Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  general ions  on  library  shelves  before  il  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

Il  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  diflicult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parlies,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  plus  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  b<x>k  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 

countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  il  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  hooks  while  helping  authors  ami  publishers  reach  new  audiences.  You  can  search  through  I  lie  lull  text  of  this  book  on  I  lie  web 
at|http  :  //books  .  qooqle  .  com/| 


r 


u,  3 


f 


THE 


CODES  OF  CALIFORNIA 

AS  AMENDED  AND  IN  FORCE  AT  THE  CLOSE  OP  THE 
FORTY-FOURTH  SESSION  OF  THE  LEGISLATURE,  1921 

IN    FOUR   VOLUMES 

FULLY  ANNOTATED  BY 

JAMES  M'.  KERR 

SECOND  EDITION 


VOLUME  THREE 


CODE  OF 


CIVIL  PROCEDURE 


Adopted  March  11, 1872 


Optima  est  lex  quce  minimum  reliquit  arbi- 
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ruins  a  court). — £  Coke's  Institutes  219. 
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VIL    Special  administrators  and  their  powers  and  duties 1411-1418 
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TITLE  XL      -  .- - 

OF  PROCEEDINGS  IN  PROBATE  COURTS: 

Chapter  L    Op  Jurisdiction,  H  1294, 1295. 

IX    Or  thx  Peobati  of  Wills.  I  ft  1298-1346. 
HL    Or  Executors  and  Administrators,  Thkr  Letters,  Bonds,**. Bekovals,  and 

Suspensions,  \\  1348-1440. 
IV.    Or  the  Inventory  and  Collection  of  the  Effects  of  Decedents,  II"  1443-1461. 
V.    Of  the  Provisions  for  Support  of  Family,  and  of  the  Homestead;  |"$  1464- 

1486. 
VL    Of  Claims  Against  the  Estate,  $$  1490-1514. 

VII.    Of  Sales  and  Conveyance  of  Property  of  Decedents,  If  1516-1580. 
VIII.    Of  the  Powers  and  Duties  of  Executors  and  Administrators,  and  of  the 
Management  of  Estates,  ||  1581-1592. 
IX.    Of  the  Conveyance  of  Real  Estate  by  Executors  and  Administrators  in 
Certain  Cases,  ||  1597-1607. 
X    Of  Accounts  Rendered  by  Executors  and  Administrators,  and  of  the  Pay- 
ment of  Debts,  ^  1612-1653. 
XI.    Of  the  Partition,  Distribution,  and  Final  Settlement  of  Estates,  ||  1658- 
1703%. 
XII.    Of  Orders.  Decrees,  Process,  Minutes,  Records,  Trials,  and  Appeals,  1 1 1704- 
1724. 

XIII.  Of  Public  Administrator,  II 1726-1744. 

XIV.  Of  Guardian  and  Ward,  ^  1747-1810e. 


CHAPTER  I. 
OF  JURISDICTION. 

I  1294.     Jurisdiction   of   probate   court   over      1 1295.    When   jurisdiction    decided   by    first 
the  estate,  when  exercised.  application. 

§1294.  JURISDICTION  OF  PROBATE  COURT  OVER  THE  ESTATE, 
WHEN  EXERCISED.  Wills  must  be  proved,  and  letters  testamentary  or  of 
administration  granted : 

1.  In  the  county  of  which  the  decedent  was  a  resident  at  the  time  of  his 
death,  in  whatever  place  he  may  have  died. 

2.  In  the  county  in  which  the  decedent  may  have  died,  leaving  estate  therein, 
he  not  being  a  resident  of  the  state ; 

3.  In  the  county  in  which  any  part  of  the  estate  may  be,  the  decedent  having 
died  ont  of  the  state,  and  not  resident  thereof  at  the  time  of  his  death ; 

4.  In  the  county  in  which  any  part  of  the  estate  may  be,  the  decedent  not 
being  a  resident  of  the  state,  and  not  leaving  estate  in  the  county  in  which  he 
died; 

5.  In  all  other  cases,  in  the  county  where  application  for  letters  is  first  made. 

History:    Enacted  March  11,  1872,  re-enactment  of  5  2  Probate  Act 
mm  amended  1861,  Stats.  1861,  p.  628. 
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JURISDICTION   OF  PROBATE  COIJBT— OVER  ESTATE. 
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JURISDICTION— IN  GENERAL. 

1.  Ancillary  probate  of  domestic  \VUJ —  Col- 
lateral attack. 


•     •    • 


•  •• 


2.  Same — Comity. 

3.  Domestic  wills,  probate\6&4-Jurisdiction. 

4.  Foreign  will — OrigmajT  probate  of. 

5.  Jurisdiction   constitutional  —  But  must  be 

invoked.         "\ 

6.  Same — Statutory, -jurisdiction. 

7.  Same — ^axfif^ry  dismissal/ 

8.  Property  fit  "decedent — Statement  in  parti- 

tion as  to. 


•    •  • 


!•  .AaetUaxr  probate  of  domestic  will—* 
Collateral  attack. — Although  a  decree  ad- 
mitting to  ancillary  probate  In  this  state  a 
will  probated  in  another  state  can  not  be 
attacked  collaterally  on  the  ground  that  the 
deceased  was  a  resident  of  this  state,  yet 
the  superior  court  may  refuse  probate  upon 
proof  of  such  fact,  and  upon  direct  appeal 
the  order  will  be  affirmed  (Van  Dyke,  Mc- 
Farland,  and  Shaw,  J. J.,  dissenting:). — Es- 
tate of  Clark,  148  Cal.  114,  82  Pac.  760. 

2.  Same— Comity* — Though  states  permit, 
as  matter  of  comity,  ancillary  probate  of 
foreign  wills, '  they  are  jealous  In  the  ex- 
treme of  any  invasion  of  or  any  attempt  to 
invade  their  original  Jurisdiction  in  such 
matters. — Estate  of  Clark,  148  Cajl.  114,  82 
Pac.  760. 

3.  Domestic  wlllst  probate  of— Jurisdic- 
tion.— Construed  to  mean  that  the  will  of  a 
resident  of  the  state  must  be  proved  origi- 
nally as  a  domestic  will  in  the  county  of  his 
residence,  and  can  not,  so  far  as  this  state 
is  concerned,  be  brought  for  ancillary  or 
secondary  probate  into  the  state  as  a  for- 
eign will.— Estate  of  Clark,  148  Cal.  Ill,  82 
Pac.  760. 

4.  Foreign    will— Original    probate    of*— 

California    courts    possess    jurisdiction    to 


grant  original  probate  to  wills  of  deceased 
nonresidents,  who  leave  property  within  the 
state,  but  its  operation  is  limited  to  and 
can  affect  only  the  property  within  the 
state. — Estate  of  Clark,  148  Cal.  112,  82  Pac. 
760,   * 

B.     Jurisdiction    constitutional— But    must 

be  invoked.— Constitution  clothes  superior 
court  with  original  jurisdiction  over  mat- 
ters of  probate,  but  court  is  not,  of  its  own 
motion,  bound  to  see  that  all  necessary 
proceedings  are  taken  and  witnesses  called 
to  probate  every  document  filed  which  is 
claimed  to  be  a  will.  This  should  be  left  to 
interested  parties  to  take  necessary  steps 
and  provide  necessary  funds. — Henry  v.  Su- 
perior Court,  98  Cal.  569,  573,  29  Pac.  230. 

6.  Same— Statutory  Jurisdiction. — Probate 
proceedings  being  purely  statutory,  and 
therefore  special  in  their  nature,  superior 
court,  although  court  of  general  jurisdic- 
tion, is  circumscribed  in  this  class  of  pro- 
ceedings by  provision  of  statute  covering 
such  jurisdiction,  and  may  not  competently 
proceed  in  manner  essentially  different  from 
that  provided. — Smith  v.  Westerfleld,  88  Cal. 
374,  379,  26  Pac.  206;  Estate  of  Strong,  119 
Cal.  663,  667,  51  Pac.  1078. 

7.  Same  — Summary  dismissal. — Court  is 
without  power  to  summarily  dispense  with 
further  administration  of  estate  and  to  re- 
fuse to  further  proceed  therein  where  it 
has  assumed  jurisdiction  thereof  in  proper 
case. — Estate .  of  Strong,  119  Cal.  663,  665, 
61  Pac.   1078. 

8.  Property  of  decedent— Statement  fa 
petition  as  to. — As  petition  must  state  facts 
essential  to  give  jurisdiction  of  case,  it  may 
in  some  cases  be  necessary  to  state  that  de- 
ceased left  ]  >erty  in  county  in  which  ap- 
plication is  made,  but  statute  never  re- 
quires any  further  statements  regarding 
property  than  that  above  pointed  out. — 
Duff  v.  Duff,  71  Cal.  613.  622,  12  Pac.  570. 


§1295.    WHEN  JURISDICTION  DECIDED  BY  FIRST  APPLICATION. 

When  the  estate  of  the  decedent  is  in  more  than  one  county,  he  having  died 
out  of  the  state,  and  not  having  been  a  resident  thereof  at  the  time  of  his  death, 
or  being  such  nonresident,  and  dying  within  the  state,  and  not  leaving  estate 
in  the  county  where  he  died,  the  superior  court  of  that  county  in  which  appli- 
cation is  first  made,  for  letters  testamentary  or  of  administration,  has  exclu- 
sive jurisdiction  of  the  settlement  of  the  estate. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  J  2 
Probate  Act  as  amended  1861  (Stats.  1861,  p.  628)  and  1864  (Stats. 
1863-4,  p.  367) ;  amendment  approved  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.)f  p.  77. 


JTJBISDICTION— DECIDING. 

1.  Administration — Application  first  made. 

2.  Change  of  name. 


1.     Administration    —    Application 
made. — The  first  petition  for  letters  consti- 
tutes the  application  first  made  within  the 


meaning  of  above  section. — Dungan  v.  Su- 
perior Court  149  Cal.  101,  84  Pac.  767. 

2.  Change  of  Tesne. — Proceedings  for 
settlement  of  estates  are  statutory  and  are 
not  civil  actions  within  general  rules  re- 
garding change  of  venue.  Jurisdiction  can 
not  be  obtained  by  such  change. — Estate  of 
Scott.  15  Cal.  220,  222. 
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PROBATE  OF  WILL— DELIVERY   BY  CUSTODIAN. 
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CHAPTEB  II. 

OP  THE  PROBATE  OF  WILLS. 

Article  L  Petition,  Notice,  and  Proof,  §§  1298-1310. 

II.  Contesting  Probate  op  Will,  §§  1312-1318. 

HE.  Probate  of  Foreign  Wills,  §|  1322-1324. 

IV.  Contesting  Will  After  Probate,  §§  1327-1333. 

V.  Probate  of  Lost  or  Destroyed  Will,  §§  1338-1341. 

VL  Probate  or  Nuncupative  Wills,  |{  1344-1346. 


ARTICLE  I. 
PETITION,  NOTICE,  AND  PROOF. 


f  1298.    Custodian  of  will  to  deliver  same,  to 

whom. 
i  1299.    Who   may   petition    for   probate    of 

will. 
f  1300.    Contents  of  petition. 

1 1301.  When  executor  forfeits  right  to  let- 

ters. 

1 1302.  Possession  of  will   by   third   person. 

Production  of. 
il303.    Notice  of  petition  for  probate,  how 
given. 


1 1304.  Heirs  and  named  executors  to  be  no- 
tified, how. 

§  1305.  Order  to  enforce  production  of  wills 
or  attendance  of  witnesses. 

§  1306.  Hearing  proof  of  will  after  proof  of 
service  of  notice. 

§  1307.  Who  mav  appear  and  contest  the 
will. 

$  1308.     Probate,  when  no  contest. 

§  1309.     [HJOlographic  wills. 

f  1310.  Probate  of  will  detained  outside  of 
state. 


§1298.  CUSTODIAN  OF  WILL  TO  DELIVER  SAME,  TO  WHOM  Every 
custodian  of  a  will,  within  thirty  days  after  receipt  of  information  that  the 
maker  thereof  is  dead,  must  deliver  the  same  to  the  superior  court  having  juris- 
diction of  the  estate,  or  to  the  executor  named  therein.  A  failure  to  comply 
with  the  provisions  of  this  section  makes  the  person  failing  responsible  for  all 
damages  sustained  by  any  one  injured  thereby. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §  4 
Probate  Act,  adding  last  sentence;  amendment  approved  April  16,  1880, 
Code  Amdta.  1880  (C.  C.  P.  pt.),  p.  77. 


CU8TODIAN  OP  WILL— PROBATE— TES- 
•     TAMENTARY  CHARACTER. 

L  Contract — Testamentary   character — Pre- 
sentation for  probate — Election. 

2,  Provisions    against    contest  —  Offering 

later  will  for  probate — Not  violation  of 
provisions  against  contest. 

3.  Purpose  of  petition — In  general. 

4,5.  Statutory  requirements  for  making  will 
— Proof  of,  necessary. 

1*    Contract  —  Testamentary    character  — 
Presentation     for     probate— Election. — The 

presentation  for  probate  by  the  beneficiary 
of  an  instrument  signed  by  the  decedent 
evidencing  an  agreement  between  the  hus- 
band and  the  wife  it  was  declared  by  him 
-intended  to  be  not  only  a  contract  but  also 
(an]  irrevocable  [h]  olographic  will.  .  .  . 
to  the  extent  of  the  provisions  thereof" 
constituted  neither  election  nor  estoppel 
thereafter  to  make  her  election  to  rest  on 


her  contractual  rights.  While  a  right  may 
be  both  a  will  and  a  contract,  and  a  suit 
may  be  maintained  upon  it  without  regard 
to  Its  testamentary  character,  it  is  the  duty 
of  the  custodian  of  such  Instrument  to  pre- 
sent it  for  probate,  under  the  provisions  of 
the  above  section. — Norton  v.  Estate  of  Nor- 
ton, 41  Cal.  App.  614,  183  Pac.  214. 

2.  Provision*  against  contest  —  Offering 
later  will  for  probate— Not  violation  of  pro- 
vision against  contest. — Under  the  provi- 
sions of  the  above  section  it  being:  the  duty 
of  the  custodian  of  a  will  to  deliver  the 
same  to  the  superior  court,  or  to  the  exec- 
utor named  therein,  within  thirty  days  after 
receiving;  information  of  the  maker's  death, 
and  it  being;  the  right  of  an  executor,  dev- 
isee, or  legatee,  under  the  provisions  of 
sections  1299  and  1301,  post,  to  petition  for 
probate  of  the  same,  a  provision  in  a  will 
prescribing;  forfeitures  of  the  estate  devised 
or  bequeathed  to  any  devisee  or  legatee,  if 
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such  devisee  or  legatee  shall  contest  said 
will.  Is  not  violated  by  the  mere  proposing; 
for  probate  of  a  later  and  inconsistent  will, 
by  one  who  is  named  as  executor  or  devisee 
or  legatee  under  such  later  will. — Estate  of 
Bergland,  177  Cal.  227,  170  Pac.  400. 

8.  Pnrpoae  of  petition— In  general. — Pres- 
entation of  petition  is  only  required  of  an 
executor  who  intends  to  accept  trust,  and 
not  for  jurisdictional  purposes,  but  as  in- 
formation to  court  of  his  willingness  to  ac- 
cept trust.  Jurisdiction  depends  upon  cer- 
tain facts  which  on  receiving  will  court 
must  inquire  into  and  determine,  and  mere 
possession  of  will  vests  court  with  all  au- 


thority necessary  for  that  purpose. — Estate 
of  Howard,  22  Cal.  896,  397. 

4.  Statutory  requirements  for  nmaklnsi 
will— Proof  of,  necessary* — Courts  have  no 
right  to  dispense  with  proof  of  any  of  the/ 
statutory  requirements  for  the  making  of 
wills. — Estate  of  Cullberg,  169  Cal.  365,  146 
Pac.  888. 

6.  In  determining  what  are  the  statu- 
tory requisites  in  the  making  of  a  will, 
regard  should  be  had  to  the  purpose  and 
spirit  of  the  statutes,  rather  than  to  a  strict  / 
and  rigid  reading  of  the  words  used  by 
the  legislature. — Estate  of  Cullberg,  169  Cal. 
865,  146  Pac.  888. 


§1299.  WHO  MAT  PETITION  FOB  PROBATE  OF  WILL.  Any  executor, 
devisee,  or  legatee  named  in  any  will,  or  any  other  person  interested  in  the 
estate,  may,  at  any  time  after  the  death  of  the  testator,  petition  the  court  hav- 
ing jurisdiction  to  have  the  will  proved,  whether  the  same  be  in  writing,  in  his 
possession  or  not,  or  is  lost  or  destroyed,  or  beyond  the  jurisdiction  of  the 
state,  or  a  nuncupative  will. 

History:     Enacted  March  11,  1872,  founded  on  §§5,  9  Probate  Act. 

21.  Failure  to  adjourn  hearing  from  time 
fixed  in  notice. 


WILLS  AND  PROCEEDINGS  FOB  PRO- 
BATE OF. 

I.  In  General,  1-7. 
II.  Probate  op  Will,  8-62. 
III.  Requisites  and  Validity  or  Will,  63-82. 

I.  In  General. 

1.  Agreement  to  devise  or  bequeath — As 

to  generally. 

2.  Codicil — Identification   of  former  will 

— Antenuptial  will — Republication. 

3.  Construction  of  section — Exclusive  pro- 

visions. 

4.  Person  named  in  reputed  will — As  ex- 

ecutor and  legatee. 

5.  Revocation  of  will — Prior  will  is  not 

revoked  by  a  codicil. 

6.  Rights  of  legatees — Legacies  to  strang- 

ers. 
7;  Same — Lapse  of  legacy. 

II.  Probate  or  Will. 

8.  Annulment  of  probate,  in  part. 

9.  Appeal  —  Beneficiaries     under     trust 

created    by    will,    are    parties    ag- 
grieved. 

10.  Same — Executor,  party  aggrieved. 

11.  Conclusiveness  of  decree  of  probate  of 

will. 

12.  Conclusiveness    of    record — Recital    as 

to  notice. 

13.  Construction— Of  section  1322,  post. 

14- 16.  Same — Of  section  1339,  post — Amend- 
ment of  1907  relates  to  the  remedy, 
only. 

17, 18.  Same  —  Same  —  Construction  prior  to 
amendment. 

19,  20.  Duty  of  court. 


22.  Failure    of    recollection    of    attesting 

witness. 

23.  Foreign  will  —  Conflict  of  laws  —  Law 

of  domicile  governs. 

24.  Same — "Duly  proved  and  allowed* ' — 

Proceeding  in  rem. 

25,  26.  Lost  or  destroyed  will — In  general. 

27.  Same  —  Express    declaration    to    sub- 

scribing witnesses  —  Express  request 
for  their  attestation. 

28.  Same — Proof  by  proponent. 

29-33.  Same — Proof  of  independent  portions 
of  lost  or  destroyed  will. 

34.  Same  —  Two   witnesses   must   be   pro- 

duced. 

35.  Notice  of  probate  of  will. 

36.  Same — Law  of  the  case. 

37.  Same — To  nonresidents — "Due  process 

of  law." 

38.  Same  —  Same  —  Constructive  notice  to 

nonresidents — Mailing    personal    no- 
tice— Fourteenth  amendment. 

39-  41.  Petition  to  prove  will — As  to  who  may 
present. 

42.  Same  —  Contents  —  Court  must  deter- 

mine. 

43.  Same — Form  and  effect. 

44.  Same — Verification. 

45.  Presumption  of  testamentary  capacity. 
46,47.  Probate  of  will,  in  part. 

48.  Probate  when  no  contest  —  Effect  of 
will,  at  common  law  and  under  the 
code. 

49,  50.  Same — Evidence  fixed  by  statute. 

51.  Same  —  Probate  nrocedure  was  estab- 
lished to  furnish  exclusive  mode. 
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52.  Proceeding  in  rem — Provision  as  to  no- 

tice. 

53.  Review  of  facta  on  probate. 

54,55.  8ame  —  Objection  not  made  in  lower 
court. 

56.  Revocation   of  probate   of  will  —  For 

fraud. 

57.  8ame— Dismissal  of  petition  for  revo- 

cation of  probate  of  will. 

88,59.  Same  —  Same  —  For  unreasonable  de- 

60.  8ame — Same— Notice  of  motion. 

6L  Same — Failure  to  serve  citation — Ap- 
pearance for  dismissal. 

62.  Validity    of    execution    of    will    only 
question  for  determination. 

IIL  Requisites  and  Validity  of  Will. 

63,64.  In  general — Jury  is  not  authorized  to 
overturn  a  will. 

65.  8ame — An  order  on  a  bank  to  pay  a 

specified  sum  to  the  payee. 

66.  Same  —  Additional    or    substitutional 

legacies — As  to  generally. 

67.  Execution  of  will — A  valid  execution 

of  a  will  exists  when. 

68, 69.  8ame  —  Name   of   testator  subscribed 
by  third  person. 

70.  Fraud — A  will  executed  upon  the  faith 
of  a  promise. 

71,72.  Testamentary  capacity — Aged  and  in- 
firm people. 

73.  8ame — Senile  dementia. 

74.  Same — Weakened  memory. 

75.  Undue  influence  —  As  to  evidence  to 

establish. 

76.  Same  —  As  to  soundness  of  mind  of 

testator. 

77.  8ame— Same— As  to  sufficiency  of. 

78.  8ame — Confidential    relations  —  Attor- 

ney and  client. 

79.  8ame — Evidence  to  prove. 

80.  Same — Must  destroy  free  agency. 

81, 82.  Same — Opportunity  alone  not  sufficient. 

L  IN  GENERAL. 


L  Agreement  to  devlae  or  beaneata- 
*•  severally. — Where  a  son  conveyed  certain 
real  property  to  his  mother  upon  an  oral 
ifTeement  that  she  should  reconvey  the 
hoc  to  him  at  her  decease,  this  agreement 
i*  the  same  as  though  she  agreed  to  make 
»  will  In  his  favor  covering;  this  property. — 
Kttfe  v.  Keefe.  19  Cal.  App.  810,  125  Pac. 


Aa  to  eoatmeta  to  make  wills*  see  note, 
102  Am.  St  Rep.  240. 

3.    ComleO— Identification   of  former  will 
— Aattaaptlal    will  —  Repablleatlon^In     a 

t**e  In  which  a  man  executed  his  will  and 
thereafter  married,  the  antenuptial  will, 
•landing  alone,  would  he  revoked  by  such 


marriage  under  the  provisions  of  the  above 
section;  but  where  he  thereafter  executes 
a  codicil  to  a  will  described  "now  in  full 
force  and  effect,"  such  description  can  not 
be  necessarily  held  to  refer  to  the  ante- 
nuptial will,  but  •/  the  antenuptial  will  was 
otherwise  sufficiently  identified  as  Jav the1  will 
which  the  testator  referred  In  such  codicil,  it 
does  not  follow  that  it  had  no  testamentary 
force  In  making-  such  a  will  a  postnuptial 
will,  because  the  codicil  may  operate  en- 
tirely to  republish  an  instrument  in  every 
particular. — Estate  of  Seller,  176  Cal.  771, 
170  Pac.  1188;  applying;  the  doctrine  in  Es- 
tate of  Cutting;,  172  Cal.  191,  Ann.  Cas. 
1917D,  1171.  165  Pac.  1002. 


Aa   to    codicil    not 

see  par.  5,  this  note. 


revoking  former   will* 


S.  Construction  of  section «— Exclusive 
provisional — Above  and  succeeding;  sections 
in  above  chapter  are  only  proceeding's  pro- 
vided under  which  will  can  be  probated, 
and  section  1664,  post,  does  not  provide  for 
probate  of  will. — Estate  of  Chrlstensen,  135 
Cal.  674,  677,  68  Pac.  112. 

4.  Person  named  la  reputed  will— Aa  ex- 
ecutor and  legatee  is  proper  party  to  peti- 
tion for  probate  of  will. — Estate  of  Olm- 
stead,  120  Cal.  447,  451,  52  Pac.  804. 

5.  Revocation  of  will— Prior  will  la  not 
revoked  by  a  codicil  thereto,  unless  the 
latter  contains  words  of  express  revocation 
of  provisions  wholly  inconsistent  with  the 
terms  of  the  former.  In  all  other  cases  the 
prior  will  remains  effectual,  so  far  as  con- 
sistent with  the  provisions  of  the  subse- 
quent will  or  codicil. — Estate  of  Cross,  163 
Cal.  778,  127  Pac.  70. 

Aa  to  Identification  of  former  will  by 
codicil,  see  par.  8,  this  note. 

Aa  to  revocation  of  probate  of  a  will,  see 

pars.  56-61,  this  note. 

Aa  to  revocation  of  will  by  Invalid  or  In- 
operative codicil,  see  note  20  Ann.  Cas.  1001. 

Aa  to  the  modes  of  revocation  and  revival 
of  wills,  see  notes  28  Am.  St.  Rep.  344;  48 
Am.  St.  Rep.  198. 

••  Rights  of  legatees  —  Legaclea  to 
atrangere. — Legacies  to  strangers  in  blood, 
who  predeceased  testatrix  became  a  part  of 
the  undisposed  residuum  of  the  estate  and 
would  pass  to  the  heirs  at  law. — Estate  of 
Kunkler,   163  Cal.   797,   127   Pac.   43. 

7.  Same— Lapse  of  legacy. — A  will  dis- 
posing; of  a  certain  portion  of  an  estate, 
and  providing*  that  the  residue  should  be  re- 
duced to  cash  and  divided  among  certain 
named  legatees  in  named  proportions,  will 
not  be  construed  as  creating*  a  class,  so  that 
upon  the  death  of  one  his  portion  would 
pass  ratably  to  the  others,  but  rather  would 
such  legacy  be  considered  to  have  lapsed 
and  pass  to  the  lineal  descendants  of  the 
testator,  according-  to  the  statutes  of  de- 
scent and  distribution — Estate  of  Kunkler, 
163  Cal.  797,  127  Pac.  48. 
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II.  PROBATE  OF  WILL. 

Aa  to  admissibility  of  evidence  to  prove 
that  paper  testamentary  on  Its  face  wm  not 
Intended  aa  a  will,  see  note  18  Ann.  Cas.  897. 

Aa  to  eonteat  of  probate  of  will,  see,  post, 
9  1312  and  note. 

A*  to  presumption  probate  proceedings 
regular,    arising;    from    lapse    of    time,    see 

note  Ann.  Cas.  1913A,   1038. 

As   to    probate   of   nuncupative    wills,   see 

3  Church's  New  probate  Law  and  Practice, 
2d   ed.,   2302,   2459   et  seq. 

As  to  probate  of  wills,  see  3  Church's 
New  Probate  Law  and  Practice,  2d  ed.,  2255 
et   seq. 

8.  Annulment    of    probate,    1b    part. — The 

probate  of  a  will  can  not  be  annulled  in 
part;  it  must  be  annulled  in  its  entirety  or 
not  at  all. — Estate  of  Dolbeer,  149  Cal.  246, 
86  Pac.  695,  following  doctrine  In  re  Freud, 
73  Cal.  557,  15  Pac.  135. 

As  to  probate  of  will  1b  part,  see  pars. 
46,  47,  this  note. 

As  to  revocation  of  probate,  see  pars.  56- 
61,  this  note. 

9.  Appeal  —  Beneficiaries  under  trust 
created  by  will,  are  parties  agrtnrleved  by 
order  to  admit  will  to  probate,  and  are  en- 
titled to  appeal  within  sixty  days  after  ren- 
dition of  Judgment. — Estate  of  Fay,  145  Cal. 
82,  87,  78  Pac.  340.  See  Estate  of  Cobb,  49 
Cal.  599:  Estate  of  Murphy,  J 04  Cal.  554,  88 
Pac.  543;  Graham  v.  Burch,  47  Minn.  171, 
28  Am.  St.  Rep.  339,  49  N.  W.  697. 

10.  Same— Executor,  party  anrleved. — 
Under  the  provisions  of  the  above  section 
a  party  who  is  named  in  the  will  as  executor 
thereof,  and  as  such  files  a  petition  for  the 
probate  of  such  will  to  which  a  contest  is 
filed,  such  named  party  to  be  executor,  is 
authorized  to  file  and  prosecute  the  peti- 
tion for  probate  to  final  determination,  and 
may  take  an  appeal  from  an  order  refusing: 
to  admit  the  will  to  probate;  having;  the  au- 
thority and  the  right  to  file  and  prosecute 
the  petition,  he  stands,  with  respect  thereto, 
in  a  fiduciary  relation  to  all  the  beneficiaries 
thereto,  and  it  is  his  duty,  and  accordingly 
it  is  his  right  to  take  all  the  proceedings 
necessary  to  secure  a  just  determination  of 
its  validity,  including;  an  appeal  from  an 
adverse  decision  on  the  question. — Estate 
of  Collins,  174  Cal.  663,  164  Pac.  1110. 

11.  Conclusiveness  of  decree  of  probate 
of  will. — Under  the  California  system  of 
procedure  the  determination  of  the  genuine- 
ness of  an  Instrument  purporting  to  be  a 
will  is  confided  to  the  superior  court,  and  is 
not  to  be  questioned  otherwise  than  on 
appeal  to  a  higher  court. — Tracy  v.  Muir, 
151  Cal.  370,  90  Pac.  832. 

12.  Conclusiveness  of  record— Recital  as 
to  notice. — On  an  appeal  from  an  order  ad- 
mitting a  will  to  probate,  a  recital  in  the 
order  of  the  giving  of  notice  of  the  hearing 
of  the  petition  for  probate  is  sufficient  to 
establish   the  truth  of  the  fact  recited,  un- 


less the  record  affirmatively  shows  that  the 
recital  is  untrue. — Estate  of  Dombrowski, 
163  Cal.  290,  125  Pac.  233. 

13.  Construction— Of  section  1S22,  post.^ 

The  words  "all  will"  used  in  the  first  sen- 
tence are  to  be  construed  as  though  supple- 
mented by  the  word  "foreign,"  so  as  to 
read  "all  foreign  wills,"  or  "all  wills  other 
than  domestic  wills." — Estate  of  Clark,  148 
Cal.  Ill,  82  Pac.  760. 

14.  Same— Of  section  1330,  post — Amend- 
ment of  1007  relates  to  tbe  remedy,  only. — 

It  is  held  that  this  amendment  as  to  proof 
of  a  will  lost  or  destroyed  in  the  lifetime  of 
the  testator  without  his  knowledge,  relates 
only  to  the  remedy,  and  that  it  was  com- 
petent for  the  legislature  to  make  it  appli- 
cable to  such  a  will,  notwithstanding  the 
death  of  the  testator  prior  to  its  passage. — 
Estate  of  Patterson,  155  Cal.  637,  102  Pac. 
941. 

15.  Amendment  of  1907  to  section  1339. 
post,  is  not  a  retrospective  law.  It  relates 
wholly  to  what  shall  be  done  upon  a  trial  of 
application  for  probate,  the  proof  that  must 
be  furnished,  and  the  facts  which  must  be 
established.  It  applies  only  to  trials  which 
take  place  after  its  enactment.  It  can  have 
no  effect  whatever  upon  previous  trials  or 
judgments.  It  is  prospective  only  in  its 
nature.  It  is  remedial  in  its  nature  and  is 
designed  to  preserve  a  testamentary  right 
and  should  be  given  a  liberal  construction 
to  promote  the  purposes  for  which  it  is  de- 
signed.— Estate  of  Patterson,  165  Cal.  626, 
638,  102  Pac.  941. 

16.  Amendment  of  1907  to  section  133$, 
post,  applies  to  wills  executed  before  its 
passage  and  to  the  wills  of  persons  who 
died  before  Its  passage. Estate  of  Pat- 
terson,  165  Cal.  626,  637,  102  Pac.  941. 

17.  Same— Same— Construction  prior  to 
amendment. — Prior  to  the  amendment  of 
1907,  section  1339,  post,  required  that  no  lost 
will  should  be  admitted  to  probate  "unless 
the  same  is  proved  to  have  been  in  existence 
at  the  time  of  the  death  of  the  testator,  or 
is  shown  to  have  been  fraudulently  de- 
stroyed in  the  lifetime  of  the  testator,"  etc. 
The  section  as  thus  standing  merely  made 
the  will  incapable  of  proof  or  admission  to 
probate  because  of  lack  of  evidence,  but  did 
not  render  the  will  void  and  give  rise  to  the 
consequent  condition  that  the  testator  died 
Intestate. — Estate  of  Patterson,  165  Cal.  626, 
634.  102  Pac.  941. 

18.  Where  some  essential  ceremony  in  the 
matter  of  executing  a  will  has  been  neg- 
lected so  that  the  will  Is  not  lawfully  exe- 
cuted, and  such  essential  requisite  has  been 
dispensed  with  by  a  law  enacted  after  the 
death  of  the  person  attempting  to  make 
such  will,  the  law  can  not  be  applied  thereto 
and  the  person  must  be  held  to  have  died 
intestate.  This  is  based  upon  the  rule  that 
a  will  not  executed  in  the  prescribed  man- 
ner is  no  will  and  has  no  potential  exist- 
ence. One  who  dies  leaving  such  a  testa- 
mentary paper  only,  dies  intestate  and  his 
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property  at  once  vests  in  his  heirs. — Estate 
or  Patterson,  155  Cal.  626,  634,  102  Pac.  941. 

10.  Dnty  of  court. — Upon  the  hearing-  of 
a  petition  to  have  a  will  proved  and  ad- 
mitted to  probate,  it  is  the  duty  of  the  court 
to  hear  all  evidence  offered  in  proof  or  dis- 
proof of  the  validity  of  the  will,  and  if  the 
parties  fail  to  offer  evidence  upon  any  ma- 
terial matter,  the  production  of  such  evi- 
dence shall  be  at  the  instance  of  the  court; 
and.  although  the  sole  question  in  contro- 
versy may  be  as  to  the  genuineness  of  the 
signature,  yet,  upon  disproof  of  the  forgery, 
the  court  must  be  satisfied,  not  only  that  the 
will  was  duly  executed,  but  that  the  testator 
was,  at  the  time  of  its  execution,  of  sound 
and  disposing  mind,  and  not  acting  under 
duress,  menace,  fraud  or  undue  influence. — 
Estate  of  Edwards,  154  Cal.  95,  97  Pac.  23. 

20.  Duty  of  court,  in  absence  of  satis- 
factory proof  of  will,  to  refuse  probate,  even 
Though  there  be  no  opposition. — Estate  of 
Hayden.  149  Cal.  681,  87  Pac.  275. 

21.  Failure*  to  adjourn  bearing*  from  time 
•zed  m  notice  to  a  later  day,  when  the  mat- 
ter of  hearing  testimony  was  in  fact  taken, 
teld  to  be  at  most  an  irregularity  occurring 
after  jurisdiction  had  been  acquired,  and 
does  not  render  the  probate  of  the  will  void 
on  its  face. — Estate  of  Davis,  151  Cal.  324, 
St  Pac.  183. 

22.  Fallnre  of  recollection  of  attesting 
witness. — Where  an  attesting  witness  has 
no  recollection  as  to*  certain  matters  con- 
nected with  the  making  of  the  will,  the  case 
if.  upon  principle,  in  the  same  condition  as 
where  he  is  dead.  Insane,  or  absent:  and  in 
?u<h  case  "proof  of  the  handwriting  of  the 
testator  and  of  the  subscribing  witnesses, 
•t  any  of  them,"  may  be  admitted  as  evi- 
dence of  the  execution. — Estate  of  Kent,  161 
Cal.  148.  118  Pac.  523. 

33.  Foreign  will— Conflict  of  lawn— Law 
•f  domicile  governs. — Where  it  appears  that 
decedent  was  a  bona  fide  resident  of  the  city 
«here  she  died,  and  where  her  estate  was 
administered,  the  law  of  the  state  where 
*urh  residence  was  .located  will  be  held  to 
ecvern  the  distribution  of  her  personal 
property. — Collins  v.  Maude,  144  Cal.  294,  77 
Pac.  910. 

A«  to  probate  of  foreign  wills,  see,  post, 
H  1322-1324  and   notes. 

24.  Same— "Duly  proved  and  allowed"— 
Proceeding  In  rem. — A  foreign  will  can  not 
be  duly  proved  and  allowed  within '  the 
meaning  of  above  section,  so  as  to  make  the 
foreign  probate  a  proceeding  in  rem  bind- 
ing the  whole  world  unless  the  proof  was 
taken  in  a  court  whose  territorial  Jurisdic- 
tion includes  the  domicile  of  the  testator 
•Beatty,  C.  J^  on  rehearing). — Estate  of,  «155  Cal.  682,  102  Pac.  941. 
Clark,  148  Cal.  124,  82  Pac.  760. 

23.  Loot  or  destroyed  will— In  general. — 

Tfce  role  that  where  some  essential  cere- 
mony in  the  matter  of  executing  a  will  has 
t-en  neglected,  there  is  no  will  at  all,  and 
•>~e  deceased  died  Intestate,  does  not  apply 


In  case  of  the  execution  of  a  will  In  all 
respects  valid  but  destroyed  in  the  lifetime 
of  the  testator  by  public  calamity  and  with- 
out her  knowledge.  Such  a  will  having  a 
potential  existence  was  subject  to  be  de- 
feated only  by  the  act  of  the  testator  wholly 
or  partially  revoking  or  altering  it.  and 
upon  its  destruction  without  her  knowledge 
and  until  she  became  aware  thereof  and 
while  she  still  believed  it  had  existence, 
and  died  in  that  belief,  it  must  be  held  that 
the  will  after  its  destruction  had  a  potential 
existence  and  was  subject  to  defeat  under 
above  section,  prior  to  its  amendment  in 
1907,  only  by  reason  of  the  impossibility  of 
proof  under  the  law  as  then  existing.  The 
destruction  did  not  make  the  will  abso- 
lutely void  in  the  sense  that  it  was  there- 
after no  will  at  all. — Estate  of  Patterson, 
155  Cal.    626,  635,   102   Pac.   941. 

As  to  probate  of  lost  or  destroyed  wills, 

see,  post,  §§  1388-1341  and  notes;  also  note 
132  Am.  St.  Rep.  127;  18  Ann.  Cas.  630. 

26.  The  statute  nowhere  provides  that 
the  destruction  of  a  will  without  the  knowl- 
edge of  the  testator  destroys  the  status  of 
the  will  as  an  executed  instrument.  Sec- 
tion 1292,  ante,  expressly  declares  that  the 
revocation  of  a  will  can  be  made  only 
in  the  manner  and  by  the  means  prescribed 
in  that  chapter.  Destruction  without  inten- 
tion tb  revoke  or  by  accident  is  not  a  pre- 
scribed method  of  revocation  and  therefore 
such  destruction  does  not  operate  to  revoke 
a  will. — Estate  of  Patterson,  155  Cal.  626, 
635,    102   Pac.   941. 

27.  Same— Express  declaration  to  sub- 
acrlblng  witnesses  —  Express  request  for 
their  attestation. — An  express  declaration  at 
the  time  of  its  execution,  to  the  attesting 
witnesses,  that  the  document  was  her  will 
is  not  essential;  nor  an  express  request  for 
their  attestation.  It  is  sufficient  if  her  acts 
at  the  time  convey  the  information  to  them 
that  the  Instrument  was  her  will,  and  that 
she  desired  them  to  witness  it. — Estate  of 
Johnson,  152  Cal.  780,  93  Pac.  1015. 

28.  Same— Proof  by  proponent. — Proof  of 
existence  of  the  will  at  the  death  of  the 
testator  must  be  made  by  the  proponent. — 
Estate  of  Johnson,  152  Cal.  783,  93  Pac. 
1015. 

20.  Same — Proof  of  Independent  portion* 
of  lost  or  destroyed  will. — The  above  sec- 
tion, as  amended  in  1907,  must  be  construed, 
when  it  declares  that  no  such  will  shall  be 
probated  unless  "Its  provisions  are  clearly 
proved  by  at  least  two  credible  witnesses," 
not  as  meaning  that  a  part  thereof  can  not 
be  given  effect,  when  clearly  proved,  be- 
cause some  other  part,  not  affecting  it,  can 
not  be  so  established. — Estate  of  Patterson, 


80.  Where  the  will  of  a  testatrix,  duly 
attested  by  two  witnesses,  was  destroyed  in 
the  Are  of  April  18,  1906,  without  the  knowl- 
edge or  assent  of  the  testatrix,  it  was  not 
essential  that  all  of  its  provisions  be  proved 
to  entitle  it  to  probate,  but,  under  the  pro- 
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visions  of  above  section,  as  amended  in  1907, 
Independent  portions  thereof,  clearly  identi- 
fied by  both  witnesses,  must  be  admitted  to 
probate,  while  the  parts  as  to  which  the 
witnesses  were  not  agreed,  must  be  rejected, 
and  as  to  such  parts  intestacy  declared. 
This  rule  applies  to  any  substantial  provi- 
sion, complete  and  Independent  in  itself,  and 
unaffected  by  those  parts  not  proved. — Es- 
tate of  Patterson,  155  Cal.  632,  102  Pac.  941. 

31.  Where  specific  devises  of  real  estate 
and  a  specific  legacy  of  money  are  clearly 
proved  by  two  competent  witnesses  but 
there  is  some  difference  between  the  wit- 
nesses as  to  the  provisions  of  the  lost  or 
destroyed  will  as  to  the  disposition  of  the 
residue,  in  no  manner,  however,  affecting; 
the  devises  or  legacies  proven,  the  will 
should  be  admitted  to  probate  as  to  the 
parts  proven,  and  as  to  the  residue,  it 
should  be  considered  that  the  testator  died 
Intestate. — Estate  of  Patterson,  155  Cal.  626, 
633,  102  Pac.  941. 

32.  The  weight  of  authority  does  not  re- 
quire the  whole  of  the  provisions  of  a  lost 
or  destroyed  will  to  be  clearly  and  dis- 
tinctly proved  by  two  credible  witnesses 
before  it  can  be  admitted  to  probate,  or  re- 
quire the  refusal  of  probate  if  the  two  wit- 
nesses differ  as  to  any  provision  of  the  will, 
although  the  other  dispositions  would  be 
entirely  unaffected  by  the  portion  concern- 
ing which  the  witnesses  do  not  agree. — Es- 
tate of  Patterson,  155  Cal.  626,  630,  102  Pac. 
941. 

33.  A  proper  construction  of  the  clause 
"unless  its  provisions  are  clearly  and  dis- 
tinctly proved  by  at  least  two  credible  wit- 
nesses" does  not  make  above  section  say 
that  a  part  which  is  distinctly  proven  can 
not  be  given  effect  if  some  other  part  not 
affected  in  any  particular  can  not  be  satis- 
factorily established.  It  is  a  rare  case  in 
which  two  witnesses  testifying  from  mem- 
ory to  the  contents  of  a  will  would  agree 
about  every  detail  as  to  the  testamentary 
disposition  and  if  it  were  required  that  their 
testimony  should  coincide  in  every  particu- 
lar however  minute  and  unimportant,  the 
effect  given  to  the  section  would  be  the 
same  as  in  those  states  where  the  produc- 
tion of  a  written  copy  or  draft  of  the  lost 
will  is  required,  and  such  was  not  the  inten- 
tion of  the*  legislature. — Estate  of  Patterson, 
155  Cal.  626,  632,  102  Pac.  941. 

314.  Same — Two  witnesses  must  be  pro- 
duced each  one  of  which  gives  primary  evi- 
dence or  evidence  from  personal  knowledge 
as  to  the  contents  of  the  will  and  a  de- 
stroyed will  can  not  be  established  by  one 
witness  testifying  to  its  contents  from  per- 
sonal knowledge  and  another  testifying  to 
its  contents  from  statements  made  to  him 
by  the  witness  who  had  personal  knowledge 
of  the  contents.  Thus  where  one  witness 
who  drew  the  will  testified  as  to  its  con- 
tents and  another  who  merely  heard  the 
#ne  who  drew  the  will,  read  it,  there  is  not 
Sufficient  proof  for  even  though  the  witness 


who  drew  the  will  testifies  that  he  read  tt 
correctly,  It  amounts  to  nothing  more  than 
the  testimony  of  one  witness,  for  the  whole 
testimony  of  one  depends  upon  the  veracity 
of  the  other. — Estate  of  Ouinasso,  13  Cal. 
App.  518,  620,  110  Pac.  335. 

35.  Notice  of  probate  of  will. — The  peti- 
tion of  one  who  seeks  to  have  a  will  proved 
and  probated  is  necessarily  hostile  to  the 
petition  of  one  seeking  letters  of  adminis- 
tration, and  the  notice  herein  prescribed  is 
wholly  distinct  from  that  required  by  sec- 
tion 1373,  post. — Estate  of  Edwards,  154  Cal. 
93,  97  Pac.  23. 


—Law  of  the  ease. — Sufficiency 
of  notice  upheld  in  Estate  of  Davis,  136  Cal. 
596,  69  Pac.  414,  and  whether  a  case  for 
the  application  of  the  rule  of  res  judicata, 
or  "law  of  the  case,"  is  presented  or  not,  the 
determination  then  reached  that  the  statute 
Is  not  void  as  depriving  a  party  of  his 
property  without  due  process  of  law,  upon 
the  ground  that  the  constructive  notice  pre- 
scribed was  unreasonably  short.  Is  adhered 
to  in  the  present  decision. — Estate  of  Davis, 
151  Cal.  326,  86  Pac.  183;  Tracy  v.  Muir,  151 
Cal.  373,  90  Pac.  832. 


37.  Same-— To  nonresidents  *Dne  proc- 
ess of  law." — If  the  manner  of  notice  pro- 
vided for  an  absent  party,  nonresident,  is 
reasonable  and  adequate  for  the  purpose, 
he  can  not  complain  on  the  mere  ground 
that  the  notice  is  different  from  that  pro- 
vided for  residents,  nor  that,  for  that  rea- 
son, he  has  been  deprived  of  due  process 
of  law. — Tracy  v.  Muir,  151  Cal.  876,  90  Pac. 
882. 

38.  Same— Same— Constructive  aotlee  to 
nonresidents  —  Mailing  personal  notice  — 
Fourteenth  amendment. — The  fact  that  one 
party  Is  a  nonresident  and  another  a  resi- 
dent is,  from  the  necessities  of  the  case,  a 
sufficient  reason  for  a  difference  in  the 
manner  of  notice,  and  the  provisions  of 
above  section  requiring  persona]  notice  to 
be  mailed  to  or  served  on  heirs  residing  in 
the  state  in  addition  to  the  constructive 
notice  required,  and  making  no  provision 
for  similar  notice  to  nonresidents,  is  not 
violative  of  the  fourteenth  amendment  of 
the  federal  constitution,  as  discriminating 
against  nonresidents,  is  entirely  without 
merit. — Tracy  v.  Muir,  161  Cal.  874,  90  Pac. 
832. 

39.  Petition  to  prove  will— As  to  wbo 
may  present. — Any  person  interested  may 
petition  to  have  a  will  proved. — Estate  of 
Ricks,  160  Cal.  472,  117  Pac.  539. 

As   to  necessity  of  Interest   In   petitioner, 

see.  post,  $  1312,  note  pars.  94-97. 

40.  Petition  must  be  by  some  one  "inter- 
ested in  the  estate,"  but  need  not  neces- 
sarily be  by  some  one  interested  In  sustain- 
ing Its  validity. — Estate  of  Edwards,  154 
Cal.  93,  97  Pac.  28. 

41.  A  creditor  Is  one  'interested  In  the 
estate"  within  the  meaning  of  above  section, 
and  may  present  a  petition  to  have  a  will 
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proved  and  admitted  to  probate  (dictum). — 
Estate  of  Edwards,  154  Cal.  94,  97  Pac.  23. 


42.  gfe  Contents— Conrt  mast  deter* 
■toe. — General  letters  of  administration 
upon  an  estate  can  not  be  granted  where  an 
instrument  purporting;  to  be  the  last  will  of 
the  deceased  is  on  file,  although  the  petition 
for  administration  alleges  that  the  deceased 
was  insane  at  the  time  of  the  execution  of 
the  alleged  will.  The  tcourt  can  not  upon 
the  petition  for  letters  of  administration 
try  the  question  of  the  sanity  or  insanity 
of  the  deceased  at  the  time  of  the  execution 
of  the  purported  will  and  should  abate  the 
hearing  of  the  petition  for  letters  of  ad- 
ministration until  after  the  hearing  and 
determination  of  a  petition  to  admit  the 
purported  will  to  probate,  in  which  proceed- 
ing only  the  question  of  the  testamentary 
capacity  of  the  testator  can  be  tried. — Es- 
tate of  Edwards,  154  Cal.  91,  95,  97  Pac.  23. 


and  effect. — Petition  for 
probate  of  will  need  not  be  verified  and  Is 
merely  a  request  of  the  court  "to  have  the 
will  proved,"  which  means  no  more  than 
that  the  court  shall  hear  all  evidence  of- 
fered in  proof  or  disproof  of  the  will,  and 
if  upon  any  material  matter  there  be  a 
failure  to  offer  evidence,  the  production  of 
It  shall  be  had  at  the  Instance  of  the  court. 
—Estate  of  Edwards,  154  Cal.  91,  95,  97, 
Pac.  23. 

44.    Same     Verification  not  required.    The 
petition   is   merely   a   request   to   the   court 
to  have   the  will  proved." — Estate   of  Ed- 
wards. 154  Cal.  95,  97  Pac.  23. 

43.  Prentnaptlon  of  testamentary  capa- 
city.— The  presumption  that  the  testatrix 
was  of  sound  mind  when  the  will  was  exe- 
cuted is  evidence  in  favor  of  the  proponent, 
and  further  evidence  that  she  was  then 
acting  In  a  rational  manner  creates  a  prima 
facie  case  which  justifies  the  denial  of  a 
nonsuit. — Estate  of  Johnson,  152  Cal.  784,  93 
Pac  1015. 

As  to  testamentary  capacity,  see  pars.  71- 
74,  this  note. 

4*.  Probate  at  will,  In  part. — The  stat- 
ute makes  no  provision  for  the  admission  to 
probate  of  a  part  of  a  will,  and  the  denial 
of  probate  as  to  another  part. — Estate  of 
Dolbeer,  149  Cal.  246,  86  Pac.  695,  citing 
Estate  of  Pfoor.  144  Cal.  125,  77  Pac.  825. 

As  to  revocation  of  probate  of  will.  In 
part,  see  par.  8,  this  note. 

47.  The  statute  makes  no  provision  for 
admission  to  probate  of  part  of  will,  and 
denial  of  probate  to  another  part. — Estate 
of  Pfoor.  144  Cal.  125,  77  Pac.  825. 

48.  Probate  when  no  contest— Effect  of 
will,  at  cosamon  law  and  under  the  code. — 

At  common  law  a  will  is  regarded  as  a  con- 
veyance, taking  effect  upon  proof  of  its  exe- 
cution, unless  there  is  a  statute  requiring  it 
to  be  probated;  and,  as  in  this  state,  though 
probate  may  be  required,  the  code  provi- 
sions may  be  said  to  imply  that,  once  duly 
executed,  a  will  has  a  recognized  legal  ex- 


istence during  the  testator's  lifetime,  unless 
revoked,  merely  remaining  in  abeyance  until 
death,  when  it  becomes  an  effective  instru- 
ment. Probate  operates  merely  as  authen- 
ticated evidence,  and  not  itself  as  the 
foundation  of  the  executor's  title,  which 
vests  in  him,  as  also  that  of  the  devisees, 
upon  the  testator's  death.— Estate  of  Pat- 
terson, 165  Cal.  636,  102  Pac.  941. 

40.     Same— Evidence    Axed    by    statute. — 

What  evidence  may  be  taken  in  proof  of  a 
will  is  provided  by  statute,  and  a  statute 
passed  after  the  death  of  a  testator  allow- 
ing evidence  of  execution  previously  forbid- 
den, such  as  hearsay,  can  undoubtedly  be  ac- 
cepted and  the  will  established,  although 
but  for  that  evidence  the  will  would  be 
defeated  and  the  estate  go  to  the  heirs;  and 
in  the  case  of  a  lost  will,  the  law  making 
one  witness  sufficient  would  equally  apply 
to  the  will  of  a  person  who  had  died  prior 
to  its  passage.  The  legislature  has  full 
power  to  alter  the  rules  of  evidence  and 
the  degree  of  proof  and  make  such  rules 
applicable  to  pending  cases. — Estate  of  Pat- 
terson, 156  Cal.  626,  637,  102  Pac.  941. 

50.  The  heirs  have  no  vested  right  to 
have  the  law  forbidding  the  probating  of 
the  will,  except  upon  specific  evidence  being 
produced,  continue  In  force.  Their  right 
to  the  estate  of  the  ancestor  was  given  by 
statute  and  it  was  contingent  upon  the 
fact  of  there  being  no  will  in  existence 
which  could  be  proved.  If  a  will  had  been 
duly  executed  and  had  not  been  destroyed, 
but  was  filed  for  probate  and  could  not  be 
probated  because  of  lack  of  proof  of  its 
execution, .  the  heirs  would  take  the  estate 
and  it  would  be  deemed  to  vest  in  them  at 
the  death  of  the  testator,  although  the  right 
thereto  could  not  be  positively  known  until 
it  was  demonstrated  by  the  failure  of  proof 
upon  the  trial  of  the  petition  for  probate. — 
Estate  of  Patterson,  156  Cal.  626,  637,  102 
Pac.  941. 


51.  Same— -Probate     procedure     was 
tabllshed  to  famish  exclusive  mode  for  the 

settlement  of  all  disputes  concerning  the 
execution  of  wills  and  to  provide  conclusive 
evidence  of  their  contents.  It  is  remedial 
in  its  nature;  it  relates  to  the  remedy  and 
is  not  the  foundation  of  the  rights  of  those 
claiming  under  the  will;  and  belonging  to 
the  remedy,  it  may  be  altered  at  any  time 
according  to  the  will  of  the  state. — Estate 
of  Patterson,  155  Cal.  626,  637,  102  Pac.  941. 

52.  Proceeding  In  rem— Provision  as  to 
notice. — The  probate  of  a  will  is  strictly  a 
proceeding  in  rem,  and  the  provision  for 
brief  constructive  notice  of  hearing  Is  not 
against  public  policy,  or  unconstitutional  as 
against  a  nonresident  heir,  who  has  a 
whole  year  in  which  to  file  a  contest. — Es- 
tate of  Davis,  161  Cal.  326.  86  Pac.  183; 
Tracy  v.  Mulr,  151  Cal.  373.  90  Pac.  832. 

53.  Review   of  facts  on  probate. — If   the 

facts  proved  to  remove  ambiguity  from  the 
language  of  a  will  are  admitted  or  estab- 
lished without  conflict,  the  justness  of   the 
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application  which  the  court  made  of  those 
facts  in  its  construction  will  equally,  as 
a  legal  proposition,  be  the  subject  of  re- 
view.— Estate  of  Donnellan,  164  Cal.  14,  127 
Pac.    166,   168. 

714.  Sn me— Objection  not  made  In  lower 
<•«  nrt, — On  a  contest  of  the  probate  of  a  will 
an  objection  that  a  medical  witness,  who 
had  testified  to  the  unsoundness  of  mind  of 
the  testatrix,  was  incompetent,  under  subdi- 
vision 4  of  section  1881,  post,  for  the  reason 
that  his  information  was  acquired  while 
treating  her  as  his  patient,  can  not  be 
availed  of  on  appeal,  unless  objection  to  the 
testimony  of  the  witness  was  specifically 
taken  on  that  ground  in  the  trial  court, 
either  by  objections  to  the  questions  asked 
the  witness,  or  by  motion  to  strike  out  his 
evidence  after  the  facts  were  elicited  show- 
ing the  incompetency. — Estate  of  Huston, 
163  Cal.  166,   124  Pac.  852. 

55.  In  an  action  to  revoke  the  probate 
of  a  will  on  the  ground  of  undue  influence, 
if  it  be  conceded  that  appellants  were  en- 
titled to  show  that  the  persons  charged 
with  exercising  undue  influence  entertained 
feelings  of  hostility  toward  the  contesting 
relatives,  such  evidence  could  not  have 
availed  to  make  a  case  sufficient  to  go  to 
'  the  jury  in  the  absence  of  anything  tending 
to  prove  that  undue  influence  has  in  fact 
been  exercised. — Estate  of  Packer,  164  Cal. 
525,   129   Pac.   778.   781. 

58.  Revocation  of  probate  of  will — For 
fraud. — Equity  will  not  vacate  an  order  ad- 
mitting a  will  to  probate  for  direct  fraud  in 
establishing  it,  consisting  either  of  perjured 
testimony,  or  a  false  will,  produced  before 
the  court  at  the  time  of  the  hearing.  The 
only  remedy  for  such  a  fraud  is  that  af- 
forded by  the  proceeding  contemplated  by 
above  section,  and  it  must  be  initiated 
within  a  year  after  probate  of  the  will. — 
Del  Campo  v.  Camarillo,  154  Cal.  662,  98 
Pac.    1049. 

Am  to  annulment  of  probate,  In  part,  see 

par.  8,   this  note. 

57.  Same—  Dlamlnaal  of  petition  f©»  rev- 
ocation of  probate  of  will. — In  the  absence 
of  a  citation  issued  to  the  executor,  or  ad- 
ministrator with  the  will  annexed,  within 
a  year  after  probate,  such  petition  will, 
■under  the  provisions  of  section  1328,  post, 
as  amended  in  1907,  be  dismissed. — Estate  of 
Hite,  155  Cal.  391,  101  Pac.  8. 

58.  Same— Same— For  unreasonable  de- 
lay.— The  law  contemplates  a  speedy  ad- 
ministration and  settlement  of  estates  and 
where  there  is  unreasonable  delay  In  the 
issuance  of  a  citation  upon  petition  to  re- 
voke probate  of  a  will  the  proceeding  may 
be  dismissed  for  that  reason. — Foca  v.  Es- 
tate of  Foca,  8  Cal.  App.  576,  577,  97  Pac.  321. 

59.  Dismissal  of  petition  to  revoke  pro- 
bate of  will  is  proper  where  no  citation 
thereon  has  been  issued  within  one  year. — 
Estate  of  Hite,  155  Cal.  390,  391,  101  Pac.  8. 


60.  Same— Same— Notice    of    motion. — It 

is  not  necessary  to  serve  notice  of  motion 
for  dismissal  of  petition  to  revoke  probate 
of  will  upon  all  the  parties  who  might  be 
affected  by  the  contest.  Service  upon  the 
petitioner  alone  is  sufficient. — Estate  of 
Hite,  155  Cal.  390,  391,  101  Pac.  S. 

61.  Same— Failure  to  nerve  citation— Ap- 
pearance for  dismissal. — The  administrator, 
not  having  been  served  with  the  citation 
prescribed  in  the  preceding  section,  within 
the  year,  may  appear,  for  the  purpose  of 
moving  to  dismiss  the  petition,  and  his  fail- 
ure to  designate  such  appearance  as  a  "spe- 
cial appearance"  or  as  "appearing  for  this 
purpose  alone,"  will  not  make  it  a  general 
appearance. — Estate  of  Hite,  155  Cal.  391, 
101   Pac.   8. 

62.  Validity  of  execution  of  will  only 
question  for  determination  upon  probate. 
The  sufficiency  or  invalidity  of  its  provi- 
sions are.  not  to  be  determined  then,  but 
when  effect  is  sought  to  be  given  to  them. — 
Estate  of  Kllborn,  5  Cal.  App.  161,  163,  89 
Pac.  985. 

III.  REQUISITES  AND  VALIDITY  OF 

WILL. 

Am  to  effect  on  validity  of  will  of  »tatute 
paaaed  after  death  of  testator,  see  note 
Ann.  Cas.  1912D,  348. 

63.  In  general — Jury  la  not  authorised  to 
overturn  a  will  merely  because  its  disposi- 
tion does  not  conform  to  the  jurors'  notions 
of  justice  or  propriety. — Estate  of  Packer, 
164  Cal.   525,   129  Pac.   778,   779. 

64.  Where  a  testator  gave  his  estate  to 
a  nephew  and  another  who  had  been  raised 
In  his  family  as  a  son,  to  the  exclusion  of 
other  nephews,  it  can  not  be  said  that  such 
will  is  unjust,  where  such  beneficiaries  were 
the  only  intimate  associates  of  testator  and 
had  always  assisted  him  In  the  management 
of  his  business,  and  the  contestants  lived  at 
a  distance  from  and  were  not  intimate  with 
the  testator. — Estate  of  Packer,  164  Cal. 
525.   129  Pac.   778,  780. 

65.  Same— An  order  on  a  bank  to  pay  a 
■perilled  mm  to  the  payee,  "if  countersigned 
across  the  back"  by  the  drawer  and  pre- 
sented in  his  lifetime,  and  if  presented 
after  his  death,  then  to  pay  without  being 
countersigned  is  not  open  to  the  objection 
that  such  check  or  order  was  an  ineffectual 
attempt  at  a  testamentary  disposition.  On 
its  face,  the  instrument  can  not  be  so  re- 
garded. It  is  a  valid  and  binding  obliga- 
tion on  which  the  plaintiff  may  recover. 

Nassano  v.  Tuolumne  County  Bank,  20  Cal. 
App.  603,  130  Pac.  29,  32. 

66.  Same  —  Additional  or  aubatltutlonal 
legraciea — Aa  to  generally. — It  has  become 
well  established  that  additional  or  substitu- 
tional legacies  given  by  a  codicil  are  held  to 
be  attended  by  the  same  Incidents  and  con- 
ditions as  were  the  legacies  given  originally 
by  the  will. — Estate  of  Cross,  163  Cal  778 
127  Pac.  70. 
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«7.  Kxeatlon  of  will— A  valid  execution  of 
■  will  exists  when  the  person  undertaking 
to  make  It  has  done  certain  acts  with  the 
intention  of  thereby  executing-  it,  leaving 
undone  nothing*  which  he  undertook  to  do  to 
cany  out  that  intention,  and  the  acts  done 
Include  everything-  necessary,  under  our 
ftatutes.  to  the  execution  of  a  will. — Estate 
of  Dombrowski,  163  Cal.  290,  125  Pac.  233. 


tt.  Same— Name  of  testator  subscribed 
by  third  person.* — Where  a  testatrix,  with 
the  undoubted  Intention  to  make  her  will, 
caused  her  name  to  be  subscribed  thereto  by 
a  third  person  in  her  presence  and  by  her 
direction,  such  subscription,  although  the 
third  person  omitted  to  write  his  name  as  a 
witness  to  the  will,  is  sufficient  to  effect  its 
Jue  execution,  under  sections  1276  and  1278 
of  the  Civil  Code. — Estate  of  Dombrowski, 
1CS  Cal.  290,  125  Pac.  233. 

19.  The  validity  of  such  a  subscription  is 
not  affected  by  the  fact  that  at  the  time 
thereof  and  as  part  of  the  same  transaction 
the  testatrix  also  subscribed  her  mark  to  the 
will,  but  that  the  signing  by  mark  was  in- 
complete and  Ineffectual  for  want  of  compli- 
ance with  the  requirement  of  section  14  of 
the  Civil  Code,  that  where  a  subscription  is 
by  mark,  the  name  of  the  person  so  signing 
Is  to  be  written  near  the  mark,  by  a  person 
"who  writes  his  own  name  as  a  witness." — 
Estate  of  Dombrowski,  163  Cal.  290,  125  Pac. 
♦33. 

7t.  Fraud— A  will  executed  upon  the  faith 
•f  a  promise  on  the  part  of  the  beneficiary 
that  she  would  distribute  the  estate  among 
certain  nieces  and  cousins  of  the  deceased 
and  certain  charitable  institutions  according 
to  the  wish  and  intent  of  the  decedent,  if 
honestly  xnad*.  can  not  be  said  to  be  pro- 
cured by  fraud  or  undue  influence.  If,  how- 
ever, after  the  death  of  the  testator,  the 
beneficiary  fails  or  refuses  to  perform  the 
promise,  a  different  question  arises,  and,  al- 
though the  will  stands  unaffected,  the  bene- 
ficiary and  the  property  may  be  charged 
with  a  trust  in  favor  of  the  Intended  bene- 
ficiaries.—Estate  of  Everts,  163  Cal.  449,  125 
Pac.  1058. 

As  to  contest  of  will  on  around  of  fraud 
or  undue  Influence,  see,  post,  9  1312  and  note. 

As  to  revocation  "of  probate  of  a  will  for 
frsad,  see  par.  56,  this  note. 

71.  Testamentary  capacity— Agred  and  In- 
arm people. — The  wills  of  aged  and  infirm 
people,  or  people  sick  in  mind  as  well  as  in 
body,  are  always  unheld,  If,  notwithstanding 
tl  tir  enfeeblement,  testamentary  capacity  is 
aliown.  It  may  be  well  and  perhaps  soundly 
re&jtoned  that  all  persons  who  commit  crime 
and  that  all  persons  who  commit  suicide  are 
abrrrant.  abnormal,  and  therefore  insane. 
But  such  is  not  the  insanity  which  the  law 
has  in  mind.  It  must  be  an  insanity  of  one 
of  two  forms:  either  insanity  of  such  broad 
character  as  to  establish  mental  Incompe- 
tency generally,  or  some  specific  and  nar- 
r  «er  form  of  insanity,  in  which  the  testator 
it  the  victim   of  some  hallucination   or  de- 


lusion. And  even  in  the  latter  class  of  cases 
it  would  not  be  sufficient  merely  to  establish 
that  the  testator  was  the  victim  of  some 
hallucination  or  delusion  to  avoid  the  will. 
The  evidence  must  go  further  and  establish 
that  the  will  itself  was  a  creature  or  prod- 
uct of  such  hallucination  or  delusion,  or,  in 
other  words,  that  the  hallucination  or  de- 
lusion bore  directly  upon  and  influenced  the 
creation  and  terms  of  the  testamentary  in- 
strument.— Estate  of  Purcell,  164  Cal.  300, 
128  Pac.  982.  937. 

72.  A  testator,  although  feeble  in  health, 
suffering  under  disease,  aged  and  Infirm,  has 
the  mental  capacity  to  make  a  will,  if  he  is 
able  to  understand  and  carry  in  mind  the 
nature  and  situation  of  his  property  and  his 
relations  to  his  relatives  and  those  around 
him,  with  clear  remembrance  as  to  those  in 
whom  and  those  things  in  which  he  has  been 
most  interested,  capable  of  understanding 
the  act  he  is  doing,  and  the  relation  in 
which  he  stands  to  the  objects  of  his  bounty, 
free  from  any  delusion,  the  effect  of  disease, 
which  might  lead  him  to  dispose  of  his  prop- 
erty otherwise  than  he  would  if  he  knew 
and  understood  what  he  was  doing. — Estate 
of  Huston,  163  Cal.  166,  124  Pac.  852. 

78.  Same  — Senile  dementia. — The  fact 
that  a  physician  described  the  condition  of 
the  testatrix  as  senile  dementia,  and  de- 
clared such  person  to  be  of  unsound  mind, 
does  not  constitute  the  sort  of  incompetency 
or  insanity  which,  in  the  estimation  of  the 
law  and  of  all  men  of  ordinary  sagacity  and 
prudence,  renders  a  person  incapable  of 
executing  contracts  or  making  a  will. — Es- 
tate of  Purcell,  164  Cal.  300,  128  Pac.  932, 
935. 

74.  Same— "Weakened  memory. — Evidence 
tending  to  show  a  weakened  memory  on  the 
part  of  the  testator,  but  without  any  show- 
ing of  impairment  of  his  ability  to  grasp 
the  salient  facts  in  relation  to  his  property, 
its  situation,  and  the  objects  of  his  bounty, 
would  not  suffice  as  proof  pt  want  of  testa- 
mentary capacity. — Estate  of  Packer,  164 
Cal.   525,   129  Pac.  778,   780. 

75.  Undue  influence— As  to  evidence  to 
establish. — In  order  to  establish  undue  in- 
fluence sufficient  to  invalidate  a  will,  it  is 
not  necessary  to  show  the  elements  of  du- 
ress, menace,  or  fraud. — Estate  of  Olson,  19 
Cal.  App.  379,  126  Pac.  171. 

As  to  admission  of  declarations  of  execu- 
tor on  Issue  of  undue  Influence,  see  note 
Ann.  Cas.  1913A,  87. 

As  to  contest  of  will  on  around  of  undue 
Influence,  see,  post,   fi  1312  and  note. 

76.  Same— As  to  soundness  of  mind  of 
testator  not  implying  immunity  from  undue 
influence,  although  it  may  require  greater 
ingenuity  to  unduly  Influence  a  person  of 
sound  mind  and  body,  and  more  evidence 
may  be  required  to  show  that  such  a  person 
was  overcome  than  in  the  case  of  one  weak 
of  body  and  mind. — Estate  of  Olson,  19  Cal. 
App.   379,  126  Pac.  171. 
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77.  Same— Same — As    to    ■ufflcleacy    of. — 

The  undue  influence  which  will  invalidate 
a  will  is  any  improper  or  wrongful  con- 
straint, machination,  urgency,  or  persua- 
sion, whereby  the  will  of  the  person  is  over- 
borne, and  he  is  induced  to  do,  or  forbear 
to  do,  and  act  which  he  would  not  do,  or 
would  do,  if  left  to  act  freely. — Estate  of 
Olson,  19  Cal.  App.  379,  126  Pac.  171. 

78.  Same  —  Confidential  relation*— Attor- 
ney and  client. — The  fact  that  the  confiden- 
tial relation  of  attorney  and  agent  existed 
between  a  testatrix  and  the  one  charged 
with  procuring  the  will  by  undue  influence 
does  not  in  itself  prove  that  the  will  was 
procured  by  undue  influence  arising  from 
that  relation,  nor  cast  upon  him  the  burden 
of  proving  the  absence  of  such  Influence  at 
the  time  of  its  execution. — Estate  of  Pur- 
cell,   164  Cal.  800,   128  Pac.   932,   934. 

70.  Same— Evidence  to  prove. — Where  the 
evidence  showed  that  the  husband  of  the 
testatrix  accompanied  her  to  the  attorney's 
office  at  the  time  the  will  was  prepared,  and 
remained  in  the  ofllce  within  view  of,  and  in 
a  position  so  that  he  could  see,  the  parties  in 
the  execution  of  the  will,  this  circumstance 
was  pertinent  and  of  probative  force,  to  be 


considered  in  connection  with  the  other  cir- 
cumstances as  to  whether  he  exercised  un- 
due influence  over  her. — Estate  of  Olson,  li> 
Cal.  App.  379,  126  Pac.  171. 

80.     Same— Hut    destroy    free    agency. — 

Nothing  less  than  pressure  which  destroys 
free  agency  can  be  considered  such  undue 
Influence  as  to  render  invalid  the  will  of  a 
testator. — Estate  of  Packer,  164  Cal. '  525, 
129  Pac.  778,  779. 


81.  Same— Opportunity  alone  not 
elent. — Opportunity  to  exercise  undue  influ- 
ence upon  the  testator  in  the  matter  of  mak- 
ing his  will  is  not  sufficient.  The  undue 
influence  to  render  a  will  void  must  actually 
exist;  it  must  be  actually  exerted,  and  it 
must  be  so  exerted  as  to  affect  the  terms  of 
the  will. — Estate  of  Pur  cell,  164  Cal.  300, 
128   Pac.   932,   934. 

82.  Testimony  that  a  beneficiary  under  a 
Will  was  in  the  house  of  the  testator  shortly 
after  the  will  was  executed  does  not  bear 
out  the  assertion  that  such  beneficiary  was 
present  when  the  will  was  made,  nor  is  such 
testimony  sufficient  to  raise  a  presumption 
of  undue  influence. — Estate  of  Packer,  164 
Cal.  526,  129  Pac.  778,  779. 


§  1300.    CONTENTS  OF  PETITION.    A  petition  for  the  probate  of  a  will 
must  show : 

1.  The  jurisdictional  facts; 

2.  Whether  the  person  named  as  executor  consents  to  act,  or  renounces  his 
right  to  letters  testamentary ; 

3.  The  names,  ages,  and  residences  of  the  heirs,  legatees,  and  devisees  of  the 
decedent,  so  far  as  known  to  the  petitioner ; 

4.  The  probable  value  and  character  of  the  property  of  the  estate ; 

5.  The  name  of  the  person  for  whom  letters  testamentary  are  prayed. 

No  defect  of  form  or  in  the  statement  of  jurisdictional  facts  actually  existing, 

shall  make  void  the  probate  of  a  will. 

•  History:  Enacted  March  11,  1872,  founded  on  §  6  Probate  Act  as 
amended  1861  (Stats.  1861,  p.  629);  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  356;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  198,  held  unconstitutional,  see  history, 
§5  ante;  amendment  approved  March  16,  1907,  Stats,  and  Amdts. 
1907,  p.  315,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  491. 


PETITION  FOR  PROBATE  OP  WILL. 

1.  Construction  of  section — As  to  generally. 

2.  Same  —  Subdivision  3  —  Names,  ages,  and 

residence  of  heirs,  etc. 

3.  Contents  of  petition. 

4.  Presentation  of  will. 

See,  ante,   fi  1299   and   note. 

1.  Construction  of  section— As  to  gener- 
ally.— The  provisions  of  above  section  as  to 
what  the  petition  for  the  probate  of  a  will 
shall  contain,  other  than  subdivision  1 
thereof,  requiring:  a  statement  of  the  Juris- 
dictional facts,  are,  in  so  far  as  noncompli- 
ance therewith  affects  the  Jurisdiction  of  the 


court,  directory. — Nicholson  v.  Leatham.   28 
Cal.  App.  697,  153  Pac.  965. 

2.  Same— Subdivision  8— Names,  area,  and 
residence  of  belrs,  etc. — The  omission  from 
the  petition  of  a  statement  of  the  names, 
ages  and  residences  of  the  heirs,  legatees 
and  devisees  of  the  decedent,  even  If  known 
to  the  petitioner,  as  alleged,  could  not  op- 
perate  to  render  the  order  void  for  want  of 
Jurisdiction,  any  more  than  omitting  from 
the  petition  a  statement  as  to  the  probate 
value  and  character  of  the  estate. — Nichol- 
son v.  Leatham,  28  Cal.  App.  597,  163  Pac. 
965. 


As  to  effect  of  omission  of  thlnffs  required 
by  subdivision  3,  see,  post,  fi  1803,  note  par  6. 
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S.  Contents  of  petition. — There  is  nothing 
in  above  section  which  declares  that  peti- 
tion for  probate  of  will  shall  state  whether 
it  is  an  holographic  or  other  species  of  will. 
—Estate  of  Learned,  70  Cal.  140,  142,  11 
Pac.  687. 


4.  Presentation  of  will. — Above  section  re- 
quires executor  to  present  will  to  probate 
court,  and  requires  that  if  he  intend  to  ac- 
cept, he  shall  present,  with  will,  petition 
praying  that  will  be  admitted  to  probate  and 
letters  issued  to  him. — Estate  of  War  field,  22 
Cal.   61,   66. 


§1301.  WHEN  EXECUTOR  FORFEITS  RIGHT  TO  LETTERS.  If  the 
person  named  in  a  will  as  executor,  for  thirty  days  after  he  has  knowledge  of 
the  death  of  the  testator,  and  that  he  is  named  as  executor,  fails  to  petition 
the  proper  court  for  the  probate  of  the  will,  and  that  letters  testamentary  be 
issued  to  him,  he  may  be  held  to  have  renounced  his  right  to  letters,  and  the 
court  may  appoint  any  other  competent  person  administrator,  unless  good 
t-aose  for  delay  is  shown. 

History:     Enacted  March  11,  1872,  founded  on  §  5  Probate  Act. 


FORFEITURE  BY  EXECUTOR  OP  RIGHT 
TO  LETTEBS4 

1.  Construction  of  section  — ' '  May ' '  reading 

as  "most." 

2.  Same  —  Public    administrator    entitled    to 

letters,  when. 

5.  Failure  to  file  petition  —  Renunciation  by 
executor  named  in  will1 — What  consti- 
tute* 

A.  Filing  will  for  probate — Delay  in — Effect 
of. 

See,  ante.  §  1299  and  note. 


1.  Censtraetlon  of  seetlon— "May"  read- 
■■c  as  "BMMt".. — The  provisions  of  the  above 
**ctlon  providing  that  the  court  "may"  re- 
voke letters  of  administration  under  the 
Kiv^n  condition  is  to  be  construed  in  con- 
nection with  section  1354,  post,  providing 
that  where  an  executor  is  "absent  from  the 
*tate**  and  returns,  the  court  "may"  revoke 
:?ttera  previously  issued;  and  so  construed 
'may"  does  not  mean  "must"  but  leaves  the 
matter  discretionary  with  the  court. — Estate 
of  Randall.  177  Cal.  363.  170  Pac.  835. 


2.    Same— Pnbllc     administrator     entitled 

ta  lettera  in  preference  to  sister  of  deceased 


executrix  who  neglected  for  four  years  to 
apply  for  letters;  for  statute  will  not  inter- 
polate in  section  proviso,  "or  fail  to  apply 
for  letters"  during  lifetime  of  such  execu- 
trix.— Estate  of  McDonald,  118  Cal.  277.  280. 
50  Pac.  399. 

S.  Failure  to  nle  petition — Renunciation 
by  executor  named  In  will— What  consti- 
tute*.— Under  the  provisions  of  the  above 
section  renunciation  by  a  person  named  as 
executor  of  his  right  to  letters  of  adminis- 
tration by  failure  to  file  a  petition  for  pro- 
bate of  the  will  within  thirty  days,  is  not 
equivalent  to  a  voluntary  renunciation. — Es- 
tate of  Randall,  177  Cal.  363.  170  Pac.  385, 
distinguishing  Rice  v.  Tilton.  13  Wyo.  420, 
80  Pac.  828. 

4.  Filing;  will  for  probate— Delay  In — Ef- 
fect of. — A  failure  to  file  the  will  of  a  de- 
cedent for  probate  within  thirty  days  after 
the  death  of  the  testator  does  not  forfeit 
the  right  of  the  person  named  in  the  will 
to  letters  testamentary,  under  the  provisions 
of  the  above  section,  but  in  accordance  with 
those  provisions  the  court,  in  its  discretion, 
may  hold  that  by  such  delay  such  person 
renounced  the  right  to  letters  of  adminis- 
tration.— Estate  of  Vernon,  182  Cal.  91.  187 
Pac.   11. 


§  1302.    POSSESSION  OF  WILL  B7  THIRD  PERSON.  PRODUCTION  OF. 

If  it  is  alleged  in  any  petition  that  any  will  is  in  the  possession  of  a  third  per- 
son, and  the  court  is  satisfied  that  the  allegation  is  correct,  an  order  must  be 
i«ned  and  served  upon  the  person  having  possession  of  the  will,  requiring  him 
to  produce  it  at  a  time  named  in  the  order.  If  he  has  possession  of  the  will  and 
neglects  or  refuses  to  produce  it  in  obedience  to  the  order,  he  may  by  warrant 
from  the  court  be  'committed  to  the  jail  of  the  county,  and  be  kept  in  close 
confinement  until  he  produces  it. 

History:     Enacted  March  11,  1872,  founded  on  §9  10,  11  Probate  Act. 


As  to  eitat 

(••dings* 
wd  notes. 


md  order*  In  probate  pro-  As  to  Imprisonment  for  disobedience  of  ©r- 

,  see,   post,    ||  1704-1711       ders,  see.  ante,  fi  1219  and  note. 
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§  1303.  NOTICE  OF  PETITION  FOR  PROBATE— HOW  GIVEN.  When 
the  petition  is  filed,  and  the  will  produced,  the  clerk  of  the  court  must  set  the 
petition  for  hearing  by  the  court  upon  some  day  not  less  than  ten  nor  more  than 
thirty  days  from  the  production  of  the  will.*  Notice  of  the  hearing  shall  be 
given  by  such  clerk  by  publishing  the  same  in  a  newspaper  of  the  county;  if 
there  is  none,  then  by  three  written  or  printed  notices,  posted  at  three  of  the 
most  public  places  in  the  county. 

If  the  notice  is  published  in  a  weekly  newspaper,  it  must  appear  therein  on 

at  least  three  different  days  of  publication;  and  if  in  a  newspaper  published 

oftener  than  once  a  week,  it  shall  be  so  published  that  there  must  be  at  least 

ten  days  from  the  first  to  the  last  day  of  publication,  both  the  first  and  the 

last  day  being  included.    If  the  notice  is  by  posting,  it  must  be  given  at  least 

ten  days  before  the  hearing. 

History:  Enacted  March  11,  1872,  founded  on  88  13-16  Probate  Act 
as  amended  1861  (Stats.  1861,  p.  629),  and  1866  (Stats.  1865-6,  p.  765); 
amendment  approved  April  16,  1880,  Code  Amdts.  1880  (G.  C.  P.  pt.),  p. 
77;  March  3,  1881,  Stats,  and  Amdts.  1881,  p.  23.     % 


NOTICE  OP  PETITION  FOB  PROBATE- 
HOW  GIVEN. 

1.  Constitutional  law — Notice  of  ten  days. 

2.  Same — Publication  of  notice. 

3.  Constructive  notice. 

4.  Jurisdiction  of  subject-matter. 

5.  Notice  of  probate  of  will  is  required  to  be 

given. 

6.  Same — Contents   of  notice  —  Omission  of 

things  specified  in  subdivision  3  of  sec- 
tion 1300,  ante— Effect  of. 


esaary. — Estate  of  Davis,  186  Cal.  590.  596, 
69  Pac.  412.  See  Estate  of  Davis,  151  Cal. 
818,  121  Am.  St.  Rep.  100,  86  Pac.  188. 

4.  Jurisdiction  of  subject-matter  in  pro- 
bate of  wills  is  given  by  law  to  superior 
courts  which  obtain  jurisdiction  of  persons 
interested  in  proceeding  as  provided  in 
above  section.— Curtis  v.  Underwood,  101 
Cat  661,  668,  86  Pac.  110. 

5.  Notice  of  probate  of  will  la  required  to 
|  be  given,  but  no  notice  is  required  specifl- 
I  cally  of  application  for  letters.    They  issue 


7.  Proceeding   relative  to  probate  of  will  is    1  as  consequence  of  probate  of  will.   A  notice 


essentially  one  in  rem. 

8.  Publication  of  notice. 

9.  Same — Daily  publication. 
See,  ante,  $  1299  and  note. 

1.  Constitutional  law — Notice  of  tea  days 

provided  in  above  section  is  constitutional, 
and  does  not  deprive  a  person  of  his  prop- 
erty without  due  process  of  law,  when  ap- 
plied to  a  nonresident  so  situated  as  not  to 
receive  notice  in  time  to  enable  him  to  ap- 
pear and  oppose  probate  on  the  day  set  for 
the  hearing. — Estate  of  Davis,  151  Cal.  818, 
121  Am.  St.  Hep.  100,  86  Pac.  183. 

2.  Same— Publication  of  notice. — In  so 
far  as  section  4459  of  Political  Code,  defin- 
ing meaning  of  phrase  "newspaper  of  gen- 
eral circulation"  appears  to  be  applicable 
to  publication  under  above  section,  it  is  un- 
constitutional and  void. — Estate  of  Melone, 
141  Cal.  331,  333,  74  Pac.  991. 

An  to  provisions  of  above  section  being 
violative  of  fourteenth  amendment  and  fed- 
eral constitution,  see  Estate  of  Davis,  136 
Cal.  590,  595,  69  Pac.  412. 

An  to  publication  of  notice,  see  par.  7,  this 
note;  also,  post,  §  1705  and  note. 

3.  Constructive  notice  is  provided  for  by 
above  section,  and  complies  with  all  require- 
ments of  federal  constitution  and  forteenth 
amendment — personal  notice  not  being  nec- 


\of  probating  will  involves   notice   that   let- 
ters will  issue,  upon  probate,  to  executor. — 
Estate  of  Warfleld,  22  Cal.  51,  66. 

6.  Same— Contents  of  notice— Omission  of 
things  specified  In  subdivision  S  of  section 
1800,  ante— Effect  of. — The  omission  from 
the  petition  of  a  statement  of  the  require- 
ments of  subdivision  3  of  section  1300.  ante. 
even  if  known  to  the  petitioner,  can  not 
operate  to  render  the  order  admitting  a  will 
to  probate  void  for  want  of  Jurisdiction. — 
Nicholson  v.  Lea t ham,  28  Cal.  App.  597,  153 
Pac.  965. 

7.  Proceeding  relative  to  probate  of 
will  Is  essentially  one  In  rem,  and  statute 
providing  for  constructive  notice  by  publi- 
cation or  posting  gives  notice  to  world. — 
Estate  of  Davis,  136  Cal.  590,  595,  69  Pac. 
412. 

8.  Publication  of  notice,  under  above  sec- 
tion, is  not  required  to  be  in  "state  paper" 
of  state  of  California. — Estate  of  Miller,  39 
Cal.  550.  554. 

As   to   affidavit   of   publication,    see,    post. 

99  2010,  2011  and  notes. 

0.  Same — Dally  publication. — Affidavit  of 
publisher  that  he  was  publisher  of  "Daily 
Enterprise,"  and  that  he  published  notice 
daily,  is  sufficient  proof  that  it  was  daily 
paper. — Crew  v.  Pratt,  119  Cal.  139,  152,  :»1 
Pac.  38. 
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§1904.    HEIRS  AND  NAMED  EXECUTOR  TO  BE  NOTIFIED,  HOW. 

Copies  of  the  notice  of  the  time  appointed  for  the  probate  of  the  will  must  be 

addressed  to  the  heirs  of  the  testator  and  the  devisees  and  legatees  named  in 

the  will,  resident  in  the  state,  at  their  places  of  residence,  if  known  to  the 

petitioner,  and  deposited  in  the  post-office,  with  the  postage  thereon  prepaid, 

at  least  ten  days  before  the  hearing.    If  their  places  of  residence  be  not  known, 

(he  copies  of  notice  may  be  addressed  to  them,  and  deposited  in  the  post-office 

at  the  county  seat  of  the  county  where  the  proceedings  are  pending.    A  copy 

of  the  same  notice  must  in  like  manner  be  mailed  to  the  person  named  as 

executor,  if  he  be  not  the  petitioner ;  also,  to  any  person  named  as  co-executor 

Dot  petitioning,  if  their  places  of  residence  be  known.    Proof  of  mailing  the 

copies  of  the  notice  must  be  made  at  the  hearing.    Personal  service  of  copies  of 

the  notice  at  least  ten  days  before  the  day  of  hearing  js  equivalent  to  mailing. 

History:  Enacted  March  11,  1872,  founded  on  §§  14,  15  Probate  Act; 
amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  357;  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p. 
198,  held  unconstitutional,  see  history,  $  5  ante;  amendment  approved 
May  3,  1919,  Stats,  and  Amdts.  1919,  p.  139.    In  effect  July  22,  1919. 


HEIR8  AND  NAMED  EXECUTOR  TO  BE 

NOTIFIED. 

L  Construction  of  section. 

2.  Notice  of  probate. 

3.  Personal  service  of  copies  of  notice  on 

infant. 

4.  Presumptions  as  to  record — In  general. 

5.  Same — It  must  be  presumed,  what. 

6-8.  Same — Recitals  in  an  order,  apparently 
sufficient. 

9.  Publication  of  notice. 

10.  8tatnte   of   limitations  —  Does    not    run 
against  claim  allowed. 

See,  ante,  9  1299  and  note. 

1.  Cans  traction  of  auction. — Where  the 
names  and  residences  of  heirs  are  shown 
In  the  petition  the  court  as  a  prerequisite 
to  the  making  of  the  order  should  require 
proof  that  copies  of  the  published  notice 
have  been  mailed  as  required  herein.  Where 
the  petition  is  silent  as  to  the  names  and 
residences  of  heirs  they  must  be  deemed 
by  the  clerk  to  be  unknown  to  the  peti- 
tioner, and  hence  he  is  not  required  to  mail 
copies  of  the  published  notice,  nor  is  any 
further  proof  than  that  of  the  publication 
of  the  notice  necessary  as  a  prerequisite 
to  the  making  of  the  order  admitting  the 
will  to  probate. — Nicholson  v.  Leatham,  28 
CaL  App.  (97,  152  Pac.  965. 

2L  Hotlee  ef  probate. — Where  record  does 
not  show  affirmatively  that  notice  of  pro- 
bate was  served  either  by  mail  or  person- 
ally, but  statute  did  not  require  that  fact 
to  appear  of  record,  but  simply  that  proof 
of  fact  must  be  made  at  hearing,  and  rec- 
ord does  not  show  that  such  proof  was  not 
■nade.  presumption  is  that  necessary  proof 
»u  made. — Estate  of  T  womb  ley,  120  Cal. 
?«*.  HI,  52  Pac.  215/ 


S.  Personal  service  of  copies  of  notice  on 
Infant  is  sufficient,  as  provisions  of  section 
411,  ante,  do  not  apply. — E3tate  of  Hamil- 
ton, 120  Cal.  421,  430,  52  Pac.  708. 

4.  Presumptions  as  to  record— la  general. 

— The  rule  is  that  where  record  recites  that 
which  was  done,  nothing  to  contrary  may  be 
presumed;  but  where  record  is  silent,  pre- 
sumption is  that  that  was  done  which  was 
required  to  sustain  jurisdiction. — Hahn  v. 
Kelly,  34  Cal.  391,  94  Am.  Dec.  742. 

5.  Same— It    mnst    be    presumed,    what — 

there  being-  no  allegation  to  contrary — that 
proper  notice  of  application  to  probate  will 
in  controversy  was  published  and  sent  out 
as  required  by  law. — Lang-don  v.  Blackburn, 
109  Cal.  19,  28,  41  Pac. 814. 

6.  Same— Recitals  In  an  order,  apparently 
sufficient,  that  citations  have  been  duly  is- 
sued and  served  as  required  by  previous 
order  of  this  court,  etc.,  are  sufficient  to 
warrant  presumption  that  such  order  had 
been  regularly  made  and  citations  duly  is- 
sued and  served. — Moore  v.  Earl,  91  Cal.  632, 
635,  27  Pac.  1087. 

7.  Where  record  is  silent,  presumption  is 
that  that  was  done  which  was  requisite  to 
sustain  jurisdiction,  and  in  absence  of  any 
showing  of  fraud,  this  presumption  is  con- 
clusive.— Estate  of  Twombley,  J  20  Cal.  350, 
351,  52  Pac.  815. 

8.  Recitals  in  order  admitting-  will  to  pro- 
bate to  effect  that  due  proof  was  made  to 
satisfaction  of  court,  "that  notice  had  been 
given  of  time  appointed  for  approving-  said 
will  and  for  hearing-  said  petition,  and  that 
citations  have  been  duly  issued  and  served 
as  required  by  previous  order  of  this  court, 
and  It  appeared  to  this  court  that  notice 
has  been  given  according-  to  law  to  all  par- 
ties interested,"  etc.,  are  sufficient  to  war- 
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rant  presumption  that  such  order  had  been 
regularly  made  and  that  citations  had  been 
duly  issued  and  served. — Moore  v.  Earl,  91 
Cal.  632,  635,  27  Pac.  1087. 

9.  Publication  of  notice. — A  notice  pub- 
lished three  times  in  weekly  newspaper  with 
more  than  ten  days  between  first  and  last 
day  of  publication,  Is  sufficient,  and  contin- 
uation of  publication  and  publication  of 
postponement  of  hearing",  while  eminently 
proper,  is  not  required  by  any  positive  pro- 
vision of  law. — Curtis  v.  Underwood,  101  Cal. 
661,   668,  36  Pac.  110. 


As  to  publication  of  notice,  see,  post,  5  1705 
and  note. 

Same—  AJBdavlt  of  publication. — See,  post, 
S9  2010,   2011  and  notes. 

10.  Statute  of  limitations— Does  not  run 
against  claim  allowed*  for  creditor  is  in  no 
default  and  has  established  his  claim  in  only 
method  authorized  by  law,  and  it  often 
happens  that  an  estate  is  involved  In  liti- 
gation so  that  no  fund  would  be  available 
to  pay  claim  until  it  was  barred,  if  statute 
was  allowed  to  run  against  it. — Estate  of 
Schroeder,  46  Cal.  306,  316. 


§  1305.    ORDER  TO  ENFORCE  PRODUCTION  OF  WILLS  OR  ATTEND- 

ANCE  OF  WITNESSES.    A  judge  of  the  superior  court  may  at  any  time  make 

and  issue  all  necessary  orders  and  writs  to  enforce  the  production  of  wills  and 

the  attendance  of  witnesses. 

History:  Enacted  March  11,  1872,  founded  on  §12  Probate  Act  as 
amended  1861  (Stats.  1861,  p.  629);  amendment  approved  April  16, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  78;  March  31,  1891,  Stats, 
and  Amdts.  1891,  p.  427. 


As  to  orders  and  process  in  probate  mat- 
ters, see,  post,  §§1704  et  seq.  and  notes. 


As  to  powers  of  Judge  at  eaam 

ante,  §  166  and  note. 


bers,  see. 


;    §  1306.    HEARING  PROOF  OF  WILL  AFTER  PROOF  OF  SERVICE  OF 

NOTICE.    At  the  time  appointed  for  the  hearing,  or  the  time  to  which  the 

hearing  may  have  been  postponed,  the  court  unless  the  parties  appear,  must 

require  proof  that  the  notice  has  been  given,  which  being  made,  the  court  must 

hear  testimony  in  proof  of  the  will. 

History:  Enacted  March  11,  1872,  founded  on  8  17  Probate  Act  as 
amended  1861  (Stats.  1861,  p.  629);  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  357;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  198,  held  unconstitutional,  see  his- 
tory, |  5  ante. 


HEARING  AND  PROOF  OP  WILL. 

1.  Notice  of  probate  requisite  to  jurisdic- 

tion. 

2.  Proof  of  publication. 

3.  Presumption  on  collateral  attack. 

4-  7.  Testimony  in  proof  of  will. 

8.  Words  "my  sons,"  in  will,  refer  to  sons 
then  living. 

See,  ante,  fi  1299  and  note. 

1.  Notice  of  probate  requisite  to  Juris- 
diction.— Where  court  heard  petition  for 
probate  of  will  without  proof  of  service  of 
notice  upon  heirs,  several  of  whom  did  not 
appear,  it  was  error. — Estate  of  Cobb,  49 
Cal.  599,  604. 

2.  Proof  of  publication  having"  been  made 
as  provided  in  section  1304,  ante,  gives  to 
court  jurisdiction  over  persons  of  absent 
heirs  as  fully  as  service  of  summons  gives 
court  jurisdiction  in  an  ordinary  civil  ac- 
tion.*^urtis  v.  Underwood,  101  Cal.  661, 
669,  36  Pac.  110. 

8.     Presumption    on    collateral     attack. — 

Under   above    section    where    the    record    In 
proceedings  for  probate  of  will  showed  that 


petition  for  probate  was  filed;  that  clerk's 
notice  fixed  specified  date  as  time  for  prov- 
ing- the  will,  which  notice  was  published  as 
required  by  law;  that  subsequently  court 
made  order,  which,  after  reciting  that  peti- 
tion came  on  regularly  for  hearing  and  that 
it  had  been  proved  that  notice  had  been 
given  as  required  by  law,  admitted  will  to 
probate,  but  it  did  not  affirmatively  appear 
from  recitals  that  hearing  had  been  con- 
tinued by  court;  neither  did  it  appear  that 
it  had  not  been;  the  court  held  that  in  col- 
lateral attack  on  judgment  it  would  be  pre- 
sumed that  orders  continuing  the  hearing 
had  been  regularly  made. — Estate  of  Davis, 
151  Cal.  818.  121  Am.  St.  Rep.  106,  86  Pac. 
183. 

4.  Testimony  in  proof  of  will. — The  dec- 
larations of  a  testator  in  support  of  hi* 
will  are  admissible  to  establish  freedom 
of  volition  and  exemption  from  undue  in- 
fluence and  to  maintain  the  testamentary 
instrument  as  having  been  made  in  conso- 
nance with  the  wishes  of  the  testator. Es- 
tate of  Mahoney,  6  Cof.  Prob.  Dec.  1. 

5.  The  fact  that  an  attesting  witness  to 
a  will  can  not  remember  the  details  of  the 
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transaction  does  not  cast  a  cloud  upon  the 
due  execution  of  the  instrument  established 
by  other  direct  evidence  and  circumstances. 
—Estate  of  Brown.  6  Cof.  Prob.  Dec.  26. 

C.  On  the  issue  of  due  execution  of  a 
▼ill.  the  testimony  of  an  attesting:  witness 
who  drew  the  instrument  that  he  has  had 
experience  In  drawing:  wills  Is  admissible. — 
Estate  of  Brown,  6  Cof.  Prob.  Dec.  26. 

?.  A  declaration  by  a  testator  in  his  will 
that  the  property  disposed  of  is  his  separate 


estate    is    not    conclusive. — Estate    of    Cud- 
worth,  6  Cof.  Prob.  Dec.  518. 

8.  Words  "my  son*"  1b  will,  refer  to  sons 
then  living;,  who  are  specially  named  and 
enumerated,  and  do  not  include  an  after- 
born  child,  whether  son  or  daughter. — 
Painter  v.  Painter,  118  Cal.  871,  376,  45  Pac. 
689. 

As  to   right  of  unborn   child,   see   Kerr's 

Cyc.  Civ.  Code,  2d  ed.,  9  29  and  note. 


S 1307.    WHO  MAT  APPEAS  AND  CONTEST  THE  WILL.    Any  person 

interested  may  appear  and  contest  the  will.    Devisees,  legatees,  or  heirs  of  an 

estate  may  contest  the  will  through  their  guardians,  or  attorneys  appointed  by 

themselves  or  by  the  court  for  that  purpose ;  but  a  contest  made  by  an  attorney 

appointed  by  the  court  does  not  bar  a  contest  after  probate  by  the  party  so 

represented,  if  commenced  within  the  time  provided  in  article  four  of  this 

chapter;  nor  does  the  non-appointment  of  an  attorney  by  the  court  of  itself 

invalidate  the  probate  of  the  will. 

History:  Enacted  March  11,  1872,  founded  on  §  18  Probate  Act  as 
amended  1861  (Stats.  1861,  p.  630);  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  357;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  199,  held  unconstitutional,  see  his- 
tory, S  5  ante. 


WHO  MAY  APPEAR  AND  CONTEST 

WILL. 

L  Contest  by  infant  heir. 

2.  Contestant  is  plaintiff. 

3.  Creditor  —  May  not   contest   will  — May 

oppose  probate  in  county  other   than 
decedent's  residence. 

4.  Expenses  of  contest  by  administrator. 

5.  "Former  contest"  —  When  parties  not 

bound. 

6-9.  Public  administrator  has  no  interest. 

See,  ante,   |  1299  and  note. 

I.  Contest  by  Infant  heir. — Where  an 
infant  heir  flies  contest  of  will  in  propria 
persona  and  guardian  ad  litem  is  appointed 
at  trial,  proceedings  are  not  void  for  want 
of  jurisdiction. — Estate  of  Can  ill,  74  Cal. 
52.  tt,  IS  Pac.  364. 

X.  Contestant  la  plaintiff,  because  to 
maintain  contest  at  all  he  must  prove  at 
outset  that  he  has  an  interest  in  estate,  and 
having  done  so,  may  rest  secure  upon  stat- 
ute of  decents  until  will  has  been  proved; 
and  having  established  his  status  he  may 
demand  strict  proof  of  execution  of  con- 
tested will  before  producing  his  rebutting 
evidence  (die.  op.  of  Beatty,  C.  J.). — Estate 
of  Letbur,  140  Cal.  414,  434,  73  Pac.  1070, 
T4  Pac  411. 

a.  Creditor— May  not  contest  will — May 
«*aoae  probate  In  county  other  than  de- 
**steat*s  residence. — A  creditor,  as  such,  is 
not  a  person  interested  in  or  entitled  under 
the  provisions  of  the  above  section  to  con- 
test the  probate  of  a  will,  yet  a  creditor  is 
thought   to   have   such   an    interest   in    the 


estate  of  the  decedent  that  he  is  entitled 
to  resist  the  probate  of  a  will  in  a  county 
other  than  that  in  which  decedent  was  a 
resident  at  the  time  of  his  death;  and  that 
where  the  will  has  been  admitted  to  pro- 
bate in  the  wrong  county,  and  such  creditor 
has  been  thereby  deprived  of  an  opportunity 
to  present  his  claim,  where  he  makes  a 
timely  and  satisfactory  showing,  he  is  en- 
titled to  have  the  order  vacated  and  set 
aside,  so  as  to  give  him  an  opportunity  to 
be  heard  in  the  matter. — Estate  of  Seaman, 
—  Cal.  App.  — ,  196  Pac.  928,  following  the 
doctrine  in  Levy  v.  Superior  Court,  139  Cal. 
590,  73  Pac.  417;  Bacon  v.  Bacon,  150  Cal. 
477,  89  Pac.  317;  Brownell  v.  Superior  Court, 
167  Cal.  703,  109  Pac.  91. 

4.  Expenses  of  contest  by  administrator 

are  not  charges  against  estate. — Estate  of 
Sanborn,  98  Cal.  108,  105,  82  Pac.  865. 

5.  "Former  contest"— When  parties  not 
bound. — Parties  who  were  not,  within  mean- 
ing of  law,  parties  to  "former  contest,"  are 
not  bound  by  former  adjudication. — Estate 
of  Cunningham,  54  Cal.  556,  557. 

ft.     Public  administrator  has  no  Interest. — 

Any  one  asserting  right  to  administer 
may  appear  in  contest  provided  for  in  sec- 
tion 1874,  post.  Under  above  section,  meaning 
of  interest  is  an  interest  in  estate,  either  as 
heir  at  law,  legatee,  or  devisee,  and  public 
administrator  has  not  suoh  an  interest. — 
Estate  of  flealy,  122  Cal.  162,  163,  54  Pac. 
732. 

7.  A  public  administrator  has  no  interest 
in  an  estate,  or  in  probate  of  will;  that  is 
matter  which  concerns  only  those  to  whom 
estate  would  otherwise  go.    The  expression 
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"person  Interested"  means  interested  In  es- 
tate and  not  merely  in  fees  of  an  adminis- 
tration thereof. — Estate  of  Sanborn,  98  Cal. 
103,  106,  32  Pac.  865. 

8.  A  public  administrator  has  no  standing 
in  court  to  contest  proof  of  will.  He  is  not 
interested  in  sense  of  having  an  interest  in 
estate   within   purview   of  above  and  suc- 


ceeding  sections. — Estate   of   Hickman,  101 
Cal.  609,  612,  36  Pac.  118. 

9.  Public  administrator  is  not  party  in- 
terest in  meaning  of  above  section  and  en- 
titled to  contest  will. — Estate  of  Sanborn, 
98  Cal.  103,  32  Pac.  865;  Estate  of  Hickman, 
101  Cal.  609,  612,  36  Pac.  118:  Estate  of 
Healy,  122  Cal.  162,  163,  54  Pac.  732. 


§  1806.  PROBATE,  WHEN  NO  00NTE8T.  If  no  person  appears  to  con- 
test the  probate  of  a  will,  the  court  may  admit  it  to  probate  on  the  testimony  of 
one  of  the  subscribing  witnesses  only,  if  he  testifies  that  the  will  was  executed 
in  all  particulars  as  required  by  law,  and  that  the  testator  was  of  sound  mind  at 
the  time  of  its  execution. 

If  it  appears  at  the  time  fixed  for  the  hearing  that  none  of  the  subscribing 
witnesses  reside  in  the  county,  but  that  the  deposition  of  one  of  them  can  be 
taken  elsewhere,  the  court  may  direct  it  to  be  taken,  and  may  authorize  a 
photographic  copy  of  the  will  to  be  made  and  to  be  presented  to  such  witness 
on  his  examination,  who  may  be  asked  the  same  questions  with  respect  to  it 
and  the  handwriting  of  himself,  the  testator,  and  the  other  witness,  as  would 
be  pertinent  and  competent  if  the  original  will  were  present. 

If  neither  the  attendance  in  court  nor  the  deposition  of  any  of  the  subscrib- 
ing witnesses  can  be  procured,  the  court  may  admit  the  will  to  probate  upon 
the  testimony  of  any  other  witness  as  provided  in  section  thirteen  hundred  and 
seventeen. 

History:  Enacted  March  11,  1872,  founded  on  8  19  Probate  Act; 
amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  199,  held  unconstitutional,  see  history,  §  5  ante;  amendment 
approved  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  234. 


PROBATE,  WHEN  NO  CONTEST. 

1.  Petition  for  admission  to  probate. 
2,  3.  Probate  of  will  not  contested. 

An  to  content  of  probate  of  will,  see.  post, 
99  1312-1318  and  notes. 
See,  ante,  9  1299  and  note. 
1.     Petition  for  admlMlon  to  probate  of  an 

instrument  purporting:  to  be  will  is  to  have 
same  effect  as  if  it  had  expressly  averred 
that  will  offered  was  made,  signed,  and 
published  as  last  will  of  deceased. — Estate 
of  Doyle,  73  Cal.  664,  666,  15  Pac.  125. 


2.  Probate  of  will  not  contested. — Courts 
have  no  right  to  dispense  with  proof  of  any 
of  the  statutory  requirements  for  the  mak- 
ing of  wills. — Estate  of  Cullberg,  169  Cal. 
865,  146  Pac.  888. 

3.  In  determining:  what  are  the  statutory 
requisites  in  the  making:  of  a  will,  regard 
should  be  had  to  the  purpose  and  spirit  of 
the  statutes,  rather  than  to  a  strict  and 
rigid  reading  of  the  words  used  by  the  leg- 
islature.— Estate  of  Culberg,  169  Cal.  365, 
146   Pac.    888. 


§1309.     [H] OLOGRAPHIC  WILLS.    An  [h]  olographic  will  may  be  proved 
m  the  same  manner  that  other  private  writings  are  proved. 

History:     Enacted  March  11,  1872. 


PROOF  OF  HOLOGRAPHIC  WILLS. 
1.  Date  immaterial  of  memorandum  or  will. 

2-  4.  Holographic  will  proved  as  other  private 
writings. 

5.  Informally  drawn  will. 

6.  Mistake  in  date  of  holographic  will. 
7,8.  Omitted  words  supplied  by  court. 

See,  ante,  1 1299  and  note. 


1.  Date  Immaterial  of  memorandum  or 
will. — A  holographic  will  begrinningr  thus: 
"Property  of  S.  W.  Clisby,  October  1,  1902," 
followed  by  description  of  personal  property 
and  words  of  devise  and  bequest,  though 
grammatically  the  date  used  may  be  re- 
garded either  as  date  of  memorandum  or  as 
date  of  will,  the  difference  is  immaterial. — 
Estate  of  Clisby,  145  Cal.  407,  409,  78  Pac. 
964. 
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2.  H*l«*n»hle  will  pro-red  mi  other  pri- 
vate wrtttmca. — A  holographic  will  may  be 
proved  in  the  same  manner  that  other  pri- 
vate writing's  are  proved. — Estate  of  Fay, 
145  Cal.  82,  85.  78  Pac.  340. 

Au  to  kjolofciaphle   wills    in   sjeaeral,    see 

Kerr's  Cyc.  Civ.   Code,   2d  ed.,   99  1277,   3094 
and  notes. 

As  to  how  private  writing;  proved,  see, 
poat,  }  1940  and  note. 

As  to   Mistakes   1m   holographic   will,   see 

ptr.  €,  this  note. 

I.  A  holographic  will  must  be  proved  in 
the  same  manner  as  other  private  writings; 
that  la,  by  one  who  saw  the  writing  exe- 
cuted or  by  evidence  of  the  genuineness  of 
the  handwriting*  of  the  maker,  or  by  a  sub- 
scribing witness. — Estate  of  De  Laveaga,  6 
Cof.  Prob.  Dec.  55. 

4.  Even  if  there  be  no  contest  of  a  will, 
certain  essential  facts  must  be  established 
before  it  is  admitted,  and  these  facts  should 
be  carefully  inquired  into  on  the  original 
probate.  In  all  cases  of  holographic  wills, 
the  handwriting-  must  be  proved  affirma- 
tively by  or  an  behalf  of  the  proponent. — 
Estate  of  De  Laveaga,  6  Cof.  Prob.  Dec.  55. 

5.  Iaforsoatfly  drawn  will. — A  will  may  be 
informally  drawn  and  consist  of  one  or  more 


papers.  No  particular  words  are  necessary 
to  show  testamentary  intent.  It  must  ap- 
pear only  that  maker  intended  by  it  to  dis- 
pose of  property  after  his  death,  and  parol 
evidence  as  to  attending  circumstances  is 
admissible. — Mitchell  v.  Donohue,  100  Cal. 
202,  207,  34  Pac.  614. 

6.  Mistake    In    date    of    holographic    will 

will  not  invalidate  it. — Estate  of  Fay,  145 
Cal.  82,  84,  78  Pac.  340. 

7.  Omitted    words    supplied    by    court. — 

Where  court  read  word  "levet"  as  "leave" 
and  supplied  the  words  in  brackets  in  an 
ambiguous  paper,  thus  showing  testamen- 
tary intent  in  paper,  reading  as  follows: 
"Corral  D.  Piedra,  February  3,  1892.  This  is 
to  certify  that  I  levet  to  my  wife  [my]  real 
and  personal  [property]  and  she  to  dispose 
of  that  as  she  wishes.  Patrick  Donohue." 
And  admitted  the  same  to  probate,  its  ac- 
tion was  upheld  on  appeal. — Mitchell  v. 
Donohue,  100  Cal.  202,  209,  34  Pac.  614. 

8.  Courts,  in  reading  wills,  always  supply 
obviously  omitted  words  whenever  word 
omitted  is  apparent,  and  no  other  word  will 
supply  defect. — Mitchell  v.  Donohue,  100  Cal. 
202,  207,  34  Pac.  614.  See  Estate  of  Wood, 
36  Cal.  75;  Clarke  v.  Ransom,  50  Cal.  595; 
Estate  of  Skerrett,  67  Cal.  585,  8  Pac.  181. 


§1310.    PROBATE  OF  WILL  DETAINED  OUTSIDE  STATE.     If  it  is 

alleged  in  any  petition  that  any  will  of  any  person  who  at  the  time  of  his  death 
was  a  resident  of  this  state  is  detained  beyond  the  jurisdiction  of  the  state,  in  a 
rourt  of  any  other  state  or  foreign  country,  and  that  such  will  can  not  be  pro- 
duced for  probate  in  this  state,  and  the  court  is  satisfied  that  the  allegations 
are  true,  a  copy  of  the  will  duly  authenticated  may  be  proved,  allowed  and 
admitted  to  probate  in  this  state  in  lieu  of  the  original  will,  and  have  the  same 
force  and  effect  as  the  original  will.  The  same  proof  shall  be  required  in  order 
to  admit  the  will  to  probate  in  this  state  as  would  be  required  under  the  provi- 
sions of  this  title  if  the  original  will  were  produced. 

[Photographic  copy.]  The  court  may  authorize  a  photographic  copy  of  the 
will  to  be  presented  to  the  subscribing  witness  upon  his  examination  in  court, 
or  by  deposition  as  provided  in  section  thirteen  hundred  and  eight,  and  such 
witness  may  be  asked  the  same  questions  with  respect  to  it  and  the  handwrit- 
ing of  himself,  the  testator,  and  the  other  witness,  as  would  be  pertinent  and 
competent  if  the  original  will  were  present. 

History:    Enactment  approved  May  30,  1913,  Stats,  and  Amdts.  1913, 
p.  333.    In  effect  August  10,  1913. 
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•  1S1*  CONTEST— FILING  GROUNDS  OF— REPLY,  IPt.  Ill,  Tit.  XI, 

ARTICLE  II.  * 

CONTESTING  PROBATE  OF  WILLS. 

f  1312.     Contestant  to  file  grounds  of  contest,  §  1316.     Testimony  reduced  to  writing  for  fu- 
and  petitioner  to  reply.        •  tare  evidence. 

1 1313.  How  jury  obtained  and  trial  had.  §  1317.     If  proved,  certificate  to  be  attached. 

1 1314.  Verdict  of  the  jury.     Judgment.  §  1318.     Will  and  proof  to  be  filed  and  re- 
{  1315.     Witnesses,  who  and  how  many  to  be  corded. 

examined.     Proof  of  handwriting, 
admitted,  when. 

§  1312.  CONTESTANT  TO  FILE  GROUNDS  OF  CONTEST,  AND  PETI- 
TIONER TO  REPLY.  If  any  one  appears  to  contest  the  will,  he  must  file 
written  grounds  of  opposition  to  the  probate  thereof,  and  serve  a  copy  on  the 
petitioner  and  other  residents  of  the  county  interested  in 'the  estate,  any  one 
or  more  of  whom  may  demur  thereto  upon  any  of  the  grounds  of  demurrer 
provided  for  in  part  two,  title  six,  chapter  three  of  this  code.  If  the  demurrer 
is  sustained,  the  court  must  allow  the  contestant  a  reasonable  time,  not  exceed- 
ing ten  days,  within  which  to  amend  his  written  opposition.  If  the  demurrer 
is  overruled,  the  petitioner  and  others  interested  may  jointly  or  separately 
answer  the  contestant's  grounds,  traversing,  or  otherwise  obviating  or  avoid- 
ing the  objections.    Any  issues  of  fact  thus  raised,  involving : 

1.  The  competency  of  the  decedent  to  make  a  last  will  and  testament; 

2.  The  freedom  of  the  decedent  at  the  time  of  the  execution  of  the  will  from 
duress,  menace,  fraud,  or  undue  influence ; 

3.  The  due  execution  and  attestation  of  the  will  by  the  decedent  or  sub- 
scribing witness ;  or, 

4.  Any  other  questions  substantially  affecting  the  validity  of  the  will ; 
[Trial  by  jury.}    Must,  on  request  of  either  party  in  writing  (filed  at  least 

ten  days  prior  to  the  day  set  for  the  hearing),  be  tried  by  a  jury.    If  no  jury 
is  demanded,  the  court  must  try  and  determine  the  issues  joined. 

[Plaintiff  and  defendant.]  On  the  trial,  the  contestant  is  plaintiff  and  the 
petitioner  is  defendant. 

History:  Enacted  March  11,  1872,  founded  on  8  20  Probate  Act  as 
amended  1855  (Stats.  1855,  p.  132),  1861  (Stats.  1861,  p.  630)  and  1868 
(Stats.  1868,  p.  628) ;  repeal  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  199,  held  unconstitutional,  see  history, 
1 5  ante;  amendment  approved  March  10,  1909,  Stats,  and  Amdts. 
1909,  p.  273. 

CONTEST  OF  WILL8.  10.  Same— Supplementary   citation— Be- 

-     .  ^  j.  i-*  *  x~  j.   ~m  fusal  of  court  to  issue. 

1-  3.  As   to   what   constitutes   contest   of  „„,..,,  «»««>. 

will— In  general.  n' 15-  Competency  to  make  will— Subdivi- 

*      sion  1. 

4.  Ability  of  testator  to  speak. 

J  16.  Same — Actual  paroxysm  of  epileptic 

5.  Account — Contest  of,  not  herein  pro-  seizure. 

vided  f or*  17-  22.  Same— Age  and  feebleness. 

6.  Agreement  to  resist  the  probate  of         23  24   g^  _  Age   of   eighteen  __  Woman 

a  w"**  may  make  will  at,  when. 

7.  Answer  to  petition  for  probate — In  25.  Same— Cruel  and  unjust  will. 

general.  26.  Same  —  Evidence  —  As  to  sanity  — 

8.  Same  —  Insufficiency  of  denial  —  Opinion  of  non-expert. 

When  question  not  raised  in  ap-  27-30.  Same — Habitual  use  of  intoxicating 

pellate   court.  liquors,    long    continued    and    in- 

9.  Citation— Service  of.  dulged  in  to  exceus. 


tk.  II.  Art.  II.) 


CONTEST  OF  WILLS — IN  GENERAL. 
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31.  Same — Insane  delusion — Evidence  to 

sustain  contest. 

32.  Same — Intoxication  of  testator. 

33,34.  Same — Same — Burden  of  the  proof 
is  upon  the  contestant. 

35.  Same  —  Sound  mind  —  Inequitable 
and  unjust  will — Matters  consid- 
ered by  court. 

36,37.  8ame — Temporary    delirium  —  From 
excessive  use  of  stimulants. 


38. 
39. 

40. 

41. 

42. 

43,44. 

45. 

46. 

47. 
48,49. 

50. 

51, 52. 

53. 
54. 

55. 

56. 

57. 

58. 

59. 

60-67. 
68. 

69. 

70. 

71. 

72. 

73. 

74. 75. 

76. 

77. 

78. 


Compromise  of  contest. 

Construction     of    section  —  Amend- 
ment of  law. 

Contest  after  probate — As  to  what 
constitutes  contest. 


> — As   to   right   of   heir  not   a 
party  to  original  probate. 

Same — Citation — Failure  to  issue. 

Same — Same — Failure  to  serve. 

Same — Same — On   whom   service   to 
be  made. 

Same  —  Same  —  Waiver  of,  by  ap- 
pearance. 

Same — Computation  of  time. 

Same — Contest  prevented  by  extrin- 
sic fraud  of  other  party. 

Same — Defense   of  will — Costs  and 
expenditures  —  Duty    of    executor  * 
and  discretion  of  court. 

Same  —  Forfeiture    clause    as    to 
legatee  contesting. 

Same — Fraud. 

Same — Interest  of  petitioner. 

Same — Same — Issue  of  to  be  deter- 
mined by  the  court. 

Same — Invalid  trust   not  appearing 
on  face  of  will. 

Contest  by  state — Sufficiency  of  pro- 
posed statement. 

Contest   of  codicils — Held   to   be  a 
eon  test  of  the  will. 

Contest   on  unsoundness  of  mind — 
Preliminary  proof. 

Costs  and  fees  on  contest  of  will. 

Same  —  Premature   order  of  allow- 
ance. 

Declarations  of  intent  not  to  con- 
test. 

Demurrer — Standing  on — Failure  to 
answer  pleadings  of  contestant. 

Designation  as  contest  —  Not  suffi- 
cient. 

Evidence — Burden  of  proof. 

Same — Character  of. 

Same — Sufficiency  of. 

Same  —  Presumption  as  to  suppres- 
sion of  evidence. 

Exclusion  of  testimony. 

ET**cufon  of  will — Sufficiency  of — 
Subdivision  3. 
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86, 


89- 


94- 


102, 
104- 
111, 


116, 


119- 


125, 


129- 


132, 


79.  Executor  —  As   party  to  contest  of 

will. 

80.  Same — Not  bound  to  defend. 

81.  Fraud  and   undue   influence — As   to 

sufficiency  of  allegations. 

82.  Fraudulent     deceit     preventing  •  de- 

struction of  will — Not  ground  for 
contesting  probate — Effect  of  pro- 
bate. 

83.  General   influence — Not   brought   to 

bear. 

84.  General    verdict  —  Where     special 

issues  framed — Mistrial. 

85.  Grounds  of  contest. 

87.  History  of  section. 

88.  Insanity    of    testatrix  —  Burden    of 

proof. 

91.  Issues  in  contest — As  to  generally. 

92.  Same — As  to  competency  of  testator 

to  make  will  —  Sufficient  allega- 
tion. 

93.  Same — When  required  to  be  deter- 

mined before  decree  rendered. 

97.  Interest   of  contestant — In  general. 

98.  Intimate  acquaintance  —  Determina- 

tion as  to  within  meaning  of  code. 

99.  Invalidating  as  to  one  legatee. 

00.  Judicious  will — Not  required. 

01.  Jurisdiction — Want  of — Not  ground 

of  contest. 

03.  Jury  trial — In  general. 
10.  Same — Bight  to  jury  trial. 

12.  Same  —  Where   contest   before   pro- 

bate. 

13.  Mistake — Insufficient  ground  of  con- 

test, when. 

14.  Nature   of  proceeding  —  Burden  of 

proof. 

15.  New  trial — Insufficiency  of  evidence 

— Power  of  court. 

17.  Nonsuit  may  be  granted. 

18.  Offer  to  prove  wiU — Is  arrested  by 

contest. 

21.  Parties — Contestant  is  plaintiff. 

22.  Same — Extent  of  rule. 

23.  Power  of  the  legislature  as  to  reme- 

dial laws. 

24.  Presumption  of  law — In  absence  of 

all  proof. 

26.  Same — No  presumption  of  undue  in- 

fluence. 

27.  Proof  of   undue   influence  —  As    to 

what  constitutes. 

28.  Same — Suspicious  circumstances. 
31.  Provision  as  to  forfeiture  of  legacy 

by  one  who  contests. 

33.  Public  administrator — Can  not  con- 

test will. 

34.  Refusal  of  probate — Motion  for  new 

trial— Hearing  and  determination 
— Jurisdiction. 

35.  Res  judicata — Foreign  will. 
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13d  Eules  of  pleading  and  practice  in 
civil  cases — Are  applicable  to  pro- 
ceedings in  probate  courts. 

137.  Service — Want  of,  not  bar  to  hear- 

ing. 

138.  Statute  of  limitations — Inapplicabil- 

ity of. 

139.  Testamentary  capacity  —  Must  be 

found. 

140.  Trust — Mistaken  remedy. 

141, 142.  Undue  influence — Subdivision  2. 

143, 144.  Same  —  A   legal   conclusion  —  Facts 
must  be  pleaded. 

145.  Same— Same  —  Same  —  Amendment 
to  cure  defects — Statute  of  limita- 
tions. 

146, 147.  Same — Evidence — Burden   of   proof. 

148- 150.  Same — Same — Preponderance  of. 

151.  Same — Same — Same  —  A   motive   or 

an  opportunity. 

152.  Same — Same — Presumption. 

153.  Same — Fact  of  drunkenness  of  tes- 

tator^— Irrelevant. 

154, 155.  Same — Instruction. 

156.  Same — Same  —  Bearing  upon  effect 

of  evidence. 

157.  Same — Mental  competency  under  un- 

due influence — Issues. 

158.  Same — Mere   existence   of   confiden- 

tial relations. 

159.  Same  —  Presumption    of    undue   in- 

fluence— Does  not  arise,  when. 

160.  Same — Same  —  Not  indulged,  when. 

161.  Same — Proof  of  pressure  overpower- 

ing will — Necessity  of. 

162.  Same — Question  for  jury. 

163.  Same  —  Requested    instruction    cov- 

ered by  previous  charges. 

164.  Same — Wife's    insistence    that    her 

husband  shall  make  a  will. 
163.166.  " Unnatural  will" 

167.  Same — Or  unreasonable  will. 

168.  Same — Approval  of  jury. 

169.  Withdrawing  opposition — Effect  of. 

See,  ante,  §  1299  and  note. 

1.  As  to  what  constitutes  contest  of  will 
—In  general. — The  various  legal  definitions 
of  the  word  "contest"  have  no  application 
to  a  provision  in  a  will  for  the  forfeiture 
of  the  legacy  of  any  beneficiary  therein 
who  contests  the  will,  but  its  meaning  is 
to  be  derived  from  the  intent  of  the  testa- 
tor as  gathered  from  the  expressed  pur- 
pose of  such  condition;  and  where  such 
purpose  was  to  prevent  the  invocation  of 
technical  rules  of  law  to  defeat  his  ex- 
pressed wishes,  and  to  prevent  attacks 
upon  his  character,  reputation,  or  sanity, 
by  dragging  his  private  life  into  publicity, 
as  well  as  to  secure  to  the  beneficiaries 
named  therein  the  fruits  of  his  bounty,  any 
action  taken  by  a  legatee,  of  a  legal  na- 
ture, for  the  purpose   of  thwarting  any  of 


these   purposes  of  the  testator  constitutes 
a  contest  within  the  meaning  of  the  will. — 
Estate  of  Hite,  166  Cal.  442,  101  Pac.  443. 
See,  also,  par.  40,  this  note. 

As  to  predentin*  later  will  for  probate  not 
constituting  a  contest,  see,  post,  {1844  and 
note,  I  Kerr's  C.  C.  C.  A.,  No.  2,  Code  Civ. 
Proc.  Part,  9  1844  and  note. 

2.  The  mere  filing  of  petition  for  revoca- 
tion of  probate  may  not  constitute  a  "con- 
test" of  the  will,  but  when  the  machinery 
of  the  law  has  been  used  for  the  purpose  of 
thwarting  the  decedent's  express  wishes  it 
is  a  contest  whether  the  petitioner  succeed 
or  fail.— -Estate  of  Hite,  155  Cal.  436,  442, 
101  Pac.  443. 

3.  The  word  "contest"  as  used  with  re- 
gard to  wills  and  probate  proceedings  has 
various  legal  significations,  but  when  used 
in  a  provision  of  a  will  that  any  legatee 
who  should  contest  the  same  should  for- 
feit his  legacy  it  should  be  construed  with 
reference  to  the  intent  of  the  testator  and 
the  purpose  he  had  in  view,  which  was  to 
prevent  the  invocation  of  the  technical  rules 
of  law  to  thwart  his  express  wishes  and  to 
prevent  attack  upon  his  reputation,  sanity, 
etc.,  and  to  secure  to  his  named  beneficiar- 
ies the  property  he  intended  them  to  have 
and  any  legal  action  the  effect  of  which 
would  be  to  thwart  the  testator  in  any  of 
these  purposes  amounts  to  a  "contest" 
within  the  meaning  of  the  will. — Estate  of 
Hite,  165  Cal.  436,  442,  101  Pac.  443. 

4.  Ability    of   testator   to   speak. — It   can 

not  be  held  as  matter  of  law  that  merely 
because  testator  is  unable  to  speak  artic- 
ulately and  is  compelled  to  communicate  by 
signs,  burden  of  proof  shifts. — Estate  of 
Latour,  140  Cal.  414,  423,  73  Pac.  1070,  74 
Pac.  441. 

S»  Account— Contest  of,  not  herein  pro- 
vided for. — Above  section,  and  those  imme- 
diately following  it,  do  not  govern  proceed- 
ings on  contested  account. — Estate  of  San- 
derson, 74  Cal.  199,  207,  15  Pac.  753. 

6.  Agreement  to  resist  the  probate  of  a 
Mill  and  cause  it  to  be  set  aside  arjd  thereby 
cut  off  the  interest  of  a  person  not  a  party 
to  the  agreement,  is  against  public  policy. — 
See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  5  1667  and 
note. 

7.  Answer    to    petition     for    probate In 

general. — In  the  case  of  the  contest  of  the 
probate  of  a  will,  written  grounds  of  oppo- 
sition must  be  filed,  but  there  is  no  provi- 
sion as  to  the  time  when  such  grounds 
must  be  filed,  hence  where  a  hearing  was 
begun  at  10  o'clock  and  after  examination 
of  certain  witnesses,  the  hearing  was  post- 
poned until  2  o'clock,  before  which  time 
the  written  grounds  were  filed,  they  will 
be  considered  as  filed  in  time. — In  re  Mol- 
lenkopf's  Estate,  164  Cal.  576,  129  Pac.  997, 
998. 

8.  Same— Insufficiency  of  denial— When 
question    not    raised    la    appellate    court. 

Above  section  does  not,  except  by  inference, 
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limit  time  within  which  written  opposition 
nay  be  answered,  and  where  contestant 
does  not  move  for  judgment  on  pleadings, 
or  raise  any  question  as  to  sufficiency  of 
petition  in  court  below,  point  that  denial 
vas  insufficient  can  not  be  even  made  in 
the  appellate  court. — Estate  of  Doyle,  73 
CaL  564,  569,  15  Pac.  125.  See  Stringer  v. 
Davis,  30  Cal.  318;  Clark  v.  Pheonix  Ins.  Co., 
36  CaL  175;  Cave  v.  Crafts,  53  Cal.  135,  141; 
Scott  v.  Sierra  Land  Co.,  67  Cal.  71,  75,  7 
Pac.  131. 

ft.  Citation— Service  of. — Where  the  con- 
testant fails  in  his  contest,  he  is  not  in- 
jured by  the  failure  to  serve  the  citation 
on  nonresident  legatees  and  devisees. — Es- 
tate of  Land,  166  Cal.  538,  137  Pac.  246. 

As  to  failure  to  Issue  citation,  see  par.  42, 
this  note. 


An  to  failure  to 

43,  44,  this  note. 


serve  citation*  see  pars. 


As  to  waiver  of  service  of  citation  by  ap- 
pearance, see  par.  46,  this  note. 

As  to  on  whom  citation  to  be  served,  see 

par.  45.  this  note. 

10.  Same— Supplementary  citation  —  Re- 
fusal of  eonrt  to  Issue. — The  refusal  of  the 
court  to  issue  a  supplemental  citation  for 
aervice  on  legatees  and  devisees  residing 
without  the  state  does  not  affect  the  juris- 
diction of  the  court  to  proceed  with  the 
trial  as  to  the  contestant  and  such  defend- 
ants as  have  been  served  with  citation. — 
Estate  of  Land,  166  Cal.   538.   137   Pac.   246. 

11.  Competency  to  make  will— Subdivi- 
sion 1. — A  man  may  be  of  unsound  mind, 
and  his  whole  neighborhood  may  declare 
him  so.  But  whether  that  unsoundness 
amounts  to  incapacity  for  a  discharge  of 
the  important  duty  of  making  a  final  dis- 
posal of  his  property  is  a  question  which 
the  court  must  determine  upon  its  own  re- 
sponsibility.— Estate  of  Wasserman,  170 
CaL  101,  148  Pac.   931. 

As  to  testamentary  capacity*  see,  ante, 
f  1299,  note  par.  71-74. 

12.  In  reference  to  the  question  of  men- 
tal capacity  requisite  to  the  making,  the 
rule  is  not  that  no  person  who  is  insane 
may  make  a  valid  will,  but  that  the  will  of 
no  person  who,  by  reason  of  insanity,  is  in- 
capable of  making  valid  testamentary  dis- 
position shall  be  upheld. — Estate  of  Was- 
serman. 170  Cal.  101.  148  Pac.  931. 

13.  A  will  itself  is  an  evidence  which 
must  be  considered  by  the  court  as  estab- 
lishing the  mental  integrity  of  the  testa- 
trix.—Estate  of  Egan,  6  Cof.  Prob.  Dec.  28. 

14.  Although  a  person  may  not  be  sub- 
ject to  delusions  or  mental  abberations,  nor 
suffering  from  active  insanity  nor  entirely 
destitute  of  understanding,  yet  he  or  she 
may  not  have  arrived  at  that  maturity  of 
mind  which  qualifies  him  or  her  to  make  a 
will  and  is  deficient  in  testamentary  ca- 
pacity.— Estate  of  De  Laveaga,  6  Cof.  Prob. 
I*c.  55. 


15.  On  the  question  of  the  mental  sound- 
ness of  a  testator,  the  will  itself  is  evidence 
in  connection  with  the  sworn  testimony  of 
the  draftsman  that  the  deceased  dictated 
the  details  to  him. — Estate  of  Bainbridge, 
6  Cof.  Prob.  Dec.  308. 

16.  Same— Actual  paroxysm  of  epileptic 
selsurc. — No  one  possesses  testamentary  ca- 
pacity during  the  actual  paroxysm  of  an 
epileptic  seizure,  and  the  importance  of 
proof  that  the  deceased  was  subject  to  epi- 
leptic fits  depends  wholly  on  the  proximity 
of  the  fit  to  the  time  of  the  execution  of 
the  will.  The  fact  that  the  testator  has 
had  an  epileptic  seizure  raises  no  presump- 
tion of  continuing  incapacity,  and  proof  of 
epilepsy  does  not  cast  the  burden  of  prov- 
ing a  lucid  interval  upon  the  proponent. — 
Estate  of  Mahoney,  6  Cof.  Prob.  Dec.   1. 


17.  Same  —  Age  and  feebleness* — Testi- 
mony regarding  the  mental  incompetency 
of  the  testator  that  he  was  a  man  of  ad- 
vanced years,  and  that  his  sight  was  fail- 
ing, were  not  circumstances  sufficient  to 
justify  the  court  or  jury  in  setting  aside  a 
will.— Estate  of  Packer,  164  Cal.  525,  129 
Pac.  778.  779. 

18.  In  an  action  to  revoke  the  probate 
of  a  will,  evidence  introduced  to  show  that 
the  testator  was  irrational  held  to  be  too 
trivial  to  deserve  extended  comment. — Es- 
tate of  Packer,  164  Cal.  525,  129  Pac.  778, 
780. 

19.  Want  of  testamentary  capacity  is 
not  established  by  proof  that  the  testator 
was  very  old  and  feeble. — Estate  of  Clark, 
170   Cal.   418,   149   Pac.   828. 

20.  Evidence  of  the  advanced  age  of  a 
testator  and  of  his  physical  infirmities,  if 
they  did  not  impair  the  operation  of  his 
mind  in  the  making  of  his  will,  does  not 
establish  testamentary  incapacity. — Estate 
of  Brown,  6  Cof.  Prob.  Dec.  26. 

21.  That  a  woman  In  her  old  age  re- 
capitulates in  her  will  her  struggle  to  ac- 
quire a  competence,  and  expresses  gratitude 
for  aid  received  and  a  desire  to  reward 
through  legacies  those  extending  it  to  her, 
is  not  evidence  of  dotage  such  as  to  impair 
testamentary  capacity. — Estate  of  Bain- 
bridge, 6  Cof.   Prob.  Dec.  308. 

22.  That  a  woman  of  eighty-four  by  her 
last  will  seeks  to  benefit  strangers  in  blood 
who  have  benefited  her,  instead  of  leaving 
all  her  estate  to  collateral  relatives,  does 
not  tend  to  show  that  a  life-long  addiction 
to  drink  in  excess  and  other  bad  habits 
have  impaired  her  mind. — Estate  of  Bain- 
bridge,   6    Cof.    Prob.    Dec.    308. 

23.  Same — Age  of  eighteen — Woman  may 
make  will  at,  when. — A  woman  who  has 
reached  the  age  of  eighteen  may  make  a 
will  if  she  be  otherwise  qualified,  but  she 
may  have  arrived  at  this  age  withong  hav- 
ing emerged  in  mental  growth  from  child- 
hood. This  does  not  import  a  disordered 
intellect   or   diseased    mind,   and    is   entirely 
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consistent  with  the  general  fact  that  the 
family  of  the  decedent  was  composed  of 
persons  of  sound  and  strong:  mentality,  and 
that  her  Inherent  traits  were  intellectually 
perfect,  there  being:  no  suggestion  of  in- 
sanity in  the  blood.  It  is  also  consistent 
with  the  fact  that  the  decedent  was  a 
woman  in  the  full  bloom  of  health;  fully 
nourished  bodily,  with  no  serious  corporal 
ailment,  no  congenital  incapacity,  physi- 
cally a  perfect  woman,  but  short  on  intel- 
lect.— Estate   of  De   Laveaga,   6   Cof.   Prob. 

Dec.  55. 

• 

24.  The  fact  that  the  testatrix  in  such 
a  case  was  able  to  speak  in  several  lan- 
guages is  not  itself  proof  of  intellectual 
power. — Estate  of  De  Laveaga,  6  Cof.  Prob. 
Dec.  55. 

28.  Same— Cruel  and  unjust  will. — While 
the  mere  fact  that  a  will  is  unjust  or  even 
cruel  is  not  evidence  of  the  testator's  in- 
sanity, such  fact  has  weight  in  determining: 
his  mental  condition,  and  where  a  man  has 
lived  in  apparently  the  most  affectionate 
relations  with  his  family  and  leaves  a  will 
in  which  his  property  is  given  to  others, 
and  no  reason  is  suggested  or  explanation 
made  why  they  are  thus  disinherited,  "such 
circumstance  could  certainly  tend  to  show 
delusion  or  alienation  of  reason  at  the  time 
of  the  testamentary  act." — Estate  of  Mar- 
tin, 170  Cal.  657,  161  Pac.  138. 

Ai  to  Inequitable  and  unjust  will,  see  par. 
35,  this  note. 

As  to  judicious  will  not  required,  see  par. 
100,  this  note. 

As  to  "unnatural"  and  unreasonable  will* 

see  pars.  165-168,  this  note. 

26.  Same  —  Evidence  —  As  to  sanity- 
Opinion  of  non-expert. — Intimate  acquaint- 
ances, by  virtue  of  the  existence  of  such  in- 
timacy, are  permitted  to  testify  and  to  give 
their  opinion  upon  the  question  of  the  san- 
ity or  the  insanity  of  the  deceased,  and  the 
weight  of  this  opinion  evidence  in  each  in- 
stance depends  upon  the  facts  forming  the 
basis  of  it,  but  upon  other  matters  their 
opinion  evidence  is  of  no  legal  value  and  is 
inadmissible,  and  it  is  improper  to  submit 
to  such  witnesses  hypothetical  questions 
calling  for  expert  testimony. — Estate  of 
Martin.  170  Cal.  657,  151  Pac.  138. 


27.  Same— Habitual  use  of  Intoxlcatlns; 
Ilquora,  Ions;  continued  and  Indulged  In  to 
excess,  even  though  resulting  In  temporary 
fits  of  insanity  or  delirium  tremens,  does 
not  alone  raise  a  presumption  of  testa- 
mentary incapacity,  if  it  appears  that  the 
testator  was  sufficiently  sober  when  execut- 
ing the  will  to  know  what  he  was  doing, 
and  that  he  was  not  unduly  influenced. 
Nor  need  he  be  shown  to  have  been  wholly 
sober  at  the  Instant  of  the  execution  of  the 
will  if  it  is  proved  that  he  was- sufficiently 
eo  to  understand  the  character  and  effect 
of  his  act,  the  extent  of  his  property  and 
the  nature  of  the  claims  of  his  kin,  and  be 
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able  to  act  of  his  own  will. — Estate  of  Ma- 
honey,   6  Cof.  Prob.  Dec.  1. 

28.  In  order  to  vitiate  the  act,  the  tes- 
tator, at  the  time  of  executing  the  paper, 
must  have  been  under  the  influence  of  in- 
toxicating liquors  and  to  such  an  extent  as 
to  disorder  his  faculties '  and  prevent  his 
judgment. — Estate  of  Mahoney,  6  Cof.  Prob. 
Dec.  1. 

29.  A  man  may  be  greatly  given  to  the 
use  and  abuse  of  liquor  and  yet  be  compe- 
tent to  make  a  will.  He  may  be  incompe- 
tent to  manage  an  estate  by  reason  of  in- 
temperance and  improvidence  and  yet 
retain  sufficient  capacity  for  testamentary 
disposition. — Estate  of  Mahoney,  6  Cof. 
Prob.  Dec.  1. 

30.  In  order  that  the  will  of  a  drunkard 
may  be  invalidated  because  of  his  habits 
of  Intoxication,  it  must  appear  affirmatively, 
either  that  his  mind  was  totally  destroyed 
thereby  or  that  he  was  so  far  under  the 
Influence  of  intoxicants  at  the  instant  of 
its  execution  that  he  was  incapable  of  com- 
prehending the  nature,  extent  and  disposi- 
tion of  his  estate  and  his  relations  to  those 
who  have  a  claim  upon  his  bounty. — Estate 
of  Mahoney,  6  Cof.  Prob.  Dec.  1. 

SI.  Same—Insane  delusion — Evidence  to 
sustain  contest. — In  order  to  attack  success- 
fully a  will  on  the  ground  of  insane  delu- 
sions had  by  the  testator,  it  must  be  shown 
that  such  delusions  operated  to  cause  the 
production  of  the  will. — Estate  of  Elling- 
house,  6  Cof.  Prob.  Dec.  332. 

S3.     Same — Intoxication  of  the  testator,  if 

it  is  proved  to  exist  at  the  date  of  the  execu- 
tion of  the  will,  must,  in  order  to  invalidate 
it,  have  been  of  such  a  character  as  to 
have  deprived  him  of  Judgment  while  exe- 
cuting it. — Estate  of  Mahoney,  6  Cof.  Prob. 
Dec.  1. 

SS.  Same— Same— Burden  of  proof  Is  upon 
the  contestant,  even  where  it  conclusively 
appears  that  the  testator  has  been  judicially 
pronounced  an  habitual  drunkard,  to  show 
that  he  was  in  such  a  condition  from  intoxi- 
cants at  the  time  of  execution  as  not  to 
have  testamentary  incapacity. — Estate  of 
Mahoney,   6  Cof.  Prob.  Dec.  1. 

34.  No  presumption  that  a  man  was  so 
drunk  when  he  made  a  will  that  he  was 
incapable  of  making  it  properly  arises  from 
proof  that  he  had  been  drunk  at  a  prior 
period  or  that  he  was  an  habitual  drunkard. 
— Estate  of  Mahoney,  6  Cof.  Prob.  Dec.  1. 

35.  Same— Sound  mind— Inequitable  and 
unjust  will— Matters  considered  by  court. 

While,  if  the  testatrix  be  of  sound  mind,  it 
matters  not  whether  her  will  be  equitable 
or  inequitable,  Just  or  unjust,  as  she  has 
the  right  to  do  as  she  pleases  with  her 
property,  nevertheless,  equity,  Justice,  the 
relations  of  the  parties,  the  surroundings  of 
those  benefited  in  connection  with  the  tes- 
tatrix, and  other  points,  may  be  considered 
in  connection  with  the  transaction,  where 
the  competency   is  questioned,   or  suscepti- 
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tilty  to  Influence  suggested. — Estate  of  De 
Laveaga.  €  Cof.  Prob.  Dec.  55. 

iel  and  unjust  will,  see  par.  25, 


Km  to 
this  note. 

As  to   Jwdletoun   win  not   being   required, 

fee  pax.  100.  this  note. 

As  to  "unnatural"  or  unreasonuble  will, 
see  pars.   165-1*8,  this  note. 

ML  Same  —  Temporary  delirium  —  From 
rirrmalre  use  of  stimulants. — In  cases  of 
temporary  delirium,  arising  from  the  ex- 
cessive use  of  stimulants,  where  no  ques- 
tion of  fixed  and  mental  unsoundness  is  in- 
volved, the  doctrine  of  lucid  intervals  does 
not  apply. — Estate  of  Mahoney,  6  Cof.  Prob. 
Dec  1. 

37.  Though  the  testator  may  have,  when 
under  the  influence  of  liquor,  acted  like  a 
maniac,  still,  if  when  subsequently  sober  he 
acted  rationally  and  sanely,  the  burden  is 
on  the  party  asserting  his  testamentary  In- 
capacity, to  show  that  he  was  Incapable 
at  the  date  of  the  execution  of  the  will. 
The  rule  is  the  same  where  it  conclusively 
appears  that  on  one  or  more  occasions  prior 
to  the  time  of  execution,  the  testator  had 
had  attacks  of  dipsomania. — Estate  of  Ma- 
honey, 6  Cof.  Prob.  Dec.  1. 

38.  Compromise  of  contest. — In  this  ac- 
tion involving  the  making  of  an  oral  con- 
tract to  compromise  a  contemplated  will 
contest,  there  Is  no  evidence  that  the  agree- 
ment was  not  to  become  binding  until  re- 
duced to  writing  and  signed  by  the  parties. 
— Conner  v.  Plank,  25  Cal.  App.  516,  144  Pac. 
2*5. 

3s>.    Construction   of   section— < Amendment 

of  law. — The  above  section,  as  amended  In 
18C2.  omits  all  reference  to  "issues  joined" 
in  probate  courts.  Its  omission  is  signifi- 
cant and  can  be  accounted  for  in  no  other 
way  than  that  it  was  intended  that  district 
courts  should  possess  such  Jurisdiction. — 
Estate  of  Bowen,  34  Cal.  682,  688. 

4ft.  Contest  after  probate — As  to  what 
eenstltntes  contest. — The  word  "contest"  as 
used  with  regard  to  wills  and  probate  pro- 
ceedings has  various  legal  significations, 
but  when  used  In  a  provision  of  a  will  that 
any  legatee  who  should  contest  the  same 
should  forfeit  his  legacy  it  should  be  con- 
strued with  reference  to  the  Intent  of  the 
testator  and  the  purpose  he  had  in  view, 
which  was  to  prevent  the  invocation  of  the 
technical  rules  of  law  to  thwart*his  express 
wishes  and  to  prevent  attack  upon  his  repu- 
tation, sanity,  etc.,  and  to  secure  to  his 
named  beneficiaries  the  property  he  in- 
tended them  to  have  and  any  legal  action 
the  effect  of  which  would  be  to  thwart  the 
testator  in  any  of  these  purposes  amounts 
to  a  "contest  within  the  meaning  of  the 
will/*— Estate  of  Hlte,  155  Cal.  436,  442,  101 
Pac.  443. 

As  to  contest  of  will  after  probate,  see, 
post,  f  |  1327-1333  and  notes. 

As  to  contest  generally,  see  pars.  40-56, 
this  note. 


41.  Same— As  to  right  of  heir  not  a  party 
to  original  probate. — An  heir  of  decedent 
who  was  not  a  party  to  the  original  con- 
test is  in  no  way  estopped  or  concluded  by 
the  result  thereof;  and  is  not  affected 
thereby  except  that  the  decree  entered 
thereon  fixes  the  limit  of  time  within  which 
she  herself  might  contest;  and,  it  is  held 
that,  under  the  provisions  of  the  statute, 
such  heir  could,  at  any  time  within  one 
year  thereafter,  have  contested  th.e  will 
upon  any  of  the  grounds  urged  before  pro- 
bate, and,  upon  such  contest,  no  different 
measure  of  evidence  or  manner  of  pro- 
cedure from  that  required  before  probate 
was  essential  to  a  succcessful  attack.  If, 
on  such  contest,  the  genuineness  of  the  will 
is  not  sufficiently  proved,  the  probate  would 
have  to  be  annulled  and  revoked. — Tracy  v. 
Muir,  151  Cal.  368,   90  Pac.  832. 

42.  Same— Citation— Failure  to  Issue  will 
result  in  dismissal  of  contest,  if  there  is 
no  voluntary  appearance,  within  a  year,  all 
persons  entitled  to  citation. — Estate  of 
Ricks,  160  Cal.  471,  117  Pac.  539. 

Aa   to  citation   generally  and  Its  service, 

see  pars.  9,  10,  this  note. 

45.  Same— Same  —  Failure   to   serve. — An 

heir  at  law  is  not  injured  by  failure-  of 
service  of  citation,  her  interests  being  with 
and  not  opposed  to  the  contestants;  and 
service  of  citation  not  being  required  upon 
all,  but  any  persons,  etc.,  service  upon  the 
executor  and  legatees  was  sufficient. — Es- 
tate of  Dolbeer,  153  Cal.  660,  96  Pac.  266. 

Aa  to  service  of  citation,  see  par.  9,  this 
note. 

44.  Citations  under  section  1328,  post, 
need  not  be  served  upon  all  who  might  be 
affected  by  the  contest,  but  are  required 
to  be  served  on  petitioner  for  revocation  of 
probate  alone. — Estate  of  Hite,  155  Cal.  391, 
101   Pac.   8. 

4ft.  Same  —  Same  —  On  whom  service  to 
be  made. — Section  1829,  post,  does  not  make 
service  of  citation  upon  all  the  parties 
essential.  They  may  be  proper  parties  but 
not  necessary  parties  and  it  is  expressly 
provided  that  at  the  time  appointed  for 
showing  cause  personal  service  of  the  cita- 
tion having  been  made  upon  any  persons 
named  therein,  the  court  must  proceed,  etc. 
— Estate  of  Dolbeer,  153  Cal.  652,  661,  96  Pac. 
266. 

46.  Same— Same— Waiver  of,  by  appear- 
ance.— Defective  issue  or  service  of  citation 
is  waived  by  voluntary  appearance  within 
two  weeks,  and  filing  a  demurrer  as  "the 
proponent  and  legatee  named  in  the  will." 
— Estate  of  Ricks,  160  Cal.  471,  117  Pac.  539. 

47.  Same— Computation  of  time. — Filing 
by  clerk  of  order  signed  by  judge  is  not  an 
essential  or  necessary  part  Of  the  making 
of  an  order  or  of  the  admission  of  a  will  to 
probate.  Such  order  need  not  be  signed  or 
filed.  The  proper  record  thereof  is  in  the 
minutes  of  the  court,  and  it  is  the  time  of 
this  which   starts  the   running  of  the  time. 
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— Estate  of  Parsons,  159  Cal.  426,  114  Pac. 
670. 


48.  Same— -Contest  prevented  by  extrin- 
sic fraud  of  other  party. — The  doctrine  that 
equity  will  relieve  against  the  probate  of 
a  will  obtained  by  fraud  applies  only  to 
cases  of  extrinsic  fraud. — Tracy  v.  Muir, 
151  Cal.  370,  90  Pac.  832. 

Aa  to  fraud  generally,  see,  ante,  5 1299, 
note  pars.  56,  70. 

49.  Although  the  contestant  of  a  will 
was  not  barred  by  the  order  admitting:  the 
will  to  probate  from  instituting;  a  new  con- 
test at  any  time  within  one  year  after  the 
alleged  will  was  admitted  to  probate,  it 
can  not  be  held,  and  indeed  is  not  claimed, 
that  she  is  not  substantially  prejudiced  by 
the  disregard  of  her  contest  before  probate. 
One  result  of  such  contest,  if  successful, 
would  have  been  to  prevent  the  petitioner 
for  probate  from  acting;  as  executor  without 
bonds,  and,  if  appointed  administrator  of 
the  estate  of  deceased,  he  would  be  re- 
quired to  give  security  for  the  faithful  per- 
formance of  his  duties.  As  the  owner  of 
half  of  the  property  of  the  decedent,  if  the 
will  was  invalid,  contestant  was  substan- 
tially interested  in  having;  proper  security 
for  the  discharge  of  his  duties  by  the  per- 
son administering  the  estate.  She  would 
have  no  such  security  under  the  order  ap- 
pealed from  during;  the  pendency  of  any 
contest  instituted  by  her  after  probate.— 
Estate  of  Mollenkopf,  164  Cal.  576,  129  Pac. 
997,  999. 

50.  Same— Defenae  of  will— >Costa  and  ex- 
pendltures— Duty  of  executor  and  discre- 
tion of  court. — The  duty  of  the  executor, 
and  his  right  to  be  reimbursed,  held  to  be 
qualified  to  the  extent  that  the  allowance 
of  Buch  expenditures  is  not  as  a  matter  of 
course,  but  depends  upon  the  fact  that  they 
were  made  in  good  faith  and  that  they  were 
reasonably  necessary  to  the  defense  of  the 
original  probate;  and  the  statute  contem- 
plates that  the  allowance  of  the  same  shall 
be  in  the  discretion  of  the  court,  exercised 
upon  a  knowledge  that  the  expenditures 
were  reasonably  necessary  and  made  in 
good  faith,  and  this  knowledge  depends 
upon  a  consideration,  as  of  items  of  an  ex- 
traordinary character,  separate  from  and 
subsequent  to  the  settlement  of  the  ordinary 
account  of  the  executor. — Estate  of  Dillon, 
149  Cal.  685.  87  Pac.  379. 

Aa  to  cases  In  defending-  will  on  contest 
after    probate,    see,    post,    §§  1327,    1332    and 

notes. 

An  to  costs  and  fees  on  contest,  see  pars. 
60-67,  this  note;  also,  post,  9  1332. 

An  to  duty  of  executor  to  defend  will 
after  probate,  see,  post,  $  1327,  note  pars. 
6-8. 

As  to  when  executor  not  bound  to  defend, 

see  par.  80,  this  note. 

51.  Same— Forfeiture  clause  as  to  legatee 
contesting;. — Where  a  will  provides  for  the 
forfeiture  of  a  legacy  to  a  legatee  contest- 


ing; the  will  and  the  testator  subsequently 
executes  a  codicil  to  the  will  therein  ex- 
pressly republishing  and  redeclaring  the 
will,  a  contest  of  the  codicil  Is  a  contest  of 
the  will. — Estate  of  Hite,  155  Cal.  436,  446. 
101  Pac.  443. 

See  pars.  129-131,  this  note. 

52.  Provision  in  will  that  legacy  to  any 
legatee  who  should  "contest"  the  will  should 
become  void  Is  favored  by  public  policy.— 
Estate  of  Hite,  155  Cal.  436,  439,  101  Pac. 
443. 

53.  Same— Fraud  complained  of  consists 
of  producing  a  will  in  court  introducing  evi- 
dence establishing  its  due  execution  and  in 
voiding  a  disclosure  of  an  alleged  attempted 
revocation  and  the  fraudulent  preservation 
thereof,  etc.,  comes  within  the  same  class  as 
perjured  testimony  or  the  fraudulent  pro- 
duction and  proof  of  a  will  previously 
forged.  The  only  remedy  for  the  fraud  so 
committed  is  that  afforded  by  the  probate 
statute,  that  Is  to  say,  a  proceeding  to  con- 
test the  will  and  revoke  the  probate  thereof. 
— Del  Campo  v.  Camarlllo,  154  Cal.  647,  662, 
98  Pac.  1049. 

Aa  to  fraud  and  undue  Influence,  see  par. 
81,  this  note. 

As  to  fraudulent  deceit  preventing  de- 
struction of  will,  see  par.  82,  this  note. 

54.  Same— Interest  of  petitioner. — In  or- 
der to  be  entitled  to  make  the  contest  here 
provided  the  petitioner  must  show  that  he 
is  interested  in  the  estate  of  the  deceased. 
This  statement  that  he  is  interested  may 
be  denied  and  an  issue  will  thus  be  raised 
which  the  court  must  necessarily  decide 
either  immediately  before  proceeding  with 
the  contest  or  simultaneously  with  the  de- 
cision of  the  issues  raised  as  to  the  valid- 
ity of  the  will.  It  Is  within  the  discretion 
of  the  court  to  control  the  order  of  proof 
and  require  the  contestant  first  to  establish 
his  interest. — Estate  of  Wickersham,  153 
Cal.    603,   612,    96   Pac.    311. 

As  to  who  may  present  petition  to  prove 
Trill,  see.  ante,   §  1299,   note   pars.  39-41. 

5ft.  Same— Same— Issue  of,  to  be  deter- 
mined by  the  court. — Inasmuch  as  the  code 
here  makes  the  existence  of  interest  in  the 
contestant  a  necessary  prerequisite,  the  pe- 
titioner must  show  that  he  is  interested,  and 
if  such  interest  is  denied,  the  court  must 
decide  the  issue,  either  before,  or  simul- 
taneously with  the  issues  raised  upon  the 
contest. — Estate  of  Wickersham,  153  Cal. 
612,  96  Pac.  311. 

50.  Same — Invalid  trust  not  appearing  on 
face  of  will. — Where  no  Invalid  trust  ap- 
pears on  the  face  of  the  will,  it  must  be 
given  effect  by  tlie  probate  court  accord- 
ing to  its  terms. — In  re  Sharp,  17  Cal.  App. 
635,  120  Pac.  1079. 

As  to  mistaking;  remedy.  In  caae  of  trust 
In  will,  see  par.  140,  this  note. 

57.  Contest  by  state— -Sufficiency  of  pro- 
posed atatement. — Where  it  merely  states  a 
legal  conclusion   that  the  state   Is  the  only 
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P*rty  entitled  by  law,  to  the  estate,  without 
stating  that  the  decedent  died  without  heirs, 
cr  they  were  nonresident  aliens,  it  fails  to 
set  out  any  present  or  future  contingent 
interest  in  the  property  such  as  entitles  the 
state  to  prosecute  a  contest,  under  above 
and  section  670  of  Civil  Code. — State  ex  rel 
Attorney -General  v.  Superior  Court,  148 
Cal.  55,  56,  2  L  R.  A.  (N.  S.)  643,  82  Pac 
C72. 

58.  Content  of  codicil* — Held  to  be  a  conr 
tnt  sf  the  will  within  the  meaning-  of  that 
term,  where  such  codicils  expressly  repub- 
lish and  reaffirm  the  original  will,  in  every 
particular  except  as  to  the  extent  of  cer- 
tain legacies,  where  the  will  provided  that 
any  legatee  who  should  contest  the  will 
should  forfeit  the  legacy  given  him  therein. 
—Estate  of  Hite,  155  Cal.  446,  101  Pac.  443. 

3a.  Contest  on  unsoundness  of  mind— 
Preliminary  proof. — In  a  contest  to  the  pro- 
bate of  a  will  on  the  ground  of  mental  un- 
soundness the  court  has  the  right  to  re- 
quire the  proponent  to  make  preliminary 
proof  of  the  execution  of  the  will,  and  no 
substantial  right  of  the  proponent  is  vio- 
lated in  permitting  the  contestants  to  cross- 
fxamine  the  witnesses  on  such  question. — 
Estate  of  Cullberg,  49  Cal.  Dec.  207,  146 
Pac.  888. 

•*,    Costs   and   fees  on   contest  of  will. — 

Until  the  will  has  been  admitted  to  probate, 
or  probate  denied,  the  court  has  no  power 
to  appropriate  the  funds  of  the  estate  to 
aid  either  the  proponent  or  the  contestant. 
-Estate  of  Yoell,  160  Cal.  742,  117  Pac. 
1C47. 


As  to  coats*  expenditures  and  fees  on 
cssteat  of  will  after  probate,  see,  post, 
1 1332  and  note. 

As  ts  costs  and  expenditures  by  executor 
Is  defending  contest  of  will  after  probate, 

*ce  par.  50.  this  note. 

CI.  Costs  or  expenses  of  the  contest  of  a 
will  can  be  allowed  only  as  an  incident  of 
the  final  determination  of  the  litigation,  and 
Mich  expenses  are  payable  only  in  due 
course  of  administration. — Estate  of  Yoell, 
IW  CaL  741,  117  Pac.  1047. 

CI  Where  the  contest  of  a  will  results 
In  mistrials  from  failure  of  the  Jury  to 
**re*.  neither  the  special  administratrix 
nor  the  court  has  the  power  to  pay,  or  to 
order  paid,  the  costs  and  expenses  thereof 
out  of  the  funds  of  the  estate  in  her  hands. 
—Estate  of  Yoell,  160  Cal..742,  117  Pac.  1047. 

CJ.    While   section    1720,    post,   places    the 
matter  of  allowing  costs  and   expenses  in- 
curred  upon   the    contest   of   a    will    within 
the  discretionary   power   of    the    court,   and 
rennlts  it  to   be   exercised   in    favor   of   an 
unsuccessful  proponent  of  a  will,  still   this 
livretionary  power  should  be  exercised   in 
*   favor    only    "as    justice    may    require," 
where  he  has  acted  in  good  faith,  and  can 


be  properly  exercised  only  upon  the  final 
determination  of  the  litigation. — Estate  of 
Berthol,  163  Cal.  343,  125   Pac.   750. 

64.  It  is  an  abuse  of  discretion  in  pro- 
ceedings to  contest  a  will  after  probate  for 
the  court  to  order  the  costs  and  attorney's 
fees  incurred  by  the  executor  in  making 
an  unsuccessful  defense  to  be  paid  out  of 
the  estate,  if  the  jury  finds  that  the  execu- 
tion of  the  will  was  procured  through  his 
fraud  and  undue  influence. — Estate  of 
Jones,  166  Cal.  147,  135  Pac.  293. 

65.  Reimbursement  for  expenses  incurred 
in  the  effort  to  sustain  a  will  procured  by 
the  fraud  or  undue  influence  of  the  person 
defending  it  against  contest  not  only  may, 
but  should,  in  the  exercise  of  a  sound  dis- 
cretion, be  denied. — Estate  of  Jones,  166  Cal. 
147,   135  Pac.   293. 

66.  The  test  of  the  executor's  right  to 
have  the  costs  of  his  unsuccessful  attempt 
to  prevent  revocation  of  probate  paid  out  of 
the  estate  is  whether  he  has  acted  in  good 
faith. — Estate  of  Jones,  166  Cal.  147,  135 
Pac.  293. 

67.  The  discretion  of  the  court,  under 
section  1332,  post,  in  the  allowance  of  costs 
and  counsel  fees  upon  a  proceeding  to  re- 
voke the  probate  of  a  will,  can  not  be  exer- 
cised in  advance  of  a  final  disposition  of  the 
contest  on  appeal. — Estate  of  Jones,  166 
Cal.   147,  135  Pac.  293. 

66.     Same — Premature  order  of  allowance. 

— An  order  allowing  an  unsuccessful  pro- 
ponent of  a  will  his  costs  and  expenses  in- 
curred in  the  contest,  prior  to  the  final  de- 
termination thereof,  is  premature,  and  will 
be  reversed  without  a  consideration  of  the 
merits. — Estate  of  Berthol,  163  Cal.  343,  125 
Pac.  750. 

69.  Declarations  of  Intent  not  to  con- 
test.— Declarations  of  intent  not  to  contest 
a  will  made  after  a  settlement  would  be  en- 
tirely consistent  therewith,  and  would  not 
tend  to  impeach  the  settlement  agreement 
or  show  bad  faith  in  making  the  claim. — 
Snowball  v.  Snowball,  164  Cal.  476,  129  Pac. 
784,  785. 

70.  Demurrer— Standing  on  —  Failure  to 
answer  pleadings  of  contestant. — The  pro- 
ponent of  a  will,  by  standing  upon  his  de- 
murrer without  answer  to  the  pleadings  of 
the  contestant,  in  legal  effect  admitted  the 
truth  of  all  the  allegations  well  pleaded  in 
the  contest. — Estate  of  Chase,  49  Cal.  Dec. 
401,  147  Pac.  461. 

71.  Designation  as  contest— Not  sufficient. 

— Every  document  filed  by  contestant  does 
not  constitute  contest,  even  though  it  may 
contain  written  grounds  of  opposition  and 
may  be  entitled  contest. — Estate  of  Robin- 
son,  106  Cal.  493,   495,  39  Pac.   862. 

72.  Evidence — Burden  of  proof  in  will 
contest  is  on  contestant  to  show  that  testa- 
trix was   insane   at   time  she   executed   the 
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will. — Estate   of   Dolbeer,    149    Cal.    227,    86 
Pac.  695. 

As  to  burden  of  proof  and  nature  of  P 
ceedlngs,  see  par.  114,  this  note. 

As  to  burden  of  proving?  Insanity  of  tes- 
tator, see  par.  88,  this  note. 

As  to  exclusion  of  testimony,  see  par.  77, 
this  note. 

As  to  Intimate  acquaintance  within  mean-  **•  Same — Not  bound  to  defend.— Exec- 
ins;  of  code,  nod  tbe  determination  of,  see  HKr  named  In  a  will  who  has  petitioned  for 
par   98   this  note  J*-a    probate    is    not    required    to    resist    the 

78.  Sn.e-Ch.r.et.r  .^-Evidence  mu 4/?*'™  °J°n*_  ,flUn!  wr,tten  Sr°u"«8.  «>«  op- 
be  produced  that  pressure  was  brought  to 


79.  Executor— An  party  to  contest  of  will. 

he  executor  may  or  may  not,  at  his  op- 
ion,  become  a  party  to  the  contest  in  op- 
position to  the  probate  of  the  will,  by  de- 
murring or  answering:.— Estate  of  Hite,  155 
Cal.  455,  101  Pac.  448. 

As    to    parties    generally,    see    pars.    119- 
122,  this  note. 

80.  Same— Not   bound   to   defend. 


bear  directly  upon  testamentary  act,  but 
this  itself  need  not  be  direct.  Circumstan- 
tial evidence  is  sufficient — Estate  of  Mc- 
Devitt,  95  Cal.  17,  33,  30  Pac.  101. 

74.  Same— Sufficiency  of. — On  a  contest 
of  the  probate  of  a  will,  the  evidence  is 
held  sufficient  to  support  the  conclusion  of 
mental  incompetency  of  the  testatrix  at 
th,e  date  of  the  execution  of  the  alleged 
will. — Estate  of  Huston,  163  Cal.  166,  124 
Pac.  852. 

As  to  necessity  of  establishing  and  flndlng; 
testamentary  character,  see  par.  139,  this 
note. 

75.  Sufficiency  of,  to  require  submission 
of  the  case  to  the  Jury  must  be  determined 
by  the  same  rules  as  apply  in  civil  actions. 
— Estate  of.  Daly,  15  Cal.  App.  329,  114  Pac. 
787. 

76.  Same— Presumption  as  to  suppression 
of  evidence. — In  a  will  contest  where  it  ap- 
peared that  a  chart  kept  by  nurses  of  the 
pulse  and  symptoms  of  the  testatrix  during; 
her  last  illness  had  been  lost,  but  there 
was  no  evidence  that  it  was  wilfully  de- 
stroyed or  suppressed  or  it  was  kept  or  de- 
livered to  the  deponent,  such  facts  did  not 
furnish  a  basis  for  an  instruction  that  the 
evidence  wilfully  suppressed,  is  presumed 
to  be  adverse  to  the  party  suppressing  It.— 
Estate  of  Everts,  163  Cal.  449,  125  Pac.  1058. 

77.  Exclusion  of  testimony  of  witness  as 
to  his  opinion  as  to  mental  condition  of 
deceased  is  ground  for  reversal  where  such 
testimony  is  material  and  important  and 
might  probably  have  changed  result  of  trial, 
and  where  evidence  was  considerable  and 
stronger  as  to  point  of  intimacy  with  de- 
ceased than  that  which  had  been  given  by 
another  witness  who  was  permitted  to  tes- 
tify.— Estate  of  Carpenter,  79  Cal.  382,  386, 
21   Pac.  835. 

78.  Execution  of  will — Sufficiency  of— 
Subdivision  3. — Where  a  testator  writes  his 
name  in  a  blank  space  in  the  attestation 
clause  of  his  will,  Instead  of  at  the  usual 
place,  the  instrument  will  not  be  denied 
probate  as  not  "subscribed  at  the  end 
thereof"  when  it  distinctly  appears  that  it 
was  intended  by  him,  and  so  understood  by 
the  witnesses,  as  his  subscription  of  the 
will. — Estate  of  Hartter,  6  Cof.  Prob.  Dec. 
293. 

As  to  requlftltes  to  validity  of  will,  see, 
ante,  4  1299,   notes   63-82. 


position  thereto.  He  may  or  may  not  at  his 
option  become  a  party  to  the  contest,  and 
it  is  obvious  there  are  many  cases  in  which 
the  executor  named  in  the  will  would  not 
be  warranted  in  engaging  in  litigation  at 
the  expense  of  the  estate  for  the  purpose  of 
establishing  the  paper  offered  by  him  for 
probate,  and  even  though  he  believed  that 
it  should  be  admitted  and  that  a  trial  of  the 
contest  would  so  establish. — Estate  of  Hite, 
155  Cal.  448,  465,  101  Pac  448. 

As  to  duty  of  executor  to  defend  will  on 
contest  after  probate,  see  par.  50,    this  note. 

81.  Fraud  and  undue  Influence  As  ta> 
sufficiency  of  allegations. — In  a  will  con- 
test, allegations  at  the  conclusion  of  the 
pleading  to  the  effect  that  by  reason  of 
the  "aforesaid  relations,"  and  by  reason  of 
the  undue  influence  over  the  testator,  as 
alleged  in  the  complaint  and  grounds  of 
opposition,  a  certain  person  acquired  over 
the  mind  of  the  testator  an  influence, 
whereby  he  was  enabled  to  procure  the  tes- 
tator to  make  the  will  in  question,  are 
sufficient  to  show  the  particular  acts  con- 
stituting the  undue  influence. — Estate  of 
Olson,  19  Cal.  App.  379,  126  Pac.  171. 

See  par.  53,  this  note. 

As  to  aversion  to  relatives  as  a  test  of 
mental  Incapacity,  see  note  117  Am.  St. 
Rep.  582. 

As  to  fraud  and  a  will  executed  under  tbe 
faith  of  n   promise  on   part  of   beneficiary, 

see,  ante,  5  1299,  note  par.  70. 

As  to  undue  Influence  generally,  see  pars. 
141-164,  this  note. 

As  to  what  Is  undue  Influence  and  tbe 
tests  In  that  connection,  see  note  31  Am. 
St.  Rep.  670. 

82.  Fraudulent  deceit  preventing  de- 
struction of  will — Not  ground  for  contesting; 
probate— Effect  of  probate. — In  a  case  in 
which  the  probate  of  a  will  was  contested 
on  the  ground  that  the  sole  distributee  un- 
der the  will  by  deceit  fraudulently  pre- 
vented the  actual  destruction  of  the  will  by 
the  testator  animo  revocandi,  and  on  appeal 
it  was  held  that  this  did  not  constitute  a 
ground  for  the  contest  of  the  probate  of  the 
will,  and  that  if  the  parties  were  entitled  to 
any  relief  that  relief  would  have  to  be 
sought  outside  of  the  probate  proceedings 
(Estate  of  Silva,  169  Cal.  116,  145  Pac.  1015), 
the  fact  of  the  order  denying  the  contest 
and  admitting  the  will  to  probate  will  not 
<*stop  the  contestants  from  filing  and  pros- 
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Muting:  a  complaint  setting  forth  the  same 
stite  of  facts  set*  up  in  the  unsuccessful 
contest  to  the  probate  of  the  will,  seeking- 
to  have  the  sole  legatee  declared  to  be  a 
constructive  trustee  for  the  rightful  heirs, 
under  the  provisions  of  section  2224,  post. 
-Brasil  v.  Silva,  181  Cal.  490,   185  Pac.  174. 

IB.  General  Influence  —  Not  brought  to 
tear  upon  testamentary  act,  however  strong 
or  controlling,  is  not  undue  influence. — Es- 
tate of  McDevltt.  95  Cal.  17,  33,  80  Pac.  101. 

Aa  to  mine  influence  generally,  see  pars. 
141-1M,  this  note. 

84.  General  verdict— Where  special  la- 
sses frame*— Mistrial. — Jury  trial  in  which 
special  issues  were  framed  on  which  jury 
returned  general  verdict,  is  mistrial  and 
no  judgment  can  be  entered  thereon. — Es- 
tate of  Langan.  74  Cal.  353,  365,  10  Pac.  188. 

88*  Grounds  of  contest. — Contest  of  will 
requires  written  grounds  of  opposition  of 
such  nature  as  to  form  legal  objection  to 
granting  probate  of  will,  and  presentation 
of  these  grounds  for  consideration  of  court. 
-Estate  of  Robinson,  106  Cal.  493,  495,  39 
Pac  $62. 

m.  History  of  section. — For  full  history 
of  growth  of  above  section  and  general  law 
relating  to  contests  of  wills  and  construc- 
tion of  various  sections  relating  to  practice 
therein,  see  Estate  of  Sanderson,  74  Cal.  199, 
264,  209,  15  Pac.  753. 

ST.  For  full  discussion  of  above  section 
and  previous  decisions  regarding  burden  of 
proof  and  order  of  procedure,  see  dis.  op. 
of  Beatty,  C.  J.,  in  Estate  of  Latour,  ^40 
Cal.  414,  427.  435,  73  Pac.  1070,  74  Pac.  441. 

fig.  Insanity  of  testatrix  —  Burden  of 
pesoff  contestant  to  show. — See  Estate  of 
Doibeer,  149  Cal.  227,  88  Pac.  695. 

As  to  burden  of  proof  generally,  see  par. 
72,  this  note. 

8s.  Issues  In  contest— As  to  generally. — 
For  purposes  of  contest  there  are  no  is- 
sues before  jury  except  such  as  are  pre- 
sented by  contestant,  and  evidence  on  no 
other  issue  can  be  submitted  to  jury. — Es- 
tate of  Gregory*  133  Cal.  131,  136,  65  Pac. 
313. 

M.  Contest  can  be  heard  only  as  to  those 
matters-  which  are  presented  in  written 
grounds  of  opposition. — Estate  of  Kile,  72 
CaL  131,  133.  13  Pac.  320. 

91.  Issues  to  be  submitted  to  jury  under 
above  section  should  not  be  complex  or  con- 
fusing. On  ground  of  incompetency  and  of 
fraud  the  principal  questions  are,  "was  de- 
cedent competent  to  make  last  will  and 
testament,"  and  "was  mind  of  decedent  at 
time  of  execution  of  will  free  from  fraud 
practised  upon  him  by"  the  party  charged. 
These  are  ultimate  facts  and  negative  find- 
ing upon  either  would  require  denial  of  will 
to  probate. — Estate  of  Benton,  131  Cal.  472, 
'  «T«.  63  Pac.  775. 


•2.    same— A*  to  competency  «f  testntor 
«•  make  will— Sufficient  allegation. — In  con- 


test of  will,  allegation  that  testator's  mind 
was  weak,  debilitated,  and  deranged  to 
such  an  extent  as  to  incapacitate  him  from 
making  or  undertaking  will  or  codicil,  ten- 
ders an  issue  as  to  competency  of  decedent 
within  the  meaning  of  this  section. — Estate 
of  Kohler,  79  Cal.  313,  317,  21  Pac.  758. 

As   to   competency   of   testator   generally, 

see  pars.  11-37,  this  note. 

OS.  Same— When  required  to  be  deter- 
mined before  decree  rendered. — Where  is- 
sues were  framed  and  certified  to  district 
court  for  trial,  but  some  were  certified 
back  unanswered,  no  decree  could  properly 
be  rendered  after  such  issue  had  been  made 
until  it  should  be  determined. — Estate  of 
Tomlinson,  36  Cal.  509,  511. 

04.     Interest  of  contestant— In  general.— 

Where  the  Interest  of  a  person  seeking  to 
contest  a  will  is  not  established  by  the 
pleadings,  the  trial  court  has  the  power  to 
require  the  contestant  to  establish  his  in- 
terest before  proceeding  with  the  trial  of 
the  issues  involving  the  validity  of  the  will. 
— Estate  of  Land,  166  Cal.  538,  137  Pac.  246. 

95.  A  person  having  such  a  pecuniary  in- 
terest in  the  devolution  of  the  testator's 
estate  as  will  be  impaired  or  defeated  by 
the  probate  of  a  will  or  be  benefited  by  set- 
ting it  aside,  is  "a  person  interested"  who 
may  contest  its  probate. — Estate  of  Land, 
166  Cal.  538,  137  Pac  246. 

96.  One  whose  only  Interest  in  a.  will  is 
a  legacy  under  a  prior  will  giving  him  five 
thousand  dollars  is  not  "a  person  interested" 
who  may  contest  the  validity  of  the  latter 
will  which  gives  him  the  same  amount  pay- 
able at  the  same  time. — Estate  of  Land,  166 
Cal.  638,  137  Pac.  246. 

97.  A  proceeding  for  revocation  of  pro- 
bate of  a  will  can  not  be  maintained  by 
any  person  unless  he  is  in  some  way  inter- 
ested in  the  will.  If  he  is  a  legal  heir  of 
the  deceased  that  constitutes  a  sufficient 
interest.  But  if  he  is  not  an  heir,  he  must 
show  that  he  has  some  interest  in  the  estate 
of  the  deceased  which  the  will  he  attacks 
would  jeopardise. — Estate  of  Zollikofer,  167 
Cal.  196,  sub  nom.  In  re  Zolllkofer's  Will, 
138  Pac.  995. 

08.  Intimate  acquaintance  —  Determina- 
tion as  to  within  meaning  of  code. — Deter- 
mination of  question  whether  witness  is  an 
acquaintance  within  meaning  of  code  is  ad- 
dressed to  discretion  of  trial  court,  and 
"there  being  no  abuse  of  discretion,"  ap- 
pellate court  will  not  interfere. — People  v. 
Pico,  62  Cal.  50,  53;  People  v.  Levy,  71  Cal. 
618,  623,  12  Pac.  791;  People  v.  Fine,  77  Cal. 
147,  19  Pac.  269;  Estate  of  Carpenter,  79  Cal. 
382,  386,  21  Pac.  835. 

As  to  Intimate  acqualntnnce,  testimony  of 
on  probate  of  will,  see,  post,  9  1870  and  note. 

00.     Invalidating    as    to    oac    legatee. — A 

will  can  not  be  invalidated  as  against  one 
legatee  and  upheld  as  to  the  other  legatees. 
— Estate  of  Lavenburg,  161  Cal.  646,  119 
Pac.  915. 
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100.  Judicious  will—- Not  required. — Right 
to  dispose  of  one's  property  by  will  is 
most  solemnly  assured  by  law.  and  is  most 
valuable  incident  to  ownership,  and  does 
not  depend  upon  Its  judicious  use. — Estate 
of  McDevitt,  95  Cal.  17,  33,  30  Pac.  101. — Es- 
tate of  Lang-ford,  108  Cal.  608,  624,  41  Pac. 
701. 

As  to  cruel  and  unjust  will,  see  par.  25, 
this   note. 

As  to  Inequitable  and  unjust  will,  see  par. 
85,  this  note. 

An   to   "unnatural"   or  unreasonable   will, 

see  pars.   165-168,  this  note. 

101.  Jurisdiction — Want  of— Not  ground 
of  contest. — Under  the  provisions  of  the 
above  section  a  want  of  jurisdiction  on  the 
part  of  the  court  is  not  a  proper  ground  of 
contest  of  a  will,  but  the  contestants  have 
the  right  to  object  to  the  jurisdiction  of 
the  court  to  entertain  an  application  for 
the  probate  of  a  will  on  the  ground  of  the 
want  of  jurisdiction  of  the  court,  and  a 
statement  in  the  opposition  to  the  probate 
of  the  will  of  the  alleged  facts  in  such  re- 
gard constitutes  such  an  objection  to  the 
jurisdiction. — Estate  of  O'Neill,  183  Cal. 
585,  sub  nom.  Hardiman  v.  Church,  191  Pac. 
HOC. 

1<;&  Jury  trial— In  general. — Above  sec- 
tion as  amended  in  1868,  providing  for  trial 
of  issues  by  Jury  In  probate  court,  directs 
jury  to  be  summoned  and  impaneled  in 
same  manner  as  is  provided  by  law  for  sum- 
moning and  impaneling  juries  in  county 
courts  for  trial  of  civil  actions;  that  trial 
shall  be  as  in  civil  actions;  that  a  new  trial 
may  be  had  and  an  appeal  taken  as  in  other 
civil  cases. — People  ex  rel.  Burdell  v.  Pro- 
bate Court,  Almy,  judge,  46  Cal.  245-247. 

103.  Prior  to  codes  there  was  no  express 
or  implied  provision  requiring  that  any  is- 
sue of  fact  arising  in  probate  court  should 
be  tried  by  jury,  except  such  as  might  arise 
upon  contest  of  probate  of  wills. — Estate  of 
Sanderson,  74  Cal.  199,  207,  15  Pac.  753. 

104.  Same — Right      to      jury      trial. — The 

right  to  a  jury  trial  in  probate  matters 
'being  purely  statutory,  above  section  is  con- 
strued to  permit  a  jury  trial  upon  a  con- 
test after  probate  only  when  there  was  no 
Jury  trial  upon  the  original  contest,  and 
where  there  was  a  Jury  trial  upon  the 
original  contest,  it  was  not  error  to  re- 
fuse one  upon  the  contest  after  probate. — 
Estate  of  Dolbeer,  153  Cal.  658,  J'6  Pac. 
266. 

An  to  the  right  to  jury  trial  of  will  con- 
tent, see  note  15  Ann.  Cas.  211. 

105.  Right  to  Jury  trial  in  probate  pro- 
ceedings  is   purely   statutory   and   does   not 


107.  The  right  to  a  trial  by  Jury  secured 
by  the  constitution  has  no  reference  to  or 
bearing  upon  proceedings  in  probate,  and 
the  right  thereto  in  such  proceedings  exists 
only  where  the  statute  expressly  confers  it. 
— Estate  of  Land,  166  Cal.  538,  137  Pac.  246. 

108.  The  above  section  limits  the  issues 
of  fact  that  may  be  tried  by  a  jury  to  those 
substantially  affecting  the  validity  of  the 
will. — Estate  of  Land,  166  Cal.  538.  137  Pac. 
240. 

109.  The  right  to  a  Jury  trial  under  above 
section  extends  only  to  the  issues  therein 
specifically  prescribed,  that  is,  those  affect- 
ing the  execution  or  validity  of  the  will, 
and  as  there  was  not  included  the  issue  as 
to  whether  or  not  the  contestant  was  a 
"person  interested"  no  right  was  given  to 
a  jury  trial  and  therefore  it  did  not  exist. 
— Estate  of  Baird.  173  Cal.  617,  160  Pac.  1078. 

110.  In  any  probate  proceeding  in  which 
the  statute  authorizes  the  formation  of  is- 
sues either  party  is  under  above  section 
and  section  1716,  post,  entitled  to  a  jury 
trial  at  his  option.  The  formation  of  is- 
sues is  authorized  upon  a  proceeding  for 
partial  distribution. — Estate  of  Baird,  173 
Cal.   617,  160  Pac.   1078. 

111.  Same— Where  contest  before  pro- 
bate.— Right  to  Jury  trial  does  not  exist  in 
contest  after  probate  where  there  was  a 
contest  before  probate. — Estate  of  Dolbeer, 
153  Cal.  652,  658,  96  Pac.  266. 

112.  Where  trial  by  jury  was  had  upon 
contest  before  probate  the  discretion  of  the 
court  may  be  properly  exercised  in  denying 
jury  trial  in  contest  after  probate. — Estate 
of  Dolbeer,   153  Cal.  652,  658,  96  Pac.  266. 

118.  Mistake— Insufficient  ground  of  con- 
test, when. — A  mere  mistake  which  does  not 
in  effect  show  a  want  of  the  execution  "of 
a  will,  or  a  want  of  testamentary  intent 
on  the  part  of  the  testator  as  to  a  portion 
of  the  will,  is  not  a  ground  of  contest. — 
Estate  of  Carson,  184  Cal.  437,  17  A.  L.  R, 
239,  194  Pac.  15,  following  the  doctrine  :n 
Estate  of  Benton,  131  Cal.  472,  63  Pac.  775,' 
approving  In  re  Will  of  Donnelly,  68  Iowa 
126,  26  N.  W.   23. 

114.  Nature  of  proceeding— Burden  of 
proof. — This  presupposes  matters  set  up  as 
grounds  of  contest  as  to  which  burden  of 
proof  is  cast  upon  contestant,  but  it  does 
not  purport  to  be,  nor  is  it,  new  action  or 
proceeding. — Estate  of  Joseph,  118  Cal.  660, 
662,  50  Pac.  768. 

As  to  burden  of  proof  generally,  see  pars. 

72,  98,  this  note. 

|  115.  New  trial — Insufficiency  of  evidence 
I  —Power  of  court.— The  trial  court  has 
/  power   In    a   will    contest    to    set    aside    the 


exist  in   the  absence  of  statutory  authority      verdict  of  the   Jury   and  grant   a   new  trial 


therefor. — Estate    of   Dolbeer,    153    Cal.    652, 
658,  96  Pac.  266. 

106.  The  contestant  is  not  entitled  to  a  , 
Jury  irial  upon  the  question  of  his  interest.  I 
—  Estate  of  Land,  166  Cal.  538,  137  Pac.  246.  J 


on  the  ground  of  the  insufficiency  of  the 
evidence. — Estate  of  Bainbridge,  169  Cal. 
151,  146  Pac.  427. 

110.     Nonnult    may   be   granted    in    proper 
cases    under    the    provisions    of    above    sec- 


2328 


Ck.lL  Art.  11.]  PARTIES   TO   CONTEST— PUBLIC   ADMINISTRATOR. 


81S12 


t ion.— Estate  of  Chevallier,  159  Cal.  161,  113 
Pic  130. 

117.  Rules  of  nonsuit  in  civil  actions  held 
to  be  applicable. — In  re  Daly,  15  Cal.  App. 
225.  131,  114  Pac.  787. 

118.  Offer  to  prove  will— I*  arrested  by 
rmtest.— Estate  of  Gregory,  133  Cal.  131, 
US.  65  Pac.  315. 

lit.    Parties  —  Contestant     la     plaintiff. — 

I'nder  above  section  contestant  is  plaintiff, 
and  by  provision  of  section  1981,  post,  bur* 
den  of  proof  is  upon  him  to  present  to  court 
evidence  in  support  of  his  possession  and  to 
overcome  presumption  that  deceased  was 
fane  at  time  of  making*  will. — Estate  of 
Scott,  128  Cal.  57,  62,  60  Pac.  527. 


238.     N.  J.  Hughes  v.  Murtha,  82  N.  J.  Eq. 
(5  Stew.)   288. 


As  to   executor 

par.  79.  this  note. 


as    proper   party   to,   see 


120.  In  proceedings  provided  in  above 
section,  contestant  is  plaintiff  and  peti- 
tioner is  defendant.  The  position  of  parties 
is  different  from  that  of  parties  to  an  or- 
dinary civil  action. — Estate  of  Wooten,  56 
CaL  322,  324,  325. 

121.  As  to  all  matters  involved  in  issues 
raised  by  contest,  contestant  Is  plaintiff  and 
most  go  forward;  petitioner  is  defendant. 
—Estate  of  Dalrymple,  67  Cal.  444,  445,  7 
Pac.  906.  See  Estate  of  Collins,  My  rick's 
Rep.  73. 

1&  Same-— Extent  of  rale. — Assumption 
that  contestant  of  will  is  plaintiff  as  to 
every  separate  issue  made  by  contest  is  en- 
tirely unwarranted  by  statute,  or  if  war- 
ranted, is  entirely  inconsequential  (dis.  op. 
•f  Beatty.  C.  J.). — Estate  of  La  tour,  140  Cal. 
414,  429,  73  Pac.  1070,  74  Pac.  441. 

IS.  Power  of  the  legislature  as  to  reme- 
dial laws, — The  legislature  has  no  power 
to  devest  rights  and  title  which  have  be- 
come vested  in  the  heirs  at  law  of  a  de- 
ceased person  at  the  death  of  the  latter 
without  an  effective  will,  by  retroactive 
statutes;  but  where  there  is  a  will,  duly  ex- 
ecuted and  witnessed,  having  a  potential 
existence,  though  not  probated,  and,  unless 
re\oked.  becoming  effective  at  the  death 
of  the  testator,  this  rule  does  not  apply, 
particularly  where  the  change  of  law  re- 
lates to  the  admission  of  such  a  will  to 
probate,  or  other  purely  remedial  require- 
ment—Estate of  Patterson,  156  Cal.  638, 
142  Pac.  941. 

196.  Presnsaptloa  of  law— la  absence  of 
sH  proof  in  contest  is  in  favor  of  will. — 
Batata  of  McDevitt,   95  Cal.  17,   84,  30   Pac. 

111. 


Same— No  presumption  of  vndue  In* 

». — Relation  of  husband  and  wife  does 
not  raise  presumption  of  undue  influence; 
and  mere  fact  that  will  of  husband  is 
'banged  to  gratify  wishes  of  wife  does  not 
raise  presumption  of  undue  influence  on  her 
Part— Estate  of  Langford.  108  Cal.  608,  623. 
41  Pac.  701.  See  Mo.  Rankin  v.  Rankin,  61 
Mo    295.      Mich.   Latham   v.   Udell.   38   Mich. 


As  to  undue  Influence 

141-164,  this  note. 


generally,  see  pars. 


126.  Presumption  of  undue  Influence  is 
not  raised  by  proof  of  interest  and  oppor- 
tunity alone. — Estate  of  Langford,  108  Cal. 
608,  623,  41  Pac.  701. 

127.  Proof  of  undue  Influence  —  As  to 
what  constitutes. — In  order  to  set  aside  will 

'for  undue  influence  there  must  be  substan- 
tial proof  of  pressure  which  overpowered 
volition  of  testator  at  time  will  was  made.— 
Estate  of  Langford,  108  Cal.  608,  623,  41  Pac. 
701. 

As  to  undue  Influence  nnd  sufficiency  of 
evidence  thereof,  see  pars.  146-152,  this 
note. 


Same— Suspicious    circumstances    do 

not  amount  to  proof,  as  circumstances 
which  accord  with  theory  of  undue  influence 
must  be  inconsistent  with  hypothesis  that 
will  was  free  act  of  intelligent  mind. — Es- 
tate of  McDevitt,  95  Cal.  17,  34,  30  Pac.  101. 

12s>.  Provision  no  to  forfeiture  of  legacy 
by  one  who  contests  is  held  not  repugnant 
to,  but  one  favored  by  public  policy. — Es- 
tate of  Hite,   155  Cal.  439,  101  Pac.  443. 

See,  also,  pars.  51,  52,  this  note. 

130.  Where  a  will  provides  for  the  for- 
feiture of  a  legacy  to  a  legatee  contesting 
the  will  and  the  testator  subsequently  exe- 
cutes a  codicil  to  the  will  therein  expressly 
republishing  and  redeclaring  the  will,  a 
contest  of  the  codicil  is  a  contest  of  the 
will.— Estate  of  Hite,  155  Cal.  436,  446,  101 
Pac.  443. 

131.  Provision  in  will  that  legacy  to  any 
legatee  who  should  "contest"  the  will  should 
become  void  is  favored  by  public  policy. — 
Estate  of  Hite,  155  Cal.  486,  439,  101  Pac. 
443. 

132.  Public  administrator— Can  not  con- 
test will  notwithstanding  wish  of  heirs  and 
devisees.  By  doing  so  he  would  enlarge 
sphere  of  his  activities,  which  statute  does 
not  allow. — Estate  of  Hickman,  101  Cal.  609, 
612,  86  Pac.  118. 

As  to  contest  of  will  by  state,  see  par. 
57,  this  note. 

133.  A  public  administrator  has  no  inter- 
est in  an  estate  or  in  probate  of  will;  that 
is  matter  which  concerns  only  those  to 
whom  estate  would  otherwise  go.  The  ex- 
pression "person  interested"  means  interest 
in  estate  and  not  merely  in  fees  of  admin- 
istration thereof. — Estate  of  Sanborn,  98 
Cal.  103.  105,  32  Pac.  865. 

134.  Refusal  of  probate— Motion  for  new 
trial  —  Hearing  and  determination  —  Juris- 
diction.— In  a  case  in  which  an  application 
for  the  probate  of  a  will  has  been  denied 
and  an  appeal  taken  from  such  judgment 
does  not  operate  to  devest  the  trial  court  of 
the  power  to  entertain  and  determine  such 
motion  for  a  new  trial  in  the  matter  in 
which  the  judgment  was  given,  regardless 
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of  whether  or  not  a  separate  appeal  from 
the  order  Is  expressly  authorised. — Estate 
of  Waters,  181  Cal.  684,  185  Pac.  951. 

185.  R«s  judicata — Foreign  will. — Though 
the  code  does  not  say  that  an  estoppel  by 
Judgment  may  be  pleaded  as  a  ground  of 
contest  against  the  offer  of  probate  of  a 
foreign  will,  and  though  it  specifies  the 
general  grounds  of  contest,  nevertheless  the 
principles  of  res  judicata  and  estoppel  by 
judgment  are  applicable  In  such  a  contest, 
and  it  is  held  herein  that  the  injunctive 
Judgment  obtained  against  the  offering  of 
the  foreign  will  In  question  for  probate  is 
conclusive  upon  the  proponent  of  such  will. 
—Estate  of  Chase,  169  Cal.  625,  147  Pac.  461. 

186.  Rules  of  pleading  and  practice  In 
civil  eases— Are  applicable  to  proceedings 
In  probate  courts. — Issues  joined  in  such 
proceedings  are  to  be  tried  and  determined 
by  that  court  as  in  civil  cases,  and  upon 
trial  by  court  without  jury  parties  are  en- 
titled to  findings  unless  they  are  waived.— 
Estate  of  Burton,  68  Cal.  36,  37.  See  Haf- 
fenegger  v.   Bruce,   64  Cal.   416. 

1S7.  Service  Want  of,  not  bar  to  hear- 
ing.— Where  opposition  of  contestant  is  in 
proper  form  and  set  forth  many  alleged 
facts,  which,  if  true,  established  invalidity 
of  asserted  will,  court  should  hear  opposi- 
tion even  though  there  was  not  sufficient 
proof  of  service  on  all  persons  mentioned 
in  above  section. — Estate  of  Stewart,  100 
Cal.  246,  249,  34   Pac.  706. 

188.  Statute  of  limitation* — Inapplicabil- 
ity of. — In  an  action  under  the  provisions 
of  the  above  section  and  the  following  sec- 
tions to  and  including  section  1318,  post, 
the  provisions  of  section  343,  ante,  provid- 
ing a  four-year  period  of  limitation  in  ac- 
tions for  relief  not  otherwise  provided, 
and  of  section  363,  ante,  defining  the  word 
"action"  to  include  "special  proceedings  of 
a  civil  nature,"  the  period  of  limitation  pre- 
scribed has  no  application. — Estate  of 
Hume,  179  Cal.  338,  176  Pac.  681,  approving 
the  doctrine  in  Gwlnn  v.  Melvin,  9  Idaho 
202.  108  Am.  St.  Rep.  119,  2  Ann.  Cas.  770, 
72  Pac.  961;  Allen  v.  Froman,  96  Ky.  313,  28 
S.  W.  497,  113  S.  W.  490;  Thompson  v.  Penn, 
149  Ky.  168,  148  S.  W.  33. 

As  to  amendment  to  cure  defects  after 
utatiite  of  limitations  has  run,  see  par.  145, 
this  note;  also,  post,  9  1327,   note  par.  17. 

189.  Testamentary  capacity  —  Must  be 
found. — The  sole  question  in  controversy 
over  the  probate  of  a  will  may  be  whether 
the  signature  of  the  testator  was  forged, 
yet  nevertheless  before  admitting  the  will 
to  probate  upon  disproof  of  the  forgery  the 
court  must  be  satisfied  not  only  that  the 
will  was  duly  executed,  but  that  the  tes- 
tator at  the  time  of  its  execution  was  of 
sound  and  dlposing  mind  and  not  acting  un- 
der duress,  menace,  fraud  or  undue  Influ- 
ence.— Estate  of  Edwards,  154  Cal.  91.  96, 
97  Pac.  23. 

As  to  capacity  to  execute  will,  see  pars. 
11-37,  this  note. 


140.  Trust— Mistaken  remedy.— The  rem- 
edy of  heirs  who  seek  to  have  the  legatees 
under  the  will  declared  trustees  for  the 
heirs,  upon  the  ground  that  the  will  is  void 
as  imposing  a  secret  trust  nrohjbited  by 
statute,  is  not  by  a  contest  in  tne  probate 
court,  but  by  suit  In  equity  to.  enforce  the 
trust  for  the  heirs. — In  re  Sharp,  17  Cal. 
App.  636,  120  Pac.  1079. 

As  to  Invalid  trust  not  appearing;  on  face 
of  the  will,  see  par.  56,  this  note. 

141.  Undue  Influence— Subdivision  2. — Un- 
due influence  which  will  Invalidate  a  will 
must  overpower  the  mind  and  master  the 
volition  of  the  testator  at  the  moment  of 
the  testamentary  act. — Estate  of  Clark,  170 
Cal.  418,  149  Pac.  828. 

As  to  undue  Influence  over  testator  Im 
execution  of  will,  and  evidence  to  establish, 

see,  ante,  9  1299,  note  pars.  75-82. 

142.  Undue  Influence,  to  avoid  a  will, 
must  have  a  controlling  effect  upon  its  ex- 
ecution, and  a  continuous  domination  by  a 
wife  over  her  husband  in  domestic  and 
business  affairs  does  not  establish  such  an 
influence. — Estate  of  Stone,  172  Cal.  215,  165 
Pac.  992. 

148.  Same  — A  legal  conclusion  —  Facts 
must  be  pleaded. — Undue  influence  is  a  legal 
conclusion  to  be  deduced  from  facts,  and 
these  facts  should  be  pleaded,  the  allegation 
being  as  positive,  precise  and  particular  as 
the  nature  of  the  case  will  allow  stated  in 
ordinary  and  concise  language,  and  directed 
to  the  testamentary  act. — Estate  of  Yates, 
6  Cof.  Prob.  Dec.  50. 

144.  A  mere  averment  of  undue  influence 
as  a  conclusion  is  equivalent  to  the  absence 
from  the  petition  of  anything  looking  to  an 
issue  of  that  nature. — Estate  of  Yates,  6 
Cof.  Prob.  Dec.  50. 

145.  Same  Same— Same— Amendment  to 
cure    defects— Statute    of   limitations. — If    a 

petition  contains  an  insufficient  allegation 
of  undue  Influence,  an  amendment  directed 
to  curing  this  defect,  made  after  the  statute 
of  limitations  has  attached  would  be  the 
same  as  a  fresh  petition. — Estate  of  Yates, 
6  Cof.  Prob.  Dec.  60. 

As  to  statute  of  limitations,  see  par.  138, 
this  note. 

146.  Same— Evidence— Burden    of    proof, 

in  the  case  of  a  will  contest  on  the  ground 
of  undue  influence,  is  on  the  person  contest- 
ing.— Estate  of  Ellinghouse,  6  Cof.  Prob. 
Dec.  332. 

147.  In  an  action  to  revoke  the  probating 
of  a  will,  the  evidence  held  insufficient  to 
show  that  such  will  was  procured  by  undue 
influence,  or  that  the  testator  did  not  have 
sufficient  testamentary  capacity. — Estate  of 
Purcell,  164   Cal.  300,   128  Pac.   932,   934. 

149.  Same — Same  —  Preponderance     of. — 

To  show  such  undue  influence  upon  a  tes- 
tatrix as  must  Invalidate  the  will,  there 
must  be  a  preponderance  of  evidence  of 
such  influence  operating  upon  the  very  act 
of  making  the  will,  and  the  burden  of  proof 


2880 


Cfc.  D,  Art.  II.]      EVIDENCE— INSTRUCTION — CONFIDENTIAL    RELATION. 


§1812 


is  on  the   contestant. — Estate  of  O'Neill,  6 
Cof.  Prob.  Dec  880. 

149.  Undue  Influence,  such  as  Invalidates 
a  will,  is  something  more  than  mere  gen- 
eral influence  not  brought  to  bear  upon  the 
testamentary  act;  it  must  have  been  used 
directly  to  procure  the  will  and  have 
amounted  to  coercion,  destroying  the  free 
agency  of  the  testator. — Estate  of  Elllng- 
Bouse,  6  Cof.  Prob.  Dec.  S32. 

150.  Proof  that  a  parson's  influence  over 
a  decedent  was  great  would  not  be  proof 
that  it  was  unlawful  or  undue,  and  from 
the  existence  of  it  no  presumption  would 
arise  of  its  actual  unlawful  exercise,  even 
though  it  had  manifestly  operated  on  the 
decedent's  mind  in  making  a  testamentary 
disposition. — Estate  of  Elllnghouse,  6  Cof. 
Prob.  Dec  3S2. 


151.  Sannc  game— 8aie— A  motive  or  sua 
•opertsmlty  for  the  exercise  by  any  one 
of  undue  influence  upon  a  testator  shown, 
the  law  will  not  presume  from  this  that 
such  was  exercised,  and  the  showing  does 
not  shift  the  burden  of  proof. — Estate  of 
Elling  house,  6  Cof.  Prob.  Dec.  382. 

ISL  Same  —  Same  —  Presumption. — In  a 
contest  of  a  will  which  contained  a  state- 
ment thatt  the  testatrix  had  paid  to  each 
of  her  children  and  grandchildren  his  or 
her  full  share  of  the  property,  it  was  held 
that  this  statement  would  not  be  presumed 
to  be  true,  so  as  to  rebut  any  inference  of 
unfairness  or  undue  influence,  although 
this  statement  was  not  denied  In  the 
grounds  of  contest. — Estate  of  Olson,  19 
Cal.  App.  379,  126  Pac.  171. 

See  para.  124-126.  this  note. 

As  to    preswsnntlona    of    undue    Influence, 

see  note  21  Am.  St  Rep.  94. 

153.  Same  Fact  of  drunkenness  of  tes- 
tator—Irrelevant. — The  fact  of  drunkenness 
when  the  will  was  executed  is  relevant 
opon  the  Question  of  undue  influence. — Es- 
tate of  Mahoney,  6  Cof.  Prob.  Dec.  1. 

As  to  drukenneM  and  its  effect  on  com- 
petency to  smoke  a  will*  see  pars.  27-30,  this 

note. 


144.  Same— Instruction. — In  a  will  con- 
test on  the  ground  of  undue  influence  an 
instruction  was*  not  erroneous  to  the  effect 
that  two  former  wills  were  admitted  in 
evidence  for  the  purpose  of  showing  the 
state  of  mind  and  feeling  of  the  testator 
toward  the  beneficiary  therein  named,  and 
not  specifically  to  show  that  she  made  the 
will  while  of  unsound  mind  or  through  un- 
due influence  or  fraud. — Estate  of  Everts, 
1C2  CaL  449.   125  Pac.   1058. 

As  to  requested  instruction  covered  by 
prerfauu  charge,  see  par.  163,  this  note. 

155.  In  a  will  contest  on  the  ground  of 
fraud  and  undue  influence,  the  court  in- 
structed the  Jury  that  undue  influence  and 
unsoundness  of  mind  were  entirely  dis- 
tinct grounds  for  denying  probate  of  a  will; 
that  a  person  might  be  the  victim  of  undue 
influence  whether  at  the  time  sound  or  un- 


sound in  mind,  and  that  if  they  found  that 
the  testator  was  of  unsound  mind  at  the 
time  of  the  execution  of  the  will*  that  it 
was  entirely  immaterial  whether  or  not  the 
daughter  exercised  any  undue  influence 
over  the  testator  in  the  matter  of  the  exe- 
cution of  the  will,  because  unsoundness  of 
mind  Itself  would  incapacitate  a  person 
from  executing  a  will.  It  was  held  that 
this  instruction  was  not  objectionable  as 
authorizing  the  jury,  after  finding  that 
unsoundness  of  mind  existed,  that  they  need 
not  consider  the  evidence  relating  to  undue 
influence. — Estate  of  Everts,  163  Cal.  449, 
125  Pac.  1058. 

156.  Same— Same  —  Bearing  npon  effect 
of  evidence. — In  a  contest  of  a  will  on  the 
ground  of  fraud  and  undue  influence,  there 
was  no  error  in  refusing  requested  instruc- 
tion to  the  effect  that  two  former  wills 
were  admitted  for  the  purpose  of  tending 
to  raise  the  probability  of  undue  Influence, 
and  that  they  were  limited  to  that  effect. 
Such  instruction  would  bear  upon  the  effect 
of  evidence. — Estate  of  Everts,  163  Cal.  449, 
125  Pac.  1058. 


157.  Same— Mental  competency  under  un- 
due Influence— I«suea.— On  the  issues  of 
mental  competency  of  a  testator  and  undue 
influence  in  the  execution  of  his  will,  evi- 
dence of  the  pecuniary  circumstances  of  a 
legatee  and  of  her  husband  is  inadmissible. 
— Estate  of  Brown,  6  Cof.  Prob.  Dec.  26. 

158.  Same— Mere  existence  of  confiden- 
tial relations  between  the  testator  and  the 
principal  beneficiary  under  his  will,  who  is 
also  the  proponent,  does  not  raise  the  pre- 
sumption that  the  will  was  procured  by  the 
exercise  of  undue  influence  nor  impose  on 
the  proponent  the  burden  of  disproving  un- 
due influence,  fraud  or  coercion;  there  must 
be,  in  addition  to  that  fact,  evidence  of  his 
active  interference  in  procuring  the  execu- 
tion of  the  will  before  that  presumption 
arises. — Estate  of  Mahoney,  6  Cof.  Prob. 
Dec.  1. 

158.  Same— Presumption  of  undue  Influ- 
ence—-Does  not  arise*  when. — A  person  can 
not  be  called  upon  to  prove  that  a  transac- 
tion with  which  he  had  nothing  to  do,  was 
a  fair  one;  hence  no  presumption  of  undue 
influence  can  arise  as  to  such  person. — Es- 
tate of  Mahoney,  6  Cof.  Prob.  Dec.  1. 

As    to    presumption    of    undue    influence, 

see  pars.  125,  126,  this  note;  also  note  21 
Am.  St.  Rep.  94. 

160.  Same— Same— Not  Indulged,  when. — 

It  is  not  to  be  assumed  that  persons  locally 
far  separated  from  a  testatrix  exerted  a 
personal  undue  influence  over  her  or  that 
persons  about  her  exerted  such  an  influence 
over  her  in  the  interest  of  the  absent  per- 
sons.— Estate  of  Bainbridge,  6  Cof.  Prob. 
Dec.  308. 

161.  Same— Proof  of  pressure  overpower- 
ing will— Necessity  of. — A  will  is  not  to  be 
set  aside  on  the  ground  of  undue  influence 
unless   there   is   proof   of  a  pressure   which 


2831 


•  1318 


CONTEST— JURY — OBTAINING   AND   TRIAL. 


lPt.IH.Ttt.XI, 


overpowered  and  bore  down  the  volition  of 
the  testatrix  at  the  very  time  the  will  was 
made. — Estate  of  Balnbridge,  6  Cof.  Prob. 
Dec.  308. 

168.  Same— Question  for  jury. — In  a  con- 
test of  a  will  on  the  ground  of  fraud  and 
undue  influence,  where  two  former  wills 
were  allowed  In  evidence  for  the  purpose 
of  showing:  the  state  of  mind  and  feeling:  of 
the  testator  toward  the  beneficiary,  it  was 
for  the  jury  to  determine  what  feeling:  or 
state  of  mind  toward  those  beneficiaries 
were  Indicated  by  these  wills. — Estate  of 
Everts,  163  Cal.  449,  125  Pac.  1058. 

As  to  rlffkt  to  Jury  trial,  see  pars.  102-110, 
this  note. 


163.  Same— Requested  instruction  covered 
by  previous  caarares. — In  a  contest  of-a  will 
on  the  ground  of  undue  influence  and 
fraud,  the  court  refused  an  instruction  to 
the  effeat  that  the  amount  of  undue  influ- 
ence which  will  be  sufficient  to  invalidate  a 
will  must  of  course  vary  with  the  strength 
or  weakness  of  mind  and  will  of  the  tes- 
tator; and  the  influence  which  would  subdue 
or  control  a  mind  naturally  weak,  or  which 
had  become  impaired  by  age,  weakness  or 
other  cause,  might  have  no  effect  to  over- 
come a  mind  naturally  strong  and  unim- 
paired by  any  of  the  causes  stated.  It  was 
held  that  this  instruction  correctly  stated 
the  law,  but  there  was  no  error  in  refusing 
the  same,  as  the  jury  had  been  told  in  other 
charges  that  in  considering  the  issue  of 
undue  influence  they  should  take  into  con- 
sideration the  age  and  mental  and  physical 
condition  of  the  testator  -as  shown  by  the 
evidence;  that  an  influence  which  he  was 
too  weak  to  resist  arid  which  destroyed  his 
free  agency  and  which  prevented  the  free 
and  voluntary  action  of  his  judgment 
amounted  to  undue  influence;  and  that  un- 
due influence  was  the  control  of  another's 
will  over  that  of  the  testator,  whose  facul- 
ties have  become  so  impaired  as  to  submit 
to  their  control. — Estate  of  Everts,  163  Cal. 
449.  125  Pac.  1058. 


As  to  instruction,  see  pars.  154-156,  this 
note. 

164.     Same  — Wife's    Insistence    that    her 

husband  shall  snake  a  will  does  not  even 
remotely  suggest  that  she  unduly  domi- 
nated him  in  the  disposition  of  his  property 
which  he  made  by  such  will. — Estate  of 
Stone,  172  Cal.  215,  155  Pac.  992. 

166.  "Unnatural  will." — Consideration  of 
question  whether  or  not  will  is  "unnatural" 
— by  which  is  meant  different  from  what  it 
might  have  been  expected  to  have  been — is 
of  no  importance  except  in  case  where 
there  is  some  evidence  immediately  tending: 
to  show  mental  incapacity,  fraud,  or  undue 
Influence,  and  in  such  event,  it  might  serve 
to  help  out  a  weak  case. — Estate  of  Lang- 
ford,  108  Cal.  608,   624,  41  Pac.  701. 

As  to  cruel  and  unjust  will,  see  par.  25, 
this  note. 

As  to  Inequitable  and  unjust  will,  see  par. 
85,  this  note. 

As  to  Judicious  will  not  required,  see  par. 
100,  this  note. 

166.  Will  can  not  be  upset  because  in 
opinion  of  the  jury  or  the  court  it  is  un- 
natural.— Estate  of  Langford,  108  Cal.  608, 
624,  41  Pac.  701. 


167.  Same— Or  unreasonable  will. — Tes- 
tator may  make  an  unjust  will,  an  unrea- 
sonable will,  or  even  a  cruel  will. — Estate 
of  McDevitt,  95  Cal.  17,  33,  30  Pac.  101. 

168.  Same— Approval  of  Jury. — Provisions 
of  will  are  not  required  to  meet  with  ap- 
proval of  jurors.  As  law  now  stands,  right 
of  disposing  of  one's  property  by  will  can 
not  be  frittered  away  after  death  of  testa- 
tor according  to  tastes  and  notions  of 
others. — Estate  of  Langford,  108  Cal.  608, 
626,  41  Pac.  701. 

160.     Withdrawing    opposition — Effect    of. 

— Where  contestant,  after  filing  his  opposi- 
tion, immediately  withdraws  it  without  in- 
voking any  decision  of  court  thereon,  he 
can  not  be  said  to  contest  probate>— Estate 
of  Robinson,  106  Cal.  493,  495,  39  Pac.  862. 


§1313.  HOW  JURY  OBTAINED  AND  TRIAL  HAD.  When  a  jury  is 
demanded,  the  superior  court  must  impanel  a  jury  to  try  the  case,  in  the  man- 
ner provided  for  impaneling  trial  juries  in  courts  of  record,  and  the  trial  must 
be  conducted  in  accordance  with  the  provisions  of  part  two,  title  eight,  chapter 
four,  of  this  code.  A  trial  by  the  court  must  be  conducted  as  provided  in  part 
two,  title  eight,  chapter  five,  of  this  code. 

History:  Enacted  March  11,  1872,  founded  on  '§  20  Probate  Act; 
amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  78;  repeal  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  199,  held  unconstitutional,  see  history,  §  5  ante. 


See,  ante,  SS  1299,  1812  and  notes. 

As  to  change  of  venue,  see,  ante,  SS  397, 
398  and  notes;  also,  post,  88  1431-1433  and 
notes. 

As  to  trial  by  coart,  see,  ante,  88  631 
et  seq.  and  notes. 


Same — Conduct    of    trial,    etc. — See,    ante, 
88  600  et  seq.  and  notes. 

Aa  to   trial   juries— -In  general,  see,  ante, 
88  225-228,  246.  247  and  notes. 
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VERDICT  OF  JURY— JUUDGMENT . 
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{1314.  VERDICT  OF  THE  JURY.  JUDGMENT.  The  jury,  after  hearing 
the  case,  must  return  a  special  verdict  upon  the  issues  submitted  to  them  by 
the  court,  upon  which  the  judgment  of  the  court  must  be  rendered,  either 
admitting  the  will  to  probate  or  rejecting  it.  In  either  case,  the  proofs  of  the 
fubscribing  witnesses  must  be  reduced  to  writing.  If  the  will  is  admitted  to 
probate,  the  judgment,  will,  and  proofs  must  be  recorded. 

History:  Enacted  March  11.  1872,  founded  on  §§  20,  23  Probate  Act; 
amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  199,  held  unconstitutional,  see  history,  §  5  ante. 


VERDICT  OP  JUEY-^TUDGMENT. 
L  Appeal — Conflict  of  evidence. 

1  General    verdict  —  Where    special    issues 
framed— Judgment  not  supported. 

3.  Grounds  of  contest. 

4.  Intimate  acquaintance  —  Judging  opinion 

of. 

5.  Issues  determined  by  jury  —  Character  of. 

6.  Judgment  must  follow  verdict. 

7.  Hearing  as  to  other  matters. 

8.  Same — Presumptions  to  aid. 

9.  Probate  practice — Testimony  of  subscrib- 

ing witness — Filing  of,  directory. 

10.  Undue  influence — Mental  unsoundness. 

11.  Yerdiet — Character  of — Findings. of  jury. 

12.  Same — Probative  facts  only  found. 

See.  ante,  |§  1299,  1312  and  notes. 


L  Appeal — Conflict  of  evidence,— Verdict 
ef  jury  on  contested  will,  returned  after 
hearing  great  deal  of  conflicting*  evidence 
as  to  point  of  decedent's  mental  condition 
at  time  will  was  made,  will  not  be  dis- 
turbed.—Estate  of  Kile,  72  Cal.  181,  183,  18 
Pac  829. 

2.  General  verdict— Wliere  special  lssaes 
trairi  Judgment  not  supported* — In  con- 
itst  of  will  in  which  several  special  Issues 
were  framed  and  tried  before  Jury,  a  gen- 
eral verdict  Is  not  authorised  and  furnishes 
ao  support  for  Judgment. — Estate  of  Lan- 
gaa.  74  Cal.  353,  355,  16  Pac.  188. 

3.  Grounds  of  contest. — That  which  will 
vitiate  contract  will  vitiate  will. — Estate  of 
Benton,  181  Cal.  472,  477,  63  Pac.  776.  See 
Estate  of  Kohler,  79  Cal.  313,  21  Pac.  768. 

Bee  Kerr's  Cyc  Civil  Code.  2d  ed..  {  1672 
asd  note. 

4.  Istfmate  acquaintance— Judging  opln- 

tsn  of*— Jury  are  to  Judge  of  value  and 
weight  of  opinion  of  Intimate  acquaintance 
as  to  mental  soundness  of  deceased  in  con- 
nection with  facts  upon  which  opinion  was 
based,  and  if  they  deem  opinion  correct  and 
that  testator  was  not  mentally  sound,  next 
eaestion  for  them  is  whether  such  mental 
aaaonndness  affected  his  capacity  to  make 
*1IL-Eatate  of  Taylor,  92  CaL  664,  667,  28 
Pit  693. 
CCP.-173 


As  to  Intimate  acquaintance,  see,  ante, 
§  1312,  note  par.  98. 

5%     Issues  determined  by  Jury— Character 

of. — In  cases  of  contest  of  will,  issues  (ulti- 
mate facts  alleged  and  denied  by  pleadings) 
must  be  such  that  determination  of  fact 
will  leave  to  court  no  office  except  to  enter 
Judgment  admitting  will  to  probate,  or  re- 
jecting it. — Estate  of  Benton,  131  Cal.  472, 
476,  63  Pac.  775.  See  Estate  of  Sanderson, 
74  Cal.   199.  208,  15  Pac.  753. 

■ 

6.  Judgment  mnst  follow  verdict. — If  ul- 
timate fact  of  fraud  or  mental  incompe- 
tency or  undue  influence  be  found  by  Jury, 
then  court  is  bound  to  declare  that  certain 
particular  Judgment  follows  as  matter  of 
law. — Estate  of  Benton,  131  Cal.  472,  475,  63 
Pac.  775. 

7.  Hearing  as  to  other  matters. — If  ver- 
dict of  Jury  condemns  will  Judgment  re- 
jecting its  probate  necessarily  follows.  If 
verdict  supports  will  court  should  take  evi- 
dence upon  matters  not  involved  in  con- 
test, and  thereupon,  by  virtue  of  facts  de- 
clared by  verdict  conjointly  with  thoser 
found  by  court,  adjudge  that  document  be 
admitted  to  probate. — Estate  of  Benton,  131 
Cal.  472,  475,  63  Pac.  776. 

8.  Same  —  Presumptions  to  aid. — Trial 
court  may  not  indulge  in  inferences  of  fact 
in  order  to  support  Judgment  it  makes. 
Presumptions  of  law  may  be  indulged  in, 
but  court  can  not  indulge  in  Inferences  of 
fact  as  to  matters  bearing  upon  the  issues 
presented  to  the  Jury. — Estate  of  Benton, 
131  Cal.  472,  476,  63  Pac.  776. 

a>.  Probate  practice  Testimony  of  sub- 
scribing witness— Filing  of,  directory. — The 

provisions  of  the  above  section  requiring 
the  testimony  of  subscribing  witnesses  to 
be  filed  with  the  order  admitting  a  will  to 
probate,  is  directory  merely  and  a  failure 
to  comply  with  that  requirement  does  not 
warrant'  a  reversal  of  an  order  and  Judg- 
ment admitting  a  will  to  probate. — Estate 
of  Seller.  176  Cal.  771.  170  Pac.  1138. 

10.     Undue  Influence— Mental  unsoundness. 

— Court  can  not  say  that  issues  as  to  men- 
tal incapacity  and  fraudulent  representa- 
tions are  so  entirely  independent  that  Jury 
may  not  have  been  influenced  in  their  find- 
ings by  erroneous  evidence  in  regard  to 
want  of  testamentary  capacity  upon  part  of 
deceased  in  arriving  at  their  conclusion  in 
reference    to    fraudulent    representations. — 
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Estate  of  Taylor,  92  Cal.  $64,  576,  28  Pac. 
603. 

A*  to  compeateacy  to  make  ft  will,  see, 
ante,  $  1312,  note  pars.  11-37. 

As  to  undue  Influence,  see,  ante,  $1312, 
note  pars.  141-164. 

11.  Verdict— Character  of— Finding*  of 
Jury  upon  issues  submitted  to  them  is  same 
as  findings  of  fact  made  by  court  in  civil 
actions,  when  considered  as  to  their  suffi- 
ciency to  support  Judgment  rendered. — Es- 
tate  of   Benton,    131   Cal.   472.   475,    68    Pac. 


775.      See    Bull    v.    Bray,    89    Cal.    286,    13 
L.  R.  A.  576,  26  Pac.  873. 

A*  to  verdict,  generally,  see,  ante,  88  624- 
628  and  notes. 


12.     Same— Probative  facta  only   found. — 

In  contest  of  will,  if  issues  presented  to  jury 
involve  simply  probative  facts,  then  to  jus- 
tify court  in  rejecting  probate  of  will,  ul- 
timate fact  of  fraud,  undue  influence,  or 
mental  Incompetency  must  appear  conclu- 
sively from  probative  facts  found. — Estate 
of  Benton,  131  Cal.  472,  476,  63  Pac.  775. 


§1315.  WITNESSES,  WHO  AND  HOW  MANY  TO  BE  EXAMINED. 
PROOF  OF  HANDWRITING,  ADMITTED,  WHEN.  If  the  will  is  contested, 
all  the  subscribing  witnesses  who  are  present  in  the  county,  and  who  are  of 
sound  mind,  must  be  produced  and  examined ;  and  the  death,  absence,  or  insan- 
ity of  any  of  them  must  be  satisfactorily  shown  to  the  court.  If  none  of  the 
subscribing  witnesses  reside  in  the  county  at  the  time  appointed  for  proving 
the  will,  the  court  may  admit  the  testimony  of  other  witnesses  to  prove  the 
sanity  of  the  testator  and  the  execution  of  the  will ;  and,  as  evidence  of  the 
execution,  it  may  admit  proof  of  the  handwriting  of  the  testator  and  of  the 
subscribing  witnesses  or  any  of  them. 

History:  Enacted  March  11,  1872,  founded  on  §§  21,  22  Probate  Act; 
amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  201,  held  unconstitutional,  see  history,  §  5  ante. 


WITNESSES  TO  PROVE  WILL— PROOF 
OF  HANDWRITING. 

1.  Attesting  execution  of  will— Failure  of 
recollection  of  subscribing  witness. 

2  3.  Evidence  of  execution — As  to  what  suffi- 
cient. 

4.  Same — Cross-examination  as  to  execution. 

5.  Same — Testimony  of  subscribing  witness. 

6.  Same — Same — Presumption  as  to. 

7.  Holographic  will— Witnessed  will— Fail- 

uer  to  produce  subscribing  witness. 

See,   ante,   8§1299,  1312  and  notes. 

1.  Attesting  execution  of  will — Failure 
of    recollection     of    subscribing    witness* — 

Where  attesting  witness  has  no  recollection 
as  to  certain  matters  connected  with  mak- 
ing out  a  will,  case  is,  upon  principle,  in 
same  condition  as  when  he  is  dead,  insane, 
or  absent,  and  in  such  case  "proof  of  hand- 
writing of  testator  and  of  subscribing  wit- 
nesses, or  any  of  them,  may  be  admitted  as 
evidence  of  execution";  and  such  evidence 
is  sufficient  in  absence  of  any  counter  show- 
ing, to  prove  execution. — Estate  of  Tyler, 
121  Cal.  405,  409,  53  Pac.  928. 

2.  Evidence  of  execution— As  to  what 
sufficient. — Fact  that  Instrument  was  signed 
by  testatrix  and  attesting  witnesses  being 
proved  such  evidence  is  sufficient  in  ab- 
sence of  any  counter  showing  to  prove 
execution.— Estate  of  Tyler,  121  Cal.  406,  409, 
53  Pac.  928. 

3.  While  it  would  be  incumbent  on  the 
proponent,   if   there   were   no   contest,    in   a 
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case  such  as  the  one  at  bar,  to  establish  the 
authenticity  of  the  handwriting  of  the  de- 
cedent in  the  will,  which  Is  holographic,  and 
the  circumstances  of  the  execution  of  the 
document  to  the  extent  of  her  knowledge, 
yet  it  Is  true,  in  a  sense,  that  the  burden  of 
proof  rests  upon  the  contestant  and  he 
must  bear  his  own  burdens  as  to  the  issues 
set  up  by  him;  and  where  It  is  not  denied 
that  the  instrument  Is  in  the  handwriting  of 
decedent,  so  far  as  the  contest  is  concerned, 
it  is  incumbent  upon  him  to  prove  a  nega- 
tive, that  she  was  not  competent;  that  the 
will  was  not  the  voluntary  emanation  of 
her  own  mind,  or  that  she  was  not  free  from 
circumstance  of  constraint.  Any  one  of 
these  facts  established  justifies  the  contest, 
but  does  not  relieve  the  proponent  ulti- 
mately from  her  burden  of  establishing  all 
the  elements  necessary  to  entitle  her  to 
letters  testamentary. —  Estate  of  De  La- 
veaga,  6  Cof.  Prob.  Dec.  56. 

4.  Same— -Cross-examination  as  to  exe- 
cution.— In  a  contest  to  the  probate  of  a 
will  on  the  ground  of  mental  unsoundness 
the  court  has  the  right  to  require  the  pro- 
ponent to  make  preliminary  proof  of  the 
execution  of  the  will,  and  no  substantia* 
right  of  the  proponent  is  violated  in  per 
mltting  the  contestants  to  cross-examine 
the  witnesses  on  such  question. — Estate  ot 
Cullberg,  169  Cal.   365,    146   Pac.   888. 

5.  Same— Testimony  of  subscribing;  wit- 
ness.—  Testimony  of  witness  who  had 
solemnly  subscribed  to  will  as  attesting 
witness  and  afterwards  endeavored  to  over- 
throw it,  should  be  closely  scrutinized;  and 
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trial  court  Is  justified  in  sustaining:  will  and 
1b  disbelieving:  testimony  of  such  witness 
where  other  circumstances  and  testimony 
in  its  '.udgment  outweigh  testimony  of  such 
witness.— Estate  of  Tyler,  121  Cal.  405,  413, 
S3  Pac.  928. 


«.    Basse  —  Same  —  Presumption    as    to. — 

Where  record  did  not  show  that  both  sub- 
scribing- witnesses  were  called  on  trial  of 
issues  raised  on  petition  under  above  sec- 
tion, neither  did  it  appear  hut  that  witness 
not  called  was  out  of  county  or  of  unsound 
mind  or  dead,  and  court  admitted  will  to 
probate,  it  will  be  presumed  that  court  re- 
ceived proof  of  death,  insanity,  or  absence, 
or  that  calling:  of  such  witness  was  waived 
—transcript    stating:    that    it    contains    all 


testimony  offered. — Estate  of  McCarty,  58 
Cal.  835,  337. 

7.     Holographic    will  —  Witnessed    will — 
Failure  to  produce  subscribing*  witness. — In 

a  case  in  which  a  will,  executed  in  the  pres- 
ence of  two  subscribing:  witnesses  as  an 
attested  will,  is  also  duly  executed  as  » 
holographic  will,  and  is  tendered  for  pro- 
bate as  a  holographic  will,  the  provisions  of 
the  above  section,  requiring:  that  on  contest 
of  a  will  all  the  subscribing:  witnesses  who 
are  present  in  the  county,  and  who  are  of 
sound  mind,  must  be  produced  and  ex- 
amined, has  no  application,  and  it  is  no  ob- 
jection to  the  admission  of  such  a  will  as  a 
holographic  will  to  probate  that  one  of  the 
subscribing  witnesses  was  not  produced. — 
Estate  of  Jepson,  178  Cal.  257,  172  Pac.  1107. 


§1316.  TESTIMONY  REDUCED  TO  WRITING  FOB  FUTURE  EVI- 
DENCE. The  testimony  of  each  witness,  reduced  to  writing  and  signed  by 
him,  shall  be  good  evidence  in  any  subsequent  contests  concerning  the  validity 
of  the  will,  or  the  sufficiency  of  the  proof  thereof,  if  the  witness  be  dead,  or  bag 
permanently  removed  from  this  state. 

History:  Enacted  March  11,  1872,  founded  on  §  23  Probate  Act; 
amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  201,  held  unconstitutional,  see  history,  §  5  ante. 

h    C*a*rrnetlon  of  seetfosu — Under  above       and  filed  and  recorded  with  will  s,nd  certlfi- 
tection,  testimony  of  witnesses  Is  required       cate. — Estate  of  Warfield,  22  Cal.  51,  66. 
to  be  reduced  to  writing  and  signed  by  them 


§  1317.    IF  PROVED,  CERTIFICATE  TO  BE  ATTACHED.    If  the  court  is 

satisfied,  upon  the  proof  taken,  or  from  the  facts  found  by  the  jury,  that  the 

will  was  duly  executed,  and  that  the  testator  at  the  time  of  its  execution  was 

of  sound  and  disposing  mind,  and  not  acting  under  duress,  menace,  fraud,  or 

undue  influence,  a  certificate  of  the  proof  and  the  facts  found,  signed  by  the 

judge,  and  attested  by  the  seal  of  the  court,  must  be  attached  to  the  will. 

History:  Enacted  March  11,  1872,  founded  on  §  24  Probate  Act  as 
amended  1855  (Stats.  1855,  p.  132);  amendment  approved  April  16, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.)t  p.  78;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  201,  held  unconstitutional, 
see  history,  §  5  ante. 


IP  PROVED,  CERTIFICATE  TO  BE 
ATTACHED. 

1.  Expression  ''certificate  of  proof." 
1  Jurisdictional  facts. 
See.  ante,  95  1299,  1312  and  notes. 

1.    Expression      "certificate      of      proof," 

as  used  in  section  24  Probate  Act,  is  ambig- 
aous.  It  is  not  necessarily  certificate  that 
will  was  duly  proved,  but  might  be  con- 
sidered only  certificate  of  what  proofs  were 
taken;  but  as  it  is  not  to  be  made  unless 
court  Is  satisfied  that  will  is  entitled  to 
probate,  and  there  being  no  further  proceed- 


ings as  upon  probate  of  will,  it  might  prop- 
erly be  considered  as  showing  that  in 
judgment  of  court  testimony  did  not  prove 
due  execution  of  will. — Estate  of  Warfleld, 
22  Cal.  51,  69,  70. 

2.  Jurisdictional  facts. — It  is  not  contem- 
plated that  evidence  given  upon  trial  of 
contest  should  be  all  evidence  submitted; 
but  this  section  provides  that  courts  shall 
be  satisfied  from  proof  taken,  or  from  facts 
found  by  jury.  The  contest  need  not  cover 
all  jurisdictional  facts,  still  court  must  find 
upon  all  (cone.  op.  of  Temple,  J.). — Estate 
of  Doyle,  73  Cal.  564,  572,  15  Pac.  125. 


81318.    WILL  AND  PEOOF  TO  BE  FILED  AND  RECORDED.    The  will, 
and  a  certificate  of  the  proof  thereof,  must  be  filed  and  recorded  by  the  clerk, 
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and  the  same,  when  so  filed  and  recorded,  shall  constitute  part  of  the  record 

in  the  cause  or  proceeding.    All  testimony  shall  be  filed  by  the  clerk. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  25  Probate  Act; 
amendment  approved  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p. 
61;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  201,  held  unconstitutional,  see  history,  §  5  ante. 

1.     Probating  of  will  consists  is  taking  testimony  of  witnesses  to  its  due  execution 

Estate  of  Warfleld.  22  Cal.  51,  66. 


ARTICLE  III. 

PROBATE  OF  FOREIGN  WILLS. 


§  1324.    Hearing  proofs  of  probate  of  foreign 
will. 


1 1322.  Wills  proved  in  other  states  to  be  re- 
corded when  and  where. 

§  1323.  Proceedings  on  the  production  of  a 
foreign  will. 

§  1322.    WILLS  PROVED  IN  ANOTHER  STATE  OR  COUNTRY.    TO  BE 

RECORDED  WHERE.    All  wills  duly  proved  and  allowed  in  any  other  of  the 

United  States,  or  in  any  foreign  country  or  state,  may  be  allowed  and  recorded 

in  the  superior  court  of  any  county  in  which  the  testator  shall  have  left  any 

estate,  or  shall  have  been  a  resident,  at  the  time  of  his  death. 

History:  Enacted  March  11,  1872;  amendment  approved  April  16 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  78;  February  28,  mi' 
Stats,  and  Amdts.  1911,  p.  88. 


WILLS  PROVED  IN  FOREIGN  COUNTRY 

OR  STATE. 

1,  2.  Construction — Controlling  provisions. 

3.  Same — To  be  construed  with  other  sec- 

tions. 

4.  Jurisdictional  facts. 

5.  Persons   interested  —  Public   administra- 

tor. 

6.  Public  administrator  has  no  rights. 

7-  9.  Requisite  of  probate  in  place  of  domicile 
— Before  ancillary  administration. 

See,   ante,  S§  1299,   1312  and  notes. 

Foreign    wills— Conflict    of    ltw— Law    of 
domicile,  see,  ante,  8  1299,  note  pars.  28,  24. 

1.  Construction— Controlling:     provisions. 

— Above  section  and  sections  132S,  1324  deal 
specially  with  subject-matter  of  foreign 
wills  and  must  prevail  over  all  conflicting- 
provisions  as  to  all  matters  and  questions 
arising:  out  of  subject-matter. — Estate  of 
Bergin,  100  Cal.  376,  378,  34  Pac.  867. 

As  to  construction  of  section,  see,  ante, 
9  1299,  note  par.  13. 

2.  The  provision  that  an  administration 
may  be  had  In  any  county  in  which  the  tes- 
tator shall  have  left  any  estate,  means  any 
county  in  which  there  shall  be  estate  of  the 
testator  at  the  time  the  administration  is 
sought. — Estate  of  Daughaday,  168  Cal.  63, 
141  Pac.  929. 

S.     Same— To  be  construed  with  other  sec- 
tions.— Above  section  and  following  sections 


In  article  III  are  not  to  be  construed  inde- 
pendently of  other  provisions  of  code,  but  in 
connection  with  sections  1350,  1365,  post. 

4.  Jurisdictional  facts. — Finding  of  court 
that  foreign  will  has  been  duly  probated  in 
another  county  belongs  to  that  class  of 
jurisdictional  facts  which  court  must  find 
from  evidence,  and  If  so  found  from  insuf- 
ficient evidence  or  without  competent  evi- 
dence, action  of  court  in  this  respect  is  riot 
void,  but  merely  erroneous,  subject  only  to 
direct  attack  by  appeal. — Ooldtree  v.  McAl- 
ister,  86  Cal.  93,  101.  23  Pac.  207.  See  Irwin 
v.  Scriber,  18  Cal.  499,  500;  Rogers  v.  King, 
22  Cal.  71,  73;  Halleck  v.  Moss,  22  Cal.  276; 
State  v.  McGlynn,  20  Cal.  233,  81  Am.  Dec. 
118;  Lucas  v.  Todd,  28  Cal.  182;  Luco  v. 
Commercial  Bank,  70  Cal.  339,  11  Pac.  650. 

5.  Persons  Interested  —  Public  adminis- 
trator.— Above  section  and  two  following 
sections  In  this  article  apply  to  probate  of 
foreign  will  where  controversy  as  to  who 
shall  administer  Js  between  parties  inter- 
ested in  will,  as  distinguished  In  Estate  of 
Engle,  124  Cal.  292,  56  Pac.  1022;  and  Estate 
of  Bergin,  100  Cal.  376,  34  Pac.  867.  where 
contest  for  letters  was  between  one  inter- 
ested in  will  and  public  administrator  who 
had  no  interest. — Estate  of  Coan,  132  Cal 
401,   403,  64  Pac.  691. 

6.  Public  administrator  has  no   rlsThts. 

In  case  of  foreign  will  it  is  well  settled 
proposition  that  public  administrator  is  not 
entitled  to  letters  of  administration. — Es- 
tate of  Brundage,  141  Cal.  538,  541,  75  Pac 
175. 
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7.  Rennlalte  of  probate  la  place  of  domi- 
cile—Before      ancillary      administration. — 

Where  a  testator,  at  the  time  of  his  death, 
nj  a  resident  of  the  statte  of  California, 
his  will  must  be  proved  originally  as  a 
domestic  will  in  the  county  of  his  residence, 
and,  so  far  as  that  state  is  concerned,  it 
can  not  be  proved  elsewhere  and  brought 
into  that  state  for  the  purposes  of  second- 
ary or  ancillary  administration. — Estate  of 
Zolllkofer,  167  Cal.  196,  sub  nom.  In  re 
Zollikofer*s  Will,   138  Pac.   995. 

8.  A  document  offered  for  probate  in  the 
■tate  of  California  as  a  foreign  will,  under 
above  section  and  section  1324,  post,  must 
be  denied  probate  therein,  if  the  testator, 
at  the  time  of  his  death,  was  a  resident  of 


that  state,  and  there  was  no  evidence  given 
at  the  hearing*  to  show  the  execution  of  the 
will  other  than  the  decree  of  the  foreign 
court  admitting*  it  to  probate,  and  no  offer 
made  to  prove  the  execution  of  the  will  as 
an  original  document. — Estate  of  Zolllkofer, 
167  Cal.  196,  sub  nom.  In  re  Zollikofer's 
Will,  138  Pac.  995. 

9.  Such  foreign  probate  affords  no  legal 
proof  in  this  state  of  the  existence  of  the 
will  purporting  to  be  probated,  and  does 
not  show  an  interest  in  the  estate  of  the 
decedent,  on  the  part  of  a  person  whose 
only  claim  of  interest  was  based  upon  a 
legacy  under  such  purported  will. — Estate 
of  Zolllkofer,  167  Cal.  196,  sub  nom.  In  re 
Zollikofer's  Will,  138  Pac.  995. 


§  1323.    PROCEEDINGS  ON  THE  PRODUCTION  OF  A  FOREIGN  WILL 

When  a  copy  of  the  will,  and  the  order  or  decree  admitting  same  to  probate, 

duly  authenticated,  shall  be  produced  by  the  executor,  or  by  any  other  person 

interested  in  the  will,  with  a  petition  for  letters,  the  same  must  be  filed,  and 

the  clerk  of  the  court  must  appoint  a  time  for  the  hearing;  notice  whereof 

must  be  given  as  hereinbefore  provided  for  an  original  petition  for  the  probate 

of  a  will. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §  28 
Probate  Act  as  amended  1861  (Stats.  1861,  p.  630)  and  1864  (Stats. 
1863-4,  p.  367);  amendment  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  202,  held  unconstitutional,  see  his- 
tory, §  6  ante;  amendment  approved  March  16,  1907,  Stats,  and  Amdts. 
1907,  p.  314,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  491;  May  3,  1919, 
Stats,  and  Amdts.  1919,  p.  165.    in  effect  July  22,  1919. 


PROCEEDINGS  ON  PRODUCTION  OF 
FOREIGN  WILL. 

1.  Appeal  is  remedy  for  error. 

2.  Assignee  of  devisee. 
3.4.  Construction  of  section. 

5.  Letters  granted,  when. 

6.  Nonresident   executor  —  May  apply   for 

letters  testamentary. 

7.  Notiee  appointing  time  for  proof  of  for- 

eign will. 

3.  "Person  interested  in  the  will." 
9.  Practice. 

See,  ante,  f  S  1299,  1312,  1322  and  notes. 

1.  Appeal  la  remedy  for  error. — These 
proTlsions  only  regulate  procedure  by  which 
court  shall  ascertain  fact  of  valid  foreign 
probate  of  will.  It  court  Is  mistaken,  such 
mistake  may  be  corrected  by  appeal,  but 
does  not  render  judgment  void. — Goldtree 
▼.  McAllater,  86  Cal.  93,  102,  23  Pac.  207,  24 
Pac.  S01. 

2.  Assignee  of  deviaee  has  same  right  to 
Inters  of  administration  as  devisee  in  pref- 
erence to  public  administrator. — Estate  of 
Enffle,  124  Cal.  292,  293,  56  Pac  1022. 

3.  Conntraetlon  of  section* — Above  section 
contains  no  provision  as  to  priority  as  be- 
iwetn  two  or  more  applicants  each  of  whom 


is  Interested  in  the  will.  Section  1350a,  post, 
is,  however,  applicable  wherever  the  contro- 
versy as  to  who  shall  administer  is  between 
the  parties  interested  in  the  will,  and  is 
applicable  to  foreign  wills. — Estate  of  Meier, 
165  Cal.  456,  Ann.  Cas.  1914D,  121,  48  L.  R.  A, 
(N.  S.)   858,  132  Pac.  764. 

4.  Above,  and  the  preceding  and  following 
sections,  dealing  especially  with  the  sub- 
ject-matter of  foreign  wills  prevail  over 
all  conflicting  provisions  as  to  all  matters 
and  questions  arising  out  of  the  subject- 
matter.  The  executor  is  entitled  to  letters 
testamentary  if  he  applies  therefor,  and  on 
his  failure  they  must  be  granted  to  "any 
other  person  interested  in  the  will"  who 
applies,  provided  the  applicant  is  qualified 
as  administrator.  The  public  administrator 
is  not  a  party  interested  and  against  one 
interested  who  is  competent  to  serve  the 
latter  is  entitled  as  a  matter  of  right. — Es- 
tate of  Meier,  165  Cal.  466.  Ann.  Cas.  191 4D, 
121,  48  L,.  R.  A.   (N.  S.)   858,  132  Pac.  764. 

5.  Letters  granted,  when. — Where  an  au- 
thenticated copy  of  will  and  of  its  probate 
in  foreign  country  is  produced  by  executor 
or  other  person  interested  in  will  with  peti- 
tion for  letters  in  county  where  deceased 
left  some  personal  property,  after  proper 
notice  and  proofs,  letters  testamentary  or 
of  administration  will  be  issued  thereon. — ■ 
Estate  of  Bergin,  100  Cal.  376,  378,  34  Pac. 
867. 


2837 


t    * 


8  1324 


FOREIGX   WILL — HEARING  PROOF   OF  PROBATE   OF.        £Pt.  Ill,  Tit.  A 


6.  Nonresident  executor — May  apply  for 
letters  testamentary,  but  there  is  no  provi- 
sion giving  him  right  to  nominate  an  ad- 
ministrator with  will  annexed. — Estate  of 
Richardson,  120  Cal.  344,  346,  52  Pac.  832. 
See  Estate  of  Beech,  63  Cal.  458;  Estate  of 
Brown,  80  Cal.  381,  22  Pac.  233. 

7.  Notice  appointing  time  for  proof  of 
foreign  will,  published  in  newspaper  in  city 
and  county  of  San  Francisco,  in  pursuance 
of  order  of  court,  is  sufficient  under  this 
statute — said  notice  not  being  required  by 
law  to  be  made  in  "state  paper." — Estate  of 
Miller,  39  Cal.  550,  554. 


8.  "Person  interested  in  the  will.* — Under 
above  section,  pending  judgment  admitting 
to  probate  in  this  state  of  copy  of  will  ad- 
mitted to  probate  in  another  jurisdiction, 
citizen  and  resident  of  this  state  named 
therein  as  devisee  is  entitled  to  letters  of 
administration  as  "person  intere*.  «d  .In 
will."— Estate  of  Richardson,  120  Cal.  344, 
346,   52  Pac.   832. 

9.  Practice. — Above  and  section  1324,  post, 
only  regulate  proceedings  by  which  court 
8 hall  ascertain  fact  that  foreign  probate 
shall  appear  to  be  proved  by  duly  authenti- 
cated record  evidence. — Gold  tree  v.  McAlls- 
ter,  86  Cal.  98.  102,  23  Pac  2X>7,  24  Pac.  801. 


§  1324.    HEARING  PROOFS  OF  PROBATE  OF  FOREIGN  WILL.    If,  on 

the  hearing,  it  appears  upon  the  face  of  the  record  that  the  will  has  been 

proved,  allowed,  and  admitted  to  probate  in  any  other  of  the  United  States,  or 

in  any  foreign  country,  and  that  it  was  executed  according  to  the  law  of  the 

place  in  which  the  same  was  made,  or  in  which  the  testator  was  at  the  time 

domiciled,  or  in  conformity  with  the  laws  of  this  state,  it  must  be  admitted  to 

probate,  and  have  the  same  force  and  effect  as  a  will  first  admitted  to  probate 

in  this  state,  and  letters  testamentary  or  of  administration  issued  thereon. 

History:     Enacted  March  11,  1872,  founded  on  §29  Probate  Act  as 
amended  1861  (Stats.  1861,  p.  630)  and  1864,  Stats.  1863-4,  p.  368. 


HEARING  PROOF  OF  PROBATE  OF 
FOREIGN  WILL. 

1.  Appeal  is  remedy  for  error. 

2.  Same — Court's  action  in  admitting  to 

probate  will. 

3.  Same — Error  in  deciding. 

4.  Construction  of  section — As  meaning. 

5, 6.  Same— With  sections  1322,  1323,  ante, 
as  dealing  specially  with  subject- 
matter. 

7.  Same  — With    section    1323,    ante,    as 

merely  regulating  procedure. 

8.  Same— With  sections  1322,  1323,  ante, 

as  prevailing  over  all  conflicting  pro- 
visions. 

9.  Same— With  sections  1322,  1323,  ante, 

as  providing  a  mode  of  proving. 

10.  Same — Not  construed  independently  of. 

11.  Court  has  power  to  grant  letters. 

12.  Error  of  court  in  deciding. 

13.  Jurisdictional  facts. 

14.  Mode  of  proof  and  evidence. 

15.  Persons  entitled  to  letters. 

16.  Same — Citizen  and  resident  of  state. 

17.  Same — Foreign   executor,    nonresident. 

18.  Same  —  To  whom  probate   has  been 

granted. 

19.  Same — Not  entitled  to  letters. 

20.  No  right  to  nominate  administrator. 

21.  Nominee   of   executor   or   of   resident 

devisee. 

22.  Resident  heir  of  testator. 


23.  Proceedings  for  admission  of  will  to 
probate. 

24,  25.  Public  administrator. 

As  to  conclusiveness  of  probate  as  res 
Judicata,  see  note  21  L.  R.  A.  680-689. 

As  to  when  Judgment  In  probate  Is  not 
subject  to  collateral  attack,  see  note  21 
L.    R.   A.   681-689. 

1.  Appeal  Is  remedy  for  error. — If  court 
errs  in  adjudging  that  foreign  probate  ap- 
pears duly  authenticated,  where  in  fact 
such  authentication  is  not  complete,  error 
may  be  corrected  by  appeal,  and  does  not 
render  Judgment  void. — Goldtree  v.  McAlls- 
ter,  86  Cal.  93,  102,  2S  Pac.  207,  24  Pac.  801. 

2.  Same— Court's  action  In  admitting*  to 
probate  will  made  in  another  state  upon 
insufficient  or  incompetent  evidence,  is  sub- 
ject only  to  direct  attack  by  appeal,  and  not 
open  to  collateral  attack. — Goldtree  v.  Mc- 
Alister,  86  Cal.  93,  101,  23  Pac.  207,  24  Pac. 
801.  See  Castro  v.  Richardson,  18  Cal.  478, 
480;  Irwin  v.  Scriber,  18  Cal.  500;  State  v. 
McGlynn,  20  Cal.  233,  81  Am.  Dec.  118;  In  re 
Warfleld,  22  Cal.  51,  63;  Rogers  v.  King,  22 
Cal.  73;  Hal  leek  v.  Moss,  22  Cal.  266,  276; 
Lucas  v.  Todd,  28  Cal.  182;  Luco  v.  Commer- 
cial Bank  of  San  Diego,  70  Cal.  339,  11  Pac. 
650;  Calloway  v.  Cooley,  50  Kan.  743,  754,  32 
Pac.  372. 

3.  Same— Error  In  deciding:  that  docu- 
mentary evidence,  not  properly  authenti- 
cated, proving  foreign  will,  arising  from 
misconception  of  what  constituted  valid 
probate,  or  from  error  as  to  what  was  com- 
petent and  sufficient  evidence,  may  be  cor- 
rected by  appeal,  and  judgment  is  not  void 
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even  though  above  sections  of  code  provide 
ttat  foreign  probate  shall  appear  or  be 
proved  by  duly  authenticated  record  evi- 
dence.—Goldtree  v.  McAlister,  86  Cal.  93, 
192.  23  Pac.  207.  24  Pac.  801. 


4    Construction    of    section—- As    meaning 

that  letters  of  administration  must  be 
granted  to  "person  interested  in  the  will" 
who  applies  for  them  In  absence  of  petition 
by  executors. — Estate  of  Bergin,  100  Cal. 
5*.  178,  24  Pac.  867. 

6.  Same— With  sections  1322,  1823,  ante, 
m  sealing  specially  with  subject-matter  of 

foreign  wills. — Estate  of  Bergin,  100  Cal. 
371.  178,  34  Pac.  867. 

t  With  sections  1322,  1323,  ante,  as  giv- 
ing nonresident  executor  power  to  make 
application  for  letters  testamentary  to  be 
issued  to  himself. — Estate  of  Brundage,  141 
Cal.  538,  540.  75  Pac.  175. 

7.  Same  —  With  section  1323,  ante,  as 
•mlj  regulating  procedure  by  which  court 
it  to  ascertain  fact  that  foreign  probate 
las  been  duly  granted. — Goldtree  v.  McAlis- 
ter. 86  Cal.  93,  102.  23  Pac.  207,  24  Pac.  801. 

*  Same— With  section  1822,  1323,  ante, 
as  prevailing  over  nil  conflicting  provisions 

"aa  to  all  matters  and  questions  arising 
out  of  subject-matter  of  such  article." — Es- 
tate of  Bergin,  100  Cal.  376,  378,  34  Pac.  867. 

s.  Same—With  sections  1322,  1323,  ante, 
as  providing-  mode  of  proving  definite  class 
of  wills  in  this  state. — Goldtree  v.  McAlis- 
ter, 86  Cal.  98,  101,  23  Pac.  207,  24  Pac.  801. 

Is.    Same— Not     construed    Independently 

•f  other  provisions  of  code. — Estate  of  Coan, 
132  Cal.  401,  403.  64  Pac.  691. 

11.     Court  has  power  to  grant  letters  of 

administration  with  will  annexed  as  desig- 
nated, and  provide  for  grant  of  letters  in 
cases  of  intestacy,  in  cases  of  foreign  wills, 
where  executor  Is  Incompetent  or  fails  to 
apply.— Estate  of  Coan,  132  Cal.  401,  403,  64 
Pac  691. 

IX  Error  of  court  In  deciding  documen- 
tary evidence  not  properly  authenticated, 
proving  foreign  probate  of  will.  Is  not  dif- 
ferent in  character  or  principle  from  error 
deciding  that  certain  evidence  proved  that 
deceased  had  her  last  place  of  abode  in  cer- 
tain country. — Goldtree  v.  McAlister,  86  Cal. 
*2,  102,  23  Pac.  207,  24  Pac.  801.  See  Irwin 
v.  Scriber.  18  Cal.  500. 

13.  Jurisdictional  facts. — Fact  that  will 
las  been  duly  proved  and  allowed  in  for- 
eign country  or  state  is  jurisdictional  fact 
belonging  to  that  class  of  jurisdictional 
facts  which  court  must  find  on  evidence, 
and  if  it  is  found  upon  insufficient  evidence 
♦»r  without  competent  evidence  court's  ac- 
tion is  not  void,  but  merely  erroneous. — 
Goldtree  v.  McAlister,  86  Cal.  93.  101,  23  Pac. 
!•:.  24  Pac.   801. 

14.  Xodc  of  proof  and  evidence  required 
i-  proceedings  in  probate  of  foreign  wills 
differs  from  mode  and  evidence  required  in 


other  cases,  section  providing  that  upon 
proof  and  conditions  therein  mentioned,  such 
wills  must  be  admitted  to  probate  and  have 
same  force  and  effect  as  will  first  admitted 
to  probate  in  this  state. — Goldtree  v.  Mc- 
Alister, 86  Cal.  93,  101,  23  Pac.  207,  24  Pac. 
801. 

15.  Persons  entitled  to  letters. — Letters 
testamentary  can  be  granted  only  to  an 
executor,  and  letters  of  administration  to 
person  who  is  interested  In  will,  and  ap- 
plied for  by  him  in  absence  of  petition  by 
executor. — Estate  of  Bergin,  100  Cal.  376, 
378,  34  Pac.  867. 

16.  Same— Cltisen   and   resident   of   state 

named  in  foreign  will  as  devisee  entitled  to 
letters  of  administration  as  "a  person  in- 
terested in  the  will." — Estate  of  Bergin,  100 
Cal.  376,  378,  34  Pac.  867.  See  Estate  of 
Richardson,  120  Cal.  344,  346,  62  Pac.  832. 

17.  Same— Foreign  executor,  nonresident 

of  state,  may  apply  for  issuance  of  letters 
testamentary  to  himself. — Estate  of  Brown, 
80  Cal.  381,  22  Pac.  233;  Estate  of  Richard- 
son, 120  Cal.  344,  346,  52  Pac.  832. 


18.  Same— To  whom  probate  has  been 
granted  in  another  state  is  entitled  to  have 
letters  testamentary  issued  to  him  as 
against  resident  heir. — Estate  of  Brundage, 
141  Cal.  538,  540,  75  Pac.  175.  See  Estate  of 
Brown,  80  Cal.  381,  22  Pac.  233;  Estate  of 
Richardson,  120  Cal.  344,  52  Pac.  832. 

19.  Same— Not  entitled  to  letters  of  ad- 
ministration under  provision  of  code. — Es- 
state  of  Brundage,  141  Cal.  538,  641,  75  Pac. 
175.  See  Estate  of  Beech,  63  Cal.  458;  Estate 
of  Bergin,  100  Cal.  376,  34  Pac.  867;  Estate  of 
Richardson,  120  Cal.  344,  52  Pac.  832;  Es- 
tate of  Engle,  124  Cal.  292,  66  Pac.  1022; 
Estate  of  Harrison,  135  Cal.  7,  66  Pac.  846. 

20.  No   right   to   nominate   administrator 

with  will  annexed. — Estate  of  Brundage,  141 
Cal.  538,  541,  75  Pac.  175. 

21.  Nominee  of  executor  or  of  resident 
devisee  is  not  entitled  to  administration  of 
foreign  will  in  this  state  as  he  is  not  person 
Interested  in  will. — Estate  of  Richardson, 
120  Cal.  344,  346,  52  Pac.  832.  See  Estate  of 
Beech,  63  Cal.  468. 

22.  Resident  heir  of  testator  entitled  to 
letters  testamentary  as  against  nonresident 
executor  who  fails  to  apply  for  same. — 
Estate  of  Brundage,  141  Cal.  638,  640,  75 
Pac.  175.  See  Estate  of  Richardson,  120 
Cal.  344,  52  Pac.  832;  Estate  of  Coan,  132 
Cal.  401,  64  Pac.  691. 

23.  Proceedings  for  admission  of  will  to 
probate,  and  for  issuance  of  letters  of  ad- 
ministration with  will  annexed  upon  estate 
of  decedent  heir,  distinct  in  their  nature 
and  procedure,  for  each  is  to  be  followed 
as  prescribed  by  code. — Estate  of  Richard- 
son, 120  Cal.  344,  345,  52  Pac.  832. 

24.  Public  administrator  may  be  ap- 
pointed to  take  charge  of  estates,  as  his 
appointment  is  not  limited  to  take  charge 
of    estates    of    such    persons    as    die    within 
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county,  but  extends  to  estates  within  his 
county  of  any  decedent  irrespective  of  place 
of  death. — Estate  of  Richardson,  120  Cal. 
344,  347,  52  Pac.  832.  See  In  re  Hickman, 
101  Cal.  609,  36  Pac.  118. 


25/  Whether  public  administrator  would 
under  any  circumstances  be  entitled  to  let- 
ters of  administration  in  case  of  foreign 
will  Is  an  open  question. — Estate  of  Berlin, 
100  Cal.  376,  378,  34  Pac.  867. 


ARTICLE  IV. 

CONTESTING  WILL  AFTEB  PROBATE. 


§  1327*  The  probate  may  be  contested  with- 
in one  year. 

$  1328.  Citation  to  be  issued  to  parties  inter- 
ested. 

§  1329.     The  hearing  had  on  proof  of  service. 

§  1330.  Petitions  to  revoke  probate  of  will 
tried  by  jury  or  court.  Judgment, 
what. 


§  1331. 


§  1332. 
§  1333. 


On  revocation  of  probate,  powers  of 

executor,  etc.,  cease,  but  not  liable 

for  acts  in  good  faith. 
Costs  and  expenses,  by  whom  paid. 
Probate,  when  conclusive.     One  year 

after   removal  of   disability  given 

to  infants  and  others. 


§1327.    THE  PROBATE  MAY  BE  CONTESTED  WITHIN  ONE  YEAR. 

When  a  will  has  been  admitted  to  probate,  any  person  interested  may,  at  any 

time  within  One  year  after  such  probate,  contest  the  same  or  the  validity  of  the 

will.    For  that  purpose  he  must  file  in  the  court  in  which  the  will  was  proved, 

a  petition  in  writing,  containing  his  allegations  against  the  validity  of  the  will 

or  against  the  sufficiency  of  the  proof,  and  praying  that  the  probate  may  be 

revoked. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  30  Probate  Act; 
amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  202,  held  unconstitutional,  see  history,  §  5  ante. 


CONTEST   OF  -WILL   AFTER   PROBATE. 

1.  Alias  citation,  etc. 

2.  Competency  of  witness. 

3.  Construction — Provisions   of  our  stat- 

ute are  but  embodiment  of  principles 
of  law  which  have  been  settled. 

4.  Distribution  not  prevented. 

5.  Same  —  Command  of  statute  peremp- 

tory. 

6-  8.  Duty  of  executor  to  defend  will. 

9.  Expiration  of  year  without  contest — 
Right  to  probate  subsequent  will. 

10, 11.  Failure   to   issue  citation  in   season — 
Effect  of. 

12.  False  statements  of  executor — Not  ex- 

cuse for  delay. 

13.  Jurisdiction — Vested  in  what  court. 

14.  Order  admitting  will  to  probate — Not 

set  aside  by  inauguration  of  contest. 

15.  Petition   for   revocation   of   probate — 

Person     interested  —  Sufficiency     of 
petition. 

16.  Same — Same — Right  to  raise  issue  of 

want  of  interest  by  answer. 

17.  Statute  of  limitation. 

18, 19.  Undue  influence  and  insanity — Appeal 
from  revocation. 

20.  Same — As   to   what   constitutes   undue 
influence. 


21.  Same — Admission   of   evidence  accom- 

panying certificate  of  probate  of  an 
earlier  will — Not  erroneous. 

22.  Same — Admission  of  testimony  as  to 

mental  condition  of  testator  at  later 
date — Not  prejudicial  error. 

23.  Same  —  Declarations    made    prior    to 

execution  of  will  by  persons  jointly 
charged — Admissible. 

24.  Same — Declarations  made  subsequently 

to  execution  of  will  by  persons 
jointly  charged — Admission  not  re- 
versible error. 

25-27.  Same — Evidence — Insufficient,  when. 

28.  Same  —  Same  —  Sufficiency     of  — Un- 

sound mind. 

29.  Same — Same — Same — Undue  influence. 

30.  Same — Findings  on  issue  of  undue  in- 

fluence— Sufficient,  when. 

31.  Same — Motion  for  nonsuit — Entire  evi- 

dence considered. 

32-  34.  'Same  —  Proof   of   circumstances   war- 
ranting  inference  of  conspiracy. 

35.  Same — Proof  of  mere  hallucinations. 

36.  Same  —  Statements  of   testator  —  Ad- 

missibility of. 

37.  Will  in  favor  of  husband. 

See,  ante,  §§  1299,  1312  and  notes. 

Aa  to  content  of  will  after  probate*  see, 
ante,  9  1312,   note.  pars.  40-56. 
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1.  Alia*  citation,  etc. — There  is  no  alias 
citation  like  an  alias  summons,  and  section 
4M.  ante,  providing:  for  an  alias  summons, 
does  not  apply  to  above  section. — San  Fran- 
cisco Protestant  Orphan  Asylum  v.  Superior 
Court,  116  Cal.  443,  451.  48  Pac.  379. 

2.  Competency  of  witness. — Witness  who 
amines  to  speak  from  personal  acquaint- 
ance, business  intercourse,  and  professional 
or  scientific  knowledge,  and  gives  his  opin- 
ion as  to  mental  capacity  of  deceased  at 
time  of  execution  of  will,  founded  upon  such 
acquaintance  Itself,  is  clearly  competent. — 
Wixom  v.  Goodcell,  90  Cal.  622,  626,  27  Pac. 
419. 

3.  Contraction— Provision*  of  onr  stat- 
ute are  bnt  embodiment  of  principles  of  law 
which  hare  been  settled  by  the  decisions  of 
courts  in  England  and  United  States  as 
being;  most  expedient  and  just.  Rights  of 
persons  claiming;  estates,  and  requirements 
of  society  that  title  to  property  should  be 
settled  as  soon  as  practicable,  are  both 
subserved  by  this  statute,  and  titles  made 
certain  and  withdrawn  from  arena  of  litiga- 
tion.—State  v.  McGlynn,  20  Cal.  234,  264, 
272,  81  Am.  Dec.  118. 

4.  Distribution  not  prevented.  —  Provi- 
sions of  above  section  will  not  prevent  dis- 
tribution of  estate  as  provided  for  in  section 
1145,  post,  even  though  one  of  heirs  be  in 
disability  mentioned  In  section  1533,  post. — 
Estate  of  Prltchett,   51   Cal.   568,   569. 

3.  Same  —  Command  of  statute  per- 
emptory and  without  qualification,  that 
upon  final  settlement  of  accounts  of  execu- 
tor or  administrator,  residue  of  estate  shall 
be  distributed.  Had  It  been  Intended  to 
postpone  beyond  time  when  will  may  be 
contested,  it  would  have  been  so  provided. 
— Estate  of  Prichett,  61  Cal.  568,  569. 

4k    Duty    of    executor    to    defend    will. — 

Where  citation  is  issued  and  served  on 
executor  in  contest  of  will,  it  is  not  only 
bit  right  but  his  duty,  under  his  trust,  to 
support  and  defend  will. — Estate  of  Whet- 
ton,  93  Cal.  203,  204,  32  Pac.  970. 

7.  When  a  will  is  admitted  to  probate, 
it  is  the  duty  of  the  executor  to  defend 
and  uphold  the  will  against  any  subsequent 
attack  for  its  revocation  made  upon  it; 
and  this  duty  primarily  rests  upon  the  ex- 
ecutor, not  upon  the  legatees  or  devisees. — 
Estate  of  Logan,  171  Cal.  357,  153  Pac.  388. 

8.  The  probate  court  Is  vested  with  ex- 
clusive jurisdiction  over  the  probate  of 
wills,  and  the  rule  is  absolute,  save  in  cases 
•here  there  has  been  a  breach  of  duty  aris- 
taff  from  a  fiduciary  relatton  on  the  part  of 
those  securing  the  probate  of  the  will,  that 
the  acts  alleged  to  constitute  extrinsic 
fraud  must  be  such  as  operate  to  prevent 
the  heir  from  appearing  in  the  probate 
court  and  there  contesting  the  will  and  ex- 
hibiting fully  his  case  against  its  being  ad- 
mitted to  probate;  otherwise  a  court  of 
«quity  is  without  jurisdiction  to  afford  re- 
lief.—Nicholson  v.  Leatham,  28  Cal.  App. 
S97,  133  Pac.  965. 


0.  Expiration  of  year  without  contest- 
Right  to  probate  subsequent  will. — The  pro- 
vision of  the  above  section  regarding  the 
contest  of  the  probate  of  a  will  within  one 
year  after  it  has  been  probated  and  the 
provision  of  section  1333,  post,  making  the 
probate  conclusive  unless  there  has  been 
a  contest  signed  within  one  year,  do  not 
prevent  the  offering,  more  than  a  year 
after  such  probate,  of  another  document  as 
a  genuine  and  subsequent  will,  such  offer 
not  being  a  contest  of  the  will  already  ad- 
mitted to  probate. — Estate  of  Moore,  180 
Cal.  670,  182  Pac.  285. 

As  to  statute  of  limitation,  see  par.  17, 
this  note. 

10.  Failure  to  Issue  citation  In  season- 
Effect  of. — While  section  1328,  post,  requires 
that  the  citation  shall  be  issued  within 
one  year,  in  a  case  of  a  contest  after  pro- 
bate, there  is  no  provision,  as  there  now 
is  in  the  case  of  a  summons,  prohibiting' 
further  prosecution  of  the  proceeding,  and 
requiring  a  dismissal,  for  failure  to  comply 
with  the  requirement. — Estate  of  Simmons, 
168  Cal.  390,  148  Pac.  697. 

As  to  failure  to  Issue  and  serve  citation* 

see,  ante,    §  1312,   note  pars.   9,   42-46. 

11.  The  trial  court  has  power,  under  sec- 
tion 473,  ante,  to  relieve  a  contestant,  whose 
petition  for  revocation  of  the  probate  of  a 
will,  duly  filed,  has  not  been  dismissed, 
from  the  failure  to  have  citation  issued 
and  served  within  the  year. — Estate  of  Sim- 
mons,  168   Cal.  390,   143   Pac.   697. 

12.  False  statements  of  executor  —  Not 
excuse  for  delay* — The  heir  being  duly  noti- 
fied, must  within  year  after  will  is  probated 
make  inquiry  as  to  validity  and  contents  of 
will,  and  fact  that  one  is  deceived  by  false 
statements  of  an  executor  is  no  excuse. — 
Langdon  v.  Blackburn,  109  Cal.  19,  28,  41 
Pac.  814. 

18.     Jurisdiction— Vested  In  wbat  court. — 

Jurisdiction  of  the  subject-matter  in  a  pro- 
ceeding to  contest  a  will  after  probate  Is 
vested  in  the  court  on  the  filing  of  the 
petition,  and  the  office  of  the  citation  is 
only  that  of  a  summons  in  a  civil  action, — 
namely,  to  give  jurisdiction  of  the  persons 
of  those  whose  rights  will  be  affected  by 
revocation  of  the  probate.  While  the  Issu- 
ance of  citation  within  the  year  is  requisite 
to  the  maintenance  of  the  contest,  and  a 
failure  to  have  it  thus  issued  will,  in  the 
absence  of  an  appearance  by  adverse  par- 
ties, justify  the  dismissal  of  the  contest, 
the  proceeding  is  none  the  less  commenced 
by  the  filing  of  the  petition,  and  the  court's 
jurisdiction  of  the  contest  attaches  upon 
such  filing. — Estate  of  Simmons,  168  Cal. 
390,  143  Pac.  697. 

14.  Order  admitting  will  to  probate— Not 
set    aside    by    Inauguration    of    contest    of 

will;  that  can  only  be  effected  by  success- 
ful contest. — Estate  of  McKenna,  143  Cal. 
580,  591,  77  Pac.  461.. 

15.  Petition  for  revocation  of  probate- 
Person  Interested— Sufllclency  of  petition. — 
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A  petition  for  the  revocation  of  the  pro- 
bate of  a  will  which  alleges  that  the  peti- 
tioners are  the  son  and  daughter  of  the 
deceased  and  that  they,  with  two  other 
persons  named,  constitute  and  are  the  sole 
heirs  at  law  of  said  deceased,  sufficiently 
shows  that  the  petitioners  are  persons  "in- 
terested" within  the  meaning:  of  the  above 
section. — Estate  of  Mauvais,  43  Cal.  App. 
779,  185  Pac.  987,  following:  the  doctrine  in 
Estate  of  Benton,  131  Cal.  472,  63  Pac.  775; 
Estate  of  Land,  166  Cal.  438,  137  Pac.  246; 
Estate  of  Zolllkofer,  167  Cal.  196,  138  Pac. 
995. 

10.  Same— Same— Right  to  raise  inane  of 
want  of  Interest  by  answer. — Where  for  any 
reason  not  apparent  upon  the  face  of  the 
petition  for  the  revocation  of  the  probate 
of  a  will  the  petitioners  are  not  persons 
"interested"  within  the  meaning:  of  the 
above  section,  notwithstanding:  their  status 
as  heirs  at  law  of  the  deceased,  it  is  proper 
to  challenge  the  right  of  the  petitioners  to 
wage  the  contest  by  answer  creating  an 
issue  as  to  the  necessary  interest  of  the 
petitioners. — Estate  of  Mauvais,  43  Cal.  App. 
779,  185  Pac.  987;  following  the  doctrine  in 
Estate  of  Edelman,  148  Cal.  233,  113  Am. 
St.  Rep.  231,  82  Pac.  962;  Estate  of  Wicker- 
sham,  153  Cal.  603,  96  Pac.  811. 

17.  Statute  of  limitation.  —  Notice  pre- 
vious to  proving  will  is  necessarily  short, 
and  must  even  be  inadequate  to  apprise  all 
parties  interested;  and  yet  it  would  seem 
that  when  once  admitted  to  proof,  probate 
is  perfectly  conclusive.  Although  one  year 
is  bar  to  further  litigation,  it  is  not  dispro- 
portionate to  our  limitation  of  real  actions 
as  compared  with  other  states. — State  v. 
McGlynn.   20  Cal.   284,   272. 

As  to  expiration  of  one  year  without  con- 
test, right  to   probate  subsequent   will,  see 

par.  9,  this  note. 

As  to  statute  of  limitations,  see,  ante, 
S  1312,  note  pars.   138,  145. 

18.  Undue  influence  and  Insanity  —  Ap- 
peal from  revocation. — On  this  appeal  from 
a  Judgment  revoking  the  probate  of  a  will 
on  the  ground  of  the  mental  incapacity  of 
the  testatrix,  it  is  held  that,  under  the 
evidence,  the  trial  court  should  not  have 
allowed  the  issue  of  unsoundness  of  mind 
to  go  to  the  Jury,  and  that  the  burden  of 
proving  unsoundness  of  mind,  which  rested 
upon  the  contestants,  had  not  been  sus- 
tained by  them. — Estate  of  MacCrellish,  167 
Cal.    711,   L.   R.  A.   1915A,   443,    141   Pac.    257. 

As  to  Insanity  and  effect  on  competency 
to  make  will,  see,  ante,  8  1312,  note  pars. 
31,  88. 

As  to  undue  influence  and  Its  effect  upon 
validity  of  will,  see,  ante,  §  1213,  note  pars. 
141-164. 

19.  In  a  will  contest  based  on  the 
grounds  of  both  undue  influence  and  insan- 
ity, a  judgment  in  favor  of  the  contestant 
will  not  be  reversed  on  appeal  for  error  in 
admitting  declarations  of  the  testator  on 
the    issue    of    undue    influence,    where    the 


evidence  is  sufficient  to  support  the  verdict 
as  to  mental  unsoundness. — Estate  of  Jones, 
166  Cal.  108,  136  Pac.  288. 

20.  Same— Ai  to  what  constitutes  undue 
Influence. — Undue  influence  consists  in  the 
exercise  of  acts  or  conduct  by  which  the 
mind  of  a  testator  is  subjected  to  the  will 
of  the  person  operating  upon  it;  some  means 
taken  or  employed  which  have  the  effect  of 
overcoming  the  free  agency  of  the  testator, 
and  constraining  him  to  make  a  disposition 
of  his  property  contrary  to  and  different 
from  what  he  would  have  done  had  he  been 
permitted  to  follow  his  own  inclination  or 
judgment. — Estate  of  Hodgdon,  23  Cal.  App. 
415,  138  Pac.  111. 

21.  Same— Admission  of  evidence  accom- 
panying certificate  of  probate  of  an  earlier 
will— Not  erroneous. — The  admission  in  evi- 
dence of  the  certificate  of  proof  accompany- 
ing the  admission  to  probate  of  an  earlier 
will  is  not  erroneous,  where  the  jury  is  in- 
structed that  the  declaration  In  such  certifi- 
cate Is  not  binding  In  the  contest  on  trial. 
— Estate  of  Strachan,  166  Cal.  162,  135  Pac. 
296. 

22.  Same— Admission  of  testimony  as  to 
mental  condition  of  testator  at  later  date- 
Not  prejudicial  error.  —  The  admission  of 
testimony  of  the  contestant  of  a  will  that 
the  testatrix  was  in  an  lnflrm  mental  state 
at  the  time  immediately  following  a  judi- 
cial declaration  of  her  incompetency  is  not 
prejudicially  erroneous.  —  Estate  of  Stra- 
chan, 166  Cal.  162,  135  Pac.  296. 

23.  Same  —  Declarations  made  prior  to 
execution  of  will  by  persons  Jointly  chanted 
-—Admissible. — Declarations  made  prior  to 
the  execution  of  the  will  by  the  person 
jointly  charged  with  the  beneficiary  in  exer- 
cising undue  influence  concerning  her  deal- 
ings with  the  deceased,  are  admissible. — 
Estate  of  Strachan,  166  Cal.  162,  135  Pac. 
296. 

24.  Same  —  Declarations  made  subse- 
quently to  execution  of  will  by  persona 
jointly  charged—- Admission  not  reversible 
error. — Declarations  made  by  such  person 
after  the  date  of  the  will  are  not  of  suf- 
ficient importance  to  make  their  introduc- 
tion in  evidence  reversible  error. — Estate  of 
Strachan,   166  Cal.   162,   135  Pac.   296. 

25.  Same— Evidence  —  Insufficient,    when. 

— In  this  proceeding  for  the  revocation  of 
the  probate  of  a  will  on  the  ground  of 
undue  influence,  the  evidence  presented  by 
the  contestant  falls  far  short  of  measuring 
up  to  the  degree  of  proof  required  to  estab- 
lish undue  influence,  or  requisite  to  have 
warranted  the  lower  court  in  submitting 
the  issue  to  a  jury;  and  for  these  reasons 
the  motion  of  the  respondent  for  a  nonsuit 
was  properly  granted. — Estate  of  Hodgdon. 
23  Cal.  App.  416,  138  Pac.  111. 

26.  Courts  have  neither  the  right  nor  the 
power  to  overthrow  a  will  on  the  ground 
of  undue  influence,  in  the  absence  of  direct 
and  substantial  proof  bringing  the  case 
within   those   well-established   rules   of  law 
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which  define  undue  Influence,  and  prescribe 
the  extent  to  which  the  evidence  in  any 
preo  case  must  go  in  order  to  measure  up 
to  the  requirements  of  such  definition. — 
Estate  of  Hodgdon,  23  Cai.  App.  415,  138 
Pic  111. 

27.  Courts  must  refuse  to  set  aside  a 
will  upon  the  ground  of  undue  influence, 
unless  there  is  proof  of  a  pressure  which 
orerpowered  the  mind  and  bore  down  the 
volition  of  the  testator  at  the  very  time  the 
▼ill  was  made. — Estate  of  Hodgdon,  23  Cal. 
App.  415,  138  Pac.  111. 


28.  Saiste— Sane- "Sufficiency  of— Unbound 
■lad* — In  this  case  of  a  will  contest  the 
evidence  is  sufficient  to  Justify  a  finding 
by  the  jury  that  the  testatrix  was  of  an 
unsound  mind  at  the  time  of  the  execution 
of  the  will. — Estate  of  Strachan,  166  Cal. 
15!.  135  Pac.  296. 


Saare  — -  Same  —  Same  —  Undue  1b- 
i. — In  this  case  of  a  will  contest  the 
evidence  is  found  •  sufficient  to  support  a 
finding  of  undue  influence  exerted  by  the 
sole  beneficiary  under  the  will  and  her 
mother. — Estate   of   Strachan,   166   Cal.    162, 

n»  pac,  296. 

M.  Sasae  —  Findings  on  Issue  of  undue 
iaiaeace  Safficicnt,  when. — In  the  proceed- 
ing io  revoke  the  probate  of  a  will,  the 
findings  on  the  issue  of  undue  Influence 
cover  all  the  material  facts  and  are  suffi- 
cient to  support  the  Judgment  sustaining 
the  probate. — Estate  of  Daly,  166  Cal.  225. 
135  Pac.  953. 


31.  Same  —  Motion  for  nonsuit  —  Entire 
evMeace  canaidcred.  —  In  considering  the 
evidence  before  the  court  on  motion  for 
nonsuit  in  proceedings  for  the  revocation 
<*f  the  probate  of  a  will,  the  entire  evi- 
dence presented  is  to  be  viewed  from  a 
point  most  favorable  to  the  contestant,  dis- 
regard is  to  be  had  of  contradictory  evi- 
dence, all  facts  supporting  the  case  of  tin 
contestant  must  be  taken  as  true,  and  all 
presumptions  from  the  evidence  and  all  rea- 
sonable inferences  susceptible  of  being 
drawn  therefrom  must  be  considered  as 
facts  proved  in  his  favor. — Estate  of  Hodg- 
don,  23  Gal.  App.  416,  138  Pac.   111. 


32.  Same— Proof  of  circumstances  war- 
ranting; inference  of  conspiracy. — In  this 
contest  of  a  will  after  probate  it  is  held 
that  while  there  was  no  direct  evidence  of 
undue  influence,  there  was  proof  of  circum- 
stances from  which  the  jury  might  with 
reason  have  Inferred  that  the  beneficiary 
of  the  will  and   certain  other  persons  con- 


spired to  procure  the  execution  of  the  will, 
and  that,  taking  advantage  of  the  weak 
condition  of  the  testator  in  his  last  sick- 
ness, they  prevailed  upon  him  to  make  his 
will  contrary  to  his  real  intentions. — Estate 
of  Jones,  166  Cal.  108,  135  Pac.  288. 

33.  It  is  also  held  that  while  there  was 
no  direct  evidence  contrary  to  the  testi- 
mony of  the  persons  present  at  the  time 
of  the  execution  of  the  will  that  the  testa- 
tor was  then  of  sound  and  disposing  mind, 
there  was,  however,  substantial  evidence 
on  which  to  found  two  distinct  theories, 
upon  either  of  which  the  Jury  might  have 
reached  the  conclusion  that  unsoundness  of 
mind  existed  at  the  time  of.  the  execution 
of  the  will,  namely,  evidence  tending  to 
show  gradual  increasing  dementia  ever 
present  though  not  always  manifest,  and 
evidence  tending  to  show  insanity  which 
manifested  itself  by  recent  attacks  with 
fairly  lucid  intervals  between. — Estate  of 
Jones,  166  Cal.  108,  135  Pac.  288. 

34.  In  such.a  will  contest  by  an  illegiti- 
mate son,  a  statement  of  the  testator,  made 
two  days  before  his  death  and  twenty-six 
days  after  the  execution  of  his  will,  that  he 
"was  talked  into  making  the  will  and  cut- 
ting my  boy  off  without  a  cent,"  is  inad- 
missible by  the  contestant  on  the  issue  of 
undue  influence,  being  no  part  of  res  gestae 
of  the  execution  of  the  will. — Estate  of 
Jones,  166  Cal.  108,   135  Pac.   288. 

35.  Same— Proof   of    mere    hallucinations 

by  a  testatrix,  having  no  relation  to  the 
objects  of  her  bounty,  which  do  not  indicate 
an  impairment  of  the  normal  testamentary 
capacity,  is  not  sufficient  to  overthrow  a 
solemnly  executed  will — Estate  of  MacCrel- 
lish,  167  Cal.  711,  L.  R.  A.  1915A,  443,  141 
Pac.  257. 


36.  Same— Statements  of  testator  —  Ad- 
missibility of. — Statements  made  by  the  tes- 
tator at  the  same  time  that  he  wanted  to 
give  the  contestant  his  property,  and  that 
the  latter  was  his  child,  are  admissible  on 
the  issues  of  insanity  and  adoption. — Estate 
of  Jones,  166  Cal.  108,  136  Pac.  288. 

37.  Will  in  favor  of  husband. — Where  a 
wife  makes  a  will  in  favor  of  her  husband, 
no  legal  suspicion  of  undue  influence  arises 
from  their  confidential  relations  so  as  to 
impose  on  him  the  burden  of  proving  that 
he  has  not  unduly,  influenced  her  in  making 
the  will;  but  such  relation  and  the  oppor- 
tunity afforded  thereby  may  be  taken  into 
consideration  with  other  evidence  to  prove 
undue  Influence  on  his  part.  —  Estate  of 
Hodgdon,  23  Cal.  App.   416,  138  Pac.   111. 


§1328.  CITATION  TO  BE  ISSUED  TO  PARTIES  INTERESTED..  Upon 
filing  the  petition,  and  within  one  year  after  such  probate,  a  citation  must  be 
issued  to  the  executor  of  the  will,  or  to  the  administrator  with  the  will  annexed, 
and  to  all  the  legatees  and  devisees  mentioned  in  the  will,  and  heirs  residing  in 
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PARTIES  INTERESTED—HEARING,  SERVICE. 
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the  state,  so  far  as  known  to  the  petitioner  or  to  their  guardians,  if  any  of 

them  are  minors,  or  to  their  personal  representatives,  if  any  of  them  are  dead, 

requiring  them  to  appear  before  the  court  on  some  day  therein  specified,  to 

show  cause  why  the  probate  of  the  will  should  not  be  revoked. 

History:  Enacted  March  11,  1872,  re-enactment  of  {  31  Probate  Act; 
amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  358; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  202,  held  unconstitutional,  see  history,  §  6  ante;  amendment  ap- 
proved March  16,  1907,  Stats,  and  Amdts.  1907,  p.  314,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  492. 


CITATION  TO  PARTIES  INTERESTED. 

1-  4.  As  to  issuance  of  citation. 

5.  Clerk's  duty  ministerial. 

6.  Filing  petition. 

7,  8.  Time  for  issuance  of  citation. 
See,  ante,  SS  1299,  1312  and  notes. 

1.  As  to  Issuance  of  citation. — The  juris- 
diction of  the  court  to  entertain  a  proceed- 
ing: for  the  revocation  of  the»  probate  of  a 
will  does  not  depend  upon  the  issuance  and 
service  of  a  citation  within  a  year  after 
probate,  but  Jurisdiction  attaches  on  the 
filing:  of  the  petition  inaugurating-  the  con- 
test, and  the  office  of  the  citation  is  only 
that  of  a  summons — to  grive  the  court  Juris- 
diction of  the  parties  who  would  be  affected 
by  its  revocation. — Estate  of  Logan,  171 
Cal.   357,  153  Pac.   388. 

As   to   time   for   Issuance  of  citation,   see 

pars.  7,  6,  this  note. 

2.  An  order  dismissing  a  petition  for  the 
revocation  of  the  probate  of  a  will  on  the 
ground  that  the  court  had  no  Jurisdiction  to 
proceed  with  the  hearing  of  the  petition  be- 
cause of  the  failure  to  issue  a  citation 
addressed  to  the  executrix  in  her  representa- 
tive capacity  within  one  year  after  the  pro- 
bate of  the  will,  as  is  required  by  above 
section,  is  erroneous,  where  a  citation  was 
Issued  within  the  year,  addressed  to  the 
executrix  in  her  individual  capacity  as  a 
legatee  under  the  will,  and  It  appeared  from 
the  recitals  therein  that  a  petition  had  been 
filed  to  have  the  will  declared  void  and  the 
letters  testamentary  issued  to  such  execu- 
trix set  aside  and  annulled. — Estate  of 
Logan,  171  Cal.  357,  153  Pac.  388. 

3.  While  it  is  essential  in  a  contest  of  a 
will  after  probate  that  a  citation  shall  issue 
to  the  executrix,  whether  it  has  been  so 
issued  to  her  in  such  capacity  is  not  to  be 
determined  by  an  inspection  solely  of  one 
part  of  the  citation  which  may  contain  the 
names  of  the  parties  to  it,  but  the  entire 
citation  should  be  looked  to,  and  If,  from  its 
whole  tenor,  it  appears  that  It  was  issued 


to  her  in  her  capacity  as  executrix,  it  is 
immaterial  that  she  may  not  be  expressly 
designated  as  such. — Estate  of  Logan,  171 
Cal.  357,  153  Pac.  888. 

4.  The  superior  court  has  power  to  ex- 
tend the  time  of  service  of  a  citation,  not- 
withstanding the  return  day  has  expired  at 
the  time  of  the  making  of  the  order,  for 
there  is  no  provision  of  the  law  which  de- 
clares that  a  failure  to  serve  within  the  re- 
turn day  should  preclude  the  court  from 
ordering  a  supplemental  or  alias  citation 
to  be  issued  or  to  extend  the  time  of  service 
of  one  originally  Issued  where  the  return 
day  thereof  has  elapsed. — Estate  of  Logan, 
171  Cal.  357,  153  Pac.  388. 

B.  Clerk's  duty  ministerial. — The  duty  of 
filing  petition  and  issuing  citations  upon 
it  when  filed  Is  upon  clerk  of  court,  and. 
being  purely  ministerial  acts,  they  must  be 
done  within  time  prescribed  by  law,  and  if 
not  done  by  proper  officer,  rights  of  parties 
which  had  attached  and  become  fixed  by 
reason  of  their  nonperformance  can  not  be 
disturbed. — Estate  of  Sbarboro,  63  Cal.  5,  8. 

6.  Filing  petition. — Presenting  an  un- 
filed petition  to  Judge  of  court  for  purpose 
of  obtaining  order  for  citation  upon  it,  is 
not  filing  it  in  court. — Estate  of  Sbarboro, 
63  Cal.  5,  8. 

7.  Time  for  Issuance  of  citation. — Above 
section  clearly  contemplates  that  such  cita- 
tions should  in  no  degree  be  used  as  an 
instrument  for  purpose  of  delaying  adminis- 
tration of  estates,  but  rather  that  it  should 
issue  forthwith  upon  filing  of  petition  for 
revocation. — Bacigalupo  v.  Superior  Court, 
108  Cal.  92,  94,  40  Pac.  1055. 

As  to  issuance  of  citation,  see  pars.  1-4, 
this  note. 

8.  It  would  be  absurd  to  say  that  person 
filing  petition  for  contest  may  have  citation 
issued  at  any  time  within  one  year  there- 
after. Hence  section  406,  ante,  does  not 
apply  to  contests. — San  Francisco  Protes- 
tant Orphan  Asylum  v.  Superior  Court,  116 
Cal.  443,  451,  48  Pac.  37$.  . 


§1329.  THE  HEARING  HAD  ON  PROOF  OF  SERVICE.  At  the  time 
appointed  for  showing  cause,  or  at  any  time  to  which  the  hearing  is  postponed, 
proof  having  been  made  of  service  of  the  citation  upon  all  of  the  persons  named 


Ck.  11.  Art- IV.] 


PETITION  TO  REVOKE  PROBATE  OF  WILL.. 


§1330 


therein,  the  court  must  proceed  to  try  the  issues  of  fact  joined  in  the  same 

manner  as  an  original  contest  of  a  will. 

History:  Enacted  March  11,  1872,  founded  on  §  32  Probate  Act; 
amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  202,  held  unconstitutional,  see  history,  §  5  ante;  amend- 
ment approved  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  314,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  492. 


HEARING  OP  CONTEST. 

1.  As  to  trial  of  issues — Burden  of  proof. 
2.3.  Evidence — Admissibility  and  weight. 
4-7.  Instructions — Bequests  to  instruct. 

%,  Special  issues. 

See.  ante,  f{  1299,  1312,  and  notes. 

1.  As  to  trial  of  laanea— Burden  of  proof. 

—The  burden  of  proof  is  upon  the  contest- 
ants who  seek  to  revoke  the  probate  of  a 
will  on  the  ground  of  unsoundness  of  mind. 
-Ejtaie  of  Clark,  170  Cal.  416,  149  Pac.  828. 

2.  Evidence — Admissibility  and  weight.— 

The  rules  of  evidence  and  the  weight  to  be 
accorded  to  the  evidence  are  the  same  in  a 
contested  will  case  as  in  any  other  civil 
case,  and  those  rules  apply  when  the  ques- 
tion goes  to  the  sufficiency  of  the  evidence 
to  justify  its  submission  to  the  Jury. — 
Estate  of  Caspar,  172  Cal.  147,  155  Pac.  631. 

3.  Evidence  of  the  existence  of  hostility 
between  a  witness  for  the  contestants  and 
one  of  the  principal  witnesses  for  the  pro- 
ponents is  admissible,  but  it  is  wholly  im- 
proper and  prejudicial  to  admit  evidence  of 
the  cause  of  the  hostility. — Estate  of  Mar- 
tin, 170  Cal.  657,  151  Pac.  138. 

4.  Iastrnetlona— Requests    to    Instruct. — 

Where  the  contestant  in  his  opening  state- 


ment to  the  jury  made  charges  of  undue 
Influence,  fraud  and  the  improper  execution 
of  the  will,  and  such  matters  are  embraced 
within  the  grounds  of  the  original  contest, 
though  abandoned  at  the  trial,  it  is  error  to 
refuse  to  instruct  the  jury  that  such 
grounds  of  contest  had  been  abandoned. — 
Estate  of  Martin,  170  Cal.  657,  151  Pac.  138. 

5.  A  requested  instruction,  unimpeach- 
able in  point  of  law,  touching  the  right  of 
every  person  of  legal  age  and  mental  ca- 
pacity to  dispose  of  property  by  will,  should 
be  given. — Estate,  of  Martin,  170  Cal.  657, 
151   Pac.   138. 

6.  A  requested  instruction  that  no  pre- 
sumption of  insanity  arises  merely  because 
a  testator  makes  no  provision  in  his  will 
for  his  children  should  be  given. — Estate  of 
Martin,  170  Cal.  657,  151  Pac.  138. 

7.  A  requested  instruction  that  the  heirs 
of  the  deceased  had  no  vested  rights  in  the 
property  of  their  ancestor  because  of  their 
relationship  should  be  given. — Estate  of 
Martin,  170  Cal.  657,  151  Pac.  138. 

8.  Special  Issues.  —  Where  verdict  of 
jury  does  not  dispose  of  all  issues  it  is  duty 
of  court  to  find  upon  issues  not  thus  dis- 
posed of. — Estate  of  McKenna,  138  Cal.  439. 
440,  71  Pac.  501.  See  Estate  of  Benton,  131 
Cal.  472,  475,  63  Pac.  775. 


§  1330.    PETITIONS  TO  REVOKE  PROBATE  OF  WILL  TRIED  BY  JURY 

OE  COURT.    JUDGMENT,  WHAT.    In  all  cases  of  petitions  to  revoke  the 

probate  of  a  will,  wherein  the  original  probate  was  granted  without  a  contest, 

on  written  demand  of  either  party,  filed  three  days  prior  to  the  hearing,  a  trial 

by  jury  must  be  had  as  in  cases  of  the  contest  of  an  original  petition  to  admit 

a  will  to  probate.    If,  upon  hearing  the  proofs  of  the  parties,  the  jury  shall 

find,  or,  if  no  jury  is  had,  the  court  shall  decide,  that  the  will  is  for  any  reason 

invalid,  or  that  it  is  not  sufficiently  proved  to  be  the  last  will  of  the  testator, 

the  probate  must  be  annulled  and  revoked. 

History:  Enacted  March  11,  1872,  founded  on  §  33  Probate  Act; 
amendment  by  Code  Commission,  Act  tylarch  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  202,  held  unconstitutional,  see  history,  §  6  ante. 


PETITION  FOB  REVOCATION  OF  WILL. 

L  Collateral  attack  —  Finding  as   to   resi- 
dence. 

1  Same — Want  of  jurisdiction. 

3.4.  Construction  of  section. 

5.  Issues  not  supported  by  evidence. 

6.  Judgment  should  follow  verdict. 
*.  Jury  trial. 

8.  Power  of  executor  ceases,  when. 
See,  ante,  f  |  1299,  1312  and  notes. 


1.  Collateral  attack— Finding:  as  to  resi- 
dence.— Determination  of  probate  court  as 
to  residence  of  deceased  at  time  of  his  death 
Is  final  in  all  collateral  proceedings. — Estate 
of  Dole,  148  Cal.  188,  81  Pac.  534.  See 
Irwin  v.  Scrlber,  18  Cal.  500;  Estate  of  Grif- 
fith, 84  Cal.  107,  23  Pac.  628,  24  Pac.  381; 
Estate  of  Eichhoff,  101  Cal.  600,  605,  36  Pac. 
11;  Estate  of  Latour,  140  Cal.  414,  421,  73 
Tac.  1070,  74  Pac.  441. 

2.  Same— Want  of  jurisdiction. — Statute 
does  not  provide  that  want  of  jurisdiction 
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is  one  of  grounds  upon  which  probate  may 
be  revoked.  It  can  be  attacked  only  In 
manner  provided  by  statute,  and  not  col- 
laterally.— Estate  of  Dole,  148  Cal.  188,  81 
Pac.   584. 

3.  Construction  of  section. — Above  section 
must  be  construed  as  giving  only  such  right 
to  a  trial  by  jury  as  is  given  by  section 
1312,  ante,  in  so  far  as  the  issues  to  be  de- 
termined by  the  jury  are  concerned,  and 
therefore  a  jury  can  not  determine  as  to 
the  question  of  the  interest  of  a  contestant. 
— Estate  of  Land,  166  Cal.  638,  137  Pac.  246. 

4.  The  language  of  above  section  is  in  ef- 
fect and  by  Implication  a  declaration  that, 
if  there  had  been  a  contest  upon  which  the 
original  probate  was  granted,  there  should 
be  no  right  to  a  jury  trial  upon  a  contest 
after  such  probate,  and  in  that  case  the 
right  did  not  exist. — Estate  of  Baird,  173 
Cal.  617,  160  Pac.  1078. 

• 

5.  Issue*    not    supported    by    evidence. — 

Same  rule  governs  with  regard  to  issues 
framed  by  pleadings  upon  which  no  evi- 
dence is  offered  as'  applies  In  actions  gen- 
erally, one  of  which  is  that  when  burden 
of  proof  Is  upon  party  to  sustain  allegation 
which  is  made  an  issue  in  the  case,  and  he 
fails  to  introduce  any  evidence  in  its  sup- 
port, presumption  is  against  him  as  to 
existence  of  facts  alleged  and  unproven, 
and  finding  of  court  should  be  in  accord- 
ance with  such  presumption. — Estate  of  Mc- 
Kenna,  143  Cal.  580,  592,  77  Pac.  461.  Se2 
Monterey  County  v.  Gushing,  83  Cal.  507, 
28  Pac.  700. 


6.  Judgment   should    follow    verdict. — On 

contest  for  revocation  of  probate  of  will, 
where  verdict  is  rendered  determining  its 
invalidity,  judgment  should  be  entered  en- 
tirely annulling  probate. — Estate  of  fVeud, 
73  Cal.  655,  557,  15  Pac.  135. 

7.  Jury  trial.  —  Proponent  in  contest  of 
will  is  as  much  entitled  to  jury  trial  on  all 
issues,  if  they  are  to  be  tried  at  all,  as 
contestants,  and  as  court  has  no  right  to 
submit  an  issue  to  jury  unless  there  Is  evi- 
dence introduced  in  support  of  it,  and  as 
proponent  in  such  contest  has  no  right  to 
submit  evidence  to  jury  In  support  of  denial 
by  him  of  allegation  upon  which  contest- 
ants have  offered  no  proof,  it  would  be 
depriving  proponent  of  this  right  to  have 
jury  pass  on  all  issues,  if  failure  of  con- 
testants to  support  allegation  made  by  them 
would  only  have  effect  of  withdrawing  that 
particular  issue  -from  jury  and  requiring 
court  to  hear  evidence  upon  it. — Estate  of 
McKenna,  143  Cal.  680,  692,  77  Pac.  461.  See 
Estate  of  Wooten,  56  Cal.  322;  Estate  of 
Nelson,   182  Cal.  182,  64  Pac.  294. 

As  to  Jury  trial  and  light  of,  see,  ante, 
S  1812,  note  pars.  103-110. 

8.  Power    of    executor    ceases,    when. — 

Where  will  is  admitted  to  probate  without 
contest,  any  person  interested  may  under 
above  section  initiate  contest  within  one 
year,  and  if  on  hearing  It  shall  appear  that 
will  is  invalid,  or  not  sufficiently  proved, 
probate  must  be  annulled  and  revoked,  and 
in  that  event  powers  of  executor  cease. — 
Clements  v.  McGinn,  4  Cal.  Unrep.  163,  33 
Pac.  920. 


§1331.  ON  REVOCATION  OF  PROBATE,  POWERS  OF  EXECUTOR, 
ETC.,  CEASE,  BUT  NOT  LIABLE  FOB  ACTS  IN  GOOD  FAITH.  Upon  the 
revocation  being  made,  the  powers  of  the  executor  or  administrator  with  the 
will  annexed,  must  cease ;  but  such  executor  or  administrator  shall  not  be  liable 
for  any  act  done  in  good  faith  previous  to  the  revocation. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  34  Probate  Act 

EFFECT  OF  REVOCATION. 

1, 2.  Appeal — Effect  of. 
3,  Judgment    annulling    probate    is    void, 


when. 

See,  ante,  88  1299,  1812  and  notes. 

1.  Appeal— Effect  of. — Code  does  not  pro- 
vide that  an  order  appealed  from  shall  cease 
to  exist  or  to  be  annulled,  but  that  It  can 
not  be  further  enforced  by  proceeding  upon 
it.  The  revocation  of  probate  and  end  of 
executor's  functions  become  complete  on 
instant  that  the  order  of  revocation  was 
entered. — Estate  of  Crozier,  65  Cal.  332, 
334,  4  Pac.  109. 


2.  Code  provides  for  appeal  from  order 
of  revocation,  and  therefore  statute  keeps 
alive  ad  interim  the  character  of  executor, 
for  purposes  of  appeal,  but  In  all  other  re- 
spects his  powers  and  functions  are  sus- 
pended.— Estate  of  Crozier,  65  Cal.  332,  334. 
4  Pac.  109. 

8.  Judgment  annalllnj;  probate  la  void, 
when. — Judgment  entered  in  pursuance  of 
stipulation  of  parties  to  contest,  whereby 
probate  is  annulled  merely  as  to  contestant 
and  to  extent  to  which  she  Is  Interested  in 
estate,  Is  void. — Estate  of  Freud.  73  Cal.  555, 
557,  15  Pac.  135. 


§  1332.  COSTS  AND  EXPENSES,  BY  WHOM  PAID.  The  fees  and  ex- 
penses must  be  paid  by  the  party  contesting  the  validity  or  probate  of  the  will, 
if  the  will  in  probate  is  confirmed.    If  the  probate  is  revoked,  the  costs  must  be 
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PROBATE — CONCLUSIVE  AFTER  ONE  YEAR. 


§1333 


paid  by  the  party  who  resisted  the  revocation,  or  out  of  the  property  of  the 

decedent,  as  the  court  directs. 

History:     Enacted  March  11,  1872,  substantial  re-enactment  of  S  35 
Probate  Act  as  amended  1861,  Stats.  1861,  p.  630. 


C08TS  AND  EXPENSES— BY  WHOM 

PAID. 

1.  Amendment  of  judgment. 

2.  Appeal  is  remedy  for  error. 

3.  Construction  of  section. 

4.  Costs — Discretion  of  court. 

5.  Same— Provisions  applicable. 

6.  Funds  of  estate  may  not  be  used  in  con- 

test. 

See.  ante.   5$  1299,  1312  and  notes. 

1«  Amendment  of  Judgment.  —  An  order 
amending:  Judgment  as  to  costs  will  be 
affirmed  on  appeal  where  transcript  shows 
no  error. — Estate  of  Crozier,  2  Cal.  Unrep. 
334.  4  Pac.  240. 

&  Appeal  la  remedy  for  error. — Error  of 
court,  in  deciding  foreign  probate,  duly 
authenticated,  may  be  corrected  by  appeal, 
bat  It  does  not  render  judgment  void. — 
Goidtree  v.  McAlister,  86  Cal.  93,  102,  23 
Pac.  207,  24  Pac.  801. 

3.  Cenatraetion  of  section. — Where  after 
probate  a  will  was  contested  the  matter  of 
costs  is  regulated  by  above  section.  Where 
an  executor  appeals  from  an  order  revok- 
ing the  probate  of  a  will  and  an  order 
denying  a  new  trial  of  the  contest,  the 
power  of  the  court  to  order  the  costs  of 
the  executor  resisting  revocation  to  be  paid 


out  of  the  estate  can  not  be  properly  exer- 
cised until  the  appeal  has  been  determined. 
— Estate  of  Jones,  166  Cal.  147,  135  Pac.  293. 

4.  Costs  —  Discretion  of  court.  —  Where 
the  court  exercised  its  discretion,  and  de- 
termined that  costs  should  not  be  paid  by 
estate,  and  found  that  will  was  obtained 
through  undue  influence  of  one  of  executors, 
it  can  not  be  said  that  its  discretion  was 
abused. — Estate  of  McKlnney,  112  Cal.  447, 
452,  44  Pac.  748. 

As  to  costs  and  expenses,  see,  ante,  9  1312, 
note  pars.  60-67. 

As  to  costs,  generally,  see,  ante,  89  1201 
et  seq.  and  notes. 

5.  Same  —  Provisions       applicable.  —  The 

provisions  of  above  section  regarding  fees 
and  expenses  do  not  apply  to  cases  of  con- 
test upon  probate  of  will. — Estate  of  Olm- 
stead,  120  Cal.  447,  452,  62  Pac.  804. 

6.  Funds  of  estate  not  to  be  used  In  con- 
test.— All  provisions  of  code  bearing  on 
subject  of  probate  contests  indicate  that 
good  faith  and  reasonable  cause  are  things 
to  be  inquired  into  by  court  in  exercise  of 
its  discretion,  and  until  probate  has  been 
permitted  or  denied,  court  has  no  power  to 
appropriate  funds  of  estate  to  aid  either 
proponent  or  contestant. — Henry  v.  Supe- 
rior Court,  98  Cal.  569,  578,  29  Pac.  230. 


§1333.  PROLATE,  WHEN  CONCLUSIVE.  ONE  TEAR  AFTER  BE- 
MOVAL  OF  DISABILITY  GIVEN  TO  INFANTS  AND  OTHEBS.  If  no  per- 
son, within  one  year  after  the  probate  of  a  will,  contest  the  same  or  the  validity 
thereof,  the  probate  of  the  will  is  conclusive ;  saving  to  infants  and  persons  of 
unsound  mind,  a  like  period  of  one  year  after  their  respective  disabilities  are 
removed. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  S  36 
Probate  Act;  amendment  approved  March  24,  1874,  Code  Amdts. 
1873-4,  p.  358. 


PROBATE  CONCLUSIVE  WHEN— 
DISABILITY. 

L  Disability  of  heir— Others  not  affected. 
1  Distribution  not  prevented. 

3.  Election  of  widow  not  to  take  under  will. 

4.  Jurisdiction — How  obtained. 

5.  Proceedings  in  rem. 

6.  Real  and  personal  estate — No  distinction. 

7.  The  offer  of  another  will  for  probate — Not 

a  contest. 

Bee,  ante.  19  1299,  1312  and  notes. 

1.    DtmMlltr  •<  heir— Other*  mot  affected. 

—Where  contest  was  initiated  within  one 
year  after  disability  of  an  infant  had  been 
removed,  other  heirs  were  concluded  by 
probate  which,   as  to  them,  should  not  be 


set  aside. — Clements  v.  McGinn,  4  Cal. 
Unrep.  168,  33  Pac.  920.  See  Samson  v.  Sam- 
son, 64  Cal.  327,  80  Pac.  979. 

2.  Distribution  mot  prevented.  —  Time 
within  which  contest  of  will  may  be  started, 
even  by  persons  laboring:  under  disabilities 
mentioned  here,  will  not  prevent  distrlbu-. 
tlon  provided  for  in  section  1655,  post. — 
Estate  of  Pritchett,  61  Cal.  568,  569;  52  Cal 
94,  95. 

S.  Election  of  widow  not  to  take  under 
will  is  In  no  sense  contest  of  will,  or  of  its 
probate. — Estate  of  Qwin,  77  Cal.  313,  314, 
19  Pac.  527. 

4.     Jurisdiction  —  How  obtained.  —  The 

court  obtains  jurisdiction  over  persons  of 
absent  heirs  by  publication  of  notice  pro- 
vided in  section  1304,  ante,  and  having-  ad- 
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LOST  WILL — PROOF  OP — EXISTED  WHEN. 
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mitted  will  to  probate,  and  no  appeal  being: 
taken  from  its  order,  its  action  becomes 
final  except  as  to  persons  under  disability. 
— Curtis  v.  Underwood,  101  Cal.  661,  670, 
36  Pac.  110. 

5.  Proceedings  In  rem. — Probate  of  wills 
and  administration  of  estates  of  deceased 
persons  are  proceedings  in  rem,  binding 
upon  all  the  world.  When  court  has  ob- 
tained .jurisdiction,  as  provided  by  statute, 
public  policy  requires  that  all  persons  in- 
terested shall  be  deemed  to  have  knowl- 
edge, so  far  as  necessary,  to  validity  of 
proceeding:,  and  party  interested  in  estate, 
who  is  under  no  disability,  can  not  contest 
its  validity,  or  validity  of  any  of  its  items, 
after  expiration  of  one  year  from  time  will 


was   probated. — Estate   of  Maxwell,    74   Cal. 
384,  385,  16  Pac.  206. 

6.  Real  and  personal  estate— No  distinc- 
tion.— In  this  state  there  is  no  distinction 
between  wills  of  real  and  personal  estate, 
and  limitation  within  which  contests  shall 
be  filed  is  one  year.  This  is  shorter  than 
in  some  states,  and  is  same  as  that  provided 
in  New  York  in  case  of  personal  estate. — 
State  v.  McGlynn,  20  Cal.  234,  272. 

7.  The  offer  of  another  will  for  probate 
—Not  a  contest. — While  the  above  section 
relates  to  the  conclusiveness  of  the  unop- 
posed probate  of  a  will  against  a  contest, 
the  offer  of  another  will  is  not  a  contest  of 
the  one  originally  admitted  to  probate. — 
Estate  of  Moore,  180  Cal.  570,  182  Pac.  285. 


ARTICLE  V. 

PROBATE  OF  LOST  OB  DESTROYED  WILL. 

§  1338.  Proof  of  lost  or  destroyed  will  to  be  §  1340.  To  be  certified,  recorded,  and  letters 
taken.  thereon  granted. 

§  1339.  Must  have  been  in  existence  at  time  §  1341.  Court  to  restrain  injurious  acts  of 
of  death.  executors  or  administrators  during 

proceedings  to  prove  lost  will. 

§  1338.    PROOF  OF  LOST  OR  DESTROYED  WILL  TO  BE  TAKEN.  When- 

ever  any  will  is  lost  or  destroyed,  the  superior  court  must  take  proof  of  the 

execution  and  validity  thereof  and  establish  the  same;  notice  to  all  persons 

interested  being  first  given,  as  prescribed  in  regard  to  proofs  of  wills  in  other 

cases.    All  the  testimony  given  must  be  reduced  to  writing,  and  signed  by  the 

witnesses. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  37  Probate 
Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt),  p.  78. 

See,  ante.   §  1299  and  note. 

Loit  or  destroyed  wills— -Rule  an  to  probate  of,  see,  ante,  §  1299,  note  pars.  25-34. 


§1339.    MUST  HAVE  BEEN  IN  EXISTENCE  AT  TIME  OF  DEATH.    No 

will  shall  be  proved  as  a  lost  or  destroyed  will,  unless  the  same  is  proved  to 
have  been  in  existence  at  the  time  of  the  death  of  the  testator,  or  is  shown  to 
have  been  fraudulently  or  by  public  calamity  destroyed  in  the  life  time  of  the 
testator,  without  his  knowledge,  nor  unless  its  provisions  are  clearly  and  dis- 
tinctly proved  by  at  least  two  credible  witnesses; 

[Commitment  as  insane — Public  calamity.]  Provided,  however,  that  if  the 
testator  be  committed  to  any  state  hospital  for  the  insane  in  this  state  and 
after  such  commitment  his  last  will  and  testament  be  destroyed  by  public 
calamity,  and  the  testator  is  never  restored  to  competency,  then  after  the 
death  of  the  said  testator,  his  said  last  will  may  be  probated  as  though  it  were 
in  existence  at  the  time  of  the  death  of  the  testator. 

History:  Enacted  March  U,  1872,  re-enactment  of  §38  Probate 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  202,  held  unconstitutional,  see  history,  §  5 
ante;  amendment  approved  March  6,  1907,  Stats,  and  Amdts.  1907, 
p.  122,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  492.  In  effect  from  and  after 
passage. 
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LOST   'WILL— CERTIFICATION    AND    LETTERS. 
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LOST  OR  DESTROYED  WILL. 

L  Lost  or  destroyed  will — Allegations  and 
proof. 

2.  Same — Evidence  must  show  provisions  of 

wilL 

3.  Same — Same — Same  —  Court    authorized 

to  establish  provisions,  when. 

4.5.  Same — Same — Fraudulent  destruction  by 
attendant. 

6.  Same — Same — Petition  must  specifically 

state  facts  and  circumstances. 

7.  Same — Revocation  of  former  will — Evi- 

dence—  Two     credible     witnesses    re- 
quired. 

8.  Same — Same — Construction  of  code — In- 

applicable to  unrevoked  wilL 

9.  Same — Testimony  of  one  witness — Dec- 

laration     of      deceased  —  Insufficient 
proof. 

See,  ante,  f  1299  and  note. 

As  to  construction  of  section,  amendment 

1  \WI,  see,  ante,   5  1299,   note  pars.   14-16. 

As  to  construction  of  section  prior  to 
iMsteest  of  1907v  see,  ante,  (1299,  >note 
pars.  17,  18. 

1.  Lost  or  destroyed  will— Allegations 
sad  proof.  —  "If  the  will  was  lost  or  de- 
stroyed after  testator's  death,  it  must  be 
alleged  and  proved  to  have  been  in  exist- 
ence at  the  time  of  the  death;  if  it  was 
lost  or  destroyed  before  the  death,  it  must 
be  alleged  and  proved  to  have  been  fraudu- 
lently destroyed  in  testator's  lifetime." — 
Estate  of  Kidder,  57  Cal.  282,  283;  66  Cal. 
4*7,  489-491,  6  Pac.  826. 

2.  Same— ETldence  must  show  pro-visions 
•f  will,  lost  or  destroyed,  by  at  least  two 

I  credible  witnesses. — Estate  of  Kidder,  66 
CaL  487,  490,  6  Pac.  326.  See  McDaniei  v. 
Pattlson,  98  Cal.  86,  93,  94,  32  Pac.  805. 

8»    Same     Bane— Sane— Court  authorised 
te  establish  provisions  when  the  two  credi- 
|    Die  witnesses   differ   as   to    the   exact   lan- 
guage of  testator. — Estate  of  Camp,  134  Cal. 
33.  235.  66  Pac.  227. 

4.  Same— Same  —  Fraudulent  destruction 

•y  attendant  not  proved  where  evidence 
•howed  that  at  time  of  destruction  of  will 
testatrix  was  very  ill  in  bed  and  in  semi- 
comatose condition;  that  her  attendant 
sanded  her  the  will,  and  immediately  there- 
after she  saw  it  In  the  Are,  but  made  no 
attempt  to  rescue  it, — it  not  being;  shown 
whether  the  will  was  thrown  in  the  Are  by 
the  testatrix  or  accidentally*  fell  there. — 
Eitate  of  Kidder,  66  Cal.  JR7,  JM1,  6  Pac.  326. 

5.  Deceased  having;  mlde  sufficient  holo- 
graphic will,  which  was  afterwards  type- 
written and  signed  by  one  witness,  who 
Attested  there  should  be  another  witness, 
tad  decedent   said    it    was    not    necessary, 


whereupon  witness  tore  up  the  holographic 
will,  saying;  It  was  of  no  further  use;  the 
statement  of  witness  being;  merely  expres- 
sion of  opinion,  no  fraud  was  shown  enti- 
tling; the  holographic  will  to  be  proved  as  a 
destroyed  will. — Estate  of  Johnson,  134  Cal. 
662,   663,  66  Pac.  847. 

6.  Same  —  Same  —  Petition  must  specifi- 
cally state  facts  and  circumstances  consti- 
tuting the  fraud  where  a  will  is  alleged  to 
have  been  fraudulently  destroyed  during 
the  lifetime  of  the  testator.  —  Estate  of 
Kidder,  66  Cal.  487,  489,  6  Pac.  326. 

7.  Same  —  Revocation  of  former  will  — 
Evidence— Two  credible  witnesses  required. 

— Under  the  requirements  of  the  above  sec- 
tion providing  that  no  will  shall  be  proved 
as  lost  or  destroyed  unless  its  provisions 
are  clearly  and  distinctly  proved  by  two 
credible  witnesses,  in  the  case  where  it  is 
sought  to  establish  the  destruction  of  a 
former  will,  two  credible  witnesses  are  re- 
quired to  prove  that  a  lost  or  destroyed 
will,  which  remained  unrevoked  at  the  time 
of  the  death  of  the  testatrix,  contained  a 
clause  revoking  all  former  wills,  in  those 
cases  in  which  it  is  sought  to  show  the 
revocation  of  an  earlier  will.  —  Estate  ot 
Thompson,   185  Cal.  763,  198  Pac.   795. 

8.  Same— Same  —  Construction  of  code- 
Inapplicable  to  unrevoked  will.  —  Section 
1297  of  the  Civil  Code,  declaring  the  revo- 
cation of  a  revoking  will  does  not  revive  a 
former  will  unless  it  appears  that  it  was 
the  Intention  to  revive  or  to  give  effect  to 
the  former  and  revoked  will,  does  not  de- 
termine the  effect  of  an  unrevoked  revok- 
ing clause  of  a  lost  or  destroyed  will,  and 
whatever  inferences  are  to  be  drawn  there- 
from with  reference  to  the  nonambulatory 
character  of  the  revoking  clause,  can  not 
overcome  the  more  direct  declarations  of 
the  above  section  as  to  the  quantum  of 
proof  required  to  establish  a  lost  or  de- 
stroyed will. — Estate  of  Thompson,  185  Cal. 
763,  198  Pac.  796. 

9.  Same  —  Testimony  of  one  witness— - 
Declaration   of  deceased— Insufficient   proof. 

— In  view  of  the  provisions  of  the  above 
section  requiring  that  no  will  shall  be 
proved  as  a  lost  or  destroyed  will  unless  its 
provisions  are  proved  by  at  least  two  cred- 
ible witnesses,  a  lost  or  destroyed  will  can 
not  be  proved  by  the  testimony  of  one  wit- 
ness who  saw  the  original  Instrument,  and 
by  evidence  of  the  declarations  of  the  tes- 
tatrix as  to  its  contents. — Estate  of  Thomp- 
son, 186  Cal.  763,  198  Pac.  795,  approving 
the  doctrine  in  Estate  of  Needham,  71  Wash. 
229,  126  Pac.  429. 

As  to  sufficiency  of  declarations  of  testa- 
tor to  prove  contents  of  lost  or  destroyed 
will,  see  notes  8  Am.  Dec.  395;  107  Am.  St. 
Rep.  459;  Ann.  Cas.  1015B,  253. 


§1340.  TO  BE  CERTIFIED,  RECORDED,  AND  LETTERS  THEREON 
0&AHTED.  When  a  lost  will  is  established,  the  provisions  thereof  must  be 
distinctly  stated  and  certified  by  the  judge,  under  his  hand  and  the  seal  of  the 
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court,  and  the  certificate  must  be  filed  and  recorded  as  other  wills  are  filed  and 

recorded,  and  letters  testamentary  or  of  administration,  with  the  will  annexed, 

must  be  issued  thereon  in  the  same  manner  as  upon  wills  produced  and  duly 

proved.    The  testimony  must  be  reduced  to  writing,  signed,  certified,  and  filed 

as  in  other  cases,  and  shall  have  the  same  effect  as  evidence  as  provided  in 

section  one  thousand  three  hundred  and  sixteen. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  8  39 
Probate  Act;  amendment  approved  March  24,  1874,  Code  Amdts. 
1873-4,  p.  368;  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  P-  78. 

As   to   certificate,   see,   ante,    88  1317,   1318  Aa    to    letters    teatamentary,    see,    post, 

and  notes.  88  1349-1362  and  notes. 

§  1341.    COURT  TO  RESTRAIN  INJURIOUS  ACTS  OF  EXECUTORS  OR 
ADMINISTRATORS  DURING  PROCEEDINGS  TO  PROVE  LOST  WILL.    If 

before,  or  during  the  pendency  of  an  application  to  prove  a  lost  or  destroyed 
will,  letters  of  administration  are  granted  on  the  estate  of  the  testator,  or 
letters  testamentary  of  any  previous  will  of  the  testator  are  granted,  the  court 
may  restrain  the  administrators  or  executors,  so  appointed,  from  any  acts  or 
proceedings  which  would  be  injurious  to  the  legatees  or  devisees  claiming 
under  the  lost  or  destroyed  will. 

History:     Enacted  March  11,  1872,  re-enactment  of  S  40  Probate  Act. 


ARTICLE  VI. 
PROBATE  OF  NUNCUPATIVE  WILLS. 

§  1344.    Nuncupative  wills,  when  and  how  ad  $  134(5.    Contests   and  appointments   to   eon- 

mitted  to  probate.  form    to    provisions    as    to    other 

§  1345.     Additional   requirements   in    probate  wills, 
of  nuncupative  wills. 

§1344.  NUNCUPATIVE  WILLS,  WHEN  AND  HOW  ADMITTED  TO 
PROBATE.  Nuncupative  wills  may  at  any  time,  within  six  months  after  the 
testamentary  words  are  spoken  by  the  decedent,  be  admitted  to  probate,  on 
petition  and  notice  as  provided  in  article  one,  chapter  two  of  this  title.  The 
petition,  in  addition  to  the  jurisdictional  facts,  must  allege  that  the  testa- 
mentary words  or  the  substance  thereof  were  reduced  to  writing  within  thirty 
days  after  they  were  spoken,  which  writing  must  accompany  the  petition. 

History:     Enacted  March  11,  1872. 

Aa  to  ftvncupative  wills,  see  Kerr's  Cyc.  Aa  to  petition,  notice,  and  proof,  see,  ante 

Civ.  Code,  2d.  ed.,  98  1288-1291  and  notes.  881298-1809  and  notes. 

§  1345.  ADDITIONAL  REQUIREMENTS  IN  PROBATE  OF  NUNCUPA- 
TIVE WILL.  The  superior  court  must  not  receive  or  entertain  a  petition  for 
the  probate  of  a  nuncupative  will  until  the  lapse  of  ten  days  from  the  death  of 
the  testator,  nor  must  such  petition  at  any  time  be  acted  on  until  the  testa- 
mentary words  are,  or  their  substance  is,  reduced  to  writing  and  filed  with  the 
petition,  nor  until  the  surviving  husband  or  wife  (if  any),  and  all  other  per- 
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sons  resident  in  the  state  interested  in  the  estate  are  notified  as  hereinbefore 

provided. 

History:  Enacted  March  11,  1872;  amendment  approved  April  16, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  79;  May  3,  1919,  Stats,  and 
Amdts.  1919,  p.  165.     In  effect  July  22,  1919. 

§1346.  CONTESTS  AND  APPOINTMENTS  TO  CONFORM  TO  PROVI- 
SIONS AS  TO  OTHER  WILLS.  Contests  of  the  probate  of  nuncupative  wills 
and  appointments  of  executors  and  administrators  of  the  estate  devised  thereby 
must  be  had,  conducted,  and  made  as  hereinbefore  provided  in  cases  of  the 
probate  of  written  wills. 

History:     Enacted  March  11,  1872. 

Am  to  emrteot— Of  appointment  of  execu-  Same— Of   probate. — See,    ante,    55  1312    et 

tola,  etc.  see,  post,  ||  1361,  1374  and  notes.       seq.   and   notes;   also,  ante,    ||  1827   et   seq. 

and  notes. 


CHAPTER  III. 

0?  EXECUTORS  AND   ADMINISTRATORS,   THEIR  LETTERS,  BONDS,  REMOVALS, 

AND  SUSPENSIONS. 

Article  L    Letters  Testamentary  and  of  Administration  With  the  Will  Annexed,  How 

and  to  Whom  Issued,  §5  1348-1356. 
IL    Form  of  Letters,  IS  1360-1362. 
HI.    Letters  of  Administration,  to  Whom,  and  the  Order  in  Which  They  Are 

Granted,  §§  1365-1370. 
IV.    Petition  and  Contest  for  Letters,  and  Action  Thereon,  §§  1371-1380. 
V.    Revocation  of  Letters,  and  Proceedings  Thereon,  §|  1383-1386. 
VI.    Oaths  and  Bonds  of  Executors  and  Administrators,  §§  1387-1407. 
VIL    Special  Administrators  and  Their  Powers  and  Duties,  §§  1411-1418. 
VIII.    Wills  Found  After  Letters  of  Administration  Granted,  §|  1423-1429. 
IX.    Disqualification  of  Judges  and  Transfers  of  Administrations,  §§  1430-1433. 
X    Removals  and  Suspensions  in  Certain  Cases,  §§  1436-1440. 


ARTICLE  I. 

LETTERS  TESTAMENTARY  AND  OF  ADMINISTRATION  WITH  THE  WILL 

ANNEXED,  HOW  AND  TO  WHOM  ISSUED. 

1 1348.  Corporations  as  executors.  §  1352.     Married  woman  may  be  executrix. 

1 1349.  To  whom  letters  on  proved  will  to      5  1353.     Executor  of  an  executor. 

issue.  S 1354.    Letters    of    administration    durante 
i  1350.    Who  are  incompetent  as  executors  or  minore  state. 

administrators.     Letters  with  will  §  1355.     Acts  of  a  portion  of  executors  valid, 

annexed  to  issue,  when.  §  1356.     Authority     of    administrators     with 
1 1350s.  When  no  executor  is  named  in  will.  will  annexed.    Letters,  how  issued 

11351.    Interested    parties    may    file    objec- 
tions. 

§ 1348.  CORPORATIONS  AS  EXECUTORS.  Corporations  or  association* 
authorized  to  conduct  the  business  of  a  trust  company  in  this  state  may  be 
appointed  to  act  as  an  executor,  administrator,  guardian  of  estates,  assignee 
receiver,  depositary  or  trustee  in  like  manner  as  individuals. 
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No  such  Corporation  or  association  shall  be  required  to  give  any  bond  or 
security  in  case  of  any  appointment  herein  provided  for,  but  in  lieu  thereof  it 
shall  be  liable  on  the  securities  deposited  with  the  state  treasurer,  as  required 
by  law  for  the  conduct  of  a  trust  company  business,  and  shall  be  responsible 
for  all  assets  entrusted  to  it  to  the  same  extent  as  an  individual. 

In  all  cases  in  which  it  is  required  that  an  executor,  administrator,  guardian 

of  estates,  assignee,  receiver,  depositary  or  trustee,  shall  qualify  by  taking  and 

subscribing  an  oath,  or  in  which  an  affidavit  is  required,  it  shall  be  a  sufficient 

qualification  by  such  corporation  if  such  oath  be  taken  and  subscribed  or  such 

affidavit  be  made  by  the  president,  vice  president,  secretary,  manager,  trust 

officer  or  assistant  trust  officer;  provided,  any  such  appointment  as  guardian 

shall  apply  to  the  estate  only,  and  not  to  the  person. 

History:  Enacted  March  5,  1887,  Stats,  and  Amdts.  1886-7,  p.  21; 
amendment  approved  June  3,  1921,  Stats,  and  Amdts.  1921,  p.  1636. 
In  effect  August  2,  1921. 

An  to  trait  company  a*  executor,  see  notes  48  L.  R.  A.  587-592;  52  L.  R.  A.  469. 

§1349.    TO  WHOM  LETTERS  ON  PROVED  WILL  TO  ISSUE.    If  no 

objection  is  made  as  provided  in  section  one  thousand  three  hundred  fifty-one, 

the  court  admitting  a  will  to  probate,  after  the  same  is  proved  and  allowed, 

must  issue  letters  thereon  to  the  persons  named  therein  as  executors  who  are 

competent  to  discharge  the  trust,  unless  they  or  either  of  them  have  renounced 

their  right  to  letters. 

History:  Enacted  March  11,  1872,  founded  on  §  41  Probate  Act; 
amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  203,  held  unconstitutional,  see  history,  §  5  ante;  amendment 
approved  March  16,  1907,  Stats,  and  Amdts.  1907,  !>.  312,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  492;    May  3,  1919,  Stats,  and  Amdts.  1919,  p. 

165.     in  effect  July  22,  1919. 

» 

TO  WHOM  LETTERS  MAY  BE  ISSUED.  20.  Same— Valid  upon  order  that  will   is 

1.  Administrator  of  deceased  executrix —  proved. 

Right  of  administrator.  21.  Nonresident  —  Neither   competent    nor 

2-  4.  Assignee  of  claim — Right  to  adminis-  . 

ter.  "•  Nonresident  executor  —  Submission   to 

K    t^.        ..         j.  .    .     .  ,  ,.  jurisdiction — Right  to  administer. 

5.  Discretion  of  court  in  issuing  letters.  6 

«    TTffo**  ^  „ ;«o+;^«  23-25.  Nonresident  minor  heir— Guardian   of 

6.  Effect  of  nomination.  not  entitled# 

7.  Executor  named-Appointed  unless  in-  26.  Order  for  letters— Conclusive  against 

competent.  collateral  attack. 

8.  Same  — Right   to   letters,   included   in  27.  Probate   of  will  after  day   named   in 

order  admitting  will.  notice— Only  an  irregularity. 

9-12.  Foreign   consul  —  "  Most   favored   na-      28,  29.  Relative  of  deceased— Entitled  to  suc- 
tion' '  clause  of  treaty.  cee<jg 

13,14.  Incompetency  of  person  named  in  will  30>  widow's  preferential  right  to  admin- 

as  executrix — Effect  of.  ister— Waiver. 

15.  Same— Mere  immorality.  zif  32.  Same— Same— Antenuptial     relinquish- 

16.  Jurisdiction  to  appoint.  ment. 

17.  Letters    of    administration    with    the  33.  Same— Same — Same — Issues  triable. 

will  annexed.  34.  Same— Same  —  Post-nuptial  agreement 

18.  Letters  testamentary— Are  evidence  of  settling   property   rights   and   relin- 

death  and  appointment.  quishment. 

19.  Same  —  Issue    only   upon    probate    of  35.  Same — Interlocutory  decree  of  divorce 

will.  — Does  not  affect  rights. 
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36.  Same  —  Separation  agreement  between 
husband  and  wife  —  Waiver  —  Re- 
sumption of  marital  relations. 

37-  39.  Same  —  Same  —  Agreement   not  fully 
abandoned. 

40.  Testator  may  select  as  executor  any 
one  not  declared  incompetent. 

1.  Administrator  of  deceased  executrix—- 
Right  of  administrator. — The  administrator 
of  the  deceased  executrix  of  the  will  of  a 
deceased  person  does  not  succeed  to  her 
rights  or  duties,  and  has  no  authority  to 
act  upon  her  behalf. — Burke  v.  Maguire, 
154  Cal.  469,  98  Pac.  21. 

X  Assignee  of  claim — Right  to  admin- 
latere — A  person  holding,  as  assignee,  por- 
tions of  the  estate  of  a  deceased  person 
fiom  one  who  is  the  sole  legatee  under  the 
will  of  the  testator  Is  a  person  interested 
In  the  estate,  and  as  such  entitled,  upon 
petition,  to  letters  of  administration. — Es- 
tate of  Rankin,  164  Cal.  138,  127  Pac.  1034. 

3.  The  assignee  of  portions  of  an  estate 
from  the  sole  beneficiary  under  the  will  of 
the  deceased,  presenting  a  copy  of  the  for- 
eign will  and  the  probate  thereof,  duly  au- 
thenticated, according  to  section  1323,  ante, 
I*  entitled,  if  competent  to  serve  as  admin- 
istrator In  this  state,  to  letters  of  adminis- 
tration -with  the  will  annexed,  as  against 
one  who,  like  the  public  administrator,  is 
nut  "interested  in  the  estate." — Estate  of 
Rankin.  164  Cal.   138,  127  Pac.  1034. 

4.  It  is  immaterial,  so  far  as  the  public 
administrator  is  concerned,  that  nothing  of 
value  was  paid  by  the  assignee  of  portions 
of  the  estate  of  a  deceased  person. — Estate 
of  Rankin,  164   Cal.    138,  127   Pac.  1034. 

5.  Discretion  of  conrt  In  Issuing  letters. 

—The  court  in  probate  has  a  real  discre- 
tion in  the  manner  of  granting  or  refusing 
to  grant  letters  testamentary  or  of  ad- 
ministration.— Estate  of  Daughaday,  168 
CaL  63,  141  Pac.  929. 

As  to  discretion  generally  in  appointing 
administrator,  see,  post,  8  1367  and  note. 

As  to  discretion  to  restore  administratrix 
•a  return  to  state*  see,  post,  9  1354,  note 
par.  3. 

As  to  discretion  of  court  In  appointing 
administrator  In  ease  of  contest  for  letters, 
>ee,  post,  9  1365,  note  par.  14. 

C  EaTeet  of  nomination. — The  nominee 
of  two  or  three  sisters  entitled  to  adminis- 
ter has  no  right  superior  to  that  of  the 
third,  and  the  court  may  appoint  the  third 
notwithstanding  the  nomination. — Estate  of 
Myers.  9  Cal.  App.  694,  697,  106  Pac.  712. 

T.  Executor  n aimed  Appointed  unless  In- 
competent.— The  meaning  of  above  section 
and  sections  1350.  1551,  post,  is  that  at  time 
of  admitting  will  to  probate,  court  must 
appoint  as  executor  person  who  is  therein 
Mined  as  such.  If  he  has  petitioned  there- 
for, and  Is  not  incompetent,  unless  written 
objections  of  such  appointment  have  been 
ftled,    in    which    case    objections    must    be 


heard  and  determined,  and  objections  made 
must  be  such  as  to  show  that  applicant  is 
incompetent  upon  some  one  of  the  grounds 
specified  in  section  1350,  post. — Estate  of 
Bail  qui  er,  88  Cal.   302,  308,  26  Pac.  178,  532. 

As  to  Issuance  of  letters  to  an  Immoral 
and  Incompetent  woman,  named  In  the  will 
as  executrix,  see  pars.  13-15,  this  note. 

8.  Same— Right  to  letters.  Included  In  or- 
der admitting  will. — Proceedings ^or  admis- 
sion of  will  to  probate,  and  for  issuance  of 
letters  of  administration  with  will  annexed, 
upon  estate  of  decedent,  are  distinct  in  their 
nature,  and  procedure  for  each  proceeding 
is  to  be  followed  as  prescribed  therefor  by 
code.  The  naming  of  an  executor  is  or- 
dinarily part  of  will,  and,  in  absence  of  any 
objection  to  his  competency,  an  order  ad- 
mitting will  to  probate  includes  his  right 
to  have  letters  testamentary  issued  to  hirn. 
— Estate  of  Richardson,  120  Cal.  344,  346, 
52  Pac.  832. 

9.  Foreign  consul— "Most  favored  nation" 
clause  of  treaty. — The  consul-general  of 
Greece  for  the  state  of  California  is  not 
entitled  to  letters  of  administration  upon 
the  estate  of  a  subject  of  such  kingdom 
dying  intestate  in  this  state,  as  against  the 
public  administrator,  under  the  application 
of  the  "most  favored  nation"  clause  of  the 
treaty  between  the  United  States  and 
Greece  to  the  treaty  between  the  United' 
States  and  Sweden,  which  provides  that 
"in  the  event  of  any  citizen  of  either  of  two 
contracting  parties  dying  without  will  or 
testament,  in  the  territory  of  the  other  con- 
tracting party,  the  consul-general,  consul, 
vice-consul-general,  or  the  vice-consul  of 
the  nation  of  which  the  deceased  may  be- 
long, or,  In  his  absence,  the  representative 
of  such  consul-general,  consul,  vice-consul- 
general,  or  vice-consul,  shall,  so  far  as  the 
laws  of  each  country  will  permit  and  pend- 
ing the  appointment  of  an  administrator 
and  until  letters  of  administration  have 
been  granted,  take  charge  of  the  property 
left  by  the  deceased  for  the  benefit  of  the 
lawful  heirs  and  creditors,  and,  moreover, 
have  the  right  to  be  appointed  administra- 
tor of  such  estate." — Estate  of  Servas,  169 
Cal.  240,  Ann.  Cas.  1916D,  233,  146  Pac.  651. 

10.  The  language  of  the  treaty  between 
the  United  States  and  Sweden  "as  far  as 
the  laws  of  each  country  will  permit,"  in 
view  of  the  well-known  complex  system  of 
our  government,  means,  so  far  as  the  United 
States  is  concerned,  the  local  laws  and  pro- 
cedure of  the  respective  states. — Estate  of 
Servas,  169  Cal.  240,  Ann.  Cas.  1916D,  233, 
146  Pac.  651. 

11.  Such  phrase  as  employed  in  the  para- 
graph of  the  treaty  has  reference  not  only 
to  the  portion  thereof  granting  consular 
officials  the  right  to  take  temporary  pos- 
session of  the  effects  of  a  deceased  national 
until  letters  of  administration  have  been 
granted,  but  also  to  the  other  portion 
thereof  granting  the  right  to  such  officials 
to   be   appointed   administrators. — Estate   of 
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ServaB,    169   Cal.   240,   Ann.    Cas.    1916D,    233, 
146  Pac.  651. 

12.  It  has  been  the  declared  policy  of 
the  federal  government  not  to  interfere  by 
treaty  with  the  laws  of  the  states  In  the 
matter  of  the  administration  of  estates  of 
deceased  persons. — Estate  of  Servas,  169 
Cal.  240,  Ann.  Cas.  1916D,  233,  146  Pac.  651. 

13.  Incompetency  of  person  named  In  trill 
as  executnlx— Effect  of. — A  woman  who  is 
not  only  immoral,  but  promiscuous,  and 
prone  to  disorderly  conduct  and  to  immoral 
habits  and  practices  and  meretricious  rela- 
tions, may  be  properly  held  to  be  wanting  In 
integrity,  so  far  as  to  justify  a  finding  of 
incompetence  within  the  meaning  of  above 
section. — Estate  of  Munroe,  161  Cal.  12,  118 
Pac.  242. 

14.  Where  the  person  named  in  the  will 
as  executrix  Is  found  to  be  incompetent 
upon  the  admission  of  the  will  to  probate, 
the  matter  is  thereby  placed  in  exactly  the 
same  position  as  if  it  were  a  case  of  intes- 
tacy, and  the  public  administrator  is  en- 
titled to  petition  for  letters  of  administra- 
tion with  the  will  annexed,  as  herein 
provided. — Estate  of  Munroe,  161  Cal.  12, 
118,  Pac.  242. 

15.  Same — Mere  Immorality  is  not  suffi- 
cient to  Justify  a  court's  refusal  to  appoint 
as  administrator  or  administratrix  one  who 
is  duly  nominated  for  such  appointment  by 
will. — Estate  of  Munroe,  161  Cal.  12,  118  Pac. 
242. 

16.  Jurisdiction  to  appoint. — Granting  of 
letters  to  one  of  a  lower  class  of  persons 
entitled  thereto  as  against  one  of  a  higher 
class  petitioning  therefor  is  not  an  act 
without  the  Jurisdiction  of  the  court  al- 
though it  may  be  erroneous  and  can  not 
therefore  be  reviewed  upon  certiorari. — 
Dalgren  v.  Superior  Court,  8  Cal.  App.  622, 
629,  97  Pac.  681. 

As  to   appointment  by  disqualified  Judnre, 

see,  post,  §  1495  and  note. 

17.  Letters  of  administration  with  the 
will  annexed. — Where  the  will  of  a  deceased 
person  made  no  provision  for  one  who 
claimed  to  be  his  widow,  but  disposed  of 
the  entire  estate  as  his  separate  property, 
she  is  not  entitled,  under  the  provisions  of 
above  section,  to  letters  in  preference  to  a 
child  of  the  testator,  who  was  a  devisee 
and  legatee,  unless  she  shows  despite  the 
language  of  the  will,  that  she  Is  entitled  to 
succeed  to  some  portion  Qf  the  estate. — Es- 
tate of  Crites,  155  Cal.  393,  101  Pac.  316. 

As  to  removal  of  administrator  with  will 
annexed  and  appointment  of  special  admin- 
istrator, see,  post,  §  1436,  note  par.  1. 

18.  Letters  testamentary— Are  evidence 
of  death  and  appointment. — Introduction  of 
letters  testamentary  to  plaintiffs  was  suffi- 
cient evidence  of  death  of  person  and  of 
order  of  superior  court  appointing  them 
as  his  executors. — Garthwaite  v.  Bank  of 
Tulare,  134  Cal.  237,  242,  66  Pac.  326. 


19.  Same— Issue  only  upon  probate  or 
will. — Letters  testamentary  to  executor  is- 
sue only  upon  and  as  consequence  of  pro- 
bate of  will.  Notice  of  probating  will  is  re- 
quired to  be  given,  but  no  notice  is  required 
specifically  of  application  for  letters.  A 
notice  of  probating  will  involves  notice  that 
letters  will  issue  upon  probate  to  executor. 
— In  matter  of  Warfleld,  22  Cal.  51,  66,  8a 
Am.  Dec.  49. 

20.  Same — Valid,  upon  order  that  will  is 
proved. — Where  testimony  was  taken  in 
proceedings  for  probate  of  will,  and  on 
same  day  an  order  was  entered  that  letters 
testamentary  Issue,  which  order  begins  with 
this  statement:  "And  now  on  this  day  Ivory 
M.  Blood  comes  into  court  and  on  testi- 
mony of  L  L  Barrett  and  J.  J.  Lathrop 
proves  execution  of  will  of  deceased  as 
now  of  record," — this  is  judgment,  entered 
in  minutes  of  court,  that  will  is  proved. 
Although  not  formal  and  separate  judgment 
of  this  one  fact,  but  stated  preliminarily  to 
order  that  letters  issue,  yet  it  is  not  in  form 
of  mere  recital  of  what  had  been  done,  but 
Is  direct  statement  that  executor  now  proves 
execution  of  will,  and  letters  testamentary, 
issued  to  executor  who  proved  will  In  such 
case,  were  valid. — In  matter  of  Will  of  War- 
fleld, 22  Cal.  61,  68,  88  Am.  Dec.  49. 

21.  Nonresident— -Neither  competent  nor 
entitled. — A  nonresident  of  this  state,  hav- 
ing all  other  requisite  qualifications,  is 
neither  competent  nor  entitled  to  serve  as 
administrator  of  the  estate  of  a  deceased 
person. — Estate  of  Martin,  163  Cal.  440,  441. 
442,  125  Pac.  1055. 

22.  Nonresident  executor— Submission  to 
jurisdiction  —  Rlarht  to  administer. — Under 
the  provisions  of  the  above  section  and  the 
following  section  in  a  case  in  which  a 
person  named  in  a  will  as  executor  is  a 
resident  of  another  state,  he  is  not  by  rv.ch 
residence  disqualified  from  acting,  nor  ren- 
dered lnelligible  to  appointment  as  execu- 
tor because  of  the  fact  that  he  is  not  a  resi- 
dent of  the  state,  where  he  comes  into  the 
state  and  submits  himself  to  the  jurisdic- 
tion of  the  court  for  the  purpose  of  admin- 
istration of  the  estate,  and  intends  to  re- 
main within  the  state  as  long  as  may  be 
necessary  to  complete  the  administration. — 
Estate  of  Kelly,  182  Cal.  81,  186  Pac.  1041, 
following  the  doctrine  in  Estate  of  Brown, 
80  Cal.  381,  22  Pac.  233;  Estate  of  Richard- 
son, 120  Cal.  346,  52  Pac.  832:  Estate  of 
Brundage,  141  Cal.  540,  75  Pac.  175. 

23.  Nonresident  minor  heir— Guardian  of 
not  entitled. — The  guardian  of  the  estate 
of  a  nonresident  minor  heir  of  a  deceased 
person  is  not  entitled  to  letters  of  adminis- 
tration.— Estate  of  Graff,  169  Cal.  250,  146 
Pac.  657. 

24.  While  section  1366,  post,  declares  the 
general  rule  as  to  persons  who  are  entitled 
to  administer,  and  the  order  of  preference 
to  be  given  to  them  in  a  grant  of  letters, 
the  above  section  is  to  be  read  in  connec- 
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ton  with  section  1369.  post,  which  declares 
:hit  "no  person  Is  entitled  to  serve  as  ad- 
ministrator" who  is  subject  to  disqualifica- 
tions mentioned  in  that  section,  and  when 
stotion  1368,  post,  authorizes  letters  of  ad- 
ministration to  be  granted  to  his  guardian 
if  any  person  entitled  to  administration  is 
i  minor  or  incompetent."  the  language  "any 
person  entitled  to  administration"  has  ref- 
erence to  such  persons  as  are  under  the 
terms  of  sections  1365  and  1369,  post,  taken 
together,  declared  to  be  entitled. — Estate  of 
Graff,  169  CaL    250.    146    Pac.   667. 

25.  The  only  ground  of  disqualification 
which  is  removed  by  section  1368,  post,  is 
the  bar  of  minority,  and  the  nonresidence  of 
the  ward  still  remains  as  an  absolute  dis- 
qualification affecting-  the  guardian's  right 
to  letters  of  administration. — Estate  of 
Graff,  49  Cal.  123.  146   Pac.  657. 

ML  Order  for  lettews  Conclusive  against 
collateral  attack. — If  court  acquired  juris- 
diction of  proceeding  for  probate  of  will, 
and  thereafter  admitted  will  to  probate  and 
made  an  order  that  letters  testamentary 
issne.  such  order  is  conclusive  and  can  not 
be  questioned  on  collateral  attack. — In  mat- 
ter of  Will  of  Warfleld,  22  Cal.  61,  71,  83 
Am.  Dec  49;  Rogers  v.  King.  22  Cal.  71,  73; 
Crall  v.  Poso  Irr.  IMst.,  87  Cal.  140,  148,  26 
Pac  797;  Estate  of  Twoncibley,  120  Cal.  360. 
151.  62  Pac  815. 

As  to  probate  Jsdgmesti,  see  notes  33  Am. 
Dec  242;  94  Am.  Dec.  194;  95  Am.  Dec.  115; 
44  Am.  St.  Rep.  127. 


27.    Probate    of    will   after  day   named  In 
aotlee  — Oaly      sua      twregvlarlty. — Where     it 
doea  not  appear    that   will  was  probated  on 
day  specified   In    notice,   nor  that  probating 
was  adjourned  from  that  day  to*  date  when 
it  was  in  fact   done,   this  was  at  most  an 
irregularity,     occurring    after    jurisdiction 
had  been  acquired,  but  may  be  objected  to 
only  on  direct  proceeding  to  set  aside  pro- 
bate—In matter  of  Will  of  Warfleld,  22  Cal. 
»1.  18.  83  Am.  Dec.  49;   Rogers  v.   King.  22 
CaL  71,  73;   Estate    of   Twombley,    120   Cal. 
350.  351.  62  Pac  815. 

28.  Relative  of  deceased-— Entitled  to  suc- 
ceed.--A  relative  of  a  deceased  person,  who 
Is  not  entitled  on  distribution  to  succeed 
to  any  portion  of  the  estate,  is  not  entitled 
to  letters  of  administration  with  the  will 
annexed. — Estate  of  Winbigler,  166  Cal.  434, 
1J7  Pac  1. 

29.  Where  a  testator  provides  that  if  his 
estate  is  worth  the  sum  of  forty  thousand 
dollars  at  the  time  of  his  death,  it  shall  be 
divided  among  certain  designated  relatives, 
and  that  a  designated  niece  and  nephew 
shall  receive  nothing,  and  then  subsequently 

'  provides  that  if  his  estate  shall  be  worth 
more  than  such  sum,  "then  all  heirs  shall 
receive  the  larger  amount."  such  niece  and 
nephew  are  not  entitled  to  any  portion  of 
the  estate  in  the  event  of  the  latter  con- 
tingency, and  are  therefore  not  entitled  to 
'.♦tters  of  administration   with  the  will  an- 


nexed as  against  a  named  legatee. — Estate 
of  Winbigler,  166  Cal.  434,  137  Pac.  1. 

80.  Widow's  preferential  rlffat  to  admin- 
ister—Waiver. — Ordinarily  the  widow  Is  en- 
titled to  letters  of  administration  upon  the 
estate  of  her  husband,  unless  she  waives 
her  right. — Estate  of  Martin,  166  Cal.  399, 
137  Pac.  2. 

As  to  order  of  precedence  In  rigkt  to  ad- 
minister, see,  post,  S  1365  and  note. 

As  to  widow  remarried  ceasing*  to  be 
"surviving  widow,"  see,  post,  §  1365,  note 
pars.  67-77,  79;   §  1379,  note  par.   16. 

31.  Same— Same— Antenuptial  relinquish- 
ment. — A  widow  who  is  a  creditor  of  the 
estate  to  the  extent  of  one  thousand  dollars 
by  virtue  of  an  antenuptial  agreement  for 
the  payment  to  her  of  that  sum  upon  the 
death  of  her  husband,  has  a  preferential 
right  of  administration  over  the  son,  not- 
withstanding the  relinquishment  by  her,  in 
such  antenuptial  agreement,  of  all  her 
rights  in  the  estate,  and  a  further  purported 
waiver  of  administration. — Estate  of  War- 
ner, 158  Cal.  443,  111  Pac.  352. 

As  to  order  of  precedence  In  Issue  of  let- 
ters, see,  post,   9  1365  and  note. 

31a.  Wife  who  by  antenuptial  agreement 
waives  all  interest  in  husband's  property  is 
not  entitled  to  letters  of  administration 
upon  his  estate. — Estate  of  Warner,  6  Cal. 
App.  361,  364,  92  Pac.  191. 

32.  Nor  does  the  fact  that  by  the  terms 
of  the  agreement  she  is  to  receive  a  certain 
amount  of  money  upon  the  death  of  the 
husband  entitle  her  to  letters  as  she  would 
not  receive  such  by  law  of  descent. — Es- 
tate of  Warner,  6  Cal.  App.  361,  364,  92  Pac. 
191. 

33.  Same — Same — Same — Issues  triable. — 

Upon  contest  for  letters  of  administration 
between  the  wife  and  a  son  of  deceased 
where  it  is  claimed  the  wife  by  an  antenup- 
tial agreement  waived  all  claim  to  the  hus- 
band's property  to  which  she  answers  that 
the  agreement  was  procured  by  fraud,  the 
court  upon  the  hearing  of  the  petition  and 
opposition  thereto  has  jurisdiction  and  must 
determine  the  issue  as  to  the  validity  of  the 
agreement. — Estate  of  Warner,  6  Cal.  App. 
361,  366,  92  Pac.  191. 

34.  Same— Same— Post-nuptial  agreement 
settling-  property  rig-fats  and  relinquishment. 

— Where  a  husband  and  wife,  by  the  second 
clause  of  a  written  agreement  settling  their 
property  rights,  release  each  other  from  all 
claims  for  support  and  from  all  claims 
"against  the  other's  estate,"  whether  such 
estate  be  then  held  or  be  thereafter  ac- 
quired, they  thereby  release  the  right  of 
inheritance,  and  the  wife,  upon  the  death  of 
the  husband,  is  not  entitled  to  succeed  to 
any  portion  of  his  personal  estate  or  to  ad- 
minister thereon,  although  in  the  fifth  pro- 
vision of  the  agreement  it  is  specifically 
stated  that  she  waives  all  claims  "for  ali- 
mony, support,  maintenance,  attorney's  fees 
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or    other    claims    whatsoever." — Estate    of 
Walker,  169  Cal.  400,  146  Pac.  868. 

36.  Sane  —  Interlocutory  decree  of  di- 
vorce—-Does  not  affect  rig- at. — The  existence 
of  an  interlocutory  decree  of  divorce  does 
not  take  away  the  right  of  the  widow  to 
administer  the  estate  of  her  husband. — Es- 
tate of  Martin,  166  Cal.  399,  137  Pac.  2. 

30.  Same— Separation  agreement  between 
husband  and  wife— Waiver— Resumption  of 
marital  relations* — A  contract  between  hus- 
band and  wife  which  settles  their  property 
rights  and  contains  her  waiver  of  all  claim 
of  interest  in  his  estate  and  all  rights 
therein  after  his  death,  bars  her  right  *to 
administer  his  estate,  although  after  the 
execution  of  the  agreement  he  visits  her, 
furnishes  her  money,  writes  her  endearing 
letters,  has  sexual  intercourse  with  her, 
but  does  not  live  with  her.  Such  conduct 
does  not  amount  to  a  resumption  of  marital 
relations  annulling  the  precedent  contract. 
— Estate  of  Martin,  166  Cal.  399,  137  Pac.  2. 

37.  Same  —  Same  —  Agreement  not  folly 
abandoned. — In  a  case  in  which  a  husband 
and  wife  had  entered  into  an  agreement  for 
separation  and  divorce,  settling  property 
rights  and  mutually  waiving  rights  in  the 
property  belonging  to  each  other  respec- 
tively while  living,  and  after  death,  a  sub- 
sequent resumption  of  marriage  relations 
does  not  entitle  the  wife  to  administer  in 
a  case  in  which  the  contract  had  not  been 
fully  abandoned  where  the  widow  testifies 
that  "when  he  was  taken  down  with  his 
last  illness  I  had  not  been  fully  decided  on 
what    would    be    done." — Estate    of   Martin, 


166  Cal.  399,  137  Pac.  2,  distinguishing  Wells 
v.  Stout,  9  Oal.  498. 

38.  To  effect  the  end  of  re-establishing 
the  rights  of  the  wife  under  such  a  con- 
tract, the  reconciliation  must  be  perman- 
ent and  be  followed  by  cohabitation;  that  is, 
it  must  be  a  reconciliation  which  restores 
the  former  relations  of  the  parties. — Estate 
of  Martin,  166  Cal.  399,  137  Pac.  2,  following 
the  doctrine  in  Sargent  v.  Sargent,  106  Cal. 
546,  39  Pac.  391. 

39.  Mere  copulation  without  occupy  ng 
the  same  habitation,  and  dwelling  there  as 
husband  and  wife,  is  by  no  means  sufficient 
to  warrant  a  conclusion  of  the  abrogation 
of  the  agreement. — Estate  of  Martin,  166 
Cal.  399,  137  Pac.  2,  following  the  doctrine 
In  Sharon  v.  Sharon,  79  Cal.  669,  22  Pac.  26, 
131;  People  v.  Lehmann,  104  CaL  634,  38 
Pac.  422. 

40.  Teatator  may  select  as  executor  any  one 
not  declared  Incompetent. — Under  our  law, 
man  has  right  to  make  such  disposition  of 
his  property  as  he  chooses,  subject  only  to 
such  limitations  as  are  expressly  declared 
by  law,  and  within  same  limitation  he  has 
absolute  right  to  select  executor  to  carry 
out  provisions  of  his  will.  In  other  words, 
executor  named  in  will  has  right  to  act, 
unless  there  is  some  express  provision  of 
law  which  declares*  that  he  shall  not,  and, 
as  consequence,  testator  may  lawfully  select 
any  person  for  this  trust  who  does  not  fall 
within  one  of  the  classes  expressly  men- 
tioned and  declared  to  be  incompetent. — Es- 
tate of  Bauquier,  88  Cal.  302,  308,  26  Pac. 
178,  532. 


§  1350.  WHO  ABE  INCOMPETENT  AS  EXECUTOR  OR  ADMINISTRA- 
TOR. No  person  is  competent  to  serve  as  executor  who,  at  the  time  the  will 
is  admitted  to  probate,  is : 

1.  Under  the  age  of  majority ; 

2.  Convicted  of  an  infamous  crime; 

3.  Adjudged  by  the  court  incompetent  to  execute  the  duties  of  the  trust  by 

reason  of  drunkenness,  improvidence,  or  want  of  understanding  or  integrity. 

History:  Enacted  March  11,  1872,  founded  on  5§  42,  55  Probate  Act 
as  amended  1861  (Stats.  1861,  p.  631);  amendment  approved  April 
1,  1878,  Code  Amdts.  1877-8,  p.  Ill;  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  203,  held  unconstitutional,  see 
history,  §  5  ante;  amendment  approved  March  16,  1907,  Stats,  and 
Amdts.  1907,  p.  313,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  492. 

PERSONS  INCOMPETENT  TO  ADMIN- 
ISTER. 


1.  Administrator  —  Removed    at    request    of 

one  preferred  by  law. 

2.  Same — With  will,  same  power  as  executor. 

3.  Adverse  claim — Not  disqualification. 

4.  Appointment   of   administrator   and   pro- 

bate— Different  proceedings. 

5.  Same — Refused    only    on   convincing    evi- 

dence. 

6.  Foreign  wills — Included  in  this  section. 


7.  Ignorance  of  language  or  constitution — 
Not  incompetency. 

8.  Incompetency  not  implied  by  denial  of  ap- 

plication. 

9.  Incompetent    appointed — May    act   until 

suspended  or  removed. 

10.  Incompetents — Are   those   only  named   in 

statute. 

11.  "Integrity"— Means  soundness  of  moral 

principle. 

12.  Letters  of  administration  with  will As 

named. 
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11  Seme — In  order  of  statute,  appointee  not 
applying. 

11  Nonresident — Must  qualify  in  reasonable 
time. 

15.  Public  administrator — Not  entitled,  if  ex- 

ecutor named  in  will. 

16.  8ame — Preferred  to  sister  of  executrix. 

17.  Testator  presumed  to  know  courts  appoint 

administrator  with  will. 

18.  "Want   of   integrity" — Does  not   mean 

"conflict  of  interest' ' 


1.  Administrator— Removed  at  request  of 
preferred  by  law. — Where  letters  of  ad- 
ministration have  been  granted  to  some 
persons  other  than  husband,  or  wife,  or 
child  of  decedent,  it  makes  no  difference 
whatever  where  there  was  a  will  or  not,  If 
one  of  persons  preferred  by  law  asks  that 
administrator  (with  or  without  will  an- 
nexed) be  removed  and  he  be  appointed, 
his  request  should  be  granted  if  he  is  le- 
gally competent  to  discharge  trust. — Estate 
of  Li  Po  Tai,  108  CaL  484,  488,  41  Pac.  486. 

X    Sate     Wit*  trill,  same  power  as  exec- 

rnimr, — An  administrator  with  will  annexed 
is  Invested  under  statute  with  all  powers 
conferred  on  executor  named  in  will,  ex- 
cept so  far  as  there  are  express  limitations 
pat  upon  these  powers. — Kidwell  v.  Brum- 
magim.  32  Cal.  437,  438,  442. 


3»    Advene  elaisn— Not  disqualification, — 

Oar  statute  prescribes  grounds  of  disquali- 
fication, and  courts  have  no  right  to  add  to 
disqualification  prescribed  by  legislature. 
The  fact  of  adverse  claim  is  not  disqualifi- 
cation, and  does  not  Invest  court  with 
power  to  appoint  adversely  to  petitioner, 
*gb  of  deceased,  having  such  claim,  and 
who  has  absolute  right  to  letters  as  against 
corporation  authorized  to  act. — Estate  of 
Brundage,  141  Cal.  538,  540,  75  Pac.  175. 

4.  Appointment  of  administrator  and  pro- 
bate—Different  proceedings. — The  proceed- 
tags  for  the  appointment  of  an  administra- 
tor of  the  estate  of  a  deceased  person,  and 
for  admitting  a  will  to  probate,  are  en- 
tirely distinct,  and  are  conducted  on  differ- 
ent lines  of  procedure.  The  appointment  of 
an  administrator  with  the  will  annexed  is 
ic  be  made  in  the  manner  provided  for  the 
granting  of  letters  In  cases  of  intestacy. — 
Estate  of  Bouyssou,  1  Cal.  App.  657,  658,  84 
Pac.  460. 

5.  Same  — ■  Refused     only    on    convincing 

evidence^ — While  court  is  authorized  to  re- 
fuse to  appoint  executor  named  in  will  for 
want  of  integrity,  yet,  for  manifest  rea- 
sons, fhis  power  should  not  be  exercised 
except  upon  clear  and  convincing  evidence 
establishing  such  disqualifying  fact. — Es- 
tate of  Bauquier.  88  Cal.  302,  313,  26  Pac. 
178,  532. 

•»  Foreign  wills— Included  in  above  sec- 
tnuv — Above  section  provides,  that  if  execu- 
tor named  in  will  is  incompetent,  or  fails 
to   apply,   etc..    "letters    of    administration. 


with  will  annexed,  must  be  issued  as  desig- 
nated and  provided  for  granting  of  letters 
in  case  of  intestacy."  Above  section  is  not 
restricted  to  any  class  of  wilts,  and  it  cer- 
tainly must  include  foreign  wills  in  its  pro- 
vision. The  "cases  of  intestacy"  referred  to 
are  provided  for  in  sections  1365  et  seq., 
post. — Estate  of  Coan,  132  Cal.  401,  403,  64 
Pac.  691. 

7.  Ignorance  of  language  or  constitu- 
tion—Not Incompetency. — Where  only  evi- 
dence of  incompetency  was  directed  to 
point  that  petitioner  had  not  sufficient  un- 
derstanding, and  it  proved  only  that  he 
could  not  speak  English  language,  and  was 
not  instructed  as  to  constitution  of  state, 
these  facts  do  not  show  lack  of  under- 
standing, and  where  other  evidence  showed 
that  petitioner  was  man  of  intelligence  and 
education,  petitioner  can  not  be  held  to  be 
incompetent. — Estate  of  Li  Po  Tai,  108  Cal. 
484,  489,  41  Pac.  486. 

&  Incompetency  not  Implied  by  denial  of 
application. — Where  petitioner  had  made 
application  for  letters  under  section  1364, 
post,  which  had  simply  been  denied,  with- 
out any  reason  assigned,  and  without  any 
finding  of  fact,  denial  of  former  petition 
does  not  imply  finding  of  incompetency,  be- 
cause there  are  various  other  grounds  upon 
which  it  might  have  been  denied. — Estate 
of  Li  Po  Tai,  108  Cal.  484,  489,  41  Pac.  486. 

9.  Incompetent  appointed— May  act  until 
suspended  or  removed. — It  would  be  difficult 
to  distinguish  between  one  never  compe- 
tent to  serve  as  executrix,  and  one  whose 
capacity  to  serve  as  such  has  become  ex- 
tinguished. But  if  one  originally  appointed 
executrix  was  in  fact  under  age,  or  a  con- 
vict, she  is  clothed  with  all  powers  of  office 
until  she  is  suspended  or  by  proper  proceed- 
ings removed. — Schroeder  v.  Superior  Court, 
70  Cal.  343,  344,  11  Pac.  651;  Estate  of  Allen, 
78  Cal.  581,  584,  585,  20  Pac.  679. 

10.  Incompetents— Are  those  only  named 
In  statute. — That  courts  have  no  right  to 
say  that  person  is  incompetent  to  be  ap- 
pointed as  executor  unless  he  falls  within 
one  of  class  of  persons  expressly  declared 
to  be  incompetent  by  statute,  is  shown  by 
decisions  in  regard  to  administrators,  where 
law  designates  order  of  priority  in  which 
different  persons  shall  be  entitled  to  ap- 
pointment, and  also  declares  who  are  in- 
competent to  act. — Estate  of  Bauquier,  88 
Cal.  302,  310.  26  Pac.  178,  532. 

11.  "Integrity"  —  Means  soundness  of 
moral  principle. — Under  above  section  no 
person  is  competent  to  serve  as  an  executrix 
who  is  wanting  in  integrity.  The  word 
"integrity,"  as  here  used,  means  soundness 
of  moral  principle  and  character  as  shown 
by  persons  dealing  with  others  in  the  mak- 
ing and  the  performance  of  contracts,  in 
fidelity  and  honesty  in  discharge  of  trusts. 
In  short,  it  is  used  as  synonym  for  probity,  ' 
honesty,  and  uprightness  in  business  rela- 
tions with  others. — Estate  of  Bauquier,  88 
Cal.  302,  307,  26  Pac.  178,  532. 
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12.  Letters  of  administration  with  will- 
As  named. — In  absence  of  any  designation 
of  executor  by  decedent,  certain  persons 
in  certain  order  have  right  to  administer. 
When  executors  have  been  appointed  by  de- 
cedent, if  they  can  not  or  will  not  act,  or 
are  not  allowed  to  act,  then  same  persons  in 
same  order  are  entitled  to  letters  of  admin- 
istration with  will  annexed.  Falling:  choice 
of  decedent,  law  enforces  choice. — Estate 
of  Li  Po  Tai,  108  Cal.  484,  488.  41  Pac.  486. 

18.  Same— In  order  of  statute,  appointee 
not  applying. — If  executor  who  was  ap- 
pointed is  Incompetent  or  fails  to  apply  for 
letters,  letters  of  administration  with  will 
annexed  must  be  issued  "as  designated  and' 
provided  for  granting  of  letters  in  cases  of 
intestacy." — Estate  of  Richardson,  120  Cal. 
344.   346,  52   Pac.   832. 

14.  Nonresident— Moat  qualify  In  reason- 
able time. — Nonresident  may  apply  for  and 
receive  letters  testamentary  in  this  state. 
His  application  may  be  made  by  himself  in 
person  or  by  attorney,  and  if  made  by  at- 
torney he  is  constructively  present.  If  re- 
quired by  court,  he  must  appear  and  testify 
when  penalty  of  his  bond  is  fixed,  and  at 
any  rate  must  appear  and  qualify  within 
reasonable  time.  If  he  fails  to  make  appli- 
cation for  letters,  or  to  appear  and  qualify 
within  proper  time,  letters  of  administra- 
tion with  will  annexed  will  be  Issued  to 
some  person  other  than  such  nonresident. — 
Estate  of  Brown,  80  Cal.  381,  384,  22  Pac. 
233;  Estate  of  Richardson,  120  Cal.  344,  346, 
52  Pac.  832;  Estate  of  Kelley,  122  Cal.  379, 
381,  55  Pac.  136;  Estate  of  Harrison,  135 
Cal.  7,  8,  66  Pac.  846. 

15.  Public  administrator— Not  entitled,  If 
executor  named  In  will. — Above  section  de- 
clares who  is  competent  to  serve  as  execu- 
tor, and  amendment  thereto,  providing  that, 
"if  sole  executor  or  all  executors  are  in- 
competent, or  renounce,  or  fail  to  apply  for 
letters,  or  appear  and  qualify,  letters  of  ad- 
ministration with  will  annexed  must  be  is- 
sued, as  designated  and  provided  for  grant 
of  letters  in  cases  of  intestacy,"  refers  only 
to  cases  where  an  executor  has  been  named 


in  Will,  and  does  not  justify  issuance  of  let- 
ters to  public  administrator. — Estate  of  Von 
Buncken,  120  Cal.  343,  844,  52  Pac.  819. 

16.  Same— Preferred  to  alater  of  execu- 
trix.— Intention  of  legislature  is  plainly- 
manifest  In  the  language  of  above  section 
that  the  purpose  was  to  make  provisions  of 
section  1365,  post,  applicable  in  any  case 
falling  within  terms  of  above  section,  and 
where  there  was  failure  on  part  of  widow 
to  apply  for  letters  for  four  years,  followed 
by  death  of  executrix  named,  without  any 
application  made,  effect  must  be  given  to 
statute,  and  court  erred  in  assuming  that 
it  was  within  Its  discretion  to  grant  let- 
ters to  sister  of  deceased  executrix,  in  pref- 
erence to  public  administrator,  although 
she  offered  to  waive  commission  to  which 
she  would  be  entitled  in  interest  of  estate. 
—Estate  of  McDonald,  118  Cal.  277,  279,  60 
Pac.  399. 

17.  Testator  presumed  to  know  courts 
appoint  administrator  with  will. — The  tes- 
tator is  presumed  to  have  understood  that, 
in  case  of  decease  of  party  named  as  execu- 
tor without  any  other  provisions  in  will 
supplying  his  place,'  probate  court  would 
be  authorized  to  appoint  an  administrator 
with  will  annexed,  who  would  be  thereby 
Invested  with  all  powers  of  executor  named 
in  will,  subject  only  to  such  special  provi- 
sions and  limitations  as  were  Imposed  by 
statute  itself.  The  effect  is  same  as  if  tes- 
tator had  incorporated  these  provisions  in 
express  terms  in  will. — Kidwell  v.  Brum- 
magim,  32  Cal.  437,  438,  441. 

18.  "Want  of  Integrity" — Does  not  mean 
"conflict  of  Interest." — The  words  "want  of 
Integrity,"  found  in  above  section,  do  not 
apply  to  case  where  there  is  simple  conflict 
of  interest  in  regard  to  estate  between  ex- 
ecutor named  in  will  and  other  legatees.  If 
legislature  had  designed  to  make  such  con- 
flict of  interest  cause  for  refusing  to  ap- 
point an  executor  so  named,  such  intention 
would  have  been  manifested  by  language 
more  apt  for  that  purpose  than  is  to  be 
found  in  above  section. — Estate  of  Bauquier, 
88  Cal.  302,  312,  26  Pac.  178,  532. 


§  1350a.  WHEN  NO  EXECUTOR  IS  NAMED  IN  WILL.  If  [1]  no  execu- 
tor is  named  in  the  will,  or  [2]  if  the  sole  executor  or  all  the  executors  therein 
named  are  [a]  dead,  or  [b]  incompetent,  or  [c]  renounce,  or  [d]  fail  to  apply 
for  letters,  or  [e]  to  appear  and  qualify, 

Letters  of  administration  with  the  will  annexed  must  be  issued  as  designated 
and  provided  for  in  granting  of  letters  in  case  of  intestacy. 

History:     Enactment  approved  March  16,  1907,  Stats,  and  Amdts. 
1907,  p.  313,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  493. 


NO  EXECUTOR  NAMED  IN  WILL. 

1.  Construction  of  section. 

2.  Letters    of    administration  —  Daughter    of 

deceased  spouse  of  testatrix — Preference 
over  public  administrator. 


8.  Remainderman — Devisee  of — Bight  to  let- 
ters of  administration. 

See,  ante,  8  1349  and  note. 

1.  Conntroctlon  of  Meet  ion. — Above  section 
was  formerly  a  part  of  the  preceding:  sec- 
tion,   and    the   provision   herein    is    not    re- 
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INTERESTED  PARTIES  MAY  OBJECT — EXECUTRIX. 


§|  1351, 1352 


Aritted  to  any  class  of  wills,  and  must 
therefore  include  foreign  wills.  Above  sec- 
tion la  applicable  wherever  the  controversy 
as  to  who  shall  administer  Is  between  par- 
tics  interested  In  the  will. — Estate  of  Meier, 
145  Cal.  456,  Ann.  Cas.  1914D,  121,  48  L.  R.  A. 
(N.  S.j  858,  132  Pac.  764. 

1  Letters  of  administration— Daughter 
•f  ieccaacd  apovae  of  testatrix—Preference 
•w  public  administrator. — Under  the  pro- 
Tisions  of  the  above  section  and  section 
IKS,  post,  read  In  connection  with  the  pro- 
fusions of  section  1310  and  subdivision  8 
of  section  1386  of  the  Civil  Code  the  daugh- 
ter of  the  predeceased  husband  of  a  testa- 
trix, where  the  testatrix,  by  her  will,  left 
aer  property  to  her  husband,  is  entitled  to 


letters  of  administration  upon  the  estate  in 
preference  to  the  public  administrator, 
where  part  of  the  property  was  received  by 
her  under  the  will  of  her  predeceased  hus- 
band, and  they  were  related  to  each  other 
consangruineously. — Estate  of  Wyman,  182 
Cal.   645,    189    Pac.    267. 

8.  Remainderman — Devisee  of— Right  to 
letters  of  administration. — A  devisee  of  a 
remainderman  in  property  of  a  testator  has 
a  vested  interest  in  the  estate,  and  is  en- 
titled to  letters  of  administration  with  the 
will  annexed,  in  the  absence  of  any  one 
having;  a  better  right  to  apply  for  letters 
of  administration,  under  the  provisions  of 
the  above  section  and  section  1877,  post. — 
Estate  of  Davis,  175  Cal.  198,  165  Pac.  525. 


§  1351.    INTERESTED  PARTIES  MAT  FILE  OBJECTIONS.    Any  person 

interested  in  the  estate  or  will  may  file  objections  in  writing  to  granting  letters 

testamentary  to  the  persons  named  as  executors  or  any  of  them,  and  the  objec- 

tions  must  be  heard  and  determined  by  the  court ;  a  petition  may,  at  the  same 

time,  be  filed  for  letters  of  administration  with  the  will  annexed. 

History:  Enacted  March  11,  1872,  re-enactment  of  $  43  Probate 
Act  as  amended  1861  (Stats.  1861,  p.  631,  1 13) ;  amendment  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  203,  held 
unconstitutional,  see  history,  §  5  ante;  amendment  approved  March 
16,  1907,  Stats,  and  Amdts.  1907,  p.  313,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  493. 

See,  ante,  $  1349  and  note. 

As  to  authority  of  adminlatrator  with  the  will  annexed,  see,  post,  9  1356  and  note. 


§  1362.    MARRIED  WOMAN  MAT  BE  EXECUTRIX.    A  married  woman 

may  be  appointed  an  executrix.     The  authority  of  an  executrix,  who  was 

unmarried  when  appointed,  is  not  extinguished  nor  affected  by  her  marriage. 

History:  Enacted  March  11,  1872,  founded  on  §§  44,  56  Probate  Act 
as  amended  1861  (Stats.  1861,  p.  631,  §  15),  1866  (Stats.  1866-6,  p. 
765,  1 2),  and  1870  (Stats.  1870,  p.  637,  §1);  amendment  approved 
March  19,  1891,  Stats,  and  Amdts.  1891,  p.  136. 


MARRIED  WOMAN  MAY  BE  EXECU- 
TRIX. 

1.  "Authority     is    extinguished' 9   —   Means 

"ceases  to  be  competent." 

2.  Same  —  Construction    of    section    before 

amendment  of  1891. 

1  Authority — Not  extinguished  eo  instanti  by 

marriage. 
1  Statute  requires  adjudication — Which  shall 

be  record-evidence  of  marriage. 

See,  ante,  9  1849  and  note. 

1.  "Authority  la  extinguished"  —  Meani 
■ua«i«  to  fee-  competent." — When  above  sec- 
tion it  read  In  connection  with  section  1350, 
ante,  sections  1411,  1436,  1437,  post,  and 
other  sections,  it  sufficiently  appears  that 
tae  words  "her  authority  is  extinguished" 
are  employed  as  the  equivalent  of  "she 
cesses  to  be  competent."  She  becomes  in- 
competent, and  may  be  proceeded  against 
for  suspension  and  removal  as  provided  in 
•ection  1436,  post,  and  sections  immediately 
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following:. — Schroeder  v.  Superior  Court,  70 
Cal.  343,  344,  11  Pac.  651. 

2.  Same— Construction  of  section  before 
amendment  of  1891  j  Estate  of  Allen,  78  Cal. 
581,  584,  20  Pac.  679;  McMillan  v.  Hay  ward, 
94  Cal.  357,  361,  29  Pac.  774. 

3.  Authority  —  Not  extinguished  eo  In- 
stanti by  marriage. — By  virtue  of  above  sec- 
tion, where  an  executrix  marries;  her  au- 
thority Is  not  extinguished,  nor  does  fact  of 
her  marriage  deprive  her  eo  instanti  of  all 
her  powers;  if  that  were  so,  it  would  follow 
that  no  special  administratrix  could  be  ap- 
pointed.— Schroeder  v.  Superior  Court,  70 
Cal.  343,  344,  11  Pac.  651;  Estate  of  Allen,  78 
Cal.  581,  584,  585,  20  Pac.  679;  Cosgrove  v. 
Pitman,  103  Cal.  268,  277,  37  Pac.  232. 

4.  Statute  requires  adjudication— Which 
shall  be  record-evidence  of  marriage. — The 

intent  of  the  statute  is  evident  from  lan- 
guage employed.  If  doubt  remain  as  to 
proper  interpretation  of  sections  of  code. 
It  would  be  proper  so  to  interpret  them  as 
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to   afford    executors   an   opportunity   to   ad-  from    all    liability    to    collateral    attack. 

mlt,    or    deny,    marriage,   and,   as    requiring:  Schroeder    v.    Superior    Court,    70    Cal.    34S. 

an  adjudication,  which  shall  be  record-evi-  345    n  Pac    651 
dence  of  marriage  (if  court  shall  And  mar- 
riage   has    taken    place),    and    shall   relieve  The  above  decisions  all  before  amendment 

subsequent    proceedings    of    administration  of  1891. 

§1363.  EXECUTOR  OP  AN  EXECUTOR.  No  executor  of  an  executor 
shall,  as  such,  be  authorized  to  administer  on  the  estate  of  the  first  testator,  but 
on  the  death  of  the  sole  or  surviving  executor  of  any  last  will,  letters  of  admin- 
istration with  the  will  annexed,  of  the  estate  of  the  first  testator,  left  unadmin- 
istered,  must  be  issued. 

History:     Enacted  March  11,  1872,  re-enactment  of  S  45  Probate  Act 

See,  ante,  |  1849  and  note.  As  to  settlement  of  account*  of  deceased 

A»   to    power   of   administrator   with   the       executor  or  administrator,  see,  post,    8  1639 
will  annexed;  see,  post,  i  1S56  and  note.  and  note. 

§  1364.    LETTERS  OF  ADMINISTRATION  DURANTE  MINORS  iETATE. 

Where  a  person  absent  from  the  state,  or  a  minor  is  named  executor — if  there 
is  another  executor  who  accepts  the  trust  and  qualifies — the  latter  may  have 
letters  testamentary  and  administer  the  estate  until  the  return  of  the  absentee 
or  the  majority  of  the  minor,  who  may  then  be  admitted  as  joint  executor.  If 
there  is  no  other  executor,  letters  of  administration,  with  the  will  annexed 
must  be  granted;  but  the  court  may,  in  its  discretion,  revoke  them  on  the 
return  of  the  absent  executor  or  the  arrival  of  the  minor  at  the  age  of  majority. 
History:      Enacted   March    11,    1872,    founded   on    S  46    Probate   Act. 

LETTERS   OF   ADMINISTRATION— DUR-      executor   upon   his   return.— Estate   of  Kel- 

ANTE  -ffiTATE.  ley,  122  Cal.  379,  382,  55  Pac.  136. 

1.  "Absent  from  the  state" — Means  actually  *•     Executrix     named     la     will—Alienee 

absent.  from  state— Appointment  of  administrator 

oau       x  x  jaj3*xj.ji  Revocation  on  return  of  executrix— Dlscre- 

2.  Absentee  returned — Admitted  as  co-execu-      tiawk  m*  *„„,*     t«  .  «..    T        J    r    v       w 

x  xton  of  eourt. — In  a  case  In  which  the  sur- 

viving   wife   of   decedent   was   absent    from 

3.  Executrix    named    in    will — Absence    from      the    state   at    the    time   of    his    death,    was 

state — Appointment    of    administrator —  named  In  his  will  as  executrix,  and  on  ap- 

Revocation  on  return  of  executrix — Dis-  plication    of  another   person   letters   of   ad- 

cretion  of  eourt.  ministration    with    the    will    annexed    were 

4.  Nonresident   applying— Must   come   to  this  *ranted  to  a  sister  of  the  deceased,  on  the 

state  within  reasonable  time.  subsequent  return  to  California  of  the  sur- 

k    t>  w       1    -   •  x     x         »  j  xx.  viving  wife,  the  court  did  not  abuse  its  dis- 

5.  Public  administrator-Removed  on  petition      cretion,   un^er  the  provisions  of  the  above 

of  one  entitled.  section,  in  revoking:  the  letters  of  adminis- 

6.  Removed — Administrator  with  will,  in  favor      tration  granted  to  the  sister,  and  it  would 

of  executor  named.  .  have  been  an  abuse  of  discretion  to  refuse 

7.  Revocation— When  in  discretion  of  court.  to  BTAnt  letters  testamentary  to  the  widow, 

without  regard  to  the  question  of  whether 

See,  ante,   8  1349  and  note.  or  not  she  was  named  in  the  will  as  execu- 

1.  "Absent   from   the  state" — Mean*   act-  trix,  as  against  the  sister  appointed,  under 

ually    absent. — The    words    "person    absent  the  provisions  of  sections  1383-1386,  post. 

from    state,"    used    in   above    section,    mean  Estate  of  Randall,  177  Cal.  363,  170  Pac.  835, 

person  both  actually  and  constructively  ab-  appyingr  the  doctrine  in  In  re  Li  Po  Tai,  108 

sent;   that  it   to   say,   person  who   is  out  of  Cal.  484,  41  Pac.  486. 

state  and  has  made  no  application   for  let-  An  to  discretion  of  court  In  appointing  ad- 

ters.— Estate  of  Brown,  80  Cal.   381,  385,  22      mlnlstrator,  see,  ante,   §  1349,  note  par.  5. 

4*     Nonresident    applying: — Must    come    to 

2.  Absentee    returned — Admitted    as    co-       this   state   within    reasonable   time Where- 

executor.— Above  section  provides  for  case  nonresident  has  made  application  for  letters 
of  person  absent  from  state  who  is  named  as  either  in  person  or  by  attorney,  it  is  not  ab- 
executor,  and  there  is  another  who  qualifies.  solutely  necessary  that  he  be  actually  in 
The    absentee    may    be    admitted    as    joint       nate  when  order  is  made  directing  issuanct 
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ACTS  OF  A  PORTION  OF  EXECUTORS  VALID. 
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of  letters.  If  bond  is  required,  court  may  de- 
fer for  time  fixing:  penalty  of  it,  or  may  fix 
it  by  examining-  on  oath  other  persons,  and 
if  property  requires  immediate  care,  special 
administrator  may  be  appointed.  Of  course 
Appointee  must  come  here  within  reason - 
ibe  time  and  personally  submit  himself  to 
jarisdiction  of  court,  and  personally  conduct 
Kttlement  of  estate. — Estate  of  Brown,  80 
CaL  311.  384,  22  Pac.  233. 

5.    Pnfclie  administrator— Removed  on  pe- 

ttm  ef  one  entitle*. — Where  letters  of  ad- 
ministration, with  or  without  will  annexed, 
bare  been  granted  to  public  administrator, 
eldest  son  of  decedent  may,  under  above 
section,  petition  to  have  him  removed,  and 
ainielf  appointed,  and,  if  petitioner  is  not 
incompetent  by  reason  of  some  statutory 
disqualification,  court  has  no  discretion  to 
deny  his  petition. — Estate  of  Li  Po  Tal,  108 
CaL  484,  488,  41  Pac.  486. 

C  RenvoTed — Administrator  with  will,  In 
am  of  exeentor  named. — Above  section  is 
made  applicable  to  estates  in  which  will  has 
been  probated,  and  administrator  with  will 


annexed  has  been  appointed.  It  does  not 
provide  that  administrator  with  will  an- 
nexed may  be  removed  to«permit  relative  or 
person  entitled  to  administer  to  be  ap- 
pointed; but  only  one  who  has  been  named 
as  executor,  and  leaves  that  to  discretion  of 
court. — Estate  of  Li  Po  Tai,  108  Cal.  484, 
488,  39  Pac.  30,  31,  41  Pac.  486. 

7.  Revocation  —  When  in  discretion  of 
conrt. — Above  section  does  not  apply  where 
petition  for  removal  of  administrator  with 
will  annexed  is  based  upon  right  to  admin- 
ister conferred  upon  petitioner  by  statute. 
If  petitioner  has  no  other  right  to  admin- 
ister, except  such  as  flows  from  his  desig- 
nation by  decedent,  then  above  section 
applies,  and  granting*  or  refusal  of  petition 
rests  in  sound  discretion  of  court.  But 
when  petition  is  based  upon  statutory  right 
to  administer,  then  section  1383,  post,  ap- 
plies, and,  if  petitioner  is  not  incompetent 
by  reason  of  some  statutory  disqualification, 
court  has  no  right  to  deny  his  petition. — Es- 
tate of  Li  Po  Tal,  108  Cal.  484,  488,  41  Pac. 
486. 


§1365.  ACTS  OF  A  PORTION  OF  EXECUTORS  VALID.  When  aU  the 
executors  named  are  not  appointed  by  the  oourt,  those  appointed  have  the 
tame  authority  to  perform  all  acts  and  discharge  the  trust,  required  by  the 
will,  as  effectually  for  every  purpose  as  if  all  were  appointed  and  should  act 
together;  where  there  are  two  executors  or  administrators,  the  act  of  one  alone 
shall  be  effectual,  if  the  other  is  absent  from  the  state,  or  laboring  under  any 
legal  disability  from  serving,  or  if  he  has  given  his  co-execuf or  or  co-adminis- 
trator authority,  in  writing,  to  act  for  both ;  and  where  there  are  more  than  two 
executors  or  administrators,  the  act  of  a  majority  is  valid. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  47  Probate  Act 
as  amended  1861,  Stats.  1861,  p.  631,  S  16. 


SEVERAL  EXECUTORS— ACTS  OF  POR- 
TION VALID. 

1,2.  Act  of  one  representative,  act  of  all. 

3.  Care  in  trusting  to  co-executor  will  save 
from  liabilitj. 

1  Co-execntor — Bound  by  acts  of  other  co- 
executor. 

5.  Go-executors — Liable   jointlj   and   sever- 

ally for  losses  bj  neglect. 

6.  Same — May  act  and  account  separately. 

7.  Same  —   Responsible    for    transfer    of 

moneys  to  co-executor. 

8.  Delay  to  report  is  negligence  that  creates 

liability. 

9.  Extent  of  liability — Depends  on  circum- 

stances. 

10.  Inability  to  act — May  justify  transfer  of 
estate  to  co-executor. 

1L  Insolvency — Not  basis  for  distrust  of  co- 
executor. 

12.  8ame — Of  one  does  not  relieve  the  other 

from  accounting. 

13.  Jo»nt  and  several  bond  of  co-pxecutors — 

Liability  for  misconduct  of  each. 


14.  Liability  for  misfeasance  of  co-executor 

— Is  for  his  own  neglect. 

15.  Liability    for   a   co-executor's    breach — 

When  not  interfering. 

16.  Majority  of  representatives — Can  not  de- 

prive one  of  counsel. 

17.  Neglect  to  collect  by  only  one — Charges 

only  one. 

18.  Obligation   of  co-executors  —  Is   one   of 

contract,  and  several. 

19.  Only  good  reasons  justify  turning  over 

property  to  co-executor. 

20.  Rejection  of  claim  by  one  co-administra- 

tor— Is  act  of  all. 

21.  Release  of  one  of  co-executors  for  neg- 

lect— Not  release  of  all. 

22.  Surviving   co-executor  —  Not   responsible 

for  act  of  co-executor. 


See,  ante,  8  1349  and  note. 

1.     Act  of  one  representative,  net  of  nil. 

— Executors  or  administrators  are  esteemed 
as  but  one  person,  representing  testator,  or 
Intestate,  and,  therefore,  acts  done  by  any 
one  of  them,  relative  either  to  delivery, 
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gift,  sale,  payment,  possession,  or  release  of 
testator's  or  Intestate's  goods,  are  deemed 
acts  of  all.  For  each  executor  or  adminis- 
trator is  considered  as  entirely  representing 
testator  or  Intestate. — Willis  v.  Farley,  24 
Cal.  490,  601. 

A»  to  the  authority  of  ©me  of  several 
executors,  see  note  134  Am.  St  Rep.  853. 

2.  The  act  of  one  of  two  or  more  admin- 
istrators or  executors,  in  the  sphere  of  his 
authority  as  administrator  or  executor,  is 
act  of  all.  In  the  case  of  joint  executors, 
the  authority  of  each  is  entire. — Gilmore  v. 
W.  H.  Baker  Co.,  12  Wash.  468,  41  Pac.  124. 

3.  Care  1m  trusting-  to  co-executor  will 
save  from  liability. — Good  faith  alone  will 
not  save  an  executor,  who  has  intrusted  to 
his  co-executor  fund  for  which  he  was  him- 
self primarily  responsible,  from  liability, 
nor  will  bad  faith  on  part  of  his  co-executor 
subject  him  to  it.  Good  reasons  existing  for 
turning  over  money,  if  he  acted  in  good 
faith,  and  with  reasonable  care  and  pru- 
dence, so  that  it  can  not  be  said  that  those 
who  are  entitled  to  receive  it  have  lost  it 
through  his  fault  or  negligence,  he  would 
not  be  held  responsible. — Estate  of  Osborn, 
87  Cal.  1,  5,  11  L.  R.  A.  264,  25  Pac.  157. 

4.  Co-executor— Bound  by  acta  \>t  other 
co-executor. — Of  two  co-executors  in  ad- 
ministration of  estate,  one  had  right  to  act 
alone  or  not  at  all,  as  he  chose.  He  could 
have  renounced  trust  entirely — it  is  unfor- 
tunate for  him  that  he  did  not  do  so;  but, 
in  acting  with  other,  he  made  latter's  acts 
his  own,  and  he  is  bound  by  them. — Estate 
of  Osborn,  87  Cal.  1,  7,  11  L.  R.  A.  264,  25 
Pac.  157. 

5.  Co-executors  Liable  Jointly  and  sev- 
erally for  losses  by  neglect. — Where  estate, 
or  part  of  it,  has  been  lost  through  failure 
of  executors  to  perform  some  duty  required 
of  them  by  trust,  such  as  to  collect  debts, 
before  statute  of  limitations  has  barred  an 
action  thereon,  to  preserve  estate,  to  pre- 
vent waste,  etc.,  they  are  liable  jointly  and 
severally. — Estate  of  Osborn,  87  Cal.  1,  5,  11 
L.  R.  A.  264,  25  Pac.  157. 

6.  Same— May  act  and  account  separately. 

— Each  of  two  co-executors  is  chargeable 
with  full  amount  of  assets  which  may  come 
Into  his  hands,  and  is  entitled  to  be  cred- 
ited with  all  disbursements  legally  made  on 
behalf  of  estate.  Each  may  keep  separate 
account,  and  present  same  for  final  settle- 
ment.— Hope  v.  Jones,  24  Cal.  90,  93;  Avila 
v.  Burnett,  33  Cal.  658,  667. 

7.  Same  —  Responsible  for  transfer  of 
moneys  to  co-executor. — Where  an  executor 
called  east  on  business  intrusted  half  of 
moneys  of  estate  to  his  co-executor,  and, 
thereafter,  upon  filing  final  account,  co- 
executor  was  insolvent,  court  held  the  other 
liable  to  estate  for  balance  of  moneys 
which  should  have  been  on  hand.  The 
executor  acted  in  utmost  good  faith  in  all 
matters  connected  with  estate,  he  is  man  of 
high  character  and  excellent  repute,  and 
there   was   no   Intentional  neglect   of   duty: 


but  court  is  not  authorised  by  hardship  of 
this  particular  case  to  depart  from  well- 
settled  principles,  to  establish  precedent 
which  would  open  avenue  of  waste,  fraud, 
and  peculation  in  management  of  estates, 
and  for  which  guilty  parties  could  not  be 
held  accountable. — Estate  of  Osborn,  87  Cal. 
1,  6,  11  L  R.  A.  264,  25  Pac.  157. 

8.  Delay  to  report  la  ne#;lis;enee  t±mt 
creates  liability. — Delay  of  co-executor, 
through  period  of  twenty  years,  to  report 
to  court  his  own  transactions  with  respect 
to  property  of  estate  was,  itself,  negligence, 
and,  taken  in  connection  with  reports  made 
by  himself,  and  his  co-executor,  where  it 
was  made  to  appear  that  they  received  all 
moneys  therein  accounted  for  jointly,  is 
sufficient  to  render  him  liable  for  whole 
balance  of  estate. — Estate  of  Osborn,  87  Cal. 
1,  8,  11  L.  R.  A.  264,  25  Pac.  157. 

9.  Extent  of  liability— Depends  on  cir- 
cumstances.— The  extent  of  liability  of  one 
executor  for  acts  of  his  co-executor  will 
depend  very  much  upon  circumstances  of 
each  case. — Estate  of  Sanderson,  74  Cal.  199, 
212,  15  Pac.  753. 

10.  Inability  to  act— May  Justify  transfer 
of  estate  to  co-executor. — It  is  not  universal 
rule  that  if  an  executor  turns  over  assets 
which  he  has  received  to  his  co-executor  he 
becomes  responsible  for  due  application  and 
administration  of  those  assets  by  his  co- 
executor.  There  may  be  circumstances 
which  render  it  not  only  appropriate,  but 
necessary,  to  make  such  transfer  of  assets 
of  an  estate  by  an  executor  to  his  co-execu- 
tor in  good  circumstances  and  credit;  such 
as  inability  to  act,  by  reason  of  sickness 
or  imprisonment. — Estate  of  Osborn,  87  Cal. 
1,  4,  11  L.  R.  A.  264,  25  Pac.  157. 

11.  Insolvency— Not  basis  for  distrust  of 
co-executor. — A  wrongful  act,  or  omitted 
duty,  lies  at  foundation  of  liability  of  an 
executor.  He  has  right  to  assume  in  all 
cases  that  his  co-executor  is  an  honest  man. 
Where  testator,  by  his  appointment,  recom- 
mended him  as  such,  fact  that  he  is  insol- 
vent should  create  no  suspicion  upon  which 
to  base  want  of  confidence.  An  honest  exec- 
utor who  is  poor  is  as  Worthy  of  confidence 
and  trust  as  an  honest  executor  who  is  rich. 
— Estate  of  Osborn,  87  Cal.  1,  5,  11  L.  R.  A. 
264,  25  Pac.  157. 

12.  Same— Of  one  does  not  relieve  the 
other  from  accounting. — If  any  unfavorable 
consequences  may  be  supposed  to  have  been 
suffered  by  an  executor,  by  reason  of  in- 
solvency of  his  co-executor,  he  can  avoid 
them  by  prompt  action  on  his  part;  but 
such  insolvency  can  not  relieve  him  of  bur- 
den of  accounting  for  property  of  estate  in 
his  possession. — Estate  of  Sanderson,  74  Cal. 
199,  214,  15  Pac.  753. 

13.  Joint  and  several  bond  of  co-execu- 
tor*—Liability  for  misconduct  of  each. — - 
When  executors  give  Joint  and  several  bond, 
effect  is  to  make  them  jointly  and  severally 
liable  on  such  bond  for  misconduct  of  each. 
— Estate  of  Sanderson,  74  CaL  199,  212,  15 
Pac.  753. 
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14.  Liability  for  misfeasance  of  co-execu- 
tor—Is  for  fete  tin  »es;lect< — Where  an  ex- 
ecutor Is  guilty  of  neglect  with  reference 
to  assets  in  possession  of  his  co-executor, 
he  Is  not  made  liable  upon  theory  that  as- 
sets are  in  possession  of  both, — which  In 
'ret  they  are  not, — but  upon  his  neglect  in 
delivering  them  to  his  co-executor  without 
good  cause,  or  in  not  seeing  to  it  that  they 
were  taken  out  of  possession  of  co-executor, 
or  were  not  by  him  misapplied  or  lost. — Es- 
tate of  Sanderson,  74  Cal.  199,  213,  16  Pac 
7»S;  Estate  of  Osborn,  87  CaL  1,  6,  11  L.  R.  A. 
2(4,  26  Pac  157. 


14.  Liability  for  a  co-executor's  breach-— 
aot  iBterferlaa*. — If  an  executor 
stands  by  and  sees  breach  of  trust  com- 
mitted, or  about  to  be  committed,  by  co- 
executor,  and  does  nothing  to  protect  es- 
tate, or  call  defaulting  executor  to  account,  . 
he  is  liable. — Estate  of  Sanderson,  74  Cal. 
19),  213.  16  Pac.  763;  Estate  of  Osborn,  87 
CaL  1,  6,  11  L  R.  A.  264,  26  Pac.  167. 

1C  Majority  of  rcpre— atatlyes  Cam  mot 
iepitre  oie  of  eoaiaael. — Provision  of  above 
section  that  "where  there  are  more  than 
two  executors  or  administrators,  act  of  ma- 
jority is  valid"  refers  to  case  under  will  or 
in  relation  to  trust,  as  is  shown  by  reading 
entire  section.  It  does  not  mean  that  act 
o!  majority  can  deprive  one  of  the  execu- 
tors or  administrators  of  assistance  and  ad- 
vice of  counsel. — Estate  of  Scott,  1  Cal.  App.  / 
74«.  748,  83  Pac.  86. 

IT.  Neaieet  to  collect  by  only  one- 
Charges  only  one. — Neglect  to  collect  debt, 
which  might  with  proper  exertion  be  col- 
lected, is  devastavit,  and  devastavit  by  one 
of  two  executors  shall  not  charge  his  com- 
panion, provided  he  has  not  Intentionally  or 
otherwise  contributed  to  it  For  testator's 
misplaced  confidence  in  one  shall  not  oper- 
ate to  the  prejudice  of  other. — Estate  of 
Sanderson,  74  CaL  199,  212.  16  Pac.  763. 

18,  Obligation  of  co-executor— Is  one  of 
contract,  and.  several. — The  claim  that  if 
executors  are  Joint-debtors  release  of  one 
is  release  of  the  other,  can  not  be  main- 
tained. Obligations  of  co-executors  arise 
from  their  contract  and  are  several.  Al- 
though one  may  in  some  cases  make  him- 
self liable,  by  placing  other  in  position  to 
do  wrong,  or  by  aiding  him  in  his  act  of 
misfeasance,  liability  is  still  the  several 
liability  of  each;  and  this  is  so,  even  if  it  be 
conceded   devisees   or   legatees   may,   under 


Borne  circumstances,  claim  both  to  be  lia- 
ble.— Estate  of  Sanderson,  74  Cal.  199,  211, 
16  Pac.  763;  Estate  of  Osborn,  87  Cal.  1,  6, 
11  L.  R.  A.  264,  26  Pac.  167. 

1*.  Only  a*ood  reason*  jnatlfy  turning; 
oyer  property  to  co-executor.— -An  executor 
who  has  money  of  estate  in  his  hands,  and 
turns  it  over  to  his  co-executors,  or  to  ac- 
tive assistants  to  put  into  hands  of  his- 
co-executors,  is  generally  liable  for  any 
misapplication  of  it  by  latter.  There  are 
exceptions  to  this  general  rule;  but  to  avoid 
liability  in  such  cases,  it  must  appear  that 
good  reasons  exist  for  turning  over  money 
to  co-executor,  and,  in  allowing  him  to 
keep,  control,  and  disperse  it,  he  acted  in 
good  faith,  without  notice  of  any  purpose 
to  misapply  it,  and  with  reasonable  pru- 
dence and  discretion. — Estate  of  Osborn,  87 
Cal.  1,  4,  11  L.  R.  A.  264;  26  Pac.  167;  Es- 
tate of  Carver,  123  Cal.  102,  104,  66  Pac.  770. 

20.  Rejection  of  claim  by  one  co-admin- 
istrator—la  act  of  all. — Where  plaintiff  had 
presented  his  claim  duly  authenticated  to 
one  only  of  several  administrators,  who  re- 
fused to  allow  it,  and,  in  his  action  for  re- 
covery of  rejected  demand,  alleged  fact  of 
having  so  presented  it  and  its  rejection,  de- 
murrer of  administrators,  defendants,  was 
not  to  be  supported  on  ground  that  claim 
had  been  presented  to,  and  rejected  by,  only 
one  of  administrators;  for  Joint  adminis- 
trators are  regarded  in  law  as  one  person, 
and  acts  of  one  are  deemed  to  be  acts  of  all, 
as  they  have  Joint  and  entire  authority  over 
whole  property. — Willis  v.  Farley,  24  Cal. 
490,  601.  See  GUmore  v.  W.  H.  Baker  Co.,  12 
Wash.  468,  471,  41  Pac.   124. 

21.  Release  of  one  of  co-executor*  for 
neglect— Not  release  of  all. — It  is  claimed 
that  any  negligence  on  part  of  executor 
constitutes  tort,  and,,  as  there  can  be  but 
one  satisfaction  of  tort,  release  of  one  of 
them  releases  both.  But  for  neglect  of 
their  duty  as  trustees,  they  are  liable,  as 
for  breach  of  contract  obligations  they  take 
upon  themselves  as  executors,  and  which 
are  several. — Estate  of  Sanderson,  74  Cal. 
199,  211,  16  Pac.  763. 

22.  Surviving-  co-ex ecn tor  —  Not  respon- 
sible for  act  of  co-executor. — If  property 
has  become  lost  to  estate  while  In  posses- 
sion of  co-executor,  surviving  co-executor 
is  not  to  be  held  responsible  for  it;  for  he 
is  not  responsible  for  act  of  his  co-executor 
in  which  he  may  have  taken  no  part. — Abila 
v.  Burnett,  33  Cal.  668,  667. 


§1356.     AUTHORITY  OF  ADMINISTRATORS  WITH  WILL  ANNEXED. 

LETTERS,  HOW  ISSUED.    Administrators  with  the  will  annexed  have  the 

same  authority  over  the  estates  which  executors  named  in  the  will  would  have, 

and  their  acts  are  as  effectual  for  all  purposes.    Their  letters  must  be  signed 

by  the  clerk  of  the  court,  and  bear  the  seal  thereof. 

History:  Enacted  March  11,  1872,  founded  on  §5  48,  49  Probate 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  203,  held  unconstitutional,  see  history,  5  5  ante. 
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ADMINISTRATOR  WITH  WILL 
ANNEXED— AUTHORITY  OF. 

1.  Administrator  with  will  annexed. 

2.  Same — Power  of  sale. 

3.  Same — Same — Time  of  exercise  of  power. 

See,  also,  post,  Sfi  1452,   1681  and  notes. 
Bee,  ante,  6  1349  and  note. 

1.     Admlalstrator    with     will    aaaexed.— 

"The  testator  is  presumed  to  have  under- 
stood that  in  case  of  the  decease  of  the 
party  named  as  executor,  without  any  other 
provision  in  the  will  supplying*  his  place, 
the  probate  court  would  be  authorized  to 
appoint  an  administrator  with  the  will  an- 
nexed, who  would  be  thereby  Invested  with 
all  the  powers  of  the  executor  named  in  the 
will,  subject  only  to  such  special  super- 
vision   and  limitation*  as   are   imposed   by 


statute.  The  effect  is  the  same  as  if  the 
testator  had  these  provisions  [of  Probate 
Act,  carried  into  this  code]  in  express  terms 
in  the  will  itself." — Kidwell  v.  Brumraagrinx, 
32  Cal.  436,  441. 

a.  Same— Power  of  sale  same  as  that  of 
executor  named  in  will,  and  he  can  sell  the 
land  devised  if  the  executor  could  have 
sold  it. — Kidwell  v.  Brummagim,  32  CaL 
436,  441. 


S.  Same  —  Sane  —  Time  of  exerewe  of 
power  is  not  limited  to  one  year,  although 
will  directs  his  executor,  within  one  year 
after  testator's  decease,  to  sell  his  real 
estate  and  dispose  of  the  proceeds  upon  cer- 
tain trusts;  unless  there  are  express  words 
in  the  will  showing*  the  testator's  Intention 
to  thus  limit  the  exercise  of  the  po^wer. — 
Kidwell  v.  Brummagim,  32  CaL  436,  441. 


ARTICLE  n. 

FORM  OP  LETTERS. 


S  1360.    Form  of  letters  testamentary. 
1 1361.    Form    of    letters    of    administration 
with  the  will  annexed. 


1 1362.    Form  of  letters  of  administration. 


§1360.    FORM  OF  LETTERS  TESTAMENTARY.    Letters  testamentary 

must  be  substantially  in  the  following  form:   State  of  California,  county,  or 

city  and  county  of .    The  last  will  of  A.  B.,  deceased,  a  copy  of  which  is 

hereto  annexed,  having  been  proved  and  recorded  in  the  superior  court  of  the 

county,  or  city  and  county  of ,  C.  D.,  who  is  named  therein  as  such,  is 

hereby  appointed  executor.    Witness,  G.  H.,  clerk  of  the  superior  court  of  the 

county,  or  city  and  county  of ,  with  the  seal  of  the  court  affixed  the 

day  of ,  A.  D.,  18 — .    (Seal.)    By  order  of  the  court.    G.  H.,  clerk. 

History:  Enacted  March  11,  1872,  re-enactment  of  5  50  Probate 
Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C. 
P.  Pt.),  P.  79. 


As    to    seal    of    court    belasT    required    to 
wkat  documents,  see,  ante,  5  153  and  note. 


As  to  seal  of  court,  srenerally,  see,  ante, 
8§  147-153  and  notes. 


§  1361.  FORM  OF  LETTERS  OF  ADMINISTRATION,  WITH  THE  WILL 
ANNEXED.  Letters  of  administration,  with  the  will  annexed,  must  be  sub- 
stantially in  the  following  form:  State  6f  California,  county   [or  city m  and 

county]  of .    The  last  will  of  A.  B.,  deceased,  a  copy  of  which  is  hereto 

annexed,  having  been  proved  and  recorded  in  the  superior  court  of  the  county, 

or  city  and  county  of ,  and  there  being  no  executor  named  in  the  will  (or 

as  the  case  may  be),  C.  D.  is  hereby  appointed  administrator  with  the  will 
annexed.    Witness,  G.  H.,  clerk  of  the  superior  court  of  the  county,  or  city  and 

county  of ,  with  the  seal  of  the  court  affixed,  the day  of ,  A.  D. 

18 — .    (Seal.)    By  order  of  the  court.    G.  H.,  clerk. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  51  Probate  Act; 
amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  79. 
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§1362.  FOEM  OF  LETTERS  OF  ADMINISTRATION.  Letters  of  admin- 
istration  must  be  signed  by  the  clerk,  under  the  seal  of  the  court,  and  substan- 
tially in  the  following  form :  State  of  California,  county,  or  city  and  county 
of .  C.  D.  is  hereby  appointed  administrator  of  the  estate  of  A.  B.,  de- 
based.   (Seal.)     Witness,  G.  H.,  clerk  of  the  superior  court  of  the  county,  or 

city  and  county  of ,  with  the  seal  thereof  affixed,  the day  of , 

A.  D.  18 — .    By  order  of  the  court.    6.  H.,  clerk. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  71  Probate  Act; 
amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt )' 
p.  79.  '  ' 


POBM  OP  LETTERS  OF  ADMINISTRA- 
TION. 

L  Affixing  seal — At   place   indicated  not   es- 
sential. 

1  Same — To  paper  on  which  letters  written, 
sufficient, 

3.  Attested   letters  —  Conclusive  against   col- 

lateral attack. 

4.  Seal,  absence  of,  from  letters — No  harm  on 

collateral  attack. 


1.  AflxlBg;  seal— At  place  Indicated  not 
rauatlal. — Code  only  requires  that  letters  of 
administration  shall  be  substantially  In 
form  prescribed  by  above  section,  that  Is, 
essential,  by  including;  material  or  essential 
part,  and  it  is  not  material  nor  essential 
that  seal  should  be  affixed  at  place  indicated 
to  form,  unless  fact  of  place  being:  so  indi- 
cated makes  affixing;  of  it  at  that  particular 
place  material  or  essential. — Sharp  v.  Dye, 
«4  Cal.  9.  10,  27  Pac.  789. 


J.  Same — To  paper  oat  which  letters  wrlt- 
tca.  aaateleat. — Civil  Code  provides  that  "a 
corporate  or  official  seal  may  be  affixed  to 
instrument  by  mere  impression  upon  paper 
or  other  material  upon  which  such  instru- 
ment is  written"  (Civ.  Code,  5  1628),  it  is 
not  necessary  to  affix  seal  of  court  to  any 
other  matter  contained  on  sheet  or  page 
ipoa  which  letters  of  administration  are 
•Titian,  but  it  is  necessary  to  affix  one  to 


said  letters,  and,  under  circumstances,  affix- 
ing seal  upon  paper  upon  which  said  letters 
are  written  is  substantial  compliance  with 
law.— Sharp  v.  Dye,  64  Cal.  9,  10,  27  Pac. 
789. 

3.  Attested  letters  —  Coaclnslve  aaralnnt 
collateral  attack.— Where  court  has  Juris- 
diction of  estate  of  deceased  and  to  appoint 
administrators,  if  letters  issued  have  been 
duly  attested,  it  is  unquestionable  that  as 
against  any  collateral  attack  they  would 
be  conclusive  evidence  of  due  qualifications 
and  authority  to  act  as  administrators.— 
Dennis  v.  Bint,  122  Cal.  39,  42,  54  Pac.  378. 

4.  Seal,  absence  of,  from  letters-— No 
harm  on  collateral  attack. — The  purpose  of 
seal  is  to  authenticate  document,  and  to 
show  that  it  actually  emanated  from  court, 
and,  where  letters  recited  that  seal  was 
affixed,  and  that  person  named  acted  as  ad- 
ministratrix, claiming;  to  hold  valid  letters, 
and  court  recognized  her  as  administratrix, 
and  repeatedly  made  orders  reciting  that 
she  was  such,  authenticity  of  letters  hav- 
ing been  thus  postulated  and  presumed  in 
quarters  where  duty  and  interest  combined 
to  require  truth  of  matter  to  be  known,  it 
would  seem  that  presumption  should  be 
deemed  conclusive  against  collateral  attack, 
and  absence  from'  letters  of  impress  of  seal 
does  not  impair  their  effect  upon  collateral 
attack  as  evidence  of  her  authority  as  ad- 
ministratrix.— Dennis  v.  Bint,  122  Cal.  39 
43,  64  Pac.  378. 
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ARTICLE  III. 

LETTERS  OF  ADMINISTRATION,  TO  WHOM  AND  THE  ORDER  IN  WHICH  THEY 

ARE  GRANTED. 

1 1365.  Order  of  persona  entitled  to  admin-  $  1368.  When  minor  or  incompetent  entitled, 
ister.    Partner  not  to  administer.  who  appointed  administrator. 

8 1366.  Preference  of  persons  equally  en-  8 1369.  Who  are  incompetent  to  act  as  ad- 
titled,  ministrators. 

f  1367.  In  discretion  of  court  to  appoint  ad-  f  1370.  Married  woman  may  be  administra- 
ministrator,  when.  trix. 

§  1365.  ORDER  OF  PERSONS  ENTITLED  TO  ADMINISTER.  Adminis- 
tration of  the  estate  of  a  person  dying  intestate  must  be  granted  to  some  one  or 
more  of  the  persons  hereinafter  mentioned,  the  relatives  of  the  deceased  being 
entitled  to  administer  only  when  they  are  entitled  to  succeed  to  his  estate  or 
some  portion  thereof;  and  they  are,  respectively,  entitled  thereto  in  the  follow- 
ing order: 

1.  The  surviving  husband  or  wife,  or  some  competent  person  whom  he  or 
she  may  request  to  have  appointed. 

2.  The  children. 

3.  The  father  and  mother. 

4.  The  brothers  and  sisters. 

5.  The  grandchildren. 

6.  The  next  of  kin  entitled  to  share  in  the  distribution  of  the  estate. 

7.  The  public  administrator. 

8.  The  creditors. 

9.  Any  person  legally  competent. 

[Partner  not  to  administer.]  If  the  decedent  was  a  member  of  a  partner- 
ship at  the  time  of  his  decease,  the  surviving  partner  must  in  no  case  be 
appointed  administrator  of  his  estate.  This  section  shall  apply  to  the  relatives 
of  the  previously  deceased  spouse  of  decedent  when  entitled  to  succeed  to 
some  portion  of  the  estate  under  subdivision  eight  of  section  one  thousand  three 
hundred  eighty-six  of  the  Civil  Code. 

History:  Enacted  March  11,  1872,  re-enactment  of  f  52  Probate  Act 
as  amended  1855  (Stats.  1855,  p.  133),  1861  (Stats.  1861,  p.  631),  and 
1864  (Stats.  1863-4,  p.  522,  §  1) ;  amendment  approved  March  31, 
1876,  Code  Amdts.  1875-6,  p.  102;  April  1,  1878,  Code  Amdts.  1877-8, 
p.  Ill;  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  566,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  493;  April  15,  1919,  Stats,  and  Amdts.  1919,  p.  80. 
In  effect  July  22,  1919. 

ORDER  IN  WHICH  PERSONS  ENTITLED  6.  Brother  of  deceased  wife. 

TO  PREFERENCE  TO  ADMINISTER.  7,8.  Children  entitled  to   administer— Sub- 

1.  Administrator    with    will    annexed  —  division  2. 

Powers  of.  9-  Community  property — Husband  has  ex- 

2.  Adopted    illegitimate    daughter  —  En-  clusive  ri£nt  t(>  administer. 

'    titled  to  letters.  10.  Competent  applicant  of  higher  class — 

3.  Appointee— Not  vested  with  office  until  Entitled   as   against   competent    ap- 

qualified.  phcant  of  lower  class. 

4.  Before  probate  laws— Heirs  succeeded      n> 12-  Construction  of  section— As  to  order  of 

without  administration.  precedence. 

5.  Brother    and    sister— Children    of    de-  13-  Same— The  limiting  clause. 

ceased — Not  equally  entitled  to  ad-  14.  Contest — Appointment  in  discretion  of 

minister.  court. 
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15.  Court   removing   administrator  —  May 

grant  letters  to  proper  party. 

16.  Decedent  leaving  will  —  Is  not  intes- 

tate. 

17.  Devisee  —  Preferred  to  public  admin- 

istrator with  will  annexed. 

18.  Estate  to  be  administered — Although 

heirs  parted  with  interests. 

19.  Executor   named   a   nonresident — Leg- 

atees nonresidents  —  Assignment  by 
legatees  —  Public  administrator's 
right. 

20.  Guardian  of  minor — Can  not  nominate. 

21.  Same— Not  entitled  to  administer. 

22.  Illegitimate    son  —  Not    entitled    as 

against  brother  of  deceased. 

23.  Incompetent— One  not,  from  claiming 

whole  estate. 

24.  Ineligible — Former  partner  with  mat- 

ters unsettled. 

25.  Intestates'  estates,  only,  contemplated 

by  above  section. 

26.  Letters— As  in  case  of  intestacy,  ex- 

ecutor renouncing. 

27.  8ame — To  persons  as  named,  when  ex- 

ecutors fail  to  apply. 

28.  Limitation   of   rights— Of   class   7    of 

above  section. 
29,30.  Next  of  kin— Subdivision  7. 

31.  Same  —  "Next    of    kin    entitled    to 
share" — Means  "capable  of  inherit- 


ing 
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32.  No  disqualification  as  administrator— 

Merely  being  creditor. 

33.  Same  —  Nor  is  prejudice   of   brother 

against  sister. 
31  Nominee  — Of    nonresident    surviving 

wife  must  be  appointed. 
85.  Same— May  be  refused  and  next  of 

kin  appointed. 

36.  flame— Of  surviving  husband  or  wife 

appointed,  irrespective  of  title. 

37.  Nonresident— Executor  can  not  nomi- 

nate. 

38.  Same— Husband  or  wife  may  not  ad- 

minister, nominee  may.   < 

39.  Same— 8ame— Though  letters  granted 

to  another. 

40.  Same— Surviving  wife  may  have  letters 

issued  to  competent. 

41.  Nonresident  heir— Grantee  of— Public 

administrator  preferred  over. 

42.  Official  character— Established  by  let- 

ters, with  oath  of  office  annexed. 

43.  Omission  to  issue  letters  — Not  fatal 

when  no  condition  precedent. 

44.  One   entitled   to  administration— May 

select. 

45.  Pedigree — Evidence  of — Common  repu- 

tation in  family. 

46.  Person  interested  —  Preferred   to  one 

not. 

47.  Preference  of  incapable  distributee  for 

another — Ineffectual. 


48.  Preferential  order  of  classes — Entitled 

regardless  of  age. 

49.  Prior  request — Not  made  ineffective  by 

subsequent  request. 

60-53.  Public  administrator— Subdivision  8. 

54.  Same— Is  preferred  to  relative  not  en- 

titled to  share. 

55.  Relative  competent — Right  of  absolute. 

56.  Right  to  administer— Follows  the  prop- 

erty. 

57.  Same — Only  in  next  of  kin  succeeding. 

58.  Second  administrator — Not  appointed 

while  first  acting. 

59.  Second  cousin  of  deceased  —  Not  en- 

titled. 

60.  Section — Contemplates  only  succession 

to  personal  property. 

61.  Same — Inapplicable  where  will  entitled 

to  probate. 

62.  Sister    of    deceased  —  Preferred    to 

brother    who    conveyed    interest    in 
estate. 

63.  Same — Preferred  over  niece. 

64.  Son— Parted  with  rights  to  estate  of 

mother,  can  not  succeed. 

65.  Same — Takes  precedence  of  daughter 

for  letters.  , 

66.  Stranger  legally   competent — But   let- 

ters may  be  revoked. 
67-  71.  Surviving  spouse — Subdivision   1. 

72.  Same — Power  of,  not  restricted. 

73.  Same— Rights  of,  fixed. 

74.  Same — Under   disabilities,   may   nomi- 

nate. 

75,76.  Same — Widow  of  decedent — Right  to 
administer — Waiver  and  withdrawal 
of  waiver. 

77.  Same  —  Same  —  Remarried,  can  not 

nominate. 

78.  Waiver  of  right  —  Can  not  be  with- 

drawn. 

79.  Widow,  right  of,  to  letters — Depends 

on  right  to  inherit. 

80.  Word    " succeed' '  —  Refers    to    those 

who  take  by  operation  of  law. 

See,  ante,  5  1349  and  note. 

As  to  right  of  dansjhjer  of  predeceased 
apovse  of  testatrix  to  preference  In  letters 
of  administration  over  the  public  adminis- 
trator, see,  ante,  9  1350a.  note  par.  2. 

1.  Administrator  with  will  annexed — 
Powers  of. — An  administrator  with  the  will 
annexed  is  placed  in  the  same  category  as 
executors,  under  the  provisions  of  the  above 
section,  and  has  the  same  rights  to  sell 
property,  or  to  recover  property  of  the  de- 
cedent as  an  executor  would  have. — Tatum 
v.  Iowa  Water  Co.,  84  Cal.  App.  55,  166  Pac. 
817. 

Aa  to  power  of  administrator  to  main- 
tain action  to  qvlet  title  to  decedent's  real 
estate,  see,  post,  $1452  and  note;  also  note 
to  Ann.  Cas.  1913A,  996-999. 
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2.  Adopted  Illegitimate  daughter  —  En- 
titled to  letters, — Order  appointing:  an 
adopted  illegitimate  daughter  as  adminis- 
tratrix affirmed  upon  jreview  of  evidence. — 
Estate  of  Heaton,  139  Cal.  237,  73  Pac.  186. 

Am  to  right  of  children  to  administer,  see 

pars.  7,  8.  this  note. 

3.  Appointee— Not  vested  with  office  un- 
til qualified. — An  order  directing:  letters  to 
be  Issued  to  petitioner,  upon  his  qualifying: 
in  manner  prescribed  in  statute,  is  only  one 
step  towards  his  appointment.  It  does  not 
of  itself  vest  him  with  office.  His  appoint- 
ment is  in  fieri,  until  he  has  qualified,  and 
received  his  letters.  The  order,  as  the 
statute  intends  all  such  orders  shall  be,  is 
conditional,  and  does  not  take  effect  unless 
condition  is  complied  with. — Estate  of  Ham- 
ilton, 34  Cal.  464,  469;  Pryor  v.  Downey,  50 
Cal.  388,  399.  19  Am.  Rep.  656;  Bowden  v. 
Pierce,  73  Cal.  459,  463,  14  Pac.  302,  16  Pac. 
64.  See  Dennis  v.  Bint,  122  Cal.  37,  43,  47, 
68  Am.  St.  Rep.  31,  54  Pac.  378. 

4.  Before  probate  laws— Heirs  succeeded 
without  administration.  —  Under  Mexican 
law,  on  death  of  an  intestate,  who  died  be- 
fore passing:  of  probate  laws  in  California, 
heirs  succeeded  immediately  to  estate,  and 
became  personally  responsible  for  debts  of 
deceased;  and  no  administration,  in  com- 
mon-law sense,  was  needed  or  could  be  had 
at  any  time. — Coppinger  v.  Rice,  33  Cal.  408, 
425;  Ryder  v.  Cohn,  37  Cal.  89,  90,  91;  Mc- 
Neil v.  Congregational  Soc.  66  Cal.  105,  108, 
112.  4  Pac.  1096.  See  Seaverns  v.  Gerke,  3 
Sawy.  C.  C.  363,  Fed.  Cas.  No.  12595. 

See  notes  33  Am.  Dec.  239;  65  Am.  Dec. 
547;  75  Am.  Dec.  560. 

6.  Brother  and  sister  —  Children  of  de- 
ceased—Not equally  entitled  to   administer. 

— Above  section  places  "the  children"  second 
to  those  in  line  entitled  to  administer;  but 
above  section  is  qualified  by  next  section, 
which  provides  that  "of  several  persons 
claiming:  and  equally  entitled  to  administer, 
males  must  be  preferred  to  females,  and 
relatives  of  whole  to  half-blood."  Above 
section  quoted  is  mandatory  by  its  terms, 
and  it  is  plain  that  if  any  effect  is  to  be 
given  to  it,  brother  and  sister  are  not 
equally  entitled  to  administer,  and  can  not, 
in  contest,  be  treated  as  "several  persons 
equally  entitled  to  administer."  and  be  both 
appointed  under  provisions  of  section  1367, 
post. — Estate  of  Coan,  132  Cal.  401,  402.  64 
Pac.  691. 

An  to  right  of  children  to  administer,  see 

pars.  7,  8,  this  note. 

6.  Brother  of  deceased  wife,  who  selected 
a  homestead  from  her  separate  property  and 
then  predeceased  her  husband,  is  not  en- 
titled to  administer  upon  the  estate  of  the 
husband  upon  his  demise,  under  subdivision 
8,  section  1386  of  Civil  Code. — Estate  of 
Beer,   178  Cal.   54,  171    Pac.   1062. 

See  also  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
|  1386,  note  par.  114. 


7.  Children  entitled  to  administer — Sub- 
division 2. — The  daughter  of  the  intestate, 
who  has  been  granted  special  letters  of  ad- 
ministration, is  in  this  case  granted  general 
letters,  as  against  the  public  administrator, 
and  a  son  who,  by  reason  of  dissolute  hab- 
its, is  incompetent  to  act. — Estate  of  Mo- 
raghan,  6  Cof.  Prob.  Dec.  486. 

8.  If  the  daughter  of  a  deceased  person 
gives  a  third  person  authority  to  apply  for 
letters  of  administration  in  her  behalf,  the 
power  so  granted  ceases  and  determines  at 
her  death. — Estate  of  Barrett,  6  Cof.  Prob. 
Dec.   398. 

9.  Community  property  —  Husband  haa 
exclusive  right  to  administer. — Under  our 
statute  husband  has  exclusive  right  to  ad- 
minister community  estate,  and  only  char- 
acter in  which  he  can  do  so  is  as  survivor. 
No  other  mode  of  settlement  has*  been  pro- 
vided, and  there  is  nothing  sufficiently 
tangible  in  interest  of  wife  to  become  sub- 
ject of  proceedings  in  probate  under  exist- 
ing laws.  Such  interest  constitutes  neither 
legal  nor  equitable  estate,  and  there  is, 
therefore,  nothing  in  it  for  court  of  probate 
to  act  upon. — Packard  v.  Arellanes,  17  Cal. 
525,  541;  Johnston  v.  San  Francisco  Sav. 
Union,  75  Cal.  134,  142,  145,  7  Am.  St.  Rep. 
134-136,  16  Pac.  753;  Estate  of  Burdick,  112 
Cal.  387,  393,  398,  44  Pac.  734.  See  Spreckels 
v.  Spreckels.  116  Cal.  346,  347,  58  Am.  St. 
Rep.  175,  176,  36  L.  R.  A.  497,  48  Pac.  228. 

10.  Competent  applicant  of  higher  claius 
—Entitled  as  against  competent  applicant 
of  lower  class. — A  competent  applicant  of  a 
higher  class  must  be  awarded  letters  as 
against  a  competent  applicant  of  a  lower 
class,  with  the  exception  made  in  section 
1379,  post. — Estate  of  Meier,  165  Cal.  456, 
Ann.  Cas.  1914D,  121,  48  L.  R.  A.  (N.  S.)  858, 
132  Pac.  764. 

11.  Construction  of  section— As  to  order 
of  precedence. — Prior  to  the  amendment  of 
1907  above  section  applied  only  to  the  rela- 
tives of  the  deceased,  but  It  now  applies 
also  to  relatives  of  the  previously  deceased 
spouse,  and  therefore,  the  order  of  prece- 
dence must  necessarily  so  apply,  and  the 
order  prescribed  by  the  statute  must  be 
followed.  This  gives  those  of  a  higher 
class  precedence  over  those  of  a  lower, 
whether  they  be  relatives -of  the  decedent 
or  of  the  deceased  spouse. — Estate  of  Hill, 
8  Cal.  App.  286,  288,  289,  96  Pac.  918. 

As  to  widow's  preferential  right,  see. 
ante,  S  1349,  pars.  30-S9. 

12.  Under  the  provisions  of  above  section, 
relatives  of  the  deceased  are  entitled  to  ad- 
minister only  when  entitled  to  succeed  to 
some  portion  of  the  personal  estate,  and 
this  right  of  succession  is  the  controlling 
limitation  upon  the  right  of  administration. 
— Estate  of  Crltes,  155  Cal.  393,  101  Pac.  SIS. 

18.  Same-— The  limit  Ins;  clause  of  above 
pection  applies  to  the  provisions  of  section 
1350a,  ante,  providing  for  the  issuance  of 
otters  of  administration  with  the  will  an- 
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rexed.— Estate   of  Crites,   155   Cal.  392,   393, 
191  Pac.  316. 

ML  Contest  —  Appointment  In  discretion 
•I  court. — Where  there  Is  contest  for  let- 
ters of  administration,  between  public  ad- 
ministrator and  creditor,  and  where  some  of 
< red  i  tors  request  appointment  of  person 
named,  determination  of  application  falls 
within  discretion  of  court  below,  and  order 
of  appointment  will  not  be  disturbed  in  ap- 
pellate court. — Estate  of  Doak,  46  Cal.  573, 

As  to  discretion  of  court  In  appointing  ad- 
aunlstrator,  see,  ante,  5  1349,  note  par.  5; 
post,  i  1367  and  note. 

IS.  Court  removing*  administrator — May 
grant  letters  to  proper  party. — Where  court 
has  removed  administrator  for  neglect,  mis- 
management, and  incompetency,  it  has 
power  under  above  section  to  errant  letters 
to  proper  party,  and  there  is  nothing:  in 
section  1379.  post,  which  deprives  court  of 
this  power. — Estate  of  Pico,  56  Cal.  413, 
420. 

1C  Decedent  leading  will— la  not  Intes- 
tate.— A  decedent,  whose  will  is  entitled  to 
be  admitted  to  probate,  did  not  die  intes- 
tate, and  therefore  above  section  is  not  ap- 
plicable to  such  case,  and  probate  court,  in 
granting;  letters  of  administration  with  will 
arnexed,  is  not  limited  to  order  therein  pre- 
fer i  bed.— Estate  of  Barton,  62  Cal.  538,  540; 
Estate  of  Von  Buncken,  120  Cal.  343,  52  Pac. 

m. 

17.  Devisee  Preferred  to  public  admin- 
Islrstor  with  will  unnexed. — Devisee  is  en- 
Titled  to  letters  of  administration,  as  against 
public  administrator  with  will  annexed. — 
Estate  of  Bergin.  100  Cal.  376,  377,  34  Pac. 
*f.7:  Estate  of  Richardson,  120  Cal.  344,  346, 
52  Pac.  832;  Estate  of  Engrle,  124  Cal.  292, 
Z*4.  56  Pac.  1022. 

IK  Estate  to  be  administered — Although 
helm  parted  with  Interests. — The  fact  that 
Mr*  of  deceased  had  parted  with  their  in- 
terest in  property  of  estate,  which  had  not 
l>»*n  administered  upon,  does  not  justify 
«'3rt  in  refusing:  to  grant  petition  of  let- 
t«v«  of  administration  upon  said  estate. — 
Estate  of  Pina,  112  Cal.  14*  15,  .44  Pac.  332; 
Estate  of  Strong:,  119  Cal.  663,  667,  51  Pac. 
lv78. 

It.  Executor  named  a  nonresident— Lego- 
tee*  nonresidents—Assignment  by  legatees 
—Paste  administrator's  right. — The  above 
action  fixing  the  priorities  of  right  to  ad- 
minister upon  the  estates  of  deceased  per- 
*-ns  after  naming  the  husband,  wife,  etc., 
ard  next  of  kin,  names  the  public  adminis- 
trator as  a  person  entitled  to  administer 
ander  the  conditions  specified,  where  a 
testator  left  his  estate  to  a  brother  and 
'ister,  both  nonresidents,  and  appointed 
them  executors  under  his  will,  and  they 
fail  to  apply  for  letters  testamentary  the 
public  administrator  is  entitled  to  letters 
»f  administration  with  the  will  annexed,  and 
his  right*  is  prior  to  that  of  a  stranger  to 


whom  the  legatees  have  assigned  their 
interest  in  the  estate,  and  who  thereupon 
files  the  will  for  probate  and  applies  for 
letters  with  the  will  annexed. — Estate  of 
Moran,  176  Cal.  216.  168  Pac.  18,  applying 
the  doctrine  in  Estate  of  Crites,  155  CaJ 
392,  101  Pac.  316;  Estate  of  Meier,  165  Cal. 
456,  Ann.  Cas.  1914D,  121,  48  L.  R.  A.  (N.  S.) 
858,  132  Pac.  764;  Estate  of  Cook,  173  Cal. 
465,  471,  160  Pac.  553. 

20.  Guardlnn  of  minor — Cnn  not  nomi- 
nate.— No  doubt  the  above  section  and  sec- 
tions 1368,  1369  and  1379,  post,  are  some- 
what confusing  as  to  the  point  whether 
minor  is  "person  entitled"  and  therefore  as 
to  whether  guardian  of  minor  may  be 
granted  letters.  But  assuming  that  guard- 
ian herself  has  some  right  to  letters,  still 
she  has  such  right  merely  as  representative, 
or  in  place  of  minor,  and  does  not  come 
within  any  one  of  classes  of  persons  enu- 
merated In  above  section  as  persons  to  whom 
administration  must  be  granted;  and  there- 
fore her  written  request  could  not  confer 
upon  party  right  to  administer. — Estate  of 
Woods,  97  Cal.  428,  429.  32  Pac.  516.  See  Es- 
tate of  Sprague,  125  Mich.  357,  364,  84  N.  W. 

293;  Estate  of  Nlckals,  21  Nev.  462,  465,  34 
Pac.  250. 

21.  Same— Not    entitled    to    administer. — 

Above  section  declares  administration  upon 
estates  shall  be  granted  to  some  person 
belonging  to  one  of  ten  specified  classes, 
which  shall  be  entitled  in  order  named;  and 
guardian  of  minor  is  not  of  persons  therein 
named.  Section  1369,  post,  declares  that 
minor  Is  not  entitled  to  serve  as  adminis- 
trator.— Estate  of  Woods,  97  Cal.  4  28,  429, 
32  Pac.  616. 

22.  I  legitimate  son  —  Not  entitled  as 
ngalnst  brother  of  decensed. — An  illegiti- 
mate son  of  decedent  is  not  entitled  to  let- 
ters of  administration  on  his  estate  as 
against  petition  of  brother  of  deceased. — 
Estate  of  Pico,  52  Cal.  84,  85. 

As  to  right  of  adopted  Illegitimate  child, 

see  par.  2,  this  note. 

23.  Incompetent— One  not,  from  claiming 
whole  estate. — A  finding,  that  surviving 
husband  was  incompetent-  to  serve  as  ad- 
ministrator for  want  of  integrity,  based 
upon  fact  that  he  claimed  whole  estate  as 
his  own,  was  not  justified.  There  was  noth- 
ing in  fact  named  which  showed  want  of 
integrity  or  disqualification. — Estate  of 
Carmody,    88    Cal.    616,    620,    26    Pac.    373. 

24.  Ineligible — Former  partner  with  mat- 
ters unsettled. — Where  it  appears,  by  rec- 
ord, that  person  to  whom  letters  of  admin- 
istration were  granted  and  decedent  were 
at  one  time  partners,  and  that  there  were 
unsettled  matters  growing  out  of  relation 
at  time  of  death  of  decedent,  such  person 
was  rendered  ineligible  under  last  clause  of 
above  section. — Estate  of  Garber,  74  Cal. 
338,  341,  16  Pac.  233. 

As  to  mere  fact  of  being  a  creditor  of  es- 
tate not  rendering  n  person  Ineligible  to 
administer,  see  par.  32,  this  note. 
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construed  to  mean  next  of  kin  capable  of 
inheriting:,  or  who  would  be  entitled  to 
distribution  if  there  were  no  nearer  kindred. 
— Anderson  v.  Potter,  6  Cal.  €3,  64.  See 
Estate  of  Eggers,  114  Cal.  464,  466,  46  Pac. 
380. 


Intestate*'  estates,  only,  contem- 
plated by  above  section, — Taking  by  devise 
and  bequest,  person  does  not  succeed  to 
property,  for  above  section,  in  providing; 
for  appointment  of  administrators,  contem- 
plates only  cases  where  person  dies  intes- 
tate, and,  by  very  nature  of  provision  of 
above  section,  it  contemplates  only  cases 
where  party  takes  personal  property  by  suc- 
cession.— Estate  of  Wakefield,  136  Cal.  110, 
113,  68  Pac.  499. 

26.  Letters— As  In  ease  of  Intestacy*  ex- 
ecutor renouncing.  —  Where  properly  au- 
thenticated copy  of  will  of  deceased  is  filed 
in  superior  court,  together  with  a  renuncia- 
tion by  party  named  as  executor,  deceased 
having*  left  no  wife,  letters  of  administra- 
tion with  will  annexed  should  be  issued  as 
designated  and  provided  for  grant  of  let- 
ters in  cases  of  intestacy.  This  is  language 
of  code  and  it  can  not,  without  disregarding 
it,  be  held  that  person,  who  could  not  have 
been  appointed  administrator,  if  decedent 
had  died  Intestate,  can  be  appointed  admin- 
istrator with  will  annexed,   when  executor  ^      „ 

renounces  his   right  to  apply   for  letters.—  *     **•     Nominee  — Of    nonresident    aurvivt 
t*-*„—  ~#  «— k«-    tA   r.«i     »4o     ojn    ie   0i^4*wifem»t  •*  appointed.— Above  section  is  so 

far  modified  by  section  1369,  post,  as  to  pre- 


No  disqualification  ns  administrator— 
Merely  being  creditor. — There  is  nothing  in 
Above  section,  nor  in  various  other  provi- 
sions of  code  relating  to  estates  of  deceased 
persons,  tending  to  sustain  theory  that  mere 
fact  of  being  creditor,  or  having  Judgment 
against  estate,  disqualifies  one  from  ap- 
pointment as  administrator. — Estate  of 
Muersing,  103  Cal.  585,  586,  87  Pac  520;  Es- 
tate of  Brundage,  141  Cal.  538,  542,  75  Pac 
175. 


Same  Nor  is  prejudice  of  brother 
against  sister. — Mere  fact  that  brother  was 
prejudiced  against  sister,  who  was  named 
in  will  of  parent,  as  executrix,  did  not  dis- 
qualify him  from  acting  as  administrator. — 
Estate  of  Bauquier,  88  Cal.  478,  479,  26  Pac 
373. 


Estate  of  Oarber,   74  Cal,   338,   340,  16   Pac. 
233. 

27.  Same  — To  persons  as  named*  when 
executors  fall  to  apply. — When  executors 
have  been  appointed  by  decedent,  if  they 
can  not  act,  or  will  not  act,  or  are  not  al- 
lowed to  act,  then  same  persons  in  same 
order  are  entitled  to  letters  of  administra- 
tion with  will  annexed.  Failing  the  choice 
of  decedent  law  enforces  its  choice. — Es- 
tate of  Li  Po  Tal,  108  Cal.  484,  488,  41  Pac 
486. 

2&  Limitation  of  rights— Of  class  7  of 
above  section. — Power  to  procure  revoca- 
tion of  letters,  and  appointment  of  nominee 
after  letters  have  been  issued  to  one  not  in 
first  five  classes  enumerated  in  above  sec- 
tion, is  accorded  to  members  of  those  five 
classes,  and  to  their  nominees,  by  section 
1383,  post,  but  members  of  class  7  are  not 
empowered  to  nominate  under  above  sec- 
tion, nor  to  secure  revocation  of  letters  un- 
der section  1383,  post.  Their  rights  then  are 
wholly  embraced  within  section  1379,  post. 
— Estate  of  Healy,  122  Cal.  162,  164,  64  Pac. 
736. 

2ft.     Next  of  kin — Subdivision  7. — The  rel- 


vent  any  one  from  serving  who  is  nonresi- 
dent of  state;  and  where  surviving  wife  is 
nonresident  she  can  not  serve  as  adminis- 
tratrix. But  the  fact  that  by  reason  of 
her  nonresidence  she  can  not  herself  act  In 
that  capacity,  does  not  deprive  her  of  right 
to  name  some  one  who  can.  Of  course  per- 
son suggested  by  her  may  not  be  competent 
to  serve,  and  the  question  of  competency  is 
matter  of  lower  court  to  determine;  but  if 
found  competent  it  is  duty  of  court  to  ap- 
point one  whose  appointment  is  requested. — 
Estate  of  Cotter,  64  Cal.  215,  218. 

38.  Same— May  be  refused  and  next  of 
kin  appointed. — Right  to  nominate  exists 
only  in  persons  entitled  to  administer,  and 
then  nomination  is  submitted  to  discretion 
of  court,  which  may,  if  there  is  good  rea- 
son for  so  doing,  refuse  to  confirm  nominee 
and  appoint  person  next  entitled. — Estate 
of  Dorrls,  93  Cal.  611,  612,  29  Pac.  244;  Es- 
tate of  Richardson,  120  Cal.  .344,  347,  52  Pac. 
832;  Estate  of  Healy,  122  Cal.  162,  165,  54 
Pac.  736. 

36.     Same— Of  surviving  husband  or  wife 


„      A  _.    .  A        .     .         /appointed,  irrespective  of  title. — The  provi- 

atives  of  a  decedent  are  entitled  to  admin-       8,ons  under  above  sect,on     |y|        %Q  8urvlv. 

ister   only   when    they   are  entitled   to   sue-   I  ,       husband  or  wife  p|   M  to  nomInate  8ome 

£!L!?    ^.J?"!?^™^    °/  ^Jll       competent  person  does  not  restrict  right  of 

\  requesting  an  appointment  with  them,  but 
makes  special  provision  for  appointment  of 
their  nominee,  irrespective  of  whether  they 
are  themselves  entitled  to  administration. — 
Estate  of  Stevenson,  72  Cal.  164,  165,  13  Pac. 
404;  Estate  of  Bedell,  97  Cal.  339,  341,  32 
Pac.   323. 


thereof. — Estate    of    Barrett,    6    Cof.    Prob. 
Dec.  898. 

30.  The  law  of  administration  contem- 
plates a  legal  or  statutory  kinship  as  well 
as  a  kinship  by  blood. — Estate  of  Barrett, 
6  Cof.  Prob.  Dec.  398. 


31.  Same — "Next  of  kin  entitled  to  share'* 
— Means  "capable  of  Inheriting/* — Under 
statute  regulating  estates  of  deceased  per- 
sons, seventh  classification  of  persons  en- 
titled to  administer  comprising  "any  other 
of  next  of  kin  who  would  be  entitled  to 
share    in    distribution    of    estate,"    must    be 


37.  Nonresident— Executor  can  not  nom- 
inate.— An  executor,  although  nonresident 
of  state,  can  make  application  for  issuance 
of  letters  testamentary  to  himself,  but 
there  is  no  provision  in  statute  giving  him 
right    to    nominate   administrator    with    will 
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snaexed. — Estate  of  Richardson,  120  Cal. 
144,  S4f,  52  Pac.  832;  Estate  of  Harrison,  135 
Csl  T,  8,  9,  66  Pac.  846;  Estate  of  Brund- 
tft, 141  CaL  638,  540,  541,  75  Pac.  175. 

ML  ffiar  Ilnshaad  or  wife  may  mot  ad- 
aenwtcr,  nominee  may* — This  statute  does 
sot  make  right  of  surviving  husband  or 
wife  to  nominate  depend  upon  matter  of 
residence,  and  there  would  be  no  reason 
for  foeh  requirement.  There  can  be,  and 
doubtless  are,  however,  very  good  reasons 
for  that  provision  which  declares  that  no 
person  shall  serve  as  administrator  or  ad- 
ministratrix who  Is  not  bona  fide  resident 
of  state;  but  this  inhibition,  and  reason  for 
It  only  go  to  right  of  nonresident  surviving: 
husband  or  wife  to  serve  in  that  capacity, 
and  does  not  abridge  or  conflict  with  right 
eipressly  conferred  by  above  section  upon 
"competent  person  whom  he  or  she  may  re- 
west  to  have  appointed." — Estate  of  Cot- 
tar. S4  CaL  215,  217. 

30.    Wait     Be— ii     Thoagh  letters  grantee! 

te  another. — Above  section  gives  to  surviv- 
iof  husband  or  wife  right  to  have  letters 
Usaed  to  any  competent  person  whom  he  or 
she  may  request  to  have  appointed,  and,  by 
sections  1393-1305,  post,  same  right  exists 
when  letters  have  once  been  granted  to 
"any  other  person  than  surviving  husband 
or  wife  or  child,  father,  mother,  brother,  or 
sister  of  Intestate." — Estate  of  ShielB,  120 
CaL  347.  849,  62  Pac.  808. 

4n>  fsuae— Smrvlvlnsr  wife  may  have  let- 
ters tssned  te  competent. — Section  1369, 
post  renders  nonresident  surviving  wife  in- 
competent to  serve  as  administratrix  of  her 
husband's  estate,  but  It  does  not  take  away 
right  in  her  by  above  section  to  have  letters 
issued  to  some  competent  person  whom  she 
shall  have  requested  to  act  as  administrator. 
—Estate  of  Cotter,  54  Cal.  215;  Estate  of 
Stevenson.  72  CaL  164,  165,  13  Pac.  404. 

4L  HeareaMeat  heir — Graatee  of— Public 
aeanalstrater  preferred  over. — Under  the 
provisions  of  the  above  section  the  public 
administrator  has  a  preferential  right  to 
letters  of  administration  upon  the  estate  of 
an  Intestate,  as  against  the  grantee  of  a 
nonresident  heir,  there  being  no  provision 
that  the  grantee  of  one  of  the  persons  en- 
titled as  heir  or  next  of  kin  shall  have  the 
right  In  preference  to  the  public  adminis- 
trator, such  heirs  being  nonresidents  not 
being  entitled  to  administer  under  the  pro- 
visions of  section  1869,  post. — Estate  of 
Wise.  175  Cal.  196,  165  Pac.  531.  following 
the  doctrine  In  Estate  of  Beech,  63  Cal. 
4>l;  distinguishing  In  re  Bergln,  100  Cal. 
171,  34  Pac.  867;  Estate  of  Engle,  124  Cal. 
M.  56  Pac  1022. 

«.  fatesal  character  —  Established  by 
letters,  with  eath  ef  omce  annexed. — Under 
sv  statute  administrator  must  establish  his 
•Oclal  character.  If  denied,  by  production 
of  his  letters  with'  oath  of  office  annexed, 
f*r  certified  copy  of  record  thereof,  which 
statute  requires  to  be  made. — Estate  of 
Hamilton,  34  CaL  464,  469. 
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43.  Omission  to  lasve  letters—Hot  fatal 
when  no  condition  precedent* — It  would 
seem  clear  that  a  grant  of  administration 
must  be  made  by  the  court  to  the  public  ad- 
ministrator in  the  particular  case,  as  well 
as  to  others,  and  therefore  the  letters 
would  be  equally  required,  but  where  the 
court  made  a  regular  order  that  letters 
should  issue,  and  as  no  bond  or  oath  was 
required  as  a  condition  precedent,  the  omis- 
sion to  issue  letters  was  not  fatal. — Beckett 
v.  Selover,  7  CaL  215,  238,  68  Am.  Dec.  237. 

44.  One  entitled  to  administration— May 
•elect. — The  fact  that  person  entitled  is 
permitted  to  make  request  that  administra- 
tion be  granted  to  person  "not  otherwise 
entitled,"  must  receive  some  consideration 
in  construction  of  statute,  for  It  is  not  to  be 
supposed  that  legislature  has  given  such 
permission  merely  to  have  request  denied. 
The  evident  purpose  of  provision  is  to  give 
to  one  entitled  to  administration  power  to 
select  some  competent  person  to  discharge 
duties  of  office;  but  to  hold  that  his  request 
is  not  to  be  considered,  when  resisted  by 
one  who  belongs  to  class  subsequent  in 
rank  to  his  own,  would  be  to  confine  his 
selection  to  some  person  falling  within  class 
immediately  after  his  own. — Estate  of  Be- 
dell, 97  CaL  339,  341,  32  Pac.  323. 

45.  Pedigree  —  Evidence  ef  —  Common 
repetatlon  In  family. — In  a  proceedings  for 
letters     of     administration     involving     the 

.right  of  succession,  questions  of  descent. 
Inheritance  and  right  to  administer  upon 
the  estate  of  a  decedent  as  well  as  facts 
concerning  death  and  time  of  death,  the 
applicant  preferred  right  to  administer  upon 
estate  of  decedent  is  a  case  of  "pedigree" 
under  the  provisions  of  subdivision  11  of 
section  1870,  post,  providing  that  evidence 
of  common  reputation  may  be  given  in 
cases  where  pedigree  is  involved. — Estate 
of  Paulsen,  179  CaL  628,  178  Pac.  143,  fol- 
lowing the  doctrine  In  Estate  .of  Heaton,  135 
Cal.  385,   67   Pac.  321. 

463.     Person    Interested— Preferred    to    one 

not.— Where  contest  for  letters  of  adminis- 
tration is  between  one  interested  in  will 
and  an  administrator  who  has  no  Interest  in 
will,  nor  in  estate,  letters  should  be  granted 
to  party  having  an  interest  in  will. — Es- 
tate of  Bergln,  100  Cal.  376,  878,  34  Pac.  867: 
Estate  of  Engle,  124  Cal.  292,  298,  56  Pac. 
1022;  Estate  of  Brundage,  141  CaL  538,  541. 
75  Pac.  175. 

47.  Preference  of  Incapable  distributee 
for  another— IneJrecteal.— If  distributee  is 
Incapable  of  administering  upon  an  estate, 
his  expressed  preference  for  appointment  of 
another  person  as  administrator  is  of  no 
legal  consequence  whatever. — Estate  of 
Morgan,  53  Cal.  243,  245;  Estate  of  Healy 
122  Cal.  162,  165,  64  Pac.  736. 

48.  Preferential  order  of  classes  —  Ea- 
tltled  regardless  of  age.— There  is  nothing 
in  terms  of  above  section  declaring  who  are 
entitled  to  administer,  which  gives  an  adult 
of   any   of   classes   there   mentioned  prefer- 
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ence  over  minors  of  same  class.  The  sec- 
tion simply  designates  by  classes,  generally, 
who  are  entitled  to  administer,  and  pre- 
scribes preferential  order  in  which  classes 
are  so  entitled,  but  makes  no  distinction 
among  members  of  class  on  account  of  mi- 
nority.— Estate  of  Turner,  143  Cal.  438,  440, 
77   Pac.   144. 

49.  Prior  request— Not  made  Ineffective 
by  subsequent  request. — The  request  of 
father  for  appointment  of  person  to  ad- 
ministration, and  application  thereon  for 
administration,  is  not  rendered  ineffective 
by  subsequent  request  of  father  for  ap- 
pointment of  public  administrator.  Where 
father  had  once  waived  and  relinquished  his 
right  to  administration  in  favor  of  party 
whose  appointment  he  had  requested,  court 
was  not  required  to  pay  any  regard  to  his 
subsequent  request  for  appointment  of  pub- 
lic administrator. — Estate  of  Bedell,  97  Cal. 
339,  343,  32  Pac.  323. 

50.  Public    administrator — Subdlvliiion    8. 

— A  public  administrator  is  entitled  to  pref- 
erence over  one  whose  only  claim  apart 
from  the  claim  that  he  is  legally  competent 
(subdivision  10),  is  based  on  the  nomination 
of  the  executor  of  the  will,  or  the  nomina- 
tion of  some  one  interested  in  the  will,  other 
than  the  surviving  husband  or  wife,  subdi- 
vision 1,  who  is  himself  incompetent  to 
serve  as  administrator. — Estate  of  Meier, 
165  Cal.  456,  Ann.  Cas.  1914D,  121,  48  L.  R.  A. 
(N.  S.)   858,  132  Pac.  764. 

51.  In  the  absence  of  next  of  kin  the 
public  administrator  is  entitled  to  letters  of 
administration,  and  a  foreign  consul  would 
only  be  entitled  to  administer  by  virtue  of 
the  treaty  provision  in  the  absence  of  an 
application  for  those  designated  in  subdivi- 
sion 7  and  8,  and  then  only  as  a  person 
"legally  competent"  under  subdivision  10. — 
Estate  of  Servas,  169  Cal.  240,  Ann.  Cas. 
1916D,  233,  146  Pac.   651. 

52.  The  public  administrator  must  al- 
ways give  way  to  the  relatives  who  are  en- 
titled to  succession,  provided  they  are  qual- 
ified to  assume  the  functions  of  administra- 
tion.— Estate  of  Barrett,  6  Cof.  Prob.  Dec. 
398. 

53.  Where  letters  of  administration  with 
the  will  annexed  have  been  granted  to  the 
public  administrator  on  the  estate  of  a  de- 
ceased nonresident,  a  resident  brother  of 
the  decedent,  though  not  entitled  to  letters 
on  an  original  application  because  of  above 
section,  may  nomina'te  a  stranger  to  peti- 
tion for  a  revocation  of  the  letters  granted 
and  for  the  issuance  of  letters  to  the  peti- 
tioner, and  the  petition  will  be  granted, 
both  the  nomlnor  and  the  nominee  being 
competent,  under  section  1369,  post,  to  serve 
as  administrators. — Estate  of  Tracy,  6  Cof. 
Prob.  Dec.  494. 

04.  Same— Is  preferred  to  relative  not  en- 
titled to  aaare. — Public  administrator  is  en- 
titled to  letters  of  administration  on  estate 
of  deceased  as  against  relative  not  entitled 
to   share  in   distribution  of  estate. — Estate  of 


Eggers,   114   Cal.  464,  466,   46   Pac.   380;    Es- 
tate of  Healy,  122  Cal.  162,  164.  54  Pac.  736. 

8S.  Relative  competent— -Right  of  abwo- 
Inte. — Under  above  section  right  of  relative 
possessing  statutory  competency  seems  to 
be  alsolute. — Estate  of  Li  Po  Tai,  108  Cal. 
484,  39   Pac.   30,  31,  41   Pac.   486. 

56.  Rlajbt  to  administer  —  Follows  the 
property. — The  statutory  right  to  admin- 
ister follows  the  property. — Estate  of  Bar- 
rett, 6  Cof.  Prob.  Dec.  398. 

57.  Same— Only  In  next  of  kin  succeed- 
ln«\ — Under  statute  (Probate  Act.  section 
52)  regulating  estates  of  deceased  persons, 
seventh  classification  of  persons  entitled  to 
administer,  comprising  "any  other  of  next 
of  kin  who  would  be  entitled  to  share  in 
distribution  of  estate"  must  be  construed 
to  mean  next  of  kin  capable  of  inheriting 
or  who  would  be  entitled  to  distribution  if 
there  were  no  other  kindred. — Anderson  v. 
Potter,  5  Cal.  63,  64;  Estate  of  Wakefield, 
136  Cal.  110,  112,  68  Pac.  499. 

58.  Second  administrator— Not  appointed 
while  first  acting;* — The  appointment  of  sec- 
ond administrator  before  first  one  is  re- 
moved is  void. — Haynes  v.  Meeks.  20  Cal. 
288:  Estate  of  Hamilton,  34  Cal.  464:  Estate 
of  Moore,  68  Cal.  281,  283,  9  Pac.  164; 
Schroeder  v.  Superior  Court.  70  Cal.  343, 
345,  11  Pac.  651;  Estate  of  Griffith,  84  Cal. 
107,  23  Pac.  528,  24  Pac.  381:  Freeman  v. 
Spencer,  128  Cal.  394,  397,  60  Pac.  979: 
Granger  v.  Sheriff,  140  Cal.  190,  194,  73 
Pac.  816. 

59.  Second  cousin  of  deceased— -Not  en- 
titled.—  Where  it  was  proved  at  hearing 
that  Hartenberg,  to  whom  letters  were 
ordered  to  be  issued,  was  second  cousin  ol 
deceased;  that  deceased  had  no  other  rela- 
tives in  this  country;  that  his  father  and 
mother  were  living  in  Hamburg  in  Ger- 
many, it  Is  clear  that  Hartenberg  was  not 
entitled  to  succeed  to  personal  estate  of 
deceased  or  any  portion  thereof,  and  he 
was  therefore  not  entitled,  as  against  pub- 
lic administrator,  to  letters  of  administra- 
tion of  estate,  and  court  erred  In  granting: 
his  petition.  —  Estate  of  Eggers,  114  Cal. 
464,   465,  46  Pac.  380. 

60.  Section  —  Contemplates  only  snecea- 
■Ion  to  personal  property. — By  very  nature 
of  provisions  of  above  section,  it  contem- 
plates only  cases  where  party  takes  per- 
sonal property  by  succession.  The  isolated 
statement  looking  other  way,  found  in 
opinion  rendered  in  Estate  of  Coan,  132 
Oa*.  401,  64  Pac.  691,  is  not  authority. — 
Estate  of  Wakefield,  136  Cal.  110.  118,  68 
Pac.   499. 

61.  Same  —  Inapplicable  where  will  en- 
titled to  probate. — In  this  state  naming  or 
executor  is  not  essential  to  validity  of  will. 
And  where  decedent,  whose  will  was  en- 
titled to  be  admitted  to  probate,  did  not 
die  intestate,  above  section  was  not  appli- 
cable, and  probate  court  in  granting  letters 
of  administration  with  will  annexed,  wat* 
not    limited    to    order    therein    prescribed 
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Estate  of  Barton,  52  Cal.  538,  540;  Estate 
of  McDonald,  118  Cal.  277^  278,  50  Pac.  899. 
See  Estate  of  Von  Buncken,  120  Cal.  343, 
144,  52  Pac.   819. 

C  Slater  of  deeeaaed  —  Preferred  to 
trstaer  who  conveyed  interest  In   estate. — 

Above  section  provides  that  relatives  of  de- 
ceased are  entitled  to  administer  "only 
when  they  are  entitled  to  succeed  to  his 
personal  estate  or  some  portion  thereof." 
A  sod.  having  conveyed  away  all  interest 
la  his  mother's  estate,  was  not,  at  date  of 
contest,  entitled  to  succeed  to  any  portion 
thereof,  and  therefore  not  entitled  to  ad- 
minister on  his  mother's  estate  in  prefer- 
ence to  his  sister. — Estate  of  Edson,  14 
Cal.  697,  608,  77  Pac.  451. 

C8.    Same  —  Preferred    over    nleee. —  The 

sister  of  the  deceased  (under  subdivision  5; 
has  a  preferential  statutory  right  to  the  ap- 
pointment over  a  niece,  under  subdivision 
7.— Estate  of  McCausland,  170  Cal.  134,  148 
Pic  924. 

•4.  Sob — Parted  with  rights  to  eatate  of 
■other,  can  mot  aueeeed. — Where  son  had 
parted  with  all  his  rights  as  heir  of  his 
mother,  after  her  death  and  before  death 
of  father,  and  was  not  entitled  to  succeed 
to  any  portion  thereof,  his  former  interest 
In  his  mother's  estate  must  be  distributed 
to  his  father's  estate,  and  then,  in  case  there 
Li  any  of  it  left  after  his  father's  debts, 
funeral  expenses,  expenses  of  administra- 
tion, and  any  possible  family  allowance  are 
paid,  he  may  hope  to  receive  his  distribu- 
tive share  of  it  under  decree  made  in  estate 
of  his  father. — Estate  of  Edson,  143  Cal. 
W7,  108.  77   Pac.   451. 

•3.  Same— Takes  precedence  of  daughter 
for 'letters. — Where  applications  for  letters 
are  made  by  brother  and  sister  a  finding; 
that  brother  and  sister  were  equally  en- 
titled is  an  eroneous  conclusion  of  law; 
It  being  found  that  one  was  a  son  and 
other  daughter  of  deceased  order  should 
have  directed  letters  to  issue  to  son  alone, 
u  court  had  no  discretion  to  do  otherwise 
under  terms  of  statute. — Estate  of  Coan, 
13*  Cal.  401.  403,  64  Pac.  691. 

•H  Stranger  legally  competent— Bat  let- 
ters Bury  be  revoked. — There  Is  no  incapac- 
ity to  hold  this  office  from  mere  fact  that 
applicant  is  not  of  kin  to  deceased.  On  con- 
trary, by  above  section,  stranger  Is  legally 
competent,  though  others  are  entitled  to 
priority,  and  by  (Probate  Act,  5  67)  section 
H93,  post,  when  letters  have  been  granted 
t<>  any  other  person  than  surviving  hus- 
band or  wife,  brother,  etc.,  any  one  of  them 
may  obtain  revocation  of  letters  by  pre- 
senting to  court  petition,  etc. — Estate  ot 
Kirtlan,   16   Cal.    162,    165. 

•X.    Sarvfrlmg    spoase  — -  Subdivision     1. — - 

The  widow  of  the  intestate,  unless  she  is 
entitled  to  succeed  to  a  part  of  his  per- 
sonal estate,  is  not  entitled  as  of  right  to 
letters  of  administration. — Estate  of  Wal- 
ker. 1(9  Cal.  400.  146  Pac.  868. 


As  to  preferential  right  of  widow,  see, 
ante,   §  1349,   note  pars.  30-39. 

68.  Where  no  executor  was  named  in  the 
will  of  the  testatrix,  her  surviving  hus- 
band who  took  by  bequest  no  portion  of 
her  personal  estate,  Is  not  entitled  to  let- 
ters of  administration  with  the  will  an- 
nexed. Such  may  properly  issue  to  her 
brother,  a  legatee  under  the  will. — Estate 
of  Cook,   173  Cal.  465,  160  Pac.   553. 

69.  In  the  case  of  a  surviving  husband 
or  wife  the  right  to  nominate  an  adminis- 
trator under  above  section  is  absolute, 
while  in  the  case  of  other  persons  con- 
templated by  section  1379,  post,  the  right 
is  at  most  a  mere  power  to  address  a 
recommendation  to  the  discretion  of  the 
court. — Estate  of  Barrett,  6  Cof.  Prob.  Dec. 
398. 

70.  A  husband  is  of  "kin"  to  his  wife 
and  her  "relative,"  so  as  to  be  entitled  to 
administer  on  her  estate  under  above  sec- 
tion.— Estate  of  Barrett,  6  Cof.  Prob.  Dec. 
398. 

71.  If  a  widower  dies  intestate  leaving" 
collateral  relatives  and  one  child,  a  daugh- 
ter, and  she,  before  the  estate  is  adminis- 
tered, dies  intestate,  without  issue,  her  sur- 
viving husband  is  entitled  to  administer 
her  estate  as  against  the  collateral  rela- 
tives of  her  father. — Estate  of  Barrett,  6 
Cof.  Prob.  Dec.  398. 


72.  Same— Power    of,    not    restricted. — It 

clearly  appears  that  above  section  contains 
no  restriction  whatever  on  power  of  sur- 
viving husband  or  wife  first  to  administer 
upon  estate  of  deceased  consort,  or  failing 
in  that,  to  request  and  thereby  have  ap- 
pointed some  competent  person  as  adminis- 
trator.— Estate  of  Stevenson,  72  Cal.  164, 
165,  13  Pac.  404;  Estate  of  Allen,  78  Cal. 
581,  585,  20  Pac.  679;  Estate  of  Dorris,  93 
Cal.  611,  613,  29  Pac.  244;  Estate  of  Rich- 
ardson, 120  Cal.  344,  347,  52  Pac.  832. 

73.  Same— Rights  of,  fixed. — Section  1379, 
post,  accords  to  persons  other  than  surviv- 
ing husband  or  wife  right  of  nominating  an 
administrator,  but  has  no  reference  to  such 
husband  or  wife,  and  their  rights  in  that 
matter,  which  are  fixed  and  determined  by 
above  section,  does  not  conflict  in  any  re- 
spect with  section  1383,  post. — Estate  of 
Stevenson,  72  Cal.  164,  166,  13  Pac.  404. 

74.  Same— Under  disabilities,  may  nomi- 
nate.— There  is  no  Inconsistency  between 
provisions  of  above  section  and  section  1369, 
post.  If  person  nominated  by  surviving 
husband  or  wife  be  incompetent  under  sec- 
tion 1369,  post,  he  should  not  be  appointed. 
If  surviving  husband  or  wife  labored  under 
disabilities  mentioned  in  that  section,  they 
could  not  act,  but  it  would  not  follow  that 
they  might  not  nominate  person  who  could. 
— Estate  of  Dorris,  93  Cal.  611,  612,  29  Pac. 
244. 

75.  Same— Widow  of  decedent— Right  to 
administer  —  Waiver  and  withdrawal  of 
waiver. — Under  the  provisions  of  the  above 
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section  a  widow,  entitled  to  letters  of  ad- 
ministration on  the  estate  of  her  deceased 
husband,  requested  the  court  in  writing-  to 
grant  the  administration  to  her  children, 
is  not  estopped  thereby  from  withdrawing 
her  request  before  the  hearing"  and  ap- 
pointment of  such  children,  and  applying" 
for  letters  herself. — Estate  of  Lowe,  178 
Cal.   Ill,  172  Pac.   583. 

76.  The  rule  established  by  the  decision 
of  the  courts  in  this  state  that  where  it  is 
sought  to  retract  such  a  waiver,  it  is  for 
the  trial  court,  in  the  exercise  of  a  sound 
discretion,  to  determine  whether  greater 
weight  should  be  given  to  the  original  sur- 
render, or  to  the  subsequent  assertion  of 
the  right. — Estate  of  Lowe,  178  Cal.  Ill,  172 
Pac.  683,  following  the  doctrine  in  Estate 
of  Kirtlen,  16  Cal.  162;  Estate  of  Moore,  68 
Cal.  281,  9  Pac.  164;  Estate  of  Bedell,  97 
Cal.  339,  32  Pac.  823;  Estate  of  Shiels,  120 
Cal.  347,   52  Pac.  808. 


77.  Same  —  Same  —  Remarried,  can  not 
nominate  administrator  of  estate  of  former 
husband  after  she  remarried. — Estate  of 
Dorris,  98  Cal.  611,  612,  29  Pac.  244. 

Am  to  remarried  widow  not  being  "•arriv- 
ing widow"  and  entitled  to  nominate,  see, 
post,  1 1379,  note  par.  16. 

78.  Waiver  of  right— Can  not  be  with- 
drawn.— Waiver  of  right  to  letters  of  ad- 
ministration  can   not   afterwards   be   with- 


drawn.— State   of  Kirtlan,   16   CaL   162,   165; 
Estate  of  Moore,  68  Cal.  281,  283,  9  Pac.  164. 

79.  Widow,  right  of,  to  letters— Depends 
on  right  to  Inherit. — The  grant  of  letters  of 
administration  in  case  of  intestacy  is  pro- 
vided for  by  above  section.  It  is  to  be  ob- 
served that  statute  makes  right  of  relatives 
to  administer  depend  upon  question  of  their 
right  to  succeed  in  personal  estate  or  some 
portion  thereof.  The  term  "relatives/*  as 
used  in  statute,  is  employed  in  its  generic 
sense,  and  so  as  to  expressly  include  the 
husband  and  wife  in  the  same  category 
with  other  relatives  therein  enumerated. 
The  right  of  widow  to  letters,  therefore,  de- 
pends upon  whether  she  is  entitled  to  in- 
herit any  of  her  husband's  property. — Estate 
of  Davis,  106  Cal.  463,  456,  39  Pac.  756; 
Estate  of  Edson,  143  Cal.  607,  608,  77  Pac. 
461. 

80.  Word  "■uceeed"— Refers  to  those  who 
take  by  operation  of  law. — Word  "succeed" 
in  above  section  refers  to  persons  who  take 
property  by  operation  of  law — by  descent, 
by  succession.  This  conclusion  is  fortified 
by  subdivision  7  of  above  section,  which 
provides  that  only  next  of  kin,  entitled  to 
share  in  distribution  of  estate,  are  entitled 
to  administer,  and  by  this  subdivision  it  is 
plainly  indicated  what  policy  of  law  was 
in  enactment  of  subject-matter  of  section. 
—Estate  of  Wakefield,  136  Cal.  110,  112,  63 
Pac.  499;  Estate  of  Edson,  143  Cal.  607,  608, 
77  Pac.  451. 


§1366.    PREFERENCE  OF  PERSONS  EQUALLY  ENTITLED.    Of  several 

persons  claiming  and  equally  entitled  to  administer,  relatives  of  the  whole 

blood  must  be  preferred  to  those  of  the  half  blood. 

History:  Enacted  March  11,  1872,  a  re-enactment  of  f  53  Probate 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  203,  held  unconstitutional,  see  history,  8  5  ante; 
amendment  approved  June  10,  191,%  Stats,  and  Amdts.  1913,  p.  567. 
In  effect  August  10,  1913. 

See,   ante,    99  1349,   1365  and  notes. 


§  1367.  IN  DISCRETION  OF  COURT  TO  APPOINT  ADMINISTRATOR, 
WHEN.  When  there  are  several  persons  equally  entitled  to  the  administra- 
tion, the  court  may  grant  letters  to  one  or  more  of  them ;  and  when  a  credit  or 
is  claiming  letters  the  court  may,  in  its  discretion,  at  the  request  of  another 
creditor,  grant  letters  to  any  other  person  legally  competent. 

History:  Enacted  March  11,  1872,  re-enactment  of  5  54  Probate  Act 
as  amended  1864  (Stats.  1863-4,  p.  368,  §  5) ;  amendment  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  204,  held  un- 
constitutional, see  history,  5  5  ante. 


APPOINTMENT   OP  ADMINISTRATOR- 
DISCRETION  OF  COURT. 

1.  Discretion  of  court  hereunder  not  disturbed. 

2.  Same — Of  probate  court  not  disturbed,  un- 

less abused. 

See,  ante,  91 1349,  1S65  and  notes. 


1.     Discretion  of  court  hereunder  not  dis- 
turbed.— Where    deceased    died   in    state    of 


Virginia,  where  his  will  was  admitted  to 
probate,  and  letters  testamentary  thereon 
were  issued  to  one  named  in  will  as  execu- 
tor, and  authenticated  copy  of  will  was 
filed  in  superior  court  of  city  and  county 
of  San  Francisco,  where  deceased  left 
estate,  and  Henry  P.  Umbsen  petitioned  for 
letters  of  administration  with  will  annexed, 
foreign  executor  joining  in  petition  and 
requesting   nomination   of   Umbsen,   and  P. 
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BoUnd,  public  administrator  of  the  city  and 
county  of  San  Francisco,  filed  his  opposi- 
tion tnd  his  petition  that  he  himself  be 
appointed,  and  court  made  its  order  admit- 
ting will  to  probate,  and  appointing:  Umbsen 
administrator  with  will  annexed  -under 
above  section,  discretion  was  vested  in 
court,  and  exercise  of  such  discretion  will 
not  be  disturbed,  except  in  case  of  abuse. — 
E«ute  of  Harrison,  135  Cal.  7,  8,  9,  66  Pac. 
Ml 

A*  te  discretion    of   court    1m    appointing 

■dniatstrator,  see,  ante;  §  1349,  note  par.  5; 
11365,  note  par.  14. 


2.  Same— Of  probate  court  not  dlnturbed* 
unless  abused. — Petition  of  next  of  kin,  la- 
boring under  no  disability,  requesting  ap- 
pointment of  administrator,  is  addressed  to 
mere  discretion  of  probate  judge;  it  does  not 
operate  to  supersede  claim  of  public  admin- 
istrator, otherwise  established  under  stat- 
ute, to  receive  letters  of  administration,  and, 
it  not  appearing  that  probate  court,  in  re- 
fusing; to  appoint  such  person  requested, 
has  abused  discretion  confided  to  it  in  terms 
by  statute,  order  will  not  be  disturbed,  but 
must  be  affirmed. — Estate  of  Morgan,  63 
Cal.  243,  245. 


§1388.  WHEN  MINOR  OR  INCOMPETENT  ENTITLED,  WHO  AP- 
POINTED ADMINISTRATOR.  If  any  person  entitled  to  administration  is  a 
minor  or  an  incompetent  person,  letters  must  be  granted  to  his  or  her  guardian, 
or  any  other  person  entitled  to  letters  of  administration,  in  the  discretion  of 

the  court. 

History:  Enacted  March  11,  1872,  founded  on  8  57  Probate  Act  as 
amended  1870  (Stats.  1870,  p.  637,  S  2) ;  amendment  approved  Feb- 
ruary 27,  1893,  Stats,  and  Amdts.  1893,  p.  62;  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  204,  held  unconstitu- 
tional, see  history,  §  5  ante. 


WNOB  OR   INCOMPETENT    ENTITLED 
TO  ADMINISTER— WHO  APPOINTED. 

I  Adult  —  May   be    excluded    in    favor    of 
guardian. 

1  Amendment  of  1893 — Applicable  in  con- 
test. 

VXny  other  person  entitled" — Applies  to 
clan  as  minor,  if  adult. 

4.  Construction  of  section — In  general. 

5.  Same— Guardian  of  the  estate  of  a  non- 

resident minor  heir. 

6*.  Disqualification    of   minor   removed  —  He 
maj  contest. 

7.  Guardian  appointed — In  discretion  of  the 
court. 

9.  Same— Otherwise  one  of  inferior  class. 

9.  Minor,  through   his  guardian — Has  abso- 
lute right  to  letters. 

10.  Public   administrator  —  No    interest    in 

estate  by  virtue  of  office. 

11.  Section  applies   to   person   in   same   class 

as  minor. 

See,  ante,  85  1349,   1366  and  notes. 

!•    Adnlt— May    be)    excluded    In    favor    of 
tmarilaa. — Language  of  above  section  must 
•PPly  and  be  confined  to  members  of  same 
fl*ta  as  minor,   and   as   law   nowhere   con- 
fers any  special  right  upon  an  adult  to  be 
preferred  in   grant    of   letters    of    adminis- 
tration;  the    law,    removing    disability    of 
minor.  Intended  to  and   does   place    him   in 
■une  category  of  persons  entitled,  to  which 
*fau  belongs;  guardian  of  minor  may  ap- 
tly for  letters  of  administration   no  t  with  - 
•Undtng  there  are  adults;   the   law   places 
,h^m   upon   same    plane    of    equality,    and 
court,  in  Ha  discretion,  may  appoint  guard- 


ian of  minor  to  exclusion  of  adult. — Estate 
of  Turner,  143  Cal.  438,  443,  77  Pac.  144. 

2.  Amendment  of  1803  — -  Applicable  la 
con  teat. — Where  guardian  filed  petition  for 
letters  of  administration,  and  public  ad- 
ministrator filed  his  petition  therefor,  both 
filed  in  March,  1893,  claim  that  an  amend- 
ment of  February,  1893,  was  not  retroac- 
tive, and  was  not  applicable,  because  "the 
rights  of  administrator  had  accrued  and 
were  vested  at  date  of  death  of  said  de- 
ceased, and  no  subsequent  act  of  legisla- 
ture could  serve  to  devest  him  of  his  right 
to  letters  and  to  invest  other  petitioner 
with  that  right,"  ca*n  not  be  maintained. — 
Estate  of  McLaughlin,  103  Cal.  429,  430,  37 
Pac.  410. 

3.  "A  ay  other  person  cat  I  tied*— Applies 
to  class  as  minor,  If  adnlt. — Members  of  an 
inferior  class  are  never  entitled  to  admin- 
ister when  there  is  member  of  superior 
class  who  is  not  disqualified,  and  by  quali- 
fying minor  of  such  superior  class  to  obtain 
grant  through  his  guardian,  legislature  in- 
tended to  confer  on  him  no  greater  privi- 
lege than  to  contest  with  others  of  subordi- 
nate class  for  discretionary  award  of  grant 
of  administration.  The  expression  "or  any 
other  person  entitled  to  administer"  was 
intended  to  and  does  apply  to  all  persons 
entitled  to  administer  as  being  of  same 
class  as  minor  would  be  were  he  an  adult. — 
Estate  of  Turner,  143  Cal.  438.  442,  77  Pac. 
144. 

4.  Construction  of  section— -In  general. — 

The  only  ground  of  disqualification  which 
is  removed  by  above  section  is  the  bar  of 
minority,  and  the  nonresidence  of  the  ward 
still  remains  as  an  absolute  disqualifica- 
tion affecting  the  guardian's  right  to  letters 
of  administration. — Estate  of  Graff,  169  Cal. 
250,   146  Pac.   657. 
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S.  Same  —  Guardian  of  the  estate  of  a 
nonresident  minor  heir  of  a  deceased  person 
is  not  entitled  to  letters  of  administration. 
—Estate  of  Graff,  169  Cal.  250,  146  Pac.  657. 


6.  Disqualification  of  minor  remov 
He  may  contest. — The  object  of  above  section 
undoubtedly  is  to  remove  disqualification  of 
minor,  and  place  him,  through  his  guardian, 
in  same  class  as  if  his  minority  did  not 
exist.  The  language  of  section  is  certainly- 
capable  of  being  fairly  and  reasonably  con- 
strued as  removal  of  disqualification  to  full 
extent  that  it  is  by  section  1369,  post,  Im- 
posed, and  to  allow  him,  through  his  guard- 
ian as  his  representative,  all  rights  to 
which  he  would  be  entitled  were  he  an 
adult,  one  of  which  would  be  to  contest,  on 
an  equal  plane  with  all  members  of  his 
class,  for  right  to  administer. — Estate  of 
Turner,  143  Cal.  438,  441,  77  Pac.  144. 

7.  Guardian  appointed— In  discretion  of 
the  court. — The  more  reasonable  meaning  of 
statute  is,  that  where  there  is  but  one 
person  of  class  entitled,  and  that  person  is 
minor,  court  has  discretion  to  appoint  his 
guardian  or  any  other  person  entitled.  But 
where  there  are  two  or  more  of  that  class, 
and  one  is  a  minor,  court  has  no  such  dis- 
cretion, but  must  appoint  one  of  class  of 
age  of  majority,  if  otherwise  competent 
(dis.  op.  McFarland,  J.). — Estate  of  Turner, 
143  Cal.  438,  446,  77  Pac.  144. 

8.  Same— Otherwise  one  of  Inferior  class. 

— Above  section  doubtless  contemplated  con- 
ferring upon  minor  of  some  substantial 
right,  and  this  could  be  best  accomplished 
by  placing  him  in  class  to  which  he  would 
belong  if  he  were  an  adult,  and  upon  equal- 
ity with  other  members  of  that  class,  and 
not  by  placing  him  upon  level  with  mem- 
bers of  an  inferior  class.  Under  any  other 
construction  section  would  be  held  to  mean 
that  while  guardian  may  apply  because  his 
ward  is  one  of  preferential  class  who,  but 
for  his  minority,  would  be  entitled  to  ad- 
ministration, still,  when  he  does  apply, 
court  may  appoint  one  of  inferior  class, 
who,  as  against  minor,  if  an  adult,  would 
not    be    entitled    to    be   heard    at    all;    that 


while  minor  might  be  in  by  superior  right, 
he  may  be  out  by  inferior  displacement. 
The  grant  of  such  vague  and  illusory  right 
was  never  contemplated. — Estate  of  Turner. 
14S  Cal.  438,  442,  77  Pac.  144. 

9.  Minor,  through  his  ft-uardlaa  —  Has 
absolute  right  to  letters. — The  proper  con- 
struction of  above  section  accords  minor, 
through  his  guardian,  absolute  right  to 
letters  of  administration  when  he  is  sole 
representative  of  his  class,  which  can  not 
be  if  those  outside  that  class — persons  of 
an  inferior  grade — are  entitled  to  be  con- 
sidered under  category  of  "other  persons 
entitled." — Estate  of  Turner,  143  Cal.  438, 
443,   77  Pac.  144. 

10.  Public  administrator  —  No  Interest 
In  estate  by  virtue  of  office. — A  public  ad- 
ministrator does' not,  by  virtue  of  his  office 
or  by  filing  petition  for  letters  of  admin- 
istration upon  estate  of  decedent,  acquire 
any  interest  in  estate,  or  in  commissions 
to  be  earned  by  administering  upon  it. 
Status  at  time  of  grant  of  administration 
determines  his  competency. — Estate  of  Mc- 
Laughlin, 103  Cal.  429,  430,  37  Pac.  410. 

11.  Section  applies  to  person  In  nne 
class  as  minor. — The  words  "letters  must  be 
granted  to  his  or  her  guardian,  or  any 
other  person  entitled  to  letters  of  admin- 
istration in  discretion  of  the  court,"  do  not 
indicate  intention  to  remove  disqualifica- 
tion imposed  by  section  1369,  post,  nor 
place  adult  in  any  more  favorable  position 
than  minor.  Use  of  these  words  undoubt- 
edly contemplated  that  there  might  be  other 
persons  who  would  be  entitled  to  letters. 
Such  persons  are  referred  to  generally, 
without  any  discrimination  as  to  whether 
they  may  be  adults  or  minors  other  than 
applicant,  or  Incompetents  represented  by- 
guardians,  and  as  term  "or  any  other  per- 
son entitled"  is  general,  in  its  designation 
of  persons,  it  must  either  apply  to  persons 
in  same  class  as  minor,  or  to  persons  in  in- 
ferior classes  who,  as  provided  in  section 
1365,  ante,  are  entitled,  in  absence  of  others 
having  superior  rights,  to  grant  of  letters. 
— Estate  of  Turner,  143  Cal.  438,  441,  77 
Pac.  144. 


§1369.    WHO  ABE  INCOMPETENT  TO  ACT  AS  ADMINISTRATORS. 

No  person  is  competent  or  entitled  to  serve  as  administrator  or  administratrix 
who  is : 

1.  Under  the  age  of  majority. 

2.  Not  a  bona  fide  resident  of  the  state. 

3.  Convicted  of  an  infamous  crime. 

4.  Adjudged  by  the  court  incompetent  to  execute  the  duties  of  the  trust  by 

reason  of  drunkenness,  improvidence,  or  want  of  understanding  or  integrity. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  55  Probate  Act 
as  amended  1861  (Stats.  1861,  p.  632);  amendment  approved  April  1, 
1878,  Code  Amdta.  1877-8,  p.  112. 
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WHO  INCOMPETENT  TO  ADMINISTEB. 

1.  As  to  time  of  status  determining  incom- 
petency. 

t  Competency — Established  by  one  an  heir, 
resident,  and  of  age. 

1  Same — Questioned  by  raising  an  issue. 

4.  Construction  of  section. 

5.  Contestants  for  letters,  all  on  same  foot- 

ing. * 

6.  Disqualifications  can  not  be  added  to  by 

courts. 

7-  9.  Drunkenness  or  improvidence  —  Subdivi- 
sion 4. 

10.  Acts  of  competency  alleged — Burden  on 

petitioner  for  revocation. 

11.  Infidelity  in  marriage — Is  not  lack  of  in- 

tegrity. 

12.  Minor  can  not  serve — But  his  guardian 

may. 

13.  Minor's  disability  removed— By  confer- 

ring right  upon  guardian. 

14.  Nonresident  alien — Not  entitled — Subdi- 

vision 2. 

15.  Nonresident  executor  appointed  executor 

— But  not  administrator. 

16.  8ame — Father  can  not  serve,  nor  nomi- 

nate administrator. 

17.  Nonresident  is  incompetent,  in  spite  of 

section  1379,  post. 

18.  Petitioner  muBt  allege,  what. 

19.  Public  administrator— Takes   precedence 

of  nominee  of  nonresident. 

20.  Besidence  six  years  —  With  intention  to 

make  it  home,  makes  resident. 

21.  Revocation — Petition   for,   not  to  allege 

nonexistence  of  disqualification. 

22.  Want  of  integrity— Subdivision  4. 

23.  Want  of  understanding — Not  ignorance 

of  reading  or  writing — Subdivision  4. 

24.  Wife  having  lost  her  residence — Can  not 

obtain  letters. 

See,  ante.  If  1349,  1S65  and  notes. 

1.  As  to  time  of  status  determining  !■- 
caaiaeteacy. — It  is  the  status  of  the  peti- 
tioner at  the  time  of  tne  grant  of  adminis- 
tration that  determines  his  competency. — 
Estate  of  Barrett.  6  Cof.  Prob.  Dec.  898. 

X  Competency— Established  by  one  as 
aefr,  resident,  and  of  age. — When  one  has 
•sown  that  he  is  an  heir  at  law,  resident 
of  state,  and  of  age  of  majority,  his  com- 
petency Is  established.  This  is  true  of  all 
mailers  concerning  wnich  law  raises  no 
presumption,  and  as  to  existence  of  any 
ether  matters  which  might  disqualify  him, 
law  raises  presumption  in  his  favor  of  their 
eonezlstence. — Estate  of  Gordon,  142  Cal. 
115.  112,  75  Pac.  672. 

1>    Same— -Questioned  by  raising  am  laaue. 

— Wnere  contestant  desires  to  question  per- 
gonal competency  of  petitioner  for  letters, 
it  devolves  upon  him  to  make  issue  as  to 
»ny  particular    disqualification,    by    setting 


up  in  his  answer  its  existence.  He  is  not 
entitled  to  be  heard  to  overcome  presump- 
tion against  its  existence  unless  he  does  so. 
It  is  of  no  moment  to  say  that  petitioner 
should  have  at  least  alleged  general  com- 
petency. Such  an  allegations  would  not  aid 
him. — Estate  of  Gordon,  142  Cal.  125,  132, 
75  Pac.  672. 

4.  Construct lo a.  of  section. — Above  section 
must  be  construed  in  connection  with  sec- 
tions 1865  and  1868,  ante. — Estate  of  Graff, 
169  Cal.  260,   146  Pac.   657. 

5.  Contestants  for  letters,  all  on  same 
footing.  —  A  public  administrator,  or  any 
one  who  is  not  in  position  to  contest  abso- 
lute right  of  another  to  administration  can 
not  stand  upon  different  or  better  footing 
than  person  contesting  an  original  applica- 
tion for  letters  of  administration.  Where 
such  application  is  originally  made,  any 
person  contesting  such  right  on  ground  of 
incompetency  of  applicant,  must  allege  his 
grounds  of  incompetency,  and  necessarily 
burden  of  proof  is  upon  him  to  establish 
his  allegations  in  that  regard. — Estate  of 
Gordon,  142  Cal.  125,  182,  75  Pac.  672. 

«.  Disqualifications  cam  not  be  added  to 
by  courts. — Above  section  prescribes  grounds 
which  render  one  incompetent  to  serve  as 
administrator,  and  courts  have  no  right  to 
add  to  disqualification  prescribed  by  legis- 
lature.— Estate  of  Bauquier,  88  Cal.  302,  312, 
26  Pac.  178,  532;  Estate  of  Muersing,  108 
Cal.   585,   587,   37   Pac.   620. 

7.  Drunkenness  or  improvidence  —  Sub- 
division 4. — No  person  is  eligible  or  entitled 
to  serve  as  administrator  who  is  incom- 
petent to  execute  the  duties  of  the  trust 
by  reason  of  drunkenness,  improvidence  or 
want  of  understanding  or  lack  of  integrity, 
and  it  must  be  presumed  that  the  appoint- 
ing power  discharged  its  duties  and  ap- 
pointed a  sane,  sober,  provident  and  honest 
man  to  execute  the  trust  of  administrator. 
— Estate  of  Mahoney,  6  Cof.  Prob.  Dec.  1. 

8.  A  person  who  has  dissolute,  intem- 
perate and  improvident  habits  is  not  com- 
petent to  act  as  administrator  of  his 
father's  estate. — Estate  of  Moraghan,  6  Cof. 
Prob.  Dec.   486. 

9.  One  who,  by  reason  of  dissolute,  in- 
temperate and  improvident  habits,  is  in- 
competent to  act  as  administrator  of  his 
father's  estate,  has  no  right  to  nominate 
his  co-petitioner,  the  public  administrator, 
to  act  as  administrator  in  his  place,  or  to 
nominate  him  to  act  jointly  with  the  public 
administrator. — Estate  of  Moraghan,  6  Cof. 
Prob.   Dec.   486. 

10.  Facta  of  competency  alleged— Burden 
on  petitioner  for  revocation. — Where  peti- 
tioner has  alleged  his  general  competency 
in  addition  to  special  allegation  of  resi- 
dence and  age  as  to  all  other  matters  speci- 
fied in  above  section,  he  can  rest  upon 
presumption  In  his  favor  as  to  their  non- 
existence, casting  burden  of  proof  as  to 
such  matters  where  law  contemplated  it 
should  be   cast  upon  petitioner  for   revoca- 
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tion   of   his  letters. — Estate   of  Gordon,   142 
Cal.  125.  132,  75  Pac.  672. 

11.  Infidelity  In  marriage— Is  aot  lack 
of  Integrity. — In  contest  for  letters  of  ad- 
ministration, it  appeared  that  Rose  New- 
man, and  deceased,  intermarried  in  New 
Hampshire  in  1856.  He  came  to  California, 
and  she,  knowing  that  her  husband  was 
still  alive,  went  through  the  form  of  mar- 
riage with  one  Colburn,  and  lived  with  him 
15  years,  when  he  died.  Newman  thereafter 
died  intestate,  and  it  is  now  said  that  the 
evidence  shows  that  petitioner,  Rose  New- 
man, lacks  integrity,  and  therefore  should 
not  be  appointed  administratrix.  She  was 
shown  to  have  been  unfaithful  wife,  and 
to  have  violated  marriage  obligation,  but 
that  does  not  tend  to  show  lack  of  integrity 
within  meaning  of  statute,  and  letters  ot 
administration  were  properly  granted  to 
her. — Estate  of  Newman,  124  Cal.  688,  693, 
45  L.   R.  A.   780,    67   Pac.   686. 

12.  Minor  can  not  serve— -Bnt  als  guard- 
Ian  may. — The  preference  which,  in  ab- 
sence of  section  1S68,  ante,  is  given  to 
adults  springs  from  above  section,  because 
by  above  latter  section,  minor  is  declared  in- 
competent and  not  entitled  to  serve  as  ad- 
ministrator. This  disqualification  is  general 
and  absolute  in  all  cases  and  as  to  all 
classes,  and  but  for  section  1368,  ante,  a 
minor  would  have  no  right  in  any  instance 
to  apply  for  letters.  In  fact,  he  has  none 
now.  His  personal  disqualification  remains; 
he  can  not  serve,  but  his  guardian  as  his 
representative  may. — Estate  of  Turner,  143 
Cal.  438,  441,  77  Pac.  144. 

13.  Minor's  disability  removed— By  con- 
ferring right  upon  guardian. — The  language 
of  above  section  is  general  in  Its  nature,  and 
unrestricted  in  its  terms.  It  confers  right 
in  behalf  of  one  member  of  class;  removes 
his  disability  to  extent  that  it  confers  upon 
his  guardian  right  to  which,  save  for  his 
minority,  he  would  be  himself  entitled,  and 
in  furtherance  of  that  right  to  uphold  It. 
The  language  of  the  section  should  be 
liberally,  rather  than  restrictlvely,  con- 
strued. There  is  certainly  nothing  in  word- 
ing of  section  which  tends  to  restrict  its 
application. — Estate  of  Turner,  143  Cal.  438, 
440,  77  Pac.   144. 

14.  Nonresident  alien  —  Not  entitled— » 
Subdivision  2. — Under  the  provisions  of  the 
above  section  a  nonresident  alien  is  not 
competent  nor  entitled  to  act  as  an  admin- 
istrator of  the  estate  of  a  decedent  and  for 
that  reason  his  petition  for  the  probate  of 
the  will  of  the  decedent  and  his  appoint- 
ment as  administrator  with  the  will  an- 
nexed will  be  denied  and  the  case  dismissed. 
— Estate  of  Turner,  —  Cal.  App.  — ,  196 
Pac   807. 

15.  Nonresident  executor  appointed  exec- 
utor—But  not  administrator. — While  statute 
authorizes  issuance  of  letters  testamentary 
to  nonresident  executor,  it  does  not  entitle 
him  to  letters  of  administration,  or  give 
him  right  to  nominate  administrator  with 
will  annexed. — Estate  of  Beech,  63  Cal.  458 


Estate  of  Richardson,  120  Cal.  344,  62  Pac. 
832;  Estate  of  Brundage,  141  Cal.  638,  541, 
76  Pac.  176. 

16.  Same  — Father  can  not  serve,  nor 
nominate  administrator*  —  In  case  where 
father  lived  in  Holland,  and  upon  death  of 
his  son,  sent  cablegram  requesting  appoint- 
ment of  party  as  administrator  of  estate, 
conceding  that  this  was  an  authorized  way 
to  make  such  request,  and  that  It  was  prop- 
erly before  court  for  consideration,  it  had 
no  legal  significance.  The  father  not  being 
resident  of  state  was  not  competent  or  en- 
titled to  serve  as  administrator,  and  being 
incapable  himself  of  administering,  it  was 
not  competent  for  him  to  nominate  admin- 
istrator.— Estate  of  Muersing,  103  Cal.  686, 
687,  37  Pac.  520. 

17.  Nonresident  Is  Incompetent,  In  spite 
off  section  1S79,  post. — Above  section  declares 
that  no  person  is  competent  or  entitled  to 
serve  as  administrator  who  is  not  bona  fide 
resident  of  this  state,  and  section  1379,  post, 
does  not  expressly  declare  that  any  per- 
son who  la  not  bona  fide  resident  of  state 
shall  be  competent  or  entitled  to  so  serve. 
But  "the  person  so  entitled"  never  can  be 
nonresident  so  long  as  clause  quoted  from 
above  section  stands  unrepealed,  so  the  leg- 
islature appears  to  have  provided  for  con- 
tingency which  can  not  arise  under  law 
as  thus  existing,  and  until  that  contingency 
does  arise  latter  clause  of  section  1379. 
post,  must  remain  practically  Inoperative. — 
Estate  of  Beech,  63  Cal.  458,  469;  Estate  of 
Hyde,  64  Cal.  228,  SO  Pac  804;  Estate  of 
Muersing,  103  Cal.  686,  687,  87  Pac.  520; 
Estate  of  Brundage,  141  Cal.  538,  641,  642, 
76  Pac.  175. 

18.  Petitioner  must   allege,  what. — It    is 

only  necessary  for  petitioner  to  allege  in 
his  petition  existence  of  those  matters  con- 
cerning which  no  presumption  of  law  is 
Indulged  In  his  favor,  and  where  such  pre- 
sumption exists  it  Is  neither  necessary  to 
allege  matters  In  aid  of  such  presumption 
nor  does  law  cast  upon  petitioner  burden 
of  proving  them. — Estate  of  Gordon,  142 
Cal.  126,  131,  75  Pac.  072. 

19.  .  Public  administrator-— Taken  prece- 
dence of  nominee  off  nonresident. — Where 
application  was  made  for  letters  of  admin- 
istration by  public  administrator,  and  one 
also  upon  written  request  of  son  of  de- 
ceased, never  resident  a/  California  but 
resident  of  kingdom  of  Great  Britain,  ask- 
ing appointment  of  another  person  as  ad- 
ministrator with  will  annexed,  decision  of 
court  below  in  favor  of  public  administra- 
tor was  correct. — Estate  of  Beech,  63  Cal. 
458,   469. 

20.  Residence  six  years— Wlta  Intention 
to  make  It  home*  makes  resident. — Where 
it  appears  that  party  has  resided  In  this 
state  for  some  six  years  past,  and  came 
with  intention  of  making  it  his  permanent 
home  and  residence,  and  has  done  so.  and 
upon  his  arrival  here  lived  in  San  Fran- 
cisco one  year  and  a  half,  and  afterwards 
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Id  Soldiers*  Home  at  Yountvllle  three 
months,  later  at  ranch  In  Napa  County 
about  year  and  one-half,  and  then  re- 
turned to  San  Francisco,  where  he  remained 
until  he  entered  Soldiers'  Home  at  Santa 
Monica,  where  he  has  remained  ever  since, 
and  his  departure  to  enter  said  home  was 
Mine  six  months  prior  to  time  when  his 
application  for  letters  came  on  to  be  heard, 
and  that  he  went  to  home  to  save  expenses, 
this  is  evidence  that  party  was  bona  fide 
resident  of  state  and  entitled  to  letters  ot 
administration. — Estate  of  Gordon,  142  Cal. 
125,  128.  75  Pac.  672. 

2L.    Revocation— Petition    for,  not  to   al- 
lege momextetenee  of  disqualification. — It  is 

not  necessary  In  petition  for  revocation  of 
letters  that  petitioner  allege,  not  only  that 
he  is  bona  fide  resident  of  state  and  of  the 
aire  of  majority,  but  also  nonexistence  of 
all  other  matters  which  under  this  section 
would  otherwise  disqualify  him — to  allege 
that  he  has  not  been  convicted  of  an  in- 
famous crime,  and  is  not  a  drunkard,  im- 
provident, or  wanting;  in  understanding;  or 
integrity.  He  is  required  to  make  general 
allegation  of  competency,  but  burden  of 
proving  competency,  to  extent  of  showing 
nonexistence  of  all  these  disqualifying  con- 
ditions, Is  not  cast  upon  petitioner. — Estate 
of  Gordon,  142  Cal.  125,  ISO,  75  Pac.  672. 

H.    Want   of   Imteanity — SaMlvlalon    4.— 

A  daughter  Is  not  incompetent  for  want  of 


Integrity  because  she  offered  in  evidence 
the  decree  of  divorce  which,  being  admis- 
sible for  the  purpose  offered,  showed  that 
her  mother  had  been  guilty  of  adultery  in 
her  lifetime.  This  criticism  going  rather  to 
considerations  of  propriety  or  good  taste 
than  to  want  of  Integrity. — Estate  of  El- 
liott, 166  Cal.  389,  182  Pac.  439. 

23.  Want  of  understanding  —  Not  Igno- 
rance of  reading  or  wrltlna*— Subdivision  4. 

—Where,  on  hearing  of  petition  for  letters 
of  administration,  it  was  admitted  that  one 
of  applicants  could  not  write,  nor  speak 
English  language,  that  she  could  not  read 
nor  write  Spanish;  that  she  was  sixty-nine 
years  old,  a  Californian  by  birth,  and 
daughter  of  the  intestate,  these  facts  do 
not  show  any  want  of  understanding  within 
statute.  It  is  true  they  may  render  it  diffi- 
cult for  her  to  perform  her  duties  properly, 
if  they  do  not  render  it  impossible. — Estate 
of  Pacheco,  23  Cal.  476,  480. 

24.  Wife  having  loot  her  residence— Can 
not  obtain  letters* — The  facts  of  this  case, 
being  properly  Interpreted  as  showing 
petitioner  was  not  bona  fide  resident  of 
state,  when  her  petition  was  filed,  nor  at 
time  of  trial  of  contest  for  letters,  she 
having  lost  her  former  residence  in  Cali- 
fornia when  she  and  her  husband  left  state 
in  1891  and  went  east  to  live,  her  applica- 
tion for  letters  was  properly  denied. — 
Estate  of  Weed,  120  Cal.  684,  639,  52  Pac.  30. 


§1370.    MARRIED  WOMAN  MAY  BE  ADMINISTRATRIX.    A  married 

woman  may  be  appointed  administratrix.  When  an  unmarried  woman  appointed 

administratrix  marries,  her  authority  is  not  thereby  extinguished. 

History:  Enacted  March  11,  1872,  re-enactment  of  ft  56  Probate  Act 
as  amended  1866  (Stats.  1866,  p.  765),  1870  (State.  1870,  p.  636), 
and  187$  (State.  1871-2,  p.  94);  amendment  approved  February  24, 
1891,  State,  and  Amdte.  1891,  p.  11,  eliminating  the  prohibitions 
against  married  women. 

Bee,  ante,  5  1349  and  note. 

As  te  aaaralsa  womaua  aa  exeentrlx*  sea.  ante,  S  1852  and  note. 


1 
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ARTICLE  IV. 

PETITION  AND  CONTEST  FOB  LETTERS,  AND  ACTION  THEREON. 

f  1371.  Applications,  how  made.  f  1377.     Grant  to  any  applicant. 

§  1372.  When  granted.  §  1378.     What  proofs  must   be  made  before 

$  1373.  Clerk  of  court  must  set  day  for  hear-  granting  letters  of  administration, 

ing.    Notice  of  application.  §1379.    Letters    may   be   granted    to    others 

|  1374.  Contesting  application.  than  those  entitled. 

fi  1375.  Hearing  of  application.  §  1380.     Special  notice  to  heirs,  requisites  for. 

f  1376.  Evidence  of  notice.  How  given. 

§  1371.  APPLICATIONS,  HOW  MADE.  Petitions  for  letters  of  adminis- 
tration must  be  in  writing,  signed  by  the  applicant  or  his  counsel,  and  filed 
with  the  clerk  of  the  court,  stating  the  facts  essential  to  give  the  court  juris- 
diction of  the  case,  and  when  known  to  the  applicant,  he  must  state  the  names, 
ages,  and  residences  of  the  heirs  of  the  decedent,  and  the  value  and  character 
of  the  property. 

If  the  jurisdictional  facts  exist,  and  are  proved  at  the  hearing  but  are  not 
fully  set  forth  in  the  petition,  the  decree  or  order  of  administration  and  sub- 
sequent proceedings  are  not  void  on  account  of  such  want  of  jurisdictional 
averments. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  5  58 
Probate  Act  as  amended  1861  (Stats.  1861,  p.  631,  §  19) ;  amendment 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  204,  held  unconstitutional,  see  history,  1 5  ante;  amendment  ap- 
proved March  16,  1907,  Stats,  and  Amdts.  1907,  p.  313,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  493. 

PETITION  FOR  LETTERS  OF  ADMINIS-  17.  "Person  interested. ' ' 

TRATION.  18    petition  for  letters  of  administration 

1.  Application  for  letters  —  Can   not  be  —Signature  by   petitioner   and   not 

oral.  by  nominee — Sufficiency  of. 

2.  Same— Must  be  in  writing,  and  state      19-22.  Property  warranting  granting  of  let- 

jurisdictional  facts.  ters — Sole  property  equitable  claim 

or  demand. 

3.  Same — To  aver  only  matters  not  pre-  __    _      A.         -     . .  . 

sumed.  23.  Question  of  which  court  depends  upon 

statute. 

4.  Contestant  need  not  be  qualified  to  ad-  nm    _.       A  _       ...         ^ 

minister.  Z4,  S1^81*1116  °*  petition — By  attorney  in 

fact. 

5.  Decision     determining     jurisdiction —  OK    .„,•*     •  *       *    m     ▼ 

Can  not  be  collaterally  attacked.  25'      e^^ntan  iw7      COmmumty  pr0p" 

6.  Discretion  of  court  to  appoint.  gee    ^J^Z^IZ^.  1369  and  notes. 

7.  Effect  of  nomination.  1#     AppIIcatlon    for    i^ter— Cam    «ot    be 
8,9.  Exclusive     jurisdiction  —  In     county  •*■!• — An  application  must  necessarily  pre- 

where  petition  first  filed.  cede  hearing.    Statute  fully  prescribes  man- 

ner   and   form   of  making:   of   such   applica- 

10.  Same— There  can  not  be  two  valid  ad-      tion.     It  can  not  be  oral    but  „mu8t  be  |n 

ministrations.  writing,  signed  by  applicant  or  his  counsel, 

11.  Jurisdiction     of     estate  —  Continues      and  flled  with  clerk  of  court,  stating  facts 

where  first  secured.  essential  to  give  court  Jurisdiction  of  case." 

-in    x     ■  j-  i.-       i  £     j.         *.      i        *      i.  *.«       — Dungan    v.    Superior    Court,    140    Cal.    98. 

12.  Jurisdictional  facts,  not  value  of  estate,      ,17   Awi    Cf    ^^    11ft    OJ  „      *     _      ^      9°' 

.    ,.   ..      '  '       117  Am.  St.  Rep.  119,  84  Pac.  767. 

give  jurisdiction. 

13.  Letters   issued  where  application  first      M  *•  J?*?*"^M.,l"t  be  to  T*"1"*.  ■■*  »♦»<• 

made    valid  Jurisdictional  fact*.— -Application  for  letters 

,„    XT      .     *       .    '  -    ..  .  .  °f     administration     must     be     in     writing, 

14.  Nominee   of  two   of   three   sisters   en-      .,__.,,   h„   fln.]lMB.    _w.   ..,„..     ♦  *     *     7 

♦:*i«^    *^   «^«i«;«f^     TTo-   ««   »s«»i,+      81Sned   oy   applicant,   and   must   state   facts 
titled  to  admmister-Has  no   right      e8sential  to  give  court  JurisdIctlon  of  case> 

superior.  Jurisdictional    facts   in   case   are   the    death 

15.  Nomination — Right  of.  and     residence     of     deceased.  —  Beckett     v. 

16.  Notice  of  hearing.  Selover,  7  Cal.  215,  233,  68  Am.  Dec.  237. 
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1    same— To  aver  only  matters  not 

owed* — While  it  is  true  that  person  is  not 
entitled  to  letters  of  administration  who 
comes  within  any  of  disqualifications  speci- 
fically set  forth  in  section  1369,  ante,  yet  it 
It  necessary  for  petitioner  to  allege  in 
petition  only  existence  of  those  matters 
concerning:  which  no  presumption  of  law 
it  indulged  in  his  favor. — Estate  of  Gordon. 
14!  Cat.  126,  111,  75  Pac.  672. 


4.  Contestant  need  not  be  qualified  to  ad- 
■hisrter. — It  is  not  necessary  that  a  con- 
testant shall  be  competent  to  assert  the 
right  to  administer  himself  nor  be  entitled 
to  nominate  appointee  in  order  to  contest. 
-Estate  of  Graves.  8  Cal.  App.  264,  256.  96 
Pic  972. 

Am  to  contest  generally,  see,  post,  5  1374 
and  note. 

5.  Derision  determining  Jurisdiction  — 
Cu  Mt  be  collaterally  attacked. — Where 
petition  for  letters,  filed  in  Tulare  County, 
alleged  existence  of  an  estate  therein,  ques- 
tion of  that  allegation  was  one  which 
Tulare  court  had  exclusive  jurisdiction  to 
determine,  subject  only  to  review  on  ap- 
peal. While  existence  of  estate  in  such 
county  was  essential  to  jurisdiction,  it  is 
one  of  those  jurisdictional  facts  which 
Tulare  court  had  to  determine  from  evi- 
dence produced  before  it,  and  its  decision 
upon  that  point  would  be  entitled  to  same 
presumption  of  verity  as  its  decision  upon 
any  other  point,  and  therefore  could  not  be 
collaterally  attacked. — Dungan  v.  Superior 
-ourt,  149  Cat.  98,  117  Am.  St.  Rep.  119,  84 
Pac  767. 

6.  Discretion  of  court  to  appoint. — Above 
itction  must  be  construed  as  giving  to  the 
court  the  discretionary  power  to  grant  ad- 
ministration to  any  competent  person  who 
otherwise  would  not  be  entitled  thereto,  at 
the  written  request  of  a  person  who  would 
be  to  entitled,  and  one  of  a  lower  class  may 
be  appointed  in  preference  to  the  nominee 
of  one  of  a  higher  class. — Estate  of  Myers, 
»  CaL  App.  694,  696.   106  Pac  712. 

As  to  discretion  of  court  la  appointing; 
•turialstrator,  see,  ante,  |  1349,  note  6; 
UUS.  note  14;   |  1367  and  note. 

7.  Effect  of  nomination. — The  effect  of 
two  persons  entitled  to  administration 
under  1 1365,  ante,  nominating  a  third  party 
for  the  office  is  to  renounce  their  rights 
Qnder  that  section. — Estate  of  Myers,  9 
Cal.  App.  694,  697,  106  Pac.  712. 

8.  Bxelaslve  Jurisdiction  — -  la  county 
where  petition  first  filed. — Although  prior 
to  making  of  any  application  for  letters, 
two  or  more  courts  may  have  concurrent 
Jurisdiction  to  receive  and  entertain  an  ap- 
plication, county  of  exclusive  Jurisdiction 
lor  settlement  of  estate  is  as  definitely  and 
precisely  fixed  by  legislature  as  it  is  in 
case  of  resident  of  this  state,  where  exclu- 
de Jurisdiction  is  declared  to  be  the  county 
of  which  deceased  was  resident  at  time  of 
bis  death.      As    to    meaning    of    words    "in 


which  application  Is  first  made"  (5  1294. 
subd.  1,  ante),  in  view  of  above  section  and 
sections  to  1379,  post,  the  filing  of  proper 
petition  with  clerk  of  superior  court  consti- 
tutes making  the  application. — Dungan  V. 
Superior  Court,  149  Cal.  98,  117  Am.  St.  Rep. 
119,  84  Pac.   767. 

9.  Effect  of  decisions  plainly  is  that 
jurisdiction  In  cases  where  applications  are 
made  to  two  different  superior  courts  of 
state  attaches,  upon  filing  of  first  petition, 
to  superior  court  in  which  petition  is  filed 
and  continues  during  pendency  of  proceed- 
ing thus  instituted,  and  that  this  juris- 
diction is  exclusive,  precluding  any  other 
court  from  effectually  acting  in  matter;  in 
other  words,  that  during  pendency  of  such 
proceeding,  action  by  any  other  court  is 
without,  and  in  excess  of,  its  power. — Dun- 
gan v.  Superior  Court,  31  Cal.  369,  372,  84 
Pac.  767. 

10.  Same— Tfcere  can  not  be  two  valid 
administrations  at  the  same  time  in  this 
state.  When  any  superior  court  has  ac- 
quired jurisdiction  in  matter  of  deceased 
person,  that  jurisdiction  is  exclusive. — 
Estate  of  Griffith,  84  Cal.  107,  110,  23  Pac. 
628,  24  Pac.  381;  Dungan  v.  Superior  Court, 
149,  Cal.  98,  117  Am.  St.  Rep.  119,  84  Pac.  767. 

Tl.  Jurisdiction  of  estate  —  Continues 
where  first  secured. — Where,  prior  to  time 
when  proceedings  were  inaugurated  in 
superior  court  of  San  Joaquin  County, 
which  led  to  appointment  of  general  ad- 
ministrator of  estate  of  deceased,  superior 
court  of  Sacramento  County  had  appointed 
another  as  special  administrator  of  said 
estate,  the  facts  appearing  at  hearing  of 
petition  for  general  letters  in  Sacramento 
County,  the  latter  court  should  have  given 
way,  have  refused  to  grant  petition,  and 
have  allowed  court  of  San  Joaquin  County 
to  conduct  further  administration  of  estate. 
— Estate  of  Damke,  133  Cal.  430,  432,  65 
Pac.  889.  See  Estate  of  Damke,  133  Cat. 
438,  436,  66  Pac.  888. 

12.  Jurisdictional  facts,  not  value  of 
estate,  give  Jurisdiction. — The  amount  and 
value  of  an  estate  are  not  jurisdictional 
facts,  and  petition  for  letters  of  adminis- 
tration de  bonis  non,  which  states  all  juris- 
dictional facts,  gives  court  Jurisdiction  of 
case. — Lucas   v.   Todd,    28   Cal.    182,    186. 

13.  Letters  Issued  wkere  application  first 
made,  valid.  —  Where  applications  were 
made  in  two  different  counties,  Alameda 
and  San  Joaquin,  upon  conflicting  claims  as 
to  fact  of  residence,  superior  court  of  San 
Joaquin  County,  in  which  petition  was  first 
filed,  had  exclusive  jurisdiction  to  deter- 
mine question  of  residence,  and  courts  of 
other  counties  must  abide  by  determination 
of  that  court,  which  was  reviewable  only 
upon  appeal. — Estate  of  Griffith,  84  Cai.  io7, 
110,  23  Pac.  628,  24  Pac.  381;  Estate  of 
Damke,  133  Cal.  430,  65  Pac.  889;  Estate  of 
Latour,  140  Cal.  414,  426,  78  Pac.  1070,  74 
Pac.  441;  Dungan  v.  Superior  Court,  149  Cal. 
98,  117  Am.  St.  Rep.  119,  84  Pac.  767. 
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14.  Nominee  of  two  of  three  slaters  en- 
titled to  administer-— Has  no  right  superior 

to  that  of  the  third,  and  the  court  may  ap- 
point the  third  notwithstanding  the  nomi- 
nation.— Estate  of  Myers,  9  Cal.  App.  694, 
697,  106  Pac.  712. 

15.  Nomination— Right  of  given  by  sec- 
tion 1379,  post,  is  not  absolute,  but  it  rests 
in  the  discretion  of  the  court  to  appoint 
or  not  to  appoint  the  nominee. — Estate  of 
Myers,    9    Cal.    App.    694,    696,    106    Pac.    712. 

16.  Notice  of  hearing. — The  notice  pro- 
vided for  in  section  1375,  post,  being:  for  a 
hearing  of  the  petition  presented  by  one  In 
hostility  to  a  will,  is  essentially  different 
from  the  notice  required  by  section  1303, 
ante,  which  is  for  a  hearing-  of  the  petition 
of  one  who  seeks  the  probate  of  the  will. — 
Estate  of  Edwards,  154  Cal.  93,  97  Pac.  23. 

17.  "Person  interested."  —  The  petition 
for  letters  of  administration  upon  the  estate 
of  a  nonresident  decedent,  first  filed,  by  the 
public  administrator  of  a  county  where 
property  of  the  decedent  is  located  takes 
precedence  of  a  petition  of  the  public  ad- 
ministrator of  another  county,  subsequently 
filed,  and  grant  of  letters  to  the  former 
confers  exclusive  jurisdiction  of  all  the 
property  of  such  decedent  in  the  state,  al- 
though made  after  grant  of  letters  to  the 
latter;  and  the  latter  is  not  a  "person  in- 
terested" within  the  meaning  of  section 
1374,  post. — Estate  of  Davis,  149  Cal.  487, 
87  Pac.  17. 

See,  also,  ante,  §  1102  and  note. 

■ 

|  As  to  "person  Interested"  In  settlement  of 
accounts    of    executors    and   administrators, 

see,  post,  §  1622  and  note. 

18.  Petition  for  letters  of  administra- 
tion-—Signature  by  petitioner  and  not  by 
nominee  Sufficiency  of. — In  a  case  in  which 
the  petition  for  letters  of  administration  is 
signed   by   one   entitled   to   letters,   and   by 

•jhis  counsel,  but  is  not  signed  by  the  nomi- 
nee whom  petitioner  asks  to  be  appointed, 
and  such  nominee  consents  to  act,  the  re- 
quirements of  the  above  section  that  the 
petition  should  "be  signed  by  the  applicant 
or  his  counsel"  is  sufficiently  complied  with, 
and  the  letters  thereupon  Issued,  upon 
hearing,  are  not  void. — Jerauld  v.  Cham- 
bers, 44   Cal.  App.  771,  187  Pac.  33. 

As  to  signature  of  petition  by  attorney  la 
fact*  see  par.  24,  this  note. 

10.  Property  warranting  granting  of  let- 
ters—Sole property  equitable  claim  or  de- 
mand.— Where,  under  an  application  for 
letters  of  administration,  it  is  made  to  ap- 
pear that  the  sole  property  of  the  estate  is 
an  equitable  claim  or  demand,  the  court  in 
proper  cases  and  upon  a  proper  showing 
should  treat  such  a  claim  as  property  and 
grant  letters  of  administration. — Estate  of 
Daughaday,  168  Cal.  63,  141  Pac.  929. 

20.  While  the  court  is  not  called  upon 
to  try,  and  will  not  therefore  try,  the  ques- 
tion of  the  validity  and  enforceability  of 
such  an  asserted  equity,  it  is  both  its  right 


and  its  duty  to  consider  the  nature  of  the 
asserted  equity,  at  least  to  the  extent  of 
determining  whether,  if  it  is  all  that  it  is 
asserted,  it  may  be  made  the  subject  of  an 
equitable  decree  substantiating  it  and  giv- 
ing it  legal  validity,  and  it  will  deny  letters 
of  administration  where  the  claim  presented 
to  it  has  not  such  reasonable  and  colorable 
value. — Estate  of  Daughaday,  168  Cal.  63, 
141  Pac.  929. 

21.  Such  discretion  is  rightfully  exer- 
cised in  refusing  letters  of  administration 
to  the  assignee  of  a  one-thousandth  part 
of  the  interest  of  the  beneficiary  of  ah 
estate  which  has  been  probated  and  closed, 
where  the  only  "estate"  consists  of  a  claim 
of  an  Interest  in  certain  real  property  ot 
another  estate,  which  has  also  been  closed, 
based  upon  alleged  fraud  in  the  obtaining 
of  the  sale  and  assignment  of  such  interest 
during  the  administration  of  the  estate. — 
Estate  of  Daughaday,  168  Cal.  63,  141  Pac. 
929. 

22.  The  decree  granting  letters  of  ad- 
ministration in  such  a  case  will  in  no  sense 
be  considered  an  adjudication  either  upon 
the  value  or  validity  of  the  equitable  de- 
mand, but  will  be  an  adjudication  solely 
that  the  estate  makes  a  prima  facie  show- 
ing of  an  equitable  claim  which  justifies  the 
Issuance  of  letters  of  administration. — 
Estate  of  Daughaday,  168  Cal.  63,  141  Pac. 
929. 

23.  Question  of  which  court  depends 
upon  statute. — Question  of  which  superior 
court,  where  application  has  been  made  in 
more  than  one,  shall  take  jurisdiction,  is 
simply  one  of  construction  of  statute.  Con- 
stitution confers  jurisdiction  in  "all  mat- 
ters of  probate"  upon  superior  court,*  but 
this  does  not  mean  that  all  superior  courts 
in  state  shall  have  concurrent  jurisdiction 
in  every  particular  probate  matter,  and, 
where  application  is  first  made  in  one  county 
for  letters  of  administration,  thereby, 
if  any  part  of  estate  of  decedent  was  situ- 
ated therein,  superior  court  of  that  county 
obtained  jurisdiction  of  settlement  of  said 
estate. — Dungan  v.  Superior  Court,  149  Cal. 
98,  117  Am.  St.  Rep.  119,  84  Pac.  767. 

24.  Signature  of  petition-— By  attorney  In 
fact. — Under  the  provisions  of  the  above 
section  a  signature  to  petition  for  letters 
of  administration  not  signed  by  the  appel- 
lant in  person  but  by  his  attorney  in  fact 
will  not  be  sufficient  to  give  the  court 
jurisdiction  or  entitle  the  party  to  a  hear- 
ing, and  the  petition  for  probate  of  the 
will  of  decedent  and  for  appointment  aa 
administrator  with  the  will  annexed  will  be 
dismissed. — Estate  .of  Turner,  —  Cal.  App. 
— ,  196  Pac.  807. 

As  to  signature  of  petition  by  petitioner 
Instead  of  nomlnor,  see  par.   18,   this  note. 

25.  Wife,  Interest  of  — In  community 
property,  Intangible. — Upon  the  dissolution 
of  a  marriage  by  the  death  of  the  wife, 
under  our  statute,  husband  has  exclusive 
right  to  administer  community  estate,   and 
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only  character  in  which  he  can  do  so  is 
that  of  survivor.  No  other  mode  of  settle- 
ment has  been  provided,  and  there  is 
nothing  sufficiently  tangible  in  interest  of 
wife  to  become   subject    of   proceedings   in 


probate  under  existing:  laws.  Such  interest 
constitutes  neither  legal  nor  an  equitable 
estate,  and  there  is  nothing  in  it  for  court 
of  probate  to  act  upon. — Packard  v.  Arel- 
lanes,  17  Cal.  625,  541. 


§  1372.    WHEN  GRANTED.    Letters  of  administration  may  be  granted  by 

the  court  at  any  time  appointed  for  the  hearing  of  the  application,  or  at  any 

time  to  which  the  hearing  is  continued  or  postponed. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  59  Probate  Act; 
amendment  approved  April  16,  1880,  Code  Amdts.  1880  (G.  C.  P.  pt.)y 
p.  79. 


WHEN  LETTERS  OP  ADMINISTRATION 

GRANTED. 

L  Attack  upon  order,  after  time  of  appeal — 
In  some  other  proceeding,  is  collateral. 

1  Grant  of  letters — Conclusive  of  necessity  of 
administration. 

3.  Hearing,  is  not  making  application  —  But 

hearing  of  one  already  made. 

4.  Letters — Conclusive  of  appointment. 

5.  Same — Granted  in  court  where  petition  first 

filed. 

6.  Same — Granted  in  one  county,  court  in  an- 

other restrained  from  acting. 

7.  Same — Ordered  to  Joseph,  void  as  issued 

to  Jacob  Frey. 

8.  Order  appointing,  qualification  and  letters 

— Necessary  to  invest  with  office. 

9.  Recognition  by  court — Can  not  make  ad- 

ministrator de  facto. 

See,   ante,     |§  1349,    1366,    1367,    1369    and 
notes. 

»n  order,  after  time  of  ap- 
le  otker  proceeding;,  la  collat- 
eral— It  can  not  be  said  that  an  attack, 
apon  an  order  appointing  an  administrator 
ifaoold,  after  lapse  of  time  for  appeal,  be 
termed  direct,  merely  because  made  in  same 
proceeding  connected  with  administration 
of  tame  estate;  for  example,  on  settlement 
of  account,  or  an  application  for  confirma- 
tion of  sale  of  real  estate.  So  with  other 
proceedings  In  course  of  administration 
where  order  or  judgment  made  Is  appeal- 
able. Each  can  be  attacked  directly  or  by 
appeal,  or  by  some  motion  authorized  by 
Uw  for  purpose,  or,  perhaps,  by  bill  in 
equity;  but  an  attack  made  in  different  pro- 
ceeding in  same  estate  would  clearly  be 
collateral. — Estate  of  Davis,  151  Cal.  318, 
121  Am.  8t.  Rep.  105,  86  Pac.  183. 

2.  Grant  of  letter*— Conclusive'  of  aeeea- 
■*ty  of  administration^ — Grant  of  letters  by 
probate,  court  is  conclusive  upon  other 
courts  aa  to  necessity  of  administration. — 
Page  y.  Tucker,  54  Cal.  121,  123. 

3.  Hearing,  la  not  making  application— 
■at  Bearing  of  one  already  made. — At  time 
appointed  for  hearing  of  application  for 
letters,  or  at  any  time  to  which  such  hear- 
tat  is  continued,   court   must  hear  allega- 


tions and  proofs.  Obviously,  In  light  of 
above  section,  and  section  1376,  post,  what 
takes  place  at  hearing  is  not  making  of  an 
application,  but  is  hearing  of  application 
that  has,  at  previous  date,  been  made  in 
manner  prescribed  by  statute. — Dungan  v. 
Superior  Court,  151  Cal.  318,  121  Am.  St.  Rep. 
105,  84  Pac.  767. 

4.  Letter*— Conclusive  of  appointment. — 

The  issuance  of  letters  testamentary  or  of 
administration  is  conclusive  of  appointment 
upon  collateral  attack. — Dennis  v.  Bint,  122 
Cal.  39,  43,  68  Am.  St.  Rep.  17,  54  Pac.  378; 
Garthwaite  ▼.  Bank.  134  Cal.  237,  242,  66 
Pac.  326.  See  La.  Duson  v.  Dupre,  32  La. 
Ann.  896.  Minn.  Moreland  v.  Lawrence,  23 
Minn.  84;  Minnesota  L.  &  T.  Co.  v.  Beebe, 
40  Minn.  7,  11,  41  N.  W.  232.  N.  Y.  Westcott 
v.  Cody,  5  John.  Ch.  342,  343,  9  Am.  Dec.  306. 
U.  S.  Mutual  Benefit  Life  Ins.  Co.  v.  Tis- 
dale,   91   U.  S.   238,   243,   23  L.  ed.   314. 

5.  Same  —  Granted  In  court  where  peti- 
tion first  filed. — When  petition  is  filed  in 
superior  court  of  county  for  appointment 
of  administrator  of  estate  of  deceased  per- 
son, and  there  Is  no  proceeding  pending  in 
any  other  court  to  appoint  general  admin- 
istrator, although  application  has  been 
made,  and  order  has  been  granted  appoint- 
ing special  administrator  In  another  county, 
superior  court  first  named  takes  jurisdic- 
tion of  whole  matter  of  administration. — 
Estate  of  Damke,  183  Cal.  433,  436,  65  Pac. 
888. 

6.  Same  Granted  In  one  county,  court 
In  another  restrained  from  acting, — In  view 
of  complications  which  will  necessarily  fol- 
low attempted  exercise  of  jurisdiction  by 
two  superior  courts,  in  each  of  which  an 
application  for  letters  has  been  filed,  it 
can  not  be  said  that  there  is  plain,  speedy, 
and  adequate  remedy  in  ordinary  course  of 
law,  and  there  is  no  doubt  that,  petitioners 
having  sufficient  beneficial  interest  to  en- 
title them  to  maintain  proceeding  for  pro- 
hibition, superior  court  of  Fresno  County, 
in  which  application  was  filed,  after  ap- 
plication had  been  made  in  superior  court 
of  Tulare  County,  should  be  restrained  from 
further  proceeding  in  matter  of  said  estate. 
— Dungan  v.  Superior  Court,  151  Cal.  818,  121 
Am.  St.  Rep.  105,  84  Pac.  767. 

7.  Same  — Ordered    to    Joseph,    void    as 
Issued  to  Jacob  Frey.— Letters  testamentary 
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issued  to  Jacob  Frey  were  unauthorized 
and  void,  for  reason  that  order  directed  let- 
ters to  be  issued  to  petitioner,  Joseph  Frey. 
— Estate  of  Frey,  62  Cal.  658,  661. 

8.     Order     appointing,     qualification     and 
letters— -Necessary    to    Invest    wltfc    oflce. — 

Order  for  appointment  of  administrator, 
qualification  of  appointee,  and  issuance  of 
letters  to  him  are  all  necessary  proceed- 
ings to  invest  such  appointee  with  office  of 


administrator. — Pryor    ▼.    Downey,    50    CaL 
388,  399»  19  Am.  Rep.  656. 

9.  Recognition  by  conrt— Can  not  make 
administrator  dc  facto. — No  recognition  by 
probate  court  can  make  one  an  administra- 
tor de  facto.  No  person  can  fill  that  posi- 
tion except  after  due  appointment  and 
qualification. — Pryor  v.  Downey,  50  Cal.  388, 
399,  ID  Am.  Rep.  656;  Bowden  v.  Pierce,  73 
Cal.  459,  463,  14  Pac.  802,  15  Pac.  64. 


§  1373.    GLEBE  OF  COURT  MUST  SET  DAY  FOB  HEARING.    NOTICE 

OF  APPLICATION.    When  a  petition  praying  for  letters  of  administration  is 

filed,  the  clerk  of  the  court  must  set  the  petition  for  hearing  by  the  court,  and 

give  notice  thereof  by  causing  notices  to  be  posted  in  at  least  three  public 

places  in  the  county,  one  of  which  must  be  at  the  place  where  the  court  is  held, 

containing  the  name  of  the  decedent,  the  name  of  the  applicant,  and  the  time 

at  which  the  application  will  be  heard.    Such  notice  must  be  given  at  least  ten 

days  before  the  hearing.     The  clerk  shall  cause  similar  notice  to  be  mailed, 

postage  prepaid,  to  the  heirs  of  the  decedent,  named  in  the  petition,  at  least 

ten  days  before  the  hearing,  addressed  to  them  at  their  respective  post-office 

addresses,  as  set  forth  in  the  petition,  otherwise  at  the  county  seat  of  the 

county  where  the  proceedings  are  pending. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  60  Probate  Act; 
amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  80;  March  31,  1891,  Stats,  and  Amdts.  1891,  p.  427;  1891,  Stats,  and 
Amdts.  1891,  p.  427;  May  16,  1921,  Stats,  and  Amdts.  1921,  p.  137. 
In  effect  July  29,  1921. 


DAY  FOB  HEARING— NOTICE  OF  AP- 
PLICATION. 

1.  Jurisdiction  assumed — By  clerk  giving  no- 

tice of  hearing. 

2.  Jurisdictional  facts  must  exist — And  proper 

notice  be  given. 

3.  Notice   of   petition — For   letters   not   sent, 

only  posted. 

4.  Same — As  to  presumption  on  appeal  from 

an  order  revoking  appointment. 

5.  Same — Posted  July  12  of  hearing  July  22, 

sufficient. 

6.  Order — Determining  residence,  valid  till  set 

aside. 

7.  Same — On  petition,  in  adjudication  of  resi- 

dence. 

8.  Same  —  Vacating    order    of    appointment, 

lack  of  jurisdiction  assumed. 

9.  Posting  notice  petition — For  revocation  of 

letters,  sufficient. 

1.  Jurisdiction  aunmed— By  clerk  giving 
notice  of  kearlng. — Upon  filing  application 
in  writing,  court  to  which  petition,  or  ap- 
plication (which  words  are  used  synony- 
mously in  statute),  is  presented,  must  as- 
sume jurisdiction  thereof,  through  its 
designated  officer,  clerk  of  court,  by  ap- 
pointing time  "for  hearing  of  application" 
which  has  been  made,  and  giving  prescribed 
notice. — Dungan  v.  Superior  Court,  149  Cal. 
i8,  117  Am.  St.  Rep.  119,  84  Pac.  767. 


2.  Jurisdictional  facta  muat  cxiat— A«d 
proper  notice  be  given. — Statute  prescribes 
what  facts  petition  and  notice  shall  con- 
tain, and  manner  of  giving  notice,  and  time; 
and  then  in  next  section  specifies  how  entry 
will  be  made  in  minutes,  so  as  to  be  "con- 
clusive evidence  of  fact  of  such  notice." 
Above  section  says:  "It  being  first  proved 
that  notice  had  been  given  according  to 
law."  If  giving  notice  was  not  necessary 
to  give  court  jurisdiction,  then  this  par- 
ticularity would  not  have  been  observed. — 
Beckett  v.  Selover,  7  Cal.  216,  237. 


3.  Notice  of  petition— For  lettera  not 
aent,  only  poated. — Petition  for  revocation 
of  letters  does  not  allege  that  notice  re- 
quired by  law  was  not  given.  It  alleges 
merely  that  Stanley,  who  had  also  applied 
in  another  county,  received  no  notice  and 
had  no  knowledge  of  proceeding.  But  law 
does  not  require  that  he  should  receive  no- 
tice, or  that  any  should  be  sent  to  him.  It 
requires  that  certain  notice  should  be 
posted.  That  was  all  notice  that  was  neces- 
sary.— Estate  of  Griffith,  84  Cal.  107,  109,  23 
Pac.  528,   24  Pac.  381. 


4.     Same— Aa    to    preanmption    on    appeal 
from    an    order    revoking    appointment,    see 

Estate  of  Bouyssou,  3  Cal.  App.  39,  84  Pac. 
460. 
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S.  Same — Poated  July  12  of  hearing;  July 
22,  sufficient. — A  notice  posted  on  12th  day 
of  July  giving  notice  of  hearing  of  petition 
on  22d  day  of  same  month  was  sufficient  as 
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ten -day  notice  under  above  section. — Bates 
r.  Howard.  105  Cal.  173,  182,  38  Pac.  715. 

C  Order  —  Determining;  residence,  valid 
(B  set  aside. — While  residence  of  decedent 
li  jurisdictional,  it  is  one  of  those  juris- 
dictional facts  which  court  must  determine 
from  evidence  produced  before  it,  and  its 
determination  is  valid,  until  set  aside  in 
tome  proper  manner,  notwithstanding:  that 
it  was  mistaken  in  its  view  of  evidence, 
and  that  other  evidence  could  have  been 
produced  which  would  have  required  dif- 
ferent determination.  The  Judgment  can 
not  be  attacked  collaterally.  —  Irwin  v. 
Srriber,  18  Cal.  500.  503;  Estate  of  Griffith, 
M  Cal  107,  110,  23  Pac.  528,  24  Pac.  381. 


7.  Same—On  petition.  In  adjudication  of 
rtsMeaee. — Petition  for  revocation  of  let- 
ters does  not  allege  that  petition  of  admin- 
istrator for  letters  was  in  any  way  defec- 
tlTt,  and  therefore  it  must  be  presumed 
last  such  petition  for  letters  set  forth  all 
facts  necessary  to  grive  jurisdiction,  and. 
an  order  made  on  such  petition,  was  an 
adjudication  that  fact  of  residence  set  forth 
la  petition  existed. — Estate  of  Griffith,  84 
Cal.  107.  109,  23  Pac.  528,  24  Pac.  381. 


s.   Same—  Vacating 
lack  ef  jnrtsdfctlos 


of  appointment, 

. — Record  herein 


does  not  show  that  clerk  had  set  a  day  for 
hearing  of  appellant's  petition  to  be  ap- 
pointed administrator,  nor  whether  there 
was  any  proof  that  notice  thereof  had  been 
given  by  posting,  as  required  by  above  sec- 
tion; and,  for  purpose  of  sustaining  order 
vacating  appointment  of  administrator  ap- 
pealed from,  it  may  be  assumed  that  ab* 
sence  of  such  notice  was  presented  to  court, 
or  that  court  ascertained  that  fact  by  its 
own  Inspection  of  record  in  proceeding.  If 
so,  it  necessarily  held  that  it  was  with- 
out jurisdiction  to  make  appointment,  and 
very  properly  set  aside  its  order  therefor. — 
Estate  of  Bouyssou,  1  Cal.  App.  89,  84  Pac. 
460. 

9.  Posting  notice  petition  — For  revoca- 
tion of  letters,  sufficient. — Where  letters  of 
administration  have  been  granted  to  public 
administrator,  petition  for  revocation  need 
not  allege  that  notice  required  by  law  was 
not  given.  Law  does  not  require  that  pub- 
lic administrator  should  receive  notice,  or 
that  any  should  be  sent  to  him.  It  re- 
quires merely  that  certain  notice  should  be 
posted.  That  was  all  notice  that  was 
necessary,  and,  as  petition  did  not  allege 
that  it  was  not  posted,  it  must  be  pre- 
sumed that  it  was. — Estate  of  Griffith,  84 
Cal.  107,  109,  23  Pac.  528,  24  Pac.  381. 


§1371  CONTESTING  APPLICATION.  Any  person  interested  may  con- 
test the  petition,  by  filing  written  opposition  thereto,  on  the  ground  of  the 
incompetency  of  the  applicant,  or  may  assert  his  own  rights  to  the  administra- 
tion, and  pray  that  letters  be  issued  to  himself.  In  the  latter  case  the  contest- 
ant must  file  a  petition  and  give  the  notice  required  for  an  original  petition,  and 
the  court  must  hear  the  two  petitions  together. 

History:     Enacted  March  11,  1872,  re-enactment  of  S  61  Probate  Aet 
as  amended  1861,  Stats.  1861,  p.  631,  §  20,  adding  last  sentence.  - 


CONTESTING   APPLICATION  FOB 
LETTERS. 

1.  Interest — Is  in  both  estate  and  right  to  let- 
ters. 

1  Nephew's  application — Letters  granted  to 
person  not  entitled. 

3.  Pnblic   administrator  —  Is    "person    inter- 

ested." 

4.  Widow  has  precedence — Necessary  facts  ap- 

pearing. 

1.  la  tercet— 1st  in  both  estate  and  right 
ts  letters. — Language  of  above  section  indi- 
cates that  interest  mentioned  therein  is  in- 
terest not  alone  in  estate,  but  as  well  an 
interest  in  question.  Whose  is  right  to  let- 
ter! of  administration  upon  estate?  Any 
one  asserting  right  to  administer  may  ap- 
pear in  such  contest.  This  is  different  in- 
terest from  that  which  is  contemplated  in 
•ection  1307,  ante,  containing  contest  of 
will,  and  where,  obviously.  Interest  is  inter- 
est In  estate,  either  as  heir  at  law,  legatee, 
or  £«visee.  In  such  contest,  of  course,  pub- 
lic administrator  is  not  party  interested. — 
Estats  of  Healy,  122  CaU  162,  163,  54  Pac. 
731 


As  to  contestant  stot  belstg  qualified  to  ad- 
minister, see,  ante,    9  1371,   note   par.    4. 

2.  Nephew's  application— Letters  granted 
to  person  not  entitled. — Petition  for  letters 
states  that  applicant  is  nephew  of  deceased, 
and  nephew  is  one  of  persons  entitled  to 
letters.  There  may  be  others  having 
preference,  and,  if  so,  on  application  of  a 
nephew  for  letters  persons  entitled  to  be 
preferred  may  appear,  under  above  section, 
and  contest  application,  or  assert  their  own 
fights  on  that  ground.  Even  other  persons, 
"not  entitled,"  may  be  "competent"  and 
letters  may  be  granted  to  such  person  "on 
request  of  person  entitled." — Lucas  v.  Todd, 
28  Cal.  182,  185. 

3.  Public  administrator— Is  "person  In- 
terested." —  The  public  administrator  is 
eighth  in  order  of  persons  and  classes  of 
persons  entitled  to  letters  of  administra- 
tion under  section  1365.  ante,  and  he  is  "a 
person  interested"  within  meaning  of  this 
section. — Estate  of  Healy,  122  Cal.  162,  163. 
54  Pac.  736;  Estate  of  Damke,  133  Cal.  433, 
434,  6*  Pac.  888. 

4.  Widow  had  precedence  —  Necessary 
facts     appearing.    —    Letters     testamentary 
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were  properly  granted  to  widow  of  de- 
ceased, where  facts  necessary  to  jurisdic- 
tion of  court  sufficiently  appeared  in  orig- 
inal petition,  and  although  petitions  of 
others  had  been  set  for  hearing  on  certain 
date,  and  she  had  filed  an  amendment  to 
her  petition  and  crave  an  unnecessary  no- 


tice of  future  hearing:  where  no  objection 
was  made  except  to  jurisdiction  of  court. — 
Estate  of  Turner,  142  Cal.  649,  552,  77  Pac. 
1099. 

As  to  rlffkt  of  widow  to  administer,  gen- 
erally, see,  ante,  §  1349,  note  para,  30-39* 
§  1365,  note  pars.  76-77,  79. 


§1375.  HEARING  OF  APPLICATION.  On  the  hearing,  it  being  first 
proved  that  notice  has  been  given  as  herein  required,  the  court  must  hear  the 
allegations  and  proofs  of  the  parties,  and  order  the  issuing  of  letters  of  admin- 
istration to  the  party  best  entitled  thereto. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  62  Probate  Act; 
amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  204,  held  unconstitutional,  see  history,  §  5  ante. 


1.  Order  that  let  tern  tanied  does  not  Teat 
with  oMec. — Order  directing:  letters  to  be 
issued  to  an  applicant  upon  his  qualifying: 
in  manner  provided  in  section  72  of  the 
Probate  Act  was  only  one  step  towards  an 


appointment,  but  did  not  of  itself  vest  him 
with  office.  His  appointment  was  in  fieri 
until  he  had  qualified  and  received  his  let- 
ters.— Estate  of  Hamilton,  34  Cal.  464,  469; 
Pryor  v.  Downey,  50  Cal.  388,  399. 


§  1376.  EVIDENCE  OF  NOTICE.  An  entry  in  the  minutes  of  the  court, 
that  the  required  proof  was  made  and  notice  given,  shall  be  conclusive  evidence 
of  the  fact  of  such  notice. 

History:     Enacted  March  11,  1872,  substantial  re-enactment  of  8  63 
Probate  Act. 


§1377.  GRANT  TO  ANY  APPLICANT.  Letters  of  administration  must 
be  granted  to  any  applicant,  though  it  appears  that  there  are  other  persons 
having  better  rights  to  the  administration,  when  such  persons  fail  to  appear 
and  claim  the  issuing  of  letters  to  themselves. 

History:     Enacted  March  11,  1872,  re-enactment  of  ft  64  Probate  Act. 


GRANTING  ADMINISTRATION  TO  ANY 

APPLICANT. 

1.  Appointment  in  discretion  of  court — Right 

waived. 

2.  Waiver    from    failure    of    one   entitled   to 

appear. 

3.  Widow  may  revoke  request  for  nominee. 

See,  ante,   §§  1349,  1865,  1369  and  notes. 

As  to  right  of  devisee  of  remainderman 
to  letters  of  administration  In  the  absence, 
of  any  one  bavins;  a  better  right  to  apply 
therefor,  see,  ante,  5  1350a,  note  par.  3. 

1.  Appointment  In  discretion  of  court 
— Right  waived. — Where  one  who  is  entitled 
to  administer  upon  estate  waives  right  to 
be  appointed,  or  refuses  to  make  applica- 
tion for  letters  of  administration  when  re- 
quested to  do  so,  probate  court  may  appoint 
any  one  else  who  is  entitled  to  letters;  and 
after  he  has  done  so,  it  would  not  be  error 
to  refuse  to  revoke  grant  of  letters  on  ap- 
plication of  him  who  had  waived  his  right 
or  refused  to  make  application*  in  first 
instance. — Estate  of  Keane.  56  Cal.  407,  410: 
Estate  of  Wooten,  56  Cal.  322,  327. 


As  to  discretion  of  conrt,  see,  ante,  S  1367 
and  note. 

2.  Waiver  from  failure  of  one  entitled  to 
appear. — Under  above  section  brother  of  de- 
ceased is  entitled  to  letters  in  absence  of 
application  by  any  person  whose  right  was 
prior  to  his  own.  Failure  of  such  person 
to  appear  to  obtain  letters  for  himself  is 
waiver  of  his  right  to  letters,  and  except 
for  delinquency  or  incapacity  on  his  part 
court  is  authorized  to  revoke  his  letters 
only  in  instances  given  by  virtue  of  sec- 
tions 1383-1386,  post. — Estate  of  Shiels,  120 
Cal.  347,  348,  52  Pac.  808. 

8.  Widow  may  revoke  request  for  nomi- 
nee.— Where  letters  were  issued  to  brother 
of  deceased,  widow  filed  petition  for  letters 
to  another,  but  at  hearing  filed  withdrawal 
of  petition  and  consent  that  brother  ad- 
minister, the  court  properly  in  its  discre- 
tion denied  petition  of  nominee  of  widow. 
Widow  Was  not  estopped  from  revoking  her 
request,  and  right  to  have  letters  issued  to 
nominee  was  right  of  widow  and  not  of 
nominee. — Estate  of  Shiels,  120  Cal.  347. 
348,  52  Pac.  808. 
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§1378.  WHAT  PROOFS  MUST  BE  MADE  BEFORE  GRANTING  LET- 
TERS OF  ADMINISTRATION.  Before  letters  of  administration  are  granted 
on  the  estate  of  any  person  who  is  represented  to  have  died  intestate,  the  fact 
of  his  dying  intestate  must  be  proved  by  the  testimony  of  the  applicant  or 
others;  and  the  court  may  also  examine  any  other  person  concerning  the  time, 
place,  and  manner  of  his  death,  the  place  of  his  residence  at  the  time,  the  value 
ind  character  of  his  property,  and  whether  or  not  the  decedent  left  any  will, 
and  may  compel  any  person  to  attend  as  a  witness  for  that  purpose. 

■ 

History:     Enacted  March  11,  1872,  substantial  re-enactment  of  §  65 
Probate  Act  as  amended  1861,  Stats.  1861,  p.  631,  S  21. 


PROOFS  BEQUIRED  BEFORE  GRANTING 
LETTEBS  OP  ADMINISTRATION. 

I  Administration  must  be  granted  in  county 
of  list  residence. 

1  8sme— County  must  be  correctly  stated,  to 
make  letters  valid. 

3.  Contract  debt — Is  sufficient  foundation  for 

administration. 

4.  Heath  and  last  residence — Must  be  alleged 

in  petition. 

5.  Death  a  prerequisite  to  proceedings. 

&  "Late  a  resident  of  San  Francisco  County" 
—Conforms  substantially  to  statute. 

7.  Letters  must  be  issued  in  county  of  last 
residence. 

L  Atalntetratioa  nut  be  granted  fee 
Moaty  of  last  residence. — Administration 
moat  be  granted  In  county  In  which  de- 
ceased was  a  resident  at  time  of  his  death; 
«nd  words  "or  immediately  previously  to" 
nrait  be  considered  as  mere  surplusage. 
Van  can  not  reside  .at  two  places  at  same 
time,  and  unless  intention  was  to  allow 
two  administrations  to  be  granted,  statute 
■ait  receive  construction  given. — Beckett 
▼.  Selover,  7  Cal.  215,  233. 

2.  Same  —  County  must  be  correctly 
atafea,  to  stake  letters  valid. — No  case  it  is 
thought  can  be  found  where  administration 
▼as  granted  by  probate  court  of  wrong: 
<ounty,  however  regular  may  have  been 
proceedings,  and  those  proceedings  sus- 
tained anywhere,  even  when  collaterally 
called  in  question. — Beckett  v.  Selover,  7 
CaL  215,  237. 

3.  Ceatruet  debt— Is  suflfelent  foundation 
**  administration. — For  purpose  of  found  - 
lag  administration  simple  contract  debt  is 
"assets"  where  debtor  resides,  even  if  bill 
of  exchange  or  promissory  note  has  been 
riven  for  it.  and  without  regard  to  place 
"where  bill  or  note  is  found  payable. — Mc- 
Crtly  v.  Cooper,  114  Cal.  258,  262,  55  Am. 
St.  Rep.  66,  71,  35  L.  R.  A.  492,  46  Pac.  82. 

4.  Death  and  last  residence  —  Mast  be 
•fteged  in  petition. — The  two  facts  of  death 
and  last  place  of  residence  must  be  alleged 
ta  petition,  and  they  must  also  be  true  in 
Point  of  fact;  and  when  they  do  not  both 
**J»t  in  point  of  fact  proceedings  are 
otterly  void  and  not  voidable;  and  decision 
of  probate  court   upon   those  jurisdictional 


facts  is  not  conclusive  upon  any  one  not 
actually  before  court,  because  court  can 
compel  no  one  to  appear  before  it  .  .  . 
and  parties  interested  are  not  bound  to 
know  anything  of  proceedings  of  court 
that  has  no  Jurisdiction,  because  facts 
giving  jurisdiction  do  not  exist. — Beckett 
v.  Selover,  7  Cal.  215,  236;  Haynes  v.  Meeks, 
10  Cal.  110,  118,  70  Am.  Dec.  707;  Stevenson 
v.  Superior  Court,  62  Cal.  60,  62.  See 
Springer  v.  Shavender,  116  N.  C.  12,  16,  47 
Am.  St.  Rep.  791,  21  S.  E.  397. 

As  to  probate  of  will  or  letters  of  admin- 
istration, when  void  for  want  of  Jurisdic- 
tion, see  notes  83  Am.  Dec.  239.  242;  73  Am. 
Dec.  126,  366,  482;  79  Am.  Dec.  65,  66;  47 
Am.   Rep.   465,   23  Am.  St.   Rep.  114. 

5.  Death    a    prerequisite    to    proceedings. 

—  Proceedings  prescribed  for  administra- 
tion of  estate  are  summary  and  special  and 
must  be  in  strict  conformity  with  law.  It 
is  apprehended  that  no  one  would  insist 
that  grant  of  administration  before  death 
of  person  however  regularly  should  be  sus- 
tained anywhere.  Decision  of  probate  court 
that  man  was  dead  would  certainly  not  be 
conclusive  against  him;  and  fact  of  resi- 
dence is  of  equal  importance  to  give  court 
jurisdiction,  and  decision  of  one  point  is 
no  more  conclusive  than  decision  of  other. 
— Beckett  v.  Selover,  7  Cal.  215,  287. 
See  par.  4,  this  note. 

6.  "Late  a  resident  of  San  Franelseo 
County"— Conforms  substantially  to  statute. 

— The  words  in  petition  which  described  de- 
ceased as  "late  a  resident  of  San  Francisco 
County"  do  not  render  petition  insufficient 
as  not  following  words  of  statute.  There 
Is  no  provision  of  statute  requiring  very 
words  of  law  to  be  used,  as  no  precise  form 
of  petition  is  given.  In  such  cases,  though 
always  safe  to  follow  words  of  statute 
literally,  it  is  not  absolutely  necessary,  but 
equivalent  words  will  answer.  And  from 
authorities  cited  term  "late"  would  seem  to 
be  fully  as  strong  as  words  of  statute.  In 
connection  in  which  it  is  found  evident 
'  meaning  is  that  deceased  was  last  a  resi- 
dent of  San  Francisco  County. — Beckett  v. 
Selover,  7  Cal.  215,  233. 

7.  Letters  must  be  Issued  In  county  of 
last  residence. — It  is  object  of  law  that  ad- 
ministration should  never  be  granted  until 
death  of  person,  and  then  only  when  ad- 
ministration is  within  state.     Law   is  com- 
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polled  to  adopt  some  rule  for  determining 
when  this  grant  shall  be  made,  and,  as  de- 
ceased could  not  have  been  resident  of  two 
or  more  counties  at  same  time,  law  makes 


his  residence,  at  time  of  his  death,  test  by 
which  to  determine  place  where  grant 
should  be  made. — Beckett  v.  Selover,  7  Cal. 
215,  236. 


§  1379.    LETTERS  MAY  BE  GRANTED  TO  OTHERS  THAN  THOSE  EN- 

TITLED.    Administration  may  be  granted  to  one  or  more  competent  persons, 

although  not  otherwise  entitled  to  the  same,  at  the  written  request  of  the 

person  entitled,  filed  in  the  court    When  the  person  entitled  is  a  nonresident 

of  the  state,  affidavits  taken  ex  parte  before  any  officer  authorized  by  the  laws 

of  this  state  to  take  acknowledgments  and  administer  oaths  out  of  this  state, 

may  be  received  as  prima  facie  evidence  of  the  identity  of  the  party,  if  free 

from  suspicion,  and  the  fact  is  established  to  the  satisfaction  of  the  court. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §66 
Probate  Act  as  amended  1861  (Stats.  1861,  p.  631,  §  22) ;  amendment 
approved  April  1,  1878,  Code  Amdts.  1877-8,  p.  112;  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt),  p.  113;  repeal  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  204,  held  unconstitu- 
tional, see  history,  S  5  ante. 


GBANT    OF    ADMINISTRATION    TO 
OTHEE  THAN  PERSON  ENTITLED. 

1.  Aid    of   others    more   competent   allowed, 

under  above  section. 

2.  Construction  of  section. 

3.  Court  not  required  to  appoint  nominee.  * 

4.  Discretion   to  appoint — As  to  revocation. 

5.  Same — To  appoint  one  not  otherwise  en- 

titled. 

6.  Same — Same — On  written  request  of  one 

entitled. 

7.  Incapacity — Not  from  want  of  kinship. 

8.  Nomination    submitted    to    discretion    of 

court. 

9.  Nominee — Only  of  one  entitled  can  be  con- 

sidered. 

10.  Same  —  Of    surviving    husband    or    wife, 

absolute  right. 

11.  Nonresident    executor    and    children — In- 

competent. 

12.  Petition — To  contain  all  facts  entitling  to 

preference. 

13.  Public    administrator — Has    no    preferred 

right  over  nominee  of  father. 

14.  Same — Letters   issued   to,   subject   to   de- 

feat. 

15.  Section  applies  only  to  vacancy  or  grants 

discretion. 

16.  Widow   married — Ceases   to    be   surviving 

wife  and  can  not  nominate. 

17.  Written  request  of  one  entitled  and  com- 

petency— Only  conditions   invoking  dis- 
cretion of  court. 

As  to  penon*  entitled,  see,  ante,  8  1565 
and  note. 

1.  Aid  of  otaera  more  competent  al- 
lowed, under  nbove  section. — Above  section 
is  not  to  be  understood  as  restricting  power 
of  appointment  given  in  section  1365,  ante. 
Object  of  above  section  is  to  allow  those  en- 


2888 


titled  aid  and  assistance  of  others  who 
might  be  more  competent  to  attend  to  such 
business.— Estate  of  Kirtlan,  16  Cal.  162, 
166. 

2.  Construction  of  section. — Above  sec- 
tion authorizes  the  probate  court  in  its  dis- 
cretion to  prefer  the  nominee  of  one  of  a 
higher  class,  where  such  member  of  a 
higher  class  Is  himself  competent,  to  one 
of  a  lower  class,  this  being  an  exception 
to  the  rule  that  a  competent  applicant  of 
a  higher  class  must  be  awarded  letters  as 
against  a  competent  one  of  a  lower  class. 
Above  section  has  no  application  where  the 
person  making  the  nomination  is  not  him- 
self entitled  to  administration. — Estate  of 
Meier,  165  Cal.  456,  Ann  Cas.  1914D,  121,  48 
L.   R.   A.    (N.   8.)    858,   132   Pac.   764. 

3.  Court  not  required  to  appoint  nomi- 
ne.— Provision  of  above  section  does  not 
require  court  to  appoint  nominee  of  person 
entitled,  as  it  is  required  to  do  under  sec- 
tion 1365,  ante,  in  case  of  nominee  of  sur- 
viving husband  or  \*ife,  but  places  appoint- 
ment In  discretion  of  court. — Estate  of 
Harrison,  135  Cal.  7,  8,   66  Pac.  846. 

4.  DlMcretlon  to  appoint — An  to  revoca- 
tion.— If  court  could,  immediately  up  >n 
having  appointed  public  administrator 
under  section  1383,  post,  revoke  his  letters 
at  request  of  nominee  of  father,  it  is  rea- 
sonable to  suppose  that  legislature  Intended 
by  this  section  to  give  to  it  same  discretion 

in  original  appointment  of  administrator. 

Estate   of   Bedell,    97   Cal.    339,    342,    32    Pac 
323. 

A*    to    discretion    of   court    In    appointing;, 

see,  ante,  §  1367  and  note. 

5.  Same— To  appoint  one  not  other  wise 
entitled. — Above  section,  providing  that  ad- 
ministration may  be  granted  to  one  or  more 
competent  persons,  although  not  otherwise 
entitled  to  same,  at  written  request  of  per- 
son entitled,  has  been  construed  by  court 
on  numerous  occasions,  and  it  is  well  settled 
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tfcat  only  effect  thereof  is  to  give  court  dis- 
cretionary power  to  appoint  as  adminis- 
trator person  not  otherwise  entitled,  upon 
written  request  of  person  "entitled."  It 
person  making  written  request  is  not  him- 
self "entitled"  to  administration,  either 
because  incompetent  or  because  another  ap- 
plicant with  better  claim  is  entitled,  nomi- 
nee can  not  be  considered  by  court. — Estate 
of  Brundage,  141  Cal.  538,  642,  75  Pac.  175. 

C  Same— Same— On  written  request  of 
eme  ratified.  —  Provision  of  above  section, 
being  general  in  its  terms  and  having  no 
qualifications  except  those  named  therein, 
must  be  construed  as  giving  to  court  dis- 
<retionary  power  to  grant  administration 
to  any  competent  person  who  otherwise 
would  not  be  entitled  thereto,  at  'written 
request  of  person  who  would  be  so  entitled. 
—Estate  of  Bedell,  97  Cal.  339,  342,  32  Pac. 
3!3. 


7.    Incapacity-— Not  from  want  of  kinship. 

—By  above  section  it  is  provided  that  ad- 
ministration may  be  granted  to  one  or  more 
competent  persons,  although  not  entitled  to 
feme,  at  request  of  person  entitled  who 
joined  with  such  person.  There  is  no  in- 
capacity to  hold  this  office  from  mere  fact 
that  applicant  is  not  of  kin  to  deceased. 
On  contrary,  by  Probate  Act,  section  52 
(code  section  1378,  ante),  a  stranger  is 
legally  competent  though  others  are  en- 
titled to  priority.  And  by  section  67,  Pro- 
bate Act  (code  section  1383,  post),  when 
letters  have  been  granted  to  any  other  per- 
son than  surviving  husband,  wife,  brother, 
etc..  any  one  of  them  may  obtain  revoca- 
tion of  letters  by  presenting  to  court  peti- 
tion, etc.— Estate  of  Kirtlan,  16  Cal.  162, 
HI. 

&.    Nomination  submitted  to  discretion  of 

eamrt^-In  general,  there  is  not  same  reason 
for  favoring  other  persons  entitled  to  ad- 
minister in  certain  cases.  Some  of  them 
may  not  even  be  interested  in  estate. 
Hence  they  are  only  entitled  to  nominate 
when  they  are  persons  entitled  to  adminis- 
ter, and  then  nomination  is  submitted  to 
discretion  of  court,  which  may,  if  there  is 
a>*>d  reason  for  so  doing,  refuse  to  confirm 
nominee,  and  appoint  person  next  entitled. 
—Estate  of  Dorris,  93  Cal.  611,  613,  29  Pac. 
244;  Estate  of  Richardson,  120  Cal.  344,  346, 
52  Pac.  832.  j 

As  to  discretion  of  court  in  appointing, 
*ee.  ante,  |  1367  and  note. 

•>  Koaalnee  Only  of  one  entitled  can  be 
mataere*. — Provisions  of  above  section  are 
general  and  apply  with  equal  effect  to  each 
of  classes  named  in  section  1366,  ante,  dif- 
ference between  two  sections  being  that  by 
•atter  section  nonresident  husband  or  wife, 
tt-oogh  either  be  incompetent  to  serve,  may 
confer  upon  any  other  competent  person 
right  to  be  appointed  in  preference  to  any 
one  of  subsequent  classes,  while  by  this 
•action  only  nominee  of  one  who  Is  himself 
competent  to  serve  can  be  considered  by 
court. — Estate  of  Beech,  63  Cal.  458;  Estate 
cf  Hyde,  64  Cal.  228,  30  Pac.  804;  Estate  of 


Bedell,  97  Cal.  339,  341,  32  Pac.  323;  Estate 
of  Healy,  122  Cal.  162,  165,  54  Pac.  736; 
Estate  of  Brundage,  141  Cal.  538,  542,  75 
Pac.  176. 

10.  Same— Of  surviving  husband  or  wife, 
absolute  right. — Above  section  is  not  incon- 
sistent with  construction  heretofore  given 
to  sections  13C5  and  1369,  ante.  Surviving 
husband  or  wife  is  always  interested  in 
estate  and  generally  immediately  depen- 
dent upon  it,  and  policy  of  law  plainly  is 
that  he  or  she  shall  have  administrative 
control  if  desired.  Therefore  such  person 
or  his  nominee,  if  a  fit  person  and  not  in- 
competent, has  absolute  right. — Estate  of 
Dorris,  93  Cal.  611,  613,  29  Pac.  244;  Estate 
of  Richardson,  120  Cal.  344,  347,  52  Pac.  832. 

11.  Nonresident  executor  and  children- 
Incompetent. — Nonresident  executor  is  not, 
under  statute,  entitled  to  letters  of  admin- 
istration, and  his  written  request  is  there- 
fore ineffectual  for  any  purpose;  and  non- 
resident children,  heirs,  and  legatees  are 
incompetent  by  reason  of  their  nonresidence 
and  equally  not  entitled  to  administration, 
and  their  request  therefor  ineffectual  for 
any  purpose. — Estate  of  Brundage,  141  Cat. 
538,  542,  75  Pac.  175. 

12.  Petition — To  contain  all  facts  enti- 
tling to  preference. — A  request  that  letters 
be  granted  to  others  than  those  entitled 
must  be  in  writing  and  filed  in  court.  Act 
does  not  say  that  request  shall  be  stated 
in  petition.  It  would  be  well  to  state  in 
petition  all  facts  upon  which  petitioner 
relies  to  entitle  him  to  preference  to  other 
parties. — Lucas  v.  Todd,  28  Cal.  182,  186. 

• 

13.  Public  administrator  —  Has  no  pre- 
ferred right  over  nominee  of  father. — Claim 
that  several  classes  named  in  above  section 
have  respective  right  to  be  appointed  in 
order  in  which  they  are  named  in  section 
1365,  ante,  and  that,  with  exception  of 
nominee  of  husband  or  wife,  persons  named 
in  that  section  must  be  preferred  in  their 
respective  rank  to  nominee  of  any  other 
prior  class — in  other  words,  that  court 
could  consider  only  nominee  of  husband  of 
deceased,  and  that  public  administrator  has 
preferred  right  in  administration  over  that 
of  nominee  of  father— can  not  be  sustained. 
Such  construction  would  deprive  provisions 
of  above  section  of  effect  to  which  its  lan- 
guage is  intended. — Estate  of  Bedell,  97  Cal. 
339,  340,  32  Pac.  323. 

14.  Same— -Letters  issued  to,  subject  to 
defeat. — Above  section  refers  to  cases  where 
there  was  vacancy  in  administration;  public 
administrator  Is  one  of  persons  entitled  to 
letters;  there  are  others  entitled  to  prefer- 
ence. Where  petition  was  filed  by  Bolton, 
husband  of  sister  of  deceased,  in  right  of 
his  wife,  and  by  McComber,  public  adminis- 
trator, at  same  time,  and  letters  were 
awarded  to  Bolton,  but,  being  unable  to 
give  necessary  bond,  letters  were  issued  to 
McComber  with  his  assent,  and  on  hearing 
of  McComber's  application  all  parties  inter- 
ested, having  had  notice  in  mode  prescribed 
by   law,   had   opportunity   to    oppose   it,   no 
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opposition  having  been  made;  letters  were 
duly  Issued  to  him  and  were  subject  to  be 
defeated  by  mere  will  of  parties  Interested, 
only  in  cases  specified  in  section  1888,  post 
(Probate  Act,  section  67). — Estate  of  Carr, 
26  Cal.  686,  687. 

IS.  Section  applies  only  to  vacancy  or 
grants  discretion. — Above  section  has  formed 
part  of  law  of  state  since  1860.  It  was  sec- 
tion 66  of  former  Probate  Act.  It  was  con- 
strued in  Estate  of  Carr,  26  Cal.  686,  and 
there  held  to  apply  only  in  cases  where 
vacancy  in  administration  existed.  In  view 
of  well-settled  law  that  re-enactment  of 
statute  is  legislative  adoption  of  Its  own 
construction,  some  difficulty  would  be  ex- 
perienced in  avoiding  conclusion  that,  when 
section  66  of  Probate  Act  was  re-enacted  in 
above  section,  the  legislature  meant  it  to 
apply  only  in  case  of  vacancy  arising  dur- 
ing administration,  or  it  must  be  construed 
as  giving  to  court  discretionary  power  to 
grant  administration  to  any  competent  per- 
son who   otherwise  would  not  be   entitled 


thereto,  at  written  request  of  person  who 
would  be  so  entitled. — Estate  of  Healy,  122 
Cal.  162,  164,  64  Pac.  736. 

16.  Widow  married— Ceases  to  be  sur- 
viving wife  and  can  not  nominate. — Where 
executrix  of  her  husband's  estate  had  mar- 
ried and  resigned  as  executrix  and  resigna- 
tion had  been  accepted,  her  request  to  court 
to  appoint  an  administrator  to  succeed  her 
could  not  be  granted.  She  had  ceased  by 
reason  of  her  second  marriage  to  be  widow, 
or  in  any  strict  sense  surviving  wife  of 
deceased. — Estate  of  Allen,  78  Cat  681,  686, 
20  Pac.  679. 

17.  Written  reeneat  of  one  entitled  and 
competency— Only  conditions  Invoking  dis- 
cretion of  court* — Only  conditions  necessary 
for  invoking  discretion  of  court  are  that 
there  be  written  request  from  some  one 
who.  If  applying,  would  himself  be  entitled 
to  receive  letters  of  administration,  and 
that  person  to  whom  request  Is  made  be 
competent  person.  —  Estate  of  Bedell,  97 
Cal.  889,  242,  22  Pac.  322. 


§  1380.    SPECIAL  NOTICE  TO  HEIRS,  BEQUESTS  FOB.    HOW  GIVEN. 

At  any  time  after  the  issuance  of  letters  testamentary  or  of  administration  upon 
the  estate  of  any  decedent,  any  person  interested  in  said  estate  (including  the 
state  controller),  whether  as  heir,  devisee,  legatee  or  creditor,  or  the  attorney 
for  any  such  person  may  serve  upon  the  executor  or  administrator  (or  upon 
the  executor  or  administrator)  and  file  with  the  clerk  of  the  court  wherein 
administration  of  such  estate  is  pending,  a  written  request,  stating  that  he 
desires  special  notice  of  any  or  all  of  the  following  mentioned  matters,  steps 
or  proceedings  in  the  administration  of  said  estate,  to  wit : 

1.  Filing  of  petitions  for  sales,  leases  or  mortgages  of  any  property  of  the 
estate. 

2.  Filing  of  accounts. 

3.  Filing  of  petitions  for  distribution. 

4.  Filing  of  petitions  for  partition  of  any  property  of  the  estate. 

Such  request  shall  state  the  post-office  address  of  the  person  making  same, 
and  thereafter  a  brief  notice  of  the  filing  of  any  of  such  petitions  or  accounts, 
except  petitions  for  sale  of  perishable  property  or  other  personal  property 
which  will  incur  expense  or  loss  by  keeping,  shall  be  addressed  to  such  person 
making  such  request,  or  his  attorney,  at  his  stated  post-office  address,  and 
deposited  in  the  United  States  post-office  with  the  postage  thereon  prepaid, 
within  two  days  after  the  filing  of  such  petition  or  account ;  or  personal  service 
of  such  notices  may  be  made  on  the  person  making  such  request  or  his  attorney, 
within  said  two  days  and  such  personal  service  shall  be  equivalent  to  such 
deposit  in  the  post  office,  and  proof  of  mailing  or  of  personal  service  must  be 
filed  with  the  clerk  before  the  hearing  of  such  petition  or  account.  If  upon 
the  hearing  it  shall  appear  to  the  satisfaction  of  the  court  that  the  said  notice 
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Its  been  regularly  given,  the  court  shall  so  find  in  its  order  or  judgment  and 

nek  judgment  shall  be  final  and  conclusive  upon  all  persons. 

History:  Enactment  approved  April  17,  1909,  Stats,  and  Amdts. 
1909,  p.  986;  amended  May  6,  1917,  Stats,  and  Amdts.  1917,  p.  276; 
May  3,  1919,  Stats,  and  Amdts.  1919,  p.  16$.    In  effect  July  22,  1919. 


L    Special    Mtlee    to    kelra— Proceedings 
to  sell  fcy  new   method— Rlarhta   of   heir*. — 

The  change  made  by  the  amendment  of 
1)19  in  the  method  of  making  sales  of  real 
property  belonging  to  estates  of  decedents, 
does  not  deprive  the  heirs  of  such  decedent 
ef  the  right  to  have  personal  notice  of  the 


proceedings  had  for  the  sale  of  such  real 
property,  in  accordance  with  the  provisions 
of  the  above  section,  since  the  phrase, 
"filing  of  petitions  for  sales"  in  the  above 
section  may  be  held  to  apply  to  the  return 
of  sale  required  by  section  1552,  post. — 
Estate  of  Benvenuto,  183  Cal.  382,  191  Pac. 
768. 


ARTICLE  V. 

» 

REVOCATION  OP  LETTERS  AND  PROCEEDINGS  THEREFOR. 


11383.  Revocation  of  letters  of  administra- 

tion. 

1 1384.  When  petition  filed,  citation  to  issue. 


S  1385.    Hearing  of  petition  for  revocation. 
f  1386.     Prior  rights  of  relatives  entitles  them 
to  revoke  prior  letters. 


|1383.  REVOCATION  OF  LETTERS  OF  ADMINISTRATION.  When  let- 
ters of  administration  have  been  granted  to  any  other  person  than  the  surviving 
husband  or  wife,  child,  father,  mother,  brother,  or  sister  of  the  intestate,  any 
one  of  them  who  is  competent,  or  any  competent  person  at  the  written  request 
ef  any  one  of  them,  may  obtain  the  revocation  of  the  letters,  and  be  entitled  to 
the  administration,  by  presenting  to  the  court  a  petition  praying  the  revoca- 
tion, and  that  letters  of  administration  may  be  issued  to  him. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  8  67 
Probate  Act  as  amended  1870  (Stats.  1869-70,  p.  400,  §  1) ;  amendment 
approved  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  80;  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  204,  held 
unconstitutional,  see  history,  §  5  ante. 


REVOCATION  OF  LETTEBS  OF  ADMIN- 
ISTRATION. 

L  As  to  generally. 

1  Appeal  from  order  refusing  to  vacate  does 
not  stay. 

3.  Appointment  is  valid  until  set  aside. 

1  Brother,  having  waived  right,  can  not  re- 
tract. 

5.  Oast  7  of  section   1365,  ante — Can  not 

•eenre  revocation. 

6.  Except  in  case  of  surviving  husband  or 

wife. 

~.  Nominee  of  nonresident  widow  —  Incom- 
petency of  petitioner. 

9.  Refusal  of  letters   proper   after  another 

appointed. 
•  Relative  entitled — Construction  of  section. 

10.  Revocation — Denied  to  public  administra- 
tor of  another  county. 

It  Same — Granted  to  one  having  prior  right. 

H  Same — Granted  to  one  preferred  by  law. 

13.  Berne — Obtained  by  any  one  of  persons 
named  in  above  section. 


14.  Same — Bight  of  not  in  parties  not  entitled 

to  administer. 

15.  Bight  of  nomination  and  revocation — Not 

in  nominee. 

16.  Section  applicable  to  estates  of  intestates 

only. 

17.  Same — Deals  with  persons  given  statutory 

priority. 

18.  Surviving    widow — Nonresident — Nominee 

of — Incompetent  to  petition  for  letters. 

1.  Am  to  generally. — The  above  section 
provides  that  when  letters  of  administra- 
tion have  been  granted  to  any  other  person 
than  the  surviving:  husband  or  wife,  child, 
father,  mother,  brother,  or  sister  of  the 
intestate,  any  one  of  them  who  is  compe- 
tent, or  any  competent  person  at  the  writ- 
ten request  of  any  one  of  them,  may  obtain 
the  revocation  of  the  letters  and  be  entitled 
to  the  administration.  Above  section,  how- 
ever, does  not  mean  that  an  incompetent 
relative  can  nominate  a  competent  one,  and 
therefore,  where  the  brother  of  deceased 
was  incompetent  under  the  provisions  of 
section  1369,  ante,  because  he  was  a  non- 
resident,   he    could    not    authorize    his    son. 
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although  competent,  to  petition  for  a  revo- 
cation of  the  letters  issued  to  the  son  of  a 
deceased  brother  of  the  decedent. — Estate 
of  Martin.  163  Cal.  803,  125  Pac.  1055. 

2.  Appeal  from  order  returning  to  vacate 
doea  not  stay. — Regardless  of  the  question 
as  to  whether  party  can  maintain  proceed- 
ings for  revocation  of  letters  of  adminis- 
tration, appeal  by  him  from  order  refusing 
to  vacate  letters  issued  does  not  stay  pro- 
ceedings in  that  court  nor  debar  person  to 
whom  letters  were  granted  therein  from 
exercising    powers    and    performing    duties 

*of  administration.  —  Dungan  v.  Superior 
Court,  149  Cal.  98,  117  Am.  St.  Rep.  119,  84 
Pac.  767. 

3.  Appointment   la  valid  until   aet  aside. 

— Appointment  of  Gambetta,  public  admin- 
istrator of  San  Joaquin  County,  being  valid 
until  set  aside,  subsequent  appointment  of 
one  Stanley,  public  administrator  of  Ala- 
meda County,  upon  petition  filed  after 
Gambetta's  was  void;  for  there  can  not  be 
two  valid  administrators  at  same  time  in 
this  state.  In  such  case  court  which  first 
gets  jurisdiction  by  proper  proceedings  has 
authority  to  act. — Estate  of  Griffith,  84  Cal. 
107,  110,  23  Pac.  528,  24  Pac.  381;  Freeman 
v.  Spencer,  128  Cal.  397,  60  Pac.  979. 

4.  Brother,  having*  waived  right,  can  not 
retract. — Where  stranger  made  application 
for  letters  a  brother  had  right  to  contest 
or  not,  as  he  chose.  In  case  where  he 
chose  not  to  do  so  when  application  of 
petitioner  was  made,  he  expressly  waived 
his  right  and  encouraged  petitioner  to  make 
application  for  appointment.  Brother  could 
waive  this  right  of  administration  as  well 
as  any  other  right,  in  favor  of  competent 
person,  and  having  done  so  and  encouraged 
the  petitioner  to  go  to  expense  and  trouble 
in  applying  for  this  office,  he  Is,  upon  famil- 
iar principles,  estopped  from  withdrawing 
his  consent  and  waiver  or  renunciation. — 
Estate  of  Kirtlan,  16  Cal.  162,  165;  Estate 
of  Moore,  68  Cal.  283,  9  Pac.  723;  Estate  of 
Bedell,   97  Cal.   339,   343,   32  Pac.   323. 

5.  Clam  7  of  section  1305.  ante — Can  not 
neeiire  revocation. — Power  to  procure  revo- 
cation of  letters  and  appointment  of  nomi- 
nee after  letters  have  been  issued  to  one 
not  in  first  Ave  classes  of  section  1365,  ante, 
is  accorded  to  members  of  those  Ave  classes 
and  to  their  nominee,  by  above  section;  but 
members  of  class  7  are  not  empowered  to 
nominate  under  section  1365,  ante,  nor  to 
secure  revocation  of  letters  under  above  sec- 
tion. Their  rights  are  wholly  embraced 
within  section  1379,  ante. — Estate  of  Healy, 
122  Cal.  162,  164,  54  Pac.  736. 

6.  Except  in  caac  of  surviving*  husband 
or  wife,  the  competent  nominee  of  a  rela- 
tive who  is  Incompetent  by  reason  of  non- 
residence  is  not  entitled  to  letters  of  ad- 
ministration, on  an  original  application,  by 
virtue  of  his  nomination  by  such  relatives. 
—Estate  of  Martin,  163  Cal.  803,  125  Pac. 
1055. 


7.  Nominee  of  nonrcaldent  widow  —  In- 
competency of  petitioner. — Under  the  provi- 
sions of  the  above  section  the  nominee  of  a 
nonresident  surviving  wife  is  not  entitled 
to  petition  for  the  revocation  of  letters  of 
administration  on  the  estate  of  her  de- 
ceased husband  issued  to  the  public  admin- 
istrator, notwithstanding  that  under  subdi- 
vision 1  of  section  1365,  ante,  a  nonresident 
husband  or  wife  is  permitted  to  nominate  a 
representative  or  an  original  application 
for  letters  of  administration.  —  Estate  of 
Maintaberry,  183  Cal.  566,  191  Pac.  909,  fol- 
lowing the  doctrine  in  Estate  of  Martin, 
163  Cal.  440,  125  Pac.  1055. 

8.  Refusal  of  lettera  proper  after  an- 
other appointed. — It  is  clear  that  there  can 
not  be  two  administrations  of  one  estate  at 
one  and  same  time.  Until  revocation  of  one 
grant  of  letters  there  can  not  be  new  grant. 
Until  removal  of  an  administrator  already 
appointed  no  new  administrator  can  be  ap- 
pointed. It  Is  not  therefore  error  to  refuse 
letters  of  administration  where  there  is  al- 
ready duly  appointed  and  qualified  admin- 
istrator.— Estate  of  Keane,  56  Cal.  407.  409; 
Estate  of  Wooten,  66  Cal.  322,  327;  Estate 
of  Moore,  68  Cal.   281,   283,  9  Pac.  164. 

9.  Relative  entitled— Construction  of  sec- 
tion.— The  provisions  of  the  above  section 
regulating  the  granting  of  letters  of  ad- 
ministration simply  authorize  any  of  the 
relatives  named  in  the  section  to  act 
through  a  nominee,  when  such  relative  is 
personally  competent  to  qualify  as  admin- 
istrator.— Estate  of  Maintaberry,  183  Cal. 
566,  191  Pac.  909,  applying  the  doctrine  in 
Estate  of  Martin,  163  Cal.  440,  125  Pac. 
1055. 

10.  Revocation— Denied  to  public  admin- 
istrator of  another  county.  —  Where  dece- 
dent left  estates  In  San  Joaquin  County  and 
also  in  Alameda  County,  being  at  time  of 
his  death  resident  of  Alameda  County,  and 
petition  was  filed  for  administration  by  one 
Gambetta,  public  administrator  for  San  Joa- 
quin County,  on  June  24,  1889,  and  two  days 
after,  Stanley,  public  administrator  of  Ala- 
meda County,  filed  his  petition  for  letters 
of  administration,  and  petition  first  filed 
came  on  to  be  heard  first  on  July  6,  San 
Joaquin  court  appointed  Gambetta  admin- 
istrator of  estate  and  issued  letters  to  him, 
and  two  days  afterward  the  Alameda  court 
appointed  Stanley  administrator  and  issued 
letters  to  him,  and  two  courts  apparently 
were  in  ignorance  of  each  other's  proceed- 
ings, and  Stanley  "did  not  know  or  receive 
any  notice  or  have  any  knowledge  of  peti- 
tion of  Gambetta  or  of  hearing,  and  only 
first  heard  of  same  on  9th  day  of  July, 
1889,"  and  Stanley  thereafter  filed  applica- 
tion for  revocation  of  letters  appointing; 
Gambetta,  demurrer  to  said  petition  was 
properly  sustained. — Estate  of  Griffith,  84 
Cal.  107,  23  Pac.  528,  24  Pac.  381. 

11.  Same  Granted  to  one  having  prior 
right. — Prior  right  to  letters  of  administra- 
tion on  estate  may  be  asserted  at  any  time 
against  one  who  has  obtained  grant  of  let- 
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lers  by  virtue  of  secondary  right.  Asser- 
tion of  such  right  is  expressly  provided  for 
by  this  and  next  two  succeeding  sections, 
and  if  right  be  established  and  applicant 
b  found  to  be  competent,  letters  of  former 
Administrator  must  be  revoked  and  grant 
cf  letters  of  administration  made  to  appli- 
cant unless  he  has  waived  his  right  and 
consented  to  former  appointment. — Estate 
of  Wooten.  56  Cal.  322,  326. 

12.  Same  —  Granted  to  one  preferred  by 
law* — Where  letters  of  administration  have 
been  granted  to  some  person  other  than 
husband  or  wife  or  child  of  the  decedent,  it 
makes  no  difference  whether  there  was  will 
or  not  if  one  of  the  persons  preferred  by 
law  asks  that  administrator  (with  or  with- 
oot  will  annexed)  be  removed  and  himself 
appointed:  his  request  should  be  granted 
if  he  is  legally  competent  to  discharge 
trait— Estate  of  Li  Po  Tai,  108  Cal.  484, 
481.  41  Pac.  486,  39  Pac.  30,  31. 

13.  toil  Obtained  by  any  one  of  »er- 
aena  massed  In  above  section. — Under  above 
•ection  when  letters  have  been  granted  to 
any  other  person  than  surviving  husband  or 
wife,  brother,  etc..  any  one  of  them  may 
obtain  revocation  of  letters  by  presenting 
to  court  petition,  etc. — Estate  of  Klrtlan, 
II  Cal.  162,  165;  Estate  of  Carr,  25  Cal.  686, 
W7;  Estate  of  Shiels.  120  Cal.  347,  349,  52 
Pac  868. 

14.  »■■>  Right  of  not  In  parties  not 
eatNled  to  administer.  —  Only  parties  who 
are  authorized  to  obtain  revocation  under 
this  section  are  wife,  child,  father,  mother, 
or  brother  of  the  intestate,  and  such  per- 
sons are  only  authorized  to  have  letters  re- 
voked by  presenting  petition  "praying  revo- 
cation and  that  letters  of  administration 
■ay  be  issued  to  him  or  her,"  and  not  to 
Parties  not  entitled  to  administer  otherwise 
taan  by  request  of  such  parties  or  praying 
rtTocation.— Estate  of  Carr,  25  Cal.  686,  587. 

!*>  Ragnt  of  nomination  and  revocation 
—Set  la  nominee. — Prior  to  1880  there  was 
k>  provision,  after  letters  had  once  been 
ianiad.  for  their  revocation  at  instance  of 
awn | nee  0f  relatives  named  in  above  section; 
*at  In  that  year  the  legislature  amended 
above  section  by  giving  to  nominee  of  rela- 
tives right    to    obtain    administration    and 


have  former  letters  revoked.  Omission  to 
make  same  amendment  to  section  1386,  post, 
makes  it  evident  that  legislature  did  not 
Intend  to  give  this  right  to  nominee  of 
husband  or  wife  in  instances  named  in  this 
section. — Estate  of  Shiels,  120  Cal.  347,  348, 
62  Pac.  808. 

16.  Section  applicable  to  estates  of  In- 
testates only. — Above  section  is  expressly 
limited  to  estates  of  those  who  died  intes- 
tate, and  does  not  apply  to  case  of  testator 
upon  whose  estate  letters  of  administration 
have  been  issued  with  will  annexed. — Estate 
of  Li  Po  Tai,  108  Cal.  484,  486.  39  Pac:  30. 
31.  41  Pac.  486. 

17.  Same  —  Deals  with  persons  given 
statutory  priority. — Above  section  evidently 
deals  with  classes  of  persons  who  are  given, 
respectively,  statutory  priority  in  their 
rights  to  letters  of  administration.  It  does 
not  allow  former  decree  to  be  reviewed  or 
assailed,  but  merely  permits  it  to  be  super- 
seded by  person  of  another  and  superior 
class.  It  refers  to  case  where  letters  have 
been  granted  to  one  not  claiming,  or, 
having  been  adjudicated,  to  be  one  of  per- 
sons mentioned  in  above  section, — as,  for  in- 
stance, where  public  administrator,  or 
creditor,  or  some  other  person  legally  com- 
petent, but  not  enumerated  in  such  section, 
has  been  appointed.  It  does  not  embrace 
case  where  one  appointed  had  applied  as 
one  of*  persons  enumerated  in  such  section 
and  had  been  adjudicated  by  court  to  be 
surviving  husband,  or  wife,  or  one  of  other 
persons  enumerated  therein.  —  Estate  of 
Aldrich,  1  Cal.  App.  93,  81  Pac.  1011. 

18.  Surviving  widow  —  Nonresident  — 
Nominee  of— -Incompetent  to  petition  for 
letters. — In  case  of  a  nonresident  surviving 
widow,  her  nominee  is  not  entitled,  under 
the  provision  of  the  above  section,  to  peti- 
tion for  the  revocation  of  letters  of  ad- 
ministration on  the  estate  of  the  deceased 
husband  of  such  widow  where  letters  ot 
administration  have  been  issued  to  the  pub- 
lic administrator,  notwithstanding  the  fact 
that  under  subdivision  1  of  section  1365. 
ante,  a  nonresident  husband  or  wife  is  per- 
mitted to  nominate  a  representative  on  an 
original  application  for  letters. — Estate  of 
Maintaberry,  183  Cal.  566,  191  Pac.  909. 


11381    WHEN  PETITION  FILED,  CITATION  TO  ISSUE.    When  such 

petition  is  filed,  the  clerk  must,  in  addition  to  the  notice  provided  in  section 

thirteen  hundred  and  seventy-three,  issue  a  citation  to  the  administrator  to 

tppear  and  answer  the  same  at  the  time  appointed  for  the  hearing. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  8  68 
Probate  Act  as  amended  1861  (Stats.  1861,  p.  633,  9  23) ;  amendment 
approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  359. 

appear  under  above  section  and  contest  ap- 
plication or  assert  their  own  rights  on  that 
ground.  Even  other  persons  "not  entitled" 
may  be  "competent,"  and  letters  may  be 
granted  to  such  person  on  "request  of  per- 
son entitled."— Lucas  v.  Todd,  28  Cal.  182. 
186. 


1*  Persons  with  prior  rlffnt  saay  contest 
*  tr*«r  of  one  not  entitled. — Letters  of  ad- 
■iafetration  may  be  granted  to  nephew  of 
totaled,  as  he  la  one  of  persons  entitled 
l*  letters.  There  may  be  others  having* 
tr*fereBcet  and,  if  so,  on  his  application  for 
Otters  persons  entitled  to  be  preferred  may 
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§  1386.  HEARING  OF  PETITION  FOE  REVOCATION.  At  the  time  ap- 
pointed, the  citation  having  been  duly  served  and  returned,  the  court  must 
proceed  to  hear  the  allegations  and  proofs  of  the  parties;  and  if  the  right  of 
the  applicant  is  established,  and  he  is  competent,  letters  of  administration  must 
be  granted  to  him,  and  the  letters  of  the  former  administrator  revoked. 

History:     Enacted  March  11,  1872,  substantial  re-enactment  of  S  69 
Probate  Act. 


§  1386.  PEIOE  RIGHTS  OF  RELATIVES  ENTITLES  THEM  TO  REVOKE 
PRIOR  LETTERS.  The  surviving  husband  or  wife,  when  letters  of  adminis- 
tration have  been  granted  to  a  child,  father,  brother,  or  sister  of  the  intestate ; 
or  any  of  such  relatives,  when  letters  have  been  granted  to  any  other  of  them, 
may  assert  his  prior  right,  and  obtain  letters  of  administration,  and  have  the 
letters  before  granted  revoked  in  the  manner  prescribed  in  the  three  preceding 
sections. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  70  Probate  Act 
as  amended  1870,  Stats.  1869-70,  p.  400,  f  2. 


RIGHT  OP  RELATIVE  TO  REVOKE 
LETTERS. 

1.  Nominee  of  husband  or  wife — No  right  of 

revocation  and  administration. 

2.  Surviving  wife — Marriage  of  does  not  in- 

capacitate for  administration. 

3.  Same — No  right  to  have  letters  issued  to 

another. 

4.  Survivor — To  administer  or  name  adminis- 

trator. 

5.  Same— Right  of  is  prior  to  child,  father, 

brother,  or  sister. 

1.  Nominee  of  knsbnnd  or  wife— No  rlsjht 
of  revocation  and  administration.  —  Omis- 
sion to  make  same  amendment  as  above  sec- 
tion as  that  made  to  section  1393,  post, 
giving  nominee  of  relatives  named  right  to 
obtain  administration  and  have  former  let- 
ters revoked,  makes  it  evident  that  legisla- 
ture did  not  intend  to  give  this  right  to 
nominee  of  husband  or  wife  in  instances 
named  in  that  section. — Estate  of  Shlels, 
120  Cal.  347,  349,  52  Pac.  808. 

2.  Surviving  wife — Marriage  of  doe*  not 
Incapacitate  for  administration. — It  was  not 

legislative  Intent  to  allow  married  woman 
to  become  administratrix  of  estate  In 
which  she  had  no  interest,  and  to  deprive 
her  of  that  right  upon  estate  of  her  de- 
ceased husband,  in  which  she  is  vitally  in- 
terested. After  death  of  husband  or  wife 
survivor  has  right  to  marry,  and  such  mar- 
riage is  not  in  contravention  of  any  statute, 
nor  Is  it  in  contravention  of  any  public 
policy.  In  absence  of  statutory  provision 
such  marriage  does  not  deprive  party  so 
marrying  from  right  to  hold  property,  ad- 


minister upon  estate,  or  to  do  any  other 
lawful  act. — Estate  of  Dow,  132  Cal.  309, 
311,    64   Pac.    402. 

A*  to  widow  remarried  not  betas  "nr- 
vivlng  widow"  and  not  entitled  to  nominate. 

see,  ante,  $  1379,  note  par.  16. 

8.  Same— No  riant  to  have  letters  fawned 
to  another. — Above  section  does  not  give  to 
surviving  wife  right  to  have  letters  issued 
to  any  competent  person  who  shall  make 
request  to  be  appointed,  but  merely  author- 
izes "the  surviving  husband  or  wife  to 
assert  his  prior  right  and  obtain  letters  of 
administration/' — Estate  of  Shlels,  120  Cal. 
347,  349,  62  Pac.  808. 

4.  Snrrivor— To  administer  or  name  ad- 
ministrator*— Right  of  wife  to  request  ap- 
pointment of  competent  person  is  given  In 
same  sentence  of  same  subdivision  of  sec- 
tion which  gives  her  right  to  administer. 
When  legislature  used  words  "surviving 
husband  or  wife"  it  intended  to  designate 
survivor  of  spouses  and  to  give  such  sur- 
vivor right  to  administer  or  to  name  some 
other  person  to  administer. — Estate  of  Dow, 
132  Cal.  309,  810,  64  Pac.  402. 

5.  Same  —  Right  of  is  prior  to  child, 
father,  brother,  or  sister. — Policy  of  law  Is 
to  give  right  to  surviving  husband  or  wife 
not  only  to  administer,  but  to  have  person 
appointed  upon  request.  So  fully  does  law 
carry  out  this  policy  that  if  letters  have 
been  granted  to  child,  father,  brother,  or 
sister  of  intestate,  surviving  husband  or 
wife  may  assert  his  or  her  prior  right  and 
obtain  letters  of  administration  and  have 
prior  letters  revoked. — Estate  of  Dow,  132 
Cal.  309,  310,  64  Pac,  402. 


Ch.ni,  Art.  VI.] 


ADMINISTRATOR,  ETC.,  TO  TAKE   OATH. 
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ARTICLE  VI. 

OATHS  AND  BONDS  OF  EXECUTORS  AND  ADMINISTRATORS. 


1 1387.    Administrator   or   executor   to   take  §  1306. 

oath.  S 1307. 
{1388.    Bond  of  administrators;    form  and 

requirements  of.  S  1398. 
1 1380.    Additional  bonds,  when  required. 

1 1389[a].  Same.  S  1309. 

11390.  Conditions   of  bonds.  §1400. 

1 1391.  Separate  bonds,  where  more  than  one  §  1401. 

administrator.  §  1402. 

11392.  Several   recoveries   may  be   had   on 

same  bond.  X  1403. 

f  1393.    Bonds,  and  justification  of  sureties  1 1404. 

on.    Must  be  approved.  §  1405. 

11394.  Citation  and  requirements  of  judge 

on  deficient  bond.     Additional  se-  §  1406. 
eurity. 

11395.  Bight  ceases,  when  sufficient  security  §  1407. 

not  given. 


When  bond  may  be  dispensed  with. 

Petition  showing  failing  sureties  and 
asking  for  further  bonds. 

Citation  to  executor,  etc..  to  show 
cause  against  such  application. 

Further  security  may  be  ordered. 

Neglecting  to  obey  order. 

Suspending  powers  of  executor,  etc 

Further  security  ordered  without  ap- 
plication of  party  in  interest. 

Release  of  sureties. 

New  sureties. 

Neglect  to  give  new  sureties  forfeits 
letters. 

Application  to  be  determined  any 
tune. 

Liability  on  bond. 


§1387.  ADMINISTRATOR  OR  EXECUTOR  TO  TAKE  OATH.  Before 
letters  testamentary  or  of  administration  are  issued  to  the  executor  or  admin- 
istrator, he  must  take  and  subscribe  an  oath  before  some  officer  authorized  to 
administer  oaths,  that  he  will  perform,  according  to  law,  the  duties  of  executor 
or  administrator,  which  oath  must  be  attached  to  the  letters. 

{Recording  letters.]    All  letters  testamentary  and  of  administration,  with 

the  affidavits  and  certificates  thereon,  must  be  forthwith  recorded  by  the  clerk 

of  the  court  having  jurisdiction  of  the  estates,  with  books  to  be  kept  by  him 

in  his  office  for  that  purpose. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  3  72 
Probate  Act  as  amended  1861  (Stats.  1861,  p.  633)  and  1863  (Stats. 
1863,  p.  23,  fi  1);  amendment  approved  May  16,  1921,  Stats,  and  Amdts. 
1921,  p.  111.    In  effect  July  29,  1921. 


OATH— ADMINISTRATOR  OR  EXECUTOR 

TO  TAKE. 

1.  Authority  of  administrator — Shown  by  let- 

ten  and  oath,  or  certified  copy. 

2.  Neglect  to  qualify — Is  disclaimer  of  trust. 

3.  New  administrator — Not   appointed   while 

former  in  office. 

4.  Order— Does  not  Test  with  office  until  quali- 

fication. 

5.  Validity  of  appointment — Not  affected  by 

order  of  letters  or  bond. 

L  Authority  of  administrator— Shows  by 
lrtter»  and  onto,  or  certified  copy. — Under 
our  statute  administrator  would  have  to 
establish  his  official  character,  If  denied, 
by  production  of  his  letters  with  oath  of 
oflee  annexed,  or  of  certified  copy  of  rec- 
ord thereof,  which  statute  requires  to  be 
made. — Estate  of  Hamilton,  34  Cal.  464,  469; 
Pryor  v.  Downey,  50  CaL  888,  899,  19  Am. 
Rep,  (St;  Bowden  v.  Pierce,  78  Cal.  459,  468, 
14  Pac  802.  15  Pac.  84. 

X.    Htgleet    to    onallfy— Is    disclaimer   of 

-Fact  that  party  was  named  in  will 
executor  and  actually  applied  for  letters 


did  not  constitute  him  trustee  for  estate. 
Refusal  or  neglect  to  qualify  was  disclaimer 
of  trust. — Bowden  v.  Pierce,  73  Cal.  469,  463, 
14  Pac.  802,  16  Pac.  64. 

8.  New  administrator  —  Not  appointed 
while  former  la  office. — Appointment  of  new 
administrator  can  no  more  be  made  while 
former  administrator  is  in  office  than  ap- 
pointment can  be  made  in  first  instance 
until  death  of  intestate. — Haynes  v.  Meeks, 
20  Cal.  288,  810,  311;  Estate  of  Hamilton, 
34  Cal.  464,  468;  Estate  of  Moore.  68  Cal. 
281,  288,  9  Pac.  164;  Estate  of  Griffith,  84 
Cal.  107,  110,  23  Pac.  528,  24  Pac.  381;  Free- 
man v.  Spencer,  128  Cal.  394,  397,  398,  60 
Pac.  979;  Granger  v.  Sheriff,  140  Cal.  190, 
194,  78  Pac.  816;  Holmes  v.  Oregon  &  C.  R. 
Co.,  7  Sawy.  C.  C.  384,  9  Fed.  229,  231. 

4,  Order— Does  not  Teat  with  office  until 
qualification. — Order  directing  letters  to  be 
issued  to  party  upon  his  qualifying  in  man- 
ner provided  in  above  section  was  only  one 
step  towards  his  appointment.  It  did  not  of 
itself  vest  him  with  office.  His  appointment 
Was  in  fieri  until  he  had  qualified  and  re- 
ceived his  letters.  Order,  as  statute  intends 
all   such   orders   shall   be,    was    conditional 


§1388 


BOND  OP  EXECUTOR,  ETC. — FORM  AND  REQUISITES.        [Pt.  Ill,  Tit.  XI, 


and  did  not  take  effect  because  the  condi- 
tion was  never  complied  with. — Estate  of 
Hamilton,  34  Cal.  464,  469;  Pryor  v.  Downey, 
50  Cal.  388,  399,  19  Am.  Rep.  656;  Bowden 
v.  Pierce,  73  Cal.  459,  463,  14  Pac.  302,  15 
Pac.  64.  , 

B.  Validity  of  appointment— Not  affected 
by  order  of  letters  or  bond. — It  is  true  that 
administrator  is  not  authorized  to  act  until 


he  has  Riven  bond.  But  mere  order  of  time 
in  which  act  of  receiving  letters  and  act  ot 
giving  bond  are  performed  will  not  affect 
validity  of  his  appointment,  nor  of  any  act 
performed  by  him  after  giving  the  bond, 
especially  where  no  official  act  was  per- 
formed or  attempted  to  be  performed  In  the 
meantime. — Ions  v.  Harbison,  112  Cal.  260, 
267,  44  Pac.  572. 


§1388.  BOND  OF  ADMINISTRATOR  OR  EXECUTOR;  FORM  AND 
REQUISITES.  Every  person  to  whom  letters  testamentary  or  of  administra- 
tion are  directed  to  issue,  must,  before  receiving  them,  execute  a  bond  to  the 
state  of  California,  with  two  or  more  sufficient  sureties,  to  be  approved  by  the 
superior  court,  or  a  judge  thereof.  In  form  the  bond  must  be  joint  and  sev- 
eral, and  the  penalty  must  not  be  less  than  twice  the  value  of  the  personal 
property,  and  twice  the  probable  value  of  the  annual  rents,  issues  and  profits  of 
real  property  belonging  to  the  estate,  which  values  must  be  ascertained  by 
the  superior  court,  or  a  judge  thereof,  by  examining  on  oath  the  party  apply- 
ing, and  any  other  persons. 

[Surety  company  bond.]     Where,  however,  a  surety  company  is  authorized 

by  law  to  furnish  such  bond,  the  court  in  its  discretion  may  fix  the  amount 

of  the  bond  given  by  such  surety  company  at  not  less  than  the  value  of  th*» 

personal  property  and  the  probable  value  of  the  annual  rents,  issues  and  profits 

of  property  belonging  to  the  estate. 

History:  Enacted  March  11,  1872,  founded  on  8  73  Probate  Act  as 
amended  1864  (Stats.  1863-4,  p.  368,  8  6) ;  amendment  approved  April 
16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  80;  May  16,  1921,  Stats,  and 
Amdts.  1921,  p.  113.    in  effect  July  29,  1921. 


BOND— ADMINISTRATOR  OR  EXECUTOR 

TO  GIVE. 

I.  In  General,  1-23. 
IL.  Public  Administrator,  24-27. 
III.  Sureties  on  Bond  and  Their  Liabili- 
ties, 28-42. 

I.  In  General. 

1.  Allegation    that   bond   executed    after 

appointment — Good    on    general    de- 
murrer. 

2.  Amount  of  bond — Discretion  of  court. 

3.  Applicant  not  qualifying — Not  a  trus- 

tee. 

4.  Bona — May  be  to  "people"  of  state, 

or  to  state. 

5.  Same — Not  executed  unless  signed. 

6.  Bondsman  of  a  former  administrator — ► 

Liable  to  successor  for  former's  neg- 
ligence. 

7.  Circumstances  of  principal  or  of  estate 

— Can  not  excuse  from  liability. 

8.  Concealment  or  embezzlement  by  exec- 

utor-— Does  not  relieve  sureties. 

9.  Corporation  as  surety. 

10.  Decrees  of  distribution,  and  of  settling 

account — Binding  on  sureties. 

11.  Demand — Not  necessary,  unless  in  con- 

tract. 


12.  Disobedience — Of  order  to  make  pay- 

ment, is  breach  of  bond. 

13.  Executor  —  Of    one    surety,    may    sue 

the  other  for  contribution. 

14.  Same  —  Liable    for   proceeds    of    sale 

though  no  new  bond  given. 

15.  Failure  ot  appointee  to   give   bond — 

Renders  order  of  appointment  void. 

16.  Heirs — May   sue   for  balance   due   on 

settled  accounts. 

17.  No  action  on  bond — Until  liability  de- 

termined by  probate  court. 

18.  No   joint   liability   nor   contribution — 

Between  sureties  on  separate  bonds. 

19.  Principal  answers  to  heir  for  breach 

of  duty. 

20.  Review    of    order     requiring     further 

bond. 

21.  Section    applies    to    debt    of   adminis- 

trator— But  not  section  1447,  post. 

22.  Statute  of  limitations  —  Is  not  avail- 

able. 

23.  Title   passes — Whether  executor  gives 

bond  on  sale  or  not. 

II.  Public  Administrator. 

24.  Excepted  from  operation  of  above  sec- 

tion. 

25.  Need  not  give  bond  in  each  case. 


Ck.  III.  Art.  VI.J 


BOND   OF   ADMINISTRATOR,  ETC. — IN    GENERAL. 
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26.  Same — Nor  in  double  amount  of  per- 

sonal property. 

27.  Personally  liable  on  his  contracts,  un- 

less thereby   exempted. 

HL  Sureties  on  Bond  and  Their  Liabili- 
ties. 

28.  Sureties  all  held  liable  in  same  action. 

29.  Sureties — Conclusively  bound  —  Decree 

of  distribution. 

30-32.  Same— Liability  of  —  For  default  of 
administrator. 

33.  Same — Same — Claim  against  estate  of 
surety. 

31  Same  —  Same  —  Continues  until  pay- 
ment to  distributee. 

3d.  Same — Same — For  failure  of  adminis- 
trator to  pay  debt  due  deceased. 

36.  Same — Same— Limited,  can  not  be  ex- 

tended. 

37.  Same — Same — Misconduct  of  adminis- 

trator. 
33.  Same — Not  bound  unless  bond  signed 
by  principal. 

39.  Same  —  Not    guarantors   of   previous 

debt  of  administrator. 

40.  Same — Responsible  regardless  of  time 

of  execution  of  bond. 

41.  Same — Reimbursements  not  payable  to 

until  payments  made. 

42.  Same  —  Released   where   remedies   de- 

layed without  their  assent. 

I.   IN  GENERAL. 

L  Allegation  that  bond  executed  after 
spsslatmeat— Good  oa  general  demurrer. — 

Id  action  on  bond  of  administrator  com- 
plaint did  not  allege  that  bond  was  ap- 
prored  by  Judge,  or  was  ever  filed,  or 
recorded,  or  that  any  certificate  of  justifica- 
tion was  attached  thereto.  An  allegation, 
however,  that  the  executor  was  appointed, 
that  letters  testamentary  were  directed  to 
be  issued  to  him  upon  his  "executing  a  bond 
According  to  law,"  etc.,  and  that  executor 
and  appellants  "duly  made  and  executed 
bond  required  by  said  order,"  is  sufficient 
allegation  as  against  general  demurrer. — 
Brans  y.  Gerken,  105  Cal.  311.  312,  38  Pac. 
TH. 

2.  Aaioaat  of  bond— Dtaeretioa  of  court. 
—Under  above  section  the  court  has  a  dis- 
cretion in  the  matter  of  fixing  bonds  which 
the  statute  does  not  control  further  than 
to  Impose  a  duty  to  fix  the  bond  at  no  less 
than  a  certain  amount.  The  bond  is  given 
conditioned  upon  the  faithful  performance 
of  duty  and  the  court  must  determine  to 
what  extent  the  security  is  necessary  to 
Kite  assurance  of  such  performance  of  duty. 
-Estate  of  McPhee.  10  Cal.  App.  162,  167, 
111  Pat  530. 

3.  Applicant  aot  aaallfylng — Not  a  trus- 
*e---One  nominated  as  one  of  executors  of 
will  of  deceased  who  applies  for  letters 
testamentary  but  fails  to  qualify  as  execu- 
tor is  not   trustee    for    estate.— -Bowden   v. 


Pierce,  73  Cal.  459,  463,  14  Pac.  302,  15  Pac. 
64. 

4.  Boad—- Hay  be  to  "people"  of  state,  or 
to  state. — Whether  bond  is  made  payable  to 
"the  people  of  the  state  of  California"  or 
to  "the  state  of  California,"  all  that  is 
requisite  to  constitute  good  bond  on  this 
point  is  that  it  should  haVe  certain  obligee 
so  .there  be  no  mistake  as  to  one  to  whom 
service  or  duty  is  owing.  Either  of  phrases 
above  is  descriptive  of  same  sovereignty  and 
may  be  indifferently  used,  as  they  are  in 
various  statutes.— Tevis  v.  Randall,  6  Cal. 
632.  635;  People-  v.  Love,  19  Cal.  676,  681. 
See  Idaho.  People  v.  Myers,  1  Idaho  355,  357. 
Mick.  Bay  Co.  v.  Brock,  44  Mich.  45,  51,  6 
N.  W.  101.  S.  D.  Custer  Co.  v.  Albion,  7 
S.  D.   482,  486,  64  N.  W.  533. 

See,  also,  note  82  Am.  Dec.  762;  67  Am.  St 
Rep.  200. 

5.  Same— Not    executed    unless   signed. — 

Plain  meaning  of  above  section  is  that  prin- 
cipal and  sureties  must  sign  bond  before 
letters  can  be  issued,  for  obviously  thtre 
can  be  no  execution  without  signing. — We, 
v.  Mead.  101  Cal.  125,  128,  40  Am.  St.  Rep.  46, 
51,  35  Pac.  567. 

6.  Bondsman  of  a  former  administrator 
—Liable  to  successor  for  former's  negli- 
gence.— Successor  of  Connolly  as  adminis- 
trator of  estate  was  under  no  obligation  to 
look  beyond  him  and  his  bondsmen  for  as- 
sets of  estate.  His  doing  so  was  voluntary 
act  without  any  privity  with  or  authority 
from  Connolly,  but  if,  in  seeking  to  recover 
moneys  from  party  to  whom  money  had 
been  confided — which  was  mere  debt  which 
latter  owed  to  Connolly — he  was  guilty  of 
negligence,  it  does  not  lie  with  former  ad- 
ministrator or  his  bondsmen  to  find  fault. — 
Estate  of  Connolly,  73  Cal.  423,  424,  15  Pac. 
66.  See  Deobold  v.  Oppermann.  Ill  N.  Y. 
531,  7  Am.  St.  Rep.  769,  19  N.  E.  94;.  Foster 
v.  Wise,  46  Ohio  St.  20,  15  Am.  St.  Rep.  547. 
16  N.  E.  687. 

7.  Circumstances  of  principal  or  of  es- 
tate—Can not  excuse  from  liability.— Pov- 
erty or  riches  of  their  principal,  condition 
of  estate,  where  and  how  Invested,  w*re 
proper  subjects  of  inquiry  for  sureties  in 
determining  whether  "or  not  to  become  re- 
sponsible, but  can  not  be  urged  as  reasons 
to  excuse  them  from  liability  which  they 
assumed.  Nor  can  representations  of  their 
principal  as  to  his  financial  position,  or  his 
failure  so  to  do,  avail  sureties. — Treweek 
v.  Howard,  106  Cal.  434,  446,  39  Pac.  20. 

8.  Concealment  or  embeaslement  by  ex- 
ecutor— Does  aot  relieve  sureties. — Charge 
that  executor  had  money  In  his  hands,  had 
embezzled  it  in  lifetime  of  testator,  and 
concealed  this  fact  from  sureties,  led  them 
to  believe,  and  they  did  believe  until  May, 
1885,  that  he  was  solvent;  that  they  knew 
nothing  of  facts  as  to  such  indebtedness  or 
embezzlement  until  last-named  date,  and 
that  plaintiff  and  his  assignors  had  been 
cognizant  of  fact  since  said  date,  do  not 
constitute  such  fraud  as  entitles  sureties  to 
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attach   decree   of   distribution. — Treweek  v. 
Howard,  105  Cal.  434,  445,  89  Pac.  20. 

9*  Corporation  an  surety. — Under  section 
1066,  ante,  a  corporation  is  authorised  to 
become  surety  upon  undertaking's  and 
bonds;  said  section  was  a  codification  of  act 
of  April  6,  1891  (Stats.  1891,  p.  490),  which 
has  been  held  not  to  be  special  legislation 
and  grants  no  special  privilege  or  immu- 
nity to  a  corporation  in  providing;  that  such 
corporation  may  be  appointed  executor 
without  the  giving  of  a  bond  as  required 
from  individuals.  The  corporation  is  re- 
quired to  amply  secure  those  interested  in 
the  estate  from  loss.  Natural  persons  are 
required  to  do  neither  more  or  less  and 
while  the  manner  of  furnishing  the  security 
is  different  one  is  the  equivalent  of  the 
other  and  the  burden  is  alike  upon  each. — 
Estate  of  Kilborn,  5  Cal.  App.  161,  165,  89 
Pac.  985. 

10.  Decrees  of  distribution,  and  of  set- 
tling; account  —  Binding;  on  sureties. — Al- 
though sureties  are  not  parties  to  proceed- 
ing, yet  in  absence  of  fraud,  decree  of 
distribution  entered,  and  order  of  court  in 
passing  upon  and  approving  account  of  ex- 
ecutor, are  binding  upon  executor  and  sure- 
ties.— Treweek  v.  Howard,  105  Cal.  434,  446, 
39  Pac.  20. 


11.  Demand  — Not  necessary,  unless  In 
contract. — No  demand  or  notice  is  neces- 
sary to  fix  liability  of  surety,  except  in  such 
cases  where  demand  and  notice  are  ex- 
pressly required  by  language  of  contract. 
Where  complaint  fails  to  properly  aver  de- 
mand and  notice,  it  is  Immaterial. — Chaf- 
oin  v.  Rich,  77  Cal.  476,  478,  19  Pac.  882;  Co- 
burn  v.  Brooks,  78  Cal.  443,  448,  21  Pac.  2; 
Pieper  v.  Peers,  98  Cal.  42,  43,  32  Pac.  700; 
Treweek  v.  Howard,  105  Cal.  434,  441.  39 
Pac.  20;  Pierce  v.  Merrill,  128  Cal.  464,  469, 
79  Am.  St.  Rep.  66,  61  Pac.  64;  Carpenter  v. 
Furrey,  128  Cal.  666,  668,  61  Pac.  369;  Bolles 
v.  Bird,  12  Colo.  App.  78,  64  Pac.  403. 

12.  Disobedience  Of  order  to  make  pay- 
ment* la  bgeach  of  bond. — Where  it  has 
been  determined  that  estate  of  appellant's 
principal  was  indebted  to  estate  of  which 
he  was  .administrator,  for  moneys  received 
fry  Mm  and  unexpended,  and  payment 
thereof  was  directed,  it  became  duty  of 
administratrix  of  estate  of  administrator 
to    make    payment,    and    her    failure    to    do 

.so  constituted  breach  of  bond  sued  on,  for 
which  sureties  are  liable. — Chaquette  v.  Or- 
tet,  60  Cal.  594,  601;  Evans  v.  Qerken,  105 
Cal.  311,  313,  38  Pac.  725;  Treweek  v.  How- 
ard, 105  Cal.  434,  445,  39  Pac.  20;  Relther  v. 
Murdock,  136  Cal.  197,  198,  67  Pac.  784; 
Cook  v.  Ceas,  143  Cal.  221,  225,  234,  77  Pac. 
65. 

IS.  Executor— Of  one  surety*  may  sue 
the  other  for  contribution. — Where  one  of 
two  sureties  died,  and  executor  united  in 
payment  of  claim  on  bond  without  requiring 
Its  presentment  In  advance,  and  then 
brought  action  thereon  for  contribution 
against  other  surety,  demurrer  to  complaint 


upon  ground  that  claim  had  not  been  pre- 
sented to  the  executor  for  allowance  should 
not  be  sustained. — Dussol  v.  Bruguiere,  50 
Cal.  456,  469. 

See  note  10  Am.  St.  Rep.  646. 

14.  Same— Liable  for  proceeds  of  sale 
thoajrn  no  new  bond  gives. — It  1«  no  defense 
to  action  on  bond  for  executor  to  say  that 
money  appropriated  by  him,  which  he  failed 
to  pay  over  to  distributees,  was  not  part  of 
personal  property  or  income  of  estate,  but 
was  derived  from  sale  of  realty  belonging*, 
to  estate,  which  he  had  been  permitted,  by 
neglect  of  superior  court  and  plaintiffs,  to 
sell  without  giving  additional  bond  required 
by  law,  and  without  consent  of  distributees 
that  said  realty  be  sold  without  such  addi- 
tional bond  being  required. — Evans  v.  Ger- 
ken,  105  Cal.  311,  818,  88  Pac.  725. 


15.  Failure  of  appointee  to  fflve  bond- 
Renders  order  of  appointment  void  and  de- 
cree appointing-  another  is  a  conclusive  Ju- 
dicial determination  of  the  matter  subject 
only  to  direct  attack  upon  appeal  and  not  to 
collateral  attack. — Abrook  v.  Ellis,  6  Cal. 
App.  451,  454,  92  Pac.  396. 

la.  Heirs  May  sve  for  balance  dne  on 
settled  accounts. — It  is  for  probate  court  to 
settle  accounts  of  administrator,  and  after 
status  of  accounts  has  been  fixed,  If  the 
administrator  shall  fail  to  pay  what,  if  any- 
thing, may  be  adjudged  against  him,  the 
heirs  will  have  their  action  upon  the  bond. 
— Weihe  v.  Statham,  67  Cal.  84,  86,  7  Pac. 
143. 

17.  No  action  on  bond — Until  liability  de- 
termined by  probate  court. — Liability  of  an 
administrator  arising  from  his  dealings  with 
property  of  estate  can,  during-  pendency  of 
administration  and  lifetime  of  administra- 
tor, be  determined  only  by  judgment  or  or- 
der of  such  court,  and  until  such  determi- 
nation has  been  made  no  action  can  be 
maintained  upon  administrator's  bond. — 
Nlckals  v.  Stanley,  146  Cal.  724,  726,  81  Pac. 
117. 

18.  No  Joint  liability  nor  contribution — 
Between  sureties  on  separate  bonds. — Rule 
of  contribution  between  sureties  on  original 
bond  of  executor  and  those  on  an  additional 
bond  (Pol.  Code,  $  969)  was  not  intended  to 
apply  to  sureties  on  bonds  of  two  or  more 
sureties.  Sureties  upon  each  bond  promise 
to  stand  good  for  acts  and  defalcations  of 
each  executor  respectively,  and  there  would, 
in  no  view  which  may  be  taken,  be  Joint  lia- 
bility between  sureties  on  their  separate 
bonds,  and  if  no  joint  liability,  then  there 
could  be  no  right  of  contribution  by  one  set 
of  sureties  against  the  other. — Hewlett  v. 
Beede,  2  Cal.  App.  661,  83  Pac.  1086. 

19.  Principal  answers  to  belr  for  breach 
of  duty* — So  far  as  principal  in  bond  of 
executor  or  administrator  is  concerned,  ob- 
ligation of  sureties  Is  to  answer  to  heir  for 
his  breach  of  duty,  and  not  for  breach  of 
duty  of  any  other  person  who  may  have 
been  invested  with  same  character  of  trusts 
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with  respect    to    same    estate. — Hewlett    v. 
Beede.  2  Cal.  App.  661,  88  Pac.  1086. 

26i  Review  of  order  requiring:  further 
suuL — "The  provisions  of  sections  1397- 
1404,  post,  of  this  code  governing  the  sub- 
ject of  bonds  of  executors  and  administra- 
tors, do  not  depend  upon  any  other  proceed- 
ing*, bat  devolve  the  duty  upon  the  court, 
and  its  discretion  can  not  be  disturbed  by 
appeal,  for  no  appeal  is  given  from  its  or- 
der and  can  only  be  reviewed  by  certiorari." 
—Estate  of  McPhee,  10  Cal.  App.  162,  167, 
111  Pac.  880,  following  the  doctrine  in  Bar- 
rett t.  Superior  Court,  111  Cal.  154,  47  Pac. 
S92;  Dahlgren  v.  Superior  Court,  8  Cal.  App. 
122,  17  Pac  681. 

As  te  farther  bond,  see,  post,  S5  1389, 
1319[a]  and  note. 

As  te  review  on  appeal  of  order  requiring: 
sitllnenal  bond,  see,  post,  5  1389,  note  pars, 
t  S.  €. 

21.  Section  applies  to  debt  of  adminis- 
trator—But  not  section  1447,  post. — Rule  of 
lav  expressed  In  above  section  applies  to 
debt  of  administrator  equally  with  that  of 
any  other  person,  and  special  restrictions 
upon  executors,  as  declared  in  section  1447, 
post,  are  not  made  applicable  to  adminis- 
trators.— Sanches  v.  Forster,  183  Cal.  614, 
CIS,  66  Pac.  1077. 

22.  Statute  of  limitation*— Is  not   avail- 

■We.— Obligation  of  executor  or  adminis- 
trator la  continuous  and  does  not  become 
barred  by  statute  of  limitations. — Estate  of 
Sanderson.  74  Cal.  199,  215,  15  Pac.  753. 

22.  Title  pannes  Whether  executor  gives 
bond  on  sale  or  not. — Title  to  property 
pastes  from  an  estate,  although  there  is 
failure  on  part  of  executor  to  give  bond  as 
required  by  law  upon  sale  of  real  estate. — 
Brans  v.  Gerken,  105  Cal.  311,  818,  38  Pac. 
Til. 

U.     PUBLIC    ADMINISTRATOR. 

24.  Excepted  from  operation  of  above 
section* — Above  section  is  general  section, 
applicable'  in  its  terms  to  every  person  to 
whom  letters  testamentary  or  of  adminis- 
tration are  directed  to  Issue;  but  it  is  rule 
of  construction  that  provisions  of  general 
section  give  way  before  those  of  particular 
or  specific  statute  bearing  upon  the  same 
subject-matter.  By  section  1727,  post,  pub- 
lic administrator  is  clearly  excepted  from 
operation  of  above  section,  and  it  is  ex- 
pressly declared  that  official  bond  and  oath 
of  public  administrator  are  in  lieu  of  ad- 
ministrator's bond  and  oath. — Healy  v.  Su- 
perior Court,  127  Cal.  659,  662,  60  Pac.  428. 

Sn,    Heed  not   give   bond  in   each   case. — 

Above  section  is  general  section,  applicable 
in  its  terms  to  every  person  to  whom  letters 
testamentary  or  of  administration  are  di- 
rected to  Issue;  but  it  is  rule  of  construc- 
tion too  well  settled  to  require  citation  of 
authority  that  provisions  of  general  section 
it  We  way  before  those  of  particular  or  spe- 


cific statute  bearing  upon  the  same  subject- 
matter.  By  section  1727,  post,  the  public 
administrator  is  clearly  excepted  from  por- 
tion of  above  section,  and  it  is  expressly 
declared  that  official  bond  and  oath  of  pub- 
lic administrator  are  in  lieu  of  administra- 
tor's bond  and  oath. — Healy  v.  Superior 
Court,  127  Cal.  669,  662,  60  Pac.  428. 


Same— Nor  In  double  amount  of  per- 
sonal property. — Under  provisions  of  code  It 
fs  not  necessary  for  judge  to  have  exacted 
any  bond  from  public  administrator  in  ad- 
dition to  one  which  he  has  given  in  his 
official  capacity.  That  the  court  has  right 
so  to  do  and  that  it  would  be  its  duty  to  do 
so  in  proper  cases  is  clear.  But  it  is  in  no 
wise  Incumbent  upon  it  to  require  in  first 
instance,  or  at  all,  a  bond  in  twice  the 
amount  of  the  value  of  personal  property  of 
estate. — Healy  v.  Superior  Court,  127  Cal. 
659,  662,  60  Pac.  428. 

27.  Personally  liable  on  his  contracts,  an- 
iens thereby  exempted.  — Neither  state, 
county,  town,  nor  city  is  liable  on  contracts 
made  by  public  administrator;  and  although 
he  is  public  officer  he  is  personally  liable 
upon  contracts  made  in  relation  to  estates 
upon  which  he  administers,  unless  idea  of 
such  personal  liability  be  excluded  by  con- 
tract.— Dwinelle  v.  Henriquez,  1  Cal.  888, 
892. 

III.    SURETIES  ON  BOND  AND  THEIR 

LIABILITY. 

28.  Sureties  all  held  liable  In  same  ac- 
tion.— Defendants  are  severally  liable  as 
sureties  on  bond  conditioned  for  perform- 
ance of  trust  undertaken  by  their  principal 
which  included  duty  to  account.  Principal 
is  dead,  there  is  no  administration  of  his 
estate,  and  account  is  unstated.  It  is  pro- 
vided by  statute  that  parties  severally  liable 
upon  an  instrument,  including  sureties,  may 
be  all  or  any  of  them  included  in  same  ac- 

*  tion,  at  option  of  plaintiff. — Slater  v.  Mc- 
Avoy,  123  Cal.  437,  440,  56  Pac.  49;  Zurfluh 
v.  Smith,  186  Cal.  644,  648,  67  Pac.  1089. 

29.  Sureties— Conclusively  bound—Decree 
of  distribution. — Decree  of  distribution  fixes 
liability  of  executor  and  is  conclusive  alike 
upon  sureties  upon  bond  of  executor  and 
administrator.  Fact  that  executor  failed  to 
give  such  bond  could  in  no  way  affect  rights 
of  distributee,  except  as  incidentally  to  their 
right  to  contribution  in  proper  case.  Pri- 
marily they  were  liable  upon  their  under- 
taking to  full  extent  of  penalty,  whether 
such  additional  bond  had  been  given  or  not. 
— Evans  v.  Qerken,  105  Cal.  311,  313,  38  Pac. 
725. 


SO.  Same— Liability  of — For  default  of 
administrator. — Liability  of  sureties  for 
debt  of  an  administrator  by  reason  of  fail- 
ing to  collect  debt  due  to  estate  depends 
upon  fact  as  to  whether  or  not  debt  was 
neglected  through  his  fault;  or  it  may  be 
said  sureties  are  liable  if  during  his  ad- 
ministration of  estate  he  has  the  financial 
ability  to  pay  debt  and  fails  to  do  so. — San- 
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chez  y.   Forster,   133   Cal.   614,   615,   65   Pac. 
1077. 

As  to  liability  of  sureties  generally,  see, 
post,   S  1390,  note  pars.  3-5. 

As  to  liability  of  sureties  in  proceedings 
again* t    executors    and    administrators,    see 

note  51  Am.  Dec.  519. 

As  to  release  of  sureties  on  bond,  see, 
post,  §  1403  and  note. 

As  to  right  to  defend  or  Impeaeh  the  offi- 
cer on  the  ground  of  fraud,  see  note  3  Am. 
St.  Rep.  740. 

As  to  the  bond  and  what  constitutes 
breach,  see  note  51  Am.  Dec.  525. 

As  to  the  grounds  for  the  removal  of  an 
executor  or  administrator,  see  note  138  Am. 
St.  Rep.   525. 

As  to  the  liability  of  one  for  the  acts  and 
defaults  of  the  other  executor  or  adminis- 
trator, see  note  42  Am.  Dec.  288. 

As  to  the  liability  of  the  executor  or  ad- 
ministrator for  negligence,  see  note  14  Am. 
Dec.  66. 

31.  Where  the  bond  executed  by  a  surety 
of  an  administrator  does  not  In  terms  limit 
his  liability  to  the  acts  of  the  administrator 
after  the  execution  of  the  instrument,  but 
is  general  in  terms,  conditioned  upon  the 
faithful  performance  by  the  administrator 
of  the  duties  of  his  trust,  it  Is  settled  be- 
yond controversy  that,  under  such  circum- 
stances, the  surety  upon  the  bond  of  such 
administrator  becomes  liable  for  the 
breaches  of  trust  of  the  administrator  com- 
mitted prior  to  his  becoming  such  surety,  as 
well  as  for  those  committed  subsequent 
thereto. — Elizalde  v.  Murphy,  163  Cal.  681, 
126  Pac.  978,  981. 

32.  Where  the  administrator's  bond  itself 
recites  the  order  of  court  and  gives  Its  date, 
this  is  conclusive  upon  the  surety. — Elizalde 
v.  Murphy,  163  Cal.  681,  126  Pac.  978,  981. 

33.  Same— Same — Claim  against  estate  of  ' 
surety. — A  claim  against  the  estate  of  a  de- 
ceased surety  on  an  administrator's  bond  is 
not  required  to  state  the  facts  with  all  the 
preciseness  of  a  complaint,  and  the  exact 
amount  of  such  claim  need  not  be  stated 
where  an  accounting  is  pending. — Elizalde 
v.  Murphy,  163  Cal.  681,  126  Pac.  978. 

34.  Same  —  Same  —  Continues  until  pay- 
ment to  distributees. — Where  third  account 
of  executors  was  allowed  as  prayed  for, 
but  there  was  nothing  to  show  that  they 
were  ever  discharged  from  their  trust  as 
executors,  or  that  they  ever  asked  to  be 
discharged,  while  there  is  evidence  showing 
that  they  acted  as  executors  after  their  ac- 
count was  settled  and  after  decree  of  par- 
tial distribution  was  entered,  executors  and 
their  sureties  remained  liable  until  money 
was  paid  over  to  distributees  as  directed. — 
McCloud  v.  Hewlett,  135  Cal.  361,  369,  67 
Pac.  833. 

35.  Same— Same— For  failure  of  adminis- 
trator to  pay  debt  due  deceased. — Sureties 
of  administrator  are  liable  if  during  his  ad- 


ministration of  estate  he  had  financial  abil 
lty  to  pay  debt  owed  by  him  to  deceased  in 
his  lifetime  and  failed  to  do  so. — Sanchez  v. 
Forster,  133  Cal.  614,  615,  65  Pac.  1077;  Es- 
tate of  Thomas,  140  Cal.  397,  398,  73  Pac. 
1059. 


36.  Same— Same — Limited,  can  not  be  ex- 
tended.— Sureties  are  entitled  to  stand  upon 
precise  terms  of  their  contracts,  and  where 
bond  Is  limited  to  duties  cast  upon  princi- 
pal, liability  of  sureties  can  not  be  extended. 
— Treweek  v.  Howard,  105  Cal.  434,  444,  39 
Pac.  20;  Nickals  v.  Stanley,  146  Cal.  724.  726, 
81  Pac.  117;  Hewlett  v.  Beede,  2  Cal.  App. 
561,  83  Pac.  1086. 

87.  Same— Some— Misconduct  of  admin- 
istrator.— Where  the  heirs  to  an  estate  had 
nothing  to  do  with  the  procurement  of  sure- 
ties on  the  administrator's  bond,  they  will 
not  be  charged  with  bad  faith  in  failing  to 
inform  an  additional  surety  of  their  suspi- 
cions of  misconduct  of  the  administrator, 
where  their  petition  for  his  removal  set 
forth  his  derelictions  of  duty  as  a  matter 
of  record,  and  the  additional  surety  will  be 
liable  on  the  bond. — Elizalde  v.  Murphy,  163 
Cal.  681,  126  Pac.  978. 

As  to  allowance  of  false  claims  as  ground 
for  removal.  Bee,  post,  5  1436,  note  par.  8. 

88.  Same— Not  bound  unless  bond  signed 
by  principal. — Bond  of  executor  in  suit  was 
not  in  form  bond  and  several  obligation  of 
all  parties,  as  it  should  be,  but  was  joint 
obligation  of  principal  and  sureties  and 
several  obligation  only  of  latter.  Principal 
never  signed  bond,  and  sureties  are  there- 
fore not  bound,  in  the  absence  of  evidence 
that  sureties  Intended  to  be  bound  without 
requiring  principal's  signature. — Weir  v. 
Mead,  101  Cal.  125,  128,  40  Am.  St.  Rep.  46, 
51,  36  Pac.  567. 

39.  Same— Not  guarantors  of  previous 
debt  of  administrator. — Sureties  upon  an 
administrator's  bond  are  in  no  sense  guar- 
antors of  debt  by  administrator  to  deceased 
in  his  lifetime. — Sanchez  v.  Forster,  133  Cal. 
614,  615,  65  Pac.  1077. 

40.  Same— Responsible  regardless  of  time 
of  execution  of  bond. — There  is  no  doubt 
that  general  rule  relating  to  sureties  on 
official  bonds  is  that  they  are  not  liable  for 
any  official  delinquency  or  default  of  their 
principal  prior  to  execution  of  bond.  But 
case  of  bond  of  executor  or  administrator 
is  exception  to  that  rule,  because  law  un- 
der which  and  purpose  for  which  represen- 
tative classes  of  bonds  are  given  differs. 
Sureties  on  bond  of  executor  or  adminis- 
trator become  responsible  for  faithful  ex- 
ecution by  administrator  of  duties  of  trust, 
without  regard  to  time  of  execution  of 
bond. — Lacoste  v.  Splivak),  64  Cal.  35,  41,  30 
Pac.  571. 


41.  Same— Reimbursements  not  payable 
to  until  payments  made. — An  unauthorized 
appropriation  of  funds  of  estate  can  not  be 
made  basis  in  whole  or  In  part  of  claim  by 
sureties  against  estate.  Sureties  of  admin- 
istrator who  are  compelled  to  pay  debt  of 
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§1389 


their  principal  have  legal  demand  for  re- 
imbursement which  they  may  enforce 
against  him.  by  personal  action  if  he  be 
alive,  or  against  his  estate  if  he  be  dead. 
But  In  either  case  reimbursements  can  be 
claimed  for  only  what  has  been  expended. — 
Estate  of  Hill,  67  Cal.  238,  243,  7  Pac.  664; 
Stone  v.  Hamraell.  83  Cal.  547,  550,  17  Am. 
St  Rep.  374,  8  L  R.  A.  425,  23  Pac.  703.  See 
Barth  v.  Graf,  101  Wis.  27,  39,  76  N.  W.  1100. 

41    Same— Release*    where   remedies   de1- 
hyt*  without  their  assent. — If,  by  conven- 


tional judgment  and  order  entered  in  action 
by  legatees  to  recover  amount  due  under 
decree  of  distribution,  remedies  of  sureties 
were  delayed  and  made  to  wait  upon  con- 
tingencies to  which  they  have  never  as- 
sented and  about  which  they  had  never 
been  consulted,  the  sureties  are  released 
from  responsibility  on  their  bond. — Fordyce 
v.  Ellis,  29  Cal.  97,  101. 

As   to   release   of   sureties   generally,   sec, 
post,  8  1403  and  note. 


§1388.  ADDITIONAL  BONDS,  WHEN  REQUIRED.  The  superior  court, 
or  a  judge  thereof,  must  require  an  additional  bond  whenever  the  sale  of  any 
real  estate  belonging  to  an  estate  has  been  made  and  before  confirming  the 
sale;  but  no  such  additional  bond  must  be  required  when  it  satisfactorily  ap- 
pears to  the  court  that  the  penalty  of  the  bond  given  before  receiving  letters, 
or  of  any  bond  given  in  place  thereof,  is  equal  to  twice  the  value  of  the  per- 
sonal property  remaining  in  or  that  will  come  into  the  possession  of  the  execu- 
tor or  administrator,  including  the  annual  rents,  issues  and  profits  of  real 
estate,  and  twice  the  probable  amount  to  be  realized  on  the  sale  of  the  real 
estate  ordered  to  be  sold. 

[Surety  company  bond.]  Where,  however,  a  surety  company  is  authorized 
by  law  to  furnish  such  bond,  the  court  in  its  discretion  may  fix  the  amount  of 
the  bond  given  by  such  surety  company  at  not  less  than  the  value  of  the  per- 
sonal property  £nd  the  probable  value  of  the  annual  rents,  issues  and  profits 
of  property  belonging  to  the  estate. 

History:  Enacted  March  11,  1872,  founded  on  §73  Probate  Act  as 
amended  1864  (Stats.  1863-4,  p.  368,  §  6) ;  amendment  approved  April 
16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  80;  May  16,  1921,  Stats, 
and  Amdts.  1921,  p.  113.     In  effect  July  29,  1921. 

Editorial  Note:  Another  amendment  of  above  section  was  approved 
on  the  same  day,  and  is  given  below  as  §  1389 [a]. 

BOND— ADDITIONAL— WHEN 
KEQUIRED. 

1.  Amounting  and  further  security. 

2.  Same — Appeal  from  order  requiring. 

3.  Same — Same — The  issues. 

1  Further  security  authorized — Intended  to 
be  cumulative. 

5,6.  Same — Appeal  from  order  requiring. 

7.  Proof  that  bond  not  given — To  be  made 

by  party  objecting. 

8.  Sale  of  estates  of  decedents — Additional 

bond  required. 

•.  Sureties — Decree    of    distribution  —  Con- 
clusive upon. 


2.     Same— Appeal  from  order  requiring;. — 

No  appeal  lies  from  order  requiring  further 
security. — Estate  of  McPhee,  10  Cal.  App. 
162,   166,   101   Pac.   530. 


L  Aecsmntins;  and  farther  security. — Al- 
though petition  for  accounting  and  peti- 
tion for  order  requiring  further  security 
«ere  heard  and  ruled  upon  on  the  same  day 
*<*»  not  necessarily  imply  that  they  are 
taaeparable  or  that  the  order  for  further 
•**urity  is  necessarily  dependent  upon  the 
°rt«r  settling  the  account. — Estate  of  Mc- 
*h«t,  10  CaL  App.  162,  166,  101  Pac.  530. 


As  to  appeal,  see  pars.  5,  6,  this  note. 

Aa  to  review  of  order  requiring;  farther 
security,  see,  ante,  §  1388,  note  par.   20. 

3.  Same— Same— The  Issues. — The  issue 
upon  a  petition  for  an  order  requiring 
further  security  is  the  sufficiency  of  the 
existing  bond  and  this  would  not  depend 
alone  upon  the  amount  of  the  administra- 
tor's indebtedness  to  the  estate  for  there 
may  be  other  considerations.  —  Estate  of 
McPhee,  10.  Cal.  App.   162,  166,  101  Pac.  530. 

4.  Further  security  authorised— Intended 
to  be  cumulative. — The  provisions  of  this 
code  touching  giving-  of  further  security 
by  executor  or  administrator  admit  of  but 
one  interpretation,  and  that  is  that  further 
security  authorized  by  them  to  be  required 
is  intended  to  be  cumulative.  Very  purpose 
of  requiring  it  is  to  strengthen  and  to  in- 
crease  security   previously   existing,   and   it 

•is   obvious    that    purpose    would    fail    unless 
both   bonds   relate   to   same   subject-matter. 


2901 


e  1380[a]y  1300 


ADDITIONAL    BOND— CONDITIONS    OF    BOND. 


IPt.  Ill,  Tit.  XI. 


— Lacoste  v.  Spllvalo,  64  Cal.  35,  40,  30  Pac. 
571;  Evans  v.  Gerken,  105  Cal.  311,  314,  38 
Pac.  725. 

5.  Same— Appeal  from  order  requiring.— 

Although  an  appeal  from  the  settlement  ot 
an  administrator's  account  has  been  taken 
the  court  has  the  right  and  power  to  fix 
the  bond  upon  the  amount  it  finds  to  be  in 
the  hands  of  the  administrator  for  there 
is  no  other  way  to  protect  the  estate  pend- 
ing the  appeal,  there  being  no  bond  beyond 
that  sufficient  to  cover  costs  of  the  appeal. 
— Estate  of  McPhee,  10  Cal.  App.  162,  167, 
101  Pac.  530. 

Aa  to  appeal,  see  par.  2,  this  note. 

6.  Question  of  requiring  further  security 
Is  not  only  of  liability  of  the  administrator 
but  one  of  security  to  the  estate  and,  there- 
fore, an  appeal  from  an  order  settling  the 
administrator's  account  does  not  prevent  the 
court  requiring;  further  security. — Estate  ot 
McPhee,  10  Cal.  App.  162,   167,  101  Pac.  530. 

7.  Proof  that  bond  not  riven  — To  be 
made  by  party  objecting. — Above  section  pro- 
vides that  additional  bond  must,  under  cer- 
tain circumstances,  be  required  by  the  pro- 
bate judge  when  he  orders  sale  of  real 
estate.  When  order  for  sale  in  this  instance 
was  made  the  prescribed  bond,  though 
apparently   in   insufficient  amount,   was  re- 


quired with  two  or  more  sufficient  securi- 
ties, and  it  must  be  presumed  that  circum- 
stances pointed  out  by  statute  in  that 
behalf  existed  in  case.  A  party  objecting 
to  confirmation  of  sale,  that  bond  required 
by  probate  judge  had  not  in  fact  been  given, 
should  have  been  permitted  to  submit  his 
proof  in  support  of  objection. — Estate  of 
Arguello,   50  Cal.  308,   310. 

8,  Sale  of  estates  of  decedent*  —  Addi- 
tional bond  required. — Under  the  provisions 
of  the  above  section  the  court  must  direct 
the  giving  of  an  additional  bond  whenever 
the  sale  of  any  real  estate  belonging  to 
the  estate  of  a  decedent  "is  ordered"  un- 
less the  bond  already  given  Is  sufficient, 
and  this  provision  remains  applicable  to 
the  new  mode  of  sale  provided  by  the 
amendment  of  1919,  since  the  sale  "is 
ordered"  when  it  is  confirmed  and  the  deed 
is  directed  tq»be  made. — Estate  of  Benven- 
uto,  183  Cal.jfer  191  Pac.  768. 


9,  Sureties— Decree  of  distribution — Con- 
clusive upon. — A  decree  of  distribution  fixes 
liability  of  executor  and  is  conclusive  alike 
upon  sureties,  who  are  liable  upon  their 
undertaking:  to  full  extent  of  undertaking;, 
whether  an  additional  bond  had  been  given 
or  not. — Evans  v.  Oerken,  105  Cal.  311,  313, 
38  Pac  725. 


§  1389 [a].  SAME.  The  superior  court,  or  a  judge  thereof,  must  require 
an  additional  bond  before  a  sale  of  any  real  estate  belonging  to  an  estate  is 
confirmed ;  but  no  such  additional  bond  must  be  required  when  it  satisfactorily 
appears  to  the  court  that  the  penalty  of  the  bond  given  before  receiving  let- 
ters, or  of  any  bond  given  in  place  thereof,  is  equal  to  twice  the  value  of  the 
personal  property  remaining  in,  or  that  will  come  into,  the  possession  of  the 
executor  or  administrator,  including  the  annual  rents,  profits  and  issues  of 
real  estate,  and  twice  the  amount  to  be  received  from  such  sale. 

History:     Amendment  approved  May  16,  1921,  Stats,  and  Amdta. 
1921,  p.  138.     In  effect  July  29,  1921. 

Editorial  Note:    Another  amendment  to  the  section  was  approved  on 
the  same  day,  and  given  in  the  preceding  section. 


§1390.  CONDITIONS  OF  BONDS.  The  bond  must  be  conditioned  that 
the  executor  or  administrator  shall  faithfully  execute  the  duties  of  the  trust 
according  to  law. 

History:     Enacted  March  11,  1872,  founded  on  S  73  Probate  Act  as 
amended  1864,  Stats.  1863-4,  p.  368,  $  6. 


CONDITIONS  OP  BONDS. 

1.  Bond — In  action  on,  proceedings  fixing  lia- 

bility admissible. 

2.  Refusal    to    pay   money   into   court  —  Not 

breach  of  bond. 

3.  Sureties— Liability  of— Attaches  with  that 

of  administrator. 

4.  Same — Same — Fixed  by  decree  fixing  status 

on  accounting. 

5.  Same  —  Equally  bound  by  proceedings  as 

principal. 


1.  Bond— -Im  actios  on,  proceeding-*  fixlaar 
liability  admissible. — In  an  action  upon  offi- 
cial bond  of  public  administrator  to  recover 
amount  of  certain  estate,  which  came  to 
his  hands  in  course  of  official  business,  pro- 
ceedings of  probate  court  upon  hearing:  of 
account  rendered  by  administrator  and  de- 
cree rendered  fixing  amount  of  liability  of 
sureties  was  admissible  in  evidence  against 
sureties. — Irwin  v.  Backus,  26  CaL  214,  222. 
See  Meyer  v.  Barth.  97  Wis.  862,  366,  65  Am. 
St.  Rep.  124,  72  N.  W.  748. 
2002 


Cft.IU.Art.VI.] 


SEPARATE   BONDS — TWO    ADMINISTRATORS. 


§&  1991-1393 


X.  Refaaal  to  pay  money  into  court— 
K«t  breaek  of  boa*. — Judge  of  probate  ia 
not  fiscal  agent  either  to  keep  or  disburse 
moneys  of  an  estate,  and  refusal  of  an  ad- 
ministrator to  pay  money  into  court  is  no 
breach  of  conditions  of  bond,  and  that  por- 
tion of  decree  which  requires  such  payment 
to  coram  non  judlce. — Willson  v.  Hernandez, 
I  CaL  4S7,  44S. 


1  Syrettes— ^lability  of— Attaches  with 
that  of  admlnlatrator^When  liability  of 
administrator  becomes  fixed,  that  of  surety 
tbo  attaches,  and  upon  failure  of  principal 
to  pay  money  action  can  be  maintained 
against  surety.  In  such  case  decree  of  pro- 
bate court  is  conclusive  upon  status  of  ac- 
count as  respects  sureties  as  well  as  ad- 
ministrator.— Chaquette  v.  Ortet,  60  CaL 
594,  699;  Evans  v.  Gerkin,  105  CaL  811,  313, 
ii  Pac.  725;  Treweek  v.  Howard,  105  CaL 
4S4.  445,  39  Pac.  20;  Reither  v.  Murdock,  135 
Cat.  W.  198,  87  Pac  784;  Cook  v.  Ceas,  143 
CaL  221,  225,  234,  77  Pac.  65. 

As  te  liability  of  •arettea  generally,  see, 
ante,  5  1388,  note  Part  III. 


4.  Same— Same— Fixed  by  decree  fixing* 
uttttum  on  accounting. — Liability  of  surety 
depends  upon  liability  of  principal,  and  does 
not  attach  until  that  of  latter  has  been  de- 
termined by  judgment  of  court  of  competent 
jurisdiction.  During:  lifetime  of  adminis- 
trator surety  can  not  be  sued  until  status 
of  account  has  been  fixed  by  decree  of  pro- 
bate court. — Chaquette  v.  Ortet,  60  Cal.  594, 
599. 

&  Same— Equally  bound  by  proceedings 
aa  principal. — For  most  purposes  it  seems 
that  sureties  in  administration  bond  are,  as 
well  as  principal,  estopped  from  controvert- 
ing validity  of  judgment  ascertaining: 
amount  of  debt  to  be  paid  by  administrator. 
They  are  in  many  respects  like  sureties  in 
bail-bond,  and  equally  bound  by  proceed- 
ings against  principal.  The  duty  they  have 
assumed  is  that  their  principal  will  pay  on 
demand  all  debts  ascertained  by  judgment 
of  court  of  law  against  him  in  his  capacity 
as  administrator  if  estate  be  solvent.  His 
failure  to  make  payment  is  breach  of  ad- 
ministration bond. — Irwin  V.  Backus,  26  Cal. 
214,  223.  See  Heard  v.  Lodge,  37  Mass.  (20 
Pick.)   53.  32  Am.  Dec.  197,  199,  202. 

See  note  51  Am.  Dec.  619. 


§1391.  SEPARATE  BONDS,  WHERE  MORE  THAN  ONE  ADMINIS- 
TRATOR. When  two  or  more  persons  are  appointed  executors  or  administra- 
tors, the  superior  court,  or  a  judge  thereof,  must  require  and  take  a  separate 
bond  from  each  of  them. 

History:  Enacted  March  11,  1872,  re-enactment  of  f  74  Probate  Act; 
amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  80. 


MORE  THAN  ONE  ADMINISTRATOR— 
8EP ABATE  BONDS. 

1.  Co-executor — Liability  of — For  acts  of  co- 

exeeator  arises  from  his  neglect. 

2.  Same— Not   to  each  other,   but   to   benefi- 

ciaries. 

1.    Co-execator— Liability  of— For  acta  of 
««-cxecator    arlaea    from    kla    neglect. — By 

our  statute,  when  two  or  more  persons  are 
appointed  executors  or  administrators,  su- 
perior court  must  require  separate  bond 
from  each  of  them.  Each  is  chargeable  in 
M*  account  with  whole  of  estate  which 
nay  come  into  his  hands.  When  executor 
Is  guilty  of  neglect  with  reference  to  as- 


sets in  possession  of  his  co-executor,  he  is 
not  made  liable  upon  theory  that  assets  are 
In  possession  of  both,  which  in  fact  they  are 
not,  but  upon  his  negrlect  in  delivering:  them 
to  his  co-executor  without  good  cause,  or 
in  not  seeing-  to  it  that  they  were  taken 
out  of  possession  of  co-executor,  or  were 
not  by  him  misapplied  or  lost. — Estate  of 
Sanderson,  74  Cal.  199,  213,  16  Pac.  753;  Es- 
tate of  Osborn,  87  Cal.  1,  4,  6,  11  L.  R.  A. 
264,  25  Pac.  157. 

2.  Sane— Not  to  eaek  otker,  but  to  beae- 
ficlnrlea. — Co-executors  are  not  liable  to 
each  other,  but  each  is  liable  to  cestuis  que 
trust  to  full  extent  of  fund  he  receives* — 
Estate  of  Sanderson,  74  Cal.  199,  214,  16  Pac. 
763. 


§1392.    SEVERAL  RECOVERIES  HAY  BE  HAD  ON  SAME  BOND.    The 

bond  shall  not  be  void  upon  the  first  recovery,  but  may  be  sued  and  recovered 
upon  from  time  to  time,  by  any  person  aggrieved,  in  his  own  name,  until  the 
Thole  penalty  is  exhausted. 

History:    Enacted  March  11,  1872,  re-enactment  of  8  75  Probate  Act. 

$1393.  BONDS,  AND  JUSTIFICATION  OF  SURETIES  ON.  MUST  BE 
APPROVED.  In  all  cases  where  bonds  or  undertakings  are  required  to  be 
liven,  raider  this  title,  the  sureties  must  justify  thereon  in  the  same  manner 
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and  in  like  amounts  as  required  by  section  ten  hundred  and  fifty-seven  of  this 

code,  and  the  certificate  thereof  must  be  attached  to  and  filed  with  the  bond 

or  undertaking.     All  such  bonds  and  undertakings  must  be  approved  by  a 

judge  of  the  superior  court  before  being  filed.     Upon  filing,  the  clerk  shall 

thereupon  enter  in  the  register  of  actions  the  date  and  amount  of  such  bond 

or  undertaking  and  the  name  or  names  of  the  surety  or  sureties  thereon.    In 

the  event  of  the  loss  of  such  bond  or  undertaking ;  such  entries  so  made  shall 

be  prima  facie  evidence  of  the  due  execution  of  such  bond  or  undertaking  as 

required  by  law. 

x  History:  Enacted  March  11,  1872,  founded  on  8  76  Probate  Act  as 
amended  1855  (Stats.  1855,  p.  300,  §3),  1861  (Stats.  1861,  p.  633),  1862 
(Stats.  1862,  p.  424),  and  1864  (Stats.  1863-4,  p.  371,  $7);  amendment 
approved  April  16,  1880,  Code  Amdts.  1880  (G.  C.  P.  pt.),  p.  81; 
May  16,  1921,  Stats,  and  Amdts.  1921,  p.  112.    In  effect  July  29,  1921. 

A»  to  approval  of  bonds  by  Judge  at  cham-  A*  to  release  of  sureties,  see,  post,  S§  1403, 

bers,  see,  ante,  9  166  and  note.  1404  and  note. 

As  to  examination  of  sureties,  see,  post, 
§1394.^ 

§  1394.  CITATION  AND  REQUIREMENTS  OF  JUDGE  ON  DEFICIENT 
BOND.  ADDITIONAL  SECURITY.  Before  the  judge  approves  any  bond 
required  under  this  title,  and  after  its  approval,  he  may,  of  his  own  motion,  or 
upon  the  motion  of  any  person  interested  in  the  estate,  supported  by  affidavit 
that  the  sureties,  or  some  one  or  more  of  them,  are  not  worth  as  much  as  they 
have  justified  to,  order  a  citation  to  issue  requiring  such  sureties  to  appear 
before  him  at  a  designated  time  and  place,  to  be  examined  touching  their 
property  and  its  value ;  and  the  judge  must,  at  the  same  time,  cause  a  notice  to 
be  issued  to  the  executor  or  administrator  requiring  his  appearance  on  the 
return  of  the  citation ;  and  on  its  return  he  may  examine  the  sureties  and  such 
witnesses  as  may  be  produced,  touching  the  property  of  the  sureties  and  its 
value;  and  if,  upon  such  examination,  he  is  satisfied  that  the  bond  is  insuffi- 
cient, he  must  require  sufficient  additional  security. 

History:  Enacted  March  11,  1872,  founded  on  §76  Probate  Act  as 
amended  1856  (Stats.  1855,  p.  300,  §  3),  1861  (Stats.  1861,  p.  633),  1862 
(Stats.  1862,  p.  424),  and  1864  (Stats.  1863-4,  p.  371,  5  7);  amendment 
approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  359;  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  81. 

§  1395.    RIGHT  CEASES,  WHEN  SUFFICIENT  SECURITY  NOT  GIVEN. 

If  sufficient  security  is  not  given  within  the  time  fixed  by  the  judge's  order, 

the  right  of  such  executor  or  administrator  to  the  administration  shall  cease, 

and  the  person  next  entitled  to  the  administration  on  the  estate,  who  will 

execute  a  sufficient  bond,  must  be  appointed  to  the  administration. 

History:  Enacted  March  11,  1872,  founded  on  §  76  Probate  Act  as 
amended  1855  (Stats.  1855,  p.  300,  §3),  1861  (Stats.  1861,  p.  633),  1862 
(Stats.  1862,  p.  424),  and  1864,  Stats.  1863-4,  p.  371,  §  7.  f 

SUFFICIENT    SECURITY    NOT,  GIVEN—  1.     Right  to  administer  ceasea  on  failure 

RIGHT   CEASES.  *°  *«ve  necmrlty — Above  section  does  not  re- 

t    -n*   i.x    x        j     •    •  j.  «  -i     ~    *_       quire  any   order  to  be  served  upon  admin- 

1.  Right   to  administer   ceases   on    failure   to       igtrator    feut   declareg  that  meJ>  fa|fu  ™Q 

give  security.  give  securlty  withIn  tlme  flxed  by  judg.e.g 

2.  Same  —  Where     administrator     present     in       order   shall,    of   itself,   without   any    further 

court  when  order  made.  action  on  part  of  court,  give  rig-ht  of  admin- 

3.  Suspension  upon  failure  to  give  security.  istrator  to  administration  to  cease. — Barrett 
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t.  Superior  Court,  111  Cal.  154,  157,  4S  Pac. 
Sit. 


*-  Santa— Where  administrator  preaent  la 
wart  when  order  made,  such  order  la  a  per- 
■onal  direction  to  the  effect  of  the  order, 
and  failure  to  comply  within  time  named  by 
Judge  in  order,  has  effect  to  cause  right  to 
administer  to  cease. — Barrett  v.  Superior 
Court,  111  Cal.  164.  157,  43  Pac.  519. 

1  Suspension  noon  failure  to  sjrfve  se- 
curity*—Upon  failure  of  administratrix  to 
girt  additional  security  required  by  order 


of  court  in  proceeding:  under  section  1394, 
ante,  and  consequent  cessation  of  her  right 
to  administration  of  estate,  court  was  re- 
quired by  above  section  to  appoint  as  admin- 
istrator "the  person  next  entitled  to  the 
administration  of  the  estate,  who  will  exe- 
cute sufficient  bond,"  and  was  authorized  to 
make  order  suspending:  powers  of  adminis- 
tratrix until  such  further  appointment  could 
be  made,  and  in  meantime  to  appoint  spe- 
cial administrator  of  estate. — Barrett  v.  Su- 
perior Court,  111  Cal.  164,  158,  43  Pac.  619. 


§1396.  WHEN  BOND  HAY  BE  DISPENSED  WITH.  When  it  is  ex- 
pressly provided  in  the  will  that  no  bond  shall  be  required  of  the  executor, 
letters  testamentary  may  issue,  and  sales  of  real  estate  be  made  and  confirmed 
without  any  bond,  unless  the  court,  for  good  cause,  require  one  to  be  executed ; 
but  the  executor  may  at  any  time  afterward  (if  it  appear  from  any  cause 
necessary  or  proper)  be  required  to  file  a  bond,  as  in  other  cases. 

History:  Enacted  March  11,  1872,  re-enactment  of  8  77  Probate  Act 
as  amended  1864  (Stats.  1863-4,  p.  369);  amendment  approved  March 
24,  1874,  Code  Amdts.  1873-4,  p.  360. 


§1387.  PETITION  SHOWING  FAILING  SURETIES  AND  ASKING  FOB 
7UBTHEK  BONDS.  Any  person  interested  in  an  estate  may,  by  verified  peti- 
tion, represent  to  the  superior  court,  or  a  judge  thereof,  that  the  sureties  of 
the  executor  or  administrator  thereof  have  become,  or  are  becoming,  insolvent, 
or  that  they  have  removed,  or  are  about  to  remove,  from  the  state,  or  that 
from  any  other  cause  the  bond  is  insufficient,  add  ask  that  further  security  be 
required.  , 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  8  78 
Probate  Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880 
<C.  C.  P.  pt.)f  p.  81. 


PETITION  FOE  FURTHER  BOND. 

1,2.  Further   security   required — Intended    to 
be  cumulative. 

3.  Order  for  further  security — Justified  by 

circumstances. 

4.  Surety  —  Liability   of   on   original  bond 

continuous. 


t.  Farther  security  required— Intended 
to  to  cumulative. — Provisions  of  above  and 
nve  succeeding  sections  admit  of  but  one  in- 
terpretation, and  that  is  "that  the  further 
security*'  authorised  by  them  to  be  required 
is  and  was  Intended  to  be  cumulative.  The 
▼ery  purpose  requiring  it  is  to  strengthen 
to  increase  security  previously  existing,  and 
it  is  obvious  that  purpose  would  fall  unless 
both  bonds  relate  to  the  same  matter. — La- 
eoote  v.  Splivalo.  64  Cal.  35,  40,  30  Pac.  571. 
—Evans  v.  Gerken,  105  Cal.  311,  813,  38  Pac. 
TH. 

S.  Where.  In  bond  that  securities  exe- 
cuted, facts  of  administrator's  appointment, 
of  Issuance  of  letters  -of  administration  to 
him.  and  that  he  had  already  given  one 
bond  for  faithful  execution  of  duties  of  his 
trust,  and   that   he   was  ordered    to   file   an 


"additional  bond,"  were  expressly  recited, 
to  say  that  when  they  executed  an  "addi- 
tional" bond  they  did  not  intend  to  add  to, 
to  Increase,  to  augment  security  previously 
existing,  is  to  do  violence  to  language  par- 
ties themselves  employ,  as  well  as  to  con- 
travene .clear  purpose  of  law  under  which 
order  was  made  requiring  bond  to  be  given. 
— Lacoste  v.  Splivalo,  64  Cal.  35,  40,  30  Pac. 
671. 

3.  Order  for  farther  security— Justified 
by  circumstance*.  —  Where  administrator 
had  long  been  appointed,  had  given  bond 
required  of  him,  had  entered  upon  dis- 
charge of  duties  of  his  trust,  had  received 
large  sums  of  money  belonging  to  estate, 
and  was  required  by  court  in  which  admin- 
istration of  estate  was  pending  to  give 
"further  and  additional"  security,  order  re- 
quiring such  security  was  justified  by 
terms  of  above  section. — Lacoste  v.  Splivalo, 
64  Cal.   35,   39.  30  Pac  671. 

4.  Surety— -Liability  of  on  original  bond 
continuous. — Under  above  section  heirs  at 
law  are  authorized  to  ask  for  further  secu- 
rity, and  under  section  1402,  post,  it  is  duty 
of  court,  whenever  it  comes  to  its  knowledge 
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that  bond  is  Insufficient,  to  require  admin-  by   administrator  voluntarily,   or  after  or- 

istrator     to     require     additional     securities.  der  requiring  him  to  file  it,  does  not  affect 

Court   is   therefore   authorized   to   file  addi-  rights  and  liability  of  surety  upon  original 

tional  bond,  and  whether,  after  representa-  bond. — Ellzalde  v.  Murphy,  146  Cal.  168,  171, 

tion  as  to  his  insolvency,  such  bond  is  given  79  Pac.  866. 

§  1398.  CITATION  TO  EXECUTOR,  ETC.,  TO  SHOW  CAUSE  AGAINST 
SUCH  APPLICATION.  If  the  court,  or  a  judge  thereof,  is  satisfied  that  the 
matter  requires  investigation,  a  citation  must  be  issued  to  the  executor  or 
administrator  requiring  him  to  appear,  at  a  time  and  place  to  be  therein  speci- 
fied, to  show  cause  why  he  should  not  give  further  security.  The  citation  must 
be  served  personally  on  the  executor  or  administrator,  at  least  five  days  before 
the  return  day.  If  he  has  absconded,  or  can  not  be  found,  it  may  be  served 
by  leaving  a  copy  of  it  at  his  place  of  residence,  or  by  such  publication  as  the 
court,  or  a  judge  thereof  may  order. 

History:  Enacted  March  11,  1872,  re-enactment  of  8  79  Probate  Act; 
amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  81. 

§1399.  FURTHER  SECURITY  HAY  BE  ORDERED.  On  the  return  of 
the  citation,  or  at  such  other  time  as  the  judge  may  appoint,  he  must  proceed 
to  hear  the  proofs  and  allegations  of  the  parties.  If  it  satisfactorily  appears 
that  the  security  is,  from  any  cause,  insufficient,  he  may  make  an  order  requir- 
ing the  executor  or  administrator  to  give  further  security,  or  to  file  a  new  bond 
in  the  usual  form,  within  a  reasonable  time,  not  less  than  five  days. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  80  Probate  Act; 
amendment  by  Code  Commission,  Act  March  8f  1901,  Stats,  and  Amdts. 
1900-1,  p.  205,  held  unconstitutional,  see  history,  f  5  ante. 

A»  to  NMpendtaftT  powers  of  executor  when  wasting:  property,  see,  post,  8  1401  and  note. 

§1400.     NEGLECTING  TO  OBEY  ORDER.    If  the  executor  or  adminis- 
trator neglects  to  comply  with  the  order  within  the  time  prescribed,  the  judge 
must,  by  order,  revoke  his  letters,  and  his  authority  must  thereupon  cease. 
History:     Enacted  March  11,  1872,  re-enactment  of  §  81  Probate  Act. 

§  1401.  SUSPENDING  POWERS  OF  EXECUTOR,  ETC.  When  a  petition 
is  presented  praying  that  an  executor  or  administrator  be  required  to  give 
further  security,  or  to  give  bond,  where,  by  the  terms  of  the  will  no  bond  was 
originally  required,  and  it  is  alleged,  on  oath  that  the  executor  or  administrator 
is  wasting  the  property  of  the  estate,  the  judge  may,  by  order,  suspend  his 
t>  powers  until  the  matter  can  be  heard  and  determined. 

History:     Enacted  March  11,  1872,  re-enactment  of  §82  Probate  Act 

1.  Section  does  not  conflict  wltk  section  executor  may  be  suspended  until  matter 
1396,  ante. — Above  section  provides  that  can  be  heard  and  determined.  Above  sec- 
sworn  petition  may  be  presented,  setting  tion  in  no  way  conflicts  with  section  1396, 
forth   waste  by  executor  and  praying  that  ante,    which    gives    probate    court    general 

he  may  be  required  to  give  bonds,  and  that  power   to   require   bond   in   proper   cases. 

when  such  petition   is  filed   powers  of  the  Flanders  v.  Locke,  63   CaL  20. 

§  1402.  FURTHER  SECURITY  ORDERED  WITHOUT  APPLICATION  OF 
PARTY  IN  INTEREST.  When  it  comes  to  his  knowledge  that  the  bond  of  any 
executor  or  administrator  is  from  any  cause  insufficient,  the  judge,  without 
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any  application,  must  cause  him  to  be  cited  to  appear  and  show  cause  why  he 
should  not  give  further  security,  and  must  proceed  thereon  as  upon  the  appli- 
cation of  any  person  interested. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  83  Probate  Act; 
amendment  approved  April  16,  1880,  Code  Amdts.  1880  (G.  G.  P.  pt.), 
p.   81* 


§1403.  RELEASE  OF  SURETIES.  When  a  surety  of  any  executor  or 
administrator  desires  to  be  released  from  responsibility  on  account  of  future 
acts,  he  may  make  application  to  the  superior  court,  or  a  judge  thereof,  for 
relief.  The  court  or  judge  must  cause  a  citation  to  the  executor  or  adminis- 
trator to  be  issued,  and  served  personally,  requiring  him  to  appear  at  a  time 
and  place,  to  be  therein  specified,  and  to  give  other  security.  If  he  has 
absconded,  left,  or  removed  from  the  state,  or  if  he  can  not  be  found,  after  due 
diligence  and  inquiry,  service  may  be  made  as  provided  in  section  one  thousand 
three  hundred  and  ninety -eight. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §  84 
Probate  Act  as  amended  1861  (Stats.  1861,  p.  634,  §26);  amendment 
approved  April  16,  1880,  Code  Amdts.  1880  (G.  C.  P.  pt.),  p.  82. 


RELEASE  OF  SURETIES. 

1.  From  further  responsibility  on  application. 

2.  Of  one  surety — Does  not  release  another. 

3.  Sureties — Failing  to  procure,  responsible. 

1.  Pros*  farther  responsibility  on  npnll- 
eatlen, — Upon  an  application  under  above 
section  court  or  judge  is  required  to  cause 
executor  or  administrator  to  appear  at  time 
and  place  to  be  specified  and  to  give  other 
security;  and.  if  new  securities  be  given  to 
•atisfaction  of  judge,  he  may  thereupon 
make  an  order  that  sureties  who  applied 
for  relief  shall  not  be  liable  on  their  bond 
for  any  subsequent  act,  default  or  miscon- 
duct of  executor  or  administrator. — Lacoste 
▼.  Splivalo,  64  Cal.  35,  40,  30  Pac.  571. 

2.  Of  one  surety— Does   not    release   an- 

—The  proposition    that,    inasmuch   as 


under  above  section  the  court  is  authorized 
to  release  surety  upon  administrator's  bond 
only  upon  his  own  application  therefor,  and 
that  its  order,  releasing  surety  made  upon 
application  of  heirs  at  law  of  deceased,  had 
effect  to  release  another  surety  from  all  lia- 
bility upon  bond,  can  not  be  maintained. — 
Elizalde  v.  Murphy,  146  Cal.  168,  170,  79 
Pac.   866. 

3.  Sureties— Falling;  to  procure,  respon- 
sible.— Where  sureties  can  not  initiate  pro- 
ceedings to  compel  an  executor  to  account 
to  probate  court,  they  may  take  proceedings 
under  above  and  next  succeeding  section 
at  any  time  during  administration  to  pro- 
cure their  release  from  future  responsibility 
and,  failing  to  do  so,  they  are  responsible 
for  all  derelictions  of  their  principal  during 
his  administration  of  estate. — Biggins  v. 
Raisch,  107  Cal.  210,  213,  40  Pac.  333. 


§  1404.    NEW  SURETIES.    If  new  sureties  be  given  to  the  satisfaction  of 

the  judge,  he  may  thereupon  make  an  order  that  the  sureties  who  applied  for 

relief  shall  not  be'  liable  on  their  bond  for  any  subsequent  act,  default,  or  mis- 

eonduet  of  the  executor  or  administrator. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  86  Probate  Act; 
amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  205,  held  unconstitutional,  see  history,  §  5  ante. 

Am  to  iosfettnre  of  letters  upon  neglect  to  s;lve  new  sureties,  see,  post,  8  1405. 


§1405.  NEGLECT  TO  GIVE  NEW  SURETIES  FORFEITS  LETTERS.  If 
the  executor  or  administrator  neglects  or  refuses  to  give  new  sureties,  to  the 
atisfaction  of  the  judge,  on  the  return  of  the  citation,  or  within  such  reason- 
able time  as  the  judge  shall  allow,  unless  the  surety  making  the  application 
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shall  consent  to  a  longer  extension  of  time,  the  court  or  judge  must,  by  order, 

revoke  his  letters. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  86  Probate  Act 
as  amended  1861  (Stats.  1861,  p.  634,  §  27) ;  amendment  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  205, 
held  unconstitutional,  see  history,  §  5  ante. 

As  to  •napensloB  upon  failure  to  Vive  bond,  see,  ante,  S  1395  and  note  par.  $. 

§  1406.  APPLICATION  TO  BE  DETERMINED  ANT  TIME.  The  applica- 
tions authorized  by  the  nine  preceding  sections  of  this  chapter  may  be  heard 
and  determined  at  any  time.  All  orders  made  therein  must  be  entered  upon 
the  minutes  of  the  court. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  87  Probate  Act; 
amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  Q.  P.  pt.), 
p.  82;  repeal  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  206,  held  unconstitutional,  see  history,  $  5  ante. 

§  1407.    LIABILITY  ON  BOND.    The  liability  of  principal  and  sureties  upon 
the  bond  of  any  executor,  administrator,  or  guardian,  is  in  all  cases  to  pay  in 
the  kind  of  money  or  currency  in  which  the  principal  is  legally  liable. 
History:     Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p.  361. 


ARTICLE  VII. 

.  SPECIAL  ADMINISTRATORS  AND  THEIR  POWERS  AND  DUTIES. 

§  1411.     Special     administrator,      when     ap-  $  1415.    Duties  of  special  administrator. 

pointed.  §  1416.     When  letters  testamentary  or  of  ad- 
§  1412.     Special    letters    may    issue    at    any  ministration    are    granted,    special 

time.  administrator's  powers  cease. 

$  1413.     Preference  given  to  persons  entitled  $  1417.     Special   administrator  to   render  ac- 

to  letters.  count.     Pees. 

1 1414.     Special   administrator   to   give   bond  f  1418.     Payment  of  secured  debts  by  special 

and  take  oath.  .  administrators. 

§  1411.  SPECIAL  ADMINISTRATOR,  WHEN  APPOINTED.  When  there 
is  delay  in  granting  letters  testamentary  or  of  administration  from  any  cause, 
or  when  such  letters  are  granted  irregularly,  or  no  sufficient  bond  is  filed  as 
required,  or  when  no  application  is  made  for  such  letters,  or  when  an  executor 
or  administrator  dies,  or  is  suspended,  or  removed,  the  superior  court,  or  a 
judge  thereof,  must  appoint  a  special  administrator  to  collect  and  take  charge 
1of  the  estate  of  decedent  in  whatever  county  or  counties  the  same  may  be 
found,  and  to  exercise  such  other  powers  as  may  be  necessary  for  the  preserva- 
tion of  the  estate ;  or  he  may  direct  the  public  administrator  of  his  county  to 
take  charge  of  the  estate. 

History:  Enacted  March  11,  1872,  founded  on  §§  88,  95,  282  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  652;  amendment  ap- 
proved April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  82. 

SPECIAL  ADMINISTRATOR.  6.  Another    administrator  —    Appointed 

1-  3.  As  to  power  of  appointment.  ,  Q  upon  resignation  of  first. 

r  7.  Same — Can  not  be  appointed  while  one 

4.  Same— Directory  provision.  i8  jn  office. 

5.  Allegation   of  death,   if  person  living,  8.  Compensation   of— As  fixed   under  tho 

can  not  support  letters.  authority  of  above  section. 

2908 


Ch.  Ill,  Art.  VII.] 
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§1411 


9.  Continuance  of  term. 

10.  Delay  in  obtaining  letters  and  appeal 

— Ground  for  appointment. 

11.  Event  mentioned  in  section  —  Equiva- 

lent to  order  revoking  letters. 

12.  Jurisdiction  by  special  administration 

— While   no  general  administration. 

13.  Limited  powers  of — In  general. 

14,15.  Same — Authority  to  maintain  actions. 

16.  Same — Same — Quieting  title. 

17.  Public  administrator — In   possession, 

holds  as  special. 

18.  Same  —  Given    same    powers    as    over 

other  estates  under  his  charge. 

19.  Same — Section  refers  mainly  to  duties 

of,  before  letters. 

20.  Bight  of  appeal  from  order  appointing 

special  administrator. 

21.  Special  administration — Is  for  preser- 

vation of  estate. 

22.  Special  administratrix  —  Appointed  in 

court,  or  chambers. 

23.  Same — Duty  of  court   to   appoint,   in 

case  of  delay  or  appeal. 

24.  Same  —  Same  —  Pending  appeal  from 

order  of  removal. 

25.  Same — Not  affected  by  appointment  of 

general  administrator. 

26.  Same — Not  appointed,  if  executrix  act- 

ing. 

27.  Vacancy — Arising  by  operation  of  law 

— Equivalent  to  order  of  revocation. 

As  to  appointment  of  special  administra- 
tor or  rnMTal   of  administrator   with   will 

annexed,  see,  post,  §  1436,  note  par.  1. 

L  Aa  to  power  of  appointment. — Pending 
&s  appeal  from  an  order  of  removal  of  an 
executor,  and  his  suspension  from  office,  the 
court  has  power  to  appoint  a  special  ad- 
min lit  rat  or  hereunder. — Estate  of  Chad- 
bourne.  14  Cal.  App.  484.  112  Pac.  472. 

2.  The  appointment  of  a  special  admin- 
istrator hereunder  is  not  Intended  to  bring: 
about  a  general  administration  of  the  es- 
tate: but  his  powers  are  limited  by  the  pro- 
visions of  above  section.  Under  the  pressure 
"f  necessity,  however,  they  may  be.  made 
to  embrace  duties  not  strictly  within  the 
duty  of  the  statute. — Estate  of  Chadbourne, 
•»  CaL  App.  484.  112  Pac.  472. 

J.  Where  the  petition  for  general  letters 
of  administration  discloses  that  the  de- 
<"fi»<-d  left  an  instrument,  testamentary  in 
character,  and  executed  with  the  formali- 
ties required  by  law,  but  not  offered  for 
probate,  it  is  the  duty  of  the  court  to  treat 
**ch  showing  as  equivalent  to  a  plea  In 
abatement,  and  should  place  the  estate  in 
the  hands  of  a  special  administrator  for 
preservation,  until  the  question  of  the  valid- 
ity of  the  will  can  be  determined  in  the 
wanner  provided  by  law;  and  the  court 
Mioold  not,  upon  such  an  application,  hear 
fnd  determine  the  question  of  the  validity 
or  invalidity    of    the    instrument    in    ques- 


tion.— Estate    of    Edwards,    154    Cal.    94,    97 
Pac.  28. 

4.  Same— Directory  provUloa. — The  pro- 
vision for  entry  of  the  order  in  the  minutes 
is  not  mandatory.  The  appointment  is  com- 
plete when  the  order  is  signed  and  the 
failure  of  the  clerk  to  enter  it  in  the  min- 
utes is  a  mere  neglect  of  a  ministerial  duty. 
—McNeil  v.  Morgan,  167  Cal.  373,  380,  108 
Pac.  69. 

0.  Allegation  of  death.  If  person  living, 
can  not  support  letters. — Allegation  of  death 
of  person  in  petition  for  letters  can  not 
confer  any  jurisdiction,  if  such  person  were 
still  living.  Assumption  of  fact  of  party's 
death,  however  regular  proceedings  in  other 
respects,  would  not  support  issuance  of 
letters  against  proof  of  such  party  being 
still  alive. — Haynes  v.  Meeks,  20  Cal.  288, 
310;  Estate  of  Hamilton,  84  Cal.  464,  468. 

As  to  appointment  without  proof  of  death 
being  annulled  on  certiorari,  see,  post, 
§  1413,  note  par..  1. 

6.  Another  administrator  —  Appointed 
upon  resignation  of  flrst. — Upon  resignation 
of  administrator,  found,  upon  settlement  of 
his  accounts,  indebted  to  estate,  It  was  first 
duty  of  court  to  appoint  another,  who  alone 
would  be  competent  to  receive  estate  from 
retiring  administrator  and  complete  its  ad- 
ministration.— Willson  v.  Hernandez,  5  Cal. 
437,  443. 

7.  Same— Can  not  be  appointed  while  one 
Is  In  office. — Appointment  of  new  adminis- 
trator can  no  more  be  made  while  former 
administrator  is  in  office  than  an  appoint- 
ment can  be  made  in  flrst  Instance  until 
death  of  intestate. — Haynes  v.  Meeks,  20 
Cal.  288,  311;  Estate  of  Hamilton,  34  Cal. 
464,  468;  Freeman  v.  Spencer,  128  Cal.  394, 
397,  398,  60  Pac.  979. 

8.  Compensation  of— As  fixed  under  the 
authority  of  above  section,  can  not  prop- 
erly be  deducted  from  the  compensation  of 
the  general  administrator  as  fixed  by  sec- 
tion 1618,  post. — Estate  of  Miller,  15  Cal. 
App.  560,  115  Pac.  329. 

9.  Continuance  of  term. — Should  not  con- 
tinue longer  than  is  reasonably  necessary 
to  secure  the  appointment  of  a  person  with 
the  general  powers  conferred  by  statute 
upon  executors  and  administrators. — Estate 
of  Chadbourne,  14  Cal.  App.  484,  112  Pac. 
472. 

'     10.     Delay  In  obtaining  letters  and  appeal 
—Ground  for  appointment. — If  there  is  any 
delay  in  obtaining  letters  of  administration. 
In   first   instance,   or  if  authority   of   execu- 
tor  or   administrator    is   suspended,    by    ap- 
peal from  order  granting  general  letters  to 
either  of  them,   it  is  duty  of  court    to   take 
charge  of  estate  by  special  administration. 
— Estate  of  Heaton,  142  Cal.  116,  117,  75  Pac. 
662;    Guardianship    of    Van    Loan,    142    Cal. 
429,  433.   76    Pac.   39. 

11.  Event  mentioned  In  section — Eqnlv^ 
lent  to  order  revoking  letters.— Even t  men- 
tioned   in    above    section,    when    established 
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or  brought  to  notice  of  probate  court,  is 
equivalent  to  order  of  court  revoking  let- 
ters; but  where  law  does  not  declare  va- 
cancy as  consequence  flowing:  from  particu- 
lar event,  revocation  of  letters  of  first 
administrator,  he  being  still  living,  Is  as 
essential  to  appointment  of  another  person 
to  succeed  him  as  was  death  of  intestate  to 
original  appointment,  and  only  competent 
proof  of  revocation  of  letters  in  such  case 
is  order  of  court  directing  it. — Haynes  v. 
Meeks,   20  Cal.   288,  310. 

12.  Jurisdiction  by  special  administration 
—-While  no  general  administration. — Policy 
and  purpose  of  law  is  to  give  court  complete 
and  continuous  jursidiction  over  an  estate 
by  special  administration,  as  long  as  there 
is  no  person  entitled  to  take  charge  of  it 
under  grant  of  general  letters,  whether  de- 
lay is  occasioned  through  litigation  over 
right  to  such  letters,  or  from  any  other 
cause;  nor  is  jurisdiction  over  such  special 
administration  at  all  affected  by  fact  that 
an  appeal  is  taken  from  order  granting 
general  letters. — Estate  of  Heaton,  142  Cal. 
116,  118,  75  Pac.  662. 

13.  Limited  powers  of— In  general. — Ap- 
pointment of  a  special  administrator  under 
above  section  is  not  intended  to  bring  about 
a  general  administration  of  the  estate.  His 
powers  are  limited  by  the  section  and  while 
they  may  by  the  order  of  the  court  be  made 
to  embrace  duties  not  strictly  within  the 
letter  of  the  statute  under  pressure  of  ne- 
cessity made  to  appear,  the  appointment 
should  not  continue  longer  than  is  reason- 
ably necessary  to  secure  an  appointment  of 
an  administrator  who  would  have  all  the 
powers  given  executors. — Estate  of  Chad- 
bourne,  14  Cal.  App.  481,  112  Pac  472. 

14.  Same— Authority  to  maintain  actions. 

— Section  1415,  post,  appears  under  any 
fair  and  reasonable  construction  to  author- 
ize the  commencement  and  maintenance  by 
the  special  administrator,  when  authorized 
by  the  order  of  court  appointing  him,  of  any 
suit  or  legal  proceeding  that  might  be  com- 
menced or  maintained  by  the  general  ad- 
ministrator or  executor. — Ruiz  v.  Santa 
Barbara  Gas  &  Electric  Co.,  164  Cal.  188,  128 
Pac.  330,  332. 

15.  If  the  special  administrator  is  au- 
thorized to  commence  an  action,  the  general 
administrator  is  entitled  to  be  substituted 
as  plaintiff.  Section  1416,  post,  provides 
that  the  powers  of  the  special  adminis- 
trator cease  upon  the  granting  of  letters 
testamentary  or  of  administration,  and  that 
"the  executor  or  administrator  may  prose- 
cute to  final  judgment  any  suit  commenced 
by  the  special  administrator." — Ruiz  v. 
Santa  Barbara  Gas  &  Electric  Co.,  164  Cal. 
188,  128  Pac.  330,  331. 

16.  Same— Same— Quieting  title. — Special 
administrator  may  be  appointed  with  au- 
thority to  commence  and  maintain  or  de- 
fend action  to  quiet  title. — McNeil  v.  Mor- 
gan, 157  Cal.  373.  380.  108  Pac.  69. 

See,  also,  posf,  3  1452  and  note. 


17.  Public  administrator— In  possession, 
holds  as  special. — Under  statute,  public  ad- 
ministrator is  authorized  at  once  to  take 
possession  of  certain  class  of  estate,  without 
any  prior  appointment  of  probate  court, 
but  still  subject  to  its  direction  and  con- 
trol; and  under  provision  of  above  section 
(Probate  Act,  3  88),  he  may  be  required  to 
take  charge  of  other  estates  in  same  way; 
but  in  both  cases  he  holds  as  special  admin- 
istrator, and  equally  subject  to  direction 
of  court.  Appointment  under  this  section 
of  Probate  Act  is  without  notice,  and  rea- 
sons for  one  are  substantially  same  as 
other. — Beckett  v.  Selover,  7  Cal.  215,  231. 

18.  Same  Given  same  powers  as  over 
other  estates  under  his  charge. — The  phrase 
in  above  section  "take  charge  of  estate"  is 
qualified  by  scope  of  section,  and  means  only 
to  give  public  administrator  same  powers, 
over  particular  estate,  as  he  would  have 
over  class  of  estates  referred  to  in  statutes 
concerning  public  administrators. — Beckett 
t.  Selover,  7  Cal.  215,  231. 

10.  Same— Section  refers  mainly  to  du- 
ties of,  before  letters. — Fact  that  eighty- 
eighth  section  of  Probate  Act  refers  to 
public  administrator,  in  connection  with  spe- 
cial administrator,  and  authorises  court  to 
order  him  to  take  charge  of  such  estate,  is 
strong  confirmatory  evidence  that  provi- 
sions of  chapter  in  reference  to  public  ad- 
ministrators refer  mainly  to  duties  of  pub- 
lic administrator  before  regular  grant  of 
administration  to  him. — Beckett  v.  Selover, 
,7  Cal.  215,  231. 

20.  Right  of  appeal  from  order  appoint- 
ing special  administrator.— Order  appointing 
special  administrator  to  protect  and  pre- 
serve the  estate  is  broad  enough  to  author- 
ize the  special  administrator  to  take  an  ap- 
peal from  a  judgment  entered  against  the 
deceased. — Davey  v.  Mulroy,  7  Cal.  App.  1. 
6,  93  Pac.  297. 

21.  Special  administration  —  la  for  pres- 
ervation of  estate. — Proceedings  in  general 
administration  of  estate,  and  proceedings  in 
separate  administration  thereof,  are  sepa- 
rate and  distinct  proceedings.  Object  of 
special  administration  is  to  preserve  estate 
until  general  letters  testamentary  or  of  ad- 
ministration are  granted,  and  executor  or 
administrator  empowered  to  take  charge  of 
it.— Estate  of  Heaton,  142  Cal.  116.  117.  75 
Pac.  662. 

22.  Special  administratrix— Appointed  in 
court,  or  chambers. — Special  administratrix 
may  be  appointed  by  court,  or  by  judge  at 
chambers.  In  either  case,  appointment  will 
be  valid. — Raine  v.  Lawlor,  1  Cal.  App.  483, 
485,  82  Pac.  688. 

23.  Same— Duty  of  court  to  appoint,  In 
case  of  delay  or  appeal* — If  there  is  any- 
general  delay  in  obtaining  letters  of  ad- 
ministration In  first  instance,  or,  if  author- 
ity of  executor  or  administrator  is  sus- 
pended by  appeal  from  order  granting- 
general  letters  to  either  of  them,  it  Is  duty 
of  court  to  take  charge  of  estate  by  special 
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administrator.—- Estate  of  Woods,  94  Cal. 
Hi,  567,  29  Pac.  1108;  Estate  of  Heaton,  142 
CaL  lit,  117,  75  Pac.   662. 


M.  Sue— -Same — Pending;  appeal 
•Ner  ef  removal. — Pending*  appeal  from 
order  removing*  administrator  of  estate,  he 
ii  auspended  from  office,  and  it  is  within 
power  of  court  to  appoint  special  adminis- 
trator to  act  during*  the  period  of  suspen- 
sion, but  not  to  appoint  general  adminis- 
trator until  such  order  for  removal  becomes 
final.— Estate  of  Moore,  86  Cal.  72,  73,  24 
Pac  846. 


—Not    affected    ay    , 

«4  general  astelnlstrator* — Effect  of  appeal 
from  order  granting;  general  letters  is  only 
to  stay  proceeding's  upon  order  appealed 
from,  and  in  matter  in  which  order  was 
made — petition  for  general  lettera;  it  can 
not  affect  special  administration,  or  con- 
trol power  of  court  under  that  administra- 
tion to  make  any  order  it  deems  necessary 


or  proper.  Such  orders  have  no  relation  or 
connection  with  proceedings  in  which  or- 
der appealed  from  is  made;  they  are  made 
in,  separate,  distinct  proceeding,  and  are 
independent  orders. — Estate  of  Heaton,  142 
Cal.  116,  118,  75  Pac.  662. 


Same  — Not  appointed,  If  executrix 
acting*. — Where  person  was  duly  appointed 
executrix  of  will  of  deceased,  and  has  never 
been  suspended  or  removed,  superior  court 
has  no  power  to  appoint  special  adminis- 
tratrix.— Schroeder  v.  Superior  Court,  70 
Cal.  343,  11  Pac.  651. 

27.  Vacancy— Arising*  by  operation  of  law 
—Equivalent  to  order  of  revocation. — A  va- 
cancy may  arise  by  operation  of  law  upon 
happening  of  certain  events,  as  by  lunacy  of 
administrator  established  by  judicial  decree, 
or  by  his  conviction  of  infamous  crime.  In 
such  case,  event,  when  established  or 
brought  to  notice  of  probate  court,  is 
equivalent  to  order  of  court  revoking  let- 
ters.— Haynes  v.  Meeks,  20  Cal.  288,  311. 


§1412.    SPECIAL  LETTERS  MAT  BE  ISSUED  AT  ANY  TIME.     The 

appointment  may  be  made  at  any  time  upon  such  notice  to  such  of  the  persons 

interested  in  the  estate  as  the  court  may  deem  reasonable.    After  the  person 

appointed  has  given  bond,  the  clerk  must  issue  special  letters  of  administration 

to  such  person. 

History:  Enacted  March  11,  1872,  re-enactment  of  $  89  Probate  Act; 
amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  82;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  205,  held  unconstitutional,  see  history,  $  5  ante;  May  20, 
1921,  Stats,  and  Amdts.  1921,  p.  536.    In  effect  July  29,  1921. 


SPECIAL  LETTEBS  OF  ADMINISTRA- 
TION—ISSUED AT  ANY  TIME. 

L  Application  requires  no  notice. 

1  Appointment  by  entry  upon  minutes. 

J.  Jurisdiction — To  appoint  special  is  not  to 
appoint  general  administrator. 


1.    Application    requires  so    notice* — No 

notice  is   necessary   on   an  application   for 

special   letters   only. — Will  of   Warfleld,    22 
CaL  SI,  (7. 

X.    Appointment  ay  emtry  upon  Minutes. — 

Appointment  of  special  administrator  must 


be  made  by  entry  upon  minutes  of  court, 
specifying;  powers  to  be  exercised  by  ad- 
ministrator.— Estate  of  Sackett,  78  CaK  300, 
301,  20  Pac.  863. 

S.  Jurisdiction—To  appoint  special  Is  not 
to  appoint  general  administrator. — Superior 
court  of  one  county,  in  taking*  jurisdiction 
over  administration  of  estate  of  deceased 
for  purpose  of  appointing*  special  adminis- 
trator, does  not  thereby  secure  jurisdiction 
over  estate  of  deceased  for  purpose  of  ap- 
pointing* general  administrator. — Estate  of 
Damke,  183  Cal.  480,  432,  65  Pac.  889;  Es- 
tate of  Damke,  188  CaL  488,  486,  66  Pac.  888. 


§1413.    PREFERENCE  TO  BE  GIVEN  TO  PERSONS  ENTITLED  TO 

LETTEBS.     In  making  the  appointment  of  a  special  administrator  the  court 

most  give  preference  to  the  person  entitled  to  letters  testamentary,  or  of 

administration,  but  no  appeal  may  be  taken  from  such  order. 

History^  Enacted  March  11,  1872,  re-enactment  of  $  90  Probate  Act; 
amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt), 
p.  82;  May  20,  1921,  Stats,  and  Amdts.  1921,  p.  536.  In  effect  July 
29,  1921. 

SPECIAL  ADMINISTRATOR— PREFER-       2.  Sections  harmonized  in  denying  appeal  from 

ENCE8.  order. 

1.  Appointment   without  evidence  of  death —  As  to  question  of  preferences  In  right  to 

Annulment  on  certiorari.  administer  upon  estate  of  decedent  being  a 
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question    of    "pedigree,"    see,    ante,    §  1365, 
note  par.  45. 

1.  Appointment  without  evidence-  of 
death— Annulment  on  certiorari. — In  a  case 
in  which  a  special  administrator  is  ap- 
pointed without  evidence  presented  to  the 
court  of  the  death  of  the  alleged  deceased, 
the  order  appointing-  such  special  adminis- 
trator is  void  for  want  of  jurisdiction,  and 
subject  to  annulment  upon  proceedings  un- 
der a  writ  of  review,  since  no  appeal  lies 
from  an  order  appointing  a  special  admin- 
istrator.— Estate  of  Paulsen,  85  Cal.  App. 
654,  170  Pac.  855,  following  the  doctrine  in 
Great  Western  Power  Co.  v.  Phillabury, 
170  Cal.  180,  184,  185,  149  Pac.  35. 

As  to  necessity  of  alleging  death,  see, 
ante,  5  1411,  note  par.  5. 


2.  Sections  harmonised  in  denying  ap- 
peal from  order, — In  order,  if  possible,  to 
harmonize  subdivision  3  of  section  968,  ante, 
with  above  section,  so  that  both  may  prove 
effective,  it  would  seem  as  If  legislative 
mind,  in  passing  first  section,  was  directed 
toward  orders  appointing  general  adminis- 
trators, and  did  not  have  in  view  such  or- 
ders as  regards  special  administrators,  and, 
if  last  section  was  enacted  for  purpose  of 
supplying  rule  of  action  in  appointment  of 
such  administrators  as  those  mentioned, 
court  is  of  opinion  that,  from  order  ap- 
pointing special  administrator  no  appeal 
lies. — Estate  of  Carpenter,  73  Cal.  202.  203, 
14  Pac.  677;  Estate  of  Ohm,  82  Cal.  160,  162, 
22  Pac.  927. 


§  1414.    SPECIAL  ADMINISTRATOR  TO  GIVE  BOND  AND 


OATH. 


Before  any  letters  issue  to  any  special  administrator,  except  to  a  public  admin- 
istrator, he  must  give  bond  in  such  sum  as  the  court  or  judge  may  direct,  with 
sureties  to  the  satisfaction  of  the  court  or  judge,  conditioned  for  the  faithful 
performance  of  his  duties ;  and  he  must  take  the  usual  oath,  and  have  the  same 
indorsed  on  his  letters. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  91  Probate  Act, 
adding  last  clause;  amendment  approved  April  16,  1880,  Code  Amdts. 
1880  (C.  G.  P.  pt.),  p.  82;  May  23,  1921,  Stats,  and  Amdts.  1921, 
p.  208.     In  effect  July  29,  1921. 

As  to  oath  and  boad  of  administrator,  see,  ante,  68  1887-1407  and  notes. 


§  1415.  DUTIES  OF  SPECIAL  ADMINISTRATOR.  The  special  adminis- 
trator must  collect  and  preserve  for  the  executor  or  administrator,  all  the 
goods,  chattels,  debts,  and  effects  of  the  decedent,  all  incomes,  rents,  issues 
and  profits,  claims,  and  demands  of  the  estate;  must  take  the  charge  and 
management  of,  enter  upon,  and  preserve  from  damage,  waste  and  injury,  the 
real  estate,  and  for  any  such  and  all  necessary  purposes  may  commence  and 
maintain  or  defend  suits  and  other  legal  proceedings  as  an  administrator-  he 
may  sell  such  perishable  property  as  the  court  may  order  to  be  sold,  and  exer- 
cise such  other  powers  as  are  conferred  upon  him  by  his  appointment  but 
except  when  appointed  with  the  powers,  duties  and  obligations  of  a  general 
administrator,  as  hereinafter  provided,  he  is  not  liable  to  an  action  by  any 
creditor  on  a  claim  against  the  decedent.  The  special  administrator  may  com- 
mence and  maintain  all  proceedings,  do  all  acts,  and  apply  for  and  obtain  all 
orders  and  decrees,  authorized  and  provided  for,  in  or  by  article  five  of  chapter 
seven  of  title  eleven  of  part  third  of  this  code,  in  the  same  manner  and  with 
like  effect  as  an  executor  or  administrator.  When  a  special  administrator  is 
appointed  pending  determination  of  a  contest  of  a  will  instituted  prior  to  the 
probate  thereof,  or  pending  an  appeal  from  an  order  appointing,  suspending 
or  removing  an  executor  or  administrator,  such  special  administrator  shall 
have  the  same  powers,  duties  and  obligations  as  a  general  administrator,  and 
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the  letters  of  administration  issued  to  him  shall  recite  that  such  special  admin- 
istrator is  appointed  with  the  powers  of  a  general  administrator. 

History:  Enacted  March  11,  1872,  a  re-enactment  of  5  92,  Practice 
Act,  as  amended  May  20,  1861,  Stats,  and  Amdts.  1861,  p.  634,  §  28; 
amendment  approved  April  6,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  83;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  205;  held  unconstitutional,  see  history,  §5  ante;  amend- 
ment approved  April  6,  1917,  Stats,  and  Amdts.  1917,  p.  81;  April  15, 
1919,  Stats,  and  Amdts.  1919,  p.  71;  May  20,  1921,  Stats,  and  Amdts. 
1921,  p.  536.     In  effect  July  29,  1921. 

DCTIE8  OF  8PECIAL  ADMINISTRATOR. 

L  Distinction  between  special  and  general 
administrators — Must  be  maintained. 

2.  Distribution  can  not  be  decreed — During 

special  administration. 

3.  Family  allowance — Paid  by  special  ad- 

ministrator. 

4.  Special  administrator — Duty  of,  to  main- 

tain actions  for  benefit  of  estate. 

5.  Same — Same — To   recover  property  con- 

veyed in  fraud  of  creditor. 

6,7.  Same — May  collect  but  not  pay. 

8.  Same — Powers  of,  to  collect  and  preserve 

estate. 

9.  Same — Same — Unless  specified  in  entry 

— Those  only  in  code. 

10.  Same — Unauthorized  sale  of  pledge  by, 
estate  not  liable. 

L.    Distinction   between   special  and  gen- 
eral administrators— Mast  be  maintained. — 

By  our  law  special  administrator  has  pow- 
ers enumerated  by  statute,  and  "such  others 
as  are  conferred  upon  him  by  his  appoint- 
ment" This  language  is  no  general  grant; 
it  does  not  authorize  court  to  obliterate 
the  distinction  between  general  and  special 
administrators.  The  additional  powers  are 
only  such  as  are  incident  to  those  desig- 
nated, or  in  line  with  them. — Estate  of 
Welch.  106  CaL  427,  431,  39  Pac.  805. 

X,  Distribution]  ean  not  be  decreed— Dur- 
***  special  administration. — No  express  au- 
thority for  decreeing  partial  distribution 
cf  estate  in  hands  of  special  administrator 
is  found  in  statute.  If  partial  distribution 
can  be  decreed  under  above  section,  so  also 
may  general  distribution,  and  all  distinc- 
tions between  general  and  special  adminis- 
trators be  thus  swept  aside.  This  was  not 
design  of  lawmakers. — Estate  of  Welch,  106 
Cal     427.  433,  39  Pac.  805. 

X.  Family  allowance — Paid  by  special  ad- 
ministrator.—  Widow  unquestionably  has 
right  to  an  allowance  before  letters  issue, 
and  to  have  it  paid  by  special  administrator. 
Power  to  pay  this  allowance  is  one  of  addi- 
tional powers  contemplated  by  above  sec- 
tion. That  widow's  right  is  equally  good 
•  hen  special  administrator  has  been  ap- 
pointed, after  suspension  or  removal  of  gen- 
eral administrator,  would,  as  has  been  said, 
seem  to  rest  upon  sound  principle,  but,  addi- 
tionally, It  has  sanction  of  statute. — Estate 
«5  Welch,  106  CaL  427,  432,  39  Pac.  805. 
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4.     Special     administrator  —  Duty     of,     to 
maintain  actions   for  benefit  of  estate. — By 

above  section  special  administrator  may,  for 
certain  enumerated  purposes,  and  "for  all 
necessary  purposes,"  maintain  actions  or 
other  legal  proceedings  "as  an  administra- 
tor." By  "necessary  purposes"  is  meant 
purposes  having  in  view  enforcement  of 
substantial  rights  of  parties  entitled  to 
benefits  of  estate,  or  to  have  its  assets  ap- 
plied to  satisfaction  of  their  established 
claims.  Duty  to  maintain  such  actions  is 
imposed  upon  administrator  as  being  nec- 
essary, and  similar  duty  is  cast  by  this 
section  upon  special  administrator. — Forde 
v.  Exempt  F.  Co.,  50  Cal.  299,  302. 

8.     Same  —  Same  —  To     recover     property 
conveyed   In  frand   of  creditor. — By   section    | 
1589,  post,  it  is  provided  that  when  there  is 
deficiency  of  assets  in  hands  of  administra- 
tor, and  when  decedent  in  his  lifetime  has 
conveyed  any  real  estate  with  intent  to  de- 
fraud     his     creditors,     administrator     may 
maintain  action   to  recover  same  for  bene- 
fit    of     creditors     of     deceased.      By     above 
section   special  administrator  may,  for  cer- 
tain enumerated  purposes,  and  "for  allftiec- 
essary     purposes,"     maintain     actions     and 
other    legal    proceedings    "as    an    adminis- 
trator."    By  "necessary  purposes"   is  meant 
purposes    having    in    view    enforcement    of 
substantial    rights    of    parties    entitled    to 
benefits  of  estate,  or  to  have  its  assets  ap- 
plied   to    satisfaction    of  .their    established 
claims.      Duty    to   maintain   such   actions   is 
imposed   upon  administrator  as   being   nec- 
essary,  and   similar   duty   is   cast   by   above 
section    upon   special   administrator. — Forde 
v.   Exempt   F.    Co.,   50   Cal.    299,    302;    Algel- 
tinger  v.  Einstein,  143  Cal.  609,  615,  101  Am 
St.  Rep.  131,  77  Pac.  669. 

See  notes  52  Am.  Dec.  118;  90  Am.  Dec 
291. 

«.     Same — May    collect,    but    not    pay. It 

is  duty  of  special  administrator  simply  to 
collect  and  preserve  estate;  he  has  no  au- 
thority to  pay  debts,  and  court  can  not 
empower  him  to  defray  expenses  of  con- 
troversy over  probate,  unless  expressly  au- 
thorized to  do  so  by  the  statute. — Henry 
v.  Superior  Court,  93  Cal.  569,  571,  29  Pac. 
230.  See  State  ex  rel.  Bartlett  v.  Second 
Judicial  District  Court,  18  Mont  481  485 
46  Pac.  259. 

7.  Account  of  special  administrator  con- 
tained item  of  expenditure  by  special  ad- 
ministrator, for  rent  due  from  deceased  at 
time    of   her   death,    which    was    disallowed 


fit  1416, 1417 


SPECIAL  ADMINISTRATOR— ACCOUNT— FEES, 


IPt.  Ill,  Tit.  XJU 


by  court.  It  does  not  appear  that  claim 
was  ever  presented  to  court,  or  judge,  or 
by  court  or  judge  directed  to  be  paid.  Code 
provides  for  appointment  and  prescribes 
powers  and  duties  of  special  administra- 
tors, but  does  not  authorize  nor  require 
them  to  allow  or  pay  claims  against  es- 
tates.— Estate  of  Sackett,  78  Cal.  300,  20 
Pac.  863.  See  Henry  v.  Superior  Court,  93 
Cal.  569,  571,  29  Pac.  230;  State  v.  Second 
Judicial  District  Court,  18  Mont.  481,  486, 
46  Pac.  259. 

8.  Same— Powers  of,  to  collect  and  pre- 
serve estate. — Powers  of  special  adminis- 
trator in  this  state  are  drawn  from  statute. 
Adjudications  from  sister  states,  under 
varying:  laws,  can  aid  little  in  determining: 
their  scope.  They  are  specified  in  this 
section,  and  in  particular  they  have  to  do 
with  collection  and  preservation  of  estate. 
This  generally  is  province  of  administra- 
tor, pendente  lite,  and  herein  lies  similar- 
ity between  his  functions  and  those  of  re* 


ceiver. — Estate  of  Welch,  106  CaL  427,  431, 
89  Pac.  805. 

0.  Same— Same— Unless  specified  in  en- 
try, those  only  In  code. — Powers  conferred 
are  only  those  specified  in  code,  unless 
from  entry  one  is  able  to  determine  what 
further  powers  are  granted. — Estate  of 
Sackett,  78  Cal.  300,  301,  20  Pac.  863;  Es- 
tate of  Moore,  88  Cal.  1,  5,  25  Pac.  915;  Es- 
tate of  Welch,  106  Cal.  427,  430,  39  Pac.  805. 

10.  Same— Unauthorised  sale  of  pledge 
by,  estate  not  liable. — Where  special  ad- 
ministrator sells  property  pledged  to  de- 
cedent, and  proceeds  of  sale  subsequently 
come  to  executors  of  will  of  decedent,  there 
can  be  no  doubt  that  special  administra- 
tor had  no  authority  to  aell  such  property, 
and,  if  he  did  so,  he  would  be  liable  there- 
for. But  such  facts  do  not  constitute  con- 
version of  pledg-e  by  estate,  so  as  to  en- 
able owner  thereof  to  recover  from  estate 
its  enhanced  value. — Von  Schmidt  v. 
Bourn,  50  Cal.   616,   617. 


§  1416.  WHEN  LETTERS  TESTAMENTARY  OR  OF  ADMINISTRATION 
ARE  GRANTED,  SPECIAL  ADMINISTRATOR'S  POWERS  CEASE.  Whep, 
4  letters  testamentary  or  of  administration  on  the  estate  of  the  decedent  have 
been  granted,  the  powers  of  the  special  administrator  cease,  and  he  must  forth- 
with deliver  to  the  executor  or  administrator  all  the  property  and  effects  of 
the  decedent  in  his  hands ;  and  the  executor  or  administrator  may  prosecute  to 
final  judgment  any  suit  commenced  by  the  special  administrator. 

History:     Enacted  March  11,  1872,  re-enactment  of  8  93  Probate  Alst. 

§  1417.    SPECIAL  ADMINISTRATOR  MUST  RENDER  ACCOUNT.  FEES. 

The  special  administrator  must  render  an  account  on  oath  of  his  proceedings 
in  like  manner  as  other  administrators  are  required  to  do.  His  fees  and  those 
of  his  attorney. shall  be  fixed  by  the  court;  provided,  however;  that  the  total 
fees  paid  to  the  special  administrator  and  executor,  or  to  the  special  adminis- 
trator and  general  administrator  of  an  estate  must  not,  together,  exceed  the 
sums  provided  for  in  section  one  thousand  six  hundred  eighteen  of  this  code, 
including  the  further  allowance  therein  provided ;  and  that  the  total  fees  paid 
to  the  attorneys  both  of  the  special  administrator  and  executor,  or  of  the 
special  administrator  and  general  administrator,  must  not,  together,  exceed  the 
sums  provided  for  in  section  one  thousand  six  hundred  nineteen  of  this  code, 
including  the  further  allowance  therein  provided.  And  when  the  same  person 
does  not  act  as  both  special  administrator  and  executor,  or  as  special  adminis- 
trator and  general  administrator,  of  the  estate,  such  fees  shall  be  divided 
between  the  special  administrator  and  executor,  or  between  the  special  admin- 
istrator and  general  administrator  of  the  estate,  in  such  proportions  as  the  court 
shall  determine  to  be  just  and  reasonable.  And  when  the  same  attorney  does 
not  act  for  both  the  special  administrator  and  executor,  or  for  the  special 
administrator  and  general  administrator  of  the  estate,  such  fees  shall  be  divided 
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between  the  attorneys  in  such  proportion  as  the  court  shall  determine  to  be  just 
and  reasonable. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  94  Probate  Act; 
amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  206,  held  unconstitutional,  see  history,  §5  ante;  amendment 
approved  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  323,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  494;  May  20,  1921,  Stats,  and  Amdts.  1921,  p.  537. 
In  effect  July  29,  1921. 


SPECIAL   ADMINISTRATOR— ACCOUNT 

—PEES. 

I  Benefit  to  estate—Not  to  justify  expendi- 
tures in  removing  executor. 

2.  Broker's  commission — Can  not  be  paid  by 

special  administratrix. 

3.  Charge  for  engrossing  bill  of  exceptions 

by  attorney's  clerk — Disallowed. 

4.  Expenditures — Rigidly  governed  by  code. 

5.  Expenses  incident  to  sale — Not  allowed. 

6.  Heir  or  legatee  —  Can  not  bind  estate, 

though  become  special  administratrix. 

1.    Beaelt   to    estate — Not   to   Justify   cx- 
ptatltarea    Ib     removing;    executor. — In    an 

account  of  special  administratrix,  she 
charged  estate  with  expenditures  incurred 
in  her  successful  efforts  to  remove  an  ex- 
ecutor from  office.  Items  were  one  and  all 
rejected.  Her  action  for  removal  of  exec- 
utor was  prosecuted  by  her  "as  widow  and 
heir  of  said  deceased,  and  as  creditor  of  his 
wtate."  It  matters  not  that  effect  of  pro- 
ceeding was  beneficial  to  estate.  Attor- 
ney's fees,  costs,  and  expenses  are  charge- 
able to  heir  or  creditor  who  prosecutes 
proceeding;. — Estate  of  Bell,  145  Cal.  646, 
ISO.  79  Pac.  358. 

*  Broker's  c— aaai— le»  Can  mot  be  paid 
»▼  special  adMialatratrlx. — Special  admin- 
istratrix has  no  authority,  derivable  from 
■Utute  of  this  state,  to  engage  in  con- 
tracts with  real  estate,  or  other  agents  for 
payment  from  funds  In  her  charge  of  com- 
missions on  sales  made  of  property  he- 
longing  to  estate. — Estate  of  Bell,  145  Cal. 
M«.  €48.  79  Pac.  358. 

s.  Char*;*  (or  eoa-roMlng;  bill  of  excep- 
tions »r  attorney**  clerk— Disallowed. — Suit 
of  John  S.  Bell  v.  Staacke,  was  defended  by 
special  administratrix.  She  employed 
Blakentan  as  her  attorney,  and  court  al- 
lowed him  fees  as  such  attorney.  It  re- 
fused, however,  to  allow  item  for  sixty- 
nine  dollars  for  Worley,  clerk  in  office  of 
Blakeman,  for  engrossing  bill  of  exceptions 
in  that  case,      It    is   duty    of    attorney   to 


engross,  or  cause  to  be  engrossed,  bill  of 
exceptions.  In  that  sense  it  is  part  of  strict 
legal  duty  of  attorney,  and  special  re- 
muneration, to  his  clerk  is  no  more  legal 
charge  against  estate  for  such  services 
than  would  be  clerk's  salary  during  time 
in  which  he  was  actually  employed  in 
work. — Estate  of  Bell,  145  Cal.  646,  651,  79 
Pac.  358. 


4.  Expenditure*  —  Rigidly  gevermed  by 
code. — Matter  of  expenditures  by  special 
administrator  is  rigidly  and  properly  gov- 
erned by  express  language  of  code,  and  to 
say  that  an  expenditure,  not  authorized  by 
law  as  necessary  for  preservation  of  es- 
tate could  be  allowed,  because  made  in 
good  faith,  or  because  benefit  resulted  to 
estate  from  it,  would  be  not  only  to  sub- 
vert law,  but  it  would  substitute  for  wise, 
rules  which  law  has  laid  down,  the  judg- 
ment, caprice,  or  whim  of  court  in  probate. 
— Estate  of  Bell,  145  Cal.  646,  648,  79  Pac. 
858. 

0.  Expenses  In  eldest  to  sale  — Not  al- 
lowed. —  Special  administrator  employed 
person  to  examine  and  report  upon  condi- 
tion of  mine,  shares  of  which  belonged  to 
estate  of  deceased,  and  for  such  service  she 
paid  him  five  hundred  and  sixty-five  dol- 
lars, and  attempted  to  justify  expenditure 
on  ground  that  it  was  her  duty  to  inform 
herself  of  value  of  stock,  because  there 
were  parties  seeking  to  purchase  It.  The 
item  was  properly  rejected.  It  was  no  part 
of  duty  of  special  administratrix,  nor,  in- 
deed, was  it  within  her  power  as  special 
administratrix  to  sell  this  property. — Es- 
tate of  Bell,  145  Cal.  646,  649,  79  Pac.  358. 

6V  Heir  or  legatee— Can  not  bind  ea- 
tate9  though  become  special  administra- 
trix.— Heir  or  legatee,  seeking  removal  of 
an  executor,  has  no  power  to  deal  with, 
and  no  control  over  assets  of  estate,  and 
can  not  make  contracts  which  in  any  way 
will  bind  estate,  nor  can  fact  that  such 
heir,  afterwards  becomes  special  adminis- 
tratrix, justify  payment,  out  of  assets  of 
estate,  of  any  such  item  of  expense. — Es- 
tate of  Bell,  145  Cal.  646,  650,  79  Pac.  358. 


1 1418.  PAYMENT  OF  SECURED  DEBTS  BT  SPECIAL  ADMINISTRA- 
TOR. If  it  shall  appear  by  the  verified  petition  of  any  special  administrator, 
or  other  person  interested  in  any  estate  in  the  charge  of  any  special  admin- 
istrator, that  any  of  the  property  of  said  estate  is  subject  to  any  mortgage,  lien 
or  deed  of  trust,  to  secure  the  payment  of  money,  and  that  any  amount  so 
secured,  either  principal  or  interest,  is  past  due  and  unpaid ;  that  the  holder  of 
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the  security  threatens  or  is  about  to  enforce  or  foreclose  the  same  and  that 
the  said  property  exceeds  in  value  the  amount  of  the  entire  obligation  thereon, 
and  an  order  is  asked  directing  or  permitting  said  special  administrator  to  pay 
all  or  any  part  of  the  amount  so  secured,  the  court  or  a  judge  thereof  shall  fix 
a  time  for  the  hearing  of  said  petition  and  shall  direct  notice  of  not  less  than 
ten  days  to  be  given  by  posting  in  three  public  places  and  by  personal  service 
on  all  parties  who  have  appeared  or  their  attorneys.  At  the  time  so  appointed, 
if  the  allegations  of  such  petition  shall  be  proven  to  the  satisfaction  of  the  court 
and  it  shall  appear  to  be  for  the  best  interests  of  said  estate,  the  court  may 
OTder  the  special  administrator  to  pay  interest  or  other  portions  or  the  whole  of 
the  secured  debt,  and,  in  its  discretion,  may  direct  the  special  administrator 
to  take  proceedings  under  article  five  of  chapter  seven  of  title  eleven  of  this 
code  to  secure  funds  for  such  purpose.  Any  such  order  for  payment  of  interest 
may  also  direct  that  interest  not  yet  accrued  be  paid  as  it  becomes  due  and  such 
order  shall  remain  in  effect  and  cover  such  future  interest  until  and  unless 
thereafter  for  good  cause  set  aside  or  modified  by  the  court  upon  similar  peti- 
tion and  notice  to  that  hereinabove  provided. 

History:      Enactment   approved  April   6,   1917,   Stats,   and   Amdts. 
1917,  p.  82.     In  effect  July  27,  1917. 


ARTICLE  VIII. 

WILLS  FOUND  AFTER  LETTERS. OF  ADMINISTRATION  GRANTED,   AND 

MISCELLANEOUS  PROVISIONS. 


• 


S  1423.     On  proof  of  will,  after  grant  of  let-  §  1427.     Executor   or   administrator   may    re- 

ters  of  administration,  letters  re-  sign,  when.     Court  to  appoint  suc- 

voked.                            *  cessor.    Liability  of  outgoer. 

$  1424.     Power  of  executor  in  such  a  case.  §  1428.     All  acts  of  executor,  etc.,  valid  until 

i  1425.     Remaining  administrator  or  executor  his  power  is  revoked. 

to  continue  when  his  colleagues  are  §  1429.     Transcript    of   court    minutes    to    be 

disqualified.  evidence. 

§  1426.     Who  to  act  when  all  acting  are  in- 
competent. 

§  1423.     ON  PROOF  OF  WILL,  AFTER  GRANT  OF  LETTERS  OF  ADMIN. 

ISTRATION,  LETTERS  REVOKED.    Upon  the  admission  to  probate  of  a  will 

after  a  grant  of  letters  of  administration  on  the  ground  of  intestacy,  or  upon 

the  admission  to  probate  of  a  later  will  than  the  one  before  admitted  to  probate, 

the  pre-existing  grant  of  letters  testamentary  or  of  administration  must  be 

revoked,  and  the  administrator  or  executor  whose  grant  of  authority  is  thus 

terminated  must  render  an  account  of  his  administration  within  such  time  as 

the  court  may  direct. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  98  Probate  Act; 
amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  206,  held  unconstitutional,  see  history,  §  5  ante;  amendment 
approved  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  323,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  494. 

1.  Administrator  with  will  annexed— -Su-  annexed  supersedes  per  se  all  former  ad- 
persedes  all  former  administrator*. — The  ministrations  of  estate. — McCauley  v.  Har- 
appointment     of     administrator     with     will        vey,  49  Cal.  497,  505. 
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§  1424.  POWEB  OF  EXECUTOR  IN  SUCH  A  CASE.  In  such  a  case,  the 
executor  or  the  administrator  with  the  will  annexed  is  entitled  to  demand,  sue 
for,  recover,  and  collect  all  the  rights,  goods,  chattels,  debts,  and  effects  of  the 
decedent  remaining  unadministered,  and  may  prosecute  to  final  judgment  any 
suit  commenced  by  the  administrator  before  the  revocation  of  his  letters  of 
administration. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  99  Probate  Act. 

§  1425.    REMAINING  ADMINISTRATOR  OB  EXECUTOR  TO  CONTINUE 

WHEN  HIS  COLLEAGUES  ABE  DISQUALIFIED.    In  case  any  one  of  several 

executors  or  administrators,  to  whom  letters  are  granted,  dies,  becomes  lunatic, 

is  convicted  of  an  infamous  crime,  or  otherwise  becomes  incapable  of  executing 

the  trust ;  or  in  case  the  letters  testamentary  or  of  administration  are  revoked 

or  annulled,  with  respect  to  any  one  executor  or  administrator,  the  remaining 

executor  or  administrator  must  proceed  to  complete  the  execution  of  the  will  or 

administration. 

History:     Enacted  March  11,  1872,  re-enactment  of  $  96  Probate  Act 


REMAINING    ADMINISTRATOR    ETC., 
CONTINUES— COLLEGE  DIS- 
QUALIFIED. 

h  Incapacitated  —  Having    recovered,   letters 
refused. 

2.  ''Incompetent ' ' — Different  class  from  ' ' in- 

capable. ' ' 

3.  New  administrator  —  Appointed   upon   the 

event  in  above  section. 

L.  laeapacf  fated — Ha  ring  recovered,  let- 
ters refased. — Under  above  and  next  suc- 
ceeding: section  an  entire  vacancy  in  admin- 
istration of  estate  was  not  created  when 
administrator  was  sent  to  asylum.  He  be- 
came incapable  of  executing:  his  trust  for 
time  beina;,  and  if  during:  that  time  widow 
of  deceased  had  petitioned  for  letters  she 
would  doubtless  have  received  them;  but 
when  his  incapability  was  removed  and  he 
had  again  entered  upon  discharge  of  his 
duties  as  administrator,  and  had  been  rec- 
ognized as  such  by  court  and  others,  peti- 
tion came  too  late. — Estate  of  Moore,  68 
Cal.  281,  283,  9  Pac.  164. 

2.  "Iaeoatpetent"  —  Different  elass  from 
laeaaable." — The   legislature   has  classified 


death,  insanity,  and  conviction  of  an  in- 
famous offense  under  designation  "inca- 
pable," and  other  matters  affecting  integ- 
rity or  qualification  for  discharge  of  duties 
of  an  administrator  as  "incompetency." 
Whether  word  "incompetent"  was  wisely 
chosen  or  not,  context  leaves  no  room  to 
doubt  sense  in  which  it  was  used,  and  that 
it  was  used  to  designate  different  class 
from  those  characterized  as  "incapable." — 
Estate  of  BUnn,  99  Cal.  216,  221,  83  Pac.  841. 

8.  New  administrator— Appolated  upon 
the  eveat  la  above  section. — When  consid- 
ered together,  provisions  of  above  section 
and  of  next  do  not  seem  difficult  of  con- 
struction. The  power  or  jurisdiction  of 
court  to  appoint  new  administrator  may  be 
exercised  upon  happening  of  death,  in- 
sanity, or  conviction  of  an  infamous  of- 
fense by  former  administrator,  or  upon  rev- 
ocation of  his  power  and  authority  by 
court,  and  no  citation  is  necessary,  as  it 
is  fact  mentioned  in  section,  when  shown 
to  court  by  proper  allegation  and  evidence, 
which  authorizes  court  to  make  new  ap- 
pointment, and  executor  or  administrator 
is  not  necessary  party  to  proceeding. — Es- 
tate of  Blinn,  99  Cal.  216,  220,  38  Pac.  841. 


§1426.  WHO  TO  ACT  WHEN  ALL  ACTING  ABE  INCOMPETENT.  If  all 
such  executors  or  administrators  die  or  become  incapable,  or  the  power  and 
authority  of  all  of  them  is  revoked,  the  court  must  issue  letters  of  administra- 
tion, with  the  will  annexed  or  otherwise,  to  the  widow  or  next  of  kin,  or  othors,  4 
in  the  same  order  and  manner  as  is  directed  in  relation  to  original  letters  of 
administration.  The  administrators  so  appointed  must  give  bond  in  the  like 
penalty,  with  like  sureties  and  conditions,  as  hereinbefore  required  of  admin- 
istrators, and  shall  have  the  like  power  and  authority. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  97  Probate  Act; 
amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  83;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  206,  held  unconstitutional,  see  history,  $  5  ante. 
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§1427 


RESIGNATION  OF  EXECUTOR,  ETC— SUCCESSOR. 


[Pt.  Ill,  Tit.  XI* 


ALL  ADMINISTRATORS,  ETC.,  INCOM- 
PETENT—WHO TO  ACT. 

1.  Administrator   with    will    annexed  —  Same 

power  as  executor. 

2.  Executor  resigned — Administrator  with  will 

annexed  appointed. 

1.  Administrator  with  will  annexed— 
Sine  power  as  executor. — The  person 
named  as  executor  in  will  and  appointed 
by  court  having:  died,  court  may  appoint 
administrator  with  will  annexed  who  shall 
exercise  same  power  as  that  conferred  on 
executor  by  will. — Kidwell  v.  Brummagim, 
32  Cal.  436,  444;  Crouse  v.  Peterson,  130 
Cal.   169.   172,  178,   62  Pac.   475,   615. 

See  notes  IS  Am,  Dec.  104;  34  Am.  Dec. 
389. 


2.  Executor  realised  *—  Administrator 
vrlth  will  annexed  appointed. — Where  execu- 
tor resigned,  when  administration  of  es- 
tate was  Incomplete,  and  application  was 
made  by  one,  claiming  as  nominee  of  next 
of  kin  entitled  to  administer,  to  be  ap- 
pointed administrator  with  will  annexed, 
which  application  was  contested  by  public 
administrator,  and,  at  hearing,  there  was 
evidence  tending  to  show  that  there  was 
property  of  estate  which  had  not  been  ad- 
ministered, action  of  court  below  in  dis- 
missing both  petitions  was  not  justified  by 
either  facts  or  law.  It  was  duty  of  court 
to  appoint  an  administrator  with  will  an- 
nexed to  complete  administration. — Estate 
of  Pina,  112  Cal.  14,  16,  44  Pac.  332;  Estate 
of  Strong,  119  Cal.  663,  667,  51  Pac.  1078. 


§1427.  EXECUTOR  OB  ADMINISTRATOR  MAT  RESIGN,  WHEN. 
COURT  TO  APPOINT  SUCCESSOR.  Any  executor  or  administrator  may,  at 
any  time,  by  writing,  filed  in  the  superior  court,  resign  his  appointment,  having 
first  settled  his  accounts  and  delivered  up  all  the  estate  to  the  person  whom  the 
court  shall  appoint  to  receive  the  same.  If,  however,  by  reason  of  any  delays 
in  such  settlement  and  delivery  up  of  the  estate,  or  for  any  other  cause,  the 
circumstances  of  the  estate  or  the  rights  of  those  interested  therein  require  it, 
the  court  may,  at  any  time  before  settlement  of  accounts  and  delivering  up  of 
the  estate  is  completed,  revoke  the  letters  of  such  executor  or  administrator, 
and  appoint  in  his  stead  an  administrator,  either  special  or  general,  in  the  same 
manner  as  is  directed  in  relation  to  original  letters  of  administration. 

The  liability  of  the  outgoing  executor  or  administrator  or  of  the  sureties  on 

his  bond,  shall  not  be  in  any  manner  discharged,  released,  or  affected  by  such 

appointment  or  resignation. 

History:  Enacted  March  11,  1872,  founded  on  $  100  Probate  Act; 
amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  83. 

[RESIGNATION     OF      ADMINISTRATOR, 

ETC.— APPOINTMENT  OF 

SUCCESSOR. 

1.  Action  of  court  on  acceptance  of  resig- 

nation. 

2.  Administrator  de  bonis  non — Adminis- 

ters on  residuum. 

3.  Delay  by  administrator — Justifies "  revo- 

cation. 

4.  Executor  to  account  for  property  con- 

verted. 

5.  Order  accepting  resignation — Presumed 
,  properly  made. 

6.  Presumptions  in  favor  of  order  accept- 

ing resignation. 

7.  Removal  is  not  by  appointment  of  an- 

other. 

8.  Resignation  —  Accepted,    presumes    ac- 

count settled  and  delivery. 

9, 10.  Same — Depends  on  settlement  and  de- 
livery. 

11.  Same — Petition   to  appoint  another  is, 
of  administrator. 
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1*  Action  of  court  on  acceptance  of 
resignation. — Where  an  order  settling:  final 
accounts  of  executor  has  been  made  it 
must  be  presumed  that  executor  did  all 
things  necessary  to  be  done  on  his  part  to 
complete  settlement,  and,  among:  them,  that 
he  delivered  up  all  estate  in  his  hands  to 
custody  of  court,  or  to  person  appointed  by 
court  to  receive  it,  as  required  by  this  sec- 
tion. If  such  delivery  was  necessary  to 
complete  settlement.  If  that  was  neces- 
sary to  support  subsequent  action  of  court, 
and  there  is  no  evidence  to  contrary,  action 
of  court  shown  by  record  is  equivalent  to. 
and  substantially  amounts  to,  an  accept- 
ance of  executor's  resignation,  and  revo- 
cation of  hia  letters  testamentary. — Jen- 
nings v.  Le  Breton,  80  Cal.  8,  16,  21  Pac. 
1127. 

a.  Administrator  de  bonis  non— Adminis- 
ter* on  residuum. — Collections  of  testator's 
or  intestate's  debts,  or  sale  of  his  goods 
by  executor  or  administrator  is  such  an 
administration  of  them  as  to  preclude  ad- 
ministrator de  bonis  non  from  claiming:  or 
exercising    any    power    or    authority    over 


d.m.Art.vin.1 


DELAY   BY  ADMINISTRATOR — RESIGNATION. 


11427 


them,  or  proceeds  of  them.  They  are  not 
unbraced  within  his  commission,  which  is 
f.  r  administration  of  goods  and  chattels, 
rights  and  credits,  which  were  of  testator 
or  Intestate  at  time  of  his  death,  and  re- 
main nnadministered,  for  unless  they  re- 
main in  specie  it  can  not  be  said  they  were 
<.f  foods  and  chattels,  or  the  rights  and 
credits,  which  belonged  to  deceased  at  time 
cf  his  death. — Potts  v.  Smith,  3  Rawle  (Pa.) 
ICi.  24  Am.  Dec.  369,  364. 
See  note  24  Am.  Dec.  379. 

X.  Delay  py  administrator— Justifies  rev- 
•eatfssw — Above  section  authorizes  any  ex- 
ecutor or  administrator  to  resign  his  ap- 
pointment, bavins;  first  settled  his  accounts 
and  delivered  up  all  his  estate  to  person 
appointed  to  deliver  same;  and  if  there  be 
any  delay  in  settling;  accounts  or  delivering; 
trtate.  or  from  other  cause  circumstances 
of  estate  or  rights  of  those  inter- 
ested require  It,  court  may,  before  settle- 
ment and  delivery  is  completed,  revoke  let- 
ters and  appoint  an  administrator  either 
general  or  special. — Luco  v.  Commercial 
Bank,  70  CaL  339.  842,   11  Pac.  650. 


The  office  must  first  become  vacant  before 
second  appointment  can  be  made. — Haynes 
v.  Meeks,  20  Cal.  288,  311. 


4.  Exeevtor  to  aeconat  for  property  con- 
verted*— Executor  has  no  right  to  give 
away  assets  of  estate,  even  though  he  may 
consider  them  worthless,  and  attorney  has 
no  right  to  receive  such  gift  from  execu- 
tor's hands,  and  executor  may  be  compelled 
to  account  to  probate  court  for  value  of 
property  converted  by  him,  belonging  to 
rstate. — Estate  of  Radovich,  74  Cal.  636, 
;:?.  5  Am.  St.  Rep.  466,  16  Pac.  321. 

&  Order  accepting;  resignation  —  Pre- 
naei  properly  made. — Where  an  adminis- 
trator had  filed  his  resignation,  which  was 
formally  accepted  by  an  order  of  probate 
court,  though  It  does  not  appear  that  exec- 
utors had  settled  their  accounts  and  de- 
livered up  all  estate  to  some  person  ap- 
pointed by  court,  and  it  is  not  shown  that 
entire  proceedings  of  probate  court  are  in 
♦•ndence,  yet  probate  court  had  Jurisdic- 
tion of  subject-matter,  and  even  conceding 
that  proceeding  can  be  collaterally  ques- 
tioned, it  is  not  to  be  presumed  that  order 
accepting  resignation  of  executor  was  im- 
properly made.  All  intendments  must  be  in 
favor  of  action  of  court  same  as  in  other 
courts  of  record. — Lucas  v.  Todd,  28  Cal. 
182.  183,  185;  Luco  v.  Commercial  Bank,  70 
CaL  239,  342,  11  Pac.  650. 

C  Preemmptfena  ta  favor  of  order  ae- 
eeptlas;  realayaatioa. — Where  probate  court 
has  jurisdiction  of  subject-matter  then  be- 
fore it,  viz.,  resignation  of  executor,  and 
has  Jurisdiction  of  parties  interested,  all 
presumptions  are  in  favor  of  regularity  of 
its  proceedings  and  validity  of  order,  and 
an  order  accepting  the  resignation  can  not 
be  collaterally  attacked. — Luco  v.  Commer- 
cial Bank.  70  Cal.  839,  342,  11  Pac.  650. 

7.    Removal  la  aot  ay  appointment  of  an- 

•tser. — There  is  no  such  thing  as  removal 
r'f  an  existing  administrator  simply  by 
force    of    appointment    of    another    person. 


8.  Realg;nation-— Accepted, 
count  settled  and  delivery. — Where  letters 
testamentary  were  issued  to  James  Miller 
and  James  Black  upon  same  estate,  and 
Miller  filed  his  resignation  September  13, 
1856,  and  Black  his,  August  26,  1856,  resig- 
nation of  former  was  formally  accepted  by 
order  of  probate  court  September  22,  1856, 
and  latter  August  27,  1856,  and  both  resig- 
nations and  orders  were  in  proper  form, 
contention  that  these  orders  were  void,  be- 
cause it  did  not  appear  that  executors  had 
settled  their  accounts,  and  delivered  up  all 
estate  to  some  person  appointed  by  court 
can  not  be  sustained,  as  it  does  not  appear 
that  they  had  not  performed  these  acts,  and 
does  not  show  that  entire  proceedings  of 
probate  court  are  in  evidence.  Probate 
court  had  jurisdiction  of  subject-matter, 
and,  even  conceding  that  proceeding  can 
be  collaterally  questioned,  it  is  not  to  be 
presumed  that  orders  accepting  resigna- 
tions of  executors  were  not  properly  made. 
— Lucas  v.  Todd,  28  Cal.  182,  185;  Jennings 
v.  Le  Breton,  80  Cal.  8,  17,  21  Pac.  1127. 

P  Same— Depeads  •■  settlement  aad  de- 
livery.— Resignation  is  not  matter  abso- 
lutely in  power  of  administrator  to  be 
made  at  any  time  he  may  choose.  The 
statute  confers  upon  him  only  conditional 
right  to  resign;  its  language  Is  that  he 
may  resign  "provided  first  he  shall  settle 
his  accounts  and  deliver  up  all  estate  to 
'such  person  as  may  be  appointed  by  court." 
— Haynes  v.  Meeks,  20  Cal.   288,  310. 

10.  The  probate  judge  or  surrogate  is 
charged  by  law  with  execution  of  special 
duties;  he  is  not  vested  with  plenary  pow- 
ers, but  acts  within  inferior  and  limited 
jurisdiction.  There  is  nothing  In  the  stat- 
ute conferring  upon  him  power  to  accept 
resignation  of  administrator,  except  in 
single  case,  and  it  is  not  unreasonable  to 
suppose  that  legislature  intended  to  cast 
upon  those  who  voluntarily  take  upon 
themselves  administration  of  an  estate 
burden  of  settling  same,  except  in  single 
case  mentioned. — Haynes  v.  Meeks,  10  Cal. 
110,  116,  70  Am.  Dec.  707;  Haynes  v.  Meeks, 
20    Cal.    288,   310. 

11.  Same  —  Petition  to  appoint  another 
la,  of  administrator. — Where  executrix,  after 
her  appointment,  has  married  and  filed  peti- 
tion reciting  fact  of  her  marriage,  and  that 
she  was  "no  longer  authorized  to  be  or  act 
as  executrix,"  and  asking  court  to  appoint 
person  named  administrator  of  estate,  such 
paper  was  equivalent  of  resignation  of  her 
trust,  and  court  had  the  right  to  receive 
and  act  upon  it  as  such,  and  although  it 
does  not  appear  that  executrix  has  settled 
her  accounts  or  turned  over  estate,  nor 
does  contrary  appear,  it  must  be  presumed 
in  support  of  action  of  court  that  law  in 
this  respect  is  fully  compile*}  with. Es- 
tate of  Allen,  78  Cal.  581,  584,  20  Pac.  679. 
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ft§  1428, 1429 


ACTS    OF   EXECUTOR — VALID — TRANSCRIPT. 


[Ft.  Ill,  Tit.  XI, 


§  1428.  ALL  ACTS  OF  EXECUTOR,  ETC.,  VALID  UNTIL  HIS  POWER 
IS  REVOKED.  All  acts  of  an  executor  or  administrator,  as  such,  before  the 
revocation  of  his  letters  testamentary  or  of  administration,  are  as  valid,  to  all 
intents  and  purposes,  as  if  such  executor  or  administrator  had  continued  law- 
fully to  execute  the  duties  of  his  trust. 

History:     Enacted  March  11,  1872,  re-enactment  of  8  101  Probate  Act 


ALL   ACTS  OP   ADMINISTRATOR,  ETC., 
VALID— UNTIL  POWER  REVOKED. 

1.  Administrator  de  bonis  non  —  Entitled  to 

possession. 

2.  Executor  de  son  tort — Can  not  by  payments 

be  creditor  of  estate. 

3.  Same — Can  not  retain  for  debt  of  his  own. 

4.  Same — Same — Ab  to  land. 

5.  Same — Not  recognized — In  this  state. 

1.  Administrator  de  bonis  son— 'Entitled 
to  possession. — When  person  is  appointed 
administrator  de  bonis  non  he  becomes  en- 

-  titled  as  such  administrator  to  possession 
of  assets  of  estate,  wherever  they  may  be. 
— Lucas  v.  Todd,  28  CaL  182,  187. 

2.  Executor  de  sob  tort— Can  not  ay  pay- 
ments be  creditor  of  estate. — An  executor 
de  son  tort  is  regarded  as  intermeddler 
and  wrong-doer  who  has  no  rights,  and 
payments  made  by  him  over  and  above 
value  of  estate  which  come  into  his  hands 
are  entirely  voluntary.  He  can  not  by 
such  payments  place  himself  in  position  of 


creditor  of  estate. — De  la  Guerra  v.  Pack- 
ard, 17  Cal.   183,  192. 

8.  Same— Can  not  retain  for  debt  of  Ui 
own. — There  is  no  doubt  that  at  common 
law  acts  of  an  executor  de  son  tort  are  for 
some  purposes  regarded  as  valid,  but  it  is 
familiar  principle  that  no  benefit  can  be 
derived  from  such  acts  by  executor  him- 
self. He  can  not  retain  for  debt  of  his 
own,  and  if  estate  be  Insolvent  it  is  no  an- 
swer to  an  action  to  recover  assets  that  he 
has  paid  debts  equal  to  or  exceeding  their 
value. — De  la  Guerra  v.  Packard,  17  Cal.  183, 
192. 

4.  Same—  Same— Aa  to  land. — Under  our 
system,  there  is  probably  no  such  thing  aa 
an  executor  de  son  tort;  at  all  events,  no 
man  can  be  executor  de  son  tort  in  regard 
to  land. — Pryor  v.  Downey,  50  Cal.  388, 
399,  19  Am.  Rep.  656;  Bowden  v.  Pierce,  73 
Cal.  459,  463,  14  Pac.  302,  15  Pac.  64. 

0.     Same — Not   recognised— In   tbla    state. 

— There  is  no  such  officer  recognized  under 
our  probate  practice  as  executor  de  son 
tort. — Bowden  v.  Pierce,  73  Oal.  459,  468,  14 
Pac.  802,  15  Pac.  64. 


§1429.  TRANSCRIPT  OF  COURT  MINUTES  TO  BE  EVIDENCE.  A  tran- 
script from  the  minutes  of  the  court,  showing  the  appointment  of  any  person  as 
executor  or  administrator,  together  with  the  certificate  of  the  clerk,  under  his 
hand  and  the  seal  of  his  court,  that  such  person  has  given  bond  and  been 
qualified,  and  that  letters  testamentary  or  of  administration  have  been  issued  to 
him  and  have  not  been  revoked,  shall  have  the  same  effect  in  evidence  as  the 
letters  themselves. 

History:     Enacted  March  11,  1872,  re-enactment  of  $  102  Probate  Act. 

As  to  letters  an*  bonds  to  be  recorded,  see,  ante,  8  1887  and  note. 
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Cklll,  Art.  IX.]       WHEN  JUDGE!  NOT  TO  ACT— TRANSFER  OF  FROBATlfi.        flg  1430, 143J 


ARTICLE  IX. 

DISQUALIFICATION  OF  JUDGES  AND  TBANSFEBS  OF  ADMINISTRATIONS. 


|1430.    When  judge  not  to  act. 
11431.    Transfer  of  probate  matters  to  ad- 
joining county. 


$  1432.  Transfer  not  to  change  right  to  ad- 
minister.    Betransfer,  how  made. 

§  1433.  When  proceedings  to  be  returned  to 
original  court. 


§  1430.    WHEN  JUDGE  NOT  TO  ACT.    No  will  shall  be  admitted  to  pro- 

bate,  or  letters  testamentary  or  of  administration  granted,  before  any  judge 

who  is  interested  as  next  of  kin  to  the  decedent,  or  as  a  legatee  or  devisee  under 

the  will,  or  when  he  is  named  as  executor  or  trustee  in  the  will,  or  is  a  witness 

thereto,  or  is  in  any  other  manner  interested  or  disqualified  from  acting. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  103  Probate  Act 
as  amended  April  4,  1864,  Stats.  1863-4,  p.  369,  f  9;  amendment  ap- 
proved April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  83. 


1.  Construction  of  above  section  and  sec- 
tions 1431-1433,  post* — The  evident  purpose 
and  intent  of  above  section  and  sections 
1421-1433,  post,  is  to  provide  a  proper  forum 
for  the  administration  of  estates  of  de- 
ceased persons  dying  resident  in  a  county 
in  which  the  judge  is  disqualified  to  admit 
the  will  to  probate  or  to  appoint  an  execu- 
tor or  administrator  of  the  estate.  A  trans- 
fer Is  not  necessary  when  some  judge  quali- 
fied to  act  attends   upon   the  court  in   the 


county  in  which  the  petition  Is  filed  and  a 
retransfer  of  proceedings  must  be  made 
should  the  disqualified  judge  cease  to  act 
before  the  settlement  of  the  estate. — Estate 
of  Graves,  8  Cal.  App.   254,   257,   96  Pac.   792. 

As  to  appointment  void  because  granted 
by  a  Judire  disqualified  to  act,  see  note  81 
Am.  St.  Rep.  543. 

As  to  disqualification  of  judge  to  alt  or 
act,  see,  ante,  5  966. 


§  1431.    TRANSFER  OF  PROBATE  MATTERS  TO  ADJOINING  COUNTY. 

When  a  petition  is  filed  in  the  superior  court,  praying  for  admission  to  probate 
of  a  will,  or  for  granting  letters  testamentary  or  of  administration,  or  when 
proceedings  are  pending  in  the  superior  court  for  the  settlement  of  an  estate, 
and  there  is  no  judge  of  said  court  qualified  to  act,  an  order  must  be  made 
transferring  the  proceedings  to  the  superior  court  of  an  adjoining  county,  and 
the  clerk  of  the  court  ordering  the  transfer  must  transmit  to  the  clerk  of  the 
court  to  which  the  proceedings  are  ordered  to  be  transferred  a  certified  copy  of 
the  order  and  all  papers  on  file  in  his  office  in  the  proceedings ; 

[Authority  of  court  to  which  transferred.]  and  thereafter  the  court  to  which 
the  proceeding  is  transferred  shall  exercise  the  same  authority  and  jurisdiction 
over  the  estate,  and  all  matters  relating  to  the  administration  thereof,  as  if  it 
had  original  jurisdiction  of  the  estate ; 

[When  case  shall  not  be  transferred.]  provided,  there  shall  not  be  any 
necessity  for  transferring  such  proceedings,  or  any  of  them,  when  a  judge  of 
some  other  county  qualified  to  act  attends  at  the  request  of  the  judge  of  the 
county  where  such  proceedings  are  pending,  to  hold  court,  to  conduct  and  to 
try  such  proceedings;  and  such  judge  when  so  called  upon  to  preside,  shall 
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exercise  the  same  jurisdiction  over  any  proceeding  in  the  estate  as  is  exercised 

in  other  cases  under  like  circumstances. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  104  Probate 
Act  as  amended  March  20,  1866,  Stats.  1866-6,  p.  328,  S  1;  amendment 
approved  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  P.  84;  March 
31,  1891,  Stats,  and  Amdts.  1891,  p.  435;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  206,  held  unconstitutional, 
see  history,  §  5  ante;  amendment  approved  March  16,  1907,  Stats,  and 
Amdts.  1907,  p.  324,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  494. 

§  1432.  TRANSFER  NOT  TO  CHANGE  RIGHT  TO  ADMINISTER.  RE- 
TRANSFER,  HOW  HADE.  The  transfer  of  a  proceeding  from  one  court  to 
another  as  provided  for  in  the  preceding  section,  shall  not  affect  the  right  of 
any  person  to  letters  testamentary  or  of  administration  on  the  estate  trans- 
ferred, but  the  same  persons  are  entitled  to  letters  testamentary  or  of  adminis- 
tration on  the  estate,  in  the  order  hereinbefore  provided.  If,  before  the  admin- 
istration is  closed  of  any  estate  so  transferred  as  herein  provided,  another 
person  is  elected  or  appointed,  and  qualified  as  judge  of  the  court  wherein  such 
proceeding  was  originally  commenced,  who  is  not  disqualified  to  act  in  the 
settlement  of  the  estate,  and  the  causes  for  which  the  proceeding  was  trans- 
ferred no  longer  exist,  any  person  interested  in  the  estate  may  have  the  pro- 
ceeding returned  to  the  court  from  which  it  was  originally  transferred,  by. 
filing  a  petition  setting  forth  these  facts,  and  moving  the  court  therefor. 

History:  Enacted  March  11,  1872;  amendment  approved  April  16, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  84;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  207,  held  unconstitutional, 
see  history,  §  5  ante;  amendment  approved  March  16,  1907,  Stats,  and 
Amdts.  1907,  p.  324,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  495. 

§1433.  WHEN  PROCEEDINGS  TO  BE  RETURNED  TO  ORIGINAL 
COURT.  On  hearing  the  motion,  if  the  facts  required  by  the  preceding  section 
to  be  set  out  in  the  petition  are  satisfactorily  shown,  and  it  further  appears  to 
the  court  that  the  convenience  of  parties  interested  would  be  promoted  by  such 
change,  the  judge  must  make  an  order  transferring  the  proceeding  back  to 
the  court  where  it  was  originally  commenced;  and  the  clerk  of  the  court 
ordering  the  transfer  must  transmit  to  the  clerk  of  the  court  in  which  the  pro- 
ceeding was  originally  commenced,  a  certified  copy  of  the  order,  and  all  the 
original  papers  on  file  in  his  office  in  the  proceeding;  and  the  court  where  the 
proceeding  was  originally  commenced  shall  thereafter  have  jurisdiction  and 
power  to  make  all  necessary  orders  and  decrees  to  close  up  the  administration 
of  the  estate. 

History:  Enacted  March  11,  1872;  amendment  approved  April  16, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.)v  p.  84. 
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ARTICLE  X. 

REMOVALS  AND  SUSPENSIONS  IN  CERTAIN  CASES. 


1 1436.    Suspension  of  powers  of  executor. 

{1437.  Executor  to  have  notice  of  his  sus- 
pension, and  to  be  cited  to  appear. 

11438.  Any  party  interested  may  appear  on 
hearing. 


1 1439.    Notice  to  absconding  executors  and 

administrators. 
§  1440.    May  compel  attendance. 


§1436.    SUSPENSION  OF  POWERS  OF  EXECUTOR.    Whenever  a  judge 

of  a  superior  court  has  reason  to  believe  [1]  from  his  own  knowledge,  or  [2] 

from  credible  information,  that  any  executor  or  administrator  has  [1]  wasted, 

[2]  embezzled,  or  [3]  mismanaged,  or  [4]  is  about  to  waste  or  embezzle  the 

property  of  the  estate  committed  to  his  charge,  or  [5]  has  committed  or  [6] 

is  about  to  commit  a  fraud  upon  the  estate,  or  [7]  is  incompetent  to  act,  or 

[8]  has  permanently  removed  from  the  state,  or  [9]  has  wrongfully  neglected 

the  estate,  or  [10]  has  long  neglected  to  perform  any  act  as  such  executor  or 

administrator,  he  must,  by  an  order  entered  upon  the  minutes  of  the  court, 

direct  such  executor  or  administrator  to  be  cited  to  appear  and  show  cause 

why  his  letters  should  not  be  revoked,  and  may  also  suspend  the  powers  of 

such  executor  or  administrator,  until  the  matter  is  investigated. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  281  Probate  Act 
as  amended  May  20,  1861,  Stats.  1861,  p.  651,  §  100;  amendment  ap- 
proved April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  84;  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  207,  held 
unconstitutional,  see  history,  §  5  ante;  amendment  approved  March 
16. 1907,  Stats,  and  Amdts.  1907,  p.  325,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  495. 


8TSPEN8ION  OF  EXECUTOR 'S  POWERS. 

1.  As  to  generally. 

2.  Administrator  with   the   will  annexed — 

Special  administrator. 

3.  Appeal  from  order  removing  executor  or 

administrator. 

4.  "Authority  is  extinguished ' '  —  Equiva- 

lent to  * '  ceases  to  be  competent. ' ' 

5.  Court  may  consider  the  ' '  information ' ' 

to  determine  if  credible. 

1,7.  Discretion  in  court  as  to  suspension  or 
removal. 

8.  False  claim  allowed  for  private  debt. 

9.  Immaterial  how  information  obtained. 

10.  Letters  not  revoked  in  ease  of  doubt. 

11.  No  removal  but  for  good  cause. 

H  Same  —  Appointing  special  administra- 
trix. 

13.  Sfcme— Without  hearing. 

14.  No  suspension  until  truth  of  allegations 

established. 

15.  Nonresident    executor   removed    for   ab- 

sence. 

li  il Permanently  removed"  —  Means  "be- 
yond process.' ' 

IT.  Removal  —  Executor  owing  conflicting 
duties. 


18.  Same — For  procuring  conveyance  to  other 

parties. 

19.  Same — For  unfaithfulness. 

20.  Revocation     must    follow    citation     and 

proof  of  cause. 

21.  Suspension  not  necessary  before  citation. 

22.  Same— Or  removal  following  waste,  mis- 

management, or  incompetency. 

23.  Vacancy  before  appointment  of  another. 

1.  As  to  generally. — Although  the  court 
has  no  power  to  appoint  an  administrator 
of  the  estate  of  a  deceased  person  until  a 
former  administrator  has  been  removed,  or 
his  resignation  accepted,  section  1427,  ante, 
does  not  require  that  the  resignation  of  a 
former  administrator  must  have  been  ac- 
cepted before  the  filing-  of  the  petition  for 
the  appointment  of  a  successor. — Barboza  v. 
Pacific  Portland  Cement  Co.,  162  Cal.  36,  41, 
120  Pac.  767. 


2.     Administrator  with  the  will 
Special    administrator. — Upon    the    removal 
and   suspension   from   office  of  an   executor, 
pending  appeal  from  the  order,  the  court  la 
empowered  under  section   1411,  ante,  to  ap- 
point a  special   administrator,  but  can  not. 
under  above  section,  appoint  an  administra- 
tor with   the  will  annexed,  since  the  appeal 
from  stays   all   proceedings  under  the  gert- 
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eral  administration  of  the  estate,  the  ques- 
tion as  to  who  shall  be  the  general  admin- 
istrator being  involved  In  the  appeal. — ■ 
Estate  of  Chadbourne,  14  Cal.  App.  112, 
Pac.  472. 

As    to    administrator   with    will    annexed. 

see,  ante,  §  1349,  note  par.  17. 

Aa  to  special  administrators,  see,  ante, 
§§  1411-1418  and  notes. 

3.  Appeal  from  order  removing-  executor 
or  administrator  stays  all  proceedings,  and 
the  court  can  not  appoint  another  general 
administrator  or  executor  pending  the  ap- 
peal.— Estate  of  Chadbourne,  14  Cal.  App. 
481,  112  Pac.  472. 

4.  "Authority  is  extinguished"— Eq viva- 
lent  to  "ceases  to  be  competent."  —  When 
section  1352,  ante,  Is  read  in  connection 
with  sections  1350,  1411,  1436,  1437  and 
other  sections  of  this  code  it  sufficiently 
appears  that  the  words  "her  authority  is 
extinguished"  are  employed  as  equivalent 
of  "she  ceases  to  be  competent."  She  be- 
comes Incompetent  and  may  be  proceeded 
against  for  suspension  and  removal,  as  pro- 
vided in  above  section  and  sections  immedi- 
ately following.  —  Schroeder  v.  Superior 
Court,  70  CaR  343,  344,  11  Pac.  651. 

5.  Court  may  consider  the  "Information" 
to  determine  If  credible. — Above  section  di- 
rects that  an  order  must  be  made  suspend- 
ing powers  of  an  administrator  whenever 
judge  "has  reason  to  believe,  from  his  own 
knowledge,  or  from  credible  information," 
that  facts  named  in  statute  as  reasons  for 
such  order  exist.  This  provision  implies 
that  court  is  at  liberty  to  examine  and 
consider  the  "information"  for  purpose  of 
determining  whether  it  is  '"credible,"  or 
affords  any  reason  to  believe  in  truth  of 
facts  alleged. — Estate  of  Healy,  137  Cal. 
474,  476,  70  Pac.  455. 

6.  Discretion  In  court  as  to  suspension 
or  removal. — The  court  by  which  an  exec- 
utor or  administrator  is  appointed  has  very 
large  discretion  in  determining  whether 
upon  facts  presented  to  it,  officer  shall 
either  be  suspended  or  removed,  and  un- 
less it  shall  appear  that  such  discretion 
has  been  abused,  and  especially  where  evi- 
dence is  such  that  different  minds  might 
reach  different  conclusions  thereon,  action 
of  trial  court  will  not  be  reviewed  on  ap- 
peal.— Estate  of  Healy,  137  Cal.  474,  476, 
70  Pac.   455. 

7.  The  probate  judge,  as  general  super- 
visor and  guardian  of  estates  of  deceased 
persons,  has  power  by  law  to  suspend  or 
remove  an  administrator  "whenever  he  has 
reason  to  believe,  either  from  his  own 
knowledge  or  from  credible  information, 
that  such  administrator  has  fraudulently 
wasted  or  mismanaged  estate  or  is  about 
to  do  so  or  has  become  incompetent  to 
manage  it."  With  exercise  of  this  power, 
so  necessary  to  protection  and  security  of 
estate,  an  appellate  court  should  not  inter- 


fere unless  it  be  clearly  shown  that  there 
has  been  gross  abuse  of  discretion  by  pro- 
bate court. — Deck's  Estate  v.  Gherke,  6  Cal. 
666,  669;  Estate  of  Moore,  83  Cal.  583,  587, 
23  Pac.  794;  Estate  of  Rathgeb,  125  Cal. 
302,  307,  57  Pac.  1010.  See  In  re  Ming.  15 
Mont.  79,  92,  38  Pac.  228;  Deegan  v.  Deegan, 
22  Nev.  185.  197.  58  Am.  St.  Rep.  745,  3? 
Pac.  360. 

8.  False  claim  allowed  for  private  debt. 

« — The  act  of  the  executor  in  allowing  a 
false  claim  against  the  estate,  with  full 
knowledge  of  how  the  claim  had  originated, 
and  that  he  had  himself  created  the  same 
as  a  claim  against  the  estate,  for  the  pur- 
pose of  reimbursing  his  sister-in-law  for 
money  which  jie  himself  had  borrowed  from 
her,  constituted  a  fraud  against  the  estate 
for  which  he  was  properly  removed  under 
above  section. — In  re  Newell,  18  Cal.  App. 
258,  262,  122  Pac.  1099. 

As  to  liability  of  sureties  on  bond  for 
misconduct  of  administrator,  see,  ante, 
98  1387-1407   and   notes. 

9.  Immaterial  how  Information  obtained. 

« — It  is  immaterial  how  judge  obtains  infor- 
mation on  which  he  acts  in  removal  of 
executor  or  administrator.  He  may  pro- 
ceed "whenever  from  his  own  knowledge 
or  credible  information"  facts  may  appear, 
and  it  is  no  objection  that  public  adminis- 
trator, who  has  filed  petition,  is  volunteer 
without  any  Interest  in  estate. — Estate  of 
Kelley,   122  Cal.  379,   383,   55  Pac.   136. 

10.  Letters  not  revoked  In  case  of  doubt. 

— In  case  where,  upon  issues  involving  con- 
duct of  administrator  in  respect  to  thirteen 
head  of  cattle  and  a  note  and  mortgage, 
evidence  was  such  as  at  least  to  create  a 
doubt  whether  they  were  ever  property  of 
decedent,  and  it  clearly  appeared  that  ad- 
ministrator had  good  grounds  for  believing 
that  they  did  not  belong  to  estate,  it  can 
not  be  held  that  court  was  required  to  re- 
voke letters — Estate  of  Healy,  137  Cal.  474- 
476,  70  Pac.  455. 

11.  No    removal    but    for    good    cause. — 

While  it  is  duty  of  courts  to  protect  care- 
fully interest  of  estates,  rights  of  those 
who  are  appointed  to  take  charge  of  and 
manage  them  should  not  be  overlooked; 
and  an  administrator  should  not  be  re- 
moved except  for  good  and  sufficient  cause. 
— Estate  of  Welch,  86  Cal.  179,  183,  24  Pac. 
943. 

12.  Same  —  Appointing*  special  adminis- 
tratrix.— An  order  appointing  special  ad- 
ministratrix did  not  operate  as  removal  of 
executrix,  where  she  has  never  been  cited 
to  appear  to  show  cause  why  her  letters 
should  not  be  revoked.  Schroeder  v.  Su- 
perior Court,  70  Cal.  343,  344,  11  Pac.  661. 

18.     Same — Without    hearing. — The    court 
can   not  of  its   own   motion   remove   admin- 
istrator without  giving  him  an  opportunity 
to  be  heard. — Estate  of  Moore,  83   Cal.    583 
586,  23  Pac.  794. 
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14.  !fo  suspension  until  truth  of  allega- 
tions established. — Provision  of  this  statute 
implies  that  court  is  at  liberty  to  examine 
and  consider  '•information"  for  the  purpose 
•f  determining  whether  it  is  "credible"  or 
affords  any  reason  to  believe  in  truth  of 
facts  alleged.  The  court  is  not  required  to 
make  an  order  of  suspension  until  truth  of 
informer's  allegations  shall  have  been 
established. — Estate  of  Healy,  137  Cal.  474, 
47«.  70  Pac.  455. 

15.  Nonresident  executor  removed  for 
ssseaee. — Our  laws  are  made  to  promote 
interest  and  convenience  of  our  own  citi- 
lena.  and  should  be  construed,  if  possible, 
yithin  rules  of  construction,  to  promote 
tfcelr  welfare,  and  statute  should  be  so  con- 
strued as  to  give  ground  of  removal  of 
nonresident  executor  when  he  falls  to  come 
to  this  state  and  personally  conduct  busi- 
ness of  estate  at  such  times,  and  as  fre- 
quently as  interests  of  estate  and  of  those 
concerned  in  its  settlement  may  require, 
and  court  exercising  sound  discretion  must 
be  judge  as  to  what  will  constitute  perma- 
nent absence  from  state. — Estate  of  Kelley, 
122  Cal.  379,  382,  55  Pac.  136. 


1C  "Permanently  removed"— Means  "be- 
Tsni  proeeaa." —  The  phrase  "has  perma- 
nently removed  from  the  state"  in  above  sec- 
tion may  more  properly  refer  to  resident 
executor  who  has  permanently  removed 
from  state,  but  reason  for  revoking  letters 
in  such  case  applies  equally  to  nonresident 
executor  who  comes  here  to  receive  his  ap- 
pointment, and  then  permanently  with- 
draws from  state  and  remains  away.  It  is 
hts  permanent  absence  from  place  where 
bntlness  is  to  be  transacted  beyond  pro- 
cess of  court,  and  where  creditors  of 
mate  and  others  having  business  with  it 
'ta  not  reach  him.  that  creates  disquali- 
fication: and  this  is  equally  true  of  both 
resident  and  nonresident  executors. — Es- 
tate of  Kelley.  122  Cal.  37*,  382,  55  Pac.  136. 

17-    Removal— Executor  owing;  conflicting 

«■**»*» — Where  administrator  was  agent  at 
time  of  decedent's  death  of  woman  who  Te- 
nded in  New  York  and  held  mortgage  on 
Property  of  estate,  and  continued  to  be 
ten  after  he  became  executor,  and  his 
•sties  to  her  as  such  agent  and  to  estate  as 
executor  were  necessarily  to  some  extent 
conflicting,  court  was  justified  under  cir- 
cumstances in  making  an  order  for  removal 
of  executor  on  ground  of  mismanagement 
md  neglect  of  estate. — Estate  of  Bell,  135 
CaL  1»4.  1*5.  67  Pac.  123. 


18.  same  For  procuring  conveyance  to 
••*»  aartlea* — If  allegations  of  complaint 
**e  true,  administrator,  by  procuring  con- 
▼rrance  of  property  to  which  estate  was 
TOlUed,  to  parties  other  than  estate,  com- 
mitted fraud  for  which  in  proper  proceed- 


ing it  will  be  duty  of  court  which  appointed 
him  to  remove  him. — Mesmer  v.  Jenkins,  61 
Cal.  151,   153. 

19.  Same— For  unfaithfulness. — Executor 
may  always  be  removed  after  appointment 
unless  he  discharges  duty  of  his  trust 
faithfully. — Estate  of  Bauquier,  88  Cal.  302, 
313,  26  Pac.  178,  532. 

20.  Revocation  must  follow  citation  and 
proof  of  cause.  —  Provisions  for  "removal 
and  suspension  of  certain  cases"  of  exec- 
utors and  administrators  are  found  in  above 
section  and  following  sections  to  and  in- 
cluding section  1440,  post,  and  judge  may 
suspend  the  powers  of  an  executor  for 
various  causes,  among  them  "whenever  any 
executor  has  permanently  removed  from 
state,"  and  It  then  becomes  duty  of  judge 
to  cite  executor  to  appear  to  show  cause 
why  his  letters  should  not  be  revoked.  "If 
it  appear,  and  the  court  is  satisfied  that 
there  exists  cause  for  his  removal,  his 
letters  must  be  revoked." — Estate  of  Kelley, 
122   Cal.    379,   381,   65    Pac.    136. 

21.  Suspension  not  necessary  before  cita- 
tion.— It  is  not  necessary  that  court  first 
suspend  an  executor  before  citing  him  to 
appear  and  show  cause  why  his  letters  % 
should  not  be  revoked.  Suspension  looks 
to  removal  of  executor  and  is  a  step 
towards  it,  but  not  a  necessary  one.  Usually 
grounds  of  suspension  will  justify  removal, 
but  former  takes  steps  without  hearing 
while  latter  can  not;  as  It  becomes  duty  of 
court  to  issue  citation,  after  suspension, 
there  is  no  reason  why  it  may  not  reach 
ultimate  object — removal — upon  direct  pro- 
ceeding.— Estate  of  Kelley,  122  Cal.  379,  882,  * 
55  Pac.  136. 

22.  Same— Or    removal    following    waste, 
mismanagement,     or     Incompetency.  —  The 

probate  judge,  as  general  supervisor  and 
guardian  of  estate  oi  deceased  persons,  has 
power,  by  law,  to  suspend  or  remove  an  ad- 
ministrator whenever  he  has  reason  to  be- 
lieve, either  from  his  own  knowledge  or 
from  credible  information,  that  such  ad- 
ministrator has  fraudulently  wasted  or  mis- 
managed estate,  or  is  about  to  do  so,  or 
has  become  incompetent  to  manage  it. — 
Deck's  Estate  v.  Gherke,  6  Cal.  667,  669; 
Estate  of  Rathgeb,  125  Cal.  302,  307,  67  Pac. 
1010.  See  Deegan  v.  Deegan,  22  Nev.  185, 
197,  68  Am.  St.  Rep.  745,  37  Pac.  360. 

23.  Vacancy  before  appointment  of  an- 
other.— There  is  no  such  thing  as  removal 
of  existing  administrator  simply  by  force 
of  appointing  of  another  person.  Office 
must  first  become  vacant  before  second  ap- 
pointment can  be  made.  A  vacancy  may 
arise  by  operation  of  law  upon  happening 
of  certain  events,  as  by  lunacy  of  adminis- 
trator, established  by  Judicial  decree,  or  by 
his  conviction  of  an  infamous  crime. — 
Haynes  v.  Meeks.  20  Cal.  288,  31L. 


I14S7.    REVOCATION  OF  LETTERS,  WHEN.    If  the  executor  or  admin- 
•trttor  fails  to  appear  in  obedience  to  the  citation,  or.  if  he  appears,  and  the 


1438-144* 


WHO  MAY  APPEAR— NOTICE— ATTENDANCE. 
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court  ifl  satisfied  from  the  evidence,  that  there  exists  cause  for  his  removel,  his 
letters  must  be  revoked. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  283  Probate 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  207,  held  unconstitutional,  see  history,  § 5  ante; 
amendment  approved  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  325, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  495. 

1.    Cfa.ara*es  formulated  need  not  fee  relter-       sufficient  reason  to  say  that,  when  they  are 


ated. — Above  section  evidently  contemplates 
that  charges  which,  if  believed  by  court, 
may  be  ground  for  suspending  representa- 
tive shall  also,  if  proved  upon  hearing,  be 
ground  for  removing  him,  and  there  is  not 


formulated  in  sworn  statement  prior  to 
Issuing  citation  to  show  cause,  they  must 
afterwards  be  reiterated  in  separate  docu- 
ment.— Estate  of  Rathgeb,  126  Cal.  302,  808, 
57  Pac.  1010. 


§  1438.    ANT  PARTY  INTERESTED  MAY  APPEAR  ON  HEARING     At 

the  hearing,  any  person  interested  in  the  estate  may  appear  and  file  his  allega- 
tions in  writing,  showing  that  the  executor  or  administrator  should  be  removed; 
to  which  the  executor  or  administrator  may  demur  or  answer,  as  hereinbefore 
provided.    The  issues  raised  must  be  heard  and  determined  by  the  court. 

History:     Enacted  March  11,  1872,  substantial  re-enactment  of  §  284 
Probate  Act. 


CHARGES,  NEW  NOT  REQUIRED- 
HEARING. 

1.  Charges  previously  made — Need  not  be  filed 

anew. 

2.  Same  —  Administrator    entitled    to    notice, 

and  to  introduce  evidence. 

1.  Charges  previously  mate— Nee*  not  be 
II led  anew. — The  provisions  of  above  section, 
allowing:  any  person  Interested  In  estate  to 
appear  at  hearing  and  file  charge 8  against 
representative,  can  not  be  construed  as  re- 
quiring charges  previously  made  to  be  filed 


anew,  for  section  further  declares  that  ex- 
ecutor or  administrator  may  demur  or  an- 
swer to  allegations  filed  at  hearing  "as 
hereinbefore  provided"  —  apparently  refer- 
ring to  proceedings  already  on  foot  to  com- 
pel him  to  show  cause  and  in  which  he  has 
or  may  have  made  answer. — Estate  of  Rath- 
geb, 125  Cal.  302,  308,  67  Pac.  1010. 


2.  Same— Administrator  entitled  to 
tice,  and  to  Introduce  evidence  at  the  hear- 
ing.— See  Schroeder  v.  Superior  Court,  70 
Cal.  343,  344,  11  Pac.  651;  Estate  of  Moore, 
83  Cal.  683,  587,  23  Pac.  794. 


§1439.  NOTICE  TO  ABSCONDING  EXECUTORS  AND  ADMINISTRA- 
TORS. If  the  executor  or  administrator  has  absconded  or  conceals  himself,  or 
has  removed  or  absented  himself  from  the  state,  notice  may  be  given  him  of  the 
pendency  of  the  proceedings  by  publication,  in  such  manner  as  the  court  may 
direct,  and  the  court  may  proceed  upon  such  notice  as  if  the  citation  had  been 
personally  served. 

History:    Enacted  March  11,  1872,  re-enactment  of  §  285  Probate  Act 
as  amended  May  20,  1861,  Stats,  and  Amdts.  1861,  p.  652,  §  102. 

As  to  revocation  of  authority  of  executor       when     absconding    or    concealing    himself, 
or    administrator    residing*    oat    of    county       see,  post,  5  1630. 

§  1440.  MAY  COMPEL  ATTENDANCE.  In  the  proceedings  authorized  by 
the  preceding  sections  of  this  article,  for  the  removal  of  an  executor  or  admin- 
istrator, the  court  may  compel  his  attendance  by  attachment,  and  may  compel 
him  to  answer  questions,  on  oath,  touching  his  administration,  and,  upon  his 
refusal  so  to  do,  may  commit  him  until  he  obey,  or  may  revoke  his  letters,  or 

both. 

History:    Enacted  March  11,  1872,  re-enactment  of  §  286  Probate  Act 
as  amended  May  20,  1861,  Stats.  1861,  p.  652,  §  103. 

As  to  attachment  for  not  obeying;  citation.  As  to  contempt   for  falllna*  to  obey  dta- 

aee,  post,  {  1627.  *«©n,  see,  ante,  {  1209,  subdivision  6,  and  note, 
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CHAPTER  IT 

OF  THE  DTVENTOBY  AND  COLLECTION  OF  THE  EFFECTS  OF  DECEDENTS. 

Article  X.    Inventory,  Appraisement,   and  Possession  or  Estate,    §§  1443-1455. 
IX    Embezzlement  and  Suebendek  op  Property  op  Estate,  §§  1458,1461. 


ARTICLE  I. 

INVENTORY,  APPRAISEMENT,"  AND  POSSESSION  OF  ESTATE. 


11443. 

11444. 
11445. 

11444. 


11447. 
11448. 

11449. 
U450. 


Inventory  to  be  returned,  including 
the  homestead. 

Appraisement  and  pay  of  appraisers. 

Oath  of  appraisers  and  inventory, 
how  made. 

Inventory  to  account  for  moneys.  If 
all  money,  no  appraisement  neces- 
sary. 

Effect  of  naming  a  debtor  executor. 

Discharge  or  bequest  of  debt  against 
executor. 

To  make  oath  to  inventory. 

Letters  may  be  revoked  for  neglect 
of  administrator. 


§  1451.  Inventory  of  after-discovered  prop- 
erty. 

§  1452.  Administrator  and  executor  to  pos- 
sess real  and  personal  estate. 

1 1453.  Executor  or  administrator  to  deliver 
real  estate  to  heirs  or  devisees, 
when. 

§  1454.  Surviving  heirs  may  collect  money 
deposited  in  bank. 

§  1455.  Who  may  collect  balance  deceased 
annuitants  from  teacher's  retire- 
ment salary-fund. 


§1443.  DTVENTOBY  TO  BE  RETURNED,  INCLUDING  THE  HOME- 
STEAD. Every  executor  or  administrator  must  make  and  return  to  the  court, 
within  three  months  after  his  appointment,  a  true  inventory  and  appraisement 
of  all  the  estate  of  the  decedent,  including  the  homestead,  if  any,  which  has 
come  to  his  possession  or  knowledge. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  105  Probate 
Act;  amendment  approved  April  16,  1880  (C.  C.  P.  pt.),  p.  85;  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  207, 
held  unconstitutional,  see  history,  §  5  ante. 


DTVENTOBY  BETTJRNED  TO  INCLUDE 
HOMESTEAD.. 

1.  Appraisement  of  homestead — Not  necessary 

when. 
1  Creditors  not  affected. 

3.  Directory — Provision  as  to  time  is. 

4.  Evidence — Compensation  of  administrator. 

5.  Jurisdiction  of  court — To  charge  executor 

with  property  of  deceased. 

1  New  or  further  inventory. 

*•  Notice  to  creditors. 

&  Sole  heir  of  estate — Settlement  with,  with- 
out administration — Bight  of  adminis- 
trator. 

••  Same— Same — Laches — What  constitutes  — 
Lapse  of  time. 

A»  ta  Inventory  of  after-discovered  prop- 
yl*, see,  post,  1 1461  and  note. 

*•  Appraisement  of  bomestead— Not  nec- 
•■wj  when, — Notwithstanding  the  provi- 
w«m  of  above  section  requiring-  appraise- 
ment of  the  homestead,  in  those  cases  in 
wh.rh  the  wife  has  declared  a  homestead  on 


community  property,  on  the  death  of  the 
husband  the  title  in  the  homestead  passes 
to  the  wife,  under  provision  of  section  1265 
Civil  Code,  and  it  need  not  be  inventoried 
in  administering  his  estate. — Estate  of 
Shlrey,  167  Cal.  193,  138  Pac.  994. 

As  to  appraisement  of  homestead,  see, 
post,  89  1476  et  seq.  and  notes. 

2.  Creditor*  not  affected. — Inventory  re- 
quired to  be  made  by  these  sections,  and 
duty  imposed  upon  executor  or  adminis- 
trator to  take  into  his  possession  all  es- 
tate, etc.,  and  to  collect  all  debts  due  de- 
cedent, etc.,  can  not  affect  rights  of 
creditors  or  change  their  relations  in  re- 
spect to  mutual  obligations. — Ainsworth  v. 
Bank  of  California,  119  Cal.  470,  477,  39 
Li.  R.  A.  686,  61  Pac.  952. 

3.  Directory— Provision   as   to   time   is. 

Provision    requiring    inventory    to    be    filed 
within  three  months  is  directory,  and  does 
not    render    it    invalid    when    subsequently  «> 
flled.-^P.helan  v.  Smith,  100  Cal.  158,  169,  34 
Pac.  667? 

4.  Evidence — Compensation  of  admin  Is- 
trator. — Inventory   and   appraisement  is,   in 
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any  event,  only  prima  facie  evidence  of 
value  of  estate  In  matter  of  fixing:  compen- 
sation of  administrator. — Matter  of*  Sim- 
mons, 43  Cal.  543,  549. 

6.  Jurisdiction  of  court— To  charge  ex- 
ecutor with  property  of  deceased* — The  su- 
perior court  sitting:  in  probate  has  juris- 
diction to  determine  the  ambunt  of  money 
and  property  of  the  estate  that  has  come 
into  his  hands,  for  the  purpose  of  charging: 
him  therewith,  and  in  determining:  that 
question  to  determine  all  questions  neces- 
sarily incident  thereto,  including:  an  issue 
as  to  the  title  to  property  claimed  by  the 
executor  as  personal  estate. — Stevens  v.  Su- 
perior Court,  155  Cal.  151,  99  Pac.  512. 

6l  New  or  farther  Inventory  and  ap- 
praisement may  be  ordered  where  necessary 
for  information  of  court  in  matter  of  set- 
ting: apart  homestead. — Phelan  v.  Smith,  100 
Cal.   158,   169,  34   Pac.   667. 

7.  Notice  to  creditors  may  be  given  be- 
fore making:  of  inventory. — Paterson  ▼. 
Schmidt,  111  Cal.  457,  458,  44  Pac.  161. 

8.  Sole  heir  of  estate — Settlement  with, 
without  administration— Rlvht  of  adminis- 
trator.— In  a  case  in  which  there  is  no  real 
estate,  no  creditors,  and  no  controversy  as 
to  the  heirs,  the  father  of.  the  deceased,  be- 
tween whom  and  the  administrator  a  re- 
lation of  trust  and  confidence  existed,  be- 
ing:  the   sole   heir,   it  can  not  be  said  that 


It  was  the  duty  of  the  administrator  In  any 
event  to  pursue  the  course  indicated  by  the 
above  section  and  sections  1622,  1636  and 
1665,  post;  and  while  that  would  be  the 
more  regular  procedure,  and  would  afford 
the  administrator  greater  security,  there  is 
nothing:  unreasonable  or  illegal  in  his  set- 
tling with  his  father  without  the  formality 
of  the  ordinary  administration  of  estates, 
his  determination  being:  subject  to  review 
by  the  court  at  the  instance  of  an  inter- 
ested party. — Pratt  v.  Pratt,  43  Cal.  App. 
261,  184  Pac.  956,  distinguishing:  Estate  of 
Willey,  140  Cal.  238,  73  Pac.  998. 

9.  Same— Same — Laches  —  What  consti- 
tntes  liBpse  of  time. — Laches,  unlike  the 
statute  of  limitations,  is  not  a  mere  matter 
of  time,  it  Involves  and  Implies  some  other 
circumstance  or  circumstances  that  would 
render  inequitable  the  enforcement  of  a 
claim,  such  as  a  change  in  the  relations  of 
the  parties  or  the  condition  of  the  prop- 
erty that  Is  deemed  a  justification  for  the 
denial  of  any  relief;  the  great  lapse  of 
time,  especially  if  the  claimant  has  knowl- 
edge of  the  existence  of  his  right,  however, 
is  often  held  sufficient  to  create  the  pre- 
sumption or  implication  of  another  fact  of 
an  equitable  nature,  such  as  payment,  and 
thus  to  justify  a  decision  against  the  claim- 
ant.— Pratt  v.  Pratt,  43  Cal.  App.  261,  184 
Pac.  956,  applying  the  doctrine  in.  Miller  v. 
Ash,  156  Cal.  544,  105  Pac  600. 


§1444.     APPRAISEMENT  AND  PAY  OF  APPRAISERS.     To  make  the 

appraisement,  the  court,  or  a  judge  thereof,  must  appoint  three  disinterested 

persons,  one  of  whom  must  be  one  of  the  inheritance-tax  appraisers  provided 

for  by  law   (any  two  of  whom  may  act,  provided  that  one  of  them  be  the 

inheritance-tax  appraiser) ;  provided,  that  the  court  may,  in  its  discretion, 

appoint  said  inheritance-tax  appraiser  as  sole  appraiser  to  appraise  said  estate. 

Each  of  said  appraisers  is  entitled  to  receive,  from  each  estate  he  appraises,  as 

compensation  for  his  services,  not  to  exceed  five  dollars  per  day  (together  with 

his  actual  and  necessary  expenses),  to  be  allowed  by  the  court  or  judge.    The 

appraisers  or  appraiser  must,  with  the  inventory,  file  a  verified  account  of  their 

or  his  services  and  disbursements.    If  any  part  of  the  estate  is  in  any  other 

county  than  that  in  which  letters  issued,  an  appraiser  or  appraisers  thereof 

may  in  the  same  manner  as  above  provided,  be  appointed,  either  by  the  court 

or  judge  having  the  jurisdiction  of  the  estate,  or  by  the  court  or  judge  of  such 

other  county,  on  request  of  the  court  or  judge  having  jurisdiction.    No  clerk 

or  deputy,  nor  any  person  related  by  consanguinity  or  affinity  to  or  connected 

by  marriage  with,  or  being  a  partner  or  employee  of  the  judge  of  the  court, 

shall  be  appointed  or  shall  be  competent  to  act  as  appraiser  in  any  estate,  or 

matter  or  proceeding  pending  before  said  judge  or  in  said  court. 

History:  Enacted  March  11,  1872;  amendment  approved  April  16, 
1880  (C.  C.  P.  pt.),  p.  85;  March  23,  1893,  Stats,  and  Amdts.  1893, 
p.  185,  April  21,  1909,  Stats,  and  Amdts.  1909,  p.  1023;  April  7,  1911, 
Stats,  and  Amdts.  1911,  p.  712;  May  10,  1915,  Stats,  and  Amdts.  1915, 
p.  434;  May  10,  1917,  Stats,  and  Amdts.  1917,  p.  329.  In  effect  July  27, 
1917. 


CI.  1  Yt  Art.  I.]  OATH  OF  APPRAISERS — INVENTORY,  HOW  MADE.  %%  1446, 144* 

§1446.  OATH  OF  APPBAISEBS.  INVENTORY,  HOW  MADE.  Before 
proceeding  to  the  execution  of  their  duty,  the  appraisers  must  take  and  sub- 
scribe an  oath,  to  be  attached  to  the  inventory,  that  they  will  truly,  honestly, 
and  impartially  appraise  the  property  exhibited  to  them,  according  to  the  best 
of  their  knowledge  and  ability.  They  must  then  proceed  to  estimate  and 
appraise  the  property;  each  item  of  property  must  be  set  down  separately, 
with  the  value  thereof  in  dollars  and  cents,  in  figures,  opposite  the  items 
respectively. 

[Contents  of  inventory.]  The  inventory  must  contain  [1]  all  the  estate  of 
the  decedent,  real  and  personal,  [2]  a  statement  of  all  debts,  bonds,  mortgages, 
notes,  and  other  securities  for  the  payment  of  money  belonging  to  the  decedent, 
[3]  specifying  the  name  of  the  debtor  in  each  debt  or  security,  [4]  the  date, 
the  sum  originally  payable,  [5]  the  indorsement  thereon  (if  any),  with  their 
dates,  and  [6]  the  sum  which,  in  the  judgment  of  the  appraisers,  may  be  col- 
lected on  each  debt  or  security;  and  [7]  a  statement  of  the  interest  of  the 
decedent  in  any  partnership  of  which  he  was  a  member,  to  be  appraised  as  a 
single  item.  The  inventory  must  also  show,  so  far  as  the  same  can  be  ascer- 
tained by  the  executor  or  administrator,  [8]  what  portion  of  the  property  is 
community  property,  and  [9]  what  portion  is  the  separate  property  of  the 
decedent. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  107  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  634,  §  30;  amendment 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  208,  held  unconstitutional,  see  history,  $  5  ante;  amendment  ap- 
proved March  16,  1907,  Stats,  and  Amdts.  1907,  p.  326,  Kerr's  Stats. 
and  Amdts.  190&-7,  p.  495. 

INVENTOBY— HOW  MADE.  2.    Property  of  which  administrator  ha« 

L  Interest  of  decedent  in  partnership  prop-      knowledge-— Inventory   must   set    forth   all 
grty  estate     and    property    that     has    come     to 

•  t»-       '*      *     i»  t     j    •   •  -l     i.      v      i         i        knowledge  of  administrator  as  well  as  that 
t  Property  of  which  administrator  has  knowl-      which   ha8   come   intQ   h|g  poMeM|on._B._ 

,         **'  tate  of  Simmons,  43  Cal.  643,  649. 

3.  Value  given  in  inventory  and  appraisement 

—Is  not  conclusive.  *•     V*1"*    ft-lvea    la    Inventory    and    ap- 


praisement—la  not  conclusive  for  any  pur- 

*»  *•  appraisement  of  Interest  In  partner*  pose.     Appraisers  merely  make  preliminary 

***  see.  post,  1 1685  and  note.  estimate  for   Information   of   court.     When 

1*   hterest    of    decedent    In    partnership  property  not  included  in  original  inventory 

"•ferty    must    be    included    in    inventory  Is  discovered  It  Is  duty  of  executor  or  ad- 

*a4  appraised    as    other    property    Is    ap-  ministrator  to  cause  value  of  such  property 

>rii«e4. — Painter   v.   Estate   of   Painter,    68  to  be  fixed  by  appraisers.— Estate  of  Hinck- 

C»L  m,  396.  9  Pac.  460.  ley,  58  Cal.  457,  616. 

11446.    INVENTOBY  TO  ACCOUNT  FOB  MONEYS.    IF  ALL  MONEY, 

■0  APPRAISEMENT  NECESSABY.     The  inventory  must  also  contain  an 

**c<mnt  of  all  moneys  belonging  to  the  decedent  which  have  come  to  the  hands 

of  the  executor  or  administrator,  and  if  none,  the  fact  must  be  so  stated  in  the 

inventory.   If  the  whole  estate  consists  of  money,  there  need  not  be  an  appraise- 

nut,  but  an  inventory  must  be  made  and  returned  as  in  other  cases. 

History:     Enacted  March  11,  1872,  re-enactment  of  §108  Probate 
Act  as  amended  April  2,  1866,  Stats.  1865-6,  p.  765,  §  3. 

1*  Mamey  tranaferred  to  wife  ia  trast  iso  or  not,  statute  of  limitations  does  not 
•hoald  be  Included  in  inventory  by  her  as  run  in  her  favor. — Sprague  v.  Walton,  145 
■SBfctnd'i  executor,   but   whether   she   does       Cal.  228,  236,  78  Pac.  645. 

*  CP.— 1S4  2020 
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NAMING    DEBTOR   EXECUTOR— EFFECT    OF. 
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§1447.    EFFECT  OF  NAMING  A  DEBTOR  EXECUTOR.    The  naming  of  a 

person  as  executor  does  not  thereby  discharge  him  from  any  just  claim  which 

the  testator  has  against  him,  but  the  claim  must  be  included  in  the  inventory, 

and  the  executor  is  liable  for  the  same,  as  for  so  much  money  in  his  hands, 

when  the  debt  or  demand  becomes  due. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  109  Probate 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  208,  held  unconstitutional,  see  history,  §  5  ante. 


NAMING  DEBTOR  EXECUTORY- 
EFFECT  OF. 

1,2.  Administrators  not  affected. 

3.  Appraisement  of  debt — Amount  imma- 

terial. 

4.  Chargeable  in  account  —  Amount   due 

on  executor's  note. 

5.  Same — To  what  extent. 

6,  7.  Construction  of  section  —  Liability  of 
sureties. 

8- 10.  Extent  of  rule — Not  cash  for  all  pur- 
poses. 

11.  Form  of  final  decree. 

12-16.  Liability  of  sureties. 

.7, 18.  Same — Form  of  decree. 

As  to  effect  of  appointment  of  debtor  as 
executor  or  administrator  to  discharge  debt 
or  charge  personal  representative  and  his 
•nrctles,  see  note  26  L.  R.  A   (N.  S.)  411. 

1.  Administrators  not  affected. — Above 
section  does  not  apply  restrictions  laid 
down  in  Treweek  v.  Howard,  106  Cal.  434, 
39  Pac.  20,  to  administrators. 

2.  In  case  of  administrator,  it  is  imma- 
terial what  common-law  rule  was,  for  sec- 
tion 1616,  post,  declares:  "No  executor  or 
administrator  is  accountable  for  any  debts 
due  decedent,  if  It  appears  that  they  had 
remained  uncollected  without  his  fault." 
This  rule  applies  to  debt  of  administrator 
equally  with  that  of  any  other  person,  and 
such  restrictions  upon  executor,  as  declared 
in  above  section,  are  not  applicable  to  ad- 
ministrator. True  rule  covering  liability  of 
sureties  of  administrators  in  such  cases  is 
declared  in  Estate  of  Walker,  125  Cal.  242, 
73  Am.  St.  Rep.  40,  57  Pac.  991;  Sanchez  v. 
Forster,  133  Cal.  614,  616,  65  Pac.  1077,  and 
Lyon  v.  Osgood,  68  Vt.  707,  7  Atl.  5. 

3.  Appraisement  of  debt— Amount  Imma- 
terial.— Where  it  appears  that  administra- 
tor in  his  individual  capacity  has  received 
during  course  of  his  administration  more 
than  sufficient  money  to  have  paid  his  debt 
to  deceased,  he  shall  be  charged  with 
amount  thereof,  notwithstanding  that  such 
debt  was  appraised  at  an  amount  below 
actual  amount  thereof. — Estate  of  Thomas, 
140  Cal.  397,  398,  73  Pac.  1059. 

4.  Chargeable  In  account— Amount  due 
on  executor's  note*  with  stipulated  interest 
thereon,  should  be  charged  against  him  on 
settlement  of  his  account. — Estate  of  Miner, 
46  Cal.  664,  568. 
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B.  Same — To  what  extent. — If  it  be  ad- 
mitted that  administrator  should  not  be 
4  charged  with  debt  due  decedent  as  money 
In  his  hands,  in  case  he  be  unable  to  pay 
same,  insolvency  might  not  be  reason  for 
not  charging  him.  One  may  be  insolvent, 
and  yet  be  able  to  pay  particular  debt.  He 
may  have  some  property,  and  yet  not 
enough  to  pay  all  of  his  debts,  and  if  in 
law  he  could  prefer  one  creditor  over  an- 
other, which  ordinarily  he  may,  then  it  Is 
his  duty  as  administrator  to  pay  debt  due 
estate  so  far  as  he  can.  If  he  could  have 
applied  any  money  to  payment  of  debt  at 
any  time  during  his  official  term,  and  failed 
to  do  so,  he  did  not  faithfully  execute  du- 
ties of  his  trust,  according  to  law,  and  he 
and  his  sureties  may  be  held  for  such 
amount  as  he  might  have  applied  to  pay- 
ment, for  it  Is  so  nominated  in  their  bond. 
— Estate  of  Walker,  126  Cal.  242,  246,  73 
Am.  St.  Rep.  40,  57  Pac.  991. 

*.     Construction    of    section— Liability    of 
sureties. — Much  controversy  has  existed   as 
to   extent   of  liability  of   executor   and    his 
sureties  for  debts   and   demands   due   or    to 
become  due  from  him  to  his  testator.  With 
a  view,  as  might  be  supposed,  of  setting  all 
such  .questions  at   rest,   above   section    was 
placed  in  the  code.     By  it  the  law  treats  a 
debt    or   demand    due    from    executor,    from 
time  it  becomes  due,  as  so  much  money  in 
his  hands.     Sureties   are  presumed  to    have 
signed  bond  In  view  -of  the  law,  and  are  as 
liable    thereon    as    they    would    have    been 
had  above  section  been  incorporated  in  bond. 
Where  executor  is  indebted  to  deceased  for 
moneys  he  had  embezzled  in  lifetime  of  de- 
ceased, the  debt  is  as  money  in  his  hands, 
and.   as    such,    part   of   estate    for   due    ad- 
ministration   of   which   sureties    became    li- 
able,  Just  as   they  did   for   restdue   thereof. 
The  poverty  or  riches  of  their  principal,  the 
condition  of  the  estate,  where  and  how   in- 
vested, were  proper  subjects  of  inquiry    for 
sureties  in   determining  whether  or  not    to 
become   responsible,   but   can   not    be    urged 
as    reasons    to    excuse    them    from    liability 
which    they    assumed.      Executor    being-    li- 
able under  law,  as  for  money  in  his  hands. 
sureties  must  be  presumed  to  have   known 
it,   and   simple  fact  that  executor   was    in- 
solvent,   and    sureties    were    not    aware    of 
fact,  nor  of  his  indebtedness  to  estate,   can 
not  affect  their  liability,  but  serves  to  illus- 
trate   wisdom    of   Solomon    where    he    says: 
"He  that  is  surety  for  stranger  shall    smart 
for    it,    and    he    that    hateth    suretyship     is 
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tore"  (Proverbs,  xl:  15). — Treweek  ▼.  How-      find  actual  amount  of  money  In  his  hands 


ird,  205  CaL  434,  445,  39  Pac.  20. 
See  par.  12,  this  note. 

7.  Dlstimsjpalsfceds  Sanchez  ▼.  Forster,  133 
CaL  fl4t  65  Pac.  1077.  See  Estate  of 
Walker,  125  Cal.  242,  73  Am.  St.  Rep.  40, 
K  Pac  991. 

&   Extent  of  rale     JT«t  cash  for  all  pur- 

sesesw— Debt  due  by  administrator  to  de- 
cedent is  not  in  all  eases  and  for  all  pur- 
poses to  be  considered  as  cash  or  money  in 
hinds  of  administrator.  On  application  for 
tale  of  real  estate  to  pay  debts,  it  is  not 
sufficient  answer  that  administrator  has 
'  money  in  his  hands,  if  this  be  only  an  un- 
collected debt  due  by  him.  Nor  can  such 
debt  be  distributed  as  money  upon  final 
settlement,  and  administrator  punished  for 
contempt  in  not  paying  it  over.  Upon  final 
settlement  of  his  accounts,  administrator 
should  be  permitted  to  show  that  at  no 
time  since  his  appointment  has  he  been 
able  to  pay  debt,  or  any  part  thereof,  and 
in  such  case,  decree,  while  charging  admin- 
istrator with  amount,  should  find  what 
amount  of  money  he  actually  has  in  hand, 
and  what  amount  consists  of  such  uncol- 
lected debt  Responsibility  of  sureties  on 
administrator's  bond  for  such  debt  as  for 
money  received  was  not  presented  in  this 
case,  but  decision  in  Treweek  v.  Howard, 
1M  CaL  434,  39  Pac.  20,  is  commented  upon 
and  justified  by  estoppel  of  decree  and 
Hated  to  be,  so  far  as  based  upon  statutes, 
apparently  in  conflict  with  cases  in  New 
York  construing  statute  from  which  our 
code  provisions  are  taken. — Estate  of 
Walker,  125  Cal.  242,  246,  73  Am.  St.  Rep. 
41.  57  Pac.  991 

1  The  taking  of  administration  by 
debtor  is  not  in  fact  or  in  law,  to  all  pur- 
poses, payment  of  debt.  As  between  ad- 
ministrator himself  and  those  beneficially 
Interested  In  estate,  he  is  held  to  account 
for  it  as  debt  paid  from  convenience  and 
necessity,  because  administrator  can  not 
sue  himself,  and  can  not  collect  his  own 
debt  in  any  other  mode  than  by  crediting 
it  in  bis  administration  account.  On  tech- 
nical grounds,  as  well  as  on  considerations 
of  policy,  an  administrator  is  not  permitted 
to  sbow  that  he  could  not  collect  debt  due 
from  himself.  But  this  Is  in  nature  of  an 
estoppel,  and  it  is  well-settled  rule  that 
although  party  is  bound  by  estoppel,  as  of 
fact  proved  or  admitted,  yet  it  shall  not  be 
taken  as  substantial  fact  from  which  other 
facta  might  be  inferred. — Kinney  v.  Ensign, 
15  Mass,  (is  Pick.)   232. 

10.  Debt  due  from  Insolvent  administra- 
tor is  not  considered  money  in  hand  for  all 
Purposes;  e.  g.f  on  application  for  order  to 
**U  real  estate  to  pay  debts  it  is  no  an- 
swer that  administrator  has  money  in  hand 
*b«n  It  consists  of  this  fictitious  money. — 
^Utter  of  Oeorgi,  21  Misc.  (N.  Y.)  419,  47 
S.  T.  Snpp.  1051. 

11*    Vtors*   «f    final    decree. — Decree    set- 
ting final  account  of  administrator  should 


as  separate  from  amount  charged  against 
him,  and  in  his  hands  by  fiction  of  law,  be- 
cause of  his  indebtedness  to  deceased.  The 
result  of  any  other  finding  might  be  to 
render  him  liable  to  be  Imprisoned  for 
contempt  for  not  paying  over  money  as  di- 
rected by  decree,  or  perhaps  liable  to  pros- 
ecution for  embezzlement,  and  also  to  con- 
stitute estoppel  against  his  bondsmen,  who 
would  in  consequence  be  required  to  pay 
money  to  estate  which  has  not  been  lost  by 
administrator,  and  which  otherwise  estate 
would  never  have  received.  They  thereby 
would  have  not  only  become  liable  for 
faithful  discharge  of  his  duties,  which  is 
all  they  expressly  undertook,  but  also  that 
administrator  is  solvent  and  will  pay  his 
indebtedness  to  estate.  In  other  words,  they 
are  held  liable,  although  administrator  has 
in  fact  faithfully  performed  duties  of  his 
trust  according  to  law,  because  of  fiction 
of  law  that  money  due  from  an  adminis- 
trator shall,  as  against  him,  be  deemed 
money  in  hand.  All  fictions  of  law  were 
created  to  enable  courts  to  do  justice,  and 
where  to  indulge  in  fiction  is  to  cause  in 
justice,  its  just  limit  has  been  found.  "In 
flctione  juris  semper  eequitas  existlt." — Es- 
tate of  Walker,  125  Cal.  242,  246,  73  Am. 
St.  Rep.  40,  57  Pac.  991. 

12.  Liability  of  sureties  of  administrator 
for  debt  due  deceased  depends  upon  fact 
as  to  whether  or  not  debt  was  uncollected 
through  his  fault,  or  it  may  be  said  that 
they  are  liable  if  during  his  administration 
of  estate  he  had  financial  ability  to  pay 
debt  and  failed  to  do  so.  Thus,  they  are 
liable  where  administrator  had  an  interest 
in  and  received  property  from  estate  suffi- 
cient to  pay  claim. — Sanchez  v.  Forster, 
133  Cal.  614,  616,  65  Pac.  1077. 

See  par.  7,  this  note. 

13.  Sureties  of  insolvent  administrator 
are  not  liable  for  debt  due  by  him  to  de- 
ceased, nor  is  decree  of  distribution  finding 
such  debt  as  money  in  administrator's 
hands  conclusive  against  sureties. — Baucus 
v.  Barr,  107  N.  Y.  624,  13  N.  E.  939. 

14.  In  Massachusetts  sureties  are  bound 
for  debts  of  Insolvent  administrator  to  de- 
ceased.— Stevens  v.  Gay  lord,  11  Mass.  256, 
269;  Winship  v.   Bass,  12  Mass.   198,  199. 

15.  Sureties  of  insolvent  administrator 
are  not  liable  for  debt  due  by  him  to  de- 
ceased, as  they  do  not  agree  to  augment 
estate,  but  that  administrator  would  not 
waste  it  or  be  in  default.  In  such  case 
administrator  is  not  in  default,  and  there 
is  no  deficiency  to  make  good.  He  has  all 
that  had  come  to  his  hands,  and  all  that 
by  greatest  diligence  he  could  get.  All 
this  he  has  ready  to  distribute,  and  he  could 
do  no  more,  unless  he  could  make  some- 
thing out  of  nothing. — Matter  of  Piper,  15 
Pa.  St.  533. 

16.  Executor  or  his  sureties  should  not 
be  charged  for  his  personal  debt  to  de- 
ceased beyond  his  actual  ability  to  pay  It, 
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for  only  to  that  extent  does  he  by  his  ap- 
pointment receive  money  from  himself  be- 
longing to  estate. — Lyon  v.  Osgood,  58  Vt. 
707,  7  Atl.  6. 

17.  Same— Form  of  decree. — Sureties  are 
usually  entitled  to  be  subrogated  to  se- 
curities held  by  creditor.  Were  they  held 
responsible  for  amount  due  from  an  Insol- 
vent administrator  to  his  intestate,  they 
would  but  succeed  to  debt  against  admin- 
istrator. They  would  simply  be  compelled 
to  purchase  worthless  debt  which  they  did 
not  guarantee.  It  is  not  possible  It  was 
intended  that  this  legal  fiction  could  work 
such  result.  The  estate  has  lost  nothing 
by  administration.  By  having  decree  set- 
tling final  account  find  amount  of  money 
actually  received,  and  also  amount  con- 
structively received  by  reason  of  debt  of  in- 
solvent administrator,  estate  would  still 
retain  personal  demand  against  adminis- 
trator changed  by  judgment,  and  there  be- 
ing no  official  delinquency  except  that 
created    by    the    fiction,    which    must    stop 


where  equity  fails  to  go  with  It,  there  can 
be  no  reason  for  holding  sureties. — Matter 
of  Walker,  125  Cal.  242,  246,  73  Am.  St.  Rep. 
40,  57  Pac.  991. 

18.  While  debt  from  administrator  to  de- 
ceased must  be  deemed  collected,  it  never- 
theless will  not,  for  all  purposes,  stand  on 
same  footing  as  money  collected.  Admin- 
istrator can  not  be  committed  for  contempt 
for  not  paying  it  over  in  pursuance  of  final 
decree,  and  therefore  such  final  decree 
should  specify  charge  that  is  made  sepa- 
rately, so  as  to  save  all  rights  of  adminis- 
trator and  protect  him  against  conse- 
quences which  ought  not  to  follow  from 
such  charge.  This  constructive  money  In 
hands  of  administrator  may  be  just  liabil- 
ity against  him,  but  fiction  becomes  an  un- 
just reality  when  charge  is  entered  without 
qualification  in  final  decree  (decision  under 
statute  of  New  York  being  practically  iden- 
tical with  above  section). — Baucus  v. 
Stover,  89  N.  T.  1. 


§  1448.    DISCHARGE  OB  BEQUEST  OF  DEBT  AGAINST  EXECUTOR. 

The  discharge  or  bequest  in  a  will,  of  any  debt  or  demand  of  the  testator 
against  the  executor  named,  or  any  other  person,  is  not  valid  against  the  credi- 
tors of  the  decedent,  but  is  a  specific  bequest  of  the  debt  or  demand.  It  must 
be  included  in  the  inventory,  and,  if  necessary,  applied  in  the  payment  of  the 
debts.  If  not  necessary  for  that  purpose,  it  must  be  paid  in  the  same  manner 
and  proportion  as  other  specific  legacies. 

History:     Enacted  March  11,  1872,  re-enactment  of  S  HO  Probate  A*-*. 

§  1449.    TO  MAKE  OATH  TO  INVENTORY.    The  inventory  must  »>e  signed 

by  the  appraisers,  and  the  executor  or  administrator  must  take  and  subscribe 

an  oath  before  an  officer  authorized  to  administer  oaths,  that  the  inventory 

contains  a  true  statement  of  all  the  estate  of  the  decedent  which  has  come  to 

his  knowledge  and  possession,  and  particularly  of  all  money  belonging  to  the 

decedent,  and  of  all  just  claims  of  the  decedent  against  the  affiant.    The  oath 

must  be  indorsed  upon  or  annexed  to  the  inventory. 

History:    Enacted  March  11,  1872,  re-enactment  of  §  111  Probate  Act 
as  amended  May  20,  1861,  Stats.  1861,  p.  635,  §  31. 


OATH  TO  INVENTORY. 

1.  Absence  of  affidavit. 

2.  Same — Effect  of  omission. 

3.  Object  of   requiring  affidavit   of  adminis- 

trator. 

4.  Return — What  sufficient  as. 

As  to  debts  owing  from  executors  and 
administrators  to  the  estate,  see  note  132 
Am.  St.  Rep.  280. 

1.  Absence  of  affidavit. — For  purpose  of 
setting  aside  homestead,  inventory  with- 
out any  affidavit  by  administrator  would 
be  sufficient. — Phelan  v.  Smith,  100  Cal.  168, 
169,  &4  Pac.  667. 

2.  Same— Effect  of  omission. — Purpose  of 
statute  in  requiring  affidavit  of  executor  or 


administrator  is  to  furnish  additional  as- 
surance that  inventory  contains  full  state- 
ment of  all  property  of  estate  known  to 
executor  or  administrator,  and  also  to  ob- 
tain his  solemn  admission  that  he  Is  prop- 
erly chargeable  in  his  accounts  with  all 
that  is  shown  by  inventory,  and  court  may 
upon  its  own  motion,  or  upon  application 
of  any  party  Interested,  compel  executor 
or  administrator  to  comply  with  this  provi- 
sion, but  failure  of  executor  or  adminis- 
trator to  discharge  this  duty  would  not 
render  inventory,  properly  signed  and  de- 
livered by  appraisers,  of  no  effect  as  an 
inventory. — Estate  of  L»ux,  100  Cal.  505.  601 
35  Pac.   341. 

3.    Object  of  requiring  affidavit  of  admin. 
Istrator   endorsed   upon   or   annexed   to    the 
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inventory  and  appraisement,  after  It  is 
completed  by  the  appraisers,  is  not  to  give 
validity  to  inventory  as  such;  but  to  fur- 
nish evidence  that  it  contains  all  property 
within  knowledge  and  possession  of  affiant, 
and  all  claims  which  decedent  had  against 
him;  but  such  affidavit  is  not  necessary  to 
give  legal  existence  to  the  inventory,  and 
therefore  mere  clerical  error  of  inserting 
the  word  "decedent"  in  place  of  "affiant,"  in 
one  place,  does  not  in  any  way  vitiate  sub- 
sequent proceeding's. — Phelan  v.  Smith,  100 
Cal  158.  168,  34  Pac.  667. 

4,  Retara  — Waat  sufficient  nm, — Inven- 
tory actually  completed  by  appraisers  and 
signed  and  delivered  by  them  to  executors, 
and  presented  by  attorney  for  executors  to 
Judge  at  his  residence  for  purposes  of  pro- 
curing order  fixing*  compensation  of  ap- 
praisers, which  order  directing  payment 
and  reciting  that  it  appears  to  the  court 
that  appraisers  had  completed  work  of  ap- 


praising estate  is  sufficient  return  for  pur- 
poses of  the  application  for  family  allow- 
ance, although  affidavits  of  executors  were 
not  attached,  or  paper  actually  filed  until 
sometime  subsequently.  While  filing  of 
Inventory  with  clerk  would  certainly  con- 
stitute its  return,  such  filing  is  not  an  in- 
dispensable step  which  must  be  taken  in 
order  to  effect  the  return  of  such  a  paper. 
Inventory  is  returned  within  meaning  of 
law  when  it  has  been  completed  by  ap- 
praisers and  presented  to  court  or  judge 
for  information,  and  as  basis  for  some  ju- 
dicial action  to  be  taken  in  proceeding  for 
settlement  of  estate  to  which  it  relates,  and 
if  inventory  was  completed  so  as  to  have 
legal  existence  when  it  was  presented  to 
judge  for  purpose  of  fixing  appraisers' 
compensation,  such  presentation  was  suffi- 
cient to  constitute  its  return. — Estate  of 
Lux,  100  Cal.   693,  601,   35  Pac.  341. 


§1450.    LETTERS  MAY  BE  REVOKED  FOR  NEGLECT  OF  ADMINIS- 
TRATOR.   If  an  executor  or  administrator  neglects  or  refuses  to  return  the 

* 

inventory  within  the  time  prescribed,  or  within  such  further  time,  not  exceed- 
ing two  months,  which  court  or  judge  shall,  for  reasonable  cause,  allow,  the 
court  may,  upon  notice,  revoke  the  letters  testamentary  or  of  administration, 
and  the  executor  or  administrator  is  liable  on  his  bond  for  any  injury  to  the 
estate,  or  any  person  interested  therein,  arising  from  such  failure. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  112  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  635,  §  32. 


REVOKING  LETTERS— NEGLECT  OP 
ADMINISTRATOR. 

L  Appeal  —  Abuse    of    discretion    must    be 
shown. 

2.  Directory — Provisions  are. 

3.  Failure  to  include  property. 

1.  Appeal  Aboit  of  discretion  must  be 
«fc«w«  before  order  suspending  or  remov- 
ing executor  or  administrator  will  be  inter- 
bred with. — Estate  of  Deck  v.  Gherke,  6 
Cal.  CC6,  669. 

X    Directory  —  Provision*     are. — Provi- 


sions of  above  section  and  directory  merely, 
and  matter  of  suspension  of  executor  or 
administrator  for  failure  to  file  inventory 
rests  in  sound  discretion  of  court. — Phelan 
v.  Smith,  100  Cal.  168,  169,  34  Pac.  667;  Es- 
tate of  Graber,  111  Cal.  432,  434,  44  Pac.  165. 

3.  Failure  to  Include  property. — Duty  of 
administrator  is  to  state  in-  inventory  the 
interest  of  estate  in  property  conveyed  to 
third  person,  and  to  'have  same  appraised, 
and  if  he  refuses  to  do  so  it  is  duty  of 
court  to  remove  him. — Mesmer  v.  Jenkins, 
61  Cal.  151,  154. 


§1461.    INVENTORY  OF  AFTER-DISCOVERED  PROPERTY.    Whenever 

property  not  mentioned  in  an  inventory  that  is  made  and  filed,  comes  to  the 

possession  or  knowledge  of  an  executor  or  administrator,  he  must  cause  the 

same  to  be  appraised  in  the  manner  prescribed  in  this  article,  and  an  inventory 

thereof  to  be  returned  within  two  months  after  the  discovery ;  and  the  making 

of  such  inventory  may  be  enforced,  after  notice,  by  attachment  or  removal  from 

office. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  113  Probate  Act. 

INVENTORY  OF  AFTER-DISCOVERED        4.  Second  inventory— Necessity  and  material- 
PROPERTY. 

1-  After-discovered  property — Duty  of  admin- 
istrator to  cause  appraisement. 
-.  Disposed-of  property — Need  not  appraise. 
3.  Homestead — New  inventory  for  purpose  of. 


ity  of. 

1.     After-dlacovered     property  —  Duty     of 
administrator  to  cauae  appratatement   to   be 

made  of  property  discovered  subsequent  to 
filing-  of  Inventory. — Estate  of  Hinckley,  58 
Cal.  457,  516. 
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2.  Dl»posed-of  property  —  Need  not  ap- 
praise.— Where  upon  final  settlement  execu- 
tor makes  additional  inventory  of  certain 
personal  property  disposed  of  by  him,  in 
accordance  with  wishes  of  deceased,  court 
may  find  value  of  such  property,  and  charge 
executor  therewith,  without  appointing:  ap- 
praisers for  that  purpose. — Estate  of  Gar- 
rity,  108  Cal.  463,  469,  38  Pac.  628,  41  Pao. 
485. 

3.  Homestead— -New  Inventory  for  pur- 
pose of. — New  inventory  and  appraisement 
may  be  ordered  for  information  of  court  on 
proceeding  to  set  apart  homestead. — Phelan 
v.  Smith,  100  Cal.  168,  169,  84  Pac  667. 


4.  Second  inventory— Necessity  and 
terlalltr  of. — Filing  of  second  inventory  is 
of  no  moment;  if  first  Is  in  proper  form, 
and  second  Involves  no  addition  or  changes 
it  is  mere  surplusage.  But  it  may  occur 
from  discovery  of  other  property,  destruc- 
tion or  loss  of  portion  of  property,  or  from 
other  causes,  that  second  or  further  inven- 
tory or  appraisement  is  desirable.  In  all 
such  cases  the  court,  under  powers  con- 
ferred upon  It,  may  inform  Itself,  by  means 
of  new  or  further  Inventory  and  appraise- 
ment, of  true  condition  of  estate. — Phelan 
v.  Smith,  100  Cal.  158,  169,  84  Pac.  667;  Es- 
tate of  Graber,  111  Cal.  432,  484,  44  Pac. 
165. 


§  1452.  ADMINISTRATOR  AND  EXECUTOR  TO  POSSESS  ALL  REAL 
AND  PERSONAL  ESTATE.  The  executor  or  administrator  is  entitled  to  the 
possession  of  all  the  real  and  personal  estate  of  the  decedent,  and  to  receive  the 
rents  and  profits  of  the  real  estate  until  the  estate  is  settled  or  until  delivered 
over  by  the  order  of  the  court  to  the  heirs  or  devisees ;  and  must  keep  in  good 
tenantable  repair  all  houses,  buildings  and  fixtures  thereon  which  are  under  his 
control. 

[Not  to  recover  from  heir,  when.]  After  the  expiration  of  the  time  for  the 
presentation  of  claims,  he  is  not  entitled  to  recover  the  possession  of  any  prop- 
erty of  the  estate  from  any  heir,  who  has  succeeded  to  the  property  in  his 
possession  or  from  any  devisee,  or  legatee,  to  whom  the  property  has  been 
devised  or  bequeathed,  or  from  the  assignee  of  any  such  heir,  devisee,  or 
legatee,  unless  he  proves  that  the  same  is  necessary  for  the  payment  of  debts 
or  legacies,  or  of  expenses  of  administration  already  accrued,  or  for  distribu- 
tion to  some  other  heir,  devisee,  or  legatee  entitled  thereto. 

[Heirs  may  sue  to  recover  estate.]  The  heirs  or  devisees  may  themselves,  or 
jointly  with  the  executor  or  administrator,  maintain  an  action  for  the  posses- 
sion of  the  real  estate,  or  for  the  purpose  of  quieting  title  to  the  same,  against 
any  one  except  the  executor  or  administrator ;  but  this  section  shall  not  be  so 
construed  as  requiring  them  so  to  do. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  114  Probate 
Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C. 
P.  Pt),  p.  85;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  208,  held  unconstitutional,  see  history,  §  5  ante; 
amendment  approved  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  326, 
Kerr's  >  Stats,  and  Amdts.  1906-7,  p.  496. 


POSSESSION  OP  ALL  REAL  AND  PER- 
SONAL  PROPERTY— BY  ADMIN- 
ISTRATOR, ETC. 

1.  Accrual  of  cause  of  action  —  Limita- 

tions— Distribution. 

2.  Action  by  administrator. 

3.  Action  by  heirs  —  Must  have  present 

right. 

4.  Action  to  declare  deed  a  mortgage — 

Pleading— Parties— Right  of  heir  of 
deceased    grantor. 

5.  Actual   custody   of   assets — Court   can 

not  deprive  administrator  of. 

6.  Adverse  possession. 


7.  Agreement  of  heirs— Can  not  avoid  ad- 
ministration. 

8.  Body  of  deceased — Place  and  manner 
of  burial. 

9.  Community   property — Subject   to    ad- 
ministration. 

10.  Construction  of  section — Possession  of 
administrator  not  essential. 

11.  Conversion  of  land  into  money — Direc- 
tion for. 

12.  Conveyance  by  executor — Recovery   of 
property. 

13, 14.  Conveyance  by  heir — Of  his  interest  in 
estate. 
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15.  Same — Presumption. 

16.  Cotenants— Bights  of  heirs  as. 

17.  Counter-claims — Balance  only  is  assets. 

18.  Creation  of  rights  statutory. 

19.  Death — Action  for  damages  for. 
80.  Debts— Liability  of  property  for. 
2L  Same — Marshaling  of  assets. 

22.  Delay  in  administration — Effect   of — 

Bemedy. 

23.  Devise  —  Must  be  specific  to  cut  off 

heir. 

24.  Devisees  and  heirs — Titles  of —Distinc- 

tion. 

25.  Same — Common-law  rule  does  not  ap- 

ply. 

26.  Devisees   of   proceeds   of   sale   of  re- 

mainder— Bights  of. 

27.  Ejectment  by  executor— Legal  title. 

28.  Same — Against  heir. 

29-31.  Ejectment  by  heir — Pending  adminis- 
tration. 

32.  Same — Effect  of*  direction  for  conver- 

sion into  money. 

33.  Same — Question  of  debts  immaterial. 

34.  Same — Beeovery  in. 

35.  Executor  as  trustee — Title  of. 

36.  Executrix  sole  legatee— Effect  of  sale 

by. 

37.  Extent  of  right  of  possession. 

38,39.  Fraudulent  deed— Heir  may  sue  to  set 
aside. 

40.  Same — Devisee  may  not. 

41.  Foreclosure  of  mortgage  of  deceased. 

42.  Foreign  assets. 

43.  General  powers  of  executors  regarding 

property. 

44.  Judgment  against  heir — Lien  attaches. 

45.  Heir  may  not  sue  to  preserve  title  to 

personal  property. 

46.  Legislative  power  over  vested  property. 

47.  Liens — Payment  of — Bedemption  from. 
48-  50.  Life    insurance  —  As    to    vesting    in 

"legal  heirs." 

51.  Same— Vests  in  heir,  not  in  adminis- 

trator. 

52.  Same — Same — Subject    to    administra- 

tion. 

53.  Money  given  in  trust. 

54.  Money  given  widow. 

55.  Mortgagee     of    personal     property  — 

Bights  of. 

56.  Mortgagee  of  heir — Foreclosure  by. 

57.  Origin  of  title  of  heirs. 
5$.  Parties  to  ejectment  suit. 

59.  Partition— Executor  can  not  maintain. 

60.  Same — Case  limited. 

61.  Partnership — Accounting  must  be  with 

executor. 

62.  Partnership  property. 


63.  Personalty  —  Title  of  administrator  — 
Power  of  sale. 

64,  65.  Pleading — Capacity  to  sue. 

66.  Preservation  of   property  —  Heirs  en- 

titled to  as  received. 

67.  Privity  of  estate  of  administrator  and 

heir. 

68.  Public   land  —  Filed    on   by   pre-emp- 

tioner. 

69.  Quiet   title  —  Administrator  haB  suffi- 

cient interest  to. 

70.  Same — Devisees  may  claim  title. 

71.  Same — Grantee  of  devisee  may  main- 

tain action.    . 

72.  Same — Heirs  may  maintain  action. 

73.  Beal  estate  acquired  by  administrator 

—Satisfaction  of  judgment. 

74.  Beeovery  by  administrator  —  Showing 

necessary. 

75.  Bemoval  from  office  of  executor. 

76.  Bents — Heir  not  entitled  to  recover. 

77.  Bents  of  real  estate — Title  to. 

78.  Bepair  of  buildings — Beconst ruction. 

79.  Same — Order  of  court. 

80.  Same — Power  given  in  will — Title  of 

executor. 

81.  Separate  and   community   property  — 

Administration  on. 

82.  Special  administrator — May  join  with 

heirs. 

83.  Statute  in  force  at  death  of  in  testa  te— 

Controls  rights. 

84.  Statute  of  limitations  —  Buns  against 

right  of  possession  of  administrator. 

85.  Test  of  right  of  action. 

86.  Time  at  which  title  vests — Liability  of 

debts. 

87.  Time  of  death — Bight  of  possession  is 

as  of. 
68.  Title  of  administrator. 

89.  Trespass  —  Devisee  may  maintain  ac- 

tion. 

90.  Same — Executor  may  maintain  action. 

91.  Trover — Administrator  may   maintain. 
92-  95.  Trust — Action  to  enforce — Parties. 

96.  Trust  property — Administrator's   title 

— Action  for. 

97.  Vacancy  in   administration — Bight   of 

possession. 

98.  Void    probate    proceedings  —  Can    not 

prevent  recovery  by  heir. 


1.  Accrual  of  caune  of  action— Limita- 
tion*—Distribution. — In  the  case  of  an  ac- 
tion for  the  recovery  of  real  and  personal 
property,  where  the  property  was  In  the 
possession  of  the  defendant  from  the  death 
of  the  testator,  but  the  defendant  was  the 
administrator  of  the  decedent's  estate,  the 
statute  of  limitations  did  not  begin  to  run 
until  after  a  decree  of  distribution  in  the 
administration  of  the  estate,  for  the  reason 
that  prior  to  that  time  the  defendant's  pos- 
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session  was  in  representative  capacity  as 
administrator  and  suit  could  not  be  main- 
tained in  an  action  for  possession  against 
the  administrator  in  his  individual  capacity. 
—Brazil  v.  Silva,  181  Cal.  490,  185  Pac.  174. 

2.  Action  by  administrator. — The  cases 
of  Janes  v.  Throckmorton,  57  Cal.  368,  387, 
and  Field  v.  Andrada,  106  Cal.  108,  109,  39 
Pac.  323,  refer  to  section  1582,  post,  as  it 
originally  stood,  which  save  to  executor  or 
administrator  power  to  maintain  only  "ac- 
tions for  recovery  of  any  property,  real  or 
personal,  or  for  possession  thereof,  and  all 
actions  founded  on  contracts.*'  But  by  sec- 
tion as  amended  in  1895  they  are  now  au- 
thorized to  maintain  not  only  such  suits 
but  also  suits  "to  quiet  title  thereto,"  i.  e., 
to  property  real  or  personal  or  to  determine 
any  adverse  claim  thereto.  —  Collins  v. 
OLaverty,  136  Cal.   31,  33,  68  Pac.   327. 

S.  Action  by  heirs— Mast  bare  present 
rlarht. — Provision  that  heirs  or  devisees  may 
maintain  action  for  recovery  of  real  estate 
against  any  one  except  administrator  or  ex- 
ecutor means  only  that  those  heirs  or  dev- 
isees may  maintain  action  who  have  present 
right  of  possession,  and  therefore  present 
cause  of  action  as  against  every  one  except 
administrator  or  executor. — Pryor  v.  Winter, 
147  Cal.  554,  82  Pac.  202. 

4.  Action  to  declare  deed  a  mortgage— 
Pleading—  Parties— -Right  of  heir  of  deceased 
grantor. — In  view  of  the  provisions  of  the 
above  section  the  heirs  of  a  deceased  grantor 
may  maintain  an  action  to  have  a  deed  exe- 
cuted by  the  decedent  declared  to  be  a  mort- 
gage, and  the  court  has  the  right  to  deter- 
mine in  such  an  action  whether  the  plaintiff 
is  an  heir  of  the  decedent. — Collette  v.  Sar- 
rasin,    184   Cal.   283,    193   Pac.   571. 

5.  Actual  custody  of  assets — Conrt  can 
not  deprive  administrator  of. — Administrator 
has  right  to  actual  possession  and  custody 
of  assets  of  deceased,  and  he  is  liable  there- 
for on  his  bond.  The  court  can  not  take 
possession  of  assets  or  take  them  out  of 
custody  of  administrator,  thus  depriving 
creditors  and  heirs  of  security  of  bond. — 
Matter  of  Welch,  110  Cal.  605,  608,  42  Pac. 
1083. 

0.  Adverse  possession. — Possession  of  the 
administrator  may  be  added  to  possession,  of 
heir,  or  his  grantee,  in  order  to  make  up 
requisite  time  of  adverse  possession. — Spotts 
v.  Hanley,  85  Cal.  155,  167,  24  Pac.  738. 

7.  Agreement  of  heirs— Can  not  avoid 
administration. — The  whole  subject-matter 
of  dealing  with  estates  of  deceased  persons 
is  one  of  statutory  regulation,  and  policy 
and  intent  of  our  statute  very  clearly  con- 
templates that  property  of  decedents  left 
undisposed  of  at  death,  except  in  instance  of 
homestead  acquired  under  certain  circum- 
stances, as  provided  under  section  1474,  post, 
shall,  for  purposes  of  ascertaining  rights  of 
creditors  and  heirs,  and  properly  transmit- 
ting title  of  record,  be  subjected  to  process 
of  administration  in  probate  court.  Indeed, 
there  is  no  other  method  provided  by  stat- 


ute whereby  existence  of  creditors  or  heirs 
of  decedent  may  be  conclusively  established. 
Thus,  where  decedent  died  in  foreign  state, 
leaving  no  debt,  and  but  one  piece  of  real 
property  in  this  state,  agreement  between 
heirs  that  there  should  be  no  administra- 
tion, and  purchase  by  one  of  interests  of 
others,  and  taking  of  possession  by  such 
purchaser,  will  not  exempt  estate  from  ad- 
ministration.— Estate  of  Strong,  119  Cal.  663, 
665,  51  Pac.  1078. 

8.  Body  of  deceased  Place  and  manner 
of  bnrlal. — The  probate  court  has  no  juris- 
diction over  body  of  deceased,  or  to  direct 
where  or  manner  of  its  burial  to  exclusion 
of  that  right  given  by  statute  to  certain 
relatives. — O'Donnell  v.  Slack,  123  Cal.  285, 
288,  43  L.  R.  A.  388,  55  Pac.  906. 

9.  Community  property— Subject  to  ad- 
ministration.— Widow  Is  only  entitled  to 
one-half  of  residue  of  community  property, 
after  payment  of  debts,  family  allowance, 
expenses  of  administration,  etc.;  as  she 
takes  title  as  heir  whole  property  must  be 
administered  as  estate  of  her  husband. — 
Sharp  v.  Loupe,  120  Cal.  89,  91,  52  Pac.  134, 
586. 

10.  Constrnctlon  of  section — Possession  of 
administrator  not  essential. — It  is  held  that 
there  is  nothing  in  above  section  that  makes 
possession  of  administrator  of  the  property 
of  the  estate,  recovered  from  the  heir  as 
herein  referred  to,  a  necessary  prerequisite 
to  an  administrator's  sale. — Estate  of  Baz- 
zuro,  161   Cal.  71,  75,  118  Pac.  434. 

11.  Conversion  of  land  Into  money— Di- 
rection for. — Provision  of  code  that  where 
will  directs  conversion  of  real  property  into 
money,  such  property  and  all  its  proceeds 
must  be  deemed  personal  property  from  time 
of  death  of  testator,  is  simply  declaratory 
of  common  law.  It  does  not  declare  that  di- 
rection to  convert  land  Into  money  shall  vest 
title  to  land  in  executor.  It  leaves  law  as  it 
always  has  been,  that  direction  in  wills  to 
convert  land  Into  money,  or  money  into 
land,  is  for  benefit  of  those  for  whose  use 
conversion  is  intended  to  be  made,  and  that 
as  to  them,  it  is  deemed  to  have  been  made 
from  death  of  testator.  But  code  does  not 
provide  that  such  direction  in  will  shall 
operate  as  devise  of  land  intended  to  be 
converted  to  executor. — Estep  v.  Armstrong1. 
91  Cal.  659,  662,  27  Pac.  1091. 

12.  Conveyance  by  executor— Recovery  of 
property. — Executor  can  not  convey  prop- 
erty of  estate  in  payment  of  an  account 
against  him  individually,  and  one  who  takes 
such  property  Is  responsible  to  estate  as  for 
conversion  of  it;  nor  does  it  matter  if  ac- 
count shows  some  items  of  indebtedness 
against  deceased. — Horton  v.  Jack,  126  Cal. 
521,  525,  58  Pac.  1051. 

13.  Conveyance  by  heir— Of  his  Interest 
In  estate  conveys  such  interest  only  as  will 
remain  to  him  after  satisfying  objects  of 
administration,  including  setting  apart  of 
homestead,  which  Is  as  much  part  of  probate 
proceeding   as   is   making   of  family   allow- 
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ante,  and  therefore  deed  of  widow  of  her 
Interest  In  certain  property  can  not  inter- 
fere with  or  defeat  purpose  of  law  in  giving 
property  to  family  as  an  abiding  place. — 
Pbelan  v.  Smith,  100  Cal.  168,  166,  34  Pac. 
•17. 

14.  Grantee  of  heir  takes  only  so  much* 
of  distributive  share  as  remains  after  pur- 
poses and  objects  of  administration  have 
been  satisfied. — Curtis  v.  Schell,  129  Cal.  208, 
213,  79  Am.  St.  Rep.  107,  61  Pac.  951. 

18.  Same— Presumption. — Grantee  of  heir 
or  distributee  acquires  only  such  title  as  his 
grantor  had,  and  he  must  be  presumed  to 
know  nature  of  title  purchased  as  shown  by 
records.— Ash  ton  v.  Heggerty,  130  Cal.  616, 
520.  €2  Pac.   934. 

11    Cotenunts  —  Rights     of     heirs     as. — 

Where  some  of  heirs  of  deceased  owner  of 
sn  undivided  interest  in  property  join  with 
co tenants  of  deceased  in  execution  of  lease 
of  property  for  purpose  of  boring  for  oil, 
remaining  heirs  or  other  lessees  are  entitled 
to  be  let  into  possession  jointly  with  first 
lessees,  not  claiming  under  administrator, 
fur  purposes  which  do  not  disturb  opera- 
tions of  first  lessees. — Berry  v.  Eyraud,  134 
Cal.  82.  83.  66  Pac.  74. 


17.  Counter-claims— Balance  only  la 
sets*— Notes,  accounts,  etc.,  held  by  deceased 
ire  not  assets  of  his  estate  if  they  have  been 
discharged  by  payment,  the  creation  of  ad- 
verse accounts,  or  otherwise.  It  is  only  what 
remains  after  all  just  settlements  with 
debtors  of  estate  which  goes  into  fund  for 
distribution,  and  thus  demand  held  by  de- 
ceased does  not  pass  to  his  representatives 
by  relation,  as  of  date  of  decedent's  death, 
so  as  to  cut  off  any  right  of  set-off  or 
tounter-claim  in  debtor.  Under  our  code 
provision  as  to  claims  against  estates,  it  is 
compulsory  upon  claimant  to  present  his 
claim  under  oath,  stating  all  offsets  and 
credits.  Without  doing  this,  he  can  not 
maintain  an  action  or  be  paid  his  claim. 
The  purpose  of  law,  we  think,  is  to  ascer- 
tain balance  existing,  and  to  give  to  both 
claimant  and  estate  benefit  of  all  just  off- 
sets.—A  Ins  worth  v.  Bank  of  California,  119 
CaL  470,  475,  51  Pac.  962,  39  Pac.  686. 

18.  Creation  off  rights  statutory. — Right 
of  Inheritance,  designation  of  heirs  and  pro- 
portion which  they  shall  receive,  and  right 
*f  testamentary  disposition  are  created  by 
■tatute,  and  are  within  control  of  legisla- 
ture.—Estate  of  Wilmerding.  117  Cal.  281, 
**«.  49  Pac.  181. 

It.    Death  —  Action    for    damages    f or.— 

KUrht  to  recover  damages  for  death  in  ad- 
ministrator is  purely  statutory  and  can  be 
brought  by  him  only  as  trustee  for  heirs 
to  recover  damages  they  have  Suffered. 
Therefore  complaint  must  show  existence 
of  heirs  in  order  to  state  cause  of  action. — 
Webster  ▼.  Norwegian  Min.  Co.,  13T  Cal. 
t»».  92  Am.  St.  Rep.  181,  70  Pac.  276. 

3s.    Dents— Liability    of    property     for. — 

I'nder  our  statute  all  property  is  made  as- 
tet*  for  payment   of   debts  if  the   same   be 


necessary.  One  class  of  creditors  is  not  to 
look  to  executor  or  administrator  alone,  and 
another  class,  in  default  of  assets  In  his 
hands,  is  not  compelled  to  follow  the  heir, 
devisee,  or  special  legatee.  All  creditors  are 
placed  on  an  equal  footing,  and  entire  estate, 
real  and  personal,  is  liable  in  hands  of  ex- 
ecutor to  charge  of  all  debts. — Matter  of 
Woodworth,  31  Cal.  595,  613. 

21.  Same  —  Marshaling:  of  assets. — Under 
common  law  where  no  different  order  was 
prescribed  in  the  will,  as  between  executors, 
heirs,  and  devisees,  assets  of  deceased  were 
marshaled  for  purpose  of  paying  debts  in 
following  order:  First,  general  personal  es- 
tate— personal  estate  not  specifically  be- 
queathed, or  expressly,  or  by  implication, 
excepted;  secondly,  lands  expressly  di vised 
for  payment  of  debts;  thirdly,  lands  de- 
scended to  the  heir;  and,  fourthly,  lands  de- 
vised; and  this  order  was  not  disturbed  by 
fact  that  lands  devised  were  subject  to 
mortgage  or  encumbrance.  The  personal 
estate  was  first  to  be  exhausted  even  for 
payment  of  debts  charged  upon  real  estate 
by  mortgage  or  other  encumbrance  if  debt 
so  charged  was  personal  debt  of  testator,  as 
the  mortgage  was  regarded  as  merely  col- 
lateral security  for  the  personal  obligation 
of  testator,  and  where  lands  were  devised 
expressly  subject  to  mortgage  the  term  was 
considered  used  as  merely  descriptive  of  en- 
cumbered condition  of  property  and  not  for 
purpose  of  subjecting  devisee  to  burden.  It 
required  express  words  or  an  intent  clearly 
manifest  upon  examination  of  entire  will  to 
disturb  this  order.  There  must  have  been 
manifest  Intent  not  merely  to  charge  real 
estate  but  to  discharge  personalty.  This 
order  of  resorting  to  property  for  payment 
of  debts  is  adopted  by  our  statute. — Matter 
Woodworth,  31  Cal.   595,   600,  605. 


Delay  In  administration— Effect  of— 
Remedy. — Administrator  has  right  of  pos- 
session and  control  as  against  heirs  during 
administration,  and  it  can  not  be  shown 
that  this  right  to  possession  has  been  lost 
because  purposes  of  administration  have 
been  accomplished,  and  estate  is  ready  for 
distribution.  Ordinarily,  under  such  cir- 
cumstances, right  of  heir  is  to  force  settle- 
ment and  distribution,  but  he  can  not  oust 
executor  from  possession  because  he  un- 
duly delays  to  close  administration. — Berry 
v.  Eyraud,  134  Cal.  82,  83,  66  Pac.  74. 

28.  Devise— Must  be  specific  to  cnt  off 
heir. — To  deprive  an  heir  or  distributee  of 
property  which  law  gives  him  in  case  his 
ancestor  dies  intestate,  testator  must  make 
valid  and  effectual  disposition  thereof  to 
some  other  person.  A  mere  direction  to  an 
executor  to  sell  lands  for  purpose  of  pay- 
ing legacies,  or  making  distributions,  does 
not  vest  any  title  to  land  in  executor.  To 
cut  off  heir  at  law,  estate  must  be  devised 
expressly  or  by  implication  to  some  other 
person. — Estep  v.  Armstrong,  91  CaL  659, 
662,  27  Pac.  1091.  See  Clendenning  v.  La- 
nius,  3  Ind.  441,  56  Am.  Dec.  518. 
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24.  Devisees  and  heirs— Titles  off — Dis- 
tinction.— While  upon  death  of  ancestor  his 
title  to  land  descends  to  his  heirs  at  law, 
their  right  thereto  is  subject  to  adminis- 
tration of  his  estate  and  subordinate  to  his 
testamentary  disposition  thereof.  Thus, 
where  will  provides  that  at  expiration  of 
life  estate  devised  to  widow  land  should  be 
sold  and  proceeds  divided  between  certain 
children,  their  right  to  land  as  heirs  at  law 
is  superseded  by  provision  of  will,  and 
decree  of  court  directing  its  sale  and  distri- 
bution of  proceeds.  The  decree  of  distribu- 
tion is  judicial  declaration  that  benefi- 
ciaries therein  named  are  absolute  donees 
of  entire  property  in  land  after  termina- 
tion of  life  estate.  By  this  decree  prop- 
erty is  taken  out  of  line  of  descent  and 
adjudged  to  belong  to  children  therein 
named.  Fact  that  they  are  also  heirs  at 
law  is  mere  incident  and  does  not  vary 
legal  result.  Their  right  to  property  as 
heirs  at  law  is  terminated  by  decree,  and 
whatever  right  they  have  in  land  is  taken 
by  virtue  of  will  and  not  by  descent.  The 
land  Is  not  devised  to  them,  and  even  if  it 
should  be  conceded  that  until  sale  is  had 
by  executor,  as  directed  by  decree,  legal 
title  will  remain  in  them  as  heirs  at  law,  it 
is  merely  formal  and  barren  title  without 
any  estate  or  interest  in  land  or  right  to 
its  possession,  and  is  therefore  insufficient 
to  sustain  an  action  for  partition  by  them 
as  heirs  at  law  of  testator. — Bank  of  Ukiah 
v.  Rice,   143  Cal.  266,   271,  76  Pac.    1020. 

25.  Same  —  Common-law  rule  does  not 
apply. — In  this  state,  both  real  and  per- 
sonal property  descends  directly  to  heir,  or 
to  beneficiary  named  in  will,  with  qualified 
right  in  personal  representative  who  holds 
it  for  purposes  of  administration  more  like 
receiver  than  like  common-law  executor. 
Title  is  not  in  him,  nor  has  he  power  of 
disposal  save  by  order  of  court,  and  there- 
fore common-law  rule  that  the  domiciliary 
executor  has  power  to  dispose  of  the  per- 
sonal estate  wherever  situated,  is  not  in 
force  in  this  state,  and  a  foreign  executor 
is  not  entitled  to  recover  personal  property 
of  estate  situated  here  from  a  local  admin- 
istrator with  the  will  annexed. — Murphy  v. 
Crouse,  135  Cal.  14,  16,  66  Pac.  971. 

26.  Devisees  of  proceeds  of  sale  of  re- 
mainder— Right*  off. — Where  will  devises 
life  estate  and  provides  that  upon  termi- 
nation thereof  property  shall  be  sold  and 
proceeds  divided  between  several  benefi- 
ciaries, they  may,  after  termination  of  life 
estate  and  before  sale  Is  made,  elect  to  take 
property  itself  in  lieu  of  proceeds,  and  such 
election  when  manifested  to  executor  would 
devest  him  of  his  power  of  Bale,  and  rela- 
tion of  beneficiaries  to  land  would  there- 
after be  as  if  It  had  been  directly  devised 
to  them,  but  such  election  must  be  unani- 
mous act  of  all  beneficiaries,  and  can  not 
be  of  effect  if  any  of  them  be  under  dis- 
ability, as  minors,  incompetents,  etc. — 
Bank  of  Ukiah  T.  Rice,  148  Cal.  265.  271,  76 
Pac.  1020. 


27.  Ejectment    hy    executor— Legal    title. 

— Executor  must  have  legal  title  or  right 
to  possession  in  order  to  maintain  eject- 
ment. Where  devisees,  with  consent  of  ex- 
ecutors, became  substituted  for  testator  in 
proceeding  in  district  court  to  confirm 
Mexican  grant  which  was  confirmed  to 
them,  legal  title  became  vested  in  them  and 
executors  thereby  became  devested  of 
right  of  possession  they  otherwise  would 
have  had. — Emeric  v.  Penniman^26  Cal.  119, 
124.  * 

28.  Same— Against  heir. — Ejectment  lies 
by  executor  against  heir  who  has  dispos- 
sessed him. — Page  v.  Tucker,  54  Cal.  121, 
122. 

29.  Ejectment  hy  heir— Pending  admin- 
istration is  maintainable. — McFadden  v. 
Ellmaker,  62  Cal.  348,  350. 

30.  Ejectment  can  not  be  maintained  by 
heir  pending  the  settlement  of  estate,  as 
administrator  has  sole  right  of  possession. 
— Meeks  v.  Kirby,  47  Cal.  168,  169. 

SI.  Overruled!  McFadden  v.  Ellmaker, 
52  Cal.  848,  360. 

32.  Same— Effect  off  direction  for  conver- 
sion Into  money. — Direction  in  will  that 
lands  be  converted  into  money  does  not  de- 
prive heir  from  right  to  maintain  action  of 
ejectment,  prior  to  such  conversion,  as 
against  any  party  other  than  executor  or 
administrator. — Estep  v.  Armstrong,  91  Cal. 
659,  663,  27  Pac.  1091. 

S3.     Same     Question  of  debts  Immaterial. 

— Heir  can  only  maintain  ejectment  against 
third  persons,  not  against  the  executor.  In 
such  action  question  whether  there  will  be 
debts  to  be  paid  can  not  be  determined,  be- 
ing exclusively  within  jurisdiction  of  pro- 
bate court. — Page  v.  Tucker,  54  Cal.  121, 
122. 

34.  Same  —  Recovery  In. — In  absence  of 
any  devise  of  land,  title  vests  in  heir  on 
death  of  ancestor,  and  heir  may  maintain 
action  to  recover  possession  of  it  against 
any  person  other  than  administrator  or  ex- 
ecutor, and  for  rents,  issues,  and  profits 
thereof. — Estep  v.  Armstrong,  91  Cal.  659, 
662.  27  Pac.  1091. 

35.  Executor  as  trustee  —  Title  of. — Un- 
der our  system  there  can  be  no  essential 
difference  between  course  to  be  taken  by 
real  estate  and  that  by  personal  property 
of  decedent,  regarding  taking  by  donee  in 
character  of  executor,  or  of  trustee  created 
by  will. — Morffew  v.  San  Francisco  &  S.  R. 
Co.,  107  Cal.  587,  594,  40  Pac.  810. 

30.     Executrix  sole  legatee— Effect  of  sale 

hy. — Where  executrix  is  sole  legatee  and 
time  for  presentation  of  creditor's  claims 
has  expired,  and  she  has  more  than  enough 
money  in  hand  to  pay  all  claims  and  ex- 
penses of  closing  estate,  sale  of  property  by 
her,  although  without  authority  or  ratifi- 
cation of  probate  court,  will  be  held  valid 
in  equity,  and  power  of  executrix  to  main- 
tain ejectment  for  land  will  be  regarded  as 
terminated.     Such  action  will  be  considered 
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as  one  brought  by  her  solely  in  her  own  in- 
terest for  purpose  of  avoiding  her  contract 
and  of  defeating:  rights  of  her  beneficiary 
thereunder. — Moffitt  v.  Rosencrans,  136  Cal. 
411,  418,  €9  Pac.  87. 


ST.  Extent  of  right  of  possession. — Both 
real  and  personal  estate  of  Intestate  vests 
in  heir,  subject  to  lien  of  administrator  for 
payment  of  debts  and  expenses  of  adminis- 
tration, and  with  right  in  administrator  of 
present  possession.  This  right  exists  until 
estate  is  settled  or  delivered  over  to  heirs 
by  order  of  probate  court;  whenever  ether 
of  these  events  happens  possessory  right 
or  administrator  under  statute  terminates. 
-Meeks  v.  Hahn,  20  Cal.  620.  628. 

2&  Frandolent  deed— Heir  may  sue  to 
set  asMe^ — Heir  may  maintain  action  to  set 
aside  deed  fraudulently  obtained  from  de- 
ceased, or  fraudulently  altered  by  grantee 
so  as  to  include  more  property  than  was 
intended  to  be  conveyed. — McDaniel  v.  Pat- 
tison.  98  Cal.  86,  108,  27  Pac.  651,  32  Pac. 
SIS. 

39.  Heirs  may  maintain  action  to  set 
aside  deed  made  by  ancestor  upon  ground 
that  same  was  procured  by  grantee  therein 
by  undue  influence,  fraud,  etc. — Trubody  v. 
Trobody,  137  Cal.  172,  174,  69  Pac.  968. 

4ft.  Same  —  Devisee  may  not. — Devisees 
can  not  maintain  action  to  set  aside  deed 
alleged  to  have  been  procured  from  de- 
ceased by  fraud,  or  to  have  been  altered 
by  grantee  so  as  to  include  other  property 
than  that  intended  to  be  conveyed,  and 
certainly  not  before  their  status  as  devisees 
has  been  judicially  fixed  by  probate  of  will 
<Beatty.  C.  J.,  dis.  op.). — McDaniel  v.  Paul- 
son. 98  CaL  86,  103,  27  Pac.  661,  32  Pac.  805. 

41.    Foreeloouve  of  mortgage  of  deceased. 

— By  sheriff's  deed  under  foreclosure  of 
mortgage  given  by  deceased,  purchaser  ac- 
quires all  rights  of  deceased  in  property  at 
his  death,  and  nothing  passes  to  heirs  or 
devisees. — Dickey  v.  Gibson,  121  Cal.  276, 
271,  53  Pac.  704.  See  Estate  of  Burton,  64 
Cal.  428,  1  Pac.  702;  Estate  of  Kimberly,  97 
Cal.  281,  32  Pac  284. 

4&  Foreign  assets. — It  is  duty  of  domi- 
ciliary executor  to  gather  in  and  account 
for  foreign  assets  of  deceased  to  extent  of 
his  conscious  ability  to  do  so.  Conse- 
quently, court  has  corresponding  authority 
over  domiciliary  executor  to  compel  him  to 
account  for  wilful  neglect  to  perform  such 
duty.  He  must  collect  and  finally  distribute 
foreign  assets,  and  if  ancillary  appointment 
at  situs  be  needful  or  prudent,  in  order  to 
make  title  and  to  collect  and  realize  such 
assets,  principal  representative  should  per- 
form ancillary  trust,  or  have  another  per- 
form it— Matter  of  Ortiz,  86  Cal.  306,  310, 
24  Pac.  1034. 


43L  General  powers  of  executors  regard- 
is*  property. — Executor  or  administrator  is 
intrusted  by  law  with  property  of  others, 
and  duty  and  corresponding  power  of  pre- 
serving estate  results,  necessarily,  from  his 
character  as  trustee.    Thus,  while  generally 


he  has  no  power  to  carry  on  business  of 
decedent,  yet  he  may  do  so,  if  necessary, 
to  preserve  property.  He  may  also  spend 
money  in  litigation,  either  to  recover  or 
protect  property  of  estate,  or  for  insurance. 
So,  though  generally  he  may  not  spend 
money  in  erection  of  a  new  building,  yet 
he  may  expend  it  in  repairs  to  any  extent 
necessary  to  preserve  property,  and  in 
cases  that  may  be  readily  Imagined,  power 
to  repair  might  extend  even  to  erection  of 
new  building,  as,  e.  g.,  In  case  of  necessary 
out-house  destroyed  by  Are,  or  of  land 
paying  large  rental,  on  which  building  has 
been  destroyed  by  Are,  or  decayed  so  as  to 
be  no  longer  available,  and  where  new 
building  could  be  paid  for  in  very  short 
time  out  of  rental.  In  fine,  governing 
principle  is,  subject  to  contingency  of  ex- 
penses being  disallowed  by  court,  that  he 
may  do  whatever  is  necessary  for  preser- 
vation of  property  of  estate,  and  specific 
character  of  act  done  is  altogether  immate- 
rial. Hence,  necessarily,  his  power  must 
extend  to  preservation  of  property  by  pay- 
ing off  liens  existing  on  it  when  necessary, 
as  in  cases  of  taxes,  tax  sales,  etc.,  or  of 
cattle  or  horses  impounded  and  held  for  ex- 
pense of  pasturage.  That  this  is  intention 
of  law  appears  very  plainly  from  provisions 
of  sections  1577,  1578,  post,  where  provision 
is  made  for  payment  by  administrator  of 
liens  or  mortgages  on  realty  of  estate. — 
Estate  of  Freud,  131  Cal.  667,  671,  63  Pac. 
1080.  See  People  v.  Olvera,  43  Cal.  492,  494; 
Estate  of  Moore,  72  Cal.  335,  342,  13  Pac. 
880;  Estate  of  Rose,  80  Cal.  166,  22  Pac.  86; 
Burnett  v.  Lyford,  93  Cal.  114,  118.  28  Pac. 
855;  Weinreich  v.  Hensley,  121  Cal.  647.  657, 
54  Pac.  254;  Estate  of  Armstrong,  125  Cal. 
603,  605,  58  Pac.  183.. 

44.  Judgment  against  heir  —  Lein  at- 
taches.— Title  of  ancestor  vests  In  heir  or 
devisee  at  his  death  subject  to  right  of  pos- 
session of  administrator  for  purposes  of 
administration,  and  therefore  where  judg- 
ment is  rendered  against  devisee  of  real 
property  pending  administration  of  donor's 
estate,  lien  of  judgment  attaches  and  con- 
tinues for  statutory  period,  and  grantee  of 
such  devisee  takes  property  subject  to  such 
lien  to  same  extent  as  it  would  have  been 
subject  to  lien  had  no  transfer  been  made. 
— Martlnovich  v.  Marsicano,  137  Cal.  354, 
355.  70  Pac.  459. 

45.  Heir  may  not  sue  to  preserve  title  to 
personal  property,  under  provisions  of 
above  section;  the  provisions  of  the  section 
are  limited  to  real  property. — Holland  v. 
Kelly,   178  Cal.   507,   171  Pac.   421. 

See,  also,  post,  §  1581,  note  par.   32. 

4ft.  Legislative  power  over  vested  prop- 
erty.— Property  in  real  estate  vests  in  heirs 
at  death  of  ancestor  subject  only  to  pay- 
ment of  debts  and  such  statutory  charges 
as  may  then  exist.  They  have  right  to  dis- 
pose of  their  own  property,  and  legislature 
has  no  power  to  provide  for  sale  by  execu- 
tor or  administrator  solely  for  benefit  of 
heirs  by  enactment  subsequent  to  vesting  of 
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their  rights. — Estate  of  Packer,  125  Cal. 
396,  399,  73  Am.  St.  Rep.  68,  58  Pac.  59;  Es- 
tate of  Newlove,  142  Cal.  377,  75  Pac.  1083. 

47.  Liens  —  Payment  off  —  Redemption 
from. — Executor  may  use  money  of  estate 
in  his  hands  for  purpose  of  paying  off  liens 
where  necessary  to  preservation  of  prop- 
erty and  may  redeem  property  from  lien  of 
mortgage  given  by  deceased,  though  not 
presented  as  claim  against  estate. — Estate 
of  Freud,   181  Cal.  667,  671,  63  Pac.  1080. 

48.  Life  Insurance  —  As  to  vesting  la 
"legal  heirs." — Beneficiary  named  in  policy 
of  life  insurance,  although  Insured  pays 
premium  and  keeps  policy  in  his  exclusive 
possession,  acquires  vested  and  Irrevocable 
interest  in  the  policy  which  he  may  keep 
alive  for  his  own  benefit,  and  this  doctrine 
is  applicable  to  case  in  which  designated 
beneficiaries  are  "legal  heirs"  of  person 
effecting  insurance,  and  interest  vests  in 
legal  heirs  then  living,  or  that  may  be  sub- 
sequently born,  in  same  manner  as  if  they 
had  been  specifically  designated  by  name. — 
Yore  v.  Booth,  110  Cal.  238,  240,  42  Pac.  808. 

49.  Distinguished  lnt  Estate  of  Miller, 
121   Cal.   353,  354,  53  Pac.   906. 

50.  Insurance  policy  payable  to  "legal 
heirs"  vests  in  heirs  of  deceased  in  the 
same  manner  as  if  they  had  been  desig- 
nated by  name. — Weisert  v.  Muehl,  81  Ky. 
336. 

51.  Same— Vesta  la  heir,  not  la  adminis- 
trator^— Money  due  on  insurance  policy  is 
personalty,  and  under  our  system  descends 
to  heirs  with  special  interest  in  administra- 
tor, and  administrator  or  executor  is  not, 
as  at  common  law,  beneficiary  of  all  poli- 
cies payable  to  insured. — Estate  of  Miller, 
121  Cal.  353,  354,  53  Pac.  906. 

52.  Same— Same— Sobject  to  administra- 
tion.— The  proceeds  of  Insurance  policy  on 
life  of  insured,  payable  to  his  estate  or  to 
his  heirs,  executors  or  administrators,  must 
be  collected  and  administered  upon  by  per- 
sonal representative,  and,  although  set 
apart  under  statute,  money  is  administered 
upon,  and  until  so  set  apart  is  part  of  es- 
tate. Order  setting  it  apart  is  species  of 
distribution. — Estate  of  Miller,  121  Cal.  \53, 
355,  53  Pac.   906. 

58.  Money  given  la  trnst. — Money  given 
by  deceased  to  person  to  be  given  a  third 
person  in  case  of  his  death  does  not  vest  in 
such  person  and  may  be  recovered  by  ad- 
ministrator or  executor  as  part  of  assets  of 
estate. — Demartini  v.  Allegrettl,  146  Cal. 
214,  218,  79  Pac.  871. 

54.  Money  given  widow. — A  sum  of  money 
equal  to  two  months'  salary  of  deceased 
paid  his  widow  by  his  employer,  not  for 
services  rendered  by  him,  but  an  amount 
equal  to  that  which  he  would  have  earned 
had  he  lived  and  continued  in  employment 
for  two  months  after  his  death,  is  not  part 
of  his  estate,  but  gift  to  widow,  and  order 
compelling  her  as  administratrix  to  account 
for  same    is   erroneous. — Estate   of  Stevens. 
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83  Cal.  322,  325,  17  Am.  St.  Rep.  252,  23  Pac. 
879. 

55.  Mortgagee  of  personal  property- 
Rights  of. — Death  of  mortgageor  does  not 
affect  rights  of  mortgagee  under  chattel 
mortgage  to  take  possession  of  property  in 
case  default  be  made  in  any  payment  where 
such  right  is  given  by  mortgage,  and  ex- 
ecutor of  mortgageor  has  no  new  rights  to 
property  or  to  possession  of  it  that  were 
not  in  mortgageor  in  his  lifetime.  He  is 
therefore  liable  as  for  conversion  of  prop- 
erty if  he  dispose  of  it  after  demand  by 
mortgagee. — Mathew  v.  Mathew,  188  Cal. 
334,  337,  71   Pac.  844. 

5ft.    Mortgagee    off    heir— Foreelosore    by. 

— On  death  of  testator  devisee  may  take 
vested  future  interest  in  lands  of  deceased, 
and  in  such  case  same  is  subject  to  be 
transferred  or  encumbered  by  him  in  like 
manner  as  if  it  were  an  estate  in  posses- 
sion. He  may  mortgage  the  same,  but  upon 
sale  to  satisfy  mortgage  purchaser  will 
take  only  share  and  interest  in  property 
which  but  for  mortgage  and  foreclosure 
mortgageor  would  have  taken. — Dunn  v. 
Schell,  122  Cal.  626,  627,  55  Pac.  595. 

57.  Origin  of  title  of  heirs.— Title  of 
heirs  does  not  originate  in  decree  of  dis- 
tribution but  comes  from  their  ancestor  on 
his  death.  Settlement  of  estate  in  probate 
court  and  decree  of  distribution  serve  only 
to  release  property  from  conditions  to 
which  as  estate  of  deceased  person  it  was 
subject. — Bates  v.  Howard,  105  Cal.  173, 
183,  38  Pac.  715. 

58.  Parties  to  ejeetment  salt. — While  ad- 
ministrator or  executor  is  entitled  to  pos- 
session of  real  estate  of  his  decedent  for 
certain  purposes,  even  as  against  heirs  or 
devisees,  title  to  land  is  vested  in  latter, 
subject  to  former's  lien  for  payment  of 
debts  and  expenses  of  administration,  and 
under  above  section  and  section  1581,  post, 
possession  of  executor  is  that  of  heir  or 
devisee,  and  as  against  third  persons  lat- 
ter can  maintain  an  action  of  ejectment  as 
well  as  former. — Colton  v.  Onderdonk,  69 
Cal.  155,  158.  10  Pac.  395. 

59.  Partition— Executor  can  not  main- 
tain.— It  is  universally  held  that  adminis- 
trator has  no  such  interest  in  land  as  en- 
titles him  to  institute  partition  proceeding's, 
unless  power  is  expressly  given  him  by 
statute,  and  In  this  state  no  such  power  is 
conferred. — Ryer  v.  Fletcher-Ryer  Co..  126 
Cal.  482,  485,  58  Pac.  908. 

00.  Same  — Case  limited. — Language,  of 
Bath  v.  Valdez,  70  Cal.  350,  11  Pac.  724,  to 
effect  that  administrator  may  maintain  ac- 
tion of  partition,  was  clearly  obiter  dic- 
tum, as  no  such  question  was  in  any  way  at 
issue. — Ryer  v.  Fletcher-Ryer  Co.,  126  Cal. 
482,  485,   58  Pac.   908. 

61.  Partnerahlp  —  Accounting  must  be 
with  executor. — Suit  for  accounting  against 
surviving  partner  should  be  brought  by- 
personal  representative  and  not  by  heir,  as 
urviving  partner  is  required  to  account  not 
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with  heir  but  with  executor  or  administra- 
tor, and  therefore  correlative  of  that  duty 
is  right  of  personal  representative  who 
fixe*  person  in  whom  right  of  action  exists. 
-Robertson  v.  Burrell,  110  Cal.  568.  574,  42 
Pac  1086. 

«.  Partnership  property. — Assets  which 
put  to  administrator  consist  of  individual 
estate  or  property  of  deceased,  and  assets, 
credits,  etc.  of  partnership  of  which  de- 
ceased was  sole  surviving  member  do  not 
become  confused  or  merged  with  assets  of 
estate,  but  continue  their  separate  exist- 
ence.—Theller  v.  Such,  57  Cal.  447,  459. 

«.  Personalty— Title  of  administrator— 
P*wer  ef  sale. — Executor  or  administrator 
haa  no  more  right  to  sell  personalty  than 
he  has  to  sell  realty,  unless  it  be  necessary 
for  its  preservation  or  to  pay  debts  or  ex- 
penses of  administration.  He  is  no  more 
owner  of  personalty  than  of  realty. — Estate 
of  Woodworth,  81  Cal.  595,  606. 

M.  Pleading— Capacity  to  sue* — In  com- 
plaint by  administrator,  allegation  that  he 
is  such  administrator  is  essential,  and 
where  complaint  is  unverified  is  put  in  is- 
sue by  general  denial. — Pennie  v.  Hildreth, 
II  CaL  127,  181,  22  Pac.  398. 

t».  Complaint  by  special  administrator  is 
efficient  as  against  demurrer  if  it  does  not 
appear  on  face  thereof  that  plaintiff  has 
not  legal  capacity  to  sue,  and  omission  of 
allegation  that  he  had  such  capacity  can 
only  be  taken  advantage  of  by  answer. — 
Miller  v.  Luco,  80  Cal.  257,  260,  22  Pac.  195. 

ft.  Preservation  of  property— Heirs  en- 
tities' to  as  received. — Possession  of  admin- 
istrator does  not  devest  heirs  or  devisees 
of  the  fee.  His  possession  is  for  heirs  or 
derisees  who  are  owners  and  seized  in  fee, 
■object  to  temporary  right  of  administra- 
tor to  possession,  and  subject  to  definite 
statutory  authority  and  powers  of  sale 
given  administrator.  The  administrator 
performs  his  trust  when  he  carefully  pre- 
serves property  and  delivers  it  over  to  heirs 
or  devisees  with  such  title  as  deceased  had 
at  bis  death,  whether  it  be  estate  in  fee 
for  life  or  for  years;  whether  it  be  entire 
fee  or  an  undivided  interest  as  tenant  In 
common,  it  should  follow  same  rule  and 
after  administration  go  to  its  rightful  own- 
ers— Ryer  v.  Fletcher-Ryer  Co.,  126  Cal. 
412.  484.  68  Pac.  908. 

t7.    Privity  of  estate  of  administrator  and 

beta— Administrator's    possession    and   title 
are  not  adverse  to  heir,  and  so  far  as  any 
but  creditors  are  concerned   heir  in   whom 
title  vested,   subject    only    to   right    of   ad- 
ministrator to  dispose  of  land  to  pay  debts, 
has  right  to  title  and  possession  and  right 
to  maintain  an  action  to  recover  possession 
as  against  any   one   except   administrator. 
The  administrator   is   in    privity    when    he 
represents  heirs  and  creditors  in  judgment 
is  ejectment  recovered  by   or  against   heir 
and  those  claiming  under  him.     A  judgment 
recovered   by    administrator    will    inure    to 


benefit  of  one  to  whom  heir  has  conveyed 
prior  to  recovery  of  such  judgment. — Spotts 
v.  Hanley,  85  Cal.  155,  167,  24  Pac.  788. 

68.  Public  land— Filed  on  by  pre-omp- 
tloner  is,  prior  to  payment,  no  part  of  his 
estate,  and  rights  given  thereby  would,  in 
absence  of  statute,  lapse  with  his  death  and 
lands  be  open,  to  entry  by  any  one.  By  sec- 
tion 2269  R.  S.  U.  S.,  it  is  provided  that 
patent  may  issue  to  heirs,  and  in  such  case 
they  take  title,  not  by  descent  from  their 
ancestor,  but  by  conveyance  directly  from 
United  States  by  virtue  of  privilege  given 
them  by  statute.  The  land  is  not  part  of 
estate  of  deceased  and"*  is  not  subject  to 
devise  by  him,  nor  can  it  be  sold  in  satis- 
faction of  his  debts,  nor  for  expenses  of  ad- 
ministration. It  is  not  subject  to  probate 
jurisdiction  of  superior  court,  and  is  not 
affected  by  decree  of  distribution  made  by 
that  court. — Wittenbrock  v.  Wheadon,  128 
Cal.  150,  152,  60  Pac.  664. 


Quiet  title— Administrator  has  snfn- 
cient  Interest  to. — Action  to  quiet  title  may 
be  brought  by  administrator,  he  having 
right  of  possession  and  therefore  sufficient 
interest  in  property  to  maintain  action  un- 
der section  788,  ante. — Pennie  v.  Hildreth, 
81  Cal.  127,  ISO,  22  Pac.  398. 

As  to  right  of  personal  representative  to 
maintain  action  to  qnlet  title  to  decedent's 
real  estate*  see  note  Ann.  Cas.  19 ISA,  996- 
999. 

70.  Same — £evlsees  may  claim  title. — In 

action  to  quiet  title  it  is  error  to  strike  out 
as  sham  answer  of  defendants  claiming  as 
devisees  under  valid  will  denying  plaintiff's 
Interest  in  property. — Toland  v.  Toland,  123 
Cal.  140,  144,  55  Pac.  681. 

71.  Same— Grantee  of  devisee  may  main- 
tain action  to  quiet  title  to  his  Interest  in 
the  real  property  of  deceased  as  against 
any  person  except  executor  or  administra- 
tor, although  administration  of  estate  be 
pending  and  unsettled. — Jordan  v.  Fay,  98 
Cal.  264,  266,  33  Pac.  95. 

72.     Same— Heirs  may  maintain  action. — 

Heirs  may,  in  their  own  name,  maintain  or 
defend  action  to  quiet  title  to  land  without 
joining  administrator  of  their  ancestor's 
estate,  and  though  action  has  been  dis- 
missed as  against  administrator  it  does  not 
affect  rights  of  heirs  as  parties  thereto. — 
Tryon  v.  Huntoon,  67  Cal.  325,  329,  7  Pac. 
741: 

78.  Real  estate  acquired  by  admliilntre- 
tor— In  satisfaction  of  Judgment  Is  re- 
garded as  personal,  and  heirs  do  not  take 
title  thereto. — Weir  v.  Bagby,  72  Kan.  67, 
82  Pac.  585. 

74.  Recovery  by  administrator — Shoeing 
necessary* — Administrator  is  entitled  to  ab- 
solute possession  of  all  personal  property 
of  estate  and  may  recover  same  without 
showing  property  to  be  necessary  for  sat- 
isfaction of  claims  against  estate. — llorton 
v.  Jack,  115  Cal.  29.  34,  46  Pac.   C20. 
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75.     Removal  from  office  of  executor. — By       for   purposes   of  administration   and   distri- 


removal  from  office  of  executor  he  is  as 
completely  separated  from  business  of  es- 
tate as  if  he  had  been  dead,  and  has  no 
right  to  appear  in  or  be  party  to  suit  which 
law  confided  to  representative  of  deceased. 
— Taylor  v.  Savage,  42  U.  S.    (1   How.)   282, 

11  L.  ed.  132. 

• 

76.  Rents— Heir   not   entitled   to   recover. 

— While  title  to  real  estate  rests  in  heir  at 
death  of  ancestor  and  he  has  right  to  rents 
and  profits,  arising:  from  it  from  that  time, 
right  is,  however,  subject  to  right  of  ex- 
ecutor to  possession  of  land  and  to  receive 
rents  and  profits  thereof  until  the  settle- 
ment of  estate  or  until  property  delivered 
to  heir  by  order  of  probate  court,  and  ac- 
tion by  him  to  recover  such  rents  received 
by  executor  prior  to  distribution  does  not 
lie. — Washington  v.  Black,  83  Cal.  290,  293, 
23   Pac.  300. 

77.  Rent»  of  real  estate— Title  to. — From 
rule  as  to  marshaling  of  assets  for  pay- 
ment of  debts  It  does  not  follow  that  as 
between  general  legatee  of  personal  estate 
and  heir  or  devisee  of  real  estate  that  rents 
of  real  estate  subsequent  to  death  of  de- 
ceased do  not  belong  to  devisee.  On  con- 
trary, it  would  seem  to  follow  that  as  title 
to  real  estate  vests  in  the  devisee  at  the 
moment  of  death,  subject  only  to  payment 
of  debts  in  order  prescribed,  rents  would 
belong  to  owner  subject  to  payment  of 
debts  in  same  order,  and  this  is  case  unless 
there  is  some  other  provision  on  question, 
that  is  to  say,  rents  of  real  estate  accruing 
subsequent  to  death  of  testator  should,  for 
purpose  of  marshaling  of  assets  for  pay- 
ment of  debts,  be  regarded  as  belonging  to 
realty  from  which  they  are  derived. — Es- 
tate of  Woodworth,  31  Cal.  595,  606. 

78.  Repair   off   buildings— Reconstruction. 

— Where  property  of  estate  is  In  such  con- 
dition as  to  be  untentantable,  and  repairs 
thereof,  without  practical  reconstruction  of 
building,  are  prohibited  by  fire  ordinances 
of  city,  executor  will  be  allowed  for  such 
reconstruction  as  for  necessary  repairs  to 
building. — Estate  of  Clos,  110  Cal.  494,  500, 
42   Pac.   971. 

79.  Same— Order  of  court. — Expenditure 
for  repairs  to  property  of  estate  need  not 
be  under  order  of  court,  although  it  is  bet- 
ter practice  to  procure  order  authorizing 
same  before  making  expenditure. — Estate 
of  Clos,    110   Cal.    494,    502,   42   Pac.   971. 

80.  Same — Power  given  la  will — Title  of 
executor. — Provision  in  will  for  sale  of 
land  and  direction  that  upon  sale  legacy  be 
paid  in  full  does  not  create  trust  in  rela- 
tion to  land  and  does  not  vest  title  in  ex- 
ecutors. Title  in  such  case  vests  in  heirs 
until  devested  by  sale  confirmed  by  court. 
— Bennalack  v.  Richards,  116  Cal.  405,  410, 
48  Pac.  622. 

81.  Separate  and  community  property- 
Administration  on.  —  Whenever  husband 
dies  possessing  both  separate  and  com- 
munity property,  both  pass  into  his  estate 


button,  and  final  account  does  no  more  than 
declare  such  property  Is  in  estate.  It  prob- 
ably would  not  determine  distinctive  char- 
acters and  amounts  of  property,  but  leave 
that  for  reception  of  evidence  under  peti- 
tion for  distribution.  Upon  other  hand, 
where  wife  dies,  no  administration  at  law 
is  to  be  had  upon  any  but  her  separate 
property,  and  therefore  it  may  well  be  ar- 
gued that  final  account  decreeing  that  such 
and  so  much  property  is  in  hands  of  repre- 
sentative for  distribution,  is  an  adjudica- 
tion between  the  representative  and  heirs 
and  devisees  fixing  status  and  character  of 
property. — Estate  of  Young,  12S  Cal.  337, 
346,   55   Pac.   1011. 
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Special  administrator— May  Join  with 
heirs  in  action  to  quiet  title. — Miller  v. 
Luco,  80  Cal.  257,  260,  22  Pac.  195. 

83.  Statute  In  force  at  death  of  Intes- 
tate— Controls  rlgrhts  of  heirs. — Matter  of 
Porter,  129  Cal.  86,  88,  79  Am.  St.  Rep.  78, 
61  Pac.  669. 

84.  Statute  off  limitations — Rons  against 
right  of  possession  of  administrator  same 
as  against  any  other  person,  hence  action 
of  ejectment  by  administrator  is  barred  by 
five  years'  adverse  possession  in  defend- 
ant.—Webb  v.  Winter,  135  Cal.  455,  457,  67 
Pac.   691. 

85.  Test  off  riffht  off  action. — Sole  test  of 
administrator's   right   of  action   is   right    of 
estate   to   possession   of   property.     If   right 
exists,    then    right   of  action   exists,   and    it 
will  make  no  difference  if,   in  order  to   re- 
cover  property   to   possession   of   which    es- 
tate is  entitled,  it  should  become  necessary 
to   cancel    voidable   deed   or   otherwise — ac- 
cording   to    equity    practice — to    dispose    of 
outstanding  legal  title.     It  is  made  duty  of 
executor  or  administrator  to  reduce   estate 
of  deceased  into  possession,  and   he   Is   en- 
titled to  possession  of  all  real  and  personal 
estate  of  deceased,  therefore  it  follows   un- 
der maxim   ubi   jus   ibi   remedium   that   his 
rights    of    action    must    be    commensurate 
with  right  and  duty  imposed  upon  him    by 
statute.     To  deny  remedy  is  to  deny  right 
and   thus   nullify   statute.      Hence   executor 
or  administrator  may  maintain  action  nec- 
essary   to   protect   his   possession   or   to    re- 
duce into  possession  property  of  estate  held 
by  others.     In  application  of  this  rule    dif- 
ference   between    legal    and    equitable     es- 
tates is   of  no  practical   importance.     They 
are    both    estates    originating    by    law    and 
held    under    law,    and    in    that    sense    legal 
estates. — Collins   v.    O'Laverty,    136   Cal.    31, 
34,  68  Pac.  327. 

86.  Time  at  which  title  Tests— Liability 
off  debts. — Above  section  does  not  make  any 
change  In  order  in  which  property  shall  be 
applied  in  payment  of  debts.  Title  vesta  in 
heirs  at  moment  of  death,  subject  only  to 
lien  of  executor  or  administrator  for  pay* 
ment  of  debts  and  expenses  of  administra- 
tion with  right  of  present  possession,  which 
continues    until   estate   Is    settled    or    prop- 
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crtf  delivered  to  parties  entitled  thereto  by 
ord«r  of  court. — Estate  of  Wood  worth,  31 
CiL  595.  S04. 

87.  Tine   of   death— Right    of  possession 

h  as  of. — At  common  law  title  of  personal 
estate  vested  in  administrator  by  relation 
as  of  time  of  death  of  testator,  and  under 
our  system  administrator's  control  of  prop- 
erty extends  back  to  same  point  of  time, 
and  he  is  deemed  in  law  to  have  possession 
or  to  be  entitled  to  possession  of  personal 
estate  from  time  of  decedent's  death. — 
Jahns  v.  Nolting,  29  Cal.  607,  510. 

88.  Title  of  administrator.  —  Strictly 
speaking  perhaps  legal  title  to  even  per- 
gonal estate  of  decedent  does  not  vest  in 
administrator  under  our  system,  but  special 
property  in  real  estate  does  vest  in  him 
<harged  with  trust  not  only  to  pay  debts 
but  from  nature  of  trust,  and  his  represen- 
tative capacity  to  do  such  acts  in  carrying 
out  contracts  of  deceased  as  law  imposes 
upon  him  duty  to  perform. — Janinr  v. 
Browne,  59  Cal.  37,  45. 


A*.    Trespass     Devisee  may  maintain  se- 

tassu— Devisee  being:  In  possession  pending 
administration  of  estate  may  maintain  ac- 
tion for  damages  to  freehold  committed  by 
trespassers. — Colton  v.  Onderdonk,  69  Cal. 
155.  158,  10  Pac.  395. 


M.  Sasse  —  Executor  stay  maintain  ac- 
ts**.—Where  executrix  is  also  devisee  of 
real  property  she  may  maintain  action  for 
damages  to  freehold.  It  is  immaterial  in 
which  capacity  she  sues,  for  judgment  as 
devisee  would  be  bar  to  her  recovery  for 
same  cause  of  action  in  capacity  of  ex- 
ecutrix. And  as  to  what  she  might  do  with 
money  recovered  in  this  action  in  account - 
ids;  to  probate  court  is  no  concern  of  de- 
fecdant  in  such  action,  he  being  mere  tres- 
passer and  not  creditor  of  estate,  as  having 
once  paid  amount  recovered  in  capacity  in 
which  the  plaintiff  sued  his  responsibility 
would  cease. — Colton  v.  Onderdonk,  69  Cal. 
155.  158,  10  Pac.  395. 


tl.    Trover  —  Administrator     may 

tain. — Administrator  has  special  property 
in  personal  estate  sufficient  to  maintain 
trover  against  person  who  after  death  of 
deceased  and  before  issuance  of  letters 
of  administration  converts  the  same. — 
Jahni  v.  Nolting.   29  Cal.  507,  511. 

•2.    Trast— Action    to    enforce     Parties. — 

Heirs  and  not  administrators  are  proper 
parties  to  bring  action  to  enforce  trust  and 
compel  conveyance  of  legal  title. — Janes  v. 
Throckmorton,  57  Cal.  368,  387.  See  Col- 
lins v.  OLaverty.  186  Cal.  31,  38,  68  Pac.  327. 

93.  Legal  title  to  real  estate  does  not 
vest  in  administrator,  and  therefore  prior 
to  amendment  of  1895  to  section  1852,  post, 
at)  could  not  maintain  action  to  compel 
eoaveyanoe   of    legal   title   of   property   to 


him,  in  performance  of  trust  of  which  de- 
ceased was  beneficiary. — Janes  v.  Throck- 
morton, 57  Cal.  368,  387.  See  Collins  v.  O*- 
Laverty,  136  Cal.  31,  33,  68  Pac.  327. 

94.  Administrator  not  being  entitled  to 
legal  title  of  real  property,  but  only  to 
right  of  possession,  title  vesting  in  heir,  he 
could  not  prior  to  amendment  of  section 
1582,  post,  in  1895  bring  action  to  compel 
conveyance  of  legal  title  to  him  in  enforce- 
ment of  trust. — Janes  v.  Throckmorton,  57 
Cal.  368,  387. 

95.  Heir,  suing  in  behalf  of  himself  and 
all  other  heirs,  may  maintain  action  to  en- 
force constructive  trust  arising  by  opera- 
tion of  law  and  to  set  aside  certain  trans- 
fers of  property  by  decedent. — Kimball  v. 
Tripp,  136  Cal.  631,   635,  69  Pac.  428. 

06.  Trust  property— Administrator's  title 
—Action  for. — Administrator  is  entitled  to 
possession  of  all  decedent's  estate  for  pur- 
poses of  administration  and  payment  of 
debts  and  for  such  purposes  has  a  lien 
thereon,  but  this  relates  to  estate  of  dece- 
dent and  not  to  that  which  he  held  in  trust 
for  others,  of  which  he  was  owner  of  but 
a  moiety.  Where  property  was  purchased 
in  name  of  deceased  with  funds  furnished 
one  half  by  himself  and  one  half  by  his 
wife,  she  may  maintain  action  against  ad- 
ministrator or  heirs  for  her  portion  thereof, 
although  she  permitted  property  to  stand  in 
her  husband's  name  and  to  be  dealt  with 
by  him  as  his  own  and  receive  credit  ex- 
tended him  upon  faith  of  his  ownership  of 
such  property,  as  neither  administrator  nor 
creditors  stand  in  relation  of  purchaser  or 
mortgagee  of  property. — Murphy  v.  Clay- 
ton, 113  Cal.  153,  157,  45  Pac.  267,  and  cases' 
there  citsd. 

07.  Vacancy  In  administration— Rlgat  of 
possession. — On  death  of  ancestor  title  to 
real  estate  vests  in  heir  subject  to  right  of 
possession  of  administrator  or  executor  to 
possession  for  payment  of  debts  and  pur- 
poses of  administration.  Where  court  has 
regularly  granted  letters  testamentary  or 
of  administration,  and  has  acquired  juris- 
diction over  administration  of  estate,  tem- 
porary vacancy  in  office  of  executor  or  ad- 
ministrator does  not  give  to  heir  right  of 
possession  of  property.  Such  rule  would 
lead  to  great  perplexity,  for  on  appoint- 
ment of  new  administrator  or  executor  he 
would  be  entitled  to  possession  and  all 
rents  and  profits  during  vacancy.  Court 
has  ample  power  during  vacancy  to  pro- 
tect estate  by  appointment  of  special  ad- 
ministrator.— €hapman  v.  Hollister,  42  Cal. 
462,  463. 

98.  Void  probate  proceeding*— Can  not 
prevent  recovery  by  kelr  of  possession  of 
interest  in  property  as  against  any  per- 
son except  administrator. — Phelan  v.  Smith. 
100  CaL  158,  168,  34  Pac.  667, 


1 1408.    EXECUTOR  OB  ADMINISTRATOR  TO  DELIVER  REAL  ESTATE 
TO  HEIB8  OR  DEVISEES,  WHEN.    Unless  it  satisfactorily  appear  to  the 
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court  that  the  rents,  issues,  and  profits  of  the  real  estate  for  a  longer  period 
are  necessary  to  be  received  by  the  executor  or  administrator,  wherewith  to 
pay  the  debts  of  the  decedent,  or  that  it  will  probably  be  necessary  to  sell  the 
real  estate  for  the  payment  of  such  debts,  the  court,  at  the  end  of  the  time 
limited  for  the  presentation  of  claims  against  the  estate,  must  direct  the  execu- 
tor or  administrator  to  deliver  possession  of  all  the  real  estate  to  the  heirs  at 
law  or  devisees. 

History:     Enacted  March  11,  1872;  amendment  approved  April  16, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  85. 


MORTGAGE  DEBT— RENTS. 

1.  Mortgage  debt — Application  of  rent. 

2.  Rents  part  of  general  assets. 

1.     Mortft-agre    debt— Application    off    rent. 

— Debt  secured  by  mortgage  is  not  all  pay- 
able out  of  rents  of  mortgaged  premises, 
such  rents  not  being:  in  the  first  instance 
considered  personal  property  in  the  hands 
of  executor. — Estate  of  Woodworth,  31  CaL 
596,   616. 


2.  Rente  part  off  general  assets. — Rents 
of  mortgaged  property  are  not  part  of  pro- 
ceeds of  property  as  term  is  used  in  section 
1644,  post,  but  are  general  assets  of  estate 
and  owner  of  mortgage  has  no  Hen  upon 
them  and  is  not  preferred  creditor  with  re- 
lation .thereto. — Estate  of  McDougald,  146 
Cal.  196,  200,  79  Pac.  875. 

As  to  title  to  rents  off  property  off  de- 
ceased, see*  ante.  !  1462  and  note  pars.  72. 
12. 


§  1454.  SURVIVING  HEIRS  MAY  COLLECT  MONET  DEPOSITED  IN 
BANK.  The  surviving  husband  or  wife  or  the  guardian  of  the  estate  of  any 
insane  or  incompetent  husband  or  wife,  of  any  deceased  person,  or  if  no  hus- 
band or  wife  is  living,  then  the  children,  or  the  guardian  of  the  estates  of  any 
minor  or  insane  or  incompetent  children  of  said  deceased,  or,  if  no  children  are 
living,  then  the  father  or  mother  or  guardian  of  the  estate  of  any  insane  or 
incompetent  father  or  mother  of  such  decedent,  and  if  neither  the  father  nor 
mother  is  living,  then  the  brothers  and  sisters  or  the  guardian  of  the  estates  of 
any  minor  or  insane  or  incompetent  brothers  and  sisters  of  such  decedent,  may, 
without  procuring  letters  of  administration,  collect  of  any  bank  any  sum  which 
said  deceased  may  have  left  on  deposit  in  such  bank  at  the  time  of  his  or  her 
death ;  provided,  such  deposits  shall  not  exceed  the  sum  of  one  thousand  dollars. 

[Banks  authorized  to  pay.]  Any  bank,  upon  receiving  an  affidavit  stating 
that  said  depositor  is  dead,  and  that  affiant  is  the  surviving  husband  or  wife 
or  the  guardian  of  the  estate  of  an  insane  or  incompetent  surviving  husband  or 
wife,  as  the  case  may  be,  of  said  decedent,  or  stating  that  decedent  left  no  hus- 
band or  wife,  and  that  affiant  is  the  child,  or  that  affiants  are  the  children,  or 
the  guardians  of  the  estates  of  the  minor,  insane  or  incompetent  children,  as 
the  case  may  be,  of  said  decedent,  or  stating  that  decedent  left  neither  husband, 
wife  nor  children,  and  that  affiant  is  the  father  or  mother,  or  the  guardian  of 
the  estate  of  the  insane  or  incompetent  father  or  mother,  as  the  case  may  be,  of 
said  decedent,  or  stating  that  the  decedent  left  neither  husband,  wife,  children, 
father  nor  mother,  and  that  affiants  are  the  brothers  and  sisters,  or  the  guard- 
ians of  the  estates  of  the  minor,  insane  or  incompetent  brothers  and  sisters,  as 
the  case  may  be,  of  said  decedent,  and  that  the  whole  amount  that  said  dece- 
dent left  on  deposit  in  any  and  all  banks  of  deposit  in  this  state,  does  not 
exceed  the  sum  of  one  thousand  dollars,  may  pay  to  said  affiant  or  affiants  any 
deposit  of  said  decedent,  if  the  same  does  not  exceed  the  sum  of  one  thousand 
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dollars,  and  the  receipt  of  such  affiant  or  affiants,  is  sufficient  acquittance 
therefor. 

History:  Enactment  approved  March  16,  1907,  Stats,  and  Amdts. 
1907,  p.  327,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  496;  amendment  ap- 
proved May  18,  1915,  Stats,  and  Amdts.  1915,  p.  532.  In  effect  August 
8,  1915. 


1.  Buk  deposit  —  Right  to  withdraw 
*lthMt  administration.— Under  the  provi- 
sions of  the  above  section  the  persons 
therein  authorized  may  collect  from  bank 
deposits  when  the  aggregate  amount  thereof 
does  not  exceed  one  thousand  dollars;  the 
intention  of  the  legislature  being  to  provide 
the  family  of  the  deceased  with  temporary 
funds  for  such  immediate  necessities  as 
funeral  expenses,  and  perhaps  to  provide 
ready  money  for  their  support  pending  the 
probate  of  the  estate;  but  where  the  hus- 


band on  proper  affidavit  withdraws  the  fund 
from  the  bank  this  does  not  give  the  hus- 
band title  to  the  fund  of  his  deceased  wife, 
that  Is  to  say,  it  was  not  the  intention  of 
the  provisions  of  the  above  section  that  the 
bank  deposit  of  a  deceased  wife  should  be- 
come the  property  of  the  surviving  husband. 
— Brezzo  v.  Brangero,  —  Cal.  App.  — ,  196 
Pac.  87. 

As  to  title  to  rents  of  property  of  de- 
ceased, see,  ante,  ft  1452  and  note  pars,  72, 
73. 


§1465.  WHO  MAY  COLLECT  BALANCES  DUE  DECEASED  ANNUI- 
TANTS ntOM  TEACHERS'  RETIREMENT  SALARY-FUND.  The  surviving 
husband  of  wife,  or  the  guardian  of  the  estate  or  any  insane  or  incompetent 
husband  or  wife,  of  any  deceased  person  who  had  been  the  recipient  of  an 
annuity  from  the  public  school  teachers'  retirement  salary-fund,  or  if  no 
husband  or  wife  is  living,  then  the  children  or  the  guardian  of  the  estates  of  any 
minor  or  insane  or  incompetent  children  of  said  deceased,  or,  if  no  children  are 
living,  then  the  father  or  mother  or  the  guardian  of  the  estate  of  any  insane  or 
incompetent  father  or  mother  of  such  decedent,  and  if  neither  the  father  nor 
mother  is  living,  then  the  brothers  and  sisters  or  the  guardian  of  the  estates  of 
any  minor  or  insane  or  incompetent  brothers  and  sisters  of  such  decedent,  may, 
without  procuring  letters  of  administration,  collect  from  the  public  school 
teachers'  retirement  salary-fund,  in  the  state  treasury,  any  balance  of  retire- 
ment salary  accrued  to  the  credit  of  said  deceased  annuitant  remaining  unpaid 
at  the  time  of  death. 

[Claim  payable  by  salary-fund  board  on  receipt  of  affidavit.]  The  public 
sehool  teachers'  retirement  salary-fund  board,  upon  receiving  an  affidavit  stat- 
ing that  said  annuitant  is  dead,  and  that  affiant  is  the  surviving  husband  or 
wife  or  the  guardian  of  the  estate  of  an  insane  or  incompetent  husband  or  wife, 
as  the  case  may  be,  of  said  decedent,  or  stating  that  decedent  left  no  husband  or 
wife,  and  that  affiant  is  the  child,  or  the  affiants  are  the  children,  or  the  guard- 
ians of  the  estates  of  the  minor,  insane  or  incompetent  children,  as  the  case 
may  be,  or  said  decedent,  or  stating  that  decedent  left  neither  husband,  wife 
nor  children,  and  that  affiant  is  the  father  or  mother,  or  the  guardian  of  the 
estate  of  the  insane  or  incompetent  father  or  mother,  as  the  case  may  be,  of  said 
deeedent,  or  stating  that  the  decedent  left  neither  husband,  wife,  children, 
father  nor  mother,  and  that  the  affiants  are  the  brothers  and  sisters,  or  the 
guardians  of  the  estates  of  the  minor,  insane  or  incompetent  brothers  and  sis- 
ters, as  the  case  may  be,  of  said  decedent,  shall,  at  the  next  quarterly  meeting 
of  said  board,  when  claims  for  retirement  salaries  are  certified,  include  and 
certify  a  claim  in  favor  of  said  affiant  or  affiants  for  the  balance  due  said 
decedent,  and  the  controller  shall  draw  his  warrant  in  favor  of  the  affiant  or 
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affiants  in  the  same  manner  as  warrants  are  drawn  for  the  payment  of  retire- 
ment salaries,  and  the  indorsement  of  such  affiant  or  affiants  upon  such  warrant 
is  sufficient  acquittance  therefor. 

History:      Enactment   approved  April   6,   1917,   Stats,   and  Amdts. 
1917,  p.  78.     In  effect  July  27,  1917. 


ARTICLE  II. 
EMBEZZLEMENT  AND  SURRENDER  OF  PROPERTY  OF  THE  ESTATE. 

1 1458.    Embezzling   estate   before   grant   of      §  1460.    Refusal  to  obey  citation,  penalty  for, 

letters  testamentary.  and    for   embezzlement.      May   be 

§  1459.     Citation  to  persons  suspected  to  have  compelled  to  disclose  by  imprison- 

embezzled  estate,  etc  ment.    Liable  for  double  damages. 

§  1461.    Persons  intrusted  with  estate  of  de- 
cedent may  be  cited  to  account. 


§1468.    EMBEZZLING   EFFECTS   OF   A  DECEDENT.     If   any   person 

embezzles,  conceals,  smuggles,  or  fraudulently  disposes  of  any  of  the  moneys, 

goods,  chattels,  or  effects  of  a  decedent,  he  is  chargeable  therewith,  and  liable 

to  an  action  by  the  executor  or  administrator  of  the  estate  for  double  the  value 

of  the  property  so  embezzled,  concealed,  smuggled,  or  fraudulently  disposed 

of,  to  be  recovered  for  the  benefit  of  the  estate. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  116  Probate 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  209,  held  unconstitutional,  see  history,  §  5  ante; 
amendment  approved  March  16,  1907.  Stats,  and  Amdts.  1907,  p.  328, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  497. 


EMBEZZLEMENT   FROM  ESTATE. 

1.  Embezzlement — Definition. 

2.  Extent  of  power. 

3.  Lessee's  right  to  improvements  erected  by 

him. 

4.  Validity  of  section. 

An  to  the  power  of  probate  courts  to  de- 
termine questions  of  title  to  property  be- 
tween the  estate  and  a  strans;erv  see  notes 
6  Ann.  Cas.  878;  18  Ann.  Cas.  385. 

1.  Embesslement— Definition. — To  embez- 
zle as  term  is  employed  In  section  116,  ante, 
is  to  fraudulently  appropriate  to  one's  own 
use  or*  to  conceal  effects  of  estate  which 
such  person  has  in  his  possession,  and  to 
alienate  signifies  to  wrongfully  transfer 
such  property  to  another.  Such  embezzle- 
ment or  alienation  is  wrongful  conversion 
of  property,  for  which  action  of  trover  was 
maintainable  at  common  law,  and  such  ac- 
tion may  be  brought  by  an  administrator 
without  aid  of  section  116,  ante.  That  sec- 
tion does  not  give  new  right  of  action  nor 
create  remedy  where  one  did  not  previously 


exist,  but  merely  increases  measure  of  dam- 
ages In  case  tortious  conversion  has  been 
committed  at  particular  time  when  property 
is  peculiarly  liable  to  loss.— Jahns  v.  Nolt- 
ing,  29  Cal.  507,  612. 

2.  Extent  of  power. — Power  of  court  in 
matters  of  this  kfnd  is  analogous  in  extent 
and  object  to  power  exercised  by  courts  of 
chancery  upon  bills  of  discovery. — Mesmer 
v.  Jenkins,  61  Cal.  151,  154. 

S.     Lessee's  right  to  Improvements  erected 

by  him  under  a  lease  which  provided  that 
he  should  make  certain  improvements  and 
the  lessor  should  purchase  the  same  at  a 
price  to  be  agreed  upon,  by  the  parties  or 
by  arbitration,  at  the  termination  of  the 
lease,  constitutes  a  "right  arising  out  of  an 
obligation,"  was  his  property,  and  he  had  a 
legal  right  to  transfer  the  same. — Belden  v. 
Farmers'  and  Merchants'  Bank,  16  Cal.  App. 
452,  459,   118  Pac.   449. 

4.  Validity  of  section. — Above  section  Is 
not  void  as  trenching  upon  jurisdiction  of 
courts  of  equity  in  matter  of  bills  of  dis- 
covery (dictum  of  Myrick,  J.). — Rosenberg 
v.  Frank,  68  Cal.  887,  415. 


§  1469.  CITATION  TO  PERSON  SUSPECTED  TO  HAVE  EMBEZZLED 
ESTATE,  ETC,  If  any  executor,  administrator,  or  other  person  interested  in 
the  estate  of  a  decedent,  complains  to  the  superior  court,  or  a  judge  thereof, 
on  oath,  that  any  person  is  suspected  to  have  concealed,  embezzled,  smuggled, 
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or  fraudulently  disposed  of  any  moneys,  goods,  or  chattels  of  the  decedent,  or 

has  in  his  possession  or  knowledge  any  deeds,  conveyances,  bonds,  contracts,  or 

other  writings,  which  contain  evidences  of  or  tend  to  disclose  the  right,  title, 

interest,  or  claim  of  the  decedent  to  any  real  or  personal  estate,  or  any  claim  or 

demand,  or  any  lost  will,  the  said  court  or  judge  may  cite  such  person  to  appear 

before  such  court,  and  may  examine  him  on  oath  upon  the  matter  of  such 

complaint.    If  such  person  is  not  in  the  county  where  the  decedent  died,  or 

where  letters  have  been  granted,  he  may  be  cited  and  examined  either  before 

the  superior  court  of  the  county  where  he  is  found,  or  before  the  superior  court 

of  the  county  where  the  decedent  died,  or  where  letters  have  been  granted. 

But  if  he  appears  and  is  found  innocent,  his  necessary  expenses  must  be  allowed 

him  out  of  the  estate. 

History:  Enacted  March  11,  1872,  re-enactment  of  8  117  Probate 
Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  G. 
P.  pt.),  p.  86;  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  328,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  497. 


EMBEZZLEMENT  FROM  ESTATE— CITA- 
TION OF  8USPECTED  PERSON. 

1.  Exclusive  remedy  is  not  afforded  by  above 

section. 

2.  Instruments  in  writing — Definition. 

3.  Jurisdiction — Title  to  property. 

4.  Question  of  title  can  not  be  tried. 

5.  Remedial  not  penal  statute — Constitutional. 

6.  Service  of  citation. 

1.  Exclsalve  remedy  I*  not  afforded  by 
aber*  scctiea* — Executor  may  maintain  or- 
dinary action  of  trover.  Above  section  is 
not  penal  statute,  but  even  were  it  so  it 
would  not  necessarily  be  exclusive,  for  it 
might  well  be  held  cumulative. — Jahns  v. 
Soiling,  29   Cal.  507,  512.  514. 

2.  laatrmuaenta    ta    writing— Definition. — 

In  construing  section  1800,  post,  in  connec- 
tion with  above  section,  the  phrase  "instru- 
ments In  writing:"  should  be  construed  to 
»*an  such  as  evidence  title  to  property,  or 
*uch  as  may  be  considered  an  asset  of  es- 
«"«.— Mas  tick  v.  Superior  Court,  94  Cal. 
HT.  349,  29  Pac.  869. 

*•  JmrtedletlOBi — Title  to  property. — Pro- 
ceedings under  above  sections  are  not  with- 
out jurisdiction  of  probate  court  as  being 
<*■«  which  involves  passing  on  title  to  prop-» 
my.— Levy  v.  Superior  Court,  105  Cal.  600, 
•U.  29  U  R.  a.  811,  88  Pac.  965,  writ  of 
«*or  dismissed,  167  U.  S.  175,  42  L.  ed.  126. 

«■    Question  off  title  eon  not  be  tried   in 

Proceedings  under  above  section  and  follow- 
*■*  sections  to  and  Including  section  1461 
Priding  for  citation  and  examination  of 
Wrties  alleged  to  have  in  their  possession 
Woperty  belonging  to  an  estate.    The  court 


has  no  power  after  such  examination,  when 
title  to  property  is  in  dispute,  to  order  such 
effects  delivered  up  to  executor  or  adminis- 
trator, or  deposited  where  court  may  order, 
and  commitment  for  contempt  in  disobey- 
ing such  order  is  void.  The  party  so  com- 
mitted will  be  released  on  habeas  corpus. 
Ex  parte  Casey,  71  Cal.  269,  271,  12  Pac. 
118. 

6.     Remedial  not  penal  statute— Constitu- 
tional.— Above   sections   are   not   penal   but 
purely    remedial.     It    is    true    they    provide 
pains  and  penalties  In  way  of  imprisonment 
and   damages    under    certain    contingencies, 
but  essential  distinction  between  these  pro- 
visions and  penal  statute  is  that  penalty  is 
not  imposed  as  punishment  for  public  wrong, 
but  as  redress  for  private  grievance,  and  it 
is  not  unusual  to  find  provisions  of  similar 
character   in  statutes   purely   remedial,  and 
are    therefore    not    in    conflict   with    section 
13  article  I  of  constitution,   providing  that 
no  person  shall  be  compelled  in  any  criminal 
case  to  be  witness  against  himself,  or  with 
section  19  article  I,  providing  right  of  peo- 
ple  to   be   secure   in   their  persons,    houses, 
papers,    and    effects    against    unreasonable 
seizure  and  searches   shall   not   be   violated 
(McFarland    and    DeHaven,    dis.). — Levy    v. 
Superior  Court,  105  Cal.  600,  606,  29  L.  R.  A. 
811,    38    Pac.    965,    writ    of    error    dismissed. 
167  U.  S.  175,  42  L.  ed.  126. 

«.     Service    off    citation. — Where    personal 
notice    is    provided    to    be    given    in    probate 
proceedings  and  no  other  method  is  provided 
it    must    be    by    citation,    but    provisions    of 
code  regarding  service   of  summons   do   not 
apply    to    service    of    citations     (per     Tem- 
ple, J.). — San  Francisco    Protestant   Orphan 
Asylum  v.  Superior  Court,  116  Cal.   443,  451, 
48   Pac.   379. 


11486.  REFUSAL  TO  OBEY  CITATION,  PENALTY.  If  the  person  so 
pited  refuses  to  appear  and  submit  to  an  examination,  or  to  answer  such  in  ter- 
ritories as  may  be  put  to  him,  touching  the  matters  of  the  complaint,  the 
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court  may,  by  warrant  for  that  purpose,  commit  him  to  the  county  jail,  there 
to  remain  in  close  custody  until  he  submits  to  the  order  of  the  court,  or  is  dis- 
charged according  to  law. 

[Compelling  disclosure  by  commitment.]  If,  upon  such  examination,  it 
appears  that  he  has  concealed,  embezzled,  smuggled,  or  fraudulently  disposed 
of  any  moneys,  goods,  or  chattels  of  the  decedent,  or  that  he  has  in  his  posses- 
sion or  knowledge  any  deeds,  conveyances,  bonds,  contracts,  or  other  writings 
containing  evidences  of  or  tending  to  disclose  the  right,  title,  interest,  or  claim 
of  the  decedent  to  any  real  or  personal  estate,  claim,  or  demand,  or  any  lost  will 
of  the  decedent,  the  court  may  make  an  order  requiring  such  person  to  disclose 
his  knowledge  thereof  to  the  executor  or  administrator,  and  may  commit  him 
to  the  county  jail,  there  to  remain  until  the  order  is  complied  with,  or  he  is 
discharged  according  to  law; 

[Interrogatories  and  answers  to  be  in  writing.]  and  all  such  interrogatories 

and  answers  must  be  in  writing,  signed  by  the  party  examined,  and  filed  in 

the  court.    In  addition  to  the  examination  of  the  party,  witnesses  may  be  pro- 

duced  and  examined  on  either  side. 

History:  Enacted  March  11,  1872,  founded  on  $  US  Probate  Act 
as  amended  April  30,  I860,  Stats.  1860,  p.  357,  and  May  20,  1861,  Stats. 
1861,  p.  635,  S  33;  amendment  approved  March  24,  1874,  Code  Amdts. 
1873-4,  p.  360;  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  86; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  210,  held  unconstitutional,  see  history,  §  5  ante;  amendment  ap- 
proved March  16,  1907,  Stats,  and  Amdts.  1907,  p.  328,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  497. 

1.     Default  Judgment  that  defendant  dis-  for    said    property    and    damages.    Is    inter- 
close  to  plaintiff  quality  and  quantity  of  se-  locutory    only   and   is   properly   vacated    to 
curitles  held  by  him  as  broker  through  his  allow  intervention  by  daughter. — Clarke  v. 
dealing  with  daughter  of  deceased  concern-  Balrd,  98  Cal.  642,  643,  33  Pac.  756. 
ing    money    of    deceased    appropriated    by  See,  ante,  ft 8  1458,  1459  and  notes, 
daughter,  and  that  plaintiff  have  judgment 

§1461.  PERSONS  INTRUSTED  WITH  ESTATE  OF  DECEDENT  MAY 
BE  CITED  TO  ACCOUNT.  The  superior  court,  or  a  judge  thereof,  upon  the 
complaint,  on  oath,  of  any  executor  or  administrator,  may  cite  any  person  who 
has  been  intrusted  with  any  part  of  the  estate  of  the  decedent,  to  appear  before 
such  court,  and  require  him  to  render  a  full  account,  on  oath,  of  any  moneys, 
goods,  chattels,  bonds,  accounts,  or  other  property  or  papers  belonging  to  the 
estate,  which  have  come  to  his  possession  in  trust  for  the  executor  or  adminis- 
trator, and  of  his  proceedings  thereon;  and  if  the  person  so  cited  refuses  to 
appear  and  render  such  account,  the  court  may  proceed  against  him  as  provided 
in  the  preceding  section. 

History:  Enacted  March  11,  1872,  re-enactment  of  8  119  Probate 
Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C. 
P.  Pt),  p.  87. 
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CHAPTER  V. 

OF  THE  PROVISION  FOB  THE  SUPPORT  OF  THE  FAMILY,  AND  OF  THE 

HOMESTEAD. 

Article  I.    Or  the  Provision  for  the  Support  or  the  Family,  g§  1464-1470. 
II.    Or  the  Homestead,  S§  1474-1486. 


ARTICLE  I. 

OF  THE  PROVISION  FOR  THE  SUPPORT  OF  THE  FAMILY. 

1 1464.  Widow  and  minor  children  may  re-      §  1467.    Payment  of  allowance. 

main  in  decedent 's  house,  etc.  §  1468. ,  Property  set  apart,  how  apportioned 

1 1465.  All  property  exempt  from  execution  between  widow  and  children. 

to  be  set  apart  for  use  of  family.  §  1469.    Administration  when  estate  does  not 
f  1465a.  Petition   to  set   aside   exempt   prop-  exceed  twenty-five  hundred  dollars. 
erty.      Notice    of    hearing,    how  §  1470.    When  all  property  other  than  home- 
served  and  when.  stead  to  go  to  children. 

1 1466.  May  make  extra  allowance. 

§1464.  WIDOW  AND  MINOR  CHILDREN  MAY  REMAIN  IN  DECS- 
DENT'S  HOUSE,  ETC.  When  a  person  dies  leaving  a  widow  or  minor  chil- 
dren the  widow  or  children,  until  letters  are  granted  and  the  inventory  is 
returned,  are  entitled  to  remain  in  possession  of  the  homestead,  of  all  the 
wearing  apparel  of  the  family,  and  of  all  the  household  furniture  of  the 
decedent,  and  are  also  entitled  to  a  reasonable  provision  for  their,  support,  to 
be  allowed  by  the  superior  court,  or  a  judge  thereof. 

History:  Enacted  March  11,  1872,  re-enactment  of  8  120  Probate 
Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  87;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  210,  held  unconstitutional,  see  history,  §  5  ante. 

AJLI.OWANCE— FOR  FAMILY  AND  TO  28.  Motion  for  new  trial 

"  ~*                        WIDOW.  29, 30.  Nature  of  right. 

1.  Advancements  by  administrator.  31.  Orders  respecting — As  to  making  with- 

2^  Allowance  on  court's  own  motion.  out  notice— "Due  process  of  law." 

3.  4.  Amount  of  allowance — How  fixed.  32.  Same— Appeal  from. 

5.  Amount  to  be  allowed  widow.  33.  Same— Making  allowance  from  date  of 


6.  Appeal  allowed— Finality  of  order. 


death. 


7-  n"  Contraction  of  ■eetion  -  With  other  »*•  *«««o«  for-Articles  of  separation. 

sections.  *5,  Preliminary    or    temporary   allowance. 

12.  Control  of  widow— Can  not  convey.  36-  Right  of  widow — Separation. 

13, 14-  Duration  of  order.  37-  Rights  and  liabilities  of  heirs,  etc. 

*  15.  Same— Family   allowance   granted   be-  38.  Separation   agreement  —  Validity   and 

fore  return  of  inventory.  effect  of. 

1<5.   8ame— Words  "until  further  order  of  39-42.  Widow's  allowance— As   to   generally. 

this  court."  43.  Same  —  Antenuptial    and    post-nuptial 

17.  Duties  of  heirs,  devisees,  and  legatees  waiver  of  rights. 

— Power  of  legislature.  44.  Same — Effect  of  prior  application. 

1*-  20.  Election  by  widow.  45.  Same — Evidence — Status  of  widow. 

21.22.  Extra  allowance.  46.  Same — Misappropriation  of  husband's 

23.  General  testamentary  power.  money  in  his  life  time  by  widow. 

24.  Guardian  ad  litem  may  be  appointed.  Am  to  extra  allowance,  see  post,  8  1466  and 

25.  Hearing  of  application   for — Continu-  note. 

ance.  As    to    family   allowance,    see,    also,    post, 

26.  Inheritance-tax.  §  1466,  pars.  23-29. 

27.  Member  of  family.  A«  to  homestead,  see,  post,  9  1474  and  note. 
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1.  Advancements  by  administrator. — The 

fact  that  the  widow  prior  to  making  ap- 
plication for  family  allowance  had  received 
large  sums  of  money  from  the  administrator 
is  no  bar  to  her  right  of  a  family  allowance 
which  the  statute  accords.  If  the  admin- 
istrator without  authority  advanced  her 
money,  he  is  responsible  therefor  to  the 
estate,  but  this  can  have  no  effect  upon  her 
right  to  a  family  allowance. — Estate  of 
Fretwell,  145  Cal.  638,  639,  98  Pac.  1058. 

2.  Allowance    on    court's    own    motion. — 

Order  for  family  allowance  to  minor 
children  may  be  made  by  the  court  upon 
its  own  motion  without  petition  or  upon 
petition  of  any  person  on  behalf  of  any  per- 
son.— Estate  of  Snowball,  156  Cal.  285,  237, 
104  Pac.  446. 

5.  Amount  of  allowance— How  fixed* — In 

making  allowance  for  support  of  family 
court  must  take  into  consideration  all  cir- 
cumstances bearing  upon  reasonableness  of 
the  amount  to  be  allowed,  and  is  not  re- 
stricted to  a  bare  support  of  widow.  Regard 
should  be  had  to  mode  in  which  she  lived 
during  lifetime  of  her  husband,  and  fact 
that  widow  rented  rooms  of  house  in  which 
she  resided  and  obtained  some  income 
thereby  does  not  prevent  making  of  an  al- 
lowance.— Estate  of  Stevens,  83  Gal.  322, 
325,  23  Pac.  379. 

4.  In  the  determination  of  the  question 
as  to  the  amount  of  the  preliminary  al- 
lowance to  the  widow  of  a  deceased  person, 
much  is  necessarily  left  to  the  discretion 
of  the  judge  to  whom  the  application  is 
made,  and  his  action  will  not  be  disturbed 
on  appeal,  unless  it  clearly  appears  that 
the  discretion  has  been  Improperly  exer- 
cised.— Estate  of*  Cowell,  164  Cal.  636,  130 
Pac.  209,  210. 

8.     Amount    to    be    allowed    widow. — The 

fixing  of  an  allowance  reasonably  necessary 
for  the  support  of  the  widow  out  of  the  es- 
tate of  her  deceased  husband  is  a  matter 
largely  left  to  the  descretion  of  the  judge 
in  probate,  and  where  the  estate  is  valued 
at  about  one  million  dollars,  an  allowance 
of  one  thousand  dollars  per  month  pending 
the  settlement  of  the  estate  is  not  an  abuse 
of  discretion. — Estate  of  Cowell,  170  Cal. 
464,  149  Pac.  808. 

As  to  allowance  to  widow,  see  pars.  39- 
46,  this  note. 

6.  Appeal  allowed — Finality  off  order. — 
Order  making  allowance  for  support  of 
widow  and  family  is  appealable  under  sec- 
tion 963,  ante,  and  is  final  if  no  appeal  be 
taken  within  time  allowed,  although  pro- 
bate court  may  have  been  Intentionally  im- 
posed on.  If  such  fact  should  be  made  to 
appear  to  probate  court,  that  court  might 
possibly  deal  with  matter  and  change  order 
so  as  to  make  it  conformable  to  what  would 
have  been  fair  determination  of  matter  had 
true  facts  been  made  to  appear.  Whether 
it  has  such  power  was  not  determined,  as 
the  question  was  not  Involved  on  appeal. 
— Estate  of  Stevens,  83  Cal.  322,  326,  23  Pac. 
379. 


7.  Construction  off  section-— With  other 
sections. — Legislative  will,  as  expressed  iii 
several  sections  of  code  relating  to  family 
allowance  and  homesteads,  is  as  follows: 
(1)  Provision  for  maintenance  of  family, 
if  such  there  be,  "until  letters  are  granted 
and  inventory  is  returned."  (2)  Upon  re- 
turn of  the  InventorV,  or  at  any  time  there- 
after during  administration,  court  "may" 
(and  this  phrase  has  been  held  to  mean 
"must"  in  Estate  of  Ballentine,  45  Cal.  696), 
on  its  own  motion  or  on  petition,  set  apart 
for  use  of  family  all  property  exempt  from 
execution,  and  homestead,  if  one  has  been 
selected  and  recorded.  If  no  homestead  has 
been  selected  and  recorded,  etc.,  court  must 
select,  designate,  set  apart,  and  cause  to  be 
recorded  homestead  for  surviving  husband 
or  wife  and  minor  children;  and  if  there  be 
no  husband  or  wife,  then  for  use  of  minor 
children.  (8)  If  amou.t  thus  set  apart  be 
insufficient  for  support  of  family,  then,  and 
then  only,  court  is  required  to  make  such 
reasonable  allowance  out  of  estate  as  shall 
be  necessary.  Evidently,  as  we  think,  It 
was  not  legislative  intent  to  make  subse- 
quent allowance,  which  might  become  nec- 
essary, a  charge  or  lien  upon  exempt  or 
homestead  property  which  court  is  required 
to  set  apart  for  family.  This  should,  in  reg- 
ular order,  be  set  apart  at  once  upon  coming' 
in  of  Inventory  showing  its  existence,  but 
if  not  then  done  it  may  be  done  at  any  sub- 
sequent time  during  administration.  When 
thus  set  apart  it  is  properly  withdrawn 
from  administration,  and  administrator  has 
no  further  concern  with  it;  a  family  allow- 
ance subsequently  allowed  can  not  Impair 
right  of  surviving  husband  or  wife  and 
children  thereto.  A  family  allowance  made 
before  exempt  property  and  homestead  are 
set  apart,  by  .parity  of  reasoning,  is  made 
subject  to  right  of  designated  beneficiaries 
to  have  homestead  and  exempt  property  set 
apart  for  their  benefit. — Estate  of  Still,  117 
Cal.  509,   612,  49  Pac.   463. 

8.  Whether  under  above  section  and  sec- 
tions 1465,  1466,  post,  it  is  duty  of  court  to 
make  provision  for  support  of  family  In 
order  there  pointed  out,  or  whether  court 
must,  when  petitioned  to  do  so,  set  apart 
exempt  property,  or  whether  such  petition 
may  be  refused  and  provision  be  made  un- 
der section  1466,  post,  not  decided.  Where 
court  had  petition  to  set  apart  exempt  prop- 
erty before  it,  and  jurisdiction  under  sec- 
tion 1465,  post,  and  exercised  that  jurisdic- 
tion favorably  to  petitioner,  whether  it  did 
so  under  sense  of  compulsion  or. in  exercise 
of  sound  discretion,  is  Immaterial,  as  It  had 
jurisdiction  over  the  subject-matter.  Nor 
did  the  court  necessarily  abuse  its  discre- 
tion by  setting  aside  exempt  property,  al- 
though there  was  no  clear  showing  that  it 
was  necessary  for  widow,  and  there  was 
money  in  estate  out  of  which  allowance 
might  have  been  made,  under  section  1466, 
post.  Nor  need  estate  necessarily  suffer 
thereby,  for  should  widow  thereafter  apply 
for  allowance  under  section  1466,  post,  the 
court,  it  must  be  presumed,  would  act  with 
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due  regard  to  any  previous  order  and  sub- 
sequent condition  of  estate.  —  Estate  of 
Slade.  122  Cal.  434,  438,  65  Pac.  158. 

J.  An  allowance  made  after  the  filing  of 
the  Inventory  is  not  one  terminating:  upon 
the  return  of  the  inventory  as  provided 
herein,  but  the  allowance  "during:  the  prog- 
ress of  the  settlement  of  the  estate"  as  pro- 
Tided  by  section  1466. — Estate  of  Nelson, 
117  Cal.  321,  139  Pac.  692. 

10.  The  cases  relating;  to  homesteads  are 
not  applicable  to  such  an  allowance,  as  the 
homestead  looks  to  future  enjoyment  and 
Is  made  for  the  purpose  of  securing:  to  the 
widow  a  place  in  which  to  live  during:  the 
time  she  may  require  it. — Estate  of  Moore, 
170  Cal.  60,  148  Pac.  205. 

1L  Under  the  provisions  of  above  section 
and  sections  1466  and  1467,  post,  a  widow  is 
entitled  to  an  allowance  for  her  support 
out  of  the  estate  of  her  husband  from  the 
date  of  his  death  to  the  date  of  her  re- 
marriage, and  the  fact  that  she  did  not 
make  application  therefore  until  after  her 
remarriage,  <Joes  not  prevent  her  from  re- 
ceiving such  allowance. — Estate  of  Moore. 
170  Cal.  60,  148  Pac.  205. 

IX    Control  of  widow     Can  not  convey. — 

Widow  has  no  other  right  or  control  over 
personal  estate  than  to  remain  in  posses- 
sion of  homestead,  wearing:  apparel,  house- 
hold furniture,  etc.;  and  she  can  not'  make 
gift  or  transfer  of  personal  estate. — Jahns 
T.  Noltlng.  29  Cal.  507,  514. 

13.    Duration  of  order. — Order  making:  al- 
lowance to  widow   "from   date  of  death   of 
deceased  until  such  inventory  is  returned,  or 
sntil  further  order  of  this  court"  is  not  in- 
tended to  continue  allowance   beyond   date 
of  return  of  inventory  and  until  some  fur- 
ther order  of  court  in  matter,  but  true  con- 
struction is  that  allowance  thereby   given 
shall  terminate  upon  return  of  inventory,  or 
before  that  time  If  court  shall  so  order.  Such 
order  simply  refers  to  two  events,  upon  the 
happening:  of  either  one  of  which  allowance 
Is  to  cease.  This  is  not  only  actual  construc- 
tion of  the  language,  but  is  in  harmony  with 
above  section  and   is  borne  out  and  made 
clear  when  above  section  is  read  in  connec- 
tion with  section  1466,  post,  which  imposed 
•pon  court  duty  to  make  further  allowance 
after  return    of   inventory    if    property   set 
apart  is  insufficient,  which  allowance  is  to 
be  of  more    permanent    character    and    to 
continue   during:    administration    of    estate, 
unless  it  be  insolvent,  in  which  case  it  is 
not  to  continue    longer    than    one    year. — 
EtUte  of  Lux,  100  Cal.  593,  598,  35  Pac.  341. 
14.    Where  an  order  for  a  family  allow- 
ance Is  made  before  the  return  of   the   in- 
ventory,  to   commence    from    the    death    of 
it*  decedent,   and   continue   until    the   fur- 
ther order  of  court,  it  ceases  to  be  operative 
upon  the  date  of  such  return,  and  no  further 
payments  thereunder   should   be   allowed. — 
rotate  of  Bell,  153  Cal.  334,  95  Pac.  377. 

II    >«ie     Family  allowance  granted  be- 
***e  retara  of  Inventory   ceases   upon   such 


return,  and  if  executors  continue  to  pay  al- 
lowance after  that  time  they  do  so  at  their 
peril  and  are  subject  in  their  final  settle- 
ment to  have  their  account  therefor  sur- 
charged by  those  in  interest  and  disallowed 
by  court,  as  power  to  credit  executors  with 
such  payment  where  same  appears  to  be 
reasonable  and  proper,  and  where  no  ap- 
peal is  taken  from  decree  settling:  account 
and  allowing:  such  payment,  action  of  court 
is  final. — Crew  v.  Pratt,  119  Cal.  131,  137,  51 
Pac.  44. 


16.  Same— Words  "until  further  order  of 
thla  court"  in  order  granting:  temporary 
family  allowance  can  not  have  effect  to  pro- 
long: life  of  order  beyond  return  of  inven-  t 
tory,  and  fact  that  executor  and  court 
mistakenly  believed  order  continued  there- 
after did  not  and  could  not  operate  to  re- 
vive order  which  became  nullity  upon  re- 
turn of  inventory. — Estate  of  Bell,  142  Cal. 
97,  100,  75  Pac.  679. 

17.  Duties  of  heirs,  devisees,  and  legatees 
—Power  of  legislature. — The  right  of  inherit- 
ance and  of  testamentary  disposition  of 
property  is  entirely  statutory,  and  is  exer- 
cised subject  to  whatever  burdens  the  legis- 
lature sees  fit  to  impose,  and  the  legislature 
has  full  power  to  provide  that  a  part  of  the 
estate  should  be  made  subject  to  the  order 
of  the  probate  court  without  notice  other 
than  the  general  notice  of  the  application 
for  administration;  and  it* can  not  be  held 
that  property  so  disposed  of  has  been  taken 
from  its  rightful  owner  without  due  process 
of  law. — Estate  of  Bump,  152  Cal.  276,  92 
Pac.  643. 

See,  also,  par.  36,  this  note. 

18.  Election  »y  widow. — A  will  may  be 
so  drawn  as  to  put  the  widow  to  her  election 
between  taking  the  benefits  given  her  by 
the  testator  and  claiming  her  right  of  fam- 
ily allowance.  So,  too,  the  wife  may,  by 
agreement,  surrender  the  privilege  of  apply- 
ing for  an  allowance.  Whether  the  right  to 
demand  an  allowance  is  inconsistent  with 
the  will,  or  has  been  surrendered,  is  a  ques- 
tion of  interpretation  of  the  will  or  the 
contract.  In  the  case  of  a  contract  the 
right  shjould  not  be  held,  to  have  been  sur- 
rendered by  an  agreement  between  the 
spouses  except  by  clear  and  explicit  lan- 
guage.— Estate  of  Whitney,  171  Cal.  750,  154 
Pac.  855. 

19.  By  accepting  the  benefit  given  her  by 
the  will,  the  widow  in  this  case  did  not 
elect  not  to  claim  family  allowance,  and 
she  is  thereby  estopped  to  claim  such  al- 
lowance. These  contentions  rest  upon  the 
premise  that  the  receipt  of  an  allowance  is 
inconsistent  with  the  provisions  made  for 
the  wife  In  the  will.  There  is  no  such  in- 
consistency. To  put  the  widow  to  her  elec- 
tion "It  must  clearly  and  unequivocally  ap- 
pear that  the  provision  made  by  the  will 
was  intended  to  be  in  lieu  of  such  rights 
as  are  given  by  the  law." — Estate  of  Whit- 
ney, 171  Cal.  750,  154  Pac.  855. 

20.  A  widow  is  not  estopped  from  claim- 
ing that  she  acquired  the  fee  in  the  home- 
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stead  premises  by  virtue  of  the  fact  that 
she  took  under  the  will  a  life  estate  in 
another  part  of  the  premises,  in  the  absence 
of  any  thing;  in  the  will  or  otherwise  put- 
ting her  to  an  election. — Rountree  v.  Monta- 
gue, 30  Cal.  App.  170,  157  Pac.  62S. 

21.  Extra  allowance. — While  as  a  pre- 
requisite to  an  order  for  family  allowance, 
under  above  section,  certain  facts  must  be 
determined  by  the  trial  court,  there  is  noth- 
ing in  the  statute  requiring"  the  question  of 
solvency  or  insolvency  of  the  estate  to  be 
determined. — Estate  of  Treat,  162  Cal.  260, 
255,  121  Pac  1003. 

\  As  to  extra  allowance,  see,  post,  $1166 
and  note. 

22.  Under  above  section,  a  family  allow- 
ance, in  the  case  of  an  insolvent  estate,  must 
not  be  for  longer  than  one  year  after  the 
granting  of  letters  testamentary  or  of  ad- 
ministration.— Estate  of  Treat,  162  Cal.  250, 
255,  121  Pac.  1003. 

28.  General  testamentary  power  given  by 
section  1270  of  the  Civil  Code  is  subject  of 
above  section  and  a  decedent  can  not  by  any 
provisions  of  his  will  prevent  the  court 
from  setting  apart  the  estate  if  less  than 
one  thousand  five  hundred  dollars  under 
above  section. — Estate  of  Miller,  158  CaL 
420,  111  Pac.  255. 

24.  Guardian  ad  litem  may  be  appointed 

for  purpose  of  making  application  for  fam- 
ily allowance  for  minor  children  If  the 
court  deem  such  cause  expedient. — Estate  of 
Snowball,  156  Cal.  235,  237,  104  Pac.  446. 

25.  Hearing;  of  application  for— Continue 
ance. — There  was  no  prejudicial  error  in 
refusing  to  continue  the  hearing  of  the  ap- 
plication for  a  family  allowance  until  the  re- 
turn of  an  absent  witness,  where  the  testi- 
mony expected  to  be  elicited  from  him,  was 
in  no  substantial  respect  different  from  that 
given  by  one  of  the  executors,  the  only  wit- 
ness who  testified  in  detail  as  to  the  condi- 
tion and  circumstances  of  the  estate.  While 
the  testimony  given  by  him  was  in  many 
respects'  hearsay,  his  information  having 
been  largely  obtained  from  the  abselit  wit- 
ness, it  was  received  without  objection,  and 
was  in  substantial  accord  with  what  the 
learned  attorney  for  appellants  stated  he 
expected  to  prove  by  the  absent  witness. — 
Estate  of  Cowell,  164  Cal.  636,  130  Pac.  209, 
212. 

26.  Inheritance-tax. — Property  or  money 
set  apart  under  above  section  is  not  subject 
to  the  provisions  of  the  inherifance-tax 
under  act  of  March  20,  1905. — Estate  of 
Kennedy,  157  Cal.  517,  521,  108  Pac.  280. 

As  to  collateral  Inheritance-tax,  see  Kerr's 
Cyc.  Pol.  Code,  §  3752  and  note. 

27.  Member  of  family. — Widow  who  at 
decedent's  death  was  living  separate  and 
apart  from  him  and  not  entitled  to  support 
is  not  a  member  of  his  family  within  the 
meaning  of  above  section. — Estate  of  Bose, 
158  Cal.  428,  111  Pac.  258. 


28.  Bfotlon  for  new  trial  does  not  lie  in 
proceedings  under  section  1465  or  section 
1466,  post. — Estate  of  Heywood,  154  Cal.  312, 
313,  97  Pac.  825. 

As  to  new  trials  In  probate  proceeding** 

see,  post,  8  1714  and  note. 

20.  Nature  of  rlftTht. — The  right  of  a 
widow  to  a  probate  homestead  is  an  in- 
dependent right,  which  she  has  in  addition 
to  any  other  right  of  property  which  the 
law  gives  her,  whether  acquired  under  her 
husband's  will  or  otherwise. — Rountree  v. 
Montague,  30  Cal.  App.  170,  157  Pac.  62S. 

30.  A  widow's  claim  to  a  probate  home- 
stead is  strongly  favored  by  the  law. — 
Rountree  v.  Montague,  30  Cal.  App.  170,  157 
Pac.  623. 

SI.  Orders  respecting;  —  As  to  maklnf 
without  notice— "Doe  process  of  law." — The 

provisions  of  above  and  the  three  following 
sections,  authorizing  the  making  of  certain 
orders  relating  to  exempt  property,  home- 
steads, family  allowance,  etc.,  without  no- 
tice to  the  heirs,  devisees,  or  legatees,  are 
not  in  contravention  of  the1  fourteenth 
amendment  to  the  federal  constitution,  or 
the  corresponding  provision  of  the  state 
constitution,  as  to  the  deprivation  of  prop- 
erty without  due  process  of  law,  inasmuch 
as  such  orders  form  a  part  of  the  statutory 
proceeding  for  the  administration  of  the  es- 
tate, and  are  initiated  by  the  giving  of  gen- 
eral notices,  as  provided  for  in  sections  1303, 
1304  and  1373,  post,  which  constitute  "due 
process  of  law,"  and  are  sufficient  to  give 
the  court  jurisdiction  to  make  the  subse- 
quent orders,  as  to  which  additional  special 
notice  is  not  required. — Estate  of  Bump,  152 
Cal.  276,  92  Pac.  643. 

82.  Same— Appeal  from. — Where  an  order 
granting  an  allowance  had  been  made  in 
favor  of  the  widow  of  deceased,  on  appeal 
from  such  order  by  the  residuary  legatees, 
evidence  held  to  show  that  the  testator  did 
not  intend  any  provision  of  the  will  to  be  in 
lieu  of  her  right  to  an  allowance  as  pro- 
vided by  statute. — Estate  of  Cowell,  164  Cal. 
636,  130  Pac.  209,  211. 

83.  Same-MMaklna;  allowance  from  date 
of  death  instead  of  date  of  issuance  of  let- 
ters, in  case  of  insolvent  estate,  if  irregular. 
Is  non-prejudicial. — Estate  of  Fretwell,  154 
Cal.  638,  639,  98  Pac.  1058. 

84.  Petition    for— Articles    of   separation. 

— Where,  in  a  petition  for  a  family  allow- 
ance, there  is  no  mention  of  certain  articles 
of  separation  entered  into  between  the  hus- 
band and  wife,  nor  is  their  existence  re- 
ferred to,  nor  any  desire  shown  by  the  peti- 
tioner to  have  them  set  aside  and  declared 
null  and  void  on  the  ground  of  fraud,  such 
facts,  not  being  pleaded,  will  not  be  con- 
sidered.— Estate  of  Yoell,  164  Cal.  540,  129 
Pac.   999,  1002. 

See,  also,  par.  36,  38,  this  note. 

As  to  articles  of  separation  and  their  ef- 
fect upon  allowance,  see  par.  38,  this  note. 

85.  Preliminary  or  temporary  allowance, 

required  to  be  made  for  the  wldo.w  or  minor 
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children  by  provisions  of  above  section,  ter- 
minates upon  the  return  of  the  Inventory 
<Crew  v.  Pratt,  119  Cal.  137,  51  Pac.  44;  Es- 
tate of  Bell,  142  Cal.  100,  75  Pac.  679),  when 
the  court  may  make  an  order  for  such  al- 
lowance as  may  be  necessary  during:  the 
farther  progress  of  the  settlement  of  the 
estate.  See  section  1466,  post. — Estate  of 
Cowell,  164  Cal.  636.  130  Pac.  209,  210. 

M.  Right  of  widow— Separation. — Under 
the  provisions  of  the  above  section  where  a 
person  dies  leaving:  a  widow,  such  widow 
i»  entitled  to  a  reasonable  provision  for  her 
support  to  be  allowed  by  the  superior  court, 
and  such  provision  is  not  conditioned  upon 
her  having:  lived  in  a  family  relation  with 
the  deceased  at  the  time  of  his  death. — Es- 
tate of  Gould,  181  Cal.  11,  183  Pac.  146,  ap- 
proving the  doctrine  in  Farris  v.  Battle,  80 
Ga.  1ST,  7  S.  E.  263;  Smith  v.  Smith,  112  Ga. 
Ml.  17  a  E.  407;  King:  v.  Executor  of  King:, 
C4  Mo.  App.  301. 

8ee,  also,  pars.  34,  38,  this  note. 

3?.    Rights  and  liabilities  of  heirs,  etc.— 

While  the  descent  is  cast  and  the  property 
vetted  in  the  heirs,  devisees,  or  legatees,  at 
tie  death  of  deceased,  they  take  the  prop- 
erty subject  to  the  charges  and  expenses 
which  the  law  fixes  upon  it  for  the  support, 
maintenance,  and  comfort  of  the  widow  and 
family  of  the  deceased,  and  subject  to  have 
these .  charges  enforced  by  orders  made  by 
the  court  without  notice  in  pursuance  of 
the  statutes,  and  the  enforcement  of  these 
charges  can  not  be  deemed  a  violation  of 
any  constitutional  right  of  heirs,  devisees, 
"r  legatees. — Estate  of  Bump,  152  Cal.  277, 
H  Pac  643. 
See,  also,  par.  17,  this  note. 

38.  Separation  agreement— Validity  and 
••>et  of. — "Where  a  separation  agreement 
***  been  fully  executed,  and  one  of  the  par- 
ties to  it  is  dead,  and  the  other  is  making: 
unwarranted  claims  in  probate  upon  the  es- 
tate of  the  deceased,  and  his  representative 
interposes  the  separation  agreement  as  a  de- 
fence by  way  of  estoppel  to  those  claims, 
the  probate  court  has  equitable  jurisdiction 
for  the  purpose  of  passing:  upon  the  validity 
ind  effect  of  such  agreement. — Estate  of 
Toell.  164  Cal.  640,  129  Pac.  999,  1005. 

See.  also,  pars.  34,  36,  this  note. 

3».    WM#w'i  allowance— As  to  generally. 

~A  widow  does  not  lose  her  right  to  a  fam- 
ily allowance  by  delaying:  her  application 
therefor  for  more  than  three  years  after 
ittoance  of  letters  of  administration,  and 
""•ere  the  order  granting  an  allowance 
»*de  at  such  a  time  specifically  directs  that 
it  shall  continue  for  one  year  only,  the  fact 
tfcat  it  was  directed  to  commence  at  the 
death  of  the  deceased  instead  of  at  issuance 
»f  letters  is  immaterial. — Estate  of  Fret- 
*«n,  154  Cal.  639.  98  Pac.  1058. 

-As  to  advancement  to  widow  by  adiulnls- 
iwtsr,  esTeet  on  allowance',  see  par.  1,  this 
sate. 

*•  to  esTeet  of  separation  asjreemeat  on 
Is*!  of  widow  to  allowance,  see  pars.  34 
*■*•-  5s,  this  note. 
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40.  The  right  of  a  widow  to  a  family  al- 
lowance is  not  affected  by  the  fact  that  a 
former  administrator,  without  authority, 
made  loans  to  her  of  sums  of  money  belong- 
ing to  the  estate,  which  had  never  been  re- 
paid.— Estate  of  Fretwell,  154  Cal.  639,  98 
Pac.  1058. 

41.  The  husband  can  not  deprive  his 
widow  of  the  rights  conferred  in  above  and 
the  three  following  sections;  and  where  this 
is  sought  in  the  will,  or  the  attempt  is  made 
to  limit  or  curtail  their  enjoyment,  and*  the 
widow,  upon  election,  repudiates  the  will, 
she  becomes  entitled  to  the  benefits  of  her 
statutory  rights  as  fully  and  completely  as 
if  there  had  been  no  will;  and  while  the 
court  will  take  this  into  consideration  in 
fixing  her  allowance,  the  fact  that  she  has 
received  a  sum  greater  than  that  allowed  to 
her  under  the  provisions  of  the  will,  prior 
to  her  application  for  her  allowance  under 
the  statute,  can  not  defeat  her  right  to  the 
latter.— Estate  of  Bump,  162  Cal.  278,  92  Pac. 
643. 

42.  The  fact  that  a  widow  has  property 
of  her  own,  or  other  means  of  subsistence, 
in  no  way  affects  her  right  to  a  preliminary 
allowance  from  the  estate  of  her  deceased 
husband  as  is  reasonably  necessary  for  her 
support.  The. statute  gives  her  this  right  to 
be  so  supported  by  the  estate,  regardless  of 
her  own  means.  See  Estate  of  Lux,  100  Cal. 
604,  606,  35  Pac.  341;  Estate  of  Bump,  152 
Cal.  276,  92  Pac.  643.  And  it  also  appears  to 
be  settled  in  this  state,  even  as  to  an  allow- 
ance made  under  section  1466,  post,  after 
the  return  of  the  Inventory,  that  the  fact 
that  the  widow  is  given  property  by  the  will 
of  her  husband  in  no  way  affects  her  right 
to  be  given,  by  way  of  allowance  for  sup- 
port, such  sum  as.  is  reasonably  necessary 
therefor,  leaving  the  property  given  her  by 
the  will,  whether  distributed  pending  the 
administration,  or  at  the  close  of  it,  to  go  to 
the  widow  intact,  and  undiminished  by  any 
charge  for  expense  of  administration  or 
support  of  family. — Estate  of  Cowell,  164 
Cal.  636,  130  Pac.  209,  210. 

43.  Same— Antenuptial  and  post-nuptial 
waiver  of  rlgrhts. — Where  there  are  no  minor 
children,  then  the  family  allowance  is  for 
the  widow  alone,  and  "the  rule  seems  to  be 
that  a  widow  may  by  appropriate  and 
sweeping  provisions  of  an  antenuptial  con- 
tract (and  so  of  course  of  a  post-nuptial 
contract)  waive  her  right  to  an  allowance 
when  the  rights  of  minor  children  are  not 
involved." — Estate  of  Yoell,  164  Cal.  540,  129 
Pac.  999,  1003. 

44.  Same— Effect    of    prior    application. — 

An  application  for  a  family  allowance,  made 
by  the  widow,  and  by  her  request,  dismissed 
without  trial,  submission,  or  decision  on  Its 
merits,  is  not  a  bar  to  a  subsequent  applica- 
tion by  her. — Estate  of  Bump,  152  Cal.  279, 
92  Pac.  643. 

45.  Same — Evidence— Status   of  widow. 

On  an  application  by  a  widow  to  have  an 
estate  set  aside  to  her  hereunder  it  is  error 
to   exclude  evidence  tending  to  show  want 
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of  status  as  the  widow  of  deceased.  Such 
evidence  is  both  pertinent  and  necessary. — 
Estate  of  Miller,  158  Cal.  424,  111  Pac.  255. 

441.     Same— Misappropriation  of  husband's 
money   In   his  lifetime  by  widow   does  not 


affect  her  right  to  a  family  allowance  under 
the  statute,  nor  the  amount  thereof,  which 
is  wholly  within  the  proper  discretion  of 
the  court,  the  exercise  of  which  will  not  be 
disturbed  on  appeal  except  for  clear  abuse. 
— Estate  of  Bump,  162  Cal.  278,  92  Pac.  643. 


§1465.  ALL  PROPERTY  EXEMPT  FROM  EXECUTION  TO  BE  SET 
APART  FOR  USE  OF  FAMILY.  Upon  the  return  of  the  inventory,  or  at  any 
subsequent  time  during  the  administration,  the  court  may  on  petition  therefor, 
set  apart  for  the  use  of  the  surviving  husband  or  wife,  or,  in  case  of  his  or  her 
death,  to  the  minor  children  of  the  decedent,  all  the  property  exempt  from 
execution,  including  the  homestead  selected,  designated,  and  recorded;  pro- 
vided such  homestead  was  selected  from  the  common  property,  or  from  the 
separate  property,  of  the  persons  selecting  or  joining  in  the  selection  of  the 
same.  If  none  has  been  selected,  designated,  and  recorded,  or  in  case  the  home- 
stead was  selected  by  the  survivor  out  of  the  separate  property  of  the  dece- 
dent, the  decedent  not  having  joined  therein,  the  court  must  select,  desig- 
nate and  set  apart,  and  cause  to  be  recorded,  a  homestead  for  the  use  of  the 
surviving  husband  or  wife  and  the  minor  children ;  or  if  there  be  no  surviving 
husband  or  wife,  then  for  the  use  of  the  minor  children,  in  the  manner  provided 
in  article  two  of  this  chapter,  out  of  the  common  property,  or  if  there  be  no 
common  property,  then  out  of  the  real  estate  belonging  to  the  decedent. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  5  121 
Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  636,  5  34;  April 
2,  1866,  Stats.  1865-6,  p.  861,  S  1;  March  16,  1868,  Stats.  1867,  p.  172, 
§1;  March  26,  1870,  Stats.  1869-70,  p.  400,  {1;  amendment  approved 
April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  87;  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  210,  held  un- 
constitutional, see  history,  §  5  ante;  amendment  approved  March  20, 
1909,  Stats,  and  Amdts.  1909,  p.  606. 


PROPERTY  SET  APART  FOR 
FAMILY  USE. 

1.  Actual  residence  not  necessary. 

2.  Additional  to  other  exempt  property. 
3-  5.  Agreement  to  live  separate. 

6.  Allegations  of  petition. 

7.  Same — Evidence. 

8.  Amendment  of  law. 

9, 10.  Appeal  lies  from  order. 

11.  Same  —  Devisees    are    parties    ag- 

grieved. 

12.  Same — Erroneous  order — Finality. 

13.  Same — Executor  is  party  aggrieved. 

14.  Application  must  be  made  for  home- 

stead. 

15.  Bequest  to  wife — In  lieu  of  home- 
<  stead. 

16.  Bill  in  equity  to  set  aside  order. 

17.  Biulding    containing    several    apart- 

ments. 

18, 19.  Business  property — Actual  residence 
not  essential. 

20.  Character  of  land  that  may  be  set 

apart. 

21.  Same — Joint  tenancy,  property  held 

in. 
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22.  Same  —  Partnership   property   after 

death  of  one  of  partners. 

23.  Same  —  Undivided    interest    of    de- 

ceased cotenant. 

24.  Child  must  be  in  fact  or  by  adop- 

tion, 

25.  Same — But  this  does  not  apply   to 

child  of  woman  not  separated. 

26.  Children  not  necessary  to  exercise  of 

power. 

27-29.  Collateral  attack  on  decree  setting 
apart. 

30.  Same — Determination  of  facts. 

81.  Community    property    subject    to — 
Widow  can  not  absolve. 

32.  Same — Must  be  first  resorted  to. 

33.  Conclusiveness  of  order — Proceeding 

in  rem. 

34.  Construction  of  section — Devolution 

of    title  —  Limited    homestead  — 
Value. 

35.  Same  —  Petition  is  essential  to   the 

setting  apart  of  a  homestead. 

86.  Same — Superior  law. 

87.  Conveyance  of  right. 

38.  Conveyance  by  survivor — Effect  of. 
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39.  Conveyance  by  widow — Of  all  her  in- 

terest in  estate. 

40.  Same — Effect  where  no  children. 

41.  Date  of  decree — Is  time  of  vesting. 

42.  Decree  is  judgment  in  rem — Attack 

in  equity. 

43,44.  Definition  of  homestead. 

45.  Same — Not  given  in  section. 

46,47.  Devise    of    property  —  Homestead 
right  superior. 

48.  Devise  to  wife — Does  not  prevent. 

49.  Discretion  of  court  —  Allowance  of 

exempt  property. 
50,51.  Same— Not  wishes  of  applicant,  con- 
trols. 

52.  Same — Same — Appeal. 

53.  Distribution    of   exempt   property — 

Construction  of  section. 

54-56.  Effect  of  order. 

57.  8ame — Decree  of  distribution. 
58,59.  Same — Former  homestead. 

60.  Same  —  Vesting    of    selected    home- 

stead. 

61.  Ejectment — May  be  maintained  by 

widow  against  administrator. 

62.  Encumbered  property — Sale  of. 

63.  Entry   of    order — Not   necessary   to 

make  it  valid  or  effectual. 

64.  Estate  worth  less  than  one  thousand 

five  hundred  dollars. 

65.  Estoppel — Opposition  to  application. 

66.  Same — Acquiescence  by  widow. 

67.  Ex  parte  order  —  Notice  not  neces- 

sary. 

68.  Exclusive  jurisdiction. 

69.  Failure  to  record  order. 
70. "Family" — Meaning  of  term. 

71.  Family  allowance — Common-law  rule 

—Power  of  court  statutory. 

72.  Same  —  Additional    allowance    for 

children — When  permissible. 

73.  8ame— Widow 's  right  to  expend  al- 

lowance. 

74.  Findings  Bhould  be  made. 

75.  General  rule — As  to  what  constitutes 

aomestead. 

76.  Husband  surviving — Right  of. 

77.  Immaterial  issues — Finding  need  not 

be  made. 
W.  Insolvency  of  estate  does  not  pre* 
▼ent. 

79.  Insolvent  act — Proceeding  under. 

80.  Intent  of  applicant — Immaterial. 

81.  Jurisdiction    to    set   apart  —  As   to 

being  special. 

82.  Same— How  acquired. 

83.  liberal  construction  to  be  given. 
H  85.  Life  insurance  —  Made   payable  to 

executor  or  administrator. 

86.  Same— Exempt  from  execution. 
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87.  Same  —  Proceeds    of  —  Claim    of 
exemption  not  a  right. 

88.  Limited    homestead — Right    to,    dis- 
cretionary. 

89.  Limited  period  only. 

90.  Limitation  of  term. 

91,  92.  Liens  not  affected. 

93-  96.  Mandatory  law — Section  is. 

97.  Marriage   of   wife — Presuming  hus- 
band dead. 

98,99.  Matter  of  right. 

100.  Minor  children  —  Entitled  to  home- 
stead. 

101.  Money  in  estate — Abuse  of  discre- 
tion. 

102.  Money  in  lieu  of  homestead. 

103.  Same — On  vacant  property. 

104.  Mortgage — Consideration  of. 

105.  Mortgage  by  order  of  court — Pay- 
ment. 

106.  Mortgaged  premises — Procedure  re- 
garding. 

107.  Nature    of    right  —  Notice    not    re- 
quired. 

108.  Same — Foreclosure  by  widow. 

109.  New  trial— When  allowed. 

110.  Notice — Necessity  of — Proceeding  in 
rem. 

111.  Origin  of  right — Legislative  control. 

112.  Order  of  sale — Right  not  lost  by. 

113.  Other  property  of  widow — Does  not 
prevent. 

114.  Particular  heirs  not  to  be  named. 

115.  Partition — Does  not  lie  during  mi- 
nority of  child. 

116, 117.  Pleading  and  practice — Rules  of. 

118,119.  Practice. 

120.  Procedure. 

121.  Prior  declaration  of  wife — Effect  of. 
122- 125.  Property  which  may  be  set  apart. 

126.  Quieting  title — Widow  may  maintain 
action. 

127.  Remainder  stays  in  estate — May  be 
sold. 

128- 134.  Relinquishment  of  right  to. 

135.  Remarriage — Terminates  right. 

136.  Residence  not  essential. 

137.  Same — Construction   of   former   de- 
cisions. 

138.  Return  of  inventory — What'  sufficient 
as. 

139.  Same — Absence  of  affidavit. 

140.  Right  to  homestead  is  not  estate- 
Conveyance. 

141.  8ale — Executor   under   power   given 
by  will. 

142.  Same — Only  of  property  that  might 
be  set  apart. 

143.  Same — When  may  be  ordered. 

144.  Selected   homestead,  if  any  —  Only, 
can  be  set  apart. 
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145.  Separate   parcels  —  Limitation   on 

setting  apart. 

146.  Separate  property  —  Declaration  on 

immaterial. 

147.  Same — For  limited  period  only. 

148.  Same  —  Vesting    of    title  —  Former 

rule. 

149.  Setting   aside   order  —  Section  .  473, 

ante,  applies. 

150, 151.  Statute  controlling — Law  in  force  at 
time  of  death. 

152.  Subsequent  homestead  of  the  widow 

— Effect  of. 

153.  Term  of  years — Terminates  at  death. 

154.  Termination   of  right — Age  of  ma- 

j  ority — Remarriage. 

155.  Testamentary  disposition — Is  subor- 

dinate to  rights  of  family. 

156.  Title  can  not  be  tried. 

157.  Same — Question  of  adverse  title. 

158.  Same — Validity  of  adverse  title. 

159, 160.  Title  to  property— Is  not  affected  by 
order. 

161.  Same — Statute  mandatory. 

162.  Title  of  survivor  not  affected. 

163.  TJnadministered     property    —    The 

homestead  is  not. 

164.  Vacant  land — Destruction  of  dwell- 

ing. 

165- 168.  Value  —  Construction    of    section  — 
Limitation. 

169.  Same — Effect  of  value  of  premises 

at  time  of  making  declaration  of 
homestead. 

170.  Same — Evidence. 

171.  Same — Exceeding  five  thousand  dol- 

lars—  Rights     of     creditors     and 
heirs. 

172.  Same — Findings. 

173.  Same — Insolvent    estate — Discretion. 

174.  Void  declaration  immaterial. 

175.  Waiver  of  right — What  is  not. 

176.  Widow — Relinquishment  of  claim  in 

estate — Bar  of  right. 

See,  ante,  9  1464  and  note. 

As  to  appointment  of  attorney  for  minors, 
or  absent  heirs,  devisees,  legatees,  or  credi- 
tors on  application  to  set  apart  homestead, 

see,  post,  9  1718  and  note. 

As  to  encumbrances  on,  and  claims  se- 
cured by,  homesteads,  see,  post,  9  1475  and 
note. 

As  to  entry  of  orders  and  decrees,  see, 
post,  9  1704  and  note. 

As  to  extra  allowance*  see,  post,  9  1466  and 
note. 

As  to  homesteads  In  general,  see  Kerr's 
Cyc.  Civ.  Code,  2d  od.,  99  1237  et  seq.  and 
notes. 

As  to  mode  of  selection  of  homestead,  see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  99  1262  et  seq. 
and  notes. 


As  to  property  exempt  front  execution,  see, 
ante,  9  690  and  note. 

As  to  recording;  decree  setting;  apart  home- 
stead, see,  post,  99  1486,  1706,  1719  and  notes. 

As  to  recording;  order  setting;  apart  home- 
stead, see,  post,  9  1706. 

As  to  rules  of  practice  generally  In  pro- 
bate matters,  see,  post,  9  1713,  and  Part  II 
of  this  code. 

As  to  sale  of  homestead  when  exceeding; 
five  thousand  dollars  In  value  see,  post, 
9  1476  and  note. 

As  to  setting;  apart  homestead,  see,  post, 
9  1474  and  note. 

As  to  ▼eating;  of  title  tn  homestead,  see, 
post,  99  1468-1475  and  notes. 

1.  Actual  residence  not  necessary  to  en- 
able court  to  set  aside  for  use  of  minor 
children. — Estate  of  Pohlmann  2  Cal.  App. 
360,  84  Pac.  354.  See  Estate  of  Noah,  73  Cal. 
690,  592,  15  Pac.  290. 

See,  also,  par.  18,  this  note. 

2.  Additional  to  other  exempt  property. — 

Homestead  to  be  set  apart  is  in  addition  to 
other  property  exempt  from  execution 
whether  selected  in  lifetime  of  deceased  or 
not. — Estate  of  Busse,  35  Cal.  310,  314. 

3.  Agreement  to  live  separate  and  apart 
with  allowance  to  wife  does  not  bar  right 
to  have  homestead  set  apart  under  above 
section. — Eproson  v.  Wheat,  53  Cal.  715, 
719. 

4.  Distinguished:  Wickersham  v.  Comer- 
ford,  96  Cal.  433,  438,  31  Pac.  358. 

5.  Where  husband  and  wife  agree  to  live 
separate  and  apart,  he  to  convey  to  her  cer- 
tain property  and  she  to  pay  him  certain 
sums  of  money,  which  agreement  was  per- 
formed, the  wife  after  husband's  death  is 
not  entitled  to  family  allowance  out  of  his 
estate  or  to  a  homestead  as  provided  by 
above  section  and  sections  1466.  1468.  post, 
as  provisions  regarding  setting  apart  of 
homestead  from  separate  property  of  hus- 
band in  above  section  means  setting  of  it 
apart  for  temporary  Use  of  family  in  sense 
in  which  family  is  used  in  sections  1466, 
1468,  post;  and  therefore  it  follows  that  sur- 
viving wife  is  not  entitled  to  such  home- 
stead unless  she  was  member  of  her  hus- 
band's family  immediately  before  and  at 
time  of  his  death,  which  by  agreement  of 
separation  she  ceased  to  be;  nor  could 
homestead  in  such  case  be  set  aside  to  her, 
because  in  consequence  of  conveyance  of 
property  to  her,  and  agreement,  she  lost 
her  right  to  select  any  part  of  he%  hus- 
band's separate  property  as  homestead  un- 
der Homestead  Act  during  his  life;  and  it 
is  well  settled  that  no  property  can  be  set 
apart  by  probate  court  as  homestead  which 
might  not  have  been  dedicated  as  such  un- 
der Homestead  Act  immediately  preceding 
death  of  deceased. — Wickersham  v.  Comer- 
ford,  96  Cal.  433,  439,  31  Pac.  358. 

6.  Allegations  of  petition.  —  Petition 
should  allege  that  survivor  and  deceased 
held,  or  were  entitled  to  hold,  land  as  home- 
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stead  at  time  of  death,  and  allegation  that 
at  certain  time  they  filed  declaration  of 
iomettead  is  not  sufficient. — Estate  of  De- 
Inter.  17  Cal.  176,  182. 


7.  Sate  Evidence. — Applicant  must  al- 
lege and  prove  what  was  homestead  at  time 
of  death  of  decedent.  Burden  is  on  peti- 
tioner, and  such  proof  is  indispensable.  One 
essential  element  to  be  established  in  mak- 
ing such  proof  is  the  value  of  the  property 
»*  limiting  extent  of  right.  Proof  of  value 
at  time  of  making  the  declaration  on  large 
•tract  of  land  some  years  previous  is  not  suf- 
ficient, as  there  is  no  presumption  that  it 
remained  same  during  series  of  years 
elapsed.  In  absence  of  proof  of  what  consti- 
tuted homestead  court  is  unable  to  set  it 
apart— Estate  of  Delaney,  37  Cal.  176,  182. 


&  Asmeaasnoat  of  law. — In  1881  above  sec- 
tion was  amended  by  adding  to  it  follow- 
ing: "If  property  set  apart  be  homestead 
selected  from  separate  property  of  deceased, 
court  can  only  set  it  apart  for  limited 
period  to  be  designated  in  order,  as  title 
Testa  in  heirs  of  the  deceased  subject  to 
such  order."  This  amendment  changes  rule 
declared  in  Mawson  v.  Mawson,  50  Cal.  539, 
and  takes  from  court  power  to  set  apart 
homesteads  selected  from  separate  property 
of  deceased,  except  for  a  limited  period.  This 
view  seems  to  be  in  harmony  with  subse- 
quent decisions  of  court. — Estate  of  Schmidt, 
•4  Cat.  334.  337,  340,  29  Pac  714.  See  Lord 
v.  Lord,  65  Cal.  84,  3  Pac.  96;  Estate  of 
Noma.  73  Cal.  690,  15  Pac.  290;  Estate  of 
Uhiff,  86  Cal.  151,  24  Pac.  850. 

t>  Appeal  ilea  from  order  setting  apart 
property  as  homestead,  and  therefore  writ 
of  review  does  not  lie. — Noble  v.  Superior 
ruin  109  Cal.  523.  626,  42  Pac.  155.  See 
Estate  of  Pohlmann,  2  Cal.  App.  860,  84 
Pac  354. 

An  te  appeal,  see  par.  52,  this  note. 

10.  Decree  setting  apart  homestead  is  ap- 
pealable and  can  not  be  otherwise  reviewed. 
-Estate  of  Burns,  54  Cal.  223,  228. 

11.  gaae     Devisee*  are  parties  aggrieved. 

—Devisees  of  property  set  apart  as  home- 
stead are  parties  aggrieved  so  as  to  give 
tnem  right  of  appeal  by  reason  of  fact  that 
under  settled  law  of  this  state  effect  of 
homestead  order  is  to  remove  premises  set 
apart  from  disposition  of  will  and  vest  title 
thereto,  subject  to  order,  in  heirs  of  de- 
based as  distinguished  from  devisees.  Nor 
does  it  matter  if  such  devisees  are  also 
heirs,  when  they  will  not  as  heirs  receive 
**  large  shares  of  property  as  they  would 
receive  as  devisees. — Estate  of  Levy,  141  Cal. 
(46.  647.  75  Pac.  301.  See  Estate  of  Hey- 
dettfeldt.  117  Cal.  561.  49  Pac.  713. 

U.    Basse  —  Brroaeoiui    order— Finality. — • 

Order  setting  apart  homestead  is  appealable 
■nder  section  963,  ante,  and  where  heirs 
Bare  notice  of  application  for  homestead, 
and  had  not  appeal  from  order  setting  it 
apart,  they  are  barred  from  objecting  by  ac- 
tHa  to  set  aside  order,  after  distribution 
<•<  estate    is   had,    even    though    order    set 


apart  homestead  selected  from  separate 
property  of  husband  to  widow  absolutely. — 
Gruwell  v.  Seybolt,  82  Cal.  7,  10,  22  Pac.  938. 

13.  Same— Executor  Is  party  aggrieved. — 

Executor  Is  party  aggrieved  by  order  set- 
ting apart  homestead,  to  such  extent  that 
appeal  by  him  will  lie. — Estate  of  Levy,  141 
Cal.  646,  647,  76  Pac.  301.  See  Estate  of  Hey- 
denfeldt,  117  Cal.  561,  49  Pac.  713. 

14.  Application  mast  be  made  for  home- 
stead, where  none  has  been  selected  before 
death  of  husband,  before  court  acquires 
jurisdiction  to  set  one  apart. — Cameto  v. 
Dupuy,  47  Cal.  79,  80. 

15.  Bequest  to  wife— la  ilea  of  home- 
stead, if  not  accepted,  does  not  bar  right  to 
have  homestead  set  apart  as  provided  by 
above  section. — Eproson  v.  Wheat,  53  Cal. 
715,  719. 

14.     Bill   la    equity   to   set   aside    order. — 

While  order  setting  apart  homestead  is  ap- 
pealable, appeal  is  not  conclusive  remedy  of 
creditor,  as  upon  such  appeal  question  of 
fraud  and  imposition  upon  court  in  procur- 
ing order  setting  apart  homestead  might 
not  be  made  to  appear;  nor  is  petition  to 
probate  court  to  set  aside  and  vacate  order 
an  adequate  remedy,  for  no  appeal  from  or-  „_ 
der  denying  such  petition  would  lie;  and 
therefore  action  in  equity  to  annul  order 
setting  aside  homestead  upon  the  ground 
of  fraud,  etc.,  may  be  maintained. — Wicker- 
sham  v.  Comerford,  96  Cal.  438,  440,  31  Pac. 
868. 

17.  Building  containing  several  apart- 
ments.— Premises  may  be  set  apart  as  home- 
stead if  they  be  suitable  and  proper  for 
residence  purposes  and  could  have  been 
legally  selected  as  homestead  during  con- 
tinuance of  marriage  if  the  parties  then 
actually  resided  thereon;  and  fact  that 
building  set  apart  consisted  of  several  flats 
or  apartments  in  one  of  which  family  re- 
sided and  others  of  which  were  rented, 
where  all  are  contained  in  a  single  build- 
ing and  incapable  of  being  divided,  does  not 
prevent  court  setting  premises  aside  as 
homestead. — Estate  of  Levy,  141  Cal.  646, 
649,  75  Pac.  301.  See  Estate  of  Heydenfeldt. 
117  Cal.  551,  49  Pac.  713. 

See  par.  18,  this  note. 

18.  Business  property— Actual  residence 
not  essential. — Property  need  not  be  actu- 
ally occupied  as  homestead  at  time  of  death 
of  decedent  in  order  to  be  set  apart  (see  par. 
3,  this  note),  but  It  must  be  property  which 
could  have  been  selected  as  homestead  dur- 
ing marriage;  therefore  business  block 
which  could  not  be  occupied  as  residence 
can  not  be  so  set  apart,  and  especially  so 
where  the  application  therefor  shows  it  to 
be  of  value  exceeding  Ave  thousand  dollars 
and  that  it  can  not  be  divided  without  ma- 
terial injury. — Estate  of  Noah,  73  Cal.  690. 
692,  15  Pac.  290.  See  Kingsley  v.  Kingsley. 
39  Cal.  665,  666;  Estate  of  Pohlmann,  2  Cal. 
App.  360,  84  Pac.  354. 

19.  Premises  used  exclusively  for  business 
nurposes  prior  to  death  of  deceased  may  be 
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set    apart    as    homestead    if    suitable    and     '144  Cal.  144,  147,  77  Pac.  885;  Saddlemire 
proper  for  use  as   such. — Estate   of   Sharp,      Stockton  Sav.  &  L.  Soc,  144  Cal.   650,     6£ 
78  Cal.  483,  484,  21  Pao.  182.  79  Pac.  381. 

29.  A  decree  setting  apart  a  homes  te* 
to  a  widow,  made  by  a  court  having  juri 
diction,  is  not  subject  to  collateral  attac 
and  the  fact  that  error  appears  upon  t-> 
face  of  the  decree  does  not  alter  the  nil 
— Rountree  v.  Montague,  SO  Cal.  App.  17 
167  Pac.   623. 


20.  Character  of  land  that  may  be  set 
apart. — Lands  in  which  deceased  could  not 
have  declared  homestead  can  not  be  set 
apart  by  probate  court. — Estate  of  Carrlger, 
107  Cal.  618,  620,  40  Pac.  1032. 

21.  Same— Joint    tenancy,    property    held 

In. — Court  does  not  err  in  refusing  to  set 
apart  declared  homestead  where  same  Is 
invalid  as  being  declared  on  property  held 
in  joint  tenancy,  nor  in  refusing  to  set  apart 
homestead  out  of  other  property  where  no 
application  was  made  therefor. — Cameto  v. 
Dupuy,  47  Cal.  79,  80. 

22.  Same  —  Partnership  property  after 
death  of  one  of  partners  set  apart  to  his 
estate  upon  division  of  real  estate  of  firm 
can  not  be  set  aside  as  homestead,  as  only 
such  property  as  might  have  been  impressed 
with  homestead  character  in  lifetime  of  de- 
ceased can  be  so  set  apart. — Klngsley  v. 
Kingsley,  39  Cal.  665,  666. 

28.  Same— Undivided  Interest  of  deceased 
cotenant,  can  not  be  set  apart  as  homestead. 
— Estate  of  Carrlger,  107  Cal.  618,  620,  40 
Pac.   1032. 

24.     Child  mast  be  In  fact  or  by  adoption. 

— Minor  child  of  deceased  in  fact  or  by 
adoption  is  entitled  to  homestead. — Estate 
of  Romero,  75  Cal.  379,  381,  17  Pac.  434;  Es- 
tate of  Pohlmann,  2  Cal.  App.  360,  84  Pac. 
354. 

2ff.  Same— But  tbta  does  not  apply  to 
child  of  woman  not  separated  by  law  from 
her  husband  and  not  living  with  deceased 
at  time  of  his  death. — Estate  of  Romero,  75 
Cal.  379,  381,  17  Pac.  434. 

26.  Children  not  necessary  to  exercise  of 
power. — Expression  "that  the  homestead 
must  be  set  apart  for  use  of  surviving  hus- 
band or  wife  and  minor  children"  means 
only  that  homestead  is  to  be  set  apart  for 
use  of  surviving  husband  or  wife  and  minor 
children,  when  there  are  minor  children,  and 
not  to  be  construed  as  limiting  power  of 
court  to  set  apart  homestead  for  use  of 
surviving  husband  or  wife  when  there  are 
no  such  children.  That  this  is  so  is  made 
evident  by  section  1468,  post,  which  pro- 
vides that  when  property  is  set  apart  for 
use  of  family  in  accordance  with  the  pro- 
visions of  this  chapter,  if  decedent  left 
widow  or  surviving  husband  and  no  minor 
child,  such  property  is  property  of  widow 
or  surviving  husband. — Estate  of  Armstrong, 
80  Cal.  71,  73,  22  Pac.   79. 

27.  Collateral  attack  on  decree  setting 
apart. — The  same  presumption  must  now 
attach  to  decree  in  probate  proceedings  upon 
collateral  attack  as  to  judgment  in  cases 
at  common  law  or  in  equity. — Burris  v.  Ken- 
nedy, 108  Cal.  331,  336,  41  Pac.  458;  Estate 
of  Bell,  131  Cal.  1,  6  sub  nom.  Thompson  v. 
Staacke,    63    Pac.   81,   668. 

28.  Decree  setting  apart  homestead  can 
not  be  attacked  colaterally. — Otto  v.  Long. 


Same— Determination  of  facts  "wriic 

authorizes  court  to  set  aside  homestead   ca 
not   be   inquired   into    collaterally. — Otto 
Long,  144  Cal.  144,  147,  77  Pac.  885. 

SI.  Community  property  subject  to  - 
Widow  enn  not  absolve. — Succession  c 
widow  to  one-half  of  community  property  J 
subject  to  right  of  probate  court  to  carv 
homestead  out  of  estate,  and  is  in  natur 
of  charge  on  estate,  as  much  as  is  pay  men 
of  debts,  from  which  widow,  under  her  rlgrh 
of  succession,  can  no  more  discharge  it  thai 
she  can  free  estate  from  its  liability  fo 
debts  of  deceased  husband. — Estate  of  Still 
117  Cal.  509,  512.  49  Pac.  463. 


Same— Mnst     be    Urst    resorted 

Selection  of  homestead  must  be  from  com 
pion  property  if  there  be  any,  and  can  b« 
made  from  separate  property  only  in  case 
there  be  no  common  property.  Statute  ir 
this  regard  is  clear  and  explicit  and  admit* 
of*  no  question. — Lord  v.  Lord,  65  Cal.  84, 
86,   3  Pac.  96. 

S3.     Conclusiveness   of    order— Proceeding 
In  rem. — Probate  proceedings  and  the  judg- 
ments   rendered    therein    are    in    nature     of 
proceedings   in    rem;    in    other   words,    such 
judgments  are  founded  in  proceedings,    not 
against  persons  as  such,  but  against  or  upon 
thing  or  subject-matter  Itself,  whose  status 
or  condition  is  to  be  determined,  and  judg- 
ment when   rendered   is  solemn   declaration 
of  status  of  the  thing,  and  ipso  facto  renders 
it   what   it   declares   it   to   be,    and   In    such 
matters  jurisdiction   is  acquired   by    taking 
possession  of  thing,  or  by  some  act  tanta- 
mount thereto,  and  judgment  in  rem  in  such 
case  binds  rest  in  absence  of  any  personal 
notice   to  parties.    Proceeding  to  set   apart 
homestead    is    in    nature    of    proceeding     in 
rem,    and    to    obtain    Jurisdiction    of    thing 
for  purpose  of  decreeing  its  status  only  such 
notice  is  required  as  is  provided  by  positive 
law.     Where    record    shows    court    acquired 
jurisdiction  of  subject-matter  of  estate  in  the 
usual  manner,  and  having  such  jurisdiction 
and  authority  to  set  apart'  homestead,   and 
statute  does  not  require  notice  thereof  to  be 
given,  decree  of  court  in  that  behalf  is  not 
void  for  want  of  notice  to  heirs,  and  in  ac- 
tion afterwards  brought  by  heirs  to  vacate 
and  annul  order  setting  apart  homestead  as 
of    value    of    five    thousand    dollars,    though 
property  was  actually  of  value  of  ten  thou- 
sand dollars,  decree  setting  it  apart  is  con- 
clusive.— Kearney    v.    Kearney,    72    Cal.   591, 
597,    15    Pac.    769. 

84.    ^Construction    of    section— Devolution 
of  title— Limited  bomes tend— Value. — Devo- 
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lution  of  title  to  homestead  premises  in 
case  of  death  of  one  of  spouses  is  provided 
for  in  section  1265  of  the  Civil  Code  and 
also  in  section  1474,  post.  Latter  section 
vu  amended  ten  days  later  than  the  section 
of  the  Civil  Code  and  is  to  be  regarded  as 
the  latest  expression  of  legislative  will. 
Power  to  limit  estate  of  heirs  is  not  given 
by  that  section,  but  is  merely-  referred  to  as 
source  of  limitation  which  may  be  placed 
upon  their  estate,  and  purports  to  deal 
merely  with  the  descent  of  the  property 
from  which  homestead  was  selected.  But 
power  of  court  to  assign  homestead,  and 
upon  whose  exercise  limitation  upon  estate 
of  heirs  is  created,  is  given  in  above  section, 
and  provisions  of  section  are  to  be  read  in 
connection  with  provisions  of  section  1474, 
post.  Court  is  there  directed  to  set  aside 
that  which  was  selected  in  lifetime  of  de- 
cedent, provided  such  homestead  was  se- 
lected from  common  property  or  from  sep- 
arate property  of  person  selecting  or 
juining  in  selection  of  the  same,  and  then 
provides  for  setting  apart  the  homestead, 
where  none  has  been  selected,  designated, 
and  recorded,  or  was  selected  from  separate 
property  of  decedent  without  his  consent. 
Power  thus  given  court  to  set  apart  home- 
stead that  has  been  selected  from  separate 
estate  of  decedent  is  same  as  is  its  power 
to  set  apart  homestead  where  none  has  been 
selected  in  lifetime  of  decedent,  and  must  be 
exercised  in  same  manner  and  under  same 
limitations  and  conditions.  Provision  in  sec- 
tion 1474,  post,  making  estate  of  heirs  sub- 
ject to  exercise  by  court  of  its  power  to 
assign  homestead  to  family  for  limited 
Period  does  not  confer  upon  court  power  to 
assign  homestead  taken  from  separate 
property  of  decedent,  unless  by  conditions 
of  above  section  separate  estate  may  be  so 
set  aside.  Section  does  not  direct  the  court 
to  set  apart  homestead  which  had  been  se-> 
>cted  by  survivor  out  of  separate  property 
of  deceased  spouse,  but  declares  that  in 
such  case  court  must  "select,"  designate,  and 
set  apart  "a"  homestead,  and  limits  property 
out  of  which  it  is  to  be  selected  to  common 
property  if  there  by  any.  It  is  only  in  case 
there  is  no  common  property  that  it  may  se- 
lect designate,  and  set  apart  out  of  sepa- 
rate estate  of  decedent.  It  is  very  evident 
that  if  there  be  any  common  property  home- 
Mead  which  may  have  been  selected  by  sur- 
vivor from  separate  property  of  decedent 
without  his  assent  would  cease  to  be  such 
epon  his  death,  but  effect  of  his  death  upon 
homestead  selected  from  his  separate  estate, 
vithont  his  assent  is  same  whether  there  be 
common  property  or  not.  The  provision  in 
action  1468,  post,  declaring  what  shall  be 
ownership  when  property  is  set  apart  to  use 
of  family  implies  that  until  it  is  so  set 
apart  property  belongs  to  estate  of  decedent, 
sad  subsequent  provision  of  same  Bection 
that  if  this  property  so  set  apart  be  home- 
stead selected  from  separate  property  of  de- 
feased, court  can  only  set  it  apart  for  lim- 
ited period,  to  be  designated  in  order,  and 
'Jtle  Tests  in  heirs  of  deceased,  subject   to 


such  order,  clearly  indicates  that  court  muBt 
make  order  designating  the  limited  period 
for  which  homestead  is  set  apart,  and  that 
until  such  order  is  made  there  is  no  home- 
stead, and  that  property  selected  as  home- 
stead out  of  separate  property  of  deceased 
in  his  lifetime,  without  his  assent,  ceases 
upon  his  death  to  be  homestead  and  vests 
in  his  heirs  free  from  any  such  limitation, 
unless  it  is  afterwards  selected  and  set 
apart  as  a  homestead  by  order  of  the  court. 
The  court  has  discretion  to  exercise  In  de- 
termining whether  it  well  set  aside  home- 
stead from  separate  property  of  decedent, 
as  well  as  particular  property  which  it  will 
set  apart,  and  also  in  determining  time  dur- 
ing which  it  shall  be  held  as  homestead.  It 
is  not  required  to  set  aside  property  which 
was  selected  for  survivor,  and  is  limited  to 
selecting  and  designating  property  which 
is  of  no  greater  value  than  Ave  thousand 
dollars. — Weinrelch  v.  Hensley,  121  Cal.  647, 
653,  54  Pac.  254. 

Am  to  distribution  of  exempt  property*  see 

par.  53,  this  note. 


2859 


Same— Petition  la  essential  to  the 
setting  apart  of  a  homestead  by  the  court 
in  probate.  The  provisions  as  to  setting 
apart  the  homestead  from  the  common 
property  can  be  read  only  as  meaning  such 
common  property  as  Is  a  part  of  the  es- 
tate under  administration  and  within  the 
jurisdiction  of  the  court,  as  in  the  case  of 
the  estate  of  a  deceased  husband  leaving 
community  property.  Above  section  should 
not  be  read  as  purporting  to  empower  the 
court  In  probate,  in  an  administration  on 
the  estate  of  the  wife,  to'  select  and  set 
apart  a  homestead  to  the  surviving  hus- 
band out  of  what  was  community  property, 
where  no  homestead  was  selected  during 
their  lives  or  to  select  or  set  apart  such  a 
homestead  from  any  property  other  than 
the  separate  property  of  the  deceased  wife. 
— Estate  of  Klumpke,  167  Cal.  415,  139  Pac. 
1062. 

36.  Same  —  Superior  law. — Purpose  of 
above  section  is  merely  to  set  homestead 
apart  and  withdraw  it  from  assets  of  es- 
tate—  not  to  direct  course  of  title  to  it.  It 
is  Intended  to  operate  In  aid  of  general 
homestead  law — not  in  opposition  to  it — and 
provisions  of  such  act  must  prevail  if  there 
be  any  repugnancy  between  it  and  above 
section;  and  therefore,  where  homestead 
vests  absolutely  in  widow  by  provisions  of 
general  act,  court  must  so  set  it  apart,  to 
her  notwithstanding  reference  to  children  • 
in  this  section.— Estate  of  Wixom,  35  Cal.  1 
320,  324.  * 

ST.  Conveyance  of  right.  —  Right  to 
homestead  can  not  be  conveyed  or  waived 
by  widow  individually. — Phelan  v.  Smith, 
100  Cal.  158,  168,  34  Pac.  667. 

38.     Conveyance   by    survivor  —  Effect   of. 

— Surviving  husband  is  entitle  to  have  a 
homestead  selected  from  community  prop- 
erty set  apart  to  him  absolutely,  although 
prior    to    wife's    death    he    alone    conveyed 
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premises  to  third  party  who  subsequently 
conveyed  them  to  wife,  as  by  such  con- 
veyances no  title  passed. — Estate  of  Geary, 
146   Cal.   105,   199,  79  Pac.  855. 

38.  Conveyance  by  widow— Of  all  her  In- 
terest In  estate  as  legatee  and  heir  at  law, 
In  case  will  giving  her  cash  legacy  be  set 
aside,  does  not  estop  her  from  claiming 
probate  homestead,  having  conveyed  no  in- 
terest in  property  where  will  was  not  set 
aside. — Estate  of  Vance,  100  Cal.  425,  427,  34 
Pac.  1087. 

40.  Same  —  En" eet    where    no    children. — 

Whether  a  widow  who  has  conveyed  estate 
of  husband  after  his  death  by  deed  of  bar- 
gain and  sale,  there  being  no  minor  chil- 
dren, can  afterwards  claim  and  have  ad- 
measured to  her  probate  homestead,  not 
decided. — Estate  of  Vance,  100  CaL  425,  429, 
34  Pac.  1087. 

41.  Date  of  decree— la  time  of  vestlns;. — 

Homestead  set  apart  by  decree  under  above 
section  is  different  from  homestead  selected 
In  lifetime  of  deceased,  as  there  it  vests  by 
virtue  of  general  Homestead  Act  and  by 
right  of  survivorship.  When  not  so  se- 
lected, but  set  apart  by  court,  title  does  not 
vest  until  decree  is  entered,  and  right  to 
have  it  Bet  apart  must  be  judged  as  of 
date  of  decree. — Estate  of  Boland,  43  Cal. 
640,    642. 

42.  Decree  la  Judgment  In  rem— Attack 
In  equity. — Decree  setting  apart  homestead 
from  community  property  Is  in  nature  of 
judgment  in  rem,  and  conclusive  upon  all 
persons  interested  in  estate,  if  court  has 
jurisdiction  to  '  pronounce  it,  and  can  be 
attacked  in  equity  only  upon  same  grounds 
upon  which  judgment  in  personam  may  be 
annulled. — Fealey  v.  Fealey,  104  Cal.  354, 
360,  43  Am.  St.  Rep.  Ill,  38  Pac.  49.  See  Es- 
tate of  Griffith,  84  Cal.  107,  113,  23  Pac.  528, 
24  Pac.  381;  Pico  v.  Cohn,  91  Cal.  129,  26  Am. 
St.  Rep.  169,  13  L.  R.  A.  336,  25  Pac.  970, 
27  Pac.  627;  United  States  v.  Throckmorton, 
98  U.  S.  61,  25  L.  ed.  93. 

43.  Definition  Of  homestead. — Both  in 
constitution  and  in  statutes  the  word 
"homestead"  Is  used  in  its  ordinary  or  pop- 
ular sense;  or,  in  other  words,  Its  legal 
sense  is  also  the  popular  sense.  It  repre- 
sents dwelling-house  in  which  family  re- 
sides, with  usual  and  customary  appurte- 
nances, including  outbuliidngs  of  every  kind 
necessary  or  convenient  for  family  use, 
and  lands  used  for  the  purposes  thereof.  If 
situated  in  the  country  It  may  include 
garden  or  farm.  If  situated  in  city  or  town 
it  may  include  one  or  more  lots  or  one  or 
more  blocks.  In  either  case  It  Is  unlimited 
by  extent  merely.  It  need  not  be  in  com- 
pact body.  On  contrary,  it  may  be  inter- 
sected by  byways,  streets,  or  alleys. 
Neither  Is  It  circumscribed  by  fences 
merely.  In  respect  to  quantity  It  is  unlim- 
ited, whether  In  town  or  country.  In  short, 
only  tests  are  use  and  value.  The  former 
is  both  abstract  and  statutory,  the  latter 
statutory    only.      Whatever    Is    used — being 


either  necessary  or  convenient — as  place 
of  residence  for  family,  contradistinguished 
from  place  of  business,  constitutes  the 
homestead,  subject  to  statutory  limit  as  to 
value.  If,  however,  it  is  also  used  as  place 
of  business  by  family,  which  frequently 
happens,  it  may  not  therefore  cease  to  be 
homestead,  if  it  would  be  necessary  or  con- 
venient for  family  use  independent  of  busi- 
ness. If  what  is  actually  used  as  home- 
stead is  of  greater  value  than  five  thousand 
dollars,  excess  is  not  homestead  under 
statute,  though  so  in  fact  In  such  case 
statute  prescribes  course  to  be  pursued. 
Further  than  this  in  way  of  general  defi- 
nition It  is  difficult  to  go,  If  not  impossible. 
Whatever  lies  beyond  must  find  its  demon- 
stration in  peculiarities  of  particular  case. 
—Gregg  v.  Bostwick,  S3  Cal.  220,  227,  »1 
Am.  Dec.  637. 

44.  The  word  "homestead"  has  both  pop- 
ular and  legal  signification.  In  its  popu- 
lar sense  it  signifies  place  of  home, 
residence  of  family.  It  represents  dwell- 
ing-house at  which  family  resides,  with 
usual  and  customary  appurtenances,  in- 
cluding outbuildings  of  every  kind  neces- 
sary or  convenient  for  family  use,  and 
lands  used  for  purposes  thereof.  It  is  in 
this  sense  that  word  is  used  in  constitution 
and  also  in  statute.  In  other  words,  it  is 
actual  homestead  to  which  they  refer  and 
to  which  they  purport  to  add  certain  legal 
incidents.  The  term  itself  is  nearly  as  old 
as  English  language,  but  its  use  in  legisla- 
tion is  quite  modern  and  peculiarly  Ameri- 
can.— Keyes  v.  Cyrus,  100  Cal.  322,  324,  34 
Pac.  722. 

45.  Same— Not  given  In  section. — Above 
section  does  not  define  homestead,  and  re- 
sort must  be  had  to  general  law  on  subject 
to  ascertain  what  constituted  homestead. — 
Estate  of  Delaney,  87  Cal.  176,  181. 


441.  Devise  of  property— Hoi 
superior. — Where  will  provides  that  prop- 
erty be  sold,  and  bequeaths  money  to  be 
realized  thereby  to  different  legatees,  such 
bequests  are  special  and  subordinate  to  all 
contingencies  of  administration,  and  among 
others  to  authority  conferred  by  law  upon 
court  to  set  aside  property  for  limited 
period  to  surviving  spouse  as  homestead, 
as  well  as  to  appropriate  same  for  payment 
of  debts,  if  there  be  any. — Estate  of  Lahiff, 
86  Cal.   151,  153,   24   Pac.   850. 

47.  When  application  is  made  that  home- 
stead to  set  aside  under  above  section,  court 
has  no  discretion  in  premises,  but  must 
grant  application.  Nor  Is  power  or  duty  of 
court  In  this  respect  limited  by  fact  that 
decedent  left  will  by  which  he  disposed  of 
property  sought  to  be  set  aside.  The  power 
of  testamentary  disposition  of  property,  as 
conferred  and  defined  by  statute,  is  not 
paramount  but  is  subordinate  to  authority 
conferred  upon  probate  court  to  appropriate 
property  for  support  of  family,  and  for 
homestead  for  widow  and  minor  children, 
as  well  as  for  payment  of  debts  of  estate. • 
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Estate  of  Davis,  69  Cal.  458.  460r  10  Pac.  671. 
8m  Sulzberger  v.  Sulzberger,  60  Cal.  385. 

48.    Devise  to  wife— Does  not  prevent* — 

Power  and  duty  of  court  to  set  apart  home- 
stead is  not  In  any  part  of  statutory  law 
limited  to  case  where  widow  has  no  other 
property,  and  if  she  has  other  property  it 
matters  not  how  she  attained  it,  whether 
under  her  husband's  will  or  otherwise.  Her 
right  to  probate  homestead  is  independent 
right  to  any  other  right  or  property  which 
the  may  have. — Estate  of  Firth,  145  Cal.  286, 
211.  78  Pac.  643. 

48.  Discretion  of  eonrt  —  Allowance  of 
exempt  property. — Court  has  power  to  ex- 
ercise its  discretion  and  set  apart  property 
as  provided  by  above  section,  although 
there  is  money  in  estate  sufficient  to  pay  an 
allowance  under  section  1466.  post,  and 
where  no  petition  for  latter  is  made,  alter- 
native of  substituting  money  for  property 
is  not  presented. — Estate  of  Slade,  122  Cal. 
414,  440,  55  Pac.  158. 

-Not  wishes  of  applicant,  con- 


tiebw — In  matter  of  setting  apart  home- 
stead, court  is  not  bound  by  wishes  of 
applicant,  but  shall  exercise  its  own  discre- 
tion and  give  Judgment. — Estate  of  Schmidt, 
II  Cal.  334,  337.  20  Pac.  714;  Weinreich  v. 
Hensley.  121  Cal.  647,  653,  64  Pac.  254. 

Si.  Where  whole  estate  is  of  small  value 
and  consists  of  several  lots  action  of  court 
in  setting  apart  one  of  such  lots  and 
dwelling-house  in  which  deceased  resided 
will  not  be  disturbed,  though  applicant 
petitioned  for  setting  apart  of  other  prop- 
erty.—Estate  of  Schmidt,  94  Cal.  334,  337, 
29  Pac.  714. 

52.  Same— Same— Appeal. — Court  is  not 
bound  by  wishes  of  applicant  in  matter  of 
setting  aside  homestead,  but  should  exer- 
cise its  own  discretion  and  Judgment,  an? 
sales*  that  discretion  is  abused  its  action 
will  not  be  disturbed  on  appeal. — Estate  of 
Schmidt.  04  Cal.  834,  387,  29  Pac.  714. 

As  to  appeal,  see  oars.  9,  10,  this  note. 

53.  DUtrilsmtloa  of  exempt  property— • 
Cesntrnetion  of  section. — The  special  pro- 
visions of  the  above  section  relating  to  the 
distribution  of  property  which,  during  the 
lifetime  of  the  decedent,  had  been  exempt 
from  execution,  having  as  its  only  benefi- 
ciaries the  surviving  spouse  and  minor 
children  of  the  decedent,  has  no  application 
is  the  absence  of  persons  comprised  within 
these  classes,  with  the  necessary  result 
that  such  property  is  to  be  treated  as  non- 
exempt  property,  and  la,  therefore,  like  it, 
■abject  to  the  payment  of  decedent's  debts. 
— Estate  of  Star,  188  Cal.  121,  190  Pac.  625. 

Aa  to  atatmtoiT  exemption  of  proceed* 
er  avails  of  life  inanranee  Innrring  to  bene- 
It  of  estate  where  policy  is  payable  to  ex- 
ternals, administrators,  or  estate,  see  note 
LB.A.  1917F.  1143. 

134,  Effect  of  order — Homestead  when 
set  apart  ceases  to  be  asset  of  estate,  and 
neither   court    nor    administrator    has    any 


further  control  over  It,  and  it  has  become 
for  all  future  purposes  of  administration  as 
if  it  had  never  existed. — Estate  of  Orr,  20 
Cal.  101,  104;  Estate  of  Burns,  64  Cal.  223. 
228. 

55.  The  widow,  and  widow  or  minor  child 
or  children,  take  it  subject  to  all  valid 
liens  existing  at  time  of  death  of  husband, 
and  free  from  all  other  claims. — Estate  of 
Orr,  29  Cal.  101,  104. 

5*.  Limited i  in  Estate  of  Tittel,  139  Cal. 
149,  72  Pac.  909. 

57.  Same— Decree     of     distribution. — By 

being  set  apart  ae  homestead  property  is 
excluded  from  Jurisdiction  of  court,  and  it 
is  improper  for  court  to  make  any  further 
order  regarding  It.  Clause  in  decree  of  dis- 
tribution to  effect  that  it  shall  not  affect 
property  so  set  apart  will  be  stricken  out 
as  it  might  possibly  operate  to  prejudice 
of  widow  by  raising  a  doubt  as  to  her  right 
in  said  homestead. — Estate  of  Hardwick,  69 
Cal.  292. 

As    to    distribution    of    exempt    property, 

see  par.  68,  this  note. 

58.  Same  —  Former  homestead* — Decree 
of  probate  court  setting  apart  homestead 
can  not  be  held  to  adjudge  conclusively 
that  there  was  no  valid  selection  of  a 
homestead  in  lifetime  of  deceased.  The  ef- 
fect of  order  or  decree  is  merely  to  with- 
draw property  from  administration. — Sad- 
dlemire  v.  Stockton  .Sav.  &  Loan  Soc,  144 
Cal.  650,  654,  655,  79  Pac.  381. 

59.  Distinguishing!  Kearney  v.  Kearney, 
72  Cal.  591,  16  Pac.  769;  Sheehy  v.  Miles,  93 
Cal.  288,  28  Pac.  1046;  Hoppe  v.  Hoppe,  104 
Cal.  94,  37  Pac.  894;  Estate  of  Walkerly,  108 
Cal.  627,  665,  41*  Pac.  772;  Estate  of  Math- 
en  y,  121  Cal.  267,  268,  53  Pac.  800;  Estate  of 
Fath,  132  Cal.  609,  64  Pac.  995. 

60*  Same  —  Vesting  of  selected  home- 
stead.— A  homestead  selected  from  commu- 
nity property  vests  in  survivor,  and  is  pro- 
tected in  survivor  in  same  manner  that  it 
had  been  to  whole  family,  and  is  still 
homestead.  Death  of  one  of  spouses  does 
not  alter  in  any  way  the  estate  or  character 
of  the  homestead,  and  it  requires  no  action 
of  the  probate  court  to  pass  homestead 
protected  as  such.  It  passed  immediately 
upon  death  of  one  of  spouses,  by  operation 
of  law.  If  there  be  administration  affecting 
estate  out  of  which  homestead  was  carved, 
it  would  become  duty  of  probate  court  to 
set  apart  recorded  homestead  to  survivor, 
but  this  setting  apart  would  not  affect  i' 
right  of  survivor.  Such  is  not  purpose  of| 
order  in  case  of  recorded  homestead.  Its 
object  and  effect  is  simply  to  take  prop- 
erty out  of  administration.— 'Estate  of  Ack- 
er man,   80  Cal.   208,   209,  210,  22  Pac.   141. 

61.  Ejectment  —  May  be  maintained  by 
widow  against  administrator  of  her  de- 
ceased husband's  estate  for  property  set 
apart  to  her  as  homestead,  and  In  such  ac- 
tion showing  that  defendant  collected  rents, 
leased  part  of  premises  to  third  party,  and 
refused  to  deliver  possession  to  plaintiff  on 
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demand  is  sufficient  to  sustain  judgment. — 
Moore  v.  Moore,  4  Cal.  Unrep.  190,  34  Pac. 
90. 

62.  Encumbered     property  —  Sale     of. — 

Where  property  from  which  It  Is  sought  to 
select  homestead  is  encumbered,  of  value 
more  than  five  thousand  dollars,  and  in- 
capable of  being:  partitioned  without  mate- 
rial injury,  It  may  be  ordered  sold  subject 
to  liens  thereon  and  homestead  set  apart 
out  of  proceeds. — Estate  of  McCauley,  50 
Cal.  544,  545. 

63.  Entry  of  order  — Not  necessary  to 
■take  It  valid  or  effectual  to  pass  title.  In 
this  respect  It  is  subject  to  same  rule  as  a 
Judgment,  and  becomes  effectual  as  to  es- 
tate and  those  entitled  to  succession  by  law 
or  devise  as  soon  as  it  is  made  or  rendered, 
and  therefore  conveyance  or  mortgage  by 
widow  after  rendition  of  order  but  before 
its  entry  or  recording:  is  valid.— Otto  v. 
Long:,  144  Cal.  144,  146,  77  Pac.  885. 

•4.  Estate  worth  leas  than  one  thousand 
Ave  hundred  dollars. — Homestead  selected 
from  separate  property  of  decedent  without 
his  consent  may  be  set  apart  absolutely 
where  estate  is  not  of  value  more  than  one 
thousand  five  hundred  dollars,  as  provided 
in  section  1469,  post. — Estate  of  Neff,  139 
Cal.  71,  72,  72  Pac.  632. 

6ft.     Eatoppel— Opposition    to    application 

to  set  apart  property  as  homestead  does  not 
preclude  opposing:  party  from  establishing: 
his  title  to  premises  in  action  for  that  pur- 
pose.—Dickey  v.  Gibson,  121  Cal.  276,  278. 
53  Pac.  704. 

66.  Same— Acquiescence  by  widow  for 
period  of  eighteen  months  or  more  in  order 
setting:  apart  certain  property  as  home- 
stead, which  property  was  last  residence  of 
deceased,  concludes  her  from  claiming: 
property  upon  which  he  formerly  resided, 
upon  ascertaining:  that  property  first  set 
apart  is  subject  to  liens. — Holden  v.  Pinney, 
6  Cal.  234,  236. 

67.  Ex  parte  order.— Notice  not  neces- 
sary.— No  notice  need  be  given  heirs  of  ap- 
plication for  order  or  decree  setting:  apart 
homestead,  and  such  order  or  decree  may 
be  made  ex  parte. — Kearney  v.  Kearney,  72 
Cal.  591,  594,  15  Pac.  769;  Gaylord  v.  Place, 
98  Cal.   472,  480,  33  Pac.  484T 

68.  Exclusive  Jurisdiction.  —  Homestead 
can  be  set  aside  only  in  probate  proceed- 
ings, and  court  has  no  jurisdiction  to  so 
set  property  apart  in  action  of  ejectment 
brought  by  administrator. — Richards  v. 
Wetmore,  66  Cal.  366,  366,  5  Pac.  620. 

60.  Failure  to  reeord  order  does  not  ren- 
der it  ineffectual.  Provision  that  court 
shall  select,  designate,  and  set  apart,  and 
cause  to  be  recorded  homestead,  does  not 
make  recordation  of  order  necessary  part 
of  process  of  creating  probate  homestead. 
There  is  not  in  above  section,  as  there  is  in 
section  1265  of  the  Civil  Code,  relating  to 
ordinary  homesteads,  a  provision  declaring 
in  effect  that  homestead  does  not  come  into 


existence  until  declaration  is  filed  for  rec- 
ord. The  probate  homestead  is  creation 
of  court  and  its  existence  is  complete  when 
court  has  concluded  its  action.  The  subse- 
quent act  of  recording  is  ministerial  and 
must  take  place  after  action  of  court  is 
completed  by  making  of  order.  The  provi- 
sion for  recording  it  in  recorder's  office  is 
manifestly  nothing  more  than  direction  for 
preservation  of  additional  record  to  im- 
part notice  to  third  persons. — Otto  v.  Long. 
144  Cal.  144,  147,  77  Pac.  885. 

70.     "Family"  —   Meaning     of     term. — 

Throughout  statute  regarding  probate  pro- 
ceedings term  "family"  is  used  as  synony- 
mous with  and  as  representing  surviving 
spouse  and  children,  and  therefore  decree 
setting  apart  homestead  for  use  of  family 
of  deceased  must  be  held  sufficiently  ex- 
plicit.—Phelan  v.  Smith,  100  Cal.  168.  170, 
34  Pac.  667. 

Aa    to    meanlns;    of    word    "family,"    see, 
post,  9  1468,   note  pars.   16-18. 


71.  Family  allowance-  ■Common-law  rale 
—Power  of  court  statutory. — At  common 
law  the  court  had  no  power  to  direct  pay- 
ment of  money  out  of  the  estate  of  a  de- 
ceased person  for  the  support  and  educa- 
tion of  his  family  to  the  exclusion  of  his 
creditors  and  heirs,  the  power  to  do  so  by 
the  court  comes  entirely  from  the  statute. 
— Estate  of  McSwain,  176  Cal.  280,  168  Pac 
117. 

As  to  family  allowance  generally,  see, 
ante,  8 1464  and  note;  post,  9  1466,  note 
pars.  23-29. 

72.  Same-— Additional  allowance  for  chil- 
dren—When  permissible* — In  a  .case  in 
which  the  court  orders  an  allowanpe  to 
the  widow,  it  is  presumably  sufficient  for 
the  support  of  the  family,  and  an  addi- 
tional allowance  for  the  support  of  a  minor 
daughter,  who  without  cause,  leaves  the 
family  home,  and  goes  to  live  with  others, 
is  not  permissible. — Estate  of  McSwain,  176 
Cal.  280,  168  Pac.  117. 

As  to  additional  allowance  generally,  see, 
post,  9  1466  and  note. 

73.  Same— Widow's  right  to  expend  al- 
lowance.— In  the  absence  of  evidence  to  the 
contrary,  the  presumption  is  that  where 
an  allowance  has  been  made  to  a  widow  for 
the  support  of  the  family,  she  is  the  proper 
person  to  receive  the  allowance  and  for 
the  care,  custody,  and  education  of  her 
minor  child  or  children. — Estate  of  Mc- 
Swain, 176  Cal.  280,  168  Pac.  117. 

74.  Findings  should  be  made  if  requested 
by  applicant  where  petition  to  set  apart 
homestead  is  denied. — Estate  of  Burton,  63 
Cal.  36. 

75.  General  rale— As  to  what  const  I  tn  ten 
homestead,  its  reduction  in  area  as  it  in- 
creases in  value,  etc.,  are  prescribed  by 
general  homestead  law,  and  tests  by  w  hie  hi 
it  is  ascertained  are  same  whether  question 
arises  between  one  claiming  homestead  and 
vendee,  mortgagee,  or  creditor,  or  between 
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surviving  spouse  and  heirs  of  deceased 
ipouse.  There  Is  not  one  homestead  as 
against  creditor  and  different  one  as  against 
heirs  of  deceased  spouse  when  survivor  as- 
serts his  or  her  claim. — Estate  of  Delaney, 
37  CaL  176.  180. 

7*.  Husband  surviving— Hi**  t  of. — If  de- 
ceased wife  leaves  no  minor  children,  home- 
Mead  set  apart  is  for  surviving:  husband 
Alone,  but  if  taken  from  separate  property 
of  decedent,  it  can  be  only  for  limited 
period.  Although  husband  could  not  have 
selected  and  made  homestead  of  property 
without  consent  of  wife  while  she  was*  liv- 
ing, court  may  set  it  apart  as  such  after  her 
death.— Estate  of  Lahiff,  86  Cal.  151,  158, 
24  Pat  650. 

n.  Ismmatertul  issues  Finding  need  not 
he  amde  upon  issues  which  are  entirely  im- 
material to  determination  of  petition  for 
homestead. — Estate  of  Adams,  188  Cal.  380, 

17  Pac.  666. 

• 

T8L  Insolvency  ef  estate  does  net  prevent 
tourt  from  setting:  apart  probate  homestead. 
Statute  contains  no  limitation  upon  power 
to  set  apart  homestead  founded  upon  Insol- 
Tency  of  estate. — Estate  of  Adams,  128  Cal. 
«♦.  67  Pac.  569. 

Til.    Insolvent    act  — -  Proceeding    under*— 

Under  Insolvency  Act  of  1895,  making;  it 
duty  of  court  to  set  apart  homestead  in  man- 
ner provided  by  above  section,  homestead  set 
aside  could  not  exceed  that  provided  for  in 
section  1237  of  Civil  Code.  Neither  Insolvent 
Act  nor  code  provided  for  any  written  op- 
position, and  whether  any  one  opposed  ap- 
plication or  not,  it  was  duty  of  court  to  as- 
certain facts  in  relation  to  character  and 
occupation  of  property,  and  court  was  not 
authorised  to  set  apart  any  property  which 
under  law  did  not  constitute  part  of  home- 
stead occupied  by  petitioner  simply  because 
application  was  not  opposed. — Matter  of 
Ligget.  117  Cal.  352,  854,  49  Pac.  211. 

8*.    Intent    of    applicant  —  Immaterial*— 

Testimony  of  applicant  that  if  property  be 
set  apart  as  homestead  she  intends  to  erect 
dwelling;  and  reside  thereon,  is  Immaterial. 
— Estate  of  Gal  lag: her,  134  Cal.  96,  98,  66 
Pac.  76. 

81.  Jurisdiction  to  set  apart— As  to  be- 
Isc  sseetaL — Superior  court,  although  one 
of  general  jurisdiction,  yet  when  sitting*  in 
probate  and  exercising-  powers  granted  it 
by  statute  in  such  matters  its  jurisdiction 
is  limited  and  special,  and  whenever  its 
acts  are  shown  to  have  been  without  limits 
of  this  special  jurisdiction  such  acts  are* 
nugatory  and  have  no  binding  effect  even 
upon  those  who  have  invoked  its  authority 
or  submitted  to  Its  decision. — Smith  v. 
Wtaterneld,  88  CaL  874,  878,  26  Pac.  206; 
Xtary  v.  Godfrey.  102  Cal.  338,  841,  36  Pac. 
Itt. 

8n>  lasne  — How  •euulreeU — Jurisdiction 
of  la  application  for  an  order  setting*  apart 
*  bomestead  is  acquired  by  the  petition  and 
notice,  and  the  order  is  not  void  because  of 
errors  committed   in   the   exercise   of   such 


jurisdiction,  but  such  errors  are  subject  to  f 
correction  on  appeal. — Estate  of  Bette,  171  | 
Cal.  584,  153  Pac.  949. 

88.     Liberal    construction    to    be    given. — 

Statutes  upon  subject  of  homesteads  be- 
ing remedial  in  nature  are  to  be  construed 
liberally,  and  in  favor  of  carrying  out 
manifest  purpose  of  legislature,  rather  than 
their  operation  be  restricted  to  strict  let- 
ter in  which  they  are  framed. — Keyes  v. 
Cyrus,  100  CaL  322,  824,  84  Pac.  722.  See 
Estate  of  Pohlmann,  2  CaL  App.  360,  84  Pac. 
354. 


84.  Life  Insurance  Made  payable  to  ex- 
ecutor or  administrator  where  annual  pre- 
miums paid  do  not  exceed  five  hundred  dol- 
lars may  be  set  apart  to  widow  as 
property  exempt  from  execution.  Fact  that 
policy  is  made  payable  to  executors  or  ad- 
ministrators does  not  vest  them  with  any 
interest  in  or  right  to  policy.  It  was  prop- 
erty of  deceased  in  his  lifetime,  and  may 
therefore  be  properly  set  apart  to  widow. 
—Estate  of  Miller  121  Cal.  353,  355,  53  Pac. 
906. 

86.  No  part  of  proceeds  of  life  insurance 
policy,  where  annual  premium  paid  exceeds) 
five  hundred  dollars,  is  exempt,  and  there- 
fore is  incapable  of  being  set  aside  under 
provisions  of  above  section.  The  legislative 
intent  is  clear,  and  in  section  690,  ante,  it 
is  as  plainly  said,  that  if  annual  premiums 
paid  do  not  exceed  five  hundred  dollars,  no 
part  of  proceeds  is  exempt,  as  though  it 
had  been  so  stated  in  words.  In  this  re- 
spect it  is  different  from  statute  of  1868, 
which  exempted  some  portion  of  all  moneys 
accruing  upon  certain  policies,  with  pro- 
viso that  exemption  should  only  extend  to 
such  benefit  as  might  have  been  secured 
by  annual  payment  of  five  .hundred  dollars. 
—Estate  of  Brown.  123  Cal.  399,  401,  55  Pac. 
1055. 

88.  Same— Exempt  from  execution. — Life 
insurance  money  collected  by  administra- 
tor may  be  set  apart  to  widow  as  exempt 
property,  and  is  thereafter  exempt  from 
execution  upon  claims  of  her  creditors. 
The  property  does  not  cease  to  be  exempt 
the  moment  it  is  set  apart. — Holmes  v. 
Marshall,  145  Cal.  777,  778,  79  Pac.  634. 

87.  Same— Proceeds  of— Claim  of  exemp- 
tion not  a  right. — Neither  the  provisions  of 
the  above  section  nor  of  subdivision  18  of 
section  690,  ante,  relating  to  setting  apart 
exempt  property  for  the  use  of  the  family 
operates  ex  proprio  vigors;  the  right  to 
have  the  exempt  property  set  apart  In  pro- 
bate is  not  a  vested  right,  but  a  personal 
privilege  that  may  be  waived  by  failure  to 
claim  It  in  time,  or  It  may  be  lost  by  change 
In  the  status  of  the  person  otherwise  en- 
titled to  claim  the  right. — Estate  of  Pills- 
bury*  176  Cal.  454,  3  A.  L.  R.  1396,  166  Pac. 
11. 

88.  Limited  nomestend— Rlarfct  to,  discre- 
tionary*— Right  to  have  homestead  assigned 
for  limited  period  Is  not  absolute  but  rests 
in  pound  discretion  of  court,  to  be  exercised 
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In  view  of  all  facts  appearing:  before  it. — 
Estate  of  Lamb,  96  Cal.  397,  399,  408,  30 
Pac.  568;  Weinreich  v.  Hensley,  121  Cal.  647, 
663,  64  Pac.  254. 

89.  Limited  period  only. — Homestead  de- 
clared by  wife  upon  separate  property  of 
husband  can  be  set  apart  to  widow  for 
limited  period  only. — Estate  of  Burrows, 
136  Cal.  113,  68  Pac.  488. 

90.  Limitation  of  term. — In  divorce  ac- 
tion, by  analogy  to  above  section,  homestead 
can  not  be  set  aside  for  greater  period  than 
life,  and  decree  setting  aside  homestead  to 
innocent  party  for  ten  years  is  on  condi- 
tion that  party  live  so  long,  and  upon  death 
before  expiration  of  such  period  such  home- 
stead vests  in  party  from  whose  property 
it  was  taken. — Neary  v.  Godfrey,  102  Cal. 
338,  341,  36  Pac.  655. 

91.  Liens  not  affected. — Valid  liens  on 
homestead  are  not  affected  by  setting:  it 
apart.  It  is  taken  subject  to  such  liens, 
but  they  must  be  enforced  by  ordinary  ac- 
tion in  court  having:  such  Jurisdiction. — Es- 
tate of  Orr,  29  Cal.  101,  103. 

*  -  92.  Liens  and  encumbrances  on  property 
are  not  destroyed  by  order  setting:  it  apart. 
Statute  nowhere  so  provides,  but  assuming 
such  provision  would  be  constitutional,  such 
construction  would  not  be  justified  in  ab- 
sence of  express  provision  or  clear  intent 
that  lien  of  valid  encumbrance  placed  on 
property  by  deceased  should  be  destroyed. 
— Estate  of  McCauley,  60  Cal.  644,  546. 

OS.  Mandatory  law  —  Section  la* — Court 
has  no  discretion  in  premises  but  must  set 
apart  exempt  property  and  homestead  se- 
lected in  lifetime  of  deceased,  or  where  none 
such  was  selected  homestead  if  application 
be  made  therefor.  The  expression  "may  a4t 
apart"  should  be  construed  "must  set 
apart." — Estate  of  Ballentine,  46  CaL  696, 
699. 

94.  Court  has  no  discretion  in  premises, 
but  must  set  apart  homestead  as  here  pro- 
vided.— Tyrrell  v.  Baldwin,  78  Cal.  470,  476, 
21  Pac.  116. 

95.  Whenever  proper  application  for 
setting;  apart  homestead  is  made  word 
••may"  is  to  be  construed  as  "shall,"  and 
court  has  no  discretion  to  refuse  applica- 
tion.— Demartin  v.  Demartin,  85  Cal.  71,  76, 
24  Pac.  694. 

96.  No  homestead  having  been  selected 
and  recorded  during:  lifetime  of  decedent, 
it  is  duty  of  court  to  designate  and  set 
apart  homestead  out  of  community  prop- 
erty, if  there  be  any,  if  not,  then  out  of 
separate  property  of  decedent,  and  it  may 
be  done  from  any  property  suitable  for  pur- 
pose.—Estate  of  Lahiff,  86  Cal.  151,  153,  24 
Pac.  850. 

9T.  Marriage  of  wife—  Presuming  hus- 
band dead. — Homestead  can  not  be  made  to 
wife  of  deceased  who,  not  having  heard 
from  him  within  statutory  period,  married 
second    time,    such    second   marriage    being 


valid  until  pronounced  void  by  decree  of 
competent  court,  she,  under  such  circum- 
stances, not  being;  widow  of  deceased 
(Beatty,  C.  J.,  dis.). — Estate  of  Harrington, 
140  Cal.  244,  248,  78  Pac,  1000. 

98.  -  Matter  of  right* — A  widow's  claim  to 
family  allowance  is  strongly  favored  in 
the  law. — Rountree  v.  Montague,  30  CaL 
App.  170,  157  Pac.  623. 

99.  In  a  proper  case  the  court  must,  on 
the  application  of  a  surviving  husband,  set 
apart  a  probate  homestead;  there  is  no  dis- 
cretion.— Estate  of  Sykes,  6  Cof.  Prob.  Dec. 
503. 

100.  Minor    children — Entitled    to    home- 

« 

■tead  under  above  section.— See  Estate  of 
Pohlmann,   2  Cal.  App.  360,  84  Pac  354. 

101.  Money  In  estate— Abuse  of  discre- 
tion is  not  shown  by  court  setting  aside 
exempt  property,  although  there  be  no 
clear  showing  that  it  was  necessary  for 
support  of  widow  and  there  was  money  in 
estate  from  which  allowance  might  be 
made. — Estate  of  Slade,  122  Cal.  434,  440, 
56  Pac.  158. 

102.  Money  In  lien  of  homestead  can  not 

be  set  apart  by  court — Estate  of  Isaacs,  30 
Cal.  105;  Estate  of  Noah,  73  Cal.  690,  15 
Pac.  290. 

108.     Same  —  On     vacant     property. — Law 

does  not  authorize  setting  apart  of  five 
thousand  dollars  worth  of  certain  property, 
or  land  of  value  of  five  thousand  dollars 
upon  which  dwelling  may  thereafter  be 
erected.  This  is '  more  apparent  by  refer- 
ence to  section  1468,  post,  regarding  set- 
ting apart  of  homesteads  out  of  separate 
property  of  deceased  for  limited  period. — - 
Estate  of  Noah,  73  CaL  590,  693,  15  Pac. 
290. 

104.  Mortgage— Consideration  of. — Court 
has  power  to  consider  existence  or  non- 
existence of  mortgage  on  certain  piece  of 
property  for  purpose  of  determining  what 
shall  be  set  aside  as  homestead  where  se- 
lection is  to  be  made  by  court,  but  where 
declaration  was  made  during  lifetime  of 
deceased  there  is  nothing  in  statute  which 
requires  court  to  adjudicate  as  to  mort- 
gage made  prior  to  declaration,  or  author- 
izes it  to  set  apart  property  subject  to 
Hen.  Whatever  remedy  exists  under  sec- 
tion 1241  of  Civil  Code  is  for  application  In 
foreclosure  proceedings,  not  in  probate  pro- 
ceedings. (Section  1475,  post,  was  not  con- 
sidered on  this  appeal.)— Chalmers  v. 
Stockton  Building  &  L.  Soc,  64  Cal.  77,  78, 
28  Pac.  59. 

lOCk  Mortgage  by  order  of  conrt— Pay- 
ment.— Duty  of  court  is  to  set  aside  home- 
stead from  unencumbered  realty  regardless 
of  creditors,  and  in  case  where  court  au- 
thorised mortgage  of  real  property  of  es- 
tate before  setting  apart  homestead,  it 
should  apply  proceeds  of  sale  of  other  prop- 
erty in  paying  encumbrance  upon  prop- 
erty set  apart  as  homestead. — Estate  of 
Shively,  145  Cal.  400,  402,  78  Pac.  869. 
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ML  Mortgaged  premls< 
carilag* — Mortgage  covering  several  pieces 
of  property  Is  jnot  controlling:  element  in 
nuking  homestead  selection,  and  in  such 
case  sale  of  all  property  is  not  necessary. 
The  proper  course  would  be  to  set  apart 
homestead  subject  to  mortgage,  and  widow 
would  then  be  in  condition  to  ask  sale  of 
balance  of  property,  and  application  of  pro- 
ceeds to  payment  of  mortgage, .  under  sec- 
tion 1475,  post,  or  in  case  of  foreclosure,  to 
ask  that  mortgaged  property  not  set  apart 
be  first  sold,  and  proceeds  applied,  leaving 
homestead  liable  for  balance  only. — Lord  v. 
Lord,  65  Cal.  84,  86,  8  Pac.  96. 

187.  Natnre  of  right  —  Notice  not  re- 
entred* — Right  of  inheritance,  power  of  tes- 
tamentary disposition,  nature  and  mode  of 
proceeding  for  administration,  as  well  as 
character  of  evidence  by  which  proof  of 
fact  of  dispositon  should  be  preserved,  and 
right  of  appeal  in  probate  matters,  are  all 
vithin  exclusive  control  of  legislature.  The 
persons  who  by  grace  of  statute  are  desig- 
nated or  constituted  heirs  or  devisees  have 
no  ground  'for  claim  that  they  are  deprived 
of  their  property  without  due  process  of 
law  merely  because  same  statutory  law 
which  provides  that  they  shall  inherit  and 
that  property  may  be  disposed  of  by  will, 
has  also  provided  that  notwithstanding 
such  heirship  or  testamentary  disposition, 
court  having  jurisdiction  of  estate  of  de- 
ceased before  distribution  may,  under  cer- 
tain conditions  to  be  by  it  determined, 
without  notice,  set  apartv  some  or  all  of 
estate  absolutely  to  widow,  and  no  appeal 
is  allowed  from  order.  They  take  estate 
subject  to  that  very  contingency,  and  they 
are  not  deprived  of  it  In  sense  intended  by 
constitutional  inhibition  when  that  contin- 
gency occurs.  Therefore  validity  of  order 
setting  apart  homestead  as  against  heirs 
and  devisees  is  not  affected  by  fact  that  no 
notice  is  required  to  be  given,  or  that  or- 
der is  not  appealable. — Otto  v.  Long,  144 
Cal.  144,  147,  77  Pac.  886. 

166.    Same  —  Foreclosure      by      widow. — 

right  to  have  probate  homestead  carved 
oat  of  estate*  is  in  nature  of  charge  upon 
estate  from  which  widow,  under  her  right 
of  succession,  can  no  more  discharge  prop- 
erty than  she  can  free  it  from  liability  for 
debts  of  deceased.  Right  Is  Inherent  not 
is  widow  alone,  but  in  children  as  well, 
tad  she  can  no  more  foreclose  their  right 
thereto  than  she  can  their  rights  as  heirs 
to  estate. — Phelan  v.  Smith,  100  Cal.  168, 
1IC,  14  Pac  667. 

181.  New  trial — When  allowed. — Prior  to 
code.  Issues  of  fact  were  authorized  in 
nearly  every  probate  proceeding,  and  there 
***  general  provision  that  either  party 
■ight  move  for  new  trial  on  account  of 
any  error  committed.  It  is  now  provided 
that  only  those  provisions  of  code  relative 
to  new  trials  and  appeals  which  are  con- 
■Utent  with  provisions  of  Probate  Act  shall 
Wly  to  probate  proceedings,  the  inten- 
tion being  to   curtail   dilatory   proceedings 


2965 


in  settlement  of  estates.  Provisions  re- 
garding new  trials  apply  only  where  re- 
examination on  an  issue  of  fact  can  be 
had,  and  not  to  orders  which  may  be  made 
ex  parte,  or  by  court  on  its  own  motion, 
but  must  be  confided  to  those  cases  in 
which  code  has  expressly  authorized  issues 
of  fact  to  be  framed. — Estate  of  Moore,  72 
Cal.  335,  340,  13  Pac.  880;  Leach  v.  Pierce, 
93  Cal.  614,  618,  29  Pac  235. 

A*  to  new   trials  and  appeals  in  probate 
matters,  see,  post,  fi  1714  and  note. 

110.  Notice— -Necessity  of —Proceeding  la 

™"* — Proceeding  is  one  in  rem  and  all  per- 
sons interested  are  bound  by  decree  setting 

apart  homestead  without  personal  notice. 

Hanley  v.  Hanley,  114  Cal.  690,  694,  46  Pac. 
736. 

111.  Origin  of  right— Legislative  control. 

— Right  to  exemptions  and  homestead  is  of 
legislative  creation  and  under  legislative 
control,  and  can  be  limited  according  to 
legislative  will  In  any  respect  and  at  any 
time.— Tyrrell  v.  Baldwin,  78  Cal.  470,  473, 
21  Pac.  116. 

112.  Order  of  sale — Right   not  lost  by. — 

Widow  and  minor  children  do  not  lose  right 
to  homestead  by  administrator  procuring 
order  of  sale  of  property,  if  it  was  never 
sold  under  order. — Estate  of  Still,  117  Cal. 
509,  512,   49  Pac.   463. 

113.  Other  property  of  widow— Does  not 
prevent. — Jurisdiction  of  probate  court  to 
set  aside  homestead  to  surviving  wife  is 
not  subject  to  condition  that  she  does  not 
have  other  property  or  any  other  property 
fit  to  live  in.  Such  jurisdiction  is  excluded 
only  when  she  already  has  legal  homestead, 
and  mere  place  fit  to  reside  in  is  not  home- 
stead unless  it  has  been  impressed  with 
that  character  by  certain  acts  required  by 
law  to  be  done  for  that  purpose. — Estate 
of  Firth,   145  Cal.   286,   238,  78  Pac.  643. 

114.  Particular  heirs  not  to  be  named. 

Vesting  of  remainder  in  any  particular 
heirs  or  persons  should  not  be  decreed  by 
probate  court  in  setting  apart  homestead 
for  limited  period.  When  there  is  contest 
between  different  persons  claiming  in  hos- 
tility to  each  other  to  be  heirs,  they  must 
adjudicate  in  proper  action  or  proceeding 
in  which  heirship  properly  arises. — Estate 
of  Firth,  145  Cal.  236,   240,  78   Pac.   643. 

115.  Partition  —  Does  not  lie  daring 
minority  of  child. — Homestead  must  re- 
main intact  as  place  of  abode  for  family 
until  youngest  child  attains  majority,  and 
no  act  of  any  member  of  family  can  in 
anywise  prejudice  rights  of  others;  there- 
fore action  of  partition  by  one  member  or 
his  grantor  does  not  lie  during  minority  of 
any  child.— Hoppe  v.  Hoppe,  104  Cal.  94 
101,  37  Pac.  894. 

116.  Pleading   and    practice — Rales    of.— 

Upon  appeal  from  order  setting  apart  home- 
stead declared  in  lifetime  of  deceased,  ques- 
tion   as    to    character    of    property,    e.    g.f 
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public  inn,  will  not  be  considered  on  such 
appeal  where  no  such  question  was  raised 
in  lower  court.  Rules  of  pleading-  and 
practice  in  civil  cases  being  applicable  to 
proceedings  in  *  probate  court. — Estate  of 
Young,    123    Cal.    337,    347,   55   Pac.    1011. 

117.  Rules  of  pleading  and  practice  in 
civil  cases  apply  to  probate  proceedings, 
and  in  ca.se  where  on  application  for  home- 
stead appraisers  are  appointed  and  report, 
but  objection  is  made  to  its  confirmation 
by  one  who  claims  deceased  in  his '  life- 
time had  no  title  to  property,  applicant  is 
entitled  to  findings  on  sustaining  of  ob- 
jection and  denial  of  application. — Estate  of 
Burton,   63  Cal.  36. 

118.  Practice. — Code  does  not  point  out 
steps  to  be  pursued  in  setting  apart  home- 
stead where  none  has  been  declared  during 
lives  of  parties,  and  in  such  cases,  court 
may,  under  section  187,  ante,  adopt  any 
suitable  method  of  procedure  comformable 
to  the  spirit  of  the  code,  and  for  that  pur- 
pose may  order  a  new  or  further  inven- 
tory and  appraisement. — Phelan  v.  Smith, 
100  Cal.  158.  169,  34  Pac.   667. 

119.  Duty  of  court  is  to  determine  what 
was  legally  held  as  homestead,  and  then 
set  it  apart  for  use  of  widow. — Estate  of 
Wixom.  35  Cal.  320,  325. 

120.  Procedure. — Homestead  may  be  set 
apart  where  none  has  been  selected  in  life- 
time of  deceased,  although  It  be  provided 
that  it  be  set  apart  in  manner  prescribed 
in  article  II  of  this  chapter,  conceding  that 
article  to  have  been  repealed,  as  in  such 
event  provisions  of  section  187,  ante,  apply, 
and  the  court  may  adopt  any  appropriate 
means  to  carry  its  jurisdiction  into  effect. 
— Mawson  v.  Mawson,  5<f  Cal.  639,  541;  Es- 
tate of  McCauley,  50  Cal.  544,  645. 

121.  Prior  declaration  of  wife— Effect  of. 

— Right  to  set  apart  homestead  "to  family 
of  decedent"  for  limited  period  is  not  con- 
trolled or  in  any  way  affected  by  wife's 
previous  selection  of  homestead. — Wein- 
reich  v.  Hensley,  121  Cal.  647,  653,  54  Pac. 
254;  Warner  v.  Warner,  144  Cal.  615,  619, 
78  Pac.  24. 

122.  Property  waleh  may  be  set  apart. — 

An  unexecuted  and  conditional  Intent  to  fit 
a  place  for  residence  is  not  sufficient  to 
justify  a  court  in  setting  it  apart  as  a 
probate  homestead. — Estate  of  Faber,  168 
Cal.  491,  143  Pac.  737. 

123.  The  right  of  testamentary  disposi- 
tion and  the  right  of  beneficiaries  to  take 
under  the  will,  are  alike  statutory,  and  are 
both  subject  to  the  power  of  the  court  hav- 
ing jurisdiction  of  the  estate  to  make  a 
provision  for  the  support  of  the  widow  (or 
minor  children)  out  of  the  estate.  A  family 
allowance  is.  in  this  respect,  analogous  to 
a  probate  homestead,  which,  as  has  been 
held,  may  be  ordered  even  out  of  prop- 
erty specifically  devised. — Estate  of  Whit- 
ney.  171   Cal.   750,   154   Pac.   855. 

124.  Under  above  and  the  following  sec- 
tion   the    surviving    wife    has   a    right    to    a 


reasonable  allowance  for  her  support  from 
the  estate,  whether  the  estate  was  commu- 
nity or  his  separate  property,  irrespective 
of  whether  the  widow  has  estate  of  her 
own  out  of  which  she  might  support  her- 
self.— Estate  of  Cook,  173  Cal.  462,  160  Pac. 
556. 

125.  The  separate  property  of  a  dece- 
dent may  ordinarily  be  set  apart  to  the 
survivor  or  the  children  for  a  limited  time 
to  be  determined  by  the  court.  When  so 
set  apart  the  property  remains  subject  to 
administration. — Estate  of  Krieg,  173  Cal. 
721,  161  Pac.  257. 

126.  Quletlm*  title— Widow  may  mala- 
taln  action. — Action  to  quiet  title  to  home- 
stead may  be  brought  by  widow,  and  title 
to  her  interest  in  property,  the  fee,  or  less, 
may  be  quieted. — McKinnie  v.  Shaffer,  74 
Cal.  614,  616,  16  Pac.  509. 

127.  Remainder  stay*  la  estate— -May  be 
•old. — Order  setting  apart  as  homestead 
life  interest  in  certain  real  property  does 
not  remove  remainder  in  fee  in  that  prop- 
erty, which  by  terms  of  statute  vests  in 
heirs,  beyond  reach  of  estate's  creditors, 
and  where  such  remainder  is  only  prop- 
erty of  estate  it  may  be  ordered  sold  in 
order  to  pay  accrued  family  allowance  or 
other  claims. — Estate  of  Tittel,  139  Cal.  149, 
153,  72  Pac.  909. 

128.  Relinquishment     of    right     to. — The 

widow's  claim  to  a  family  allowance  is 
strongly  favored  in  our  law,  but  she  may. 
by  agreement,  surrender  the  privilege,  but 
the  right  should  not  be  held  to  have  been 
surrendered  except  by  clear  and  explicit  ' 
language. — Estate  of  Whitney,  171  Cal.  750. 
154  Pac.  855. 

See,  also,  par.  176,  this  note. 

129.  The   right   of  a  widow   to   a  family 
allowance  out  of  the  estate  of  her  deceased 
husband  is  not  barred  by  a  written  instru- 
ment   executed    by    her,    at    the    request    of 
the  deceased,  at  the  time  of  the  execution 
of    the   will   and   annexed    to    It,   which    de- 
clared    that    she    clearly    understood     that. 
such   will   disposed  not   only  of  all   the    in- 
dividual property   of   the  testator,  but   also 
of    all    the    community    property,    and    that 
she  elected  to  accept  and  acquiesce  in    the 
provisions    of    the     will,    and     "waived     all 
claims  to  her  share  of  the  community  prop- 
erty and  any  and  all  other  claims  that  she 
might    have    upon    any    of    the    estate     dis- 
posed  of  by  the  said  will,"  when  such    in- 
strument   is    read    in    connection    with     the 
preamble    of   the   will    wherein    the  testator 
declared   that   it  was   his   intention  thereby 
to   dispose   of  all   of  his   own   property    and 
also,   with   his  wife's   "written   consent    and 
acceptance,"  all  of  the  community  property, 
and     in     connection     with     the     attestation 
clause  In  which  the  witnesses  certified    that 
his    wife    declared    that    she    executed     the 
writing  "In  token  of  her  assent  to  the    will 
of  her  husband  and  her  waiver  of  all  rights 
inconsistent     with     said     will." — Estate      of 
Whitney,  171   Cal.   750,   154   Pac.   865. 
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120.  The  widow  by  accepting  the  benefit 
fiven  her  by  the  will  does  not  thereby 
make  an  election  not  to  claim  family  allow- 
ance, nor  is  she  estopped  to  claim  such 
allowance. — Estate  of  Whitney,  171  Cal.  750, 
154  Pac  855. 

131.  The  right  of  a  widow  to  a  family 
allowance  is  not  barred  merely  because 
the  will  specifically  disposes  of  the  entire 
estate— Estate  of  Whitney,  171  Cal.  750,  154 
Pac.  855. 

132.  A  contract  entered  into  between  a 
husband  and  wife  at  the  time  of  their  mar- 
rtage  that  in  consideration  6f  mutual  love 
and  affection  the  income  of  the  separate 
property  of  each  should  be  devoted  to  the 
tapport  of  the  community  and  considered 
as  community  property,  does  not  amount  to 
a  relinquishment  on  the  part  of  the  wife 
to  claim  a  family  allowance  from  the  es- 
tate of  her  deceased  husband. — Estate  of 
Finch.  173   Cal.   462,   160   Pac.    556. 

133.  Under  the  terms  of  an  antenuptial 
agreement  providing  that  in  consideration 
of  the  marriage  the  husband  would  give 
it<e  wife  proper  support  during  their  mar- 
ried life,  and  should  she  survive  him  he 
would  cause  her  to  be  paid  two  hundred  and 
fifty  dollars  per  month  during  her  life, 
which  the  wife  agreed  should  be  "in  lieu 
of  any  and  all  claims  against  the  property 
or  estate"  of  the  husband,  she  is  precluded 
from  demanding  a  family  allowance  out  of 
his  estate. — Estate  of  Cutting,  174  Cal.  104, 
1*1  Pac.  1137. 

134.  A  demand  for  a  family  allowance  is 
a  "claim"  against  property,  and  the  use  of 
the  words  "estate"  and  "property"  In  the 
instrument  indicates  that  the  contracting 
parties  wished  to  avoid  all  ambiguity  which 
possibly  mipht  have  arisen  if  the  one  word 
"estate"  had  been  used  without  the  asso- 
ciated word  "property." — Estate  of  Cut- 
ting, 174  Cal.   104,  161  Pac.  1137. 

135.  Remarriage  —  Terminates      right. — 

Homestead  shall  be  set  apart  to  the  widow 
and  family:  and  right  of  widow  to  have 
homestead  set  apart  terminates  when  she 
loses  her  status  as  such,  as  by  remarriage. 
-Estate  of  Boland.  43  Cal.   640,   642. 

136.  Residence  not  essential. — The  con- 
dition that  decedent  must  have  re'sided 
cpon  premises  before  given  piece  of  prop- 
erty can  be  set  apart  as  homestead  for  use 
of  survivor  is  not  imposed.  Such  home- 
•tead  may  be  carved  out  of  any  property 
left  by  decedent  which  is  capable  of  being 
made  homestead. — Estate  of  Bowman,  69 
CaL  244,  245,  10  Pac.  412. 

See  pars.  1,  18,  this  note. 

U7.    Same— Construction   off  former  deel- 

■•••*. — The  expression  used  in  previous  de- 
cisions to  effect  that  probate  <•  homestead 
can  be  set  apart  only  upon  property  which 
could  have  been  dedicated  under  Home- 
Head  Act  immediately  preceding  death  of 
husband,  must  be  construed  to  mean  only 
that  it  must  be  property  which  in  its  char- 
acter  is    homestead    property,    that    is    a 


dwelling-house  with  land  on  which  it  is 
situated,  and  which  could  have  been  oc- 
cupied as  home,  and  not  that  it  must  be 
land  on  which  husband  actually  resided  at 
time  of  his  death.  In  case  of  probate 
homestead,  court  creates  homestead,  and 
it  may  be  carved  out  of  any  property  of 
estate  suitable  for  homestead.  It  need 
not  have  been  actually  resided  upon.  That 
is,  where  there  are  two  pieces  of  property 
belonging  to  estate,  each  having  dwelling- 
house  on  it,  and  being  suitable  for  home, 
court  may  set  apart  either  piece  as  home- 
stead for  widow,,  if  there  are  no  other 
valid  objections  to  such  action. — Estate  of 
Gallagher,  134  Cal.  96,  97,  66  Pac.  70. 

138.  Return  off  Inventory  —  What  sufll- 
clent  as. — Presentation  of  inventory  and 
appraisement  to  judge,  although  oath  of 
executor  be  not  attached  or  paper  actually 
filed  until  some  subsequent  time,  is  suffi- 
cient for  purposes  of  section. — Estate  of 
Lux,  100  Cal.  593,  601,  35  Pac.  341. 

ISO.  Same— Abseaee  off  affidavit. — Inven- 
tory without  any 'affidavit  would  be  suffi- 
cient for  purpose  of  setting  apart  home- 
stead.— Phelan  v.  Smith,  100  Cal.  158,  169, 
34  Pac.  667. 

140.  Right  to  homestead  Is  not  estate — 
Conveyance. — Right  to  have  homestead  set 
apart  is  not  estate  either  in  law  or  in 
equity,  and  deed  of  surviving  spouse  made 
before  homestead  is  set  apart  does  not  con- 
vey away  right  to  homestead,  but  such 
deed  is  operative  to  convey  all  interest  in 
estate  which  such  survivor  takes  by  suc- 
cession, such  interest  being  subject  to 
power  of  coutt  to  set  apart  homestead. 
Grantee  takes  estate  and  is  owner  of  it, 
but  subject  to  homestead  if  afterwards  set 
apart  by  court.  If  this  were  doubtful, 
provisions  of  sections  1468  and  1485,  post, 
make  it  clear. — McHarry  v.  Stewart,  4  Cal. 
Unrep.  408,  35  Pac.  141. 

141.  Sale— Executor  under  power  given 
by  will  which  remains  unconfirmed  at  time 
of  application  to  set  aside  as  homestead 
property  sold  can  not  defeat  power  of  court 
to  so  set  it  aside. — Estate  of  Lahiff,  86  Cal. 
151,  154,  24  Pac.  850. 

142.  Same— Only  off  property  that  might 
be  set  apart. — If  court  has  no  jurisdiction 
to  set  apart  certain  property  as  homestead, 
it  has  no  jurisdiction  to  order  such  prop- 
erty sold  for  homestead  purposes. — Lord  v. 
Lord.  65  Cal.  84,  86,  3  Pac.  96. 

143.  Same  — When     may     be     ordered. — 

Where  homestead  is  selected  during  life- 
time of  deceased  and  is  of  value  more  than 
five  thousand  dollars,  sale  may  be  ordered 
as  provided  in  section  1467,  post,  but  there 
is  no  provision  for  sale  of  property  not 
capable  of  being  made  homestead,  and  un- 
der section  1468,  post,  no  sale  of  such  sepa- 
rate property  of  deceased  can  be  made,  as 
there  is  no  provision  for  substituting  five 
thousand  dollars  for  temporary  use  of 
property  as  homestead. — Estate  of  Noah, 
73  Cal.  590,  593,  15  Pac.  290. 
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144.     Selected    homestead*    iff    aay— Oaly,      pable  of  any  other  interpretation.— Mawson 


e»  be  set  apart. — No  property  can  be  set 
aside  by  probate  court  as  homestead  which 
might  not  have  been  dedicated  as  such  un- 
der Homestead  Act  immediately  preceding- 
death  of  deceased,  and,  therefore,  when  at 
and  for  long  time  prior  to  death,  parties 
had  duly  selected  and  recorded  homestead, 
no  other  property  can  be  set  apart  as  such; 
and  that  upon  death  vested  eo  instanti  as 
such  in  survivor.  He  has,  therefore,  full 
benefit  of  homestead;  his  homestead  right 
is  exhausted  if  he  sell  or  dispose  of  such 
homestead;  he  can  not  thereafter  have  an- 
other set  apart  out  of  property  of  deceased 
spouse. — Estate  of  Ackerman,  80  Cal.  208, 
210,  22  Pac.  141.  See  Estate  of  Gallagher, 
184  Cal.  96,  97,  66  Pac.  70. 

140.  Separate  parcels  —  Limitation  oa 
setting?  apart. — Only  such  property  as  might 
have  been  selected  as  homestead  during 
lifetime  of  deceased  can  be  set  apart  as 
such,  and,  therefore,  if  separate  parcels  of 
land  are  selected,  and  such  selections  might 
perhaps  be  made,  they  must  at  least  be  so 
near  together  that  they  can  be  occupied 
and  used  for  purpose  of  homestead,  and  in 
this  respect  there  is  no  difference  between 
homestead  set  apart  by  court  and  one  se- 
lected under  homestead  law. — Estate  of 
Armstrong,  80  Cal.  71,  78,  22  Pac.  79. 

146.  Separate  property— Decla rat loa  oa 
Immaterial. — By  wife's  declaration  of  home- 
stead on  separate  property  of  husband  she 
acquires  no  estate  or  prior  interest  therein 
which  she  can  assert  adversely  to  him,  but 
merely  secures  right  to  home  therein  dur- 
ing common  lifetime  of  herself  and  hus- 
band. She  has  no  right  of  survivorship  in 
property,  but  on  his  death  it  will  vest  in 
his  heirs  discharged  of  all  claim  or  interest 
on  her  part  by  virtue  of  such  declaration. 
Right  given  superior  court  to  set  apart 
homestead  "to  family  of  decedent"  for  lim- 
ited period  is  not  controlled  or  in  any 
way  affected  by  wife's  previous  selection 
of  homestead. — Warner  v.  Warner,  144  Cal. 
615,  618.  78  Pac.  24. 

147.  Same  — For    limited    period    only. — 

Homestead  set  apart  from  separate  prop- 
erty can  be  for  limited1  period  only,  title 
vesting  in  heirs  subject  to  order  setting 
apart. — Lord  v.  Lord,  65  Cal.  84,  85,  8  Pac. 
96. 

148.  Same  —  Vest  Ins;  off  title  —  Former 
rule. — Homestead  may  be  set  aside  out  of 
separate  property  of  husband  where  none 
was  selected  in  his  lifetime,  and  when  so 
set  aside,  prior  to  amendment  of  1881,  it 
vested  absolutely  in  widow  or  widow  and 
children  under  section  1468,  post,  notwith- 
standing that  if  it  had  been  selected  out  of 
separate  property  of  husband  in  his  life- 
time it  would  have  vested  in  his  heirs  at 
his  death,  subject  to  power  of  court  to  set 
It  aside  for  limited  period.  The  provisions 
of  above  section  and  section  1265  of  Civil 
Code  and  sections  1468  and  1474,  post,  and 
prior  to  amendment  were  not  inconsistent 
with  each  other  and  language  was  not  ca- 


v.  Mawson,  50  Cal.  589,  541.     Bee  Hard  wick 
v.  Black,  128  Cal.  672,  61  Pac.  881. 

149.  Setting  aside  order  —  Section  478, 
ante,  applies  to  matter  of  setting  apart 
homesteads.  Order  setting  apart  homestead 
may  be  vacated  upon  ground  of  inadver- 
tence, surprise,  or  excusable  neglect  at  in- 
stance of  executor  or  administrator  of 
heirs. — Levy  v.  Superior  Court,  189  Cal.  590, 
591,  73  Pac.  417;  Cahlll  v.  Superior  Court, 
145  Cal.  42,  44,  78  Pac.  467. 

150.  Statute  controlling*— Law  In  force 
at  time  off  eVata  controls  on  subject  of 
homestead  and  rights  of  survivor. — Tyrrell 
v.  Baldwin,  78  Cal.  470,  478,  21  Pac.  116. 

151.  Law  In  force  at  time  of  death,  and 
not  that  which  was  in  force  at  time  of 
declaration,  controls  on  subject  of  home- 
steads and  rights  of  survivors. — Gruwell  v. 
Seybolt,  82  Cal.  7,  10.  22  Pac.  938. 

■ 

162.  Sabseqaent  homestead  off  the  widow 
—Effect  off. — Fact  that  after  death  of 
husband  widow  with  her  separate  funds 
purchased  lot  upon  which  she  declared 
homestead,  which  was  sold  under  foreclos- 
ure prior  to  her  application  to  probate 
court  to  set  apart  homestead  for  herself 
and  minor  children,  is  immaterial. — Phelan 
v.  Smith,  100  Cal.  158,  171,  34   Pac.   667. 


153.     Term  of  years— Terminates  at  death. 

— Homestead  set  apart  in  divorce  action 
from  property  of  other  party  for  period  of 
ten  years  terminates  on  death  of  party  to 
whom  it  was  set  aside  and  is  not  an  as- 
set of  estate  of  such  party,  as  she  had  un- 
der decree  no  interest  that  could  be  sold, 
none  that  could  be  levied  on  under  execu- 
tion, and  none  that  could  be  inherited. — 
Neary  v.  Godfrey,  102  Cal.  338.  341,  36  Pac. 
655. 

164.  Termination  off  right— Age  off  Ma- 
jority—Remarrlasje. — Widow  by  remarriage 
loses  right  to  have  homestead  carved  out 
of  property  of  estate  of  her  deceased  hus- 
band, and  when  minors  reach  their  ma- 
jority without  application  for  homestead 
having  been  made  on  their  behalf,  their 
rights  are  similarly  lost,  but  neither  widow 
nor  children  who  have  attained  their  ma- 
jority can  individually  or  collectively 
waive  right  of  other  minor  children  dur- 
ing their  infancy.— Estate  of  Still,  117  Cal. 
509,  512,  49  Pac.  463. 

166.  Testamentary  disposition  —  la  sub- 
ordinate to  rights  off  family,  and  therefore 
where  one-half  interest  is  devised  to 
widow  court  may  set  whole  property  apart 
as  homestead.  In  such  case  she  deralg-ns 
title  from  order  and  not  under  will. — Es- 
tate of  Huelsman,  127  Cal.  275,  276,  59  Pac. 
776. 

156.  Title  can  not  »e  tried. — Title  may 
be  examined  into  for  purpose  of  making 
selection  of  certain  property  as  homestead, 
but  it  can  not  be  tried  and  determined  as 
between  adverse  claimants. — Estate  of  Bur- 
ton, 64  Cal.  428,  1  Pac.  702. 
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151.    Same— Question   off  •Averse  title  or 

whether  title  is  in  partnership  of  which  de- 
ceased was  member  can  not  be  determined 
on  application  to  set  apart  homestead 
▼here  deceased  apparently  held  title  and 
was  residing  on  property  at  time  of  his 
death.— Estate  of  Groom e,  94  Cal.  69,  72,  29 
Pac  487. 


158.    Same  —  Validity     off     advene     title 

claimed  by  contestants  will  not  be  ad- 
Judged  on  application  to  set  apart  home- 
stead.—Estate  of  Kimberly,  97  Cal.  281, 
212.  S]  Pac.  234. 

15*.  Title  to  property— la  not  affected 
*7  erier  setting:  it  apart  as  homestead.— 
Estate  of  Gilmore.  81  Cal.  240,  243,  22  Pac 
f&   See  Estate  of  Burton,  63  Cal.  36. 

ISO.  Title  to  property  is  not  affected  by 
order  setting;  it  apart  and  can  not  be  ad- 
judicated in  such  proceeding. — Dickey  v. 
Gibson.  121  Cal.  276,  278,  53  Pac.  704. 

161.  Same  —  Statute      mandatory — It      is 

imperative  duty  of  court  to  set  aside  home- 
stead where  deceased  was  in  possession  of 
property  at  time  of  his  death.  Performance 
of  this  duty  does  not  change  property  it- 
self or  affect  true  title  thereto,  but  merely 
affects  It  as  an  asset  of  estate  by  with- 
drawing; it,  as  exempt  by  law,  from  claims 
of  creditors. — Estate  of  Burton,  63  Cal.  36, 
17. 

162.  Title     off     awrvtror     not     aifected. — 

Effect  of  order  setting;  apart  homestead  is 
to  withdraw  property  therein  named  from 
administration  and  to  this  extent  relieve 
executor  from  necessity  of  accounting: 
therefor,  but  Is  does  not  qualify  or  affect 
title  that  vests  in  survivor  at  instant  of 
death  of  one  spouse. — Rich  v.  Tubbs,  41 
Cal.  34,  36;  Bollinger  v.  Manning:,  79  Cal. 
".  11,  21  Pac.  375;  Estate  of  Ackerman,  80 
Cal.  208.  210.  13  Am.  St.  Rep.  116,  22  Pac. 
141;  Saddlemire  v.  Stockton  Sav.  &  L.  Soc, 
144  Cal.  650,  652,  79  Pac.  381. 

163.  rnadmlnlstered  property— The  home- 
■tend  to  not. — Property  set  apart  as  home- 
stead is  not  part  of  decedent's  estate 
remaining:  unadmlnistered.— Estate  of  Ham- 
ilton. 120  Cal.  421.  426,  427,  52  Pac.  708. 

164.  Vacant  land— Destruction  of  dwell- 
to*.— Probate  homesteads  can  not  be  carved 
out  of  tract  of  naked  agricultural  land  hav- 
ing on  it  no  dwellingr-house  or  other  quali- 
ties of  home,  nor  does  it  matter  that  de- 
feased and  petitioner  at  one  time  resided 
In  dwelling-house  situated  on  property 
which  was  destroyed  by  Are,  after  which 
they  took  up  their  residence  elsewhere. 
Had  parties  continued  to  live  on  land  in 
teat  or  under  trees,  or  had  temporarily 
removed  while  erecting;  another  house  on 
premises,  and  husband  died  while  these 
conditions  existed,  rule  might  be  otherwise. 
-Haute  of  Gallagher,  134  Cal.  96.  98,  66 
Pae.  76. 

165.  Yatae  —  Construction  of  section— 
Limitation^ — No  limitation  as  to  value  of 
homestead  to  be  set  apart  to  family  of  de- 
eedent  where  none  was  selected  before  his 


death  is  contained  in  code.  Sections  1474 
and  1476,  post,  apply  only  to  homesteads 
selected  during  lifetime  of  deceased,  and 
there  Is  no  provision  for  payment  of  money 
in  lieu  of  property  where  no  homestead  has 
been  declared.  Above  section  does  not  re- 
quire any  appraisement,  nor  does  it  pro- 
hibit setting  aside  of  homestead  where  none 
has  been  selected  of  value  greater  than  five 
thousand  dollars,  and  where  property  oc- 
cupied by  deceased  and  his  family  at  time 
of  his  death  is  worth  eighteen  thousand 
dollars,  It  is  not  error  to  set  it  apart  as 
homestead,  estate  being  of  value  of  more 
than  five  hundred  thousand. — Estate  of 
Walkerly,  81  Cal.  679,  580,  22  Pac.  888. 

166.  No  limitation  as  to  value  is  con- 
tained in  provisions  regarding  setting  aside* 
of  homestead  where  none  has  been  declared 
during  life  of  deceased,  and  in  setting 
aside  such  homestead  court  is  not  restricted 
to  premises  of  value  of  five  thousand  dol- 
lars, nor  will  order  setting  apart  premises 
of  greater  value  be  disturbed  on  appeal,  un- 
less abuse  of  discretion  be  shown.  In  es- 
tate valued  at  eighty-five  thousand  dollars, 
setting  aside  piece  of  property  of  value  of 
ten  thousand  dollars,  which  had  been  used 
as  residence  by  deceased  and  his  family,  is 
not  an  abuse  of  discretion. — Smith  v.  Smith, 
99  Cal.  449,  460,  34  Pac.  77. 

167.  There  Is  no  specified  limitation  of 
value  In  case  of  probate  homestead,  rule 
being  that  court  may  set  apart  such  prop- 
erty as  regardless  of  value,  and  condition 
of  estate  may  seem  just  and  proper. — Es- 
tate of  Levy,  141  Cal.  646,  662,  76  Pac.  301. 
See  Estate  of  Heydenfeldt,  117  Cal.  551,  49 
Pac.  718. 

168.  Above  section  is  silent  as  to  whether 
homestead  selected,  designated,  and  re- 
corded during  lifetime  of  deceased  can  be 
set  aside  if  of  greater  value  than  five  thou- 
sand dollars,  but  when  read  in  connection 
with  section  1476,  post,  providing  that  if 
such  homestead  be  returned  in  inventory 
appraised  at  more  than  five  thousand  dol- 
lars, appraisers  must  determine  whether 
premises  can  be  divided,  and  for  sale  of 
property,  in  certain  instances,  it  follows 
that  court  has  no  power  to  set  apart  prem- 
ises of  value  more  than  five  thousand  dol- 
lars, but  should  either  require  portion 
thereof  to  be  set  apart,  or  if  such  course 
be  deemed  impracticable,  then  order  sale 
of  entire  property,  with  direction  that  pro- 
ceeds be  applied  as  In  section  1476,  post. — 
Estate  of  Herbert,  122  Cal.  329,  331,  54  Pac. 
1109. 

169.  Same— Effect  of  valve  of  premises 
at  time  of  making;  declaration  of  home- 
stead, upon  application  to  set  It  apart,  not 
decided. — Estate  of  McCarthy,  1  Cal.  App. 
467,  471.  82  Pac.  685. 

170.  Same  -*-  Evidence. — Value  stated  In 
declaration  of  homestead  made  during  life- 
time of  deceased  Is  not  evidence  of  value 
on  application  to  set  it  apart  to  survivor.— 
Estate  of  Delaney,  37  Cal.  176,  181. 
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171.  Same— Exceeding  five  thousand  dol- 
lar*— Rights  off  creditors  aad  helr».— While 
rights  of  creditors  are  not  to  be  disregarded 
in  setting  apart  homestead  they  are  subor- 
dinate to  right  of  family  to  home,  and  if 
in  order  to  set  apart  such  home  it  be  nec- 
essary to  take  entire  estate  of  deceased, 
creditors'  rights  must  yield.  Heirs,  dev- 
isees, and  legatees  occupy  at  best  no  more 
advantageous  position  than  creditors. 
While  they  have  rights  which  should  be 
considered,  family  is  first  entitled  to  home, 
If  there  be  property  capable  of  being  set 
apart  as  such,  and  where  only  premises 
suitable  for  homestead  purposes  are  indi- 
visible, and  no  homestead  can  be  given 
family  unless  whole  of  such  premises  Is 
given,  fact  that  such  premises  are  valued 
'at  more  than  five  thousand  dollars  and 
constitute  in  value  nearly  one-half  of  es- 
tate, does  not  impair  homestead  right  in 
absence  of  statutory  limitation  as  to  value. 
—Matter  of  Levy,  141  Cal.  646,  652,  75  Pac. 
301.  See  Sulzberger  v.  Sulzberger,  60  Cal. 
385;  Estate  of  Davis,  69  Cal.  458,  10  Pac. 
671;  Estate  of  La  hi  It,  86  Cal.  151,  24  Pac. 
850;  Keyes  v.  Cyrus,  100  Cal.  322,  38  Am. 
St.  Rep.  29,  34  Pac.  722;  Estate  of  Adams, 
128  Cal.  880,  383,  57  Pac.  569,  60  Pac.  965. 

17&  Same— Findings. — Finding  that  cer- 
tain   property    set    aside    was    exempt    at 

.time  of  death  and  at  time  of  making  order, 
is  equivalent  to  finding  that  property  did 
not    exceed    statutory    limitation    of    value, 

i  under    section    690,    ante. — Estate    of    Slade, 

'  122  Cal.  434,  439,  55  Pac.  158. 

1      173.     Same— Insolvent    estate— Discretion. 

— Where  estate  is  insolvent  court  should 
take  into  account  rights  of  creditors,  as 
legislature  has  fixed  five  thousand  dollars 
as  limit  in  value  which  debtor  may  claim 
against  demands  of  his  creditors.     A  wise 


exercise  of  judicial  discretion  would  limit 
homestead  to  be  set  apart  to  this  amount 
in  value  where  homestead  of  this  value 
could  be  divided  from  remainder  of  estate, 
or  where  property  sought  to  be  set  apart 
is  capable  of  such  admeasurement. — Estate 
of  Adams,  128  Cal.  380,  384,  57  Pac.  569,  60 
Pac.  965;  Estate  of  Levy,  141  Cal.  646,  652, 
75  Pac.   301. 

174.  Void  declaration  Immaterial. — Fact 
that  widow  at  one  time  attempted  to  file 
declaration  of  homestead  upon  property, 
which  was  invalid,  is  immaterial  on  ques- 
tion of  setting  apart  property  as  probate 
homestead. — Estate  of  Gallagher,  134  Cal. 
96,  98,  66  Pac.  70. 

175.  'Waiver    off    right — What    Is     not. — 

Acceptance  by  widow  of  letters  testamen- 
tary and  fact  that  she  was  by  will  consti- 
tuted one  of  the  residuary  legatees  does  not 
tend  to  show  that  she  waived  her  right  to 
homestead  as  prescribed  by  statute. — Sulz- 
berger v.  Sulzberger,  60  Cal.  385,  388;  Es- 
tate of  Firth,  145  Cal.  236,  239,  78  Pac.  643. 

170.  Widow — Relinquishment  off  claim  In 
estate — Bar  off  right. — An  agreement  be- 
tween a  husband  and  wife  settling  their 
rights  as  to  the  community  property,  as 
authorized  by  section  158  of  the  Civil  Code 
a  provision  in  such  agreement  that  each 
spouse  releases  and  relinquishes  to  the 
other  all  claims  in  the  estate  of  the  other, 
upon  the  death  of  either  spouse  this  will 
constitute  a  bar  to  any  claim  by  the  wife 
upon  the  death  of  the  husband  to  any  prop- 
erty of  his  estate  accorded  to  her  by  the 
provisions  of  the  above  section  as  the 
widow  of  the  deceased. — Estate  of  Sloan* 
179  Cal.  393,  177  Pac.  150. 

As  to  relinquishment  by  widow,  see,  also, 
pars.   128-134,  this  note. 


§  1466a.  PETITION  TO  SET  ASIDE  EXEMPT  PROPERTY.  NOTICE  OF 
HEARING,  HOW  SERVED  AND  WHEN.  When  the  petition  mentioned  in  the 
preceding  section  is  filed  the  clerk  of  the  court  must  set  the  petition  for  hearing 
by  the  court  and  give  notice  thereof  by  causing  notices  to  be  posted  in  at  least 
three  public  places  in  the  county,  one  of  which  must  be  at  the  place  where  the 
court  is  held,  containing  the  name  of  the  decedent,  the  name  of  the  petitioner, 
the  nature  of  the  application,  and  the  time  at  which  the  same  will  be  heard. 

[To  whom  sent.]  Such  notice  must  be  given  at  least  ten  days  before  the 
hearing,  and  a  copy  thereof  must  be  mailed  at  least  ten  days  before  the  day 
appointed  for  the  hearing  to  the  executor  or  administrator,  if  he  be  not  the 
petitioner,  and  to  any  person  named  as  co-executor  or  co-administrator  not 
petitioning,  and  upon  the  attorney  of  any  person  who  has  appeared  or  given 
notice  of  appearance  (by  an  attorney)  in  the  estate  as  heir,  legatee,  devisee, 
next  of  kin,  or  creditor,  or  as  otherwise  interested,  addressed  to  them  at  their 
places  of  residence,  or  office,  if  known,  and  if  not  known,  then  to  the  county 
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seat  of  the  county  where  the  proceedings  are  pending.    Proof  of  such  posting 

and  mailing  must  be  made  at  the  hearing. 

History:  Enactment  approved  March  20,  1909,  Stats,  and  Amdts. 
1909,  p.  605;  amendment  approved  May  20,  1915,  Stats,  and  Amdts. 
1915,  p.  695.    In  effect  August  8,  1915. 


L  Ameadcd  petition  for  family  allowance 
— Crastraetloa  of  section. — An  amended  pe- 
tition for  a  family  allowance  by  one  claim- 
ing to  be  widow  of  the  deceased,  in  the  ad- 


ministration of  an  estate,  although  within 
the  spirit  is  not  within  the  letter  of  above 
section,  referring:  to  the  giving-  of  notice. — 
Estate  of  Delaporte,   6  Cof.  Prob.   Dec.   504. 


§1466.  KAY  MAKE  EXTRA  ALLOWANCE.  If  the  property  set  apart  is 
insufficient  for  the  support  of  the  widow  and  children,  or  either,  the  court  or  a 
judge  thereof  must  take  such  reasonable  allowance  out  of  the  estate  as  shall 
be  necessary  for  the  maintenance  of  the  family,  according  to  their  circum- 
stances, during  the  progress  of  the  settlement  of  the  estate,  which,  in  case  of  an 
insolvent  estate,  must  not  be  longer  than  one  year  after  granting  letters  testa- 
mentary or  of  administration. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  122  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  636,  §  35;  amendment  ap- 
proved April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  87;  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  210,  held 
unconstitutional,  see  history,  §  5  ante;  amendment  approved  March  23, 
1907,  Stats,  and  Amdts.  1907,  p.  933,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  498. 


EXTRA  ALLOWANCE. 
1.  Amount— How  fixed. 
2,3.  Same— Property  Bet  apart  as  exempt. 
1  8ame— What  considered  in  fixing. 

5.  Appeal  is  allowed. 

6.  Same— Administrator  has  right  of. 

T.  3ame— Bill  of   exceptions — Settlement 
of. 

&.  Same—Conflict  of  evidence. 

9.  Same—Presumption. 

10.  Application  of  section. 

11, 12.  Agreement  to  live  separate — Effect  of. 

13.  Bequest  in  lieu  of— Time  of  election. 

K  Collateral  attack. 

K.  Conclusiveness    of    order  —  Status    of 
person. 

16.  Construction  of  section. 

*»♦  Death  pending   appeal  —  Property   of 
widow. 

18.  Discontinuance  of  allowance. 

1».  Discretion  as  to  necessity  and  amount. 

SO-  Discretionary  with  court  to  set  aside. 
*1,&  Extra  allowance — Order  for  subject  to 

attack,  when. 
**•  2«.  Family  allowance — In  general. 

27.  Same—Additional  —  Application  for — 
Evidence. 

—8.  8ame— Remarriage  of  widow. 

30.  Final  order  can  not  be  suspended. 

31i&  Financial  ability  of  widow. 

33.  Findings  —  Implied  —  Solvency     of 
estate. 

**•  8amc— What  necessary— Implied. 


35.  Equity  court  will  not  review. 

36.  Evidence  —  Judgment    under    section 

1464,  ante. 

37.  Ex  parte  order — Notice  not  required — 

New  trial  not  allowed. 

38.  Exemption  from  execution. 

39.  Homestead — Setting  apart  immaterial. 

40.  Income  of  property  set  apart. 

41.  Insolvency  afterwards  ascertained. 

42.  Modification  of  order. 

43.  Money  on  hand  immaterial. 

44.  Party  who  may  petition. 

45.  Practice — Evidence. 

46.  Profit   from  allowance — Widow  is  not 

chargeable. 

47.  Question  of  relationship. 

48.  Reduction  discretionary. 

49.  Remarriage   of   widow   —   Terminates 

family  allowance. 

50.  Same— Effect  as  to  children. 

51.  Right  statutory— Not  suspended  by  re- 

moval of  executor. 

52.  Right   superior   to    that    of    testamen- 

tary provision. 

53.  Time  of  making  application. 

54.  Witness — Competency  of  widow. 
See,  ante,  §  1464  and  note. 

1.  Amount— Hon  fixed. — Court  is  not  re- 
stricted to  allowing-  amount  sufficient  for 
bare  support  of  widow.  Regard  should  be 
had  to  mode  In  which  she  lived  during  life- 
time of  husband,  and  fact  that  she  has  some 
income  does  not  prevent  making:  of  allow- 
ance.— Estate  of  Stevens,  83  Cal.  Z22,  325  23 
Pac.  379. 
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2.     Same— Property  set   apart   as   exempt      there  be  substantial  conflict  In  evidence  In 


from  execution,  value  thereof,  and  all  sur- 
rounding: circumstances,  should  be  consid- 
ered in  fixing:  amount  of  allowance  under 
above  section. — Estate  of  Slade,  122  Cal.  434, 
438,  55  Pac.  158. 

3.  Value  of  property  set  aside  and  income 
of  same  should  be  considered  in  determin- 
ing: what  is  reasonable  allowance  to  be  made 
from  remaining:  portion  of  estate  for  sup- 
port of  family  during:  progress  of  settlement 
of  estate. — Estate  of  Lux,  100  Cal.  593,  604, 
35  Pac.  341. 

4.  Same— What    considered     la    fixing;. — 

Court  is  not  restricted  in  making:  allowance 
to  mere  support  of  widow.  Regard  should  be 
had  to  mode  in  which  she  lived  during:  life- 
time of  her  husband,  and  allowance  should 
be  sufficient  to  provide  all  necessaries  of 
life,  which  include  all  those  things  neces- 
sary and  proper  in  home  and  in  social  inter- 
course, in  view  of  value  of  estate  and  sta- 
tion and  surroundings  of  family. — Estate  of  ' 
Lux,  100  Cal.  698,  605,  35  Pac.  341. 

5.  Appeal  la  allowed  from  order  making 
allowance,  and  unless  appeal  is  taken  within 
prescribed  time  order  is  final. — Estate  of 
Stevens,  83  Cal.  322,  326,  23  Pac.  379. 

6.  Same— Administrator    has    right    off. — 

As  general  rule,  administrators,  general  or 
special,  like  receivers  or  other  trustees  or 
custodians  of  funds  for  designated  purposes, 
are  not  ordinarily  affected  by  orders  in  ref- 
erence to  their  dispositions,  and  therefore 
will  not  be  heard  on  appeal  from  such  or- 
ders. But  this  rule  has  well-defined  limita- 
tions. Wherever  an  order  or  decree  involves 
construction  of  proper  exercise  of  duties  of 
officer;  wherever  it  presents  question  as  to 
right  or  power  of  trustee  to  comply  with  it; 
wherever  obedience  to  it  might  subject  him 
to  liability,  rule  does  not  operate.  Even 
where  order  is  one  merely  for  payment  of 
funds,  if  any  of  these  questions  arise  under 
it,  and  personal  liability  may  attach,  right 
of  officer  to  appeal  is  recognized  and  upheld. 
Thus,  where  special  administrator  is  ordered 
to  pay  a  sum  of  money  as  family  allowance, 
he  may  have  an  appeal,  as  the  order  is 
appealable,  and  by  compliance  with  it  per- 
sonal liability  might  attach.  —  Estate  of 
Welch,  106  Cal.  427,  429,  39  Pac.  805. 

7.  Same— BUI  off  exceptions— Settlement 
#ff. — Order  granting  family  allowance  is  ap- 
pealable, and  must  be  reviewed  upon  bill 
of  exceptions.  Where  bill  of  exceptions  upon 
such  order  is  presented  party  is  entitled  to 
have  same  settled,  although  he  may  desig- 
nate it  bill  of  exceptions  to  be  used  on  mo- 
tion for  new  trial  of  application,  when  no 
new  trial  is  permitted.  The  code  does  not 
provide  within  what  time  such  bill  of  ex- 
ceptions must  be  prepared,  but,  by  analogy 
to  other  sections,  ten  days  after  notice  of 
disposition  is  reasonable  time.' — Leach  v. 
Pierce,  93  Cal.   614,   620,  29  Pac.   236. 

8.  Some— Conflict  off  evidence. — In  all  col- 
lateral proceedings  orders  and  decrees  must 
each   stand  upon   its  own   record.    Thus,   if 


several  matters  in  each  of  which  question 
was  whether  or  not  certain  party  was  widow 
of  deceased,  order  or  decree  would  be  af- 
firmed on  appeal  if  grounds  made  were  in- 
sufficiency of  evidence  in  each  case. — Estate 
of  Nolan,  145  Cal.  559,  661,  79  Pac.  428. 

9.  Same  —  Presumption. — On  appeal  from 
order  granting  family  allowance  it  will  be 
presumed,  in  absence  of  contrary  showing, 
that  condition  of  estate  was  such  as  to  au- 
thorize allowance  of  sum  fixed  by  order. — 
Estate  of  Carriger,  6  Cal.  Unrep.  129,  41 
Pac.  700. 

10.  Application  off  section. — Where  prop- 
erty set  apart  does  not,  and  former  al- 
lowance has  been  exhausted  in  supplying 
widow's  wants,  further  allowance  should  be 
made  pending  administration  off  solvent  es- 
tate.— Estate  of  Roberts,  67  Cal.  349,  350,  7 
Pac.  733. 

11.  Agreement  to  live  separate— Bffect  of. 

— Where  husband  and  wife  by  agreement 
live  separate,  he  having  conveyed  certain 
property  to  her  pursuant  to  agreement,  she 
is  not  entitled  to  an  allowance  under  this 
section. — Wickersham  v.  Comerford,  96  Cal. 
433.  439,  31  Pac.  358. 

12.  Widow  is  not  absolutely  and  as  mat- 
ter of  right  entitled  to  allowance.  The  right 
is  quite  different  from  that  of  heir  to  in- 
herit. Statute  contemplates  cases  where 
parties  live  together  until  death  severs  tie. 
and  is  intended  to  embrace  as  the  "family" 
the  immediate  family  at  time  of  death; 
those  entitled  by  law  to  look  to  him  for  sup- 
port, and  they  must  have  been  so  entitled 
up  to  time  of  death,  and,  therefore,  where 
at  that  time  wife  was  living  separate  and 
apart  from  husband,  under  agreement  pro- 
viding for  her  support,  she  is  not  entitled  to 
an  allowance.  It  does  not  follow  that  in  no 
case  where  wife  is  living  apart  from  hus- 
band at  time  of  his  death  can  an  allowance 
be  made,  as  it  might  be  that  she  was  driven 
from  him  by  his  own  fault,  and  in  such 
case  an  allowance  could  possibly  be  made. — 
Estate  of  Noah,  78  Cal.  683,  589,  16  Pac.  287. 

13.  Bequest  In  lien  off— Time  off  election. 

— Bequest  to  wife  on  condition  that  she. 
on  payment  thereof,  relinquish  all  further 
claim  to  estate,  should  be  construed  as  con- 
ditional on  relinquishment  of  claim  of  al- 
lowance for  maintenance,  and  she  is  then 
put  to  her  election  between  two,  but  as 
under  such  provision  election  is  to  be  exer- 
cised on  payment  of  legacy,  she  is  entitled 
up  to  that  time  to  enjoyment  of  her  statu- 
tory right  to  family  allowance. — Estate  off 
Lufkin,  131  Cal.  291,  293,  63  Pac.  469. 

14.  Collateral  attack.  —  Upon  collateral 
attack  it  will  not  be  permitted  to  be  shown 
that  order  making  family  allowance  is  void, 
because  sufficient  exempt  property  had  been 
set  aside,  or  that  amount  was  too  large,  and 
not  necessary  for  maintenance  of  family, 
or  that  estate  was  Insolvent,  as  all  these 
matters  must  upon  said  attack  be  held 
concluded  and  determined  when  order 
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made.— Estate   of   Bell,    181    Cal.    1,    4,    sub 
ton.  Thompson  v.  Staacke,  68  Pac  81,  668. 


IB.  Coodnslvenesa  of  order— Statu  of 
ptram.  Order  granting-  family  allowance 
after  it  becomes  final  is  conclusive  as  to 
flatus  of  person  in  whose  favor  it  was 
made,  for  all  purposes  connected  with  order 
and  payment  thereunder,  and  upon  collat- 
eral stuck  all  presumptions  are  in  favor  of 
order.  Thus,  payments  made  under  order 
can  sot  be  attacked  on  settlement  of  ac- 
count after  time  for  appeal  has  expired,  al- 
though it  has  been  adjudged  that  alleged 
widow  to  whom  allowance  was  made  was 
not  in  fact  widow  of  deceased. — Estate  of 
Nolan,  145  CaL  569,   560,  79  Pac.  428. 

16.  Contraction  of  section. — An  allow- 
ance made  after  the  filing  of  the  inventory 
It  one  provided  "during  the  progress  of  the 
aettiement  of  the  estate." — Estate  of  Nelson. 
1(7  CaL  121,  189  Pac  692. 

IT.    Death   peneUng    appeal— Property    of 

wfctew.— Order  for  family  allowance  is  like 
any  other  order,  or  Judgment  for  payment 
of  money,  property  of  widow,  and  where  she 
dies  pending  appeal  from  order  granting  al- 
lowance, it  is,  after  affirmance,  property  of 
her  estate,  and  goes  to  her  heirs  or  personal 
representatives. — Estate  of  Lux,  114  Cal.  73, 
Tt.  45  Pac.  1028. 


IfiL  Dlscentlnouince  of  allowance. — Amount 
of  family  allowance  is  mater  peculiarly 
within  province  of  probate  court,  and  must 
be  tuch  as  in  its  Judgment  is  necessary  for 
maintenance  of  family  according  to  their 
circumstances,  but  in  case  estate  be  insol- 
vent it  must  not  be  continued  for  longer 
than  one  year.  The  order  fixing  allowance 
is  not  conclusive  during  pendency  of  settle- 
ment of  the  estate,  and  if  estate  be  found 
to  be  Insolvent  after  making  of  order  it  is 
duty  of  court  to  discontinue  allowance  after 
ose  year. — Estate  of  Montgomery,  60  Cal. 
(41.  C50. 

it.    Discretion  as  to  necessity  and  amount. 

—Question  of  necessity  of  family  allowance 
sad  amount  thereof  rests  largely  in  discre- 
tion of  court,  with  which  appellate  court 
w/U  not  interfere,  unless  in  extreme  cases. 
-Estate  of  Lufkin,  181  Cal.  291,  292,  68  Pac 
411. 

>!•    IMaereTBonary  with  court  to  set  aside 

exempt  property,  although  there  be  money 
In  eitate  sufficient  to  pay  allowance  pro- 
vided for  by  section. — Estate  of  Blade,  122 
C*L  4J4,  440,  55  Pac.  158. 

21.  Extra  allowance!  Order  for  subject 
*•  attack,  when. — Such  orders  can  not  be 
attacked  on  the  ground  of  fraud  and  con- 
•Plraey  in  the  administration  of  the  estate 
hi  keeping  such  family  allowance  alive  after 
the  widow's  marriage,  where  no  proof  of 
fraud  Is  shown  other  than  by  the  record 
itself,  and  tt  appears  therefrom  that  the 
fowt  was  advised  of  the  marriage,  and  also 
that  up  to  the  time  of  the  making  of  such 
orders  no  decision  had  ever  been  made  to  the 
effect  that  an  order  for  family  allowance 
ceased  on   the   marriage   of    the    widow. — 


Ronntree  v.  Montague,  SO  Cal.  App.  170,  167 
Pac.  628. 

22.  Orders  authorizing  and  confirming 
sales  of  real  estate  to  pay  the  amount  of 
^the  family  allowance  accruing  subsequent 
to  the  marriage  of  the  widow  of  the  de- 
ceased are  not  subject  to  attack  where  no 
appeal  was  ever  taken  therefrom,  and  the 
purchaser  of  the  property  at  such  sales  ac- 
quires a  valid  title  thereto. — Rountree  v. 
Montague,  80  Cal.  App.  170,  157  Pac.  623. 

28.     Family    allowance  — In    general. — An 

order  granting  a  family  allowance,  made 
after  the  filing  of  the  inventory,  which  has 
became  final  by  the  lapse  of  the  time  within 
which  an  appeal  might  have  been  taken 
therefrom,  is  conclusive  in  favor  of  the 
right  of  the  widow  to  receive  the  amount 
directed  to  be  paid  to  her,  so  long  as  the 
order  remains  in  force,  and  the  fact  that 
upon  proceedings  for  partial  distribution 
almost  all  of  the  estate  has  been  set  over 
to  the  persons  entitled  thereto,  and  that  the 
widow  has  come  into  possession  of  practi- 
cally her  whole  share  of  the  estate,  and  that 
she  has  acquiesced  in  the  discontinuance  of 
the  payment  of  the  allowance  after  such 
partial  distribution  for  more  than  two  and 
a  half  years,  does  not  affect  her  right  to 
claim  such  allowance. — Estate  of  Nelson,  167 
Cal.  821,  189  Pac.  692. 

Aa  to  family  allowance  generally*  see, 
ante,  S  1464  and  note. 

24.  The  court  may,  where  there  has  been 
a  change  in  the  circumstances  of  the  es- 
tate, or  in  the  relation  of  the  parties,  mod- 
ify an  order  for  family  allowance  in  accord- 
ance with  the  altered  conditions,  but  until 
such  modification  has  been  made,  the  order 
retains  its  force  as  a  Judgment. — Estate  of 
Nelson,  167  Cal.  821,  189  Pac.  692. 

25.  Mere  delay  in  demanding  the  accumu- 
lated allowance  does  not  forfeit  the  right 
thereto. — Estate  of  Nelson,  167  Cal.  821,  139 
Pac.  692. 

26.  It  is  not  an  abuse  of  discretion  under 
such  circumstances  to  reduce  the  allowance 
for  the  remaining  period  of  administration. 
— Estate  of  Nelson,  167  Cal.  821,  139  Pac. 
692. 

27.  Same— Additional — Application  for— 
Evidence. — In  the  case  of  an  application  for 
additional  family  allowance,  made  by  a 
guardian,  for  the  support  of  a  minor  child 
of  a  deceased  person,  after  an  order  has 
been  already  made  for  a  family  allowance 
to  the  widow,  it  is  error  to  refuse  to  allow 
the  widow,  who  is  the  mother  of  the  child, 
to  testify  that  she  was  able  and  willing  to 
support  her  child  as  she,  in  her  discretion, 
believed  was  proper  and  necessary. — Estate 
of  McSwain,  176  Cal.  280,  168  Pac.  117. 

As  to  extra  allowance  for  support  of  fam- 
ily, see,  ante,   51465,  note  pars.   71-73. 

28.  Same— Remarriage  of  widow. — Under 
the  provisions  of  above  section  and  provi- 
sions of  sections  1464,  ante,  and  1467,  post, 
a  widow  is  entitled  to  an  allowance  for  her 
support   out   of   the   estate   of   her    husband 
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from  the  date  of  his  death  to  the  date  of  her 
remarriage,   and   the   fact   that   she   did   not 
make   application    therefor    until   after    her 
remarriage,  does  not  prevent  her  from   re^ 
ceiving   such    allowance. — Estate   of   Moore? 
170  Cal.   60,  148  Pac.  205. 

29.  The  cases  relating  to  homesteads  arc 
not  applicable  to  such  an  allowance,  as  the 
homestead  looks  to  future  enjoyment  and  is 
made  for  the  purpose  of  securing  to  the 
widow  a  place  in  which  to  live  during  the 
time  she  may  require  it. — Estate  of  Moore, 
170  Cal.   60,   148   Pac.   205. 

SO.     Final   order  can   not  be  suspended. — 

Court  can  not  set  aside  its  own  allowance 
and  decree  or  suspend  order  for  family  al- 
lowance which  has  become  final. — Estate  of 
Nolan.   145   Cal.  559,  562,   79  Pac.   428. 

31.  Flnnndal  ability  of  widow  to  support 
herself  without  aid  from  the  estate  is  im- 
material in  considering  her  right  to  family 
allowance. — Sawyer  v.  Sawyer,  24  Vt.  245. 

32.  The  language  of  above  section  Is  ex- 
press and  mandatory,  and  duty  of  maintain- 
ing family  which  law  imposed  upon  deceased 
husband  or  father  in  his  lifetime  is  contin- 
ued against  his  estate,  pending  its  adminis- 
tration, if  the  estate  is  solvent.  The  court 
must  make  a  reasonable  allowance  out  of 
estate  if  property  set  apart  to  family  is 
Insufficient  for  their  support,  and  to  hold 
that  no  allowance  shall  be  made  to  the 
widow  if  she  has  sufficient  property  of  her 
own,  although  property  set  apart  to  her  is 
insufficient  of  itself  for, her  support  would 
be,  in  effect,  an  amendment  of  law  by  Judi- 
cial construction. — Estate  of  Lux,  100  Cal. 
593.    603,    35   Pac.   341. 

33.  Findings  —  Implied  —  Solvency  of  es- 
tate.— Order  granting  family  allowance  not 
void  on  its  face  .can  not  be  attacked  on  set- 
tlement of  executor's  accounts  upon  ground 
that  estate  was  insolvent  when  order  was 
made,  and  therefore  court  lacked  jurisdic- 
tion to  make  it.  Such  holding  would  place 
executors  and  administrators  in  sorry  plight. 
Conceding  court  had  no  power  to  make  or- 
der in  estate  so  insolvent,  still  making  of 
order  itself  is  adjudication  that  estate  was 
not  insolvent.  In  principle,  question  is  same 
as  decided  in  matter  of  Welch,  106  Cal.  427, 
430,  39  Pac.  805,  holding  that  granting  of 
family  allowance  after  setting  aside  of 
exempt  property,  involved  of  necessity  de- 
cision that  amount  originally  set  apart  was 
insufficient. — Estate  of  Bell.  131  Cal.  1,  3,  sub 
nom.  Thompson  v.  Staacke.  63  Pac.  81,  668. 

34.  Same  —  What    necessary  —  Implied. — 

Order  making  family  allow&nce  is  not  void 
because  it  fails  to  find  amount  of  property 
therefore  set  aside  as  exempt  is  insufficient 
for  support  of  family.  The  act  that  court 
after  setting  aside  exempt  property  made  its 
order  for  family  allowance  involved,  of 
necessity,  decision  that  amount  originally 
set  apart  was  insufficient,  and  was  in  itself 
declaration  of  that  insufficiency. — Estate  of 
Welch,  106  Cal.  427,  430,  39  Pac.  805. 


38.  Equity  court  will  not  review  order 
granting  family  allowance,  unless  upon 
showing  of  fraud. — Dougherty  v.  Bartlett, 
100  Cal.  496,  499,  35  Pac.  431. 

3<  Evidence  —  Judgment  under  section 
1464,  ante,  determining  petitioner  to  be  child 
of  deceased,  which  Judgment  is  not  final,  is 
not  competent  proof  on  petition  for  family 
allowance  where  petitioner's  status  as  child 
of  deceased  is  denied  by  those  claming  to  be 
next  of  kin. — Estate  of  Blythe,  99  Cal.  472. 
475,  34  Pac.  108. 

37.  Ex  parte  order— Notice  not  required 
—New  trial  not  allowed. — Order  granting 
family  allowance  may  be  made  ex  parte,  or 
on  court's  own  motion.  No  notice  of  applica- 
tion need  be  given,  or  of  hearing  thereof,  as 
on  trial  of  an  issue  of  fact,  and,  therefore, 
there  can  be  no  new  trial  on  such  applica- 
tion.— Leach  v.  Pierce,  98  Cal.  614,  619,  29 
Pac.  235. 

38.  Exemption  from  execution — Money 
granted  widow  as  family  allowance  is  ex- 
empt from  claims  of  her  creditors. — Holmes 
v.  Marshall,  145  Cal.  777,  778,  79  Pac.  534. 

89.     Homestead— Sett  Inn*  apart  Immaterial. 

— Right  of  family  to  allowance  for  its  sup- 
port is  not  contingent  upon  previous  order 
setting  apart  homestead  for  Its  use. 
Whether  homestead  be  set  apart  or  not, 
court  has  power  in  its  discretion  to  make 
such  reasonable  allowance  out  of  estate  as 
shall  be  necessary  for  maintenance  of  fam- 
ily, according  to  their  circumstances,  dur- 
ing progress  of  settlement  of  estate,  and  cir- 
cumstances and  condition  of  family,  as  well 
as  that  of  estate  may  be  such  that  court 
would  more  wisely  exercise  its  discretion  in 
making  pecuniary  allowance  for  support 
of  family  than  in  setting  apart  to  it  home- 
stead, and  if  widow  is  content  with  such 
allowance  without  having  homestead  set 
apart  to  her,  it  would  seem  that  other  heirs 
ought  not  to  complain. — Estate  of  Garrlty. 
108  Cal.  468,  467,  38  Pac.  628,  41  Pac.  485. 

As  to  homesteads  generally,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  55  1237  et  seq.  and. 
notes 

40.  Income  of  property  set  apart. — Fam- 
ily allowance  should  be  made  where  estate 
is  solvent,  and  it  appears  that  property- 
set  apart  to  widow  brings  in  no  income,  and 
that  widow  is  practically  destitute  and  in 
poor  health. — Estate  of  rtoberts,  67  Cal.  3  49, 
350,  7  Pac.  733. 

41.  Insolvency   afterwards  ascertained. — 

Payments  will  not  be  disallowed  at  settle- 
ment of  final  account  upon  ground  that 
estate  then  appears  to  be  insolvent,  where 
administrator  supposed,  and  had  no  reason 

to  believe  otherwise,  that  it  was  solvent. . 

Estate   of   Fernandez,  119   Cal.  579,   51    Pac 
851. 

42.  Modification  of  order  for  family  al- 
lowance may  be  made  if  condition  of  estate 
or  relation  of  family  to  it  should  change, 
e.  g.,  if  it  should  appear  that  value  of  es- 
tate was  materially  less  than  that  shown 
at  time  of  making  of  order,  or  indebtedness 
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greater  than  was  then  supposed,  or  if  par- 
tial distribution  of  property  be  made  to 
widow  and  children. — Estate  of  Lux,  100  Cal. 
SJ3.  604.  35  Pac.   341. 

43.  Money  on  hand  immaterial. — Fact 
that  administrator  has  not  in  his  hands 
money  to  pay  family  allowance  does  not  de- 
prive court  of  power  to  fix  amount  to  be 
paid.  If  there  is  other  estate  which  can  be 
subjected  to  this  payment  court  can  make 
proper  order  therefor. — Estate  of  Carrlger, 
5  Cal.  Unrep.  129,  41  Pac.  700. 

44,  Party  who  may  petition. — Widow  need 
not  personally  petition  for  allowance.  It 
iray  be  made  by  any  one  in  her  behalf,  and 
fact  that  executor  was  also  her  son  should 
not  prevent  petition  by  him  in  her  behalf 
from  receiving  same  consideration  as  though 
he  had  not  held  that  office. — Estate  of  Gar- 
rity.  108  Cal.  463,  468,  38  Pac.  628,  41  Pac. 
4*5. 

43.  Practice — Evidence. — Exception  to  the 
payment  will  not  be  allowed  on  ground  that 
homestead  and  exempt  property  have  been 
set  aside  to  widow,  when  it  does  not  appear 
of  what  such  property  consisted. — Estate  of 
Fernandez.  119  Cal.  579,  51  Pac.  851. 

46.  Front  from  allowance— Widow  fa  not 
chargeable  as  executrix  with  money  re- 
ceived by  her  from  subletting  part  of  prem- 
ise*, rental  of  which  is  paid  by  her  family 
allowance. — Estate  of  Stevens,  83  Cal.  322, 
326.  23  Pac.   379. 

47.  Question  of  relationship  of  applicant 
to  deceased  is  one  of  fact  which  court  must 
determine  on  hearing  of  petition  for  family 
allowance,  and  mere  fact  that  petitioner's 
status  as  child  of  deceased  is  denied  does 
cot  prevent  making  of  order,  provided  right 
is  proved  by  competent  evidence. — Estate 
of  Blythe,  99  Cal.  472,  474,  34  Pac  108. 

48.  Redaction      discretionary.  —    As      to 

whether  family  allowance  should  be  cut 
down  by  reason  of  delay  on  part  of  widow, 
who  is  also  executrix,  in  settling  estate  is 
question  left  to  discretion  of  trial  court, 
with  which  appellate  court  will  not  inter- 
fere, unless  in  case  of  gross  abuse. — Estate 
of  Freud.  131  Cal.  667,  674,  63  Pac.  1080. 

4».  Remarriage  of  widow  —  Terminates 
faauly  allowance  without  order  of  court. — 
Estate  of  Hamilton,  66  Cal.  576,  6  Pac.  493. 

6t.  Same— Effect  aa  to  children. — Upon 
remarriage  of  widow,  her  right  to  family 
allowance  out  of  estate  of  her  deceased 
husband  terminates  without  order  of  court. 
as  far  as  she  individually  is  concerned.  No 
doubt  court  could  continue  allowance,  if 
necessary  for  benefit  of  children,  but  when 
widow  ceases  to  be  widow  of  the  deceased, 
she  can  not  claim  as  prequisites  for  herself, 
or  for  her  new  husband,  a  family  allowance 
from  estate  of  her  former  spouse. — Estate  of 
Still,  117  Cal.  509,  612,  49  Pac.  463. 


51.  Right  statutory— Not  suspended  by 
removal  of  executor. — Right  of  widow  to 
family  allowance  is  not  only  statutory,  but 
is  one  strongly  favored.  She  is  entitled  to 
her  allowance  even  before  letters  of  admin- 
istration are  granted  and  after  issuanoa  of 
such  letters  in  solvent  estate,  and  she  is  en- 
titled to  it  during  progress  of  settlement  of 
estate.  Contention  that  because  estate  is  in 
hands  of  special  administrator  no  progress 
is  being  made  towards  its  settlement,  and 
that  therefore  widow's  right  is  suspended,  is 
too  refined.  If  there  is  delay  in  granting  let- 
ters of  administration,  or  an  administrator 
is  suspended  or  removed,  court  must  ap- 
point special  administrator,  but  widow's 
right  to  an  allowance  before  issuance  of 
letters  is  not  affected  by  this  delay,  and 
upon  reason,  there  shall  be  no  difference  in 
case  of  suspension.  The  payment  of  allow- 
ance is  not  payment  of  debt  or  claim  against 
estate,  and  in  case  of  solvent  estate,  where 
administrator  has  been  suspended  and  spe- 
cial administrator  appointed,  order  for  lat- 
ter to  pay  accumulated  family  allowance 
will  be  upheld,  although  there  has  been 
considerable  delay  on  part  of  widow  in 
making  application  for  order,  if  no  waiver 
of  her  right  be  shown. — Estate  of  Welch, 
106  Cal.  427,  432,  39  Pac.  805. 

52.  Right  superior  to  that  of  testamen- 
tary provision. — The  provisions  of  this  chap- 
ter are  independent  of  any  provision  made 
by  deceased  in  his  will  and  of  creditors, 
heirs,  legatees  and  devisees,  so  far  that 
when  necessity  exists  therefor  court  may 
provide  for  decent  support  and  maintenance 
of  family  until  in  due  course  of  administra- 
tion they  become  recipients  of  share  of  es- 
tate to  which  they  are  entitled  as  heirs  or 
otherwise.  The  argument  that  widow  or 
family  is  provided  for  under  will  does  not 
become  potent  until  it  be  shown  that  they 
have  received,  or  may  receive,  largest  provi- 
sion bestowed  by  that  instrument.  If  such 
showing  be  made  court  can  doubtless  then 
terminate  allowance. — Estate  of  Walkerly, 
77  Cal.  642,  644,  646,  20  Pac.  150. 

53.  Time  of  making  application. — Appli- 
cation for  family  allowance  or  for  home- 
stead may  be  made  at  any  time  before  ad- 
ministration of  estate  has  closed. — Estate 
of  Still,  117  Cal.  509,  512,  49  Pac.  463. 

54.  Witness— Competency  of  widow. — Ap- 
plication for  family  allowance  is  not  action 
or  proceeding  against  estate,  but  is  similar 
to  application  for  distribution,  and  is  not 
within  prohibition  of  section  1880,  post,  and 
parties  to  an  action  or  proceeding  prosecu- 
ted against  an  executor  or  administrator, 
upon  claim  or  demand  against  estate  of  de- 
ceased, can  not  be  witnesses  on  trial  of  such 
action  or  proceeding,  and  widow  may  be 
witness  upon  hearing  of  such  application. — 
Estate  of  McCausland,  62  Cal.  668,  577. 


§  1467.    PAYMENT  OP  ALLOWANCE.    Any  allowance  made  by  the  court 
or  judge,  in  accordance  with  the  provisions  of  this  article,  must  be  paid  in 
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preference  to  all  other  charges,  except  funeral  charges  and  expenses  of  admin- 
istration ;  and  any  such  allowance,  whenever  made,  may,  in  the  discretion  of  the 
court  or  judge,  take  effect  from  the  death  of  the  decedent. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  123  Probate  Act 
as  amended  May  20,  1861,  Stats.  1861,  p.  636,  $  36;  April  4,  1864,  Stats. 
1863-4,  p.  370,  $  11. 


PAYMENT  OP  ALLOWANCE. 

1.  Appeal — Stay  of  execution. 

2.  Construction  of  section. 

3.  Creditor  is  not  entitled  to  contest. 

4.  Debt  of  widow — Not  applied  to. 

5.  Estoppel  of  widow  by  voucher. 

6.  Mortgage  of  widow — Application  to  pay- 

ment of. 

7.  Payments  made  without  previous  order. 

8.  Same — Allowance  finaL 

9.  Payment  prior  to  order. 

See,  ante,   (9  1464,  1466  and  notes. 

1.  Appeal  — Stay  of  execution. — Appeal 
from  order  granting  family  allowance 
stays  payment  thereof,  and  administrator 
can  not  be  compelled  to  pay  amount  granted 
pending-  appeal,  nor  is  he  guilty  of  contempt 
in  refusing  to  do  so. — Pennie  v.  Superior 
Court,  89  Cal.  SI,  32,  26  Pac.  617;  Ex  parte 
Orford,  102,  Cal.  666,  658,  86  Pac.  928;  Rug- 
gles  v.  Superior  Court,  103,  Cal.  125,  128,  37 
Pac.  211. 

2.  Constrnctfloa  off  iiectloa.— Under  above 
section  and  sections  1464  and  1466,  ante,  the 
widow  does  not  lose  her  right  to  the  allow- 
ance by  failing  to  apply  for  it,  and  Is  en- 
titled to  it  during  the  entire  period  of  her 
widowhood.  The  fact  of  her  remarriage  did 
not  deprive  her  of  the  right  to  apply  for 
and  receive  the  allowance. — Estate  of  Moore, 
170  Cal.  60,  148  Pac  206. 

S.  Creditor  Is  not  entitled  to  eoatest  Item 
of  family  allowance  contained  in  adminis- 
trator's account  and  voucher  therefor,  upon 
ground  that  administrator  had  not  actually 
paid  same. — Estate  of  Fisher,  6  Cal.  Unrep. 
Vtf,  42  Pac.  237. 

4.  Debt  off  widow— Not  applied  to. — Al- 
lowance is  for  advantage  of  children  as  well 
as  widow,  and  can  not  be  affected  by  any 
agreement  between  widow  and  administra- 
tor which  would  deprive  children  of  it,  or 


divert  to  any  other  use  than  that  specified 
by  code,  and  therefore  administrator  will 
not  be  permitted  to  apply  any  part  of  money 
granted  as  family  allowance  to  payment  of 
debt  due  by  widow  to  him  Individually. — 
Moore  v.  Moore,  60  Cal.  526,  530. 

5«     Estoppel    of    widow    »y    voacker. — As 

between  widow  and  creditors  she  is  bound 
by  her  voucher  for  payment  of  family  al- 
lowance, and  after  settlement  of  account 
without  objection  is  bound  by  adjudication 
thereon  so  far  as  it  affects  the  estate. — Es- 
tate of  Fisher,  6  Cal.  Unrep.  16a,  42  Pac.  237. 

6.  Mortgage    of    widow  —  Application    to 

paymemt  off. — Holder  of  mortgages  for 
money  advanced  widow  for  support  of  her- 
self and  family  may,  in  equity,  compel  pay- 
ment of  mortgages  from  proceeds  of  probate 
sale  of  property  to  pay  family  allowance 
to  widow  applied  for  long  after  husband's 
death,  and  out  of  ordinary  course  before 
any  of  such  purchase-money  be  paid  to 
widow,  where  in  petition  for  allowance  she 
suppressed  fact  of  mortgages,  and  purposes 
for  which  money  was  paid. — Curtis  v.  Schell, 
129  Cal.  208,  213,  61  Pac.  951;  Savings  Bank 
v.  Schell,  142  Cal.  505,  508,  76  Pac.  250. 

7.  Payments  made  without  prevlou   or* 

der  do  not  deprive  executor  of  right  to 
credit  therefor  to  extent  that  court  finds 
such  advances  reasonable  and  proper. — Es- 
tate of  Lux,  114  Cal.  89,  90,  45  Pac.  1028. 

8.  Same  —  Allowance  final.  —  Payment 
made  without  order  but  allowed  on  settle- 
ment of  accounts  can  not  be  attacked  after 
time  for  appeal  from  order  settling  the 
account  has  expired. — Estate  of  Fernandez, 
119  Cal.  579,  683,  61  Pac.  861. 

9.  Payment  prior  to  order. — Executor  la 
entitled  to  credit  in  account  for  amount  al- 
lowed by  court  as  family  allowance  and  di- 
rected to  be  paid,  although  payment  was 
made  prior  to  making  of  order,  such  order 
having  fixed  amount  as  a  reasonable  and 
proper  amount  to  be  paid. — Estate  of  Lux, 
100  Cal.  606,  608,  36  Pac.  345. 


§1468.  PROPERTY  SET  APART,  HOW  APPORTIONED  BETWEEN 
WIDOW  AND  CHILDREN.  When  property,  other  than  the  homestead  selected 
and  recorded  during  the  lifetime  of  the  decedent,  is  set  apart  to  the  use  of  the 
family,  in  accordance  with  the  provisions  of  this  chapter,  such  property,  if  the 
decedent  left  a  surviving  spouse  and  no  minor  child,  is  the  property  of  such 
spouse.  If  the  decedent  left  also  a  minor  child  or  children,  the  one  half  of 
such  property  belongs  to  the  surviving  spouse,  and  the  remainder  to  the  child, 
or  in  equal  shares  to  the  children,  if  there  are  more  than  one.  If  there  is  no 
surviving  spouse,  the  whole  belongs  to  the  minor  child  or  children.    If  the 
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property  set  apart  is  a  homestead,  selected  from  the  separate  property  of  the 
decedent,  the  court  can  set  it  apart  only  for  a  limited  period,  to  be  designated 
in  the  order,  and,  subject  to  such  homestead  right,  the  property  remains  sub- 
ject to  administration. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  125  Probate 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p. 
361;  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  87;  February 
19, 1881,  Stats,  and  Amdts.  1881,  p.  8;  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  211,  held  unconstitutional,  see  his- 
tory, S  6  ante;  amendment  approved  March  23,  1907,  Stats,  and  Amdts. 
1907,  p.  934,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  498. 


PROBATE    HOMESTEAD  —  APPORTION  - 
ING  BETWEEN  WIDOW  AND 
CHILDREN. 

L  Amendment  of   1880 — Interest  vested 
under. 

2.  Children   have   an   interest — Although 

set  apart  to  widow. 

3.  Same — Subject  to  sale. 
1  Same— Rights  after  majority. 

5.  Conflict  of  sections. 

6.  Construction — Limitation  of  power  of 

testamentary  disposition. 

7.  Same— Deraignment  of  title. 

8.  Date  of  decree  is  time  of  vesting. 

9.  Same— No  estate  vests  in  family. 

10,11.  Bame— Statute  in  force  at  time  home- 
itead  is  set  apart  controls. 

12.  Devisees  not  included. 

13.  Distribution  to  be  made  to  heirs. 

11  Erroneous  decree — Collateral  attack. 

15.  Estate  worth  less  than  one  thousand 
five  hundred  dollars. 

1«,  17.  "Family ' '  —  Definition  of  —  Who  are 
included. 

18.  8ame— Example. 

19.  Heirs  have  vested  title. 
*  How  title  vests. 

21.  Money  in  lieu  of  limited  homestead. 

22.  Mortgage  by  widow— Bight  of. 

23.  Mortgage    by    mother — Foreclosure- 

Parties, 
21  Nature  of  homestead  estate. 

25.  Nature    of    interest    acquired — Parti- 
tion, 

20.27.  Particular  heirs  should  not  be  named. 

28.  Possession — Bight  of  cotenant. 

29.  Probate  homestead  only  affected. 

30.  Remainder — After  setting  apart  limi- 

ted homestead  is  asset. 

31.  Same — 8ubject  to  creditors'  claims. 

32.  Same — 8ubject  to  administration. 

33.  8ame — Same — Construction  of  former 

decisions. 

34.  Statute    controlling  —  Devolution     of 

title. 

35.  Termination  of  homestead  —  Absolute 

title. 
C.C.P.— in 


36-38.  Title  to  property  is  not  affected  by 
order. 

39.  Title  of  heirs — Subject  to  alienation, 

execution,  etc. 

40.  Validity  of  erroneous  order — Vesting 

of  title  under. 


See,  ante,   91 1464-1466   and   notes. 

An  to  devolution  of  title  to  homestead,  see, 
ante,  S  1465  and  note  par.  34. 

A*  to  question  of  title  will  not  be  deter- 
mined on  application  for  order  setting  npnrt 
homestead,  see,  ante,  9  1465  and  note  pars. 
156-158. 

An  to  succession  to  homestead,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  8  1265,  and,  post, 
S  1474  and  note. 

An  to  vesting;  of  title  to  homestead  net 
npnrt  from  separate  property  of  deceased 
prior  to  amendment  of  1881  to  section  1465, 

see,  ante,  9  1465  and  note  par.  148. 

1.  Amendment  of  1880  Interest  vested 
nnder. — Under  amendment  of  1880  to  above 
section  providing  "when  property  is  set 
apart  for  use  of  family  such  property  shall 
be  for  benefit  of  several  parties  as  provided 
in  section  1465,  ante,"  homestead  set  apart 
for  benefit  of  widow  and  minor  children 
vested  in  them,  share  and  share  alike,  as 
tenants  in  common,  and  property  set  apart 
while  such  amendment  was  in  force  is 
vested  in  widow  and  minor  children  as  such 
tenants  in  common. — Sheehy  v.  Miles,  93  Cal. 
288,  293,  28  Pac.  1046. 

2.  Children  have  an  Interest— Although 
net  apnrt  to  widow. — Where  no  homestead 
has  been  selected  in  lifetime  of  deceased, 
and  one  is  set  apart  by  court  sitting;  in 
probate,  title  thereto  vests  in  widow  and 
minor  children  although  by  decree  set  apart 
to  widow.  This  is  result  whether  decree  be 
construed  in  connection  with  the  application 
therefor  showing  there  are  minor  children, 
or  it  be  held  that  widow  took  property  in 
trust  for  family,  as  in  either  case  homestead 
is  set  apart  "for  use  of  family"  and  "be- 
longs" to  widow  and  minor  children,  and  is 
to  remain  as  homestead  without  any  power 
in  either  parties  to  destroy  its  homestead 
character  until  after  all  children  have  at- 
tained their  majority. — Hoppe  v.  Hoppe,  104 
Cal.  94,   100,  37  Pac.  894. 

8.     Same— Subject  to   sale. — Moment   pro- 
bate homestead  is  set  apart  for  use  of  widow 
and  minor  children  out  of  community  prop- 
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erty,  title  vests  in  them  in  proportion 
specified,  and  shares  of  minors  at  once  be- 
come their  property,  and  their  several  inter- 
ests therein  become  part  of  their  respective 
estates,  to  be  cared  for  by  their  several 
guardians,  and  may  be  sold  under  proper 
orders  for  that  purpose  same  as  any  other 
property  of  minors. — Estate  of  Hamilton, 
120   Cal.   421,  428,   52  Pac.   708. 

4.  Same — Rl*hts  after  majority. — Right 
of  possession  of  homestead  set  apart  to 
widow  and  minor  children  is  in  widow  and 
minor  children  during  their  minority.  After 
majority,  rights  of  children  as  tenants  in 
common  are  only  In  nature  of  rights  of  re- 
maindermen or  reversioners,  and  widow  is 
entitled  to  possession  so  long  as  she  desires 
to  maintain  it,  and  neither  adult  child  nor 
his  grantee  is  entitled  to  possession  with 
widow  as  tenant  in  common. — Moore  v. 
Hoffman,  125  Cal.  90,  93,  73  Am.  St.  Rep.  27, 
57  Pac.  769. 

5.  Conflict  of  sections. — There  is  no  con- 
flict between  section  1266  of  Civil  Code,  sec- 
tion 1474,  post,  of  this  code,  and  above  sec- 
tion. When  read  and  construed  together 
interest  of  legislature  is  clear  that  when 
homestead  has  been  selected  by  one  spouse 
out  of  separate  property  of  other  without 
consent  of  latter  it  vests  upon  death  of  one 
from  whose  property  it  was  selected  In  his 
heirs,  subject  to  power  of  court  to  set  it 
apart  for  limited  period,  but  when  selected 
from  separate  property  of  one  making  or 
joining  in  selection  it  vests  absolutely  in 
survivor. — Estate  of  Croghan,  92  Cal.  370- 
371,  28  Pac.  570. 

G.  Construction-— Limitation  of  power  of 
testamentary  disposition. — Right  of  testa- 
mentary disposition  is  itself  only  right  given 
by  statute,  and  may  be  restrained,  modified, 
or  abrogated  entirely,  but  still  it  is  unques- 
tionably 'general  policy  of  our  law  to  allow 
full  power  of  testamentary  disposition,  sav- 
ing as  that  power  may  be  abridged  by  spe- 
cific enactments.  The  code  provisions  making 
disposition  of  homestead  and  of  estates  in 
value  less  than  one  thousand  Ave  hundred 
dollars  are  instances  of  limitations  by  legis- 
lature upon  free  power  of  testamentary  dis- 
position, and  from  lack  of  uniformity  and 
harmony  in  their  terms  these  homestead 
provisions  have  presented  questions  of  much 
doubt  and  vexation  to  courts.  Is  it  the  in- 
tention of  above  section  to  do  more  than  de- 
clare ordinary  rule  of  succession  and  de- 
scent, in  cases  of  intestacy,  but  subject 
always  to  right  of  testamentary  disposition, 
or  is  it  that  of  separate  property  upon  which 
homestead  character  has  been  impressed  by 
order  of  court,  and  devise  would  be  void, 
and  property  must  descend  to  heirs?  Latter 
view  places  limitation  upon  testator's  power, 
and  removes  from  disposition  of  will  any 
property  which  may  chance  to  be  selected 
and  set  apart  to  widow  and  children,  and 
may  thus  defeat  by  curious  uncertainty  ob- 
ject of  testator's  worthy  bounty,  or  it  may 
even  do  more  than  that. — e.  g.,  widow  to 
whom  homestead  has  been  set  aside  during 
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her  widowhood, — time  in  contemplation  of 
beneficent  law  during  which  she  may  be 
dependent  and  is  entitled  to  maintenance,  is 
enabled  to  obtain  perfect  and  untrammeled 
fee  in  property  which  her  husband  had  de- 
vised to  others,  and  which  in  general  con- 
templation of  law  was  to  be  set  aside  to 
her  use  only  during  limited  period  of  her 
widowhood.  But,  nevertheless,  such  inter- 
pretation is  bourne  out  by  language  of  stat- 
ute. Upon  other  hand,  former  view  is  cer- 
tainly more  in  accord  with  apparent  policy 
of  law,  but  language  of  section  in  its  pres- 
ent form  stands  In  way  of  its  adoption. 
Where  homestead  has  been  selected  from 
separate  property  of  husband  during  his  life 
and  without  his  consent,  it  goes  upon  his 
death  to  his  heirs  and  devisees,  subject  to 
power  of  court  to  assign  same  for  limited 
period  under  section  1265  of  the  Civil  Code, 
while  by  section  1474,  post,  same  property 
is  to  vest  in  heirs,  subject  to  same  power 
of  limited  assignment  in  court.  It  is  not 
easy  to  see  why  rule  of  devise  or  descent  as 
to  homestead  upon  separate  property  de- 
clared during  life  should  differ  from  that 
which  obtains  in  case  it  be  set  apart  after 
death,  and  it  is  still  less  easy  to  see  why 
two  sections  last  above  cited  should  be  left 
inharmonious.  But,  nevertheless,  legislature 
has  seen  fit  to  prescribe  different  rules,  and 
it  is  bounden  duty  of  court  to  give  them 
effect.  It  is  concluded,  therefore,  that  sec- 
tion is  limitation  upon  power  of  testamen- 
tary disposition,  and  operates  to  vest  title 
to  homestead,  and  so  to  withdraw  it  from 
disposition  made  by  testator  under  his  will. 
— Estate  of  Walkerly,  108  Cal.  627,  653,  41 
Pac.  772. 

7.  Same — Deralffnment  of  title. — Right  of 
testator   to   devise   property   is   subordinate 
to  power  of  probate  court  to  sequester  and 
set  apart  property  for  shelter,  care,  and  sup- 
port   of    family:    therefore,    where    one-half 
interest   in    certain   property    is    devised    to 
widow,  and  one-half  to  other  devisees,  court 
may  set  aside  whole  property  to  widow   as 
homestead,  and  in  such  case,  notwithstand- 
ing specific  devise  of  one-half  to  her,   title 
to  all  of  property  is  deraigned  from   home- 
stead  order. — Estate  of  Huelsman,   127    Cal. 
275,  276,  59  Pac.  776;  Sulzberger  v.  Sulzber- 
ger, 50  Cal.  385;  Estate  of  Davis,  69  Cal.   458. 
10  Pac.  671;  Estate  of  Lahlff,  86  Cal.  151,   24 
Pac.  850. 

8.  Date   of   decree  is  time   of  vesting?    of 

homestead  set  apart  by  order  of  court  where 
none    was    selected    during   lifetime    of     de- 
ceased   and    right    to    homestead    must     be 
judged  as  of  that  date. — Estate  of  Boland 
43  Cal.  640,  642. 

9.  Same — No    estate    vests    in    family,     So 

far  as  homestead  is  concerned,  prior  to  or- 
der setting  one  apart  where  none  has  been 
declared  in  lifetime  of  deceased;  it  is  merely 

a  right  to  have  court  set  aside  property . 

Estate  of  Moore,  57  Cal.  437,  448. 

10.  Same — Statute  In  force  at  time  home, 
stead  Is  set  apart  controls,  not  that  in   force 
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at  time  of  death  of  decedent. — Sheeny  v. 
Mile*,  S3  Cal.   288,   294,   28   Pac.   1046. 

11.  Title  to  homestead  vests  and  must  be 
decided  In  view  of  statutory  law  as  it  was  at 
time  homestead  order  was  made.  Prior  to 
amendment  of  1881  homestead  set  apart  by 
probate  court  out  of  separate  property  of 
deceased  vested  absolutely  in  widow.  The 
un-  of  Maw  son  v.  Mawson,  50  Cal.  539,  so 
i."l<)«.  and  has  stood  unquestioned.  It  has 
Irt-n  frequently  alluded  to  in  subsequent 
decisions  sometimes  with  approval  and 
never  otherwise. — Hardwick  v.  Black,  128 
Cal.  $72,  673,  61  Pac.  381. 

12.  Devisees  not  Included. — Word  "heirs" 
as  used  in  above  section  can  not  be  con- 
strued so  as  to  include  devisees  named  in 
will  of  deceased  among:  those  in  whom  title 
to  homestead  vests,  after  expiration  of  pe- 
riod for  which  it  is  set  apart,  but  must  be 
construed  as  limitation  upon  testamentary 
power  as  to  property  upon  which,  homestead 
character  is  impressed  by  order  of  court, 
ud  such  order  removes  property  set  apart 
from  disposition  of  will. — Estate  of  Walk- 
er]?, li»S  Cal.  627,  653,  49  Am.  St.  Rep.  97, 
41  Pac.  772. 

IX    Distribution    to   be    made   to   heirs* — 

Upon  final  distribution,  real  estate  which 
was  separate  property  of  deceased,  but  set 
apart  as  a  homestead  for  limited  period, 
shall  be  distributed  to  heirs  under  above 
tectlon.  notwithstanding:  section  1265  of  Civil 
Code,  that  such  property  shall  go  to  heirs 
and  devisees. — Estate  of  Matheny,  121  Cal. 
H7,  2«*.  53  Pac.  800,  approving::  Estate  of 
Walkerly.  108  Cal.  627,  49  Am.  St.  Rep.  97, 
41  Pac.  772. 

14.    Erroneous    decree— Collateral   attack. 

—In  a  case  in  which  a  decree  made  in  the 
course  of  probate  proceedings  upon  the 
petition  of  the  guardian  of  minor  children 
of  the  deceased,  and  after  due  notice  and 
hearing,  setting:  apart  absolutely  in  fee  to 
*Q(h  minor  children  certain  separate  prop- 
erty of  the  deceased,  although  the  decree  Is 
erroneous,  it  can  not  be  indirectly  attacked. 
— Fergodo  v.  Donohue,  40  Cal.  App.  670, 
1<1  Pac.  819,  applying:  the  doctrine  in  mat- 
ter of  Moore.  96  Cal.  530,  31  Pac.  584;  Estate 
«'f  Bette.  171  Cal.  584.  153  Pac.  949:  Roun- 
tree  v.  Montague,  30  Cal.  App.  170,  157  Pac. 
*-3.  McGavin  v.  San  Francisco  Protestant 
°rphan  Asylum  Soc,  34  Cal.  App.  168,  167 
Pat.  182. 

As  fs  validity  of  erroneous  order  and  vest- 
■«  si  title,  see  par.  40,  this  note. 

■Sw  Estate  worth  less  thaa  one  thousand 
■▼*  hasdred  dollars. — Homestead  selected 
from  separate  estate  without  consent  of 
*er*d»-nt  may  be  set  apart  to  widow  ab- 
*»hitely  under  section  1469,  post. — Estate  of 
Self.  139  Cal.  71.  72.  72  Pac.  632. 

11  "Finally" — Definition  of — Who  are  In- 
elateav— The  term  "family,"  in  its  ordinary 
acceptance,  refers  to  two  or  more  persons, 
and  as  used  in  above  section  will  include 
thov  living;  under  the  same  roof  as  de- 
pendents and  under  one  head,  thus  consti- 
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tuting  family  as  that  term  is  generally  un- 
derstood, but  this  word  used  in  statute 
concerning:  probate  homesteads  is  not  to  be 
so  restricted  as  to  exclude  only  survivor 
of  family  of  which  deceased  was  member. 
The  object  of  statute  is  to  preserve  family 
homestead  for  use  of  survivor  or  survivors, 
or  those  occupying:  it  as  such,  and  right 
of  surviving:  husband  or  wife  to  retain  the 
same  for  such  period  as  court  may  direct 
does  not  depend  upon  fact  that  there  are 
children  or  others  who  may  share  in  its  use. 
— Estate  of  Lamb,  95  Cal.  397.  407,  30  Pac. 
568. 

As  to  meaning  of  word  "family,"  see,  ante, 
9  1465,  note  par.  70. 

17.  The  term  "family"  throughout  statute 
regarding  probate  proceedings  is  used  as 
synonymous  with  and  as  representing:  sur- 
viving: wife  or  husband  and  children,  and, 
therefore,  decree  setting:  apart  homestead 
for  use  of  family  of  deceased  must  be  held 
sufficiently  explicit  to  describe  widow  and 
children. — Phelan  v.  Smith,  100  Cal.  158,  170, 
34  Pac.  $67. 

18.  Same — Examples  Where  wife  dies 
leaving:  no  children,  and  there  being:  no 
showing:  that  father  of  deceased  lived  with 
her,  or  was  dependent  upon  her  for  sup- 
port, statute  does  not  constitute  him  her 
family,  within  the  meaning  of  these  sections, 
but  surviving  husband  is  family  for  use  of 
which  homestead  should  be  set  aside. — Es- 
tate of  Lamb,  95  Cal.  397,  407,  30  Pac.  568. 

19.  Heirs  have  vested  title.  —  Title  to 
homestead,  selected  during  lifetime  of  de- 
cedent from  his  separate  property,  vests  in 
his  heirs  at  his  death,  subject  only  to  right 
of  court  to  set  it  aside  to  surviving  wife 
and  children  for  limited  period. — Gruwell 
v.  Seybolt,  82  Cal.  7,  9,  22  Pac.  938. 

20.  How  title  vests.  —  Surviving  wife 
takes  homestead  not  by  virtue  of  any  right 
of  survivorship  as  joint  tenant,  but  as  prop- 
erty set  apart  to  her  by  law  In  same  manner 
as  other  exempt  property. — Tyrrell  v.  Bald- 
win, 78  Cal.  470,  476,  21  Pac.  116. 

21.  Money   In   Hen   of   limited   homestead 

can  not  be  set  apart  and  -property  not  ca- 
pable of  being  set  aside  can  not  be  ordered 
sold  for  homestead  purposes. — Estate  of 
Noah,  78  Cal.  590,  593,  15  Pac.  290. 

22.  Mortfrave  by  widow— Jlla-ht  of. — Mort- 
gage or  conveyance  of  her  interest  in  home- 
stead might  be  made  by  widow,  but  such 
would  be  subject  to  homestead  rights  of 
minor  children  to  occupy  it,  and  purchaser 
at  foreclosure  sale  under  such  mortgage 
takes  Interest  of  widow  subject  to  same 
rights,  and  can  obtain  no  right  of  entry  un- 
til after  termination  of  homestead,  and 
decree  under  which  such  sale  is  to  be  made 
should  contain  such  limitation. — Hoppe  v. 
Hoppe.  104  Cal.  94,  101,  37  Pac.  894. 

23.  Mortgage  by  mother— Foreclosure— 
Parties. — In  action  to  foreclose  mortgage 
given  by  mother  on  homestead  set  apart  by 
court  in  probate,  minor  children  are  not 
necessary  parties,  as  their  title  can  not  be 
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In  any  way  affected,  and,  therefore,  there 
Is  no  need  for  such  children  to  intervene  in 
action,  and  denial  of  their  .petition,  for 
leave  to  intervene  is  not  erroneous. — Hoppe 
v.  Hoppe,  104  Cal.  94,  101,  37  Pac.  894. 

24.  Nature  of  homestead  estate  is  pecu- 
liar. It  is  provision  of  hunmanity  of  law 
for  a  residence  of  owner  and  his  family. — 
Bates  v.  Bates,  97  Mass.  395. 

25.  Nature  of  Interest  acquired— Parti- 
tion.— Under  above  section  if  there  be  no 
minor  child  widow  takes  property  set  apart 
as  homestead  absolutely,  and  in  such  case 
she  may  dispose  of  it  at  her  pleasure  in 
same  manner  in  which  she  can  dispose  of 
any  other  property  to  which  she  has  abso- 
lute title,  and  in  like  manner  any  of  children 
upon  attaining  majority  can  dispose  of  their 
interests,  but  not  to  prejudice  of  others  who 
have  not  reached  their  majority.  And  there- 
fore, when  all  reach  majority,  mother  and 
children  may  have  partition  or  may  sell 
property  freed  from  its  homestead  character. 
—Estate  of  Hamilton,  120  Cal.  421,  427,  52 
Pac.  708. 

26.  Particular  heirs  should  not  be  named 

as  person  in  whom  remainder  is  to  vest, 
in  order  setting;  apart  homestead  for  limited 
period,  as  court  has  no  jurisdiction  to  ad- 
judicate between  different  claimants  while 
sitting*  in  probate. — Estate  of  Firth,  145  Cal. 
236,  240,  78  Pac.  643. 

27.  Under  provisions  of  codes,  it  is  only 
homesteads  selected  from  community  prop- 
erty, during:  existence  of  community,  to 
which  law  of  title  by  survivorship  applies, 
and,  therefore,  upon  death  of  husband  com- 
munity property  vests  according:  to  section 
1402  of  Civil  Code,  regulating:  succession  to 
such  community  property,  subject,  however, 
to  its  temporary  use  as  homestead,  under 
order  of  probate  court  setting;  it  apart  for 
that  purpose,  but,  after  having:  been  thus 
set  apart,  court  has  no  jurisdiction  over  it 
for  any  purpose  of  distribution. — Estate  of 
Gilmore,  81  Cal.  240,  243,  22  Pac.  656. 

See  Estate  of  Matheny,  121  Cal.  267,  268, 
63  Pac.  800. 

28.  Possession  —  Rlffht  of  cotenant. — 
Power  of  one  not  clothed  with  homestead 
right  to  enter  into  possession  as  tenant  in 
common  with  homestead  claimants  and  in- 
terfere with  their  occupancy  and  control  of 
property  would  be  inconsistent  with  nature 
of  homestead  and  violative  of  purpose  for 
which  it  is  created. — Moore  v.  Hoffman,  125 
Cal.   90  92,   73  Am.  St.  Rep.  27,   57  Pac.   769. 

20.  Probate  homestead  only  affected. — 
Homestead  selected  from  community  prop- 
erty or  from  separate  property  of  person 
joining;  in  or  making  selection  vests  abso- 
lutely in  survivor  and  is  not  affected  by  sub- 
sequent order  setting  it  apart. — Saddlemire 
v.  Stockton  Sav.  &  L.  Soc,  144  Cal.  660,  653. 
79  Pac.  381. 

See  Estate  of  Fath,  132  Cal.  609,  64  Pac. 
995  and  cases  there  cited. 

SO.  Remainder— After  setting;  apart  limi- 
ted homestead  is  asset  of  estate  and  may  be 


sold  in  probate  for  payment  of  debts  or  ex- 
penses of  administration. — Estate  of  Tlttel, 
139  Cal.  149,  153,  73  Pac,  909. 

31.  Same— Subject  to  creditors'  claims, — 

Above  section  does  not  affect  such  direct 
statutory  distribution  of  property  to  heirs 
as  removes  it  from  administrative  control  of 
court  in  probate,  and  at  same  time  from 
reach  of  creditors  of  estate.  Having  regard 
to  policy  of  law,  it  seems  plain  that  only 
homestead  or  homestead  estate,  if  it  may 
be  so  called,  is  exempt  from  creditors' 
claims,  and  that  law  evinces  no  such  tender- 
ness of  regard  for  heirs  as  would  justify 
conclusion  that  it  means  to  prefer  their 
claims  to  claims  of  creditors  of  the  estate. 
In  other  words,  the  manifest  policy  of  the 
law  is  to  subject  all  property,  excepting 
that  exempt  from  execution,  the  homestead 
estate,  and  property  of  the  estate  in  value 
less  .than  one  thousand  five  hundred  dollars, 
to  just  claims  of  the  creditor. — Estate  of 
Tittel,  189  Cal.  149,  161,  72  Pac.  909. 

32.  Same— Subject  to  administration. — In 

above  section  there  is  no  such  provision  as  is 
found  in  section  1474,  post,  and  section  1265 
of  the  Civil  Code  expressly  exempting  prop- 
erty from  debts  of  owner.  Simple  language 
is  that  title  vests  in  heirs,  and  therefore 
such  title  is  subject  to  disposal  by  probate 
court  for  payment  of  debts.  This  difference 
is  not  casual  or  exceptional,  and  it  has  been 
well  founded  in  reason.  The  law  has  regard 
for  family  as  basic  unit  of  society,  and  for 
that  reason  protects  family  home  and  deems 
it  of  paramount  importance  that  property 
of  decedent  should  be  devoted  to  mainte- 
nance and  support  of  family.  But  there  is 
no  such  reason  in  case  of  heirs  who  are  not 
dependent  relatives  and  who  may  be  col- 
lateral merely  to  remotest  degree  of  kin- 
dred, and  it  would  be  not  only  an  anomaly 
but  gross  injustice  if  creditors  were  to  be 
left,  as  in  some  cases  they  might  be,  wholly 
remediless  because  court  had  set  apart  all 
property  of  estate  as  homestead  during  her 
widowhood. — Estate  of  Tittel,  139  Cal.  149. 
152,  72  Pac.  909. 

33.  Same— Same— Construction  of  former 
decisions. — The  expression  that  after  pro- 
bate court  had  set  apart  homestead  it 
"ceased  to  have  any  control  over  property 
so  set  apart,  and  by  being  so  set  apart 
property  constituting  said  homestead  -was 
excluded  from  jurisdiction  of  court,  and  it 
was  therefore  improper  for  court  to  make 
any  further  order  in  relation  to  it,"  found 
in  the  Estate  of  Hardwick,  59  Cal.  292, 
should  not  be  construed  as  meaning  to  say 
anything  more  than  that  such  homestead  es- 
tate is  excluded  and  removed  from  within 
jurisdiction  of  court.  This  homestead  estate 
is  so  removed  and  excluded  because  it  haa 
ceased  to  be  subject  to  any  of  purposes  of 
administration.  It  is  freed  from  debts  of 
creditors,  and  is  freed  from  possession  of 
administrator.  But  it  does  not  follow  there- 
from that  title  in  fee  embraced  in  remainder 
over  to  heirs  is  likewise  removed  from   ad- 
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ministration,  and  there  is  nothing-  either  in 
lUtute  or  in  decisions  to  warrant  such  con- 
struction.—.Estate  of  Tittel,  139  Cal.  149,  153, 
WPac.  909. 

M,   Statate     eontrolllaa;  —  Devolution     of 

title  to  homestead  is  controlled  by  statute 
to  force  at  death  of  declarant. — Tyrrell  v. 
Baldwin,  78  Cal.  470,  474,  21  Pac.  116;  Sad- 
dlemire  v.  Stockton  Sav.  &  L.  Soc,  144  Cal. 
tit  153.  79  Pac.  381. 

U,    Teramtaatioa  of  homestead— Absolute 

««<— Homestead  when  set  apart  from  sepa- 
rate property  of  deceased  can  be  only  for 
limited  time.  Estate  in  lands  to  set  apart 
rati,  however,  in  those  declared  by  statute 
to  be  entitled  to  it,  but  subject  to  assign- 
ment of  such  homestead  by  court,  and  at 
expiration  of  time  limited  for  its  existence 
ii  tubject  to  partition  as  though  no  home* 
itead  had  been  created. — McHarry  v.  Stew- 
art, 4  Cal.  Unrep.  408,  35  Pac.  141. 

M.  Title  to  property  Is  aot  affected  ay 
•Ner  setting  it  apart  as  homestead.  The 
only  effect  of  order  is  to  withdraw  property 
from  administration  and  it  can  not  impair 
an  interest  acquired  under  deed  executed 
prior  thereto. — Dickey  v.  Gibson,  121  Cal. 
HI,  278.  53  Pac.  704. 

17.  Order  setting  apart  homestead  does 
aot  affect  title  to  property. — Estate  of  Bur- 
ton, ft  Cal.  36;  Estate  of  Gil  mo  re,  81  Cal. 
140,  243,  22  Pac.  656. 


88.  Title  of  survivor  is  not  affected  by 
order  setting  apart  homestead;  the  only 
effect  of  order  being  to  withdraw  property 
from  further  administration. — Rich  v.  Tubbs. 
41  Cal.  34,  36;  Bollinger  v.  Manning,  79  Cal. 
7,  11,  21  Pac.  376;  Estate  of  Ackerman,  80 
Cal.  208,  210,  13  Am.  St.  Rep.  116,  22  Pac. 
141;  Saddlemire  v.  Stockton  Sav.  &  L.  Soc, 
144  Cal.  650,  652,  79  Pac.  381. 


Title  of  ketra—  Subject  to  alieuation, 
execution,  etc. — Heirs  take  vested  estate 
under  order  setting  apart  homestead  for 
limited  time  which  they  may  alienate  and  of 
which  they  may  be  deprived  by  process  of 
judicial  alienation,  as  under  execution 
through  insolvency  or  like,  and  it  may  be 
alienated  at  instance  of  creditors  of  de- 
ceased.—Estate  of  Tittel,  139  Cal.  149,  152. 
72  Pac.  909. 

40.  Validity  of  erroneous  order— Veatlaa* 
of  title  uader. — Order  setting  aside  home- 
stead without  limiting  it  to  certain  period 
where  such  limitation  should  be  made, 
though  erroneous  is  not  void,  and  where  no 
appeal  is  taken  therefrom,  title  in  fee,  under 
the  order,  vests  in  widow. — Estate  of  Huels- 
man,  127  Cal.  276,  276,  59  Pac  776.  See  Es- 
tate of  Moore,  96  Cal.  522,  31  Pac  584; 
Fealey  v.  Fealey,  104  Cal.  864,  43  Am.  St. 
Rep.  Ill,  38  Pac.  49;  Hanley  v.  Hanley,  114 
Cal.  690,  46  Pac  736. 

As  to  erroneous  order  aad  collateral  at- 
tack, see  par.  14,  this  note. 


§1469.  ADMINISTRATION  WHEN  ESTATE  DOES  NOT  EXCEED 
TWENTY-FIVE  HUNDRED  DOLLARS.  If  a  deceased  person  leave  a  widow 
or  minor  child  or  minor  children  and  upon  the  return  of  the  inventory  of  the 
estate  of  such  deceased  person  it  shall  appear  to  the  court  or  a  judge  thereof  by 
the  verified  petition  of  the  personal  representative  of  such  deceased  person  or 
of  his  widow  or  of  the  guardian  of  his  minor  children  or  of  any  of  them  that 
the  net  value  of  the  whole  estate  of  said  deceased  over  and  above  all  liens  or 
encumbrances  of  record  at  the  date  of  the  death  of  said  deceased  does  not 
exceed  the  sum  of  two  thousand  five  hundred  dollars,  the  court,  or  a'  judge 
thereof,  shall,  by  order,  require  all  persons  interested  to  appear  on  a  day  fixed 
to  show  cause  why  the  whole  of  said  estate  should  not  be  assigned  for  the  use 
tad  support  of  the  family  of  the  deceased.  Notice  thereof  shall  be  given  and 
proceedings  had  in  the  same  manner  as  provided  in  section  one  thousand  four 
hundred  sixty-five  a  of  this  code.  If  upon  the  hearing,  the  court  finds  that  the 
net  value  of  the  estate  over  and  above  all  liens  or  encumbrances  of  record  at 
the  date  of  the  death  of  said  deceased  does  not  exceed  the  sum  of  two  thousand 
five  hundred  dollars,  it  shall,  by  decree  for  that  purpose,  assign  to  the  widow 
of  the  deceased,  if  there  be  a  widow,  or  if  there  be  no  widow,  then  to  the  minor 
children  of  the  deceased,  if  there  be  minor  children,  the  whole  of  the  estate, 
subject  to  whatever  mortgages,  liens,  or  encumbrances  there  may  be  upon  said 
estate  at  the  time  of  the  death  of  said  deceased,  after  the  payment  of  the 
expenses  of  the  last  illness  of  the  deceased,  funeral  charges,  and  expenses  of 
administration,  and  the  title  thereof  shall  vest  absolutely  in  such  widow,  if 
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there  is  a  widow,  or  if  there  is  no  widow,  in  the  minor  children  or  child,  subject 
to  whatever  mortgages,  liens  or  encumbrances  there  may  be  upon  said  estate 
at  the  time  of  the  death  of  the  deceased,  and  there  must  be  no  further  proceed- 
ings in  the  administration,  unless  further  estate  be  discovered. 

History:  Enacted  March  11,  1872;  amendment  approved  February 
15,  1876,  Code  Amdts.  1875-6,  p.  120;  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  88;  February  16,  1897,  Stats,  and  Amdts.  1897,  p.  7; 
March  25,  1911,  Stats,  and  Amdts.  1911,  p.  498;  April  25,  1917,  Stats, 
and  Amdts.  1917,  p.  195;  May  16,  1921,  Stats,  and  Amdts.  1921,  p.  101. 
In  effect  July  29,  1921. 


ESTATE  UNDER  FIFTEEN  HUNDRED 
DOLLARS— BEFORE  AMENDMENT 

OF  1921. 

1.  Abatement  of  proceeding — Death  pend- 

ing appeal. 

2.  Appeal — Undertaking  must   be   given. 

3.  Appeal  by  administrator. 

4.  Ejectment    by    children  —  Rents    and 

profits. 

5,  6.  Evidence — Decree  of  foreign  state — 
Courts  can  not  take  judicial  notice 
of,  what. 

7.  Foreclosure  of  liens — Notice  to  credi- 

tors— Claims. 

8.  Homestead  rights  included. 

9.  Invalid     second     marriage  —  Lawful 

widow  entitled. 

10.  Liens  not  affected. 

11.  Notice — Character  and  sufficiency  of. 

12.  Notice  to  creditors — Is  not  required. 

13.  Outstanding  titles  and  pending  actions 

not  affected. 

14.  Sale  not  provided  for. 

15.  Separate  property  included. 

16- 19.  Setting  apart  estate  of  one  thousand 
five  hundred  dollars. 

20.  Vesting  of  estate  set  apart. 

Aa  to  sales  of  property  In  general,  see, 
post,  §§  1516  et  seq.  and  notes. 

1.  Abatement  of  proceeding: — Death  pend- 
ing- appeal. — Proceedings  under  above  sec- 
tion to  have  whole  of  estate  set  apart  to 
widow  abate  uuon  her  death,  and  therefore 
where  her  application  has  been  denied,  and 
she  dies  pending  appeal  therefrom,  appeal 
will  be  dismissed. — Estate  of  Bachelder,  123 
Cal.   466,   467,   66  Pac.   97. 

2.  Appeal — Undertaking;  moat  be  aiven  by 

widow  on  appeal  from  order  denying  appli- 
cation to  set  apart  whole  estate  to  her,  al- 
though she  be  also  administratrix.  Appeal 
must  be  prosecuted  in  her  individual  capac- 
ity, she  not  being  party  aggrieved  in  her 
capacity  as  administratrix. — Estate  of  Wood, 
143  Cal.  522,  524,  77  Pac.  481. 

3.  Appeal  by  administrator  does  not  lie 
from  order  denying  application  to  set  apart 
whole  estate  as  of  value  less  than  one 
thousand  five  hundred  dollars. — Estate  of 
Wood,   143  Cal.   522.   524.   77  Pac.   481. 

4.  Ejectment  by  children  —  Rents  and 
profits. — Minor  children  can  recover  in  ac- 
tion   of    ejectment    for    property    set    apart 
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under  above  section  but  one-half  of  rents 
and  profits,  widow  being  owner  of  one-half 
property  and  entitled  to  one-half  rents. — 
McGuirre  v.  Lynch,  126  Cal.  576,  579,  59 
Pac.   27. 

5.  Evidence— Decree  of  foreign  state— 
Courts  can  not  take  Judicial  notice  of  what. 

— Under  the  provisions  of  a  statute  which 
is  the  exact  copy  of  section  1913.  post, 
(Mont.  Rev.  Codes,  9  7919)  the  courts  of  the 
state  having  such  a  statute  can  not  take 
judicial  notice  that  a  decree  of  a  probate 
court  in  California  was  rendered  and  made 
under  the  provisions  of  the  above  section. 
— Estate  of  Bruhns,  —  Mont.  — ,  193  Pac. 
115. 

6.  In  all  cases  in  which  there  are  rights 
based  upon  the  statutes  of  a  sister  state 
there  must  be  a  sufficient  pleading  and 
proof  of  such  statutes  or  of  proceedings 
thereunder. — Estate  of  Bruhns,  —  Mont.  — . 
193  Pac.  115,  following  the  doctrine  in  Bank 
of  Commerce  v.  Fuqua,  11  Mont.  285,  28 
Am.  St.  Rep.  461,  14  L.  R.  A.  588,  28  Pac. 
291;  McKnight  v.  Oregon  Short  Line  R.  Co.. 
33   Mont.    40,    82   Pac.   661. 

7.  Foreclosure  of  liens— Notice  to  cred- 
itors—Claims.— Where  .  estate  is  assigned 
under  provisions  of  above  section,  no  notice 
to  creditors  can  be  given,  and  no  claims  can 
be  presented  for  allowance,  and  therefore 
it  is  not  necessary  to  present  claim  before 
bringing  action  to  foreclose  liens  upon  such 
property. — Browne  v.  Sweet,  127  Cal.  332, 
335,    59    Pac.    774. 

8.  Homestead  rights  Included.  —  Above 
section  deals  specifically  with  special  subject 
of  estates  less  in  value  than  one  thousand 
five  hundred  dollars  and  provides  that  whole 
of  such  estate  shall  go  to  widow  if  there  are 
no  children,  subject  to  existing  liens  and  en- 
cumbrances, and  it  matters  not  if  portion  of 
property  which  was  separate  property  of 
deceased  had  been  declared  homestead  by 
widow,  he  not  joining  therein.  Such  fact 
does  not  take  estate  out  of  operation  of 
above  section,  nor  do  provisions  of  sections 
providing  that  such  homesteads  can  be  set 
apart  for  limited  period  only  apply  in  such 
case. — Estate  of  Neff,  139  Cal.  71,  72,  72  Pac 
632. 

••  Invalid  second  marriage  —  Low  fu  1 
widow  entitled. — There  can  be  but  one  law- 
ful widow,  and  where  estate  Is  of  value  less 
than  one  thousand  five  hundred  dollars.  It 
must  be  set  aside  to  lawful  widow,  to  ex- 
clusion of  one  claiming  to  be  widow  by  vir- 
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toe  of  Invalid  second  marriage. — Estate  of 
Richards,  133  Cal.  524,  527,  65  Pac.  1034. 

It  Lieu  mot  affected. — Setting-  aside  es- 
tite  to  widow  as  of  value  less  than  one 
thousand  Ave  hundred  dollars  can  not  affect 
niitlng    mortgage   thereon    g*iven    for    pur- 

hi«- price  of  property. — Fairbanks  v.  Rob- 
inson, 64  CaL  250,  251,  30  Pac.  812. 

11.  Watiee     Character   and   sufficiency   of. 

—Notice  of  application  to  set  apart  home- 
stead is  to  be  given  by  posting*  or  otherwise, 
is  court  may  direct,  and  posting*  in  three 
places,  although  all  in  same  building  in 
which  court  is  held,  according  to  order  of 
<ourt,  is  sufficient,  and  decree  finding  due 
notice  as  ordered  and  that  value  of  property 
u  less  than  one  thousand  five  hundred  dol- 
lars will  not  be  interfered  with  at  Instance 
of  creditor  alleging  no  notice  of  application 
and  that  value  of  property  is  In  excess  of 
one  thousand  five  hundred  dollars.  Statute 
has  confided  to  appraisers  in  first  instance 
and  to  court  in  second  duty  of  ascertaining 
value  of  property. — Estate  of  Palomares,  63 
CaL  402,  404. 

12.  llettee   to   creditors-     Is   aot   required 

to  be  given  where  Inventory  shows  estate  to 
be  of  value  less  than  one  thousand  five  hun- 
dred dollars  and  it  is  set  apart  to  widow. — 
Estate  of  Palomares,  63  Cal.  402;  Estate  of 
Atwood,  127  Cal.   427,  430,  59  Pac.   770. 

13.  OatstsjidlBis*  titles  and  pending  ac- 
tleaa  sot  affected. — In  setting  apart  esjtate 
ft  value  less  than  one  thousand  five  hundred 
dollars,  it  was  not  purpose  of  statute  to 
have  court  examine  title  and  set  apart  such 
Property  on  condition  that  title  is  perfect, 
order  can  not  affect  outstanding  title  in 
hands  of  third  party,  nor  does  pendancy  of 
action  against  administrator  to  recover 
property  prevent  court  from  setting  it  aside 
subject  to  action. — Estate  of  Richards,  133 
Cal.  524.  528,  65  Pac.  1034. 

14.  Sale  aot  provided  for. — Above  sec- 
tion does  not  provide  for  sale  of  property 
without  formalities  prescribed  by  article  IV 
of  chapter  7,  of  this  code,  but  only  for  set- 
ting apart  of  property  subject  to  debts,  and 
if  sale  must  be  made  it  must  be  had  in  all 
respects  as  in  other  cases. — Willis  v.  Pauly, 
111  Cal.  575.  580,  48  Pac.  709. 

IS*  Separate  property  included. — Provi- 
sion for  setting  apart  estate  not  exceeding 
«ne  thousand  five  hundred  dollars  in  value 
applies  to  separate  property  of  both  wife 
and  husband  equally  with  the  community 
iroperty.  There  is  no  more  reason  why 
•mall  separate  estate  of  deceased  husband 
rr  wife  should   not   be  set  apart   to   minor 


children  than  there  Is  why  an  estate  of  com- 
munity property  should  not  be  set  apart. 
Same  object  and  purpose  is  subserved  in 
both  cases,  and  reasons  for  taking  estate 
out  of  administration  and  setting  it  aside 
to  minor  children  are  same,  whatever  may 
be  technical  character  of  property  belong- 
ing to  estate. — Estate  of  Leslie,  118.  Cal.  72, 
50  Pac.  29. 

16.  Setting  apart  estate  of  one  thousand 
Ave  hundred  dollars* — Upon  an  application 
by  a  widow  to  Jiave  the  estate  of  her  hus- 
band set  aside  to  her  as  not  exceeding  one 
thousand  .five  hundred  dollars  In  value,  the 
ultimate  fact  for  the  court  to  determine  is 
the  value  of  the  estate;  and  if  heirs  of  the 
husband  contest  her  application  on  the 
ground  that  the  husband  and  wife  were 
tenants  in  common  in  certain  property 
which  has  not  been  appraised,  and  that  the 
estate  is  of  greater  value  than  one  thousand 
five  hundred  dollars,  but  the  court  finds  the 
value  to  be  less  than  one  thousand  five  hun- 
dred, dollars  and  sets  aside  the  entire  estate 
to  the  widow,  its  order  will  not  be  dis- 
turbed, upon  appeal  taken  upon  the  judg- 
ment-roll alone,  for  failure  to  find  as  to 
the  alleged  tenancy  in  common. — Estate  of 
Shirey,  167  Cal.  193,   138  Pac.  994. 

17.  The  findings  in  such  case  must  be 
presumed  to  speak  the  truth,  and  the  insuf- 
ficiency of  the  evidence  to  support  them  may 
not  be  reviewed  in  the  absence  of  a  bill  of 
exceptions. — Estate  of  Shirey,  167  Cal.  193, 
138   Pac.  994. 

18.  Omitting  to  find  on  any  issue  in  such 
case  will  "be  presumed,  in  the  absence  of  a 
contrary  showing,  to  result  from  the  failure 
to  offer  any  evidence  in  support  of  such 
issue. — Estate  of  Shirey,  167  Cal.  193,  138 
Pac.  994. 

19.  The  presumption  declared  by  section 
164  of  the  Civil  Code  that  a  conveyance  to 
a  husband  and  wife  creates  a  tenancy  in 
common  is  not  conclusive  in  favor  of  such 
contestants.  It  is  therefore  competent  for 
the  widow  to  testify  that  such  property  is 
community  and  that  she  declared  a  home- 
stead thereon. — Estate  of  Shirey,  167  Cal. 
193,  138  Pac.  994. 

20.  Vesting  of  estate  set  apart. — Prior  to 
amendment  section  did  not  expressly  state 
to  whom  estate  should  be  assigned,  but 
simply  that  it  should  be  assigned  for  use 
and  support  of  widow  and  minor  children, 
but  it  was  held  that  in  absence  of  such  pro- 
vision rule  laid  down  by  section  1468,  ante, 
applied,  and  minor  children  were  entitled  to 
one-half  of  property  set  apart. — McGuire  v. 
Lynch,  126  Cal.  576,  578,  59  Pac.  27. 


§  1470.  WHEN  ALL  PROPERTY  OTHER  THAN  HOMESTEAD  TO  60  TO 
CHILDREN.  If  the  widow  has  a  maintenance  derived  from  her  own  property 
equal  to  the  portion  set  apart  to  her  by  the  preceding  sections  of  this  article, 
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the  whole  property  so  set  apart,  other  than  the  homestead,  most  go  to  the 

minor  children. 

History:  Enacted  March  11,  1872,  re-enactment  of  9  127  Probate 
Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt),  p.  88;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdte.  1900-1,  p.  211,  held  unconstitutional,  see  history,  8  5  ante. 


ARTICLE  II. 
OF  THE  HOMESTEAD. 


1 1474.  Bights  of  survivor  to  homestead. 

1 1475.  Selected  and  recorded  homestead  set 

off  to  person  entitled. 

1 1476.  Appraisers  to  carve  out  of  the  orig- 

inal, exceeding  live  thousand  dol- 
lars in  value,  a  homestead,  and  re- 
port the  same. 

1 1477.  Report  of  the  appraisers.     Majority 

and  minority,  which  may  be  eon- 
firmed, 
f  1478.    Bay  to  be  set  for  confirming  or  re- 
jecting the  report  of  the  apprais- 
ers.   Appeal. 

1 1479.  If  report  rejected,  other  appraisers 

appointed.    ^Repealed.] 

1 1480.  Instead  of  dividing  homestead,  who 

may  take  a  deed  thereof  at  ap- 
praised value.     [Repealed.] 


1 1481.  If  no  homestead  is  selected  and  re- 

corded prior  to  death  of  decedent, 
one  may  be  petitioned  for.  [Re- 
pealed.] 

1 1482.  Court  to  direct  partition  suit  in  the 

superior  court,  when.  Proceedings 
thereon.     [Repealed.] 

1 1483.  If  property  is  common  or  separate, 

court  to  cause  appraisement  and 
admeasurement  to  be  made.  [Re- 
pealed.] 

1 1484.  New  appraisement,  when  ordered.  In- 

stead of  deeding  property  at  ap- 
praised value,  public  sale  to  be 
ordered,  when.     [Repealed.] 

1 1485.  Costs,  to  whom  chargeable.    Persons 

succeeding  to  rights  of  homestead 
owners  have  all  their  powers  and 
rights. 

1 1486.  Certified  copies  of  certain  orders  to 

be  recorded. 


§1474.    RIGHTS  OF  SURVIVOR  TO  HOMESTEAD.     If  the  homestead 

selected  by  the  husband  and  wife,  or  either  of  them,  during  their  coverture,  and 

recorded  while  both  are  living,  was  selected  from  the  community  property,  or 

from  the  separate  property  of  the  person  selecting  or  joining  in  the  selection 

of  the  same,  it  vests,  on  the  death  of  the  husband  or  wife,  absolutely  in  the 

survivor.    If  the  homestead  was  selected  from  the  separate  property  of  either 

the  husband  or  wife,  without  his  or  her  consent,  it  vests,  on  the  death  of  the 

person  from  whose  property  it  was  selected,  in  his  or  her  heirs,  or  devisees, 

subject  to  the  power  of  the  superior  court  to  assign  it  for  a  limited  period  to  the 

family  of  the  decedent.    In  either  case  it  is  not  subject  to  the  payment  of  any 

debt  or  liability  contracted  by  or  existing  against  the  husband  and  wife,  or 

either  of  them,  previous  to  or  at  the  time  of  the  death  of  such  husband  or  wife, 

except  as  provided  in  the  Civil  Code. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  362;  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.)f  p.  88;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  211,  held  unconstitutional,  see  history,  $6  ante; 
amendment  approved  March  1,  1911,  Stats,  and  Amdts.  1911,  p.  254. 


HOMESTEAD— RIGHTS  OP  SUR- 
VIVOR IN. 

1.  Abandonment — Conveyance  by  husband 

alone. 

2.  Adverse  possession  of  widow. 

3.  Alienation — Title  of  heirs  is  subject  to. 


4.  Application  —  Section    1240    of    Civil 

Code. 

5.  Community  property — Deed  to  wife. 

6.  Conflict  of   sections — Section    1265   of 

Civil  Code  and  section  1468,  ante. 

7,8.  Construction   of   above   section With 

Civil  Code. 
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9,10.  Controls    Civil    Code  — Order    setting 
apart  does  not  affect  rule. 

11.  Conveyance  to  wife  of  separate  prop- 

erty declared  on — Effect  of. 

12.  Date  of  decree— Is  time  of  vesting  of 

title. 

13.  Death — Does   not   affect   character   of 

property — Death  of  survivor,  effect 
of. 

14.  Death  of  husband — Homestead  vests  in 

wife. 

15.  Devisees    are    not    included    in    word 

llhei^a.,, 

16.  Effect  of  setting  off  part  of  property. 

17.  Ejectment  by  devisee  after  death  of 

widow — Presumption. 

18.  Encumbrance  on — Deed  of  trust. 

19.  Same  —  Same  — r  Presentation  as  claim 

against  estate  is  not  necessary. 

20.  Entry  of  order  setting  apart  homestead 

—Not  necessary  to  pass  title. 

21.  Estate  worth  less  than  one  thousand 

five  hundred  dollars. 

22.  Exemption  —  Construction  —  Policy  of 

law. 

23.  8ame— Continues   after   death   of   one 

spouse. 

24.  Same— Conveyance   by   husband   after 

death  of  wife. 
25,28.  Same— Devisees   of   survivor— Extends 
to. 

27.  Same— Extent  of. 

28.  Foreclosure  of  mortgage  upon   home- 

stead. 

29.  Same— By  mortgagee  in  possession. 

30.  Grantee  of  survivor — Title  of. 

31.  Heirs  have  vested  title. 

32.  Homestead  —  Separate     property     of 

spouse— Selection  of— Title  of  sur- 
vivoT. 

33.  Homestead-declaration  —  Land    partly 

community  and  partly  separate  prop- 
erty—Title on  death  of  wife. 
34,35.  How  title  vests  in  survivor. 
38.  "Husband"  and  "wife,"  survivor- 
Meaning  of  words. 

37.  Inheritance-tax— Act  of  1905— Not  li- 

able to. 
37a.  8ame  —  Act    of    1913  —  Liability    of 
homestead  property  for. 

38.  Intent  of  legislature. 

39.  Joint  tenancy — Former  rule. 

40.  Sime— Effect  of  amendment. 

41.  Jurisdiction  over  homesteads. 

42.  Levy   of    execution    on    homestead  — 

Creates  no  lien. 

43.  Majority  of  children— Rights  after  at- 

taining. 
41  Money  in  lieu  of  homestead. 

45.  Nature  of  estate. 

46.  Xatare   of    title    vesting— Disposition 

by  widow. 


47.  New  trial  in  proceedings  to  set  apart. 

48.  Order  not  essential. 

49.  Particular  heirs  should  not  be  named. 

50,51.  Probate   homestead — After   the   death 
of  the  husband. 

52.  Same — Only  affected  by  order  setting 

apart. 

53.  Remainder  is  asset  of  estate. 

54-58.  Rights,  immunities,  and  title  of  sur- 
vivor. 
59-  64.  Setting  apart  homestead — In  general. 

65-69.  Same  —  Appeal    from    order    setting 
apart. 

70.  Specific  devise — Property  set  apart  is 

not. 

71.  Statute    in    force   at    death — Controls 

descent  of  homestead-property. 

72.  Subsequent     spouse  —  Not     protected, 

when. 

73.  Succession — Under  above  section.  . 

74-  76.  Same— Amendment  of  April  16,  1880. 

77.  Same — Same — Conflict  with  Civil  Code. 

78.  Same — Same — Effect   of   rule   of   con- 

struction   of    section    325,    Political 
Code. 

79.  Same — Successor  in  interest. 

80.  Same— Wife  as  mortgageor. 

81,82.  Survivorship— As  to  value  at  time  of 
death  being  immaterial. 

83,84.  Same — Survivorship  of  wife. 

85.  Same — Same — Effect  of  decree  of  dis- 

tribution. * 

86.  Same — Same — Order  of  distribution. 

87.  Testamentary  disposition — Is  subordi- 

nate to  rights  of  family. 

88.  Title  not  adjudicated  by  order  setting 

apart. 

89.  Same — Opposition  not  an  estoppel. 

90.  Title    of  survivor— Is  not  affected  by 

order  setting  apart. 

91.  Value  at  time  of  selection  controls. 

92.  Vesting  of  title  in   survivor — Former 

rule, 


As  to  appraisement  of  homestead  and  sale 
thereof  under  execution  If  found  to  be  of 
value    more   than   the   statutory   exemption, 

see    Kerr's   Cyc.    Civ.    Code,    2d    ed.,    §§1245 
et  seq.  and  notes. 

As  to  devolution  and  vesting;  of  title  to 
homestead  set  apart  by  court  In  probate, 
see,  ante,   §§  1465,  1468  and  notes. 

As  to  disposition  of  life  estate  on  owner's 
death,  see,  post,  9  1723  and  note. 

As  to  family  allowance,  see,  ante,  §  1464 
and  note. 

As  to  homesteads  in  seneral,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.t  §9  1237  et  seq  and 
notes. 

As  to  limitation  of  value  In  setting*  apart 
probate    homestead,    see.    ante,    9  1465     and 
note, 
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As  to  remainder  after  setting*  apart 
■tead  for  limited  period  being  asset  of 
•tate,  snbjeet  to  administration  and  payme 
of  debts,  see,  ante,  8  1468  and  note. 


nt 


As  to  seetlon  belnm:  limitation  upon  power 
of  testamentary  disposition,  see,  ante,  §  1468 
and  note. 

As  to  selection  of  homestead,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed„  §5  1238,  1239,  1262- 
1264   and   notes. 

As  to  setting-  apart  of  homestead  by  court 
sitting-  In  probate,  see,  ante,  §  1465  and  note. 

As  to  succession  to  selected  and  recorded 
homestead,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
9  1265  and   note. 

As  to  Testing:  of  title  to  homestead  aet 
apqrt  by  order  of  court,  see,  ante,  S9  1465, 
1468  and  notes. 

As  to  what  property  may  be  impressed 
with  homestead  character,  see  note  70  Am. 
Dec.  344-353. 

As  to  widow  and  minor  children  being  en- 
titled to  remain  In  possession  of  homestead 
until  filing  of  Inventory,  see,  ante,  5  1464 
and  note. 

1.  Abandonment— Conveyance  by  husband 
alone  to  third  party  who  afterwards  con- 
veys to  wife  does  not  effect  abandonment  of 
homestead,  as  such  conveyance  passes  no 
title,  and  therefore  does  not  affect  rights  of 
husband  in  homestead  after  death  of  wife. 
— Estate  of  Geary,  146  Cal.  105,  109,  79  Pac. 
855. 

As  to  abandonment  of  homestead,  see  note 
102    Am.    St.    Rep.    388-412. 

As  to  abandonment  of  homestead  by  at- 
tempt to  secure  other  homestead,  and  by 
grant,  see,  post,   §  14r<5  and  note  pars.   1,   2. 

As  to  effect  of  conveyance  or  encumbrance 
of  homestead  by  one  only  of  the  spouses,  see 

note  95  Am.  St.  Rep.  909. 

2.  Adverse  possession  of  widow. — Widow 
can  not  acquire  title  to  homestead  by  ad- 
verse possession  as  against  heir. — McKinnie 
v.  Shaffer,  74  Cal.  614,  617,  16  Pac.  509. 

3.  Alienation — Title    of    heirs    is    subject 

to  alienation  and  they  may  be  deprived  of 
same  by  execution  or  other  judicial  process. 
—Estate  of  Tittel,  139  Cal.  149,  162,  72  Pac. 
909. 

4.  Application  —  Section  1240  of  Civil 
Code,  which  declare  that  "homestead  is  ex- 
empt from  execution  of  forced  sale  except 
as  in  this  title  provided,"  is  not  in  terms 
limited  to  homestead  selected  by  parties, 
and  as  codes  are  to  be  construed  as  single 
statute,  provisions  of  above  section  must  be 
held  to  apply  to  every  homestead  whether 
selected  and  recorded  by  voluntary  act  of 
parties  or  order  of  the  superior  court. — 
Keyes  v.  Cyrus,  100  Cal.  322,  327,  34  Pac. 
722. 

5.  Community  property—Deed  to  wife. — 

After  a  deed  of  gift  of  an  undivided  por- 
tion of  an  estate  to  the  wife  by  the  hus- 
band, the  homestead  which  she  had  thereto- 
fore impressed  on  the  whole  property  while 


It  was  community  property.  Is  not,  as  to  the 
Interest  conveyed  to  her,  to  be  deemed  and 
treated  as  if  selected  from  her  separate 
property  without  her  consent,  and  as  vest- 
ing on  her  death  in  her  heirs,  under  the 
provisions  of  above  section.  On  the  contrary, 
upon  the  death  of  the  wife,  the  whole  of  the 
property  impressed  with  the  homestead 
vested  absolutely  in  the  surviving  husband. 
—Wall  v.  Brown,  162  Cal.  307,  309,  312,  314, 
122  Pac.  478. 

6.  Conflict  of  sections— Section  1265  of 
Civil    Code   and    section    1468,   ante,    do    not 

conflict  with  above  section.  The  clear  and 
explicit  language  of  above  section  deals  in 
detail  with  case  of  homestead  on  separate 
property,  created  by  owner  of  such  prop- 
erty. The  legislative  mind  when  enacting  it 
was  directed  specially  to  that  particular 
kind  of  homestead,  and  its  intent  then  di- 
rectly and  clearly  expressed  Is  not  to  be 
taken  as  changed  by  other  sections  which 
use  general  language,  and  in  which  there 
is  no  direct  reference  made  to  homestead 
carved  out  of  separate  property  by  will  of 
its  owner.  These  sections  when  read  to- 
gether clearly  mean  that  when  homestead 
has  been  selected  by  one  spouse  out  of 
separate  property  of  other  without  consent 
of  latter,  then,  upon  death  of  one  from 
whose  property  it  was  selected,  it  vests  in 
his  or  her  heirs,  subject  to  power  of  court 
to  assign  It  for  limited  period  to  family  of 
decedent,  but  when  selection  has  been  made 
from  separate  property  of  person  selecting 
or  joining  in  selection  of  same,  then  it  goes 
absolutely  to  survivor. — Estate  of  Croghan. 
92  Cal.   370,   871,   28  Pac.   570. 

7.  Construction  of  above  section— With 
Civil  Code. — The  clause  of  above  section  ex- 
cept as  provided  in  the  Civil  Code  does  not 
show  an  intention  to  allow  general  creditors 
to  reach  the  excess  in  value  over  five  thou- 
sand dollars.  It  evidently  means  the  provi- 
sions of  section  1241  of  the  Civil  Code. — 
Estate  of  McCarthy,  7  Cal.  App.  199,  202,  93 
Pac.  1047. 

8.  Above    section    must    be    construed    in 
connection    with   other   section   of  this   code 
and  of  the  Civil  Code   upon   the   subject    of 
homesteads.    A  homestead  selected  from  the 
community    property   or    from    the    separate 
property    of   the   spouse,  making  or   joining 
in  the  selection  vests  absolutely  in  the  sur- 
vivor, whether  the  value  thereof  be  in    ex- 
cess of  five  thousand  dollars  or  not,  and    is 
not  liable  for  the  debts  of  the  estate  of   the 
deceased  spouse,  although  such  estate   may 
be  otherwise  insolvent  and  the  fact  that   the 
excess   in   value   over   five   thousand   dollars 
might    have   been    reached   during   the    life- 
time   of    the    deceased    by    appropriate    pro- 
ceedings   and    that    the    creditors    are     thus 
placed  in  a  worse  position  by  the  death   can 
not  change  the  statute.   The  creditor  is   pre- 
sumed to  know  the  law  and  its  provisions 
in   relation   to    homesteads   and   exemptions 
and  the  debts  were  contracted  with  refer- 
ence thereto  and  to  the  right  of  the  survivor 
to  take  the  homestead  free  from  such  debts. 
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—Estate  of  McCarthy,  7  Cal.  App.  199,  203, 
>3  Pac.  1047. 

I.  Controls  Civil  Code-— Order  setting 
apart  aoe*  not  affect  rule. — Above  section, 
providing  that  homestead  selected  from 
community  property  vests,  upon  death  of 
husband  or  wife,  absolutely  in  survivor,  as 
amended,  is  latest  expression  of  legisla- 
tive will  upon  subject,  and  supersedes  pro- 
vision thereon  in  section  1266  of  Civil  Code. 
Under  above  section,  upon  death  of  husband, 
widow  becomes  owner  in  fee  of  such  home- 
stead property  by  virtue  of  her  survivor- 
ship, and  title  thus  acquired  is  not  affected 
by  subsequent  order  of  court,  setting:  prop- 
erty apart  to  her  as  homestead. — Estate  of 
Fath,  132  Cal.  609,  611,  64  Pac.  996.  See 
Sanders  v.  Russell,  86  Cal.  119,  21  Am.  St. 
Rep.  26,  24  Pac.  862;  Estate  of  Croghan,  92 
Cal.  370,  28  Pac.  570;  Weinrelch  v.  Hensley, 
121  Cal.  647,  54  Pac.  '54;  Estate  of  Young;, 
123  CaL  337,   55   Pac.    1011. 

10.  Above  section  controls  over  section 
1265  of  Civil  Code,  having  been  amended  at 
a  later  date. — Weinrelch  v.  Hensley,  121 
CaL  647,  653,  54  Pac.  254. 

li.    Conveyance  to  wife  of  separate  prop- 
erty declared  oat— Effect  of. — Where  home- 
stead   is    selected    by    wife    from    separate 
property     of     husband,     and     subsequently 
husband  conveys  to  wife  part  of  such  prop- 
erty, and   wife  to   husband   her   interest   in 
balance,   and   they    still    continue    to    reside 
on  property,  the  transaction  has   not  effect 
of    abandonment    of    homestead.      By    deed 
from   husband    to   wife   she    acquired   prop- 
erty conveyed  to  her  as  her  separate  prop- 
erty, and   previous   filing;  of  declaration   of 
homestead  by  her  when  property  was  sepa- 
rate estate  of  husband  can  not  be  held  to 
be  selection  by  her  from  her  separate  prop- 
erty, or  consent  to  selection  of  such  prop- 
erty as    homestead,    therefore,    upon    death, 
title  does    not   vest   in   husband   absolutely. 
Property   must   be   treated   as   if  homestead 
thereon  had  been  selected  without  her  con- 
sent, and  vesting;  in  heirs,  subject  to  power 
of  court   to   assign  it  for  limited  period   to 
family-     of    deceased. — Estate    of    Lamb,    95 
CaL  397,   403.  30  Pac.   568. 

IX  Dmte  off  decree— la  time  of  vesting;  of 
title  to  homestead  set  apart  by  order  of 
court  -where  none  was  selected  in  lifetime 
of  deceased. — Estate  of  Boland,  43  Cal.  640, 
642. 

Death— Does  not  affect  character  of 
.rty—Death  of  survivor,  effect  of. — 
Homestead  character  of  property  and  its 
exemption  from  forced  sale  is  not  affected 
by  death  of  husband,  but  continues  so  long; 
as  it  remains  homestead.  Upon  death  of 
widow,  leaving;  no  minor  child,  there  ceases 
to  be  any  family  for  whose  benefit  exemp- 
tion existed,  and  homestead  itself  ceases 
to  exist.  It  is  then  subject  to  widow's  tes- 
tamentary disposition,  and  in  case  she  dies 
intestate,  ■will  descend  to  her  heirs  under 
laws  of  succession, — Estate  of  Fath,  132 
CaL  609.  612,  64  Pac.  995. 


A4.     Death  of  hushand— Homestead  veats 
In   wife. — Under    the    provisions    of    section 
1265   of  Civil   Code,   where  a   wife  declares 
a     homestead     in    community    property,     it 
vests  in  her  absolutely,   upon  the  death  of 
the    husband,    without    administration,    andj 
it  need  not  be  inventoried  in  administering;! 
the   estate. — Estate   of  Shirey,   167   Cal.   193,| 
138   Pac.   994.     To  same  effect,  Hart  v.  Ta- 
ber,  161  Cal.  20,  118  Pac.  252;  Humboldt  Sav. 
Bank  v.  McCleverty,   161   Cal.    285,  119   Pac. 
82;    Wall   v.    Brown,    162    Cal,   307,   122    Pac. 
478;  Estate  of  Stewart,  174  Cal.  587,  163  Pac. 
902. 

See,  also,  par.  62,  this  note. 

Aa  to  former  rale,  see  par.  92,  this  note. 

15.  Devisees  are  not  Included  In  word 
"heirs"  regarding;  those  in  whom  title  vests 
at*  expiration  of  homestead  set  apart  for 
limited  time.  Provision  that  title  shall 
vest  in  heirs  is  limitation  upon  right  of 
testamentary  disposition  of  property  upon 
which  homestead  has  been  impressed  by 
order  of  court,  and  removes  it  from  dispo- 
sition made  by  will. — Estate  of  Walkerly, 
108  Cal.  627,  654,  49  Am.  St.  Rep.  97,  41  Pac. 
772. 

16.  Effect  of  setting;  off  part  of  prop- 
erty selected  as  homestead  where  selected 
premises  are  of  more  than  five  thousand 
dollars  value  is  to  declare  portion  not  set 
off  no  part  of  homestead,  and  it  there- 
upon becomes  subject  to  all  debts  of  de- 
ceased.— Bank  of  Woodland  v.  Stephens,  144 
Cal.  659,  664,  79  Pac.  379. 

17.  Ejectment  by  devisee  after  death  of 
widow — Presumption. — In  action  of  eject- 
ment by  devisees  of  separate  property  of 
deceased  after  death  of  widow  to  whom  it 
was  set  apart  as  homestead,  it  will  not  be 
presumed  as  against  pleader  court  set 
apart  homestead  for  longer  time  than  al- 
lowed by  law. — Hutchinson  v.  McNally,  85 
Cal.  619,  621,  24  Pac.  1071. 

18.  Encumbrance  on  — Deed  of  trust. — 
Held  not  to  be  such  an  encumbrance  within 
the  meaning  of  above  section,  which  re- 
quires the  presentation  of  a  claim  against 
the  estate  as  a  condition  precedent  to  the 
enforcement  of  a  lien  or  encumbrance  upon 
the  homestead. — Athearn  v.  Ryan,  154  Cal. 
556,   98   Pac.  39. 

19.  Same — Same— Presentation  as  claim 
ajralnnt  estate  is  not  necessary  prerequisite 
to  enforcement  of  deed  of  trust  as  the 
same  is  not  a  lien  or  encumbrance  on  the 
homestead  within  the  meaning  of  above  sec- 
tion.— Athearn  v.  Ryan,  154  Cal.  554,  556,  98 
Pac.   390. 

20.  Entry  of  order  setting;  apart  home- 
stead—Not   necessary    to    pass    title. — It    is 

subject  to  same  rule  as  judgments,  and  is 
effectual  as  to  estate  and  those  entitled  to 
succession  from  time  of  its  rendition. — 
Otto  v.  Long,  144  Cal.  144,   146,  77  Pac.  885. 

21.  Estate  worth  less  than  one  thousand 
five  hundred  dollars. — Homestead  selected 
from  separate  property  of  decedent  without 
his    consent    may    be    set    apart    to    wi  low 
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absolutely  under  provision  of  section  1469, 
ante. — Estate  of  NefT,  139  Cal.  71,  72,  72 
Pac  632. 

22.  Exemption— Contraction  —  Policy  of 
law* — Consideration  of  terms  used  in  this 
chapter  and  construction  of  various  sec- 
tions thereof  lead  to  conclusion  that  legis- 
lature intended  homestead  set  apart  under 
its  provisions  should  have  legal  incident 
of  exemption  from  forced  sale,  same  as 
homestead  selected  by  decedent  in  his  life- 
time. Manifest  object  is  support  of  family, 
and  to  make  provision  for  their  support 
and  maintenance.  These  demands  of  family 
are  deemed  superior  to  those  of  heirs  or 
creditors.  The  general  policy  of  law  is  to 
protect  homestead.  This  construction  har- 
monizes with  that  policy,  and  is  consistent 
rather  than  in  conflict  with  provisions  of 
Civil  Code  for  creating  homestead. — Keyes 

v.  Cyrus,  100  Cal.  322,  325,  826,  34  Pac.  722. 

» 

As  to  exempton  of  homestead  from  forced 
•ale*  aad  exception*  to  rale*  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  59  1240,  1241  and  notes. 


28.  Same— Continues  after  death  of  oae 
spouse^— The  homestead  exemption  of  child- 
less surviving  spouse  is  five  thousand  dol- 
lars. In  case  where  debt  sought  to  be  en- 
forced was  contracted  during  existence  of 
community  and  of  homestead,  and  where 
the  homestead  itself  was  declared  during 
coverture  upon  community  property,  then, 
as  to  pre-existing  debts,  exemption  of 
homestead  is  same  in  survivor  as  it  was 
during  continuance  of  community. — Robin- 
son v.  Dougherty,  118  Cal.  299,  300,  50  Pac. 
649.  See  Banders  v.  Russell,  86  Cal.  119,  24 
Pac.  852;  Roth  v.  Insley,  86  Cal.  134,  24 
Pac.  853;  Dickey  v.  Gibson,  113  Cal.  26,  45 
Pac.  15. 

24.  Same— -Coaveyance  by  husband  after 
death  of  wife  of  part  of  premises  selected 
as  homestead  from  community  property 
does  not  nullify  exemption  right  nor  render 
property  subject  to  execution  for  debt  con- 
tracted before  death  of  wife. — Payne  v. 
Cummings,  146  Cal.  426,  431,  80  Pac.  620. 


—Devisees  of  survivor— Extends 

to. — Devisees  of  widow  leaving  no  minor 
children  take  homestead  premises  with  all 
rights  and  privileges,  including  exemption 
from  her  debts  conferred  upon  widow,  not- 
withstanding cessation  of  homestead  by  her 
death.  It  is  same  in  principle  as  if  she 
had  sold  property,  or  made  deed  of  gift 
thereof  in  her  lifetime. — Estate  of  Fath,  132 
Cal.  609,  613,  64  Pac.  995. 

26.  It  is  no  more  injury  to  creditors,  nor 
any  controveption  of  purposes  and  reason 
of  homestead  law,  for  debtor  to  pass  title 
by  will  than  by  deed,  for  if,  as  has  been 
held,  he  can  by  deed,  and  for  merely  love 
and  affection,  convey  remaining  interest 
to  his  children,  reserving  life  estate  to 
himself,  there  is  no  reason  why  he  may  not 
do  practically  same  thing  by  will  because 
his  creditors  are  prejudiced  on  one  side 
of  case  no  more  than  on  the  other. — Myer's 


Guardian   v.   Myer's   Admr.,   89   Ky.   442,   12 
S.  W.  933.  * 

27.  Same — Extent  of. — It  does  not  follow 
because  survivor  may  mortgage  or  dis- 
pose of  homestead  that  it  is  subject  to 
forced  sale  under  exection,  or  that  because 
title  vests  absolutely  in  survivor  it  is  sub- 
ject to  such  sale.  Vesting  of  such  title  is 
entirely  consistent  with  law  of  exemptions. 
—Tyrrell  v.  Baldwin,  78  Cal.  470,  474,  21 
Pac.  116. 

2S.  Foreclosure  of  mortgage  upon  home* 
atead. — In  action  to  quiet  title  generally  it 
appeared  that  defendant  was  rhe  mort- 
gagee of  a  mortgage  upon  a  homestead 
executed  by  husband  and  wife  and  which 
homestead  was  succeeded  to  by  the  wife  at 
the  death  of  the  husband  and  purchased  at 
a  probate  sale  under  section  1570.  post,  by 
the  mortgagee,  it  being  claimed  by  the 
plaintiff  that  no  proper  claim  under  above 
section  had  been  presented,  the  filing  of  a 
cross-complaint  asking  that  the  mortgage 
be  revived  and  foreclosed,  waiving  all  re- 
course against  any  of  the  property  of  the 
deceased  husband,  or  any  property  except 
that  described  in  the  mortgage,  and  a  judg- 
ment thereon,  was  upheld. — Ragglo  v. 
Palmtag,  155  Cal.  797,  803,  103  Pac.  312. 

29.     Same— By  mortgagee  in  possession^— 

Where  a  mortgage  was  executed  by  hus- 
band and  wife  upon  land,  upon  a  part  of 
which  the  husband  had  previously  filed  a 
homestead  declaration,  and  upon  the  death 
of  the  husband,  and  filing  of  an  inventory 
by  his  administrators,  including  the  land 
covered  by  the  homestead,  but  omitting  to 
mention  the  fact  that  the  homestead  estate 
existed,  an  insufficient  claim  on  the  mort- 
gage indebtedness  was  filed,  allowed  by 
the  administrators,  and  approved  by  the 
court,  and  afterwards,  and  subsequent  to 
the  wife's  death,  the  entire  tract  was  sold, 
subject  to  the  mortgage,  and  purchased  by 
the  mortgagee,  who  took  possession 
thereon,  the  latter  thereupon  became  a 
mortgagee  in  possession,  and.  in  an  action 
by  the  successors  in  interest  of  the  wife, 
to  quiet  title  and  regain  possession  of  the 
homestead,  the  mortgagee  may  set  up  the 
mortgage  indebtedness,  and  have  a  fore- 
closure of  the  mortgage  as  to  the  entire 
premises  covered  thereby,  and  the  plain- 
tiffs have  not  the  right  hereunder  to  have 
the  land  other  than  that  covered  by  the 
homestead  first  applied  to  the  payment  of 
the  mortgage  indebtedness. — Ragglo  ▼. 
Palmtag,  155  Cal.  804,  103  Pac.  312. 

SO.     Grantee      of      survivor  —  Title      of. 

Homestead  selected  from  community  prop- 
erty vests  in  widow  at  death  of  husband, 
and  decree  setting  It  apart  has  only  effect 
to  take  property  out  of  further  adminis- 
tration, therefore,  grantee  of  widow  takes 
by  deed  and  not  by  virtue  of  order  settings 
property  apart  to  her. — Vandall  v.  Teague, 
142  Cal.  471,  474,  76  Pac.  36. 

31.     Heirs  have  vested  title  to  homestead 
declared    upon    separate    property    of    de- 
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ceased  without  his  assent  subject  to  power 
of  court  to  set  it  apart  for  limited  period. — 
Gruwell  y.  Seybolt,  82  Cal.  7,  10,  22  Pac.  938. 


SI  Homestead  — -  Separate     property     of 
spemi    selection   of  — Title    of    survivor. — 

Under  the  provisions  of  the  above  section 
And  section  1265  of  the  Civil  Code,  where 
the  selection  of  a  homestead  is  made  by  a 
married  person  from  the  separate  party  of 
ine  spouse  selecting  it,  the  property,  on 
the  death  of  either  spouse,  vests  in  the  sur- 
vivor, and  the  property  so  vesting:  in  the 
sorriYor  does  not  come  to  him  or  her  "by 
descent,"  or  directly  from  or  through  the 
deceased  spouse. — Estate  of  Beer,  178  Cal. 
M.  171  Pac  1062,  following:  the  doctrine  in 
Saddlemire  v.  Stockton  Sav.  &  L.  Soc,  144 
Cat  ISO,  653,  79  Pac.  881;  Hart  v.  Taver,  161 
C»l  II.  118  Pac.  252;  Well  v.  Brown,  162 
Calm,  122  Pac.  478;  Estate  of  Shirey,  167 
Gil  W,  188  Pac.  994;  Estate  of  Klumpke, 
1*7  Cal  420,  139  Pac.  1062;  Williams  v. 
Williams,  170  Cal.  625,  151  Pac.  10. 

tt>  HoMestemd-declaratlon-— Land  partly 
•"■amnlty  aael  partly  separate  property— 
TO*  am  death  of  wife. — In  a  case  in  which 
a  homestead  has  been  declared  by  a  mar- 
ried woman  on  land,  one  undivided  one- 
half  of  which  is  her  separate  property  and 
toe  other  one-half  is  community  property, 
oo  the  death  of  the  wife  the  title  to  the 
undivided  half  which  was  community  prop- 
erty, and  on  which  the  homestead  was 
•elected  by  the  wife  and  recorded  while 
both  husband  and  wife  were  living:,  under 
the  provisions  of  the  above  section  vested 
Absolutely  in  the  surviving:  husband,  and 
the  undivided  half  which  was  separate 
property  of  the  wife,  and  on  which  the 
homestead  was  selected  by  her  was  re- 
corded, also  vested  absolutely  in  the  sur- 
ging husband  under  the  above  section. — 
In  re  Ballard,  178  Cal.  293,  178  Pac.  170. 

84.  Hew  title  vests  la  survivor. — Wife 
•wiving  her  husband  takes  homestead  not 
fer  virtue  of'  any  right  of  survivorship  as 
Joint  tenant  but  as  property  set  apart  to 
her  by  law  from  deceased  husband's  estate 
for  her  benefit  and  that  of  his  children,  if 
■«  has  any,  in  same  manner  as  other  prop- 
erty exempt  by  law  Is  set  apart  to  her,  and 
is  hands  of  survivor  homestead  is  still  not 
•object  to  sale  for  debts  'any  more  than  it 
*»»  before. — Tyrrell  v.  Baldwin,  78  Cal. 
<*.  475.  21  Pac  116. 

K-  It  Is  only  homestead  selected  from 
community  property  during:  existence  of 
community  to  which  law  of  title  by  surviv- 
orship applies. — Estate  of  Ollmore,  81  Cal. 
XI.  241,  22  Pac.  656. 

•*»  "Bastjand"  and  "wife,"  survivor— 
"•■■1st;  ef  words* — The  words  "husband" 
*nd  "wife"  as  here  used  in  reference  to  the 
rights  of  the  survivor  to  the  homestead  of 
the  couple,  are  used  In  both  their  common 
o*  colloquial  and  their  legal  and  technical 
••wing,  and  refer  to  a  "man  who  has  a 
wife-  and  "a  woman  who  has  a  husband," 
**4  can  not  be  uaed  to  designate  the  rela- 


tions of  such  man  and  woman  after  the 
marriage  has  been  dissolved,  and  a  decree 
of  divorce  entered. — Zanone  v.  Sprague,  16 
Cal.  App.  336,  116  Pac.  989. 

As  to   survivorship,  see   pars.    81-86,    this 
note. 


97.  Inheritance-tax —  Aet  of  1906  —  Hoi 
liable  to. — Homestead  set  apart  under,  sec- 
tion 1465,  ante,  is  not  subject  to  inheritance- 
tax  under  the  act  of  March  20,  1905. — Es- 
tate of  Kennedy,  157  Cal.  517,  521,  108  Pac. 
280. 

As      to     collateral     Inheritance-tax,     see 

Kerr's   Cyc.    Pol.    Code,    2d   ed.,    §  3762    and 
note. 

97a.  Same  —  Act  of  1013  —  Liability  of 
homestead  property  for. — In  a  case  in  which 
community  property  is  impressed  with  a 
homestead  during  the  life  of  the  husband, 
the  title  to  which  vests  absolutely  in  his 
widow  upon  his  death,  under  the  provisions 
of  the  above  section  and  section  1265  of 
the  Civil  Code,  the  homestead  estate  is  li- 
able to  the  inheritance-tax  imposed  by  sub- 
division 1  of  section  2  of  the  Inheritance- 
Tax  Act  of  1913,  (II  Henning's  General 
Laws,  3d  ed.,  p.  3284). — Estate  of  Stewart, 
174  Cal.  547,  163  Pac.  902. 

88.  Iateat  of  lesrlslatare. — The  ultimate 
object  of  all  legislation  respecting  home- 
stead is  to  protect  family  in  right  to 
preserve  their  home,  both  from  their  own 
improvidence  and  from  rapacity  of  their 
creditors,  and  in  view  of  this  fact  it  is 
proper  to  assume  that  any  legislation  upon 
subject  is  intended  for  its  protection,  and 
that  when  legislature  has  made  provision 
for  setting  apart  a  homestead  out  of  prop- 
erty of  decedent,  it  was  its  intention  that 
it  should  be  exempt  from  forced  sale. — 
Keyes  v.  Cyrus,  100  Cal.  322,  824,  34  Pac. 
722. 

89.  Joint     tenancy  —  Former     rnle. — The 

phrases  "descend  to"  and  "vest  in,"  found 
in  section  1265  of  the  Civil  Code  and  above 
section  prior  to  amendment,  and  when 
they  provided  that  upon  filing  declaration 
of  homestead  by  married  person  land  was 
thereafter  held  in  joint  tenancy,  merely 
expressed  operation  of  rule  of  survivor- 
ship, which  is  necessarily  Incident  to  joint 
tenancy,  and  they  did  not  furnish  any 
other  or  different  mode  for  transmission  of 
estate. — Estate  of  Headen,  52  Cal.  294,  297. 


40.  Same— Effect  of  amendment. — Under 
section  1265  of  the  Civil  Code,  before  it  was 
amended,  It  provided  in  effect  that  from 
filing  of  declaration  of  homestead  by  mar- 
ried person,  land  was  thereafter  held  by 
spouses  In  joint  tenancy,  and  that  on  death 
of  either  It  descended  to,  and  title  at  once 
vested  in,  survivor,  and  under  above  sec- 
tion, as  It  then  existed,  surviving  husband 
or  wife  took  property  by  virtue  of  right 
as  surviving  joint  tenant,  and  not  by  de- 
scent   or   succession,   although    husband   or 

wife  died  after  amendment  changing  rule. 

Estate  of  Headen,  52  Cal.  294,  297. 
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41.    Jurisdiction     over     fcosaeateada. — The 

probate  court  acquires  jurisdiction  over  a 
homestead  for  some  purposes  and  if  from 
ignorance  of  the  fact  that  it  was  a  home- 
stead or  by  inadvertence  or  mistake  of  law 
an  order  not  authorized  by  statute  is  made, 
its  proceedings,  however  erroneous,  are 
not  without  jurisdiction  and  hence  are  valid 
against  collateral  attack. — Raggio  v.  Palm-* 
tag,  155  Cal.  797,  802,  103  Pac.  312. 


43.-  Levy  of  execution  ©■ 
Creates  no  lien,  and  therefore  such  levy  on 
property  set  apart  to  widow  does  not  en- 
title creditor  to  proceed  to  sale  under  sec- 
tion 1505,  post — Sanders  v.  Russell,  86  Cal. 
119,  121,  24  Pac.  852. 

43.  Majority  of  eklldren  —  Rights  after 
attalnlna*. — After  attaining  age  of  majority 
rights  of  children  are  in  nature  of  rights  of 
remaindermen  or  reversioners,  and  widow 
is  entitled  to  possession  of  homestead  so 
long  as  she  desires  it.  Neither  adult  child 
nor  his  grantee  is  entitled  to  possession 
with  widow  as  tenant  in  common  of  the 
property. — Moore  v.  Hoffman,  125  Cal.  90, 
93,  73  Am.  St.  Rep.  27,  57  Pac.  769. 

44.  Money  In  lien  of  homestead.— Pro- 
bate Act  contains  no  authority  for  court 
setting  apart  money  to  widow,  in  lieu  of 
homestead. — Estate  of  Isaacs,  30  Cal.  105, 
113. 

45.  Nature  of  estate. — Estate  of  home- 
stead is  one  of  peculiar  nature.  It  is  pro- 
vision of  humanity  of  law  for  residence  of 
owner  and  his  family. — Bates  v.  Bates,  97 
Mass.  392,  395. 

46.  Nature  of  title  veatlna- — Disposition 
by  widow. — Title  and  right  of  estate  of  de- 
ceased, whatever  nature  of  title  or  right 
may  be,  vests  absolutely  in  widow  by  order 
setting  apart  community  property  as 
homestead,  and  she  may  thereafter  dispose 
of  or  mortgage  it  as  she  sees  fit.  If  she 
mortgage  it  and  mortgage  be  foreclosed 
purchaser  acquires  title  by  sale  under  such 
foreclosure. — Otto  v.  Long,  144  Cal.  144, 
146,  77   Pac.  885. 

47.  New  trial  In  proceeding*  to  set  apart. 

— A  motion  for  a  new  trial  does  not  He  in 
proceedings  hereunder  to  set  apart  a  home- 
stead, or  exempt  property. — Estate  of  Hey- 
wood,  154  Cal.  313,   97  Pac.  825. 

48.  Order  not  essential* — Title  to  prop- 
erty selected  as  a  homestead  from  the  com- 
munity property  vests  by  operation  of  law 

|  in  the  survivor  immediately  upon  the  death 
I    of  the  other  spouse  without  any  order  set- 
I    ting  apart  the  homestead  and   the  title  to 
such  homestead  could  not  be  affected  by  a 
subsequent   order   of  court. — Estate   of  Mc- 
Carthy, 7  Cal.  App.  199,  201,  93  Pac.  1047. 


60.  Probate  komcatead  After  the  death 
of  the  husband  a  probate  homestead  can 
not  be  set  apart  for  the  wife  out  of  a  mere 
undivided  half  interest  in  cotenancy  prop- 
erty, so  as  to  leave  her  own  undivided  half 
interest  unaffected. — Estate  of  Davidson, 
169  Cal.  104,  115  Pac.  49. 

51.  Only  such  lands  of  the  estate  of  a  de- 
ceased person  as  might  have  been  im- 
pressed with  the  character  of  a  homestead 
in  his  lifetime,  may  be  set  apart  as  a  pro- 
bate homestead. — Estate  of  Davidson,  159 
Cal.  99,  116  Pac.   49. 

62.  Same— Only  affected  by  order  setting 
apart. — Homestead  selected  from  com- 
munity property  or  from  separate  prop- 
erty of  person  making  or  joining  in  selec- 
tion, vests  absolutely  in  survivor  at  death 
of  one  of  spouses,  and  is  not  affected  by 
subsequent  order  of  court  setting  property 
apart  to  such  survivor  as  homestead. — 
Saddlemire  v.  Stockton  Sav.  &  L.  Soc,  144 
Cal.  650,  653,  79  Pac.  381.  See  Estate  of 
Fath,  132  Cal.  6Q9,  64  Pac.  995. 

See,  also,  par.  14,  this  note. 


49.     Particular  heirs  should  not  he  named 

in  order  setting  apart  homestead  for  lim- 
ited period.  Court,  while  sitting  in  probate, 
has  no  jurisdiction  to  adjudicate  between 
different  claimants  of  remainder. — Estate 
of  Firth,  145  Cal.  236,  240,  78  Pac.   643. 


63.  Remainder    1s    asset    of    estate,    and 

after  setting  apart  of  limited  homestead 
may  be  ordered  sold  for  payment  of  debts 
and  expenses  of  administration. — Estate  of 
Tittel,  139  Cal.  149,  153,  72  Pac.  909. 

64.  Rights,  Immunities,  and  title  of  ior- 
vivor. — Where  title  vests  absolutely  in  sur- 
vivor,   it   vesta   as    fully    and    perfectly,    so 
far    as    legal    title    is    concerned,    as    if    no 
homestead    had    ever    been    Impressed     on 
property.        Limitations      and      immunities 
which    accompany    enjoyment    of    property 
under  such  title  modify  not  title  but  its  en- 
joyment, and  are  such  only  as  statute  im- 
poses.    Save  as  to  these  limitations  and  Im- 
munities, homestead  ceases  to  exist.     It   is, 
under  above  section,  exempt  from  payment 
of   any    debt   or    liability    contracted    by    or 
existing    against    either    husband    or    wife 
previous    to    or   at    time    of   death    of    such 
husband    or    wife,    except    as'  provided     in 
Civil   Code.     Legislature   evidently  contem- 
plated that  cases  would  arise  in  which  third 
persons     would     succeed     by     purchase      to 
rights  and  title  of  successors  to  homestead, 
though  it  is  provided  by  section  1485t  post, 
that    such    purchaser   shall    have    all    rig/hts 
and   benefits   conferred   by   law   on   persona 
whose   interests   and   rights    they   acquired, 
and,  therefore,  mortgage  made  by  survivor 
after  homestead  had  thus  absolutely  vested 
in    him    is    valid.      And    homestead    having 
vested  in  survivor  at  death  of  his  spouse    is 
not   affected    by   second   marriage,    but     re- 
mains vested  In  him  absolutely,  and  not   as 
homestead   for    benefit   of   his   second    wife, 
and    after    his    decease    mortgage    thereon 
might  be  foreclosed,  as  provided  in  section 
1500,    post,    without    presentation    of   claim, 
as    required    In    cases    of    mortgages    upon 
homesteads. — Dickey  v.  Gibson,  113  Cal      26 
31,  46  Pac.  16. 

65.  A  homestead  declared   by  a   wife     on 
community  property  vests  in  her  absolutely 
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tad  without  administration  on  the  death  of 
her  husband.  It  need  not  be  inventoried  in 
idminiaterlng  his  estate. — Estate  of  Shirey, 
1(7  Cal.  19*.  1*8  Pac  994. 

H.  Such  a  homestead  never  is  a  part 
of  the  estate  of  the  deceased  wife  where 
the  husband  survives.  The  probate  court 
Is  without  power  to  affect  the  absolute 
title  vested  in  the  husband  at  the  moment 
of  the  wife's  death.  An  order  setting:  aside 
the  property  as  a  homestead  has  no  other 
effect  than  to  withdraw  it  from  further  con- 
sideration by  the  court  and  relieve  the  ex- 
ecutor or  administrator  from  further  obli- 
gation in  regard  thereto. — Estate  of 
Klumpke.  167  Cal.  415,  1*9  Pac.  1062. 

11.  If  a  homestead  selected  from  the 
community  property  vests  in  the  survivor 
■pon  the  death  of  the  husband  or  wife, 
such  Testing  may  not  be  made  to  depend 
apon  the  mere  estimate  of  the  appraisers, 
hot  upon  the  fact  that  the  premises  se- 
lected are  of  the  community  property. — Es- 
tate of  Bette,  171  Cal.  584,  153  Pac.  949. 

St.  An  order  setting:  apart  absolutely  to 
the  widow  of  a  deceased  person*  as  a  pro- 
bate homestead,  property  upon  which  she 
had.  previous  to  the  death  of  her  husband, 
declared  a  homestead,  and  which  was  in 
fact  his  separate  property,  but  returned  in 
the  inventory  as  and  declared  in  her  peti- 
tion to  be  community  property,  is  not  sub- 
ject to  collateral  attack  by  a  creditor  of 
the  deceased  upon  the  hearing:  of  the  set- 
tlement of  the  final  account  of  the  admin- 
istration of  the  estate,  notwithstanding: 
the  additional  fact  that  the  property  had 
been  returned  in  the  inventory  as  of  a 
value  of  more  than  five  thousand  dollars. — 
Estate  of  Bette.  171  Cal.   584,  153  Pac.  949. 

ssw    letttas;  apart  homestead— la  sjeaeral. 

—The  superior  court  sitting:  in  probate  has 
no  jurisdiction  to  set  apart  property  as  a 
homestead,  where  the  same  is  alleged  in 
the  petition  therefor  to  be  the  separate 
property  of  the  petitioner. — Estate  of 
Klumpke,  167  Cal.  415,  139  Pac.  1062. 

66.  In  a  proceeding:  to  set  apart  a  home- 
stead the  court  deals  only  with  the  prop- 
erty of  the  estate,  and  it  has  no  jurisdiction 
to  determine  the  title  to  the  property,  or 
the  validity  of  any  claim  of  title  adverse 
*o  that  of  the  estate. — Estate  of  Klumpke, 
-«T  CaL  415.  139  Pac.  1062. 

61.  An  order  setting:  apart  property  ab- 
*>l*tely  to  a  surviving:  husband  in  the  ad- 
n*t titration  of  the  estate  of  his  deceased , 
wife  Is  without  jurisdiction,  where  the 
Property  is  found  to  belong:  to  the  commu- 
nity.—Estate  of  Klumpke,  167  Cal.  415,  139 
**e.  1062. 

61  The  provision  of  section  1465,  ante, 
u  te  the  setting:  apart  of  a  homestead 
tr***  the  common  property  can  be  read  only 
**  ■teaning  such  common  property  as  is  a 
*•**  of  the  estate  under  administration, 
***  consequently  within  the  jurisdiction 
•f  the  court  in  probate,  as  in  the  case  of  a 
husband  leaving  community  prop- 


erty.—Estate  of  Klumpke,  167  Cal.  415,  139 
Pac.  1062.  • 

62.  An  order  setting:  apart  a  homestead 
has  no  other  effect  than  to  withdraw  the 
property  from  administration,  and  to  that 
extent  relieve  the  executor  or  administra- 
tor from  the  necessity  of  accounting:  there- 
for.— Estate  of  Klumpke,  167  Cal.  415,  139 
Pac.  1062. 

64.  The  superior  court  sitting  as  a  court 
in  probate  has  no  power  under  section 
1465,  ante,  in  an  administration  upon  the 
estate  of  a  wife,  to  select  and  set  apart  a 
homestead  to  the  surviving  husband  out  of 
what  was  community  property  of  the 
spouses,  where  no  homestead  was  selected 
during  their  lives,  or  to  select  and  set  apart 
such  a  homestead  from  any  property  other 
than  the  separate  property  of  the  wife. — 
Estate  of  Klumpke,  167  Cal.  415,  139  Pac. 
1062. 


66.  Same  — Appeal  from  order  oettlaa 
apart. — A  notice  of  appeal  from  an  order 
setting  apart  a  homestead  to  the  widow  of 
a  decedent  reading  as  follows:  "Notice  is 
hereby  given,  pursuant  to  section  953a, 
ante,  to  all  persons  concerned  that  the  un- 
dersigned desires  to  appeal,  and  does  hereby 
appeal  to  the  supreme  court  from  the  or- 
der," etc.,  is  sufficient  in  substance  as  a  no- 
tice of  appeal  under  section  %ilb,  ante. 
The  fact  that  It  is  drawn  so  as  to  serve 
the  double  office  of  a  notice  of  appeal 
and  a  notice  to  the  clerk,  under  section 
953a,  ante,  does  not  destroy  its  effect  as  a 
notice  of  appeal,  nor  is  the  statement  that 
it  is  given  "pursuant  to  section  953a,  ante," 
fatal  to  its  sufficiency  as  such  a  notice. — 
Estate  of  Faber,  168  Cal.  491.  143  Pac.  737. 

66.  A  lot  in  a  city,  having  no  improve- 
ments upon  it  except  two  small  buildings, 
each  of  which  was  unfit  for  a  dwelling- 
place — one  of  them  being  scarcely  large 
enough  to  inclose  an  ordinary  buggy,  and 
the  other  being  used  as  a  garage— can  not 
be  set  aside  as  a  probate  homestead  to  the 
widow  of  a  decedent,  notwithstanding  evi- 
dence tending  to  show  that  the  decedent 
prior  to  his  death,  intended  to  build  a 
dwelling-house  on  the  lot,  and  had  made 
indefinite  plans  for  its  erection. — Estate  of 
Faber,  168  Cal.  491,  143  Pac.  737. 

67.  An  unexpected  and  conditional  in- 
tent to  fit  a  place  for  residence  is  not  suffi- 
cient to  justify  a  court  in  setting  it  apart 
as  a  probate  homestead  under  section  1465, 
ante. — Estate  of  Faber,  168  Cal.  491,  142 
Pac.  787. 

68.  On  this  application  to  set  apart  a 
homestead  to  a  widow  the  character  of  the 
property  and  its  suitability  for  a  home- 
stead are  sufficiently  made  to  appear. — 
Estate  of  Pickard,  169  Cal.  150.  146  Pac.  425. 

69.  On  this  application  to  set  apart  a 
homestead  to  a  widow  in  fee,  the  evidence 
is  sufficient  to  show  that  the  homestead 
was  community  property  and  to  warrant 
the  court  as  prayed. — Estate  of  Pickard, 
169  Cal.  150,  146  Pac.  425. 
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70.  Specific  devise— Property  set  apart 
to  not. — Where  widow  takes  property  by 
virtue  of  order  setting  it  apart  to  her  as 
homestead,  and  not  as  devise,  she  is  not  in 
position  to  take  advantage  of  sections  1544, 
1563,  post,  relative  to  exemption  of  specific 
devises  from  payment  of  debts  of  estate. — 
Estate  of  Huelsman,  127  Cal.  275,  277,  59 
Pac.  776. 

71.  Statute  la  force  at  death— Controls 
descent,  of  homestead-property. — Effect  of 
order  setting:  apart  property  as  homestead 
is  only  to  remove  it  from  further  admin- 
istration, and  to  this  extent  relieve  admin- 
istrator from  necessity  of  accounting;  there- 
for, but  it  does  not  qualify  or  affect  title 
which  vested  in  survivor  at  instant  of 
death  of  deceased  spouse. — Rich  v.  Tubbs, 
41  Cal.  34,  36;  Bol linger  v.  Manning:,  79  Cal. 
7,  11,  21  Pac.  375;  Estate  of  Ackerman,  80 
Cal.  208,  210,  13  Am.  St.  Rep.  116,  22  Pac.4 
141;  Estate  of  Fath,  132  Cal.  609,  612,  64 
Pac.  995. 

72.  Subsequent  spouse  — Not  protected* 
when. — Where  husband  succeeds  to  home- 
stead, he  is  entitled  to  the  immunity  of 
the  exemption  from  forced  sale  for  his  per- 
sonal benefit  only  and  it  does  not  extend 
to  the  benefit  of  his  second  wife;  in  order 
to  give  her  rights  in  the  homestead,  a  new 
declaration  should  be  made. — Estate  of 
Clavo,  6  Cal.  App.  774,  777,  93  Pac.  295. 

78.     Succession— Under  above  section,  the 

right  to  have  property  upon  which  a  home- 
stead has  been  impressed  vests  absolutely 
in  the  surviving:  spouse  depends  upon  the 
character  of  the  property  at  the  time  the 
homestead  upon  it  is  selected. — Wall  v. 
Brown,  162  Cal.  307,  309,  310,  312,  314,  122 
Pac.  478. 

74.  Same— Amendment  of  April  16,  1880, 

to  above  section  providing:  that  when  a 
homestead  is  declared  by  a  wife  upon  the 
separate  property  of  a  husband  without  his 
consent,  it  vests  upon  his  death  in  his  heirs, 
can  not  be  construed  to  include  devisees, 
and  upon  the  death  of  the  husband  such 
homestead  vests  in  the  heirs  and  is  not 
affected  by  disposition  made  by  his  will. — 
Estate  of  McOee,  154  Cal.  204,  205,  97  Pac. 
299. 

75.  Under  the  provisions  of  above  sec- 
tion, as  amended  April  16,  1880,  a  home- 
stead declared  by  a  wife  upon  the  sepa- 
rate property  of  the  husband,  without  his 
consent,  vests,  upon  his  death,  in  his  heirs 
at  law,  and  is  withdrawn  from  the  disposi- 
tions of  his  will.  "Heirs"  can  not  be  con- 
strued to  include  "devisees." — Estate  of 
McGee,   154   Cal.   205,  97  Pac.   299. 

76.  Above  section,  as  amended  April  16, 
1880,  providing:  that  upon  the  death  of  the 
person  from  whose  separate  property  the 
homestead  was  selected,  the  title  thereto 
shall  vest  in  his  "heirs,"  is  the  latest  ex- 
pression of  the  legislative  will  upon  the 
subject,  and.  supersedes  the  conflicting  pro- 
visions of  section  1265,  Civil  Code,  as 
amended  April  6,  1880,  to  the  effect  that  the 


title,  in  such  case,  vesta  in  the  "heirs  or 
devisees." — Estate  of  McGee,  154  Cal.  206, 
97  Pac.  299. 

77.  Same  —  Same  —  Conflict  with  Civil 
Code. — The  amendment  of  1880  of  above  sec- 
tion being:  enacted  ten  days  later  than  the 
amendment  of  section  1265  of  the  Civil 
Code  is  the  latest  expression  of  the  legis- 
lative will  providing:  for  the  devolution  of 
the  title  to  a  homestead  selected  from  the 
separate  property  of  the  husband  without 
his  consent,  and,  therefore,  upon  the  death 
of  the  husband  such  property  vests  in  the 
heirs  as  provided  in  above  section  and  not 
in  the  heirs  or  devisees  as  provided  in  sec- 
tion 1265  of  the  Civil  Code. — Estate  of  Mc- 
Gee, 154  Cal.  204,  205,  97  Pac.  299. 

T8.     Sasae — Same— Effect   of  rale   of   con- 
struction   of   section    828»    Political    Code. — 

The  application  of  the  rule  that  where  a 
statute  is  wholly  repealed  and  re-enacted 
in  part  and  amended  in  part,  the  part  not 
altered  is  "to  be  considered  as  having:  been 
the  law  from  the  time  they  were  enacted, 
and  the  new  provisions  are  to  be  consid- 
ered as  having*  been  enacted  at  the  time  of 
the  amendment,"  does  not  affect  the  deter- 
mination of  the  court  that  the  present  sec- 
tion, so  amended  April  16,  1880,  is  the  lat- 
est expression  of  the  legislative  will  upon 
the  subject,  and  supersedes  the  conflicting 
provisions  of  section  1266,  Civil  Code,  as 
amended  April  6,  1880. — Estate  of  McGee, 
154  Cal.  207,  97  Pac.  299. 

79.  Same— Successor  la  Interest  who  has 
succeeded  to  a.  homestead  can  stand  in  no 
better  position  in  regard  thereto  than  the 
widow  did  and  is  entitled  to  no  greater 
privilege  than  she  enjoyed  in  her  lifetime. 
— Raggio  v.  Palmtag,  155  Cal.  797,  804,  103 
Pac.  312. 


80.  Same— Wife  as  mortgageor. — Where 
homestead  is  succeeded  to  by  widow  who  in 
the  lifetime  of  her  I.usband  Joined  in  the 
execution  of  a  mortgage  thereon  she 
stands  in  the  same  position  which  she 
would  have  occupied  had  she  executed  the 
mortgage  thereon  after  the  homestead  had 
been  set  apart  to  her. — Raggio  v.  Palmtag, 
155  Cal.  798,  804,  103  Pac.  312. 

81.  Survivorship— As  to  valve  at  rlawe  of 
death  being  immaterial.  —  Homestead  se- 
lected from  the  community  property  or  the 
property  of  the  spouse  making  or  Joining 
in  the  selection  vests  absolutely  in  the  sur- 
vivor entirely  free  from  liability  for  the 
debts  of  the  deceased  no  matter  what  may 
be  its  value  at  the  time  of  the  death. — Es- 
tate of  McCarthy,  7  Cal.  App.  199,  203.  93 
Pac.  1047: 

As  to  survivorship,  see  par.  36,  this   note. 

82.  Whether  excess  in  value  may  be 
reached  after  death  where  homestead  was 
of  a  value  exceeding  five  thousand  dollars 
at  the  time  of  its  selection  not  decided. — 
Estate  of  McCarthy,  7  Cal.  App.  199.  203.  93 
Pac.  1047. 

83.  Same  —  Survivorship   of    wife. Upon 

the  death  of  the  husband,  a  homestead   de- 
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dtnd  by  the  wife  upon  the  community 
property  vests  In  her,  under  the  provisions 
of  above  and  section  1265,  Civil  Code,  with- 
out any  administration  upon  his  estate. — 
Hart  v.  Taber,  161  Cal.  21,  118  Pac.  252. 

14.  Where  a  wife,  during:  the  lifetime  of 
her  husband  declares  a  homestead  upon 
community  property,  which  is  included  in 
a  previously  executed  deed  of  trust  by  the 
heiband  to  secure  his  indebtedness,  such 
homestead,  upon  the  death  of  the  husband, 
^arrives  to  the  wife,  under  the  provisions 
of  above  and  section  1265,  Civil  Code. — 
Humboldt  Savings  Bank  v.  McCleverty,  161 
Cal.  290,  119  Pac.  82. 

85^    Same— Some— Effect  of  decree  of  dls- 

tribvttem. — Even  though  the  wife  is  the  ad- 
ministratrix of  the  estate,  and  property 
vas  appraised  as  a  part  thereof,  and  dis- 
:ri bated  in  undivided  shares  to  her  and  the 
children  of  the  intestate,  such  adjudication, 
as  against  a  mere  personal  judgment-credi- 
tor of  the  wife  is  not  conclusive  of  the 
homestead  character  of  the  property,  and 
does  not  estop  her  from  claiming  it. — Hart 
t.  Taber.  161   Cal.  22,  118   Pac.   252. 


**.    Same— Same — Order    of    distribution. 

—The  homestead  vesting  in  the  wife  by 
operation  of  the  statute,  upon  the  death 
of  the  husband,  neither  an  order  setting  it 
apart  to  her  and  her  children,  nor  an  order 
of  distribution,  would  take  away  her  home- 
stead right,  even  though  she  was  the  ad- 
ministratrix, and  the  property  was  ap- 
praised as  a  part  of  the  estate. — Hart  v. 
Taber,  161  Cal.  21,  118  Pac.  252. 

87.  Testamentary  disposition— -Is  subor- 
dinate to  ria-hts  of  faulty,  and,  therefore, 
where  one-half  of  certain  property  is  de- 
vised to  widow  the  whole  may  be  set 
apart  to  her  as  homestead.  In  such  case 
she  takes  by  virtue  of  order  and  not  by 
devise. — Estate  of  Huelsman,  127  Cal.  275, 
H6,  59  Pac.  776. 

8&  Title  not  adjudicated  by  order  set- 
ting apart. — Order  setting  apart  homestead 
can  not  impair  interest  in  land  acquired 
by  virtue  of  deed  executed  prior  thereto. 
By  order  setting  apart,   title  is  not  trans- 


ferred nor  affected.  Its  only  effect  is  to 
withdraw  property  from  administration. 
No  adjudication  of  title  is  proper,  nor  can 
be  made  in  such  proceeding. — Dickey  v. 
Gibson,  121  Cal.  276,  278,  53  Pac.  704.  See 
Estate  of  Burton,  64  Cal.  428,  1  Pac.  702; 
Estate  of  Kimberly,  97  Cal.  281,  82  Pac.  234. 

8G.     Same— Opposition  not.  an   estoppel. — 

Opposition  to  order  setting  apart  home- 
stead which  was  overruled  does  not  pre- 
clude opposing  party  from  establishing  his 
title  to  the  premises  in  an  action  for  that 
purpose. — Dickey  v.  Gibson,  121  Cal.  276, 
278,  53  Pac.  704.  See  Estate  of  Burton,  64 
Cal.  428,  1  Pac.  702;  Estate  of  Kimberly,  97 
Cal.  281,  32  Pac.  234. 

90.  Title  of  survivor— Is  not  affected  by 
order  setting  apart  homestead,  the  only 
effect  of  order  being  to  remove  property 
from  further  administration. — Saddlemire 
v.  Stockton  Sav.  &  L.  Soc,  144  Cal.  650.  652, 
79  Pac.  381. 

91.  Value   at    time    of  selection   controls. 

— If  homestead  selected  from  community 
property  v. as  not  worth  more  than  Ave 
thousand  dollars  at  time  of  its  selection 
it  vests  in  widow  and  children,  and  must 
be  set  apart  to  them,  although  at  time  of 
death  of  husband  and  father  it  was  worth 
much  more. — Estate  of  Burdick,  76  Cal.  639, 
641,  18  Pac.  805. 

92.  Vesting  of  title  in  snrvlvor — Former 
rnle. — Prior  to  amendment  of  section  1465, 
ante,  in  1881,  homestead  set  apart  to  widow 
from  separate  property  of  husband,  when 
none  was  selected  in  his  lifetime,  not- 
withstanding that  had  it  been  selected 
from  such  property  in  his  lifetime  it  would 
have  at  his  death  vested  in  his  heirs  sub- 
ject to  power  of  court  in  probate  to  set  it 
apart  for  limited  period.  The  provisions 
of  section  1465,  ante,  before  amendment, 
section  1265  of  Civil  Code,  and  above  section 
were  not  inconsistent  with  each  other,  and 
language  was  incapable  of  any  other  in- 
terpretation.— Mawson  v.  Mawson,  50  Cal. 
539,  541. 

As    to   vesting    of   title    in   snrvlvor,   see 

pars.  14,  52. 


§  1475.    SELECTED  AND  RECORDED  HOMESTEAD  SET  OFF  TO  PER- 

SON  ENTITLED.    If  the  homestead  selected  and  recorded  prior  to  the  death  of 

the  decedent  be  returned  in  the  inventory  appraised  at  not  exceeding  five 

thousand  dollars  in  value,  or  was  previously  appraised  as  provided  in  the  Civil 

Code,  and  such  appraised  value  did  not  exceed  that  sum,  the  superior  court 

mint,  by  order,  set  it  off  to  the  persons  in  whom  title  is  vested  by  the  preceding 

section.    If  there  be  subsisting  liens  or  encumbrances  on  the  homestead,  the 

claims  secured  thereby  must  be  presented  and  allowed  as  other  claims  against 

the  estate.    If  the  funds  of  the  estate  be  adequate  to  pay  all  claims  against 

the  estate,  the  claims  so  secured  must  be  paid  out  of  such  funds.    If  the  funds 

of  the  estate  be  not  sufficient  for  that  purpose,  the  claims  so  secured  shall  be 

paid  proportionately  with  other  claims  allowed,  and  the  liens  or  encumbrances 
ccp.—im 
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on  the  homestead  shall  only  be  enforced  against  the  homestead  for  any  defi- 
ciency remaining  after  such  payment ;  provided,  that  it  shall  be  the  duty  of  any 
executor  or  administrator,  within  sixty  days  after  the  first  publication  of  notice 
to  creditors,  to  notify  in  writing  the  record  holder  of  any  such  lien  or  encum- 
brance upon  real  property  subject  to  a  declaration  of  homestead  of  the  death  of 
the  testator  or  intestate,  and  unless  so  notified,  the  rights  of  the  holder  of  such 
lien  or  encumbrance  shall  not  be  affected  by  his  failure  to  present  such  claim 
as  hereinabove  required. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  362;  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt),  p.  88;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  211,  held  unconstitutional,  see  history,  §  5  ante; 
amendment  approved  May  21,  1917,  Stats,  and  Amdts.  1917,  p.  783. 
In  effect  July  27,  1917. 


HOMESTEAD  —  SELECTED     AND     RE- 
CORDED—SET-OFF TO  PERSON 
ENTITLED. 

1.  Abandonment — Attempt  to  secure  other 

homestead. 

2.  Same — By    grant — Reconveyance    does 

not  revive. 

3.  Action    not    barred    by    allowance    of 

claim — Practice. 

4.  Administrator — Not  necessary  party  to 

suit  to  foreclose  mortgage. 

5.  Cessation  of  right — Failure  of  court  to 

set  apart — Effect  of. 

6.  Claim — Need  not  be  presented  where 

all  property  is  Bet  ap^rt. 

7.  Collateral  security — Effect  of  non-pres- 

entation of  claim. 

8.  Commencement  of  action — Time  of. 

9.  Construction — Does  not  apply  to  ' '  pro- 

bate1' homesteads. 

10, 11.  Construction  with  other  sections. 

12.  Death   of   spouse — Failure   to   present 

claim — Loss  of  right  to  foreclose. 

13.  Declaration  subsequent  to  mortgage- 

Effect  of. 

14.  Deed  to  homestead — Absolute  in  form 

but  intended  as  mortgage. 

15.  Excess    in    value — Presentation    as    to 

portion  not  set  apart  not  required. 

16.  Same — Necessary    as    to    portion    set 

apart. 

17.  Judgment    against    widow    who    held 

homestead  as  survivor. 

18.  Jurisdiction  over  homestead — Payment 

of  debts  —  Sale  —  Estoppel  of  sur- 
vivor. 

19,  20.  Jurisdiction  to  discharge  liens. 

21.  Limitation    of   section — Value — "Pro- 

bate homestead. ' ' 

22.  Mortgage  authorized  by  court. 

23.  Mortgage  of  survivor. 

24.  Note — Presentation  of,  not  sufficient. 

25.  Object  of  section — Action  pending. 
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.  26.  Ownership  of  homestead  —  Mortgage 
upon  homestead  selected  from  sepa- 
rate property  of  wife  to  secure  debt 
of  husband. 

27.  Payment  of  liens — Method  of. 

28.  Personal  action  on  note  also  barred. 

29.  "Probate  homesteads1 '  not  affected. 

30.  Separate     property  —  Mortgage     of 

owner. 

.31.  Suspension  of  statute  of  limitations. 
32.  Waiver  of  recourse  to  other  property — 
Does  not  dispense  with  claim. 

See,  ante,  §  1474  and  note. 

As  to  claim*  la  general,  see,  post,  §9  1490 
et  seq.  and  notes. 

As  to  encumbrance  or  conveyance  of 
homestead,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
§  1242  and  note. 

As  to  foreclosure  suit  where  recourse 
against  nil  property  other  than  the  security 
la  waived,  see,   post,   §  1500  and   note. 

As  to  necessity  for  inventory-  and  ap- 
praisement of  homestead,  see,  ante,  §  1443 
and  note. 

1.  Abandonment  —  Attempt  to  secure 
other  homestead. — Abandonment  of  home- 
stead is  not  made  by  attempt  of  survivor  to 
gret  homestead  on  other  property.  It  can  be 
only  in  manner  specified  in  section  1243  of 
Civil  Code.— Bull  v.  Coe,  2  Cal.  Unrep.  807, 
15  Pac.  123. 

As    to    abandonment    of    homestead,    see 

Kerr's  Cyc.  Civ.   Code,  2d  ed.,   §g  1243,   1244 
and   notes. 

2.  Same— By    arrant— Reconveyance    does 
not  revive. — The  homestead  is  abandoned  by 
grant,  or  conveyance  of  both  husband  and 
wife,  although  such  grant  contain  provision 
that   the  grantors   shall   be  entitled   to   use 
of  the   property  during  life,  and    that  their 
minor    children    be    paid    certain     amounts 
by   grantee,   and   in    such   case    where    such 
grantee  afterwards  reconveys  to  his  grant- 
ors  a   mortgage   subsequently    placed    upon 
property    by    such    grantors    may    be    fore- 
closed after  their  death,  and   is   not   barred 
by  failure  to  present  same  as  claim  against 
their  estates,  provided  recourse  against  all 
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other  property  be  waived,  as  provided  by 
section  1500,  post. — Bank  of  Suisun  v. 
>urk,  106  Cal.  202.  204.  39  Pac.  531. 

X    Aftlta    not    barred    by    allowance    off 
ritia  —  Practice. — Presentation     or     allow- 
jp-e  of  claim  under  above  section   can  not 
t>*  held  to   forbid   commencement   of   fore- 
closure proceedings.    It  may  be  that  where 
there  are  funds   of   estate   sufficient   to   pay 
*<me  proportionate  part   of  mortgage   debt 
in  common  with  other  claims,  court  would 
upon  answer  of  defendant  on  proper  show- 
ing stay    final    action    in    foreclosure    suit 
until  such  proportion  could  be  ascertained 
and  paid.     Such   plea,   however,   would   not 
entitle  defendant  to  dismissal  of  action  or 
to  Judgment  on  merits. — Vandall  v.  Teague, 
142  Cal.  471.  476.  76  Pac.  35. 

4.  Administrator— Not  necessary  party  to 
■sit  te  foreclose  mortgafe  on  property  set 
apart  to  widow  as  homestead,  as  same  has 
ceased  to  be  an  asset  of  estate. — Schadt  v. 
Heppe.  46  CaL  433.  437. 

&.  Cessation  off  right— Failure  of  court 
to  set  apart  BaToct  off* — Where  homestead 
ii  selected  by  wife  from  separate  property 
of  husband,  without  his  assent,  it  ceases 
to  have  incidents  of  homestead  upon  death 
of  husband,  and  not  having  been  set  apart 
by  court  In  probate  is  subject  to  fore- 
closure of  mortgage  thereon,  executed  by 
husband  and  wife,  as  provided  in  section 
ISM,  post,  without  presentation  as  claim 
against  husband's  estate. — Weinreich  v. 
Hensley,  121  Cal.    647,   656,   54   Pac.   254. 

6.  Clalsn— Need  not  be  presented  where 
all  property  Is  set  apart  to  widow  before 
commencing;  suit  to  foreclose  mortgage  on 
property  set  apart  as  homestead. — Browne 
t.  Sweet.  127   Cal.   332,   335,   59  Pac.  774. 

7.  Collateral  security  —  Effect  of  non- 
rttteatatlon  off  claim. — Where  shares  of 
stock  are  pledged  as  additional  security 
for  mortgage  on  homestead,  foreclosure  of 
Hen  thereon,  where  all  recourse  against 
other  property  is  waived,  is  not  barred  by 
failure  to  present  as  claim,  although  fore- 
closure of  mortgage  is  so  barred. — Mechan- 
ics' Building  &  Lw  Assoc,  v.  King,  83  CaL 
MO.  442,  23  Pac.  376. 

a,    Commencement   of   action— -Time  off.— 

Action  to  foreclose  mortgage  on  homestead 
presented  and  allowed  as  claim  is  in  time 
if  commenced  before  close  of  administra- 
tion.—wise  ▼.  Williams,  72  Cal.  544,  547,  14 
Pac.  204. 


i>  Construction— Does  not  apply  to  "pro- 
late" homesteads. — There  can  be  no  ques- 
tion of  necessity  of  presenting  for  allow- 
ance claims  secured  by  mortgage  upon 
■omestead  within  cases  provided  for,  but 
tbove  section  in  express  terms  only  applies 
to  "homestead  selected  and  recorded  prior 
to  death  of  decedent,"  and  does  not  apply 
to  homesteads  subsequently  set  apart  by 
•sperlor  court  In  probate,  and  commonly 
known  as  probate  homesteads.  To  hold 
exception  created  by  above  section  to  gen- 
eral rule  laid  down  by  section  1500,  post,  ex- 


tends to  probate  homesteads  is  to  enlarge 
its  scope,  and  apply  to  it  class  of  cases  not 
included  by  language  of  statute  within  its 
provisions,  and  to  enlarge  exception  beyond 
express  intention  of  law-makers,  and  it 
follows  that  prior  lien  or  mortgage  on 
property  upon  which  homestead  character 
Is  impressed  by  court  in  probate  may  be 
foreclosed  without  presentation  of  claim, 
as  provide*}  by  section  1500,  post. — Mc- 
Gahey  v.  Forrest,  109  Cal.  63,  68,  41  Pac.  817. 

10.  Construct  lea    with    other    sections. — 

Above  section  and  section  1500,  post,  should 
be  construed  together  and  so,  if  possible, 
to  give  effect  to  each.  This  can  be  done 
by  limiting  operation  of  section  1500,  post, 
to  all  mortgages  and  liens  other  than  those 
on  homestead  specifically  required  to  be 
presented  by  above  section.  The  purpose  in 
providing  that  if  there  be  subsisting  liens 
or  encumbrances  on  homestead  they  must 
be  presented  is  to  preserve  homestead  if 
possible. — Camp    v.    Grider,    62    Cal.    20,    26. 

11.  Approved i  Wise  v.  Williams,  72  Cal. 
544,  14  Pac.  204;  Bollinger  v.  Manning,  79 
Cal.  7.  21  Pac.  375.  See  Bank  of  Woodland 
v.  Stephens,  144  Cal.  659,  663,  79  Pac.  379. 

12.  Death  of  spouse— Failure  to  present 
claim— Loss  of  right    to   foreclose. — In    the 

case  in  which  the  husband,  prior  to  his 
death,  had  declared  and  recorded  a  home- 
stead on  community  property  which  was 
at  the  time  subject  to  a  mortgage,  and  the 
mortgage  failed  to  present  a  claim  against 
the  estate  within  the  time  prescribed  in  the 
notice  to  creditors,  the  property  covered 
by  such  homestead  became  thereby  released 
from  the  operation  and  effect  of  the  mort- 
gage, and  an  action  for  the  foreclosure  of 
such  mortgage  could  not  thereafter  be 
maintained,  in  view  of  the  provisions  of 
section  1500,  post. — Votypka  v.  Valentine, 
41  Cal.  App.  74,  182  Pac.  76.  following  doc- 
trine in  Camp  v.  Grider,  62  Cal.  20;  Bollin- 
ger v.  Manning,  79  Cal.  7,  21  Pac.  376;  Hern 
v.  Kennedy,  85  Cal.  55,  24  Pac.  606;  Rosen- 
berg v.  Ford,  85  Cal.  610,  24  Pac.  779;  Hi- 
bernia  Sav.  &  L.  Soc.  v.  Laidlaw,  4  Cal. 
App.  626,  88  Pac.  730. 

As  to  presentation  of  claim  secured  hy 
mortgage,  etc.,  la  general,  see.  post,  {1497. 

18.  Declaration  subsequent  to  mortgage 
—Effect  of. — Mortgage  executed  by  hus- 
band alone  upon  community  property  is  not 
affected  by  declaration  of  homestead  there- 
after filed  by  wife,  and  in  such  case  mort- 
gage need  not  be  presented  as  claim  against 
wife's  estate  before  foreclosure  can  be 
maintained  after  her  death.  Above  section 
has  no  application. — Bay  City  Building  A 
L.  Assoc,  v.  Broad,  136  Cal.  525,  527,  69  Pac. 
225. 

14.  Deed  to  homestead  —  Absolute  In 
form  but  Intended  as  mortgage  must  be 
presented  as  claim,  or  lien  thereof  is  lost. 
— Bull  v.  Coe,  2  Cal.  Unrep.  807,  15  Pac.  123. 

15.  Excess  In  ▼nine— Presentation  as  to 
portion  not  set  apart  not  required. — Where 
homestead   selected   during   lifetime   of  de- 
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ceased  is  found  to  be  of  value  of  more 
than  five  thousand  dollars,  and  portion 
thereof  is  set  apart  to  widow,  mortgage 
executed  by  deceased  and  widow  may  be 
foreclosed  as  to  balance  of  property  with- 
out presentation  as  claim  against  estate. — 
Bank  of  Woodland  v.  Stephens,  144  Cal.  659, 
663,  79  Pac.  379. 

10.  Same— Necessary  as  to  portion  net 
apart. — Foreclosure  of  mortgage ^can  not  be 
had  as  to  portion  of  selected  homestead  set 
apart  to  widow,  where  selected  premises 
are  found  to  be  of  more  than  five  thousand 
dollars  in  value,  without  presentation  of 
claim. — Bank  of  Woodland  v.  Stephens,  144 
Cal.   659,   663,   79  Pac.  379. 

17.  Judgment  against  widow  who  held 
homestead  an  anrvlvor  must  be  presented 
as  claim  against  estate  before  proceedings 
under  section  1245  of  Civil  Code  for  ascer- 
taiment  of  value,  etc.,  can  be  maintained. 
— Sanders  v.  Russell,  86  Cal.  119,  122,  21 
Am.  St.  Rep.  26,  24  Pac.  852. 

18.  Jurisdiction  over  homestead  —  Pay- 
ment of  debts— Sale— Estoppel  of  survivor. 

— Although  homestead  selected  from  com- 
munity property,  or  separate  property  of 
party  making  selection,  vests  in  survivor, 
court  sitting  in  probate  has  jurisdiction 
over  it  for  some  purposes — providing  for 
payment  of  existing  liens,  etc.;  and  in  case 
where  surviving  husband,  as  administrator 
of  wife's  estate,  petitions  court  for  order  of 
sale  of  homestead  premises  without  dis- 
closing their  homestead  character,  and  a 
sale  is  had  under  order  of  court,  money 
being  used  to  pay  encumbrances  on  prop- 
erty, order  of  sale,  although  not  authorized 
by  statute,  however  erroneous,  is  not  with- 
out jurisdiction,  and  hence  is  valid  as 
against  collateral  attack  of  administrator, 
and  husband  having  failed  to  disclose 
homestead  to  court  is  estopped  from  con- 
testing-right  of  court  to  make  such  order 
of  sale. — Ions  v.  Harbison,  112  Cal.  260,  266, 
44   Pac.  672. 

19.  Jurisdiction  to  discharge  liens. — 
There  is  no  statute  authorizing  court  to 
discharge  liens  upon  property  set  apart  as 

*  homestead,  which  liens  were  never  pre- 
sented as  claims  against  estate. — Estate  of 
Huelsman,  127  Cal.  275,  277,  59  Pac.  776. 

20.  Estate  of  Huelsman,  127  Cal.  275,  59 
Pac.  776,  merely  holds  there  is  no  provi- 
sion for  paying  off  liens  on  probate  home- 
stead which  existed  as  debt  of  deceased, 
and  does  not  hold  that  administrators  can 
not  pay  off  liens  on  probate  homesteads 
which  they,  of  their  own  volition,  contrary 
to  spirit  of  law,  have  placed  there. — Es- 
tate of  Shively,  146  Cal.  400,  403,  78  Pac. 
869. 

21.  Limitation  of  section— Value— "Pro- 
bate homestead." — Above  section  Is  lim- 
ited to  cases  in  which  homestead  does  not 
exceed  five  thousand  dollars  in  value,  or  in 
which  mortgagee  seeks  to  proceed  in  fore- 
closure of  his  mortgage  against  property 
which   is   eventually   set   off  as  homestead. 


where  premises  described  in  homestead  dec- 
laration exceed  five  thousand  dollars.  It 
does  not  apply  at  all  to  probate  homes  tea''.. 
— Bank  of  Woodland  v.  Stephens,  144  Cal. 
659,  664,  79   Pac.  379. 

22.  Mortgage    authorised    by     court    on 

property  set  apart  as  homestead  should  be 
paid  from  proceeds  of  sale  of  other  prop- 
erty.—Estate  of  Shively,  145  Cal.  400,  40^ 
78  Pac.  869. 

23.  Mortgage  of  survivor  on  homestead 
to  which  he  has  succeeded  absolutely  need 
not  be  presented  as  claim  against  his  es- 
tate prior  to  foreclosure  under  provision 
of  section  1500.  post. — Dickey  v.  Gibson,  113 
Cal.  26,  31,  46  Pac.  15. 

24.  Note— Presentation  of,  not  sufficient. 

— Presentation  of  mortgage  on  homestead 
as  claim  against  estate  is  prerequisite  to 
action  for  foreclosure  of  mortgage,  and 
presentation  of  note  secured  by  mortgage 
is  not  sufficient  to  sustain  action  to  fore- 
close.— Perkins  v.  Onyett,  86  Cal.  348,  350, 
24  Pac.  1024. 

28.     Object   of  section— Action  pending.— 

The  purpose  of  legislature  in  providing  by 
above  section  that  if  there  be  subsisting 
liens  or  encumbrances  on  homestead  claims 
secured  thereby  they  must  be  presented  as 
other  claims  against  estate,  was  undoubt- 
edly to  preserve  homestead,  if  possible. 
Debt  secured  by  mortgage  on  homestead 
must  be  presented  as  claim  against  estate, 
or  same  and  foreclosure  of  mortgage  are 
barred,  and  it  makes  no  difference  that  ac- 
tion to  foreclose  was  pending  at  time  of 
mortgageor's  death,  or  that  there  is  no 
other  property  of  estate  against  which  re- 
course might  be  had.— Bollinger  v.  Man- 
ning, 79  Cal.  7,  10,  21  Pac.  375. 

As  to  presentation  of  claim  In  action 
pending  at  death,  see,  post,  9  1502  and  note. 

26.  Ownership  of  homestead  —  Mortgage 
upon  homestead  selected  from  separate 
property  of  wife  to  secure  debt  of  husband 

must  be  presented  as  claim  against  his 
estate.  The  language  of  section  is  gen- 
eral and  contains  no  limitation  depending 
upon  ownership  of  property  upon  which 
homestead  was  declared.  It  may  well  be 
that  in  opinion  of  legislature  it  was  nec- 
essary for  probate  court  to  have  before  it 
facts  as  to  homestead  so  as  to  enable  it  to 
act  Intelligently  upon  application  to  set 
oft  probate  homestead,  or  in  applying  funds 
of  estate  in  paying  off  particular  liens.  At 
any  rate,  requirement  of  statute  is  general, 
and  court  is  not  warranted  in  limiting  it  — 
Bull  v.  Coe,  2  Cal.  Unrep.  807.  15  Pac.  123. 
See  same  case,  77  Cal.  54,  56,  18  Pac.  808. 
overruling  this. 

2T.     Payment      of      Hens  —  Method      of.— 

Where  property  sought  to  be  set  apart  is 
encumbered  by  mortgage  proper  course  is 
to  set  it  apart  subject  to  mortgage,  after 
which  application  may  be  made  for  sale  of 
other  property  of  estate  to  pay  encum- 
brance as  provided  by  above  section. Lord 

v.  I^ord,  65  Cal.  84,  86,  87,  3  Pac.  96. 
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XL   Penwaal  action  on  note  also  barred. 

—When  mortgage  is  made  by  husband  and 
wife  upon  homestead   which   is   afterwards 
»et   apart     to     survivor,     mortgagee     can 
neither  maintain    his    action    to    foreclose 
mortgage    nor     have     personal     Judgment 
against  survivor,    unless    he    first    presents 
hi*  claim  against   estate  under  above   sec- 
tion.    A  mortgagee    is    not    authorized    to 
waive  security  and  bring  an  action  for  in- 
debtedness,   and    whether    he    releases    se- 
curity by  some   affirmative   act,   or    by   his 
neglect,  for  instance,   to   present   his   claim 
against  estate  of  deceased  mortgageor  when 
inch  presentation   is  necessary,  Is  immate- 
rial.—Hibemia  Sav.   &  Li.  Soc.   v.'  Thornton, 
1M  Cal.  427,  428.  42  Pac.  447. 

».   "Probate    homesteads"    not    affected. 

—Above  section  has  to  do  exclusively  with 
homestead  declared  during  lifetime  of 
spouses,  and  does  not  apply  to  probate 
homesteads. — Estate  of  Huelsman,  127  Cal. 
m.  177.  59  Pac  776. 


2s.    Separate     property  —  Mortgage     of 

•wMr.— Rule  of  Camp  v.  Grlder,  62  Cal.  21, 
does  not  extend  to  case  where  homestead 
it  declared  on  separate  property  of  wife 
mortgaged  to  secure  debt  of  husband.  Ex- 
cept for  homestead  purposes  separate  prop- 
erty of  survivor  is  not  part  of  estate  of  de- 


ceased and  all  demand  against  estate  -of 
deceased  being  waived  it  is  not  necessary 
or  proper  to  present  as  claim  against  es- 
tate mortgage  on  such  separate  property. 
In  case  above  stated  whatever  interest  hus- 
band obtained  in  property  by  virtue  of 
homestead  vested  in  wife  at  his  death,  and 
therefore  presentation  of  mortgage  as  a 
claim  was  not  necessary. — Bull  v.  Coe,  77 
Cal.  54,  60,  18  Pac.  808,  overruling  same 
case,  2  Cal.  Unrep.  807,  15  Pac.  123.  See 
Shadt  v.  Heppe,  45  Cal.  437;  Whitmore  v. 
San  Francisco  Sav.  Union,  50  Cal.  145,  149. 

31.     Suspension   of   statute   of   limitations 

on  mortgage  on  homestead  selected  from 
community  property  by  allowance  of  same 
as  claim  is  only  as  to  estate  and  is  not  as 
to  widow  in  whom  title  vested  at  death  of 
husband. — Van  da  11  v.  Teague,  142  Cal.  471, 
473,  76  Pac.  35. 

82b  Waiver  of  recourse  to  other  prop- 
erty—Does not  dispense  wltn  claim. — Where 
homestead  is  declared  on  property  subse- 
quent to  mortgage  thereof,  such  mortgage 
must  be  presented  as  claim  against  estate 
of  deceased  mortgageor  before  action  to 
foreclose  can  be  maintained,  although  com- 
plaint in  such  action  waives  recourse 
against  any  property  other  than  mortgaged 
premises. — Wise  v.  Williams,  88  Cal.  30,  33, 
25  Pac.  1064. 


§1476.  APPRAISERS  TO  CARVE  OUT  OF  THE  ORIGINAL,  EXCEED- 
DT0  FIVE  THOUSAND  DOLLARS  IN  VALUE,  A  HOMESTEAD,  AND  RE- 
PORT  THE  SAME.  If  the  homestead,  as  selected  and  recorded,  be  returned  in 
the  inventory  appraised  at  more  than  five  thousand  dollars,  the  appraisers 
urast,  before  they  make  their  return,  ascertain  and  appraise  the  value  of  the 
homestead  at  the  time  the  same  was  selected,  and  if  such  value  exceeded  five 
thousand  dollars,  or  if  the  homestead  was  appraised  as  provided  in  the  Civil 
Code,  and  such  appraised  value  exceeded  that  sum,  the  appraisers  must  deter- 
mine whether  the  premises  can  be  divided  without  material  injury,  and  if  they 
rind  that  they  can  be  thus  divided,  they  must  admeasure  and  set  apart  to  the 
parties  entitled  thereto  such  portion  of  the  premises,  including  the  dwelling- 
house,  as  will  amount  in  value  to  the  sum  of  five  thousand  dollars,  and  make 
report  thereof,  giving  the  metes,  bounds,  and  full  description  of  the  portion 
set  apart  as  a  homestead.  If  the  appraisers  find  that  the  premises  exceeded  in 
value,  at  the  time  of  their  selection,  the  sum  of  five  thousand  dollars,  and  that 
they  can  not  be  divided  without  material  injury,  they  must  report  such  finding, 
and  thereafter  the  court  may  make  an  order  for  the  sale  of  the  premises  and 
the  distribution  of  the  proceeds  to  the  parties  entitled  thereto. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  363;  by  Code  Commission,  Act  March  8, 
1901t  Stats,  and  Amdts.  1900-1,  p.  211,  held  unconstitutional,  see  his- 
tory, 1 5  ante. 


H0XE8TOAD— APPBAISEB8  TO  CABVE 

OUT. 

\L  Application  of  section — Value  at  time 
of  selection. 

3.  Contestant  is  entitled  to  notice. 


4.  Encumbered  property. 

5.  Liens  on  property — Effect  of. 

6.  Limitation  of  value— Construing  above 

section. 

7.  Portion  not  set  apart  is  not  exempt. 
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•8.  Practice. 
9,  10.  Property  not  capable  of  being  set  apart. 
11.  Statutory  provisions — Duty  of  court. 

See,  ante,  §S  1474,  1475  and  notes. 

As  to  appointment  of  appraisers  and  In- 
ventory and  appraisement  In  general,  see, 
ante,   §§  1443   et  se<i.  and  notes. 

As  to  consideration  and  effect  of  valne  of. 
the  property  upon  question  of  setting:  apart 
homestead,     see,     ante,     §§  1465,     1474     and 
notes. 

As  to  revaluation  or  reassignment  of 
homestead  for  appreciation  or  depreciation 
of  value,  see  notes  44  L.  R.  A.  400;  16 
L.  R.  A.   (N.  S.)   728. 

1.  Application  of  section— Valne  at  fane 
of  selection. — Provision  for  division  or  sale 
of  homestead  applies  only  where  property 
exceeded  five  thousand  dollars  in  value  at 
time  it  was  selected  or  was  appraised  at 
exceeding-  that  amount  by  proceedings  un- 
der Civil  Code,  and  does  not  apply  where 
property  did  not  exceed  that  sum  when 
selected,  although  it  did  at  time  of  death. 
— Estate  of  Burdick,  76  Cal.  639,  641,  18 
Pac.  805. 

2.  Appraisement  provided  for  In  above 
section  applies  to  homestead  selected  and 
recorded  during:  lifetime  of  deceased,  and 
value  is  to  be  fixed  as  of  time  homestead 
was  selected. — Estate  of  Walkerly,  81  Cal. 
579,  583,  22  Pac.  888. 

3.  Contestant  Is  entitled  to  notice  of  ap- 
pointment of  appraisers,  hearing  of  their 
report,  etc. — Estate  of  McCarthy,  1  Cal. 
App.  467,  470,  82  Pac.  685. 

4.  Encumbered  property  may  be  ordered 
sold  subject  to  liens  and  homestead  set 
apart  out  of  proceeds. — Estate  of  McCauley, 
50   Cal.   544,  546. 

5.  Liens  on  property—- Effect  of. — Section 
applies  to  declarations  of  homestead  made 
and  recorded  during;  lifetime  of  decedent, 
and  fact  that  mortgage  liens  rest  upon 
property  is  immaterial.  In  fixing  valua- 
tion of  homestead  premises,  liens  or  en- 
cumbrances of  any  character  are  not  an  ele- 
ment entering;  Into  question. — Estate  of 
Herbert,  122  Cal.  329,  331,  54  Pac.  1109. 

6.  Limitation  of  value— Construing  above 
section  with  section  1465,  ante,  although 
latter  contains  no  limitation  upon  value  of 
premises  which  may  be  set  apart,  court 
has  no  jurisdiction  to  set  apart  premises 
of  value  more  than  five  thousand  dollars. — 
Estate  of  Herbert,  122  Cal.  S29,  330,  54  Pac. 
1109. 

7.  Portion  not  set  apart  Is  not  exempt. — 

General     proposition     that    mortgage    upon 


homestead  can  not  be  enforced  unless  claim 
therefor  has  been  duly  presented  to  admin- 
istrator, has  been  settled  ever  since  the 
case  of  Camp  v.  Grlder,  62  Cal.  20,  but  thli 
rule  applies  exclusively  to  property  de- 
scribed in  mortgage  which  is  impressed 
with  character  of  homestead.  Where  prop- 
erty selected  as  homestead  is  found  to  be 
of  value  greater  than  five  thousand  dollars, 
and  part  thereof  Is  set  apart  under  pro- 
visions of  this  chapter,  balance  is  not  home- 
stead, and  becomes  subject  to  all  debts  of 
deceased,  including  mortgage  thereon,  and 
hence  rule  which  requires  mortgage  on 
homestead  to  be  presented  to  an  adminis- 
trator as  claim  is  limited  to  cases  In  which 
homestead  does  not  exceed  five  thousand 
dollars  in  value,  or  in  which  mortgagee 
seeks  to  proceed  in  foreclosure  of  his 
rribrtgage  against  property  which  is  even- 
tually set  off  as  homestead  where  premises 
described  in  homestead  declaration  exceed 
five  thousand  dollars.  It  does  not  apply  at 
all  to  probate  homestead. — Bank  of  Wood- 
land v.  Stephens,  144  Cal.  659,  663,  79  Pac. 
379. 

8.  Practice. — Regarding  appraisement  in 
matter  of  setting  apart  homestead,  it  is 
suggested  that  court  adopt  as  suitable  mode 
of  proceeding,  mode  still  found  in  article 
II,  chapter  5,  so  far  as  applicable  as  to  ad- 
measurement and  appraisal  of  homestead, 
the  report,  setting  of  day  for  hearing,  and 
notice  as  there  prescribed;  although  method 
originally  provided  in  that  article  for  set- 
ting apart  of  homestead  has  tyeen  repealed 
(per  Temple,  J.). — Kearney  v.  Kearney,  72 
Cal.  591,  597,  15  Pac.  769. 

9.  Property  not  capable  of  being:  net 
apart  as  homestead  can  not  be  ordered 
sold.  There  is  no  provision  for  setting 
apart  money  in  lieu  of  limited  homestead. 
— Estate  of  Noah,  73  Cal.  690,  693,  15  Pac. 
290. 

10.  Only  '  property  that  might  be  set 
apart  as  homestead  can  be  ordered  sold 
for  homestead  purposes.— Lord  v.  Lord,  65 
Cal.   84,   86,  3   Pac.   96. 

As  to  want  property  may  be  set  apart  as 
homestead,  see,  ante,  §  1466  and  note. 

11.  Statutory  provisions— -Duty  of  court. 

— Where  selected  homestead  was  of  value 
more  than  five  thousand  dollars,  It  was 
duty  of  court,  even  in  absence  of  any  statu- 
tory provision  for  determining  area  of 
homestead,  to  ascertain  amount  necessary 
to  make  up  value  of  exemption,  and  set  off 
that  value  alone  as  homestead. — Estate  of 
Delaney,  37  Cal.  176,  180;  Bank  of  Wood- 
land v.  Stephens,  144  Cal.  659,  663,  79  Pac 
379. 


§1477.  REPORT  OF  THE  APPRAISERS.  MAJORITY  AND  MINORITY, 
WHICH  MAY  BE  CONFIRMED.  Any  two  of  the  appraisers  concurring  may 
discharge  the  duties  imposed  upon  the  three,  and  make  the  report.  A  dissent- 
ing report  may  be  made  by  the  third  appraiser.    The  report  must  state  fully  the 
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«cts  of  the  appraisers.    Both  "reports  may  be  heard  and  considered  by  the  court 

in  determining  a  confirmation  or  rejection  of  the  majority  report,  but  the 

minority  report  must  in  no  case  be  confirmed. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  211,  held  uncon- 
stitutional, see  history,  §  5  ante. 

§1478.    DAT  TO  BE  SET  FOR  CONFIRMING  OR  REJECTING  THE  RE- 

PORT  OF  THE  APPRAISERS.    APPEAL.    When  the  report  of  the  appraisers 

is  filed,  the  court  must  set  a  day  for  hearing  any  objections  thereto,  from  any 

one  interested  in  the  estate.    Notice  of  the  hearing  must  be  given  for  such  time, 

and  in  such  manner,  as  the  court  may  direct.    If  the  court  be  satisfied  that  the 

report  is  correct,  it  must  be  confirmed,  otherwise  rejected.    In  case  the  report 

b  rejected,  the  court  may  appoint  new  appraisers  to  examine  and  report  upon 

the  homestead,  and  similar  proceedings  may  be  had  for  the  confirmation  or 

rejection  of  their  report,  as  upon  the  first  report. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  363;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  212,  held  unconstitutional,  see  his- 
tory, S  5  ante. 

HOMESTEAD — CONFIRMATION,  ETC.,  OP  It    is    error    for    court    to    receive    and    act 

APPRAISERS'  REPORT.  upon    report    without    notice    to    one    who 

I  Exemption— Effect  of  getting  apart  portion  contests    application    to    set    apart    home- 

of  property.  stead. — Estate  of  McCarthy,  1  Cal.  App.  467, 

1  Notice  esential.  m-  82  Pac"  «35- 

3.  8tme — Practice.  8.     Same  —  Practice.  —  Upon    contest    on 

_.       hearing:  of  application    to  set  apart   home- 
1 1.    Exe-ptloo-Eff^t    of    .«*«»*    apart  wfa         question   of  value   is   in   i8SUe, 

mtfe«   of   property. — Where    part    only    of  .  /* 

•elected  homestead  is  set  apart  remainder  "  i8  error  for  court  after  «»bml.sion  of 
lows  its  homestead  character  and  Is  liable  the  matter,  and  without  notice  to  contest- 
tor  debts  of  deceased. — Bank  of  Woodland  ant,  to  appoint  appraisers,  receive  their 
r.  Stephens.  144  Cal.  659,  663,  79  Pac.  379,  report,  and  thereupon  grant  the  petition. — 
*.    S«tlee      essential.— Notice      must      be  Estate  of  McCarthy,  1  Cal.  App.  467,  470,  82 


given  of  hearing;  report  of  appraisers,  and       Pac.  635. 

81479.  IF  REPORT  REJECTED,  OTHER  APPRAISERS  APPOINTED. 

[Repealed.] 

History:      Enacted    March    11,    1872;    repeal   approved   March   24, 
1874,  Code  Amdts.  1873-4,  p.  364. 

81480.  INSTEAD  OF  DIVIDING  HOMESTEAD,  WHO  MAT  TAKE  A 

DEED  THEREOF  AT  APPRAISED  VALUE.     [Repealed.] 

History:      Enacted    March    11,    1872;    repeal   approved   March   24, 
1874,  Code  Amdts.  1873-4,  p.  364. 

1 1481.     IF  NO  HOMESTEAD  IS  SELECTED  AND  RECORDED  PRIOR  TO 

DEATH  OF  DECEDENT,  ONE  MAT  BE  PETITIONED  FOR.    [Repealed.] 

History:      Enacted    March   11,    1872;    repeal   approved    March   24, 
1874,  Code  Amdts.  1873-4,  p.  364. 

§1482.     COUKT  TO  DIRECT  PARTITION  SUIT  IN  SUPERIOR  COURT, 

WHEN.     PROCEEDINGS  THEREON.     [Repealed.] 

History:     Enacted    March    11,    1872;    repeal    approved    March   24, 
1874.   Code  Amdts.  1873-4,  p.  364. 
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§  1483.    IF  PROPERTY  IS  COMMON  OR  SEPARATE,  COURT  TO  CAUSE 

APPRAISEMENT  AND  ADMEASUREMENT  TO  BE  MADE.     [Repealed.] 

History:  Enacted  March  11,  1872;  repeal  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  364.   . 

§1484.    NEW    APPRAISEMENT,    WHEN    ORDERED.     INSTEAD    OF 

DEEDING  PROPERTY  AT  APPRAISED  VALUE,  PUBLIC  SALE  TO  BE 

ORDERED,  WHEN.     [Repealed] 

History:  Enacted  March  11,  1872;  repeal  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  364. 

§1485.    COSTS,  TO  WHOM  CHARGEABLE.     PERSONS  SUCCEEDING 

TO  RIGHTS  OF  HOMESTEAD  OWNERS  HAVE  ALL  THEIR  POWERS 

AND  RIGHTS.    The  costs  of  all  proceedings  in  the  superior  court  provided 

for  in  this  chapter,  must  be  paid  by  the  estate  as  expenses  of  administration. 

Persons  succeeding  by  purchase  or  otherwise  to  the  interests,  rights,  and  title 

of  successors  to  homesteads,  or  to  the  right  to  have  homesteads  set  apart  to 

them,  as  in  this  chapter  provided,  have  all  the  rights  and  benefits  conferred  by 

law  on  the  persons  whose  interests  and  rights  they  acquire. 

History:  Enacted  March  11,  1872;  amendment  approved  April  16, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  89;  repeal  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  214,  held  uncon- 
stitutional, see  history,  §  5  ante. 

HOMESTEAD— COST  OF  SETTING  APART 
—TO  WHOM  CHARGEABLE,  ETC. 

1.  Devisees  of  successor  to  homestead. 

2.  Effect  of  conveyance  by  widow. 

3.  Entire  interest  must  be  acquired. 

4.  Entry  of  order  setting  apart  homestead  is 

not  necessary  to  pass  title. 

5.  Exemption — Extent  of. 

6.  Grantee  takes  at  termination  of  homestead. 

7.  "Probate  homesteads" — Section  not  ap- 

plicable to. 

8.  Same— Right   to   can  not   be   conveyed — 

Cessation  of  right. 

9.  Quitclaim  deed  of  widow  after  death  of 

husband. 
10.  Widow  individually  can  not  convey. 

See,   ante,    S§  1474-1478   and   notes. 

As  to  conveyance  of  homwteid  In  gen- 
eral, see  note  65  Am.  Dec.  482% 

As  to  devolution  of  title  to  homestead  and 
rights  of  surviving-  spouse  and  minor  chil- 
dren, see,  ante,  §5  1465,  1468,  1474  and  notes. 

As  to  exemption  of  home* tend  and  ex- 
tension of  the  right  to  devisee*  and  sran- 
tees,  see,  ante,  §  1474   and  note  pars.  22-26. 

As  to  title  of  grantee  of  survivor  to 
homestead,  see,  ante,  9  1474  and  note  par. 
35. 

1.  Devisee*  of  successor  to  homestead 
are  entitled  to  benefits  and  advantages 
conferred  by  above  section.  —  Estate  of 
Fath,  132  Cal.  609,  613,  64  Pac.  995. 

2.  Effect    of     conveyance     by     widow.— 

Whether  setting  apart  as  homestead  prop- 
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erty  which  has  been  conveyed  by  widow 
has  effect  of  defeating  title  so  conveyed,  or 
only  to  hold  it  in  abeyance,  not  decided. — 
Phelan  v.  Smith,  100  Cal.  158,  171,  34  Fac. 
667. 

3.  Entire    Interest    must    be    acquired. — 

Provisions  of  above  section  defining;  rights 
of  successors  by  purchase  to  homesteads, 
relate  only  to  such  purchasers  as  have  suc- 
ceeded to  rights  of  all  persons  entitled  to 
homestead,  and  has  no  application  where 
party  has  succeeded  to  right  of  one  only  of 
such  persons. — Phelan  v.  Smith,  100  Cal.  158, 
171,  34  Pac.  667. 

4.  Entry  of  order  setting  apart  home- 
stead   Is   not    necessary    to    pass    title,    and 

therefore  conveyance  of  widow  after  ren- 
dition but  before  entry  of  order  is  valid. — 
Otto  v.  Long,  144  Cal.  144,  146,  77  Pac.   885. 

5.  Exemption — Extent  of. — Persons  suc- 
ceeding "by  purchase  or  otherwise"  to  title 
of  successor  to  homestead,  hold  property 
under  same  exemption  as  did  person  to 
whose  interest  they  succeeded,  and  there- 
fore such  property  is  exempt  from  sale 
under  execution  for  debt  incurred  by  owner 
of  homestead. — Estate  of  Fath,  132  Cal.  609, 
612,   64    Pac.   995. 

6.  Grantee  takes  mt  termination  of 
homestead. — Grantee  of  surviving;  spouse 
takes  all  interest  in  estate  of  such  survivor, 
but  subject  to  power  of  court  tc  set  apart 
homestead.  Obvious  intent  of  above  section 
is  to  confirm  to  purchasers  of  estate  all 
rights  and  interests  which  grantor  had  or 
could  enjoy  subject  to  homestead  rig/ht,  and 
at  termination  of  homestead  unencumbered 
estates.     The   words   "successors    to    home- 
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steads"   certainly    Imply    this. — McHarry   ▼. 
Stewart,  4  Cal.  Unrep.  408,  35  Pac.  141. 

7.  "Probate  homcateadi"  —  Section  not 
applicable  t©„ — Above  section  has  no  appli- 
cation to  probate  homesteads. — Estate  of 
Moore.  57  Cal.  437,  446. 

&  Same— Right  to  can  not  be  conveyed 
— Cessation  of  rlffht. — Section  applies  only 
to  homesteads  declared  in.  lifetime  of  de- 
ceased and  not  to  homesteads  to  be  set  apart 
by  probate  court.  The  right  to  apply  for 
homestead  can  not  be  conveyed  and  should 


widow  die  before  making;  application  or 
lose  her  status  by  remarriage  right  to 
make  application  is  gone. — Estate  of  Moore, 
57  Cal.  437,  443. 

9.  Quitclaim  deed  of  widow  after  death 
of  husband  does  not  prevent  court  setting 
apart  as  homestead  portion  of  property 
therein  described. — Estate  of  Moore,  57  Cal. 
437,  442. 

10.  Widow    Individually    can    not   convey 

away  or  waive  right  to  homestead. — Phe- 
lan  v.  Smith,  100  Cal.  168.  168.  34  Pac.  667. 


§  1486.    CERTIFIED  COPIES  OF  CERTAIN  ORDERS  TO  BE  RECORDED. 

A  certified  copy  of  every  final  order  made  in  pursuance  of  this  article,  by  which 

a  report  is  confirmed,  property  assigned,  or  sale  confirmed,  must  be  recorded 

in  the  office  of  the  recorder  of  the  county  where  the  homestead  property  is 

situated. 

History:  Enacted  March  11,  1872;  repeal  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  214,  held  unconstitu- 
tional, see  history,  §  5  ante. 


1.  Provision  directory  only. — Failure  to 
record  order  setting  apart  homestead  does 
not  render  it  void  or  ineffectual.  Provision 
for  recording:  is  directory  and  not  neces- 
sary part   of   process   of   creating;   probata 


homestead. — Otto  ▼.  Long,  144  Cal.  144,  147, 
77  Pac.  886. 

As  to  reeordtnsjr  decree  relative  to  home- 
stead, see,  post,  8  1719. 


CHAPTER  VI. 

OP  CLAIMS  AGAINST  THE  ESTATE. 


i  1490.    Notice  to  creditors.  §  1502. 

f  1491.    Time  expressed  in  the  notice. 

I  1491a.  Filing    copy    of    printed    notice    to       §  1503. 
creditors.  §  1504. 

f  1492.    Copy  and  proof  of  notice  to  be  filed      §  1505. 
and  order  made.    . 

t  1493.    Tinre  within  which  claims  against  an 

<*state  must  be  presented.  §  1506. 

f  1494.    Claims  to  be  sworn  to,  and  when  al- 
lowed,   to    bear    same    interest    as      §  1507. 
judgments. 

f  1495.    Superior   judge    may    present   claim,      §  1508. 
and  action  thereon. 

I  1496.    Allowance  and  rejection  of  claims.        §  1509. 

§  1497.    Approved  claims  or  copies  to  be  filed.      §  1510. 
Claims  secured  by  liens  may  be  de- 
scribed.    Lost  claims.  §  1511. 

♦  1498.    Bejected    claims.      Notice    of    rejec- 
tion. Suit  must  be  instituted  with-      ft  1512. 
in  what  time. 

1 1499.  Claims  barred  by  statute  of  limita-      ft  1513. 

tions.    When  and  whom  judge  may      ft  1514. 
examine. 

1 1500.  Claims  must  be  presented  before  suit. 

1 1501.  Time  of  limitation, 


Claims  in  action  pending  at  time  of 

decease. 
Allowance  of  claim  in  part. 
Effect  of  judgment  against  executor. 
Execution  not  to  issue  after  death. 

If  one  is  levied  the  property  may 

be  sold. 
What  judgment  is  not  a  lien  on  real 

property  of  estate. 
May   refer   doubtful   claims.     Effect 

of  referee's  allowance  or  rejection. 
Trial  by  referee,  how  confirmed  and 

its  effect. 
Liability  of  executor,  etc.,  for  costs. 
Claims  of  executor,  etc.,  against  es- 
tate. 
Executor   neglecting   to    give   notice 

to  creditors,  to  be  removed. 
Executor    to    return     statement     of 

claims. 
Payment  of  interest-bearing  claims. 
Manner     of     closing    estates     when 

claims    are    unpaid    and    claimant 

can  not  be  found. 


1 1480.  HOTIOB  TO  CREDITORS.  Every  executor  or  administrator  must, 
immediately  after  his  letters  are  issued,  cause  to  be  published  in  some  news- 
paper of  the  county,  if  there  be  one,  if  not,  then  in  such  newspaper  as  may  be 
designated  by  the  judge  or  court,  a  notice  to  the  creditors  of  the  decedent, 
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requiring  all  persons  having  claims  against  said  decedent  to  file  thein,  with  the 

necessary  vouchers,  in  the  office  of  the  clerk  of  the  court  from  which  the  letters 

were  issued,  or  to  exhibit  them,  with  the  necessary  vouchers,  to  the  executor 

or  administrator,  at  the  place  of  his  residence  or  business  to  be  specified  in  the 

notice ;  provided,  said  residence  or  place  of  business  shall  be  in  the  county  in 

which  said  proceeding  is  had.     Such  notice  must  be  published  not  less  than 

once  a  week  for  four  weeks.    In  case  such  executor  or  administrator  resigns, 

or  is  removed,  before  the  time  expressed  in  the  notice,  his  successor  must  give 

notice  only  for  the  unexpired  time  allojved  for  such  filing  or  presentation. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  214,  held  uncon- 
stitutional, see  history,  §  5  ante;  amendment  approved  March  21, 
1911  Stats,  and  Amdts.  1911,  p.  424;  May  16,  1915,  Stats,  and  Amdts. 
1916',  p.  539;  May  3,  1919,  Stats,  and  Amdts.  1919,  p.  166.  In  effect 
July  22,  1919. 

CLAIMS  AGAINST   ESTATES  OF  DECE- 
DENTS—NOTICE TO  CEEDITORS. 

1.  Abbreviations  in  claim— "to  int." 

2.  Action  must  be  on  claim. 

3.  Additional   notice— Time   of  ordering. 
4,5.  Affidavit  to  claim — By  third  party. 
6,7.  Allowance  conclusive. 

8.  Claim  for  balance  due  on  a  building- 

contract. 

9.  Claim  ordered  paid. 
10- 12.  Construction  of  section— In  general. 

13.  Same— Of  section  1493,  post— Time  of 

presentation. 

14.  Same— Of  section  1497,  post— Identifi- 

cation of  mortgage  in  claim. 

15,16.  Same— Of  section  1511,  post— As  di- 
rectory and  not  mandatory. 

17, 18.  Same— Same— ' '  Neglect '  '—Discretion 
of  court. 

19,20.  Contest — Burden  of  proof. 

21,  22.  Corporations. 

23.  Damages  caused  by  obstruction  of  road. 

24.  Designation  of  time  for  presentation. 

25.  Same — Order  need  not  provide  number 

of  times. 

26.  Same — Order     fixes     time— Premature 

publication. 

27.  Effect  of  claim. 

28.  Estate  of  deceased  executrix — Demand 

founded   upon  trust  in  will  of  her 
decedent. 

29.  Effect  of  insufficient  notice. 

30.  Estate  set  apart  to  widow — Notice  not 

required. 

31.  Fraud     in     publication  —  Pleading  — 

Cause  of  action. 

32.  Giving  notice  of  claim  to  deputy  clerk 

in    court-room — Filed   in    "office    of 
the  clerk  of  the  court.' ' 

33.  Levy  of  execution   upon  debts   due  a 

judgment- debtor. 

34.  Newspaper  not  to  be  named  by  judge 

— Exception. 


35.  Omission  of  the  word  "dollars" — Or 
of  the  ordinary  dollar  sign. 

36.  Originals  presented  with  claim. 

37.  Place   for  presentation — Office   of  at- 
torney. 

38.  Presentation  of  claim — In  general. 

39.  Same — Premature  presentation. 

40.  Same — Same — Prior  to  publication  of 
notice. 

41.  Reference  to  record. 

42.  Statute     of    limitations  —  In     section 
1493,  post. 

43.  Same — Same — United  States  is  not  af- 
fected by. 

44.  Same — In  section    1500,   post — United 
States  is  not  affected  by. 

45.  Same — In  section  1504,  post. 
46-49.  Trust  property. 

50.  Void  foreclosure  sale. 


1.  Abbreviations     In     claim— "A     Int." — 

Demand  for  four  thousand  dollars  "&  int."  is 
sufficient  as  a  demand  for  four  thousand 
dollars    and    interest. — Raggrio    v.    Palm  tag, 

155  Cal.  797,  805,  103  Pac.  312. 

As  to  effect  of  omission  of  word  "dol- 
lar*," In  claim,  see  par.  35,  this  note;  also, 
post,  §  1494,  note  par.  22. 

2.  Action  must  be  on  claim. — It  is  thor- 
oughly settled  in  this  state  that  in  an  ac- 
tion against  the  estate  of  a  decedent  upon 
a  rejected  claim,  the  plaintiff  can  not  re- 
cover upon  any  other  cause  of  action  than 
that  set  up  in  the  claim  which  has  been 
presented    and    rejected. — Bechtel    v.   Chase, 

156  Cal.  707,  712,  106  Pac.  81. 

3.  Additional    notice— Time    of    orderlnjr. 

— Additional  notice  can  not  be  ordered 
after  notice  first  ordered  has  been  given 
and  time  to  present  claims  thereunder  has 
expired,  as  effect  of  such  order  would  be 
to  extend  time  for  presentation  of  claims. 
Court  might  have  ordered  additional  notice 
at  time  of  making:  order,  or  at  any  time  be- 
fore expiration  of  time  thereby  prescribed. 
or  when  proof  of  publication  was  presented 
court  could  have  determined  publication 
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did  not  give  notice  to  creditors,  and  it 
vonld  then  have  been  its,  duty  to  order  no- 
tice to  be  given,  as  though  no  previous 
Attempt  to  do  so  had  been  made,  in  which 
rase  time  to  present  claims  would  com- 
mence to  run  only  from  giving  of  new  no- 
tice-Johnston v.  Superior  Court,  105  Cal. 
Ml.  658,  39  Pac,  36. 

1   Afldavit   to    claim — By   third   party. — 

Where  affidavit  Is  made  by  a  person  other 
than  the  claimant,  it  must  show  the  rea- 
son why  it  is  made  by  such  claimant,  and 
in  the  absence  of  such  showing,  the  affida- 
Tit  ie  fatally  defective. — Maier  Packing  Co. 
r.  Prey,  6  Cal.  App.  80,  81,  89  Pac.  875. 

5.  Where  affidavit  to  claim  is  made  by 
one  other  than  the  claimant,  it  should  state 
in  addition  to  averring  that  he  has  no 
knowledge  of  any  off-sets,  facts  showing 
that  he  was  in  position  to  know  of  them 
if  any  existed. — Maier  Packing  Co.  v.  Frey, 
5  Cal.  App.  80,  82,  89  Pac.  875. 

t  Allowance  conclusive. — Subject  to  the 
right  of  an  interested  party  to  have  the 
allowance  of  a  claim  set  aside  for  cause, 
all  the  world  are  parties  to  probate  pro- 
ceedings relating  thereto  and  bound 
(hereby,  where  the  probate  proceedings 
have  been  regularly  pursued. — Shiels  v.  Na- 
than. 12  Cal.  App.  616,  108  Pac  84. 

7.  The  inconclusive  character  of  an  al- 
lowed claim  is  recognized.  Until  ordered 
paid  In  the  settlement  of  an  executor's  ac- 
count, it  ranks  merely  as  an  acknowledged 
debt,  and  is  still  subject  to  contest  by  the 
heirs,— Haub  v.  Leggett,  160  Cal.  494,  117 
Pac  556. 

8L  Clataa  for  balance  dne  on  a  building- 
esatraet  must  be  presented  against  the  es- 
tate of  a  deceased  person  within  the  statu- 
tory time  or  it  will  be  barred. — Estate  of 
HJncheon,  159   Cal.   760,   116   Pac.   47. 

*>  Claim  ordered  paid* — Until  a  claim  is 
ordered  paid  upon  the  settlement  of  an  ac- 
count of  the  executor,  It  does  not  attain  to 
the  dignity  and  force  of  a  judgment,  but 
ia  still  subject  to  contest  by  the  heirs. — 
Haub  v.  Leggett,  160  Cal.  494.  117  Pac.  556. 

Itv    Construction    of    section— -In   general. 

—Where  one  damaged  is  restricted  to  his 
remedy  at  law  for  a  breach  he  must  present 
his  claim  as  provided  in  this  chapter. — Mor- 
rison ▼.  Land.  169  Cal.  580.  147  Pac.  259. 

U.  An  executrix,  having  caused  notice 
to  creditors  to  be  duly  published,  is  en- 
titled to  a  decree  establishing  that  due  no- 
tice to  creditors  has  been  given,  although 
the  attorney  for  the  estate,  at  whose  office 
claim*  were  by  the  notice  required  to  be 
presented  has  removed  his  office,  during 
the  period  designated  in  the  notice,  within 
which  claims  might  be  presented. — Estate 
^  Labarthe,  6  Cof.  Prob.  Dec.  499. 

11.    Notwithstanding  the   removal   of  the 
executrix's  place   for  transacting  the   busi- 
es* of  the  estate,  the  court  has  no  power 
•  »  direct  the  giving  of  a  further  notice. — 
Estate  of  Labarthe,  6  Cot.  Prob.  Dec.  499. 


IS.  Same— Of  section  1408,  post — Time  of 
presentation. — Above  section  has  no  refer- 
ence to  an  action  for  specific  performance,  in 
which  it  is  not  plain  that  the  estate  is  in- 
debted to  the  plaintiff,  or  that  she  holds  any 
claim  payable  out  of  the  estate  in  the  courts 
of  administration;  but  that  plaintiff  is  the 
equitable  owner  of  the  whole  revenue  of  the 
estate,  and  as  such  entitled  to  a  conveyance 
from  those  having  the  legal  title. — Furman 
v.  Craine,  18  Cal.  App.  42,  46,  '47,  121  Pac. 
1007. 

As  to  presentation  of  claim,  and  effect  of 
premature  presentation,  see  pars.  38-40,  this 
note. 

14.  Same— Of  section  1407,  post— Identifi- 
cation of  mortgage  in  claim. — The  provisions 
of  above  section  as  to  the  reference  to  the 
record  of  the  mortgage  in  the  claim  pre-' 
sented  for  allowance,  are  enabling  and  not 
restrictive  or  exclusive;  and  any  other 
mode  of  statement  which  fully  informs  the 
personal  representative  of  the  deceased,  as 
to  the  terms  of  the  mortgage  is  sufficient. 
— Raggio  v.  Palmtag,  155  Cal.  800,  103  Pac. 
312. 


15.  Same— Of  section  1511,  post— As  di- 
rectory and  not  mandatory. — Thus  where 
the  omission  to  publish  the  notice  was  by 
inadvertence  or  where  the  executor  di- 
rected the  publication  thereof  and  believed 
the  same  was  being  made  the  court  is  not 
required  to  remove  him. — Estate  of  Chad- 
bourne,  15  Cal.  App.  363,  114  Pac.  1012. 

16.  While  the  language  of  above  section 
upon  its  face  seems  to  be  mandatory  the 
cardinal  canon  of  interpretation  requires 
that  effect  be  given  to  the  intention  of  the 
lawmakers  though  it  may  seem  opposed  to 
the  letter  of  the  statute.  It  is  not  the  duty 
of  a  court  of  justice  to  perpetuate  mistakes 
inadverently  made  by  the  lawmaker  by  a 
blind  adherence  to  the  letter  of  the  law 
when  the  purpose  of  the  law  is  apparent, 
and  courts  have  construed  "may"  as  man- 
datory giving  it  the  meaning  of  "shall"  or 
"must"  and  in  many  cases  it  is  held  that 
"shall"  and  "must"  are  directory  merely. — 
Estate  of  Chad  bourne,  15  Cal.  App.  363,  114 
Pac.  1012. 

17.  Same — Same-^"Neglect»  —  Discretion 
of  court. — Use  of  the  term  "neglects"  in 
above  section  indicates  very  clearly  that  the 
court  is  clothed  with  some  discretion.  It  is 
not  the  "omission"  or  "failure"  to  publish 
the  notice  that  demands  the  removal  of  the 
executor  or  administrator  but  if  he  "neg- 
lects for  two  months,"  etc.,  the  court  must 
revoke  his  letters.  "To  neglect"  and  "to 
omit"  are  not  synonymous  terms.  There 
may  be  an  omission  to  perform  an  act  or 
commission  which  is  altogether  involuntary 
and  inevitable;  to  neglect  is  to  omit  by 
carelessness  or  design. — Estate  of  Chad- 
bourne,   15   Cal.  App.   363,   114   Pac.   1012. 

18.  It  was  not  intended  by  the  legisla- 
ture that  in  every  case  of  an  omission  for 
two  months  to  publish  notice  to  creditors 
the  court  Is  required   to  revoke  the   letters 
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but  to  Invest  the  trial  judge  with  a  wise 
discretion  in  the  removal  of  executors  or 
administrators  and  to  confer  upon  him  the 
power  to  decline  to  revoke  the  letters  if  it 
appears  that  the  fa'lure  to  publish  within 
the  statutory  period  is  satisfactorily  ex- 
cused.— Estate  of  Chadbourne,  15  Cal.  App. 
863,   114    Pac.   1012. 

• 

19.  Content— Burden  of  proof. — A  Judg- 
ment establishing  a  claim  and  the  approval 
of  a  claim  by  the  judge  are  of  equal  force. 
Jt  establishes  a  claim  in  the  same  manner 
and  is  prima  facie  evidence  of  its  correct- 
ness, subject  to  be  afterwards  contested  by 
any  person  interested  in  the  estate  but  in 
such  case  the  burden  is  upon  the  party  con- 
testing to  show  that  the  claim  was  not 
properly  allowed. — Shiels  v.  Nathan,  12  CaL 
App.  604,  615,  108  Pac.  34. 

20.  Claim  of  administrator  or  executor 
must  be  presented  within  the  same  time  as 
that  of  any  other  creditor  and  the  only 
difference  as  regards  its  allowance  Is  that 
it  must  be  presented  directly  to  the  judge 
while  those  of  other  creditors  are  presented 
to  the  administrator  or  executor  and  to  the 
judge. — Estate  of  Long,  9  Cal.  App.  754, 
756,  100  Pac.  892. 

91.  Corporation*. — Where  claim  is  made 
by  a  corporation  and  verified  by  one  of  its 
officers,  it  is '  not  necessary  to  set  forth 
the  reason  why  the  affidavit  is  made  by 
the  person  it  is  made  by,  for  It  Is  not  a 
claim  verified  by  a  third  person  but  one 
verified  by  the  corporation  itself  through 
one  of  its  officers. — Scott  Stamp  &  Coin  Co., 
Ltd.,  v.  Leake,  9  Cal.  App.  611,  616,  99  Pac. 
731. 

As  to  foreign  corporations,  and  when  not 
within  the  exception  of  the  statute  as  pres- 
entation of  claim*,  see,  post,  9  1496,  note 
pars.  19,  20. 

22.  Where  an  Incorporated  company  pre- 
sents a  claim  against  the  estate  of  a  de- 
ceased person,  an  averment  of  the  fact  that 
claimant  is  a  corporation  constitutes  a  suf- 
ficient reason  why  the  affidavit  is  not  made 
by  the  claimant. — Maier  Packing  Co.  v. 
Frey,  6  Cal.  App.  80,  82,  89  Pac.  876. 

23.  Damages  cansed  by  obstrnetlon  of 
road  maintained  thereon  by  the  deceased 
and  by  his  executor  after  his  death  is  not 
such  a  claim  as  is  required  to  be  presented 
for  allowance  by  the  executor. — Leverone 
v.  Weakley,  165  Cal.  S95,  401,  101  Pac.  304. 

24.  Designation  of  time  for  presenta- 
tion.— Judge  in  first  instance  does  no  more 
than  direct  publication  of  notice.  He  does 
this  without  knowledge  of  actual  value  of 
estate.  Administrator  is  required  to  pub- 
lish notice  for  length  of  time  directed,  call- 
ing upon  all  persons  having  claims  against 
him  to  exhibit  their  claims,  with  necessary 
vouchers,  at  his  place  of  residence  or  busi- 
ness, as  specified  in  the  notice,  and  must 
prescribe  time  limit  within  which  such 
claims  nftist  be  presented.  Tf  estate  ex- 
ceeds  ten   thousand  dollars  in   value,   he   is 
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to  call  upon  claimants  to  present  their 
claims  within  ten,  months  of  date  of  first 
publication.  If  estate  be  less  than  ten 
thousand  dollars,  then  to  present  than 
within  four  months.  While  executor  or  ad- 
ministrator is  called  upon  to  designate  the 
time,  his  designation  is  not,  of  course,  ju- 
dicial determination  of  value  of  estate,  and 
is  binding  upon  no  claimant  if  it  be  not 
time  prescribed  by  law  according  to  value 
of  estate. — Estate  of  Wilson,  147  Cal.  108. 
110,  81  Pac.  313. 

25.  Same  Order  need  not  provide  num- 
ber of  times. — While  not  wholly  free  from 
ambiguity,  it  is  sufficiently  clear  that 
meaning  of  above  section  is  that  only  in 
those  instances  where  court,  in  its  discre- 
tion, by  reason  of  circumstances,  deems  it 
proper  to  require  more  extended  publication 
than  minimum  required  by  statute,  is  it 
necessary  to  specify  time  of  publication  in 
order.  In  all  other  instances,  order  may 
be  silent  in  that  respect,  and  when  it  is  so. 
publication  of  notice  thereunder,  not  less 
than  minimum  number  of  times  required  by 
section,  is  compliance  with  law,  and  con- 
stitutes legal  notice  to  creditors.  What  is 
said  in  Wise  v.  Williams,  88  Cal.  30,  25  Pac. 
1064,  suggesting  different  construction  of 
section,  was  not  pertinent  to  question  then 
before  court,  and  therefore  obiter. — Hens- 
ley  v.  Superior  Court,  11  Cal.  541,  542,  44 
Pac.   232. 

26.  Same— Order  fixes  time— Premature 
publication. — The  legal  period  of  publica- 
tion of  notice  to  creditors  is  to  be  fixed 
by  judge,  and  until  he  acts,  it  can  not  be 
known  whether  period  of  publication  will 
exceed  statutory  minimum  or  not.  With- 
out an  order  therefor,  there  can  be  no  legal 
period  of  publication,  and  consequently  no 
valid  publishing,  and,  therefore,  publica- 
tions made  prior  to  making 'of  order  can 
not  be  considered  in  determining  whether 
due  notice  has  been  given. — Wise  v.  Wil- 
liams, 88  Cal.  30,  33,  25  Pac.  1064.  See  Hens- 
ley  v.  Superior  Court,  111  Cal.  541,  44  Pac. 
232;  Estate  of  Wilson,  147  CaL  110,  81  Pac. 
813. 

2T.  Effect  of  claim.— 'Claims  when  al- 
lowed, approved  and  filed  partake  of  the 
nature  of  a  judgment  and  the  affidavit 
should  set  forth  facts  sufficient  to  make 
out  a  prima  facie  showing  that  the  claim 
is  justly  due  from  the  estate  over  and 
above  all  off-sets. — Maier  Packing  Co.  v. 
Frey,  5  Cal.  App.  80,  82,  89  Pac.  875. 

28.  Estate  of  deceased  executrix — De- 
mand founded  upon  trust  In  will  of  her  de- 
cedent.— Where  the  trustees  did  not  qual- 
ify, and  the  trust  fund  remained  in  the 
possession  of  the  executrix,  who  was  en- 
titled to  the  income  thereof  for  life,  and 
no  attempt  was  made  by  the  beneficiaries 
to  follow  the  specific  trust  property,  but 
merely  to  obtain  a  money  judgment  agrainst 
the  estate  of  the  deceased  executrix,  a  pres- 
entation of  the  claim  of  each  beneficiary 
against  her  estate  was  essential  to  a  cause 
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of  action  Involving  such  a  demand. — Burke 
t.  Manure,  154  Cal.  462,  98  Pac.  21. 

As  te  trust  property,  see  pars.  46-49,  this 
note. 

2*  Effect  of  Insufficient  notice  would 
be  only  to  extend  time  for  presentation  of 
claimi  nntll  proper  notice  be  given. — Pitte 
r.  Shipley,  46  Cal.  164,  161. 

39.   Estate    set    apart    to    widow — Notice 

set  refslreC — Notice  to  creditors  is  not  re- 
quired to  be  given  where  inventory  shows 
estate  to  be  of  value  less  than  one  thou- 
sand five  hundred  dollars,  and  it  is  set 
apart  to  widow. — Estate  of  Palomares,  63 
Cal.  412;  Estate  of  Atwood,  127  Cal.  427, 
«e,  19  Pac  770. 

to.  Fraud  In  publication  —  Pleading- 
Came  ef  action. — In  action  to  annul  pro- 
ceedings in  matter  of  estate  of  decedent  by 
which  due  notice  to  creditors  was  decreed 
to  hare  been  given  and  homestead  and  bal- 
ance of  property  set  apart  as  being  in 
▼alue  under  one  thousand  five  hundred  dol- 
Itrt,  and  administrator  discharged,  upon 
ground  that  administrator  was  guilty  of 
fraud  in  misstating  value  of  property,  and 
having  same  misstated  in  inventory  and 
appraisement*  and  in  publication  of  notice 
to  creditors,  complaint  Is  insufficient,  in 
any  event.  If  It  fail  to  allege  that  plaintiff 
had  no  knowledge  of  death  of  decedent  or 
cf  filing  of  Inventory,  for  having  such 
knowledge  put  plaintiff  In  possession  of 
fact  around  which  all  alleged  fraud  re- 
volved, that  is,  misstatement  of  value  of 
property,  and  having  such  knowledge, 
plaintiff  had  an  adequate  remedy  by  peti- 
tion to  probate  court  at  any  time  before 
final  closing  of  estate,  and  having  failed 
to  avail  himself  of  such  remedy,  equity 
will  not  interfere. — Tynan  v.  Kerns,  119 
Cal  447,  460,  61  Pac  693. 

ta.  tUvtaar  notice  of  claim  to  deputy 
la  court-room — Filed  In  "office  of  the 
ef  the  court." — Presenting  claims 
against  the  estate  of  a  decedent  to  the 
deputy  clerk  in  the  court-room  constitutes 
a  filing  of  the  claims  in  the  office  of  the 
clerk  of  the  court  from  which  the  letters 
were  issued,  within  the  provisions  of  the 
aboTe  statute,  each  department  of  the  su- 
perior court  being  necessarily  a  court,  and 
the  clerk  of  each  department  is  the  clerk 
of  that  court,  there  being  nothing  in  the 
proTiilons  of  sections  4178  and  4312  of  the 
Political  Code  that  militates  against  such 
s  conclusion;  these  sections  defining  the 
duties  of  county  clerks  require  them  to 
have  an  office  at  the  county  seat  and  that 
they  shall  be  In  such  offices  during  speci- 
fied hours  of  each  day  but  the  section  does 
not  provide  for  a  main  central  office  where 
the  permanent  records  are  to  be  kept  and 
U  shall  be  the  sole  and  exclusive  office  of 
the  county   clerk;    and   for   this    reason    it 

»ae  held  that  every  court- room  in  which 
*  deputy  clerk   Is  assigned   under   the  law, 

•  as  much   a   part   of   the   county    clerk's 


office  as  if  the  partitions  were  removed  and 
it  was  in  fact  a  part  of  one  room. — Keller 
v.  Gerber,  —  Cal.  App.  — ,  193  Pac.  809,  dis- 
tinguishing Tregambo  v.  Comanche,  67  Cal. 
601;  Estate  of  Sbarboro,  63  Cal.  5;  Ed- 
wards v.  Grand,  121  Cal.  264,  '53  Pac.  796; 
Hoyt  v.  Stark,  134  Cal.  178,  86  Am.  St. 
Rep.  246,  66  Pac.  223;  Rauer  v.  Standley,  3 
Cal.  App.  44,  84  Pac.  214. 

As  to  filing  claim  with  county  clerk  not 
being  sufficient,  see,  post,  §  1493,  note  par. 
39. 

As  to  place  of  giving  notice  of  claim,  see 

par.  37,   this  note. 

83.  Levy  of  execution  upon  debts  due  a 
judgment-debtor  creates  such  a  lien  thereon 
that  the  same  may  be  enforced  to  the  ex- 
tent of  the  debt  without  the  necessity  for 
the  presentation  of  a  claim  against  the 
estate. — Nordstrom  v.  Corona  City  Water 
Co.,  155  Cal.   206,  213,   100  Pac.  242. 

84.  Newspaper  not  to  be  named  by  jndge 
—-Exception. — Publication  of  notice  to 
creditors  is  function  which  statute  declares 
shall  be  performed  by  executor  t>r  admin- 
istrator like  any  other  duty  imposed  upon 
that  officer,  unless  some  restriction  is 
placed  upon  him,  manner  and  mode  of  its 
performance  is,  in  first  instance,  to  be  de- 
termined by  him.  Provision  that  if  there 
is  no  newspaper  published  in  county,  court 
is  to  designate  newspaper  in  which  notice 
is  to  be  published,  implies  that  power  of 
court  to  designate  paper  exists  only  in 
case  specified.  Nor  does  provision  for  re- 
quiring additional  notice  give  to  Judge 
power  to  specify  paper  in  which  it  shall  be 
published,  but  means  that  order  might  di- 
rect publication  with  greater  frequency,  or 
for  longer  period  than  once  a  week  for 
four  weeks. — Brouse  v.  Law,  127  Cal.  152, 
153,  59  Pac.  384. 

35.  Omission  of  the  word  "dollars"-— Or 
of  the  ordinary  dollar  sign  from  the  amount 
in  the  body  of  the  claim  Is  immaterial 
where  the  verification  of  the  claim  sets 
forth  and  shows  the  amount  thereof.-— 
Scott  Stamp  &  Coin  Co.,  Ltd.  v.  Leake,  9 
Cal.   App.   511,   516,   99   Pac.   731. 

As    to    effect    of    abbreviations    In    claim* 

see  par.  1,  this  note. 

86.     Originals     presented      with    .  claim. — 

Where  a  claim  is  properly  verified  and  at- 
tempts to  describe  a  note  and  mortgage 
omitting  however  the  names  of  the  mak- 
ers to  the  note  and  containing  a  clerical 
error  to  the  description  of  the  property  is 
accompanied  in  the  same  sealed  envelope 
in  which  presented  by  the  original  note 
and  mortgage,  it  must  be  held  sufficient 
for  here  the  administrator  was  offered 
more  satisfactory  means  of  information  of 
the  contents  of  the  note  and  mortgage  than 
is  required  and  the  clerical  error  in  the 
description  of  the  copy  of  the  mortgage 
must  be  held  cured  by  the  presentation  of 
the  mortgage  itself. — Ragglo  v.  Palmtag, 
165   Cal.   797,   807,    103   Pac.  312. 
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37.  Place  for  presentation — Ofllce  of  at- 
torney.— Declaration  that  notice  to  creditors 
must  require  claims  presented  to  exec- 
utor or  administrator  at  place  of  his  resi- 
dence or  business  to  be  specified  in  notice, 
should  be  construed  to  include  place  where 
administrator  transacts  business  of  estate, 
though  he  may  be  engaged  in  transacting: 
some  other  kind  of  business  elsewhere.  To 
hold  otherwise,  would  often  reader  it  quite 
inconvenient  for  creditors  to  present  their 
claim  at  all,  and  notice  requiring  presenta- 
tion of  claims  to  be  made  at  office  of  ad- 
ministrator's attorney,  same  being  specified 
as  his  place  for  transacting  business  of  es- 
tate, is  sufficient. — Bollinger  v.  Manning, 
79  Cal.  7,  10,  21  Pac.  376. 

A«  to  presentation  of  notice  of  claim  to 
deputy  clerk  In  court-room,  constituting: 
"filing;  in  onlce  of  clerk;  of  tne  court,"  see 

par.  32,  this  note. 

38.  Presentation  of  claim— -In  general. — 

A  claim  for  damages  for  special  injury  re- 
sulting from  the  obstruction  of  a  public 
highway,  not  being  a  claim  arising  upon 
contract,  is  not  one  requiring  to  be  pre- 
sented, under  the  provisions  of  above  sec- 
tion, prior  to  bringing  suit  thereon. — Lever- 
one  v.  Weakley,  156  Cal.  401,  101  Pac.  304. 

SO.  Same  —  Premature  presentation.  — 
Where  claim  presented  before  executor  has 
qualified  is  retained  by  him  for  some  time 
after  his  qualification  without  objection 
that  it  was  so  presented,  such  objection 
will  be  deemed  waived. — Scott  Stamp  & 
Coin  Co.,  Ltd.  v.  Leake,  9  Cal.  App.  511,  516, 
99  Pac.  731. 

40.  Same— Same— Prior  to  publication  of 
notice  to  creditors  is  valid. — Janin  ▼. 
Browne,  59  Cal.  37,  43. 

41.  Reference  to  record. — The  provisions 
of  this  section  regarding  the  reference  to 
the  'record  of  a  mortgage  in  the  statement 
of  a  claim  secured  thereby  are  enabling" 
and  not  restrictive  or  exclusive.  The  pur- 
pose of  the  reference  is  to  afford  means 
whereby  the "  administrator  may  ascertain 
the  terms  of  the  mortgage  and  the  land  it 
covers  and  the  statute  allows  a  mere  refer- 
ence to  the  record  instead  of  a  full  state- 
ment of  its  terms  which  might  otherwise 
be  necessary  and  any  other  statement 
which  fully  informs  the  administrator  of 
the  terms  of  the  mortgage  would  De  suffi- 
cient.— Raggio  v.  Palmtag,  155  Cal.  797, 
807,  103  Pac.  312. 

42.  Stntute  of  limitations  —  In  section 
149S,  post. — Where  at  the  time  a  claim  is 
presented,  it  is  according  to  its  face 
within  the  limitation  of  the  statute,  that  is, 
where  the  statute  has  not  run,  the  fact 
that  the  executor  held  the  claim  until  the 
bar  of  the  statute  had  attached  according 
to  the  face  of  the  claim,  can  not  be  held  to 
prevent  the  claimant  showing  that  during 
a  portion  of  the  time  of  the  apparent  run- 
ning of  the  statute,  the  debtor  was  absent 


from  the  state. — Scott  Stamp  &  Coin  Co.. 
Ltd.  v.  Leake.  9  Cal.  App.  511,  615,  99  Pac. 
731. 


43.  Same  Same— United  States  in  not  af- 
fected by  the  limitation  prescribed  in  above 
section. — Pond  v.  Dougherty,  6  Cal.  App. 
686,  689,  92  Pac.  1036. 
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Same— In  section  1500,  post— United 
Stntes  is  not  affected  by  the  limitation  pre- 
scribed by  section  1600,  post. — Pond  v. 
Dougherty,  6  Cal.  App.  686.  689,  92  Pac.  1035. 

4ft.     Same— In   section    1504,   post. — As    by 

above  section  a  Judgment  against  executors 
upon  a  claim  for  money  against  the  estate 
establishes  a  claim  in  the  same  manner  as 
if  it  had  been  allowed  and  approved,  the 
statute  of  limitations  can  not  run  against 
such  judgment  while  the  probate  proceed- 
ings are  pending  and  such  judgment  will 
not  be  barred  although  more  than  five 
years  elapsed  from  its  rendition  during 
the  time  the  probate  proceedings  are  pend- 
ing.— Shiveley  v.  Harris,  6  Cal.  App.  513, 
614,  90  Pac.  971. 

40.  Trust  property. — In  actions  against 
estate  of  a  deceased  executrix  of  her 
former  husband's  estate  by  devisees  under 
his  will,  the  property  having  been  left 
thereby  to  trustees  to  pay  the  Income  to 
the  wife  for  life  with  remainder  to  the 
devisees,  but  where  the  trustees  never 
qualified  and  the  wife  retained  the  prop- 
erty as  executrix,  and  where  no  attempt  is 
made  to  follow  the  specific  trust  property, 
the  action  can  not  be  maintained  without 
allegation  and  proof  of  the  presentation  of 
a  claim. — Burke  v.  Maguire,  164  Cal.  456, 
464,  469,  98   Pac.  21. 

47.  Property  held  by  a  deceased  as  ex- 
ecutrix of  another's  will,  as  trust  property 
and  presumably  segregated  from  her  own 
property  is  no  part  of  her  own  estate,  and 
the  executor  of  her  will  did  not  succeed  to 
the  trust  and  has  no  power  to  act  in  be- 
half thereof. — Burke  v.  Maguire,  164  Cal. 
469,  98  Pac.  21. 

48.  If  property  held  in  trust  by  a  de- 
ceased person  comes  into  the  hands  of  her 
executor,  an  action  can  not  be  maintained 
against  him  without  a  demand  for  the 
property  prior  to  the  suit. — Burke  v.  Ma- 
guire,  154  Cal.   456,  469,  98  Pac.  21. 

49.  In  action  against  executor  praying: 
judgment  to  be  paid  in  due  course  of  ad- 
ministration and  no  facts  are  pleaded,  stat- 
ing a  cause  of  action  in  equity  to  enforce 
a    trust    against    the    executor    personally. 

such    a    judgment    can    not    be    rendered. • 

Burke  v.  Maguire,  154  Cal.  456,  470,  98  Pac. 
21. 

50.  Void  foreclosure  sale.  —  Where  a 
mortgagee  becomes  the  purchaser  at  a  void 
foreclosure  sale  and  enters  occupation  of 
the  property  under  the  deed  improperly 
executed  and  delivered  by  the  commissioner 
he  is  nevertheless  a  mortgagee  in  posses- 
sion and  the  mortgageor's  assignee  can  not 
quiet  his  title  to  the  property  against  such 
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mortgagee  without  paying  or  offering  to  plies  to  a  void  sale  in  probate  to  a  mort- 
py  the  debt  for  the  security  of  which  the  gagee. — Raggio  ▼.  Palm  tag,  156  CaL  797, 
mortgage    was   created   and   the   same   ap-       801,  103  Pac.  312. 


§  1491.    TIME  EXPRESSED  IN  THE  NOTICE.     The  time  expressed  in  the 

notice  must  be  ten  months  after  its  first  publication  when  the  estate  exceeds 

in  the  value  the  sum  of  ten  thousand  dollars,  and  four  months  when  it  does  not. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commis- 
sion, Act  March  8t  1901,  Stats,  and  Amdts.  1900-1,  p.  214,  held  uncon- 
stitutional,  see   history,   §  5   ante. 


PRESENTING  CLAIMS— TIME  FIXED  IN 

NOTICE. 

1.1  Pleading — Time  of  presentation  of  claim. 

3.  Value — By  whom,  when,  and  how  deter- 
mined. 

i.    Pleading;  —  Time    of    presentation    of 

rials. — Allegation  in  action  on  rejected 
claim  that  it  was  presented  within  ten 
months  from  date  of  first  publication  of 
notice  to  creditors  and  reference  to  copy 
of  claim  with  verification  and  indorsements 
thereon  attached  to  complaint  is  sufficient 
afennent  of  presentation  of  claim. — Janin 
t.  Browne,  59  Cal.  37,  42. 

2.  Allegation  that  claim  was  presented 
within  ten  months  from  first  publication  of 
notice  to  creditors  is  sufficient  as  against 
general  demurrer,  although  it  might  ap- 
pear on  trial  that  it  was  barred  for  failure 
to  present  within  four  months. — Wise  ▼. 
Hogan.  77  Cal.  184,  188,  19  Pac.  278. 


3.  Talne^By  whins,  when,  and  how  de- 
termised* — From  fact  that  notice  to  cred- 
itors must  be  published  immediately  after 
executor  or  administrator  is  appointed,  and 
that  he  has  three  months  within  which  to 
return  inventory  and  appraisement,  it  is 
plainly  observable  that  law  does  not  con- 
template that  executor  or  administrator 
shall  obtain  information  from  appraise- 
ment for  purpose  of  fixing  time  specified  in 
notice  in  which  creditors  may  present  their 


claims.  It  would  seem,  therefore,  that  ex- 
ecutor or  administrator  must  for  himself 
and  at  his  own  risk,  investigate  and  de- 
termine value  of  estate  for  purpose  of  de- 
termining the  time  in  which  creditors  may 
appear  and  present  their  claims,  and  wrong 
determination  of  that  fact  by  him  may  of- 
ten result  in  serious  consequences,  for  his 
decision  is  in  no  sense  Judicial,  and,  there- 
fore, not  binding  and  conclusive  upon  cred- 
itors. The  law  says  when  estate  is  of 
greater  value  than  ten  thousand  dollars, 
not  when  administrator  determines  its 
value  to  be  greater,  notice  shall  be  for  ten 
months.  It  is  fact,  and  not  executor's  or 
administrator's  determination  of  fact,  that 
is  controlling.  The  law  gives  creditors 
certain  rights  and  no  executor  or  adminis- 
trator by  giving  four  months'  where  he 
should  have  given  ten  months'  notice,  can 
in  any  way  deprive  creditors  of  those  rights, 
and,  therefore,  where  trial  court  has  de- 
termined estate  to  be  of  greater  value  than 
ten  thousand  dollars,  claim  should  be  al- 
lowed, although  notice  specifies  four 
months,  and  claim  was  not  presented  until 
after  expiration  of  such  time.  Had  decree 
of  due  publication  been  entered  by  probate 
court  prior  to  presentation  of  claim,  pos- 
sibly such  would  be  bar  to  investigation  as 
to  value  of  estate  when  first  publication 
was  made  and  such  question  may  have  been 
concluded  by  decree  declaring  sufficient 
publication. — Paterson  v.  Schmidt,  111  Cal. 
457,  458,  44  Pac.  161. 


§  1491a.  FILING  GOP7  OF  PRINTED  NOTICE  TO  CREDITORS.  Within 
thirty  days  after  the  first  publication  of  notice  to  creditors,  the  executor  or 
administrator  must  file  or  cause  to  be  filed  in  the  court  a  printed  copy  of  said 
notice  to  creditors  accompanied  by  a  statement  setting  forth  the  date  of  the 
first  publication  thereof  and  the  name  of  the  newspaper  in  which  the  same  is 
printed. 

History:     Enactment  approved  March  24,  1911,  Stats,  and  Amdts. 
1911,  p.  476. 

PRINTED  NOTICE  TO  CREDITORS- 
FILING. 

1,2.  Construction  of  section. 
3.  Necessity  of  filing — In  general. 
1  8sme — Provision  mandatory. 


1.  Construction  of  section. — The  provi- 
sions of  above  section  are  mandatory  and 
not  merely  directory. — Hawkins  v.  Superior 
Court,  165  Cal.  743,  134  Pac.  327. 

2.  Above  section  can  not.  in  view  of  tli<* 
constitutional    prohibition,    have   the    effect 
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of  amending  section  1492,  post,  at  all,  and 
the  court  must  make  the  order  as  there  pro- 
vided and  directed,  upon  proof  of  the  pub- 
lication alone.  If  above  section  is  inopera- 
tive, it  is  the  fault  of  the  legislature 
(Shaw,  J.,  dissenting). — Hawkins  v.  Su- 
perior Court,  165  Cal.  473,   134   Pac.   327. 

3.  Necesaity  of  filing— In  general. — Un- 
der above  section,  within  thirty  days  after 
the  first  publication  of  notice  to  creditors 
of  a  deceased  person,  the  executor  or  ad- 
ministrator must  file,  or  cause  to  be  filed, 
in  court,  a  printed  copy  of  said  notice  ac- 
companied by  a  statement  setting  forth  the 
date    of   the    first    publication    thereof    and 


the  name  of  the  newspaper  in  which  the 
same  is  printed. — Hawkins  v.  Superior 
Court,  165  Cal.  743.  134  Pac  327. 

4.  Same  —  Provision  mandatory* — Above 
section  is  not  merely  directory,  but  Ib 
mandatory,  and  the  notice  provided  for 
must  be  filed  in  the  prescribed  time;  a  com- 
pliance with  the  provision  of  section  1491, 
ante,  and  section  1492,  post,  alone  la  not 
sufficient  to  entitle  a  party  to  a  decree  es- 
tablishing due  notice  to  creditors,  where 
the  notice  prescribed  by  above  section  has 
not  been  filed  in  the  prescribed  time.— 
Hawkins  v.  Superior  Court,  165  CaL  748, 
184  Pac  327. 


§  1492.    G0P7  AND  PROOF  OF  NOTICE  TO  BE  FILED  AND  ORDEB 

MADE.     After  the  notice  is  given,  as  required  by  the  preceding  section,  a  copy 

thereof,  with  the  affidavit  of  due  publication,  or  of  publication  and  posting, 

must  be  filed  and  upon  such  affidavit  or  other  testimony  to  the  satisfaction  of 

the  court,  an  order  or  decree  showing  that  due  notice  to  creditors  has  been 

given,  and  directing  that  such  order  or  decree  be  entered  in  the  minutes,  must 

be  made  by  the  court. 

History:  Enacted  March  11,  1872,  re-enactment  of  $  129  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  637;.  amendment  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  215,  held 
unconstitutional,  see  history,  §  5  ante;  May  16,  1921,  Stats,  and  Amdts. 
1921,  p.  106.     in  effect  July  29,  1921. 

NOTICE  TO  CREDITORS  —  PROOF  OF  — 
COPY  TO  BE  FILED. 

1.  Best  evidence  of  publication. 

2.  Character  and  form  of  notice  determined 

— Designation  of  paper. 

3, 4.  Construction  of  section. 

5.  Mandamus  will  lie  to   compel  entry  of 

decree. 

6.  Time  of  making  decree — Practice — Evi- 

dence. 

7.  Vacating  order — Effect  of. 

See,  ante,  89  1*9°,  1491a  and  notes. 

1.  Beat  evidence  of  publication. — Affidavit 
of  publication  is  prima  facie  evidence  only, 
and  the  newspaper  itself  is  certainly  more 
satisfactory  evidence  of  Its  contents  than 
any  affidavit  would  be.  Nor  Is  decree  es- 
tablishing notice  to  creditors  conclusive, 
where  an  inspection  of  flies  of  paper  itself 
contradicts  affidavit  and  shows  an  insuffi- 
cient publication  of  notice. — Wise  v.  Wil- 
liams,  88   Cal.   30,   33,   26   Pac.   1064. 

2.  Character  anal  form  of  notice  deter- 
mined— Designation  of  paper. — Upon  appli- 
cation for  declaring-  due  notice  to  creditors 
be   given,  court  will   examine  character   of 

.publication  that  has  been  made,  and  if  it 
then  determine  that  its  character  and  form 
have  been  such  as  not  to  grlve  sufficient  no- 
tice, it  will  refuse  to  make  the  decree,  but 
this  power  does  not  confer  upon  It  power 
to  designate  in  Its  original  order  newspaper 
in  which  notice  shall  be  published. — Brouse 
v.  Law,  127  Cal.  162,  164,  69  Pac.  384 
(Beatty,  C.  J.,  dis.). 


S.  Construction  of  section.— The  court 
can  not  make  a  decree  establishing  due 
notice  to  creditors  provided  herein,  unless 
a  printed  copy  of  such  notice  accompanied 
by  a  statement  setting  forth  the  date  of 
the  first  publication  and  the  name  of  the 
newspaper  in  which  the  same  is  printed,  has 
been  filed  In  court,  within  thirty  days  after 
the  publication  of  the  notice  as  required 
by  section  1491a,  ante. — Hawkins  v.  Supe- 
rior Court.   165   Cal.   743,   134   Pac.   827. 

4.  The  result  of  this  holding  is  that  by 
enacting  section  1491a,  ante,  the  legisla- 
ture has  amended  above  section  without  re- 
enacting  it  or  publishing  it  at  length  as 
amended  or  referring  to  it  in  the  title  of 
the  amending  act,  all  of  which  is  in  direct 
violation  of  section  24  of  article  IV  of  the 
state  constitution  (Shaw,  J.,  dissenting). — 
Hawkins  v.  Superior  Court.  166  Cal.  743, 
134  Pac.  327. 


5*  Mandamna  will  He  to  compel  entry 
of  decree  establishing  due  notice  to  cred- 
itors where  there  is  no  question  but  what 
such  notice  has  been  actually  given. — Hens- 
ley  v.  Superior  Court,  111  Cal.  541,  648,  44 
Pac.  232. 


6.  Time  of  maklnjr  deer< 
Evidence. — Above  section  contemplates  ad- 
ministrator may  obtain  decree  establish- 
ing due  notice  after  it  has  in  fact  been 
given  by  presenting  and  filing  copy  thereof 
with  affidavit  of  due  publication,  and  upon 
production  of  such  other  testimony  as  may 
be  satisfactory  to  court.  'While  in  practice 
such  decrees  are  taken  almost  as  matter  of 
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course,  upon  presentation  and  Inspection 
of  statutory  proofs,  it  may  sometimes  hap- 
pen that  question  of  value  of  estate  is  an 
exceedingly  close  one,  and  that  valuable 
rights  may  depend  upon  an  exact  deter- 
mination of  value.  It  is  not  incumbent, 
therefore,  upon  trial  judge  to  make  his 
decree  at  haphazard,  nor  upon  partial,  and 
what  may  prove  subsequently  to  be  most 
unsatisfactory,  proof.  The  wisest  course 
to  pursue  In  such  case  might  well  be  to 
vait  until  time  for  distribution  has  ar- 
rived, when  all  parties  are  regularly  be- 
fore court,  and  value  of  estate  can  be  ac- 
curately determined. — Estate  of  Wilson, 
147  CaL  108,  110,  81  Pac.  S13. 


T.  Vacating  order— Effect  of. — Order  va- 
cating decree  establishing  notice  to  cred- 
itors reciting  that  estate  was  of  value  more 
than  ten  thousand  dollars,  Is  in  no  sense 
a  Judgment  upon  facts  so  as  to  constitute 
res  judicata  between  parties,  and  has  no 
effect  except  to  clear  way  for  proper  de- 
termination of  disputed  point,  recital  and 
mention  not  being  necessary,  and,  there- 
fore, mere  surplusage.  In  effect  order  but 
reserves  determination  of  matter  until  time 
for  distribution,  at  which  time  it  might  be 
made  clearly  to  appear  that  estate  was  and 
always  had  been  of  less  value  than  ten 
thousand  dollars. — Estate  of  Wilson,  147 
CaL   108,  111,  81  Pac.  313. 
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§1488,  TIME  WITHIN  WHICH  CLAIMS  AGAINST  AN  ESTATE  TO  BE 
PRESENTED.  All  claims  arising  upon  contracts,  whether  the  same  be  due, 
not  due,  or  contingent,  and  all  claims  for  funeral  expenses  and  expenses  of 
the  last  sickness  must  be  filed  or  presented  within  a  time  limited  in  the  notice, 
and  any  claim  not  so  filed  or  presented  is  barred  forever ;  provided,  however, 
that  when  it  is  made  to  appear  by  the  affidavit  of  the  claimant  to  the  satis- 
faction of  the  court,  or  a  judge  thereof,  that  the  claimant  had  no  notice  as 
provided  in  this  chapter,  by  reason  of  being  out  of  the  stat^  it  may  be  filed 
or  presented  at  any  time  before  a  decree  of  distribution  is  entered.  A  brief 
description  of  every  claim  filed  must  be  entered  by  the  clerk  in  the  register, 
showing  the  name  of  the  claimant,  the  amount  and  character  of  the  claim, 
the  rate  of  interest,  if  any,  and  the  date  of  filing. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §  130 
Probate  Act  as  amended  February  7,  1860,  Stats.  1860,  p.  17,  $  1; 
amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  364;  April 
16, 1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  89;  April  25,  1913,  Stats, 
and  Amdts.  1913,  p.  88;  May  18,  1915,  Stats,  and  Amdts.  1915,  p.  539. 
In  affect  August  8,  1915. 
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PBE8ENTING  CLAIMS—TIME  OF. 

1,2.  Absence  from  state — Construction   of 
provision. 

&  Action  on    claim  —  Failure   to   allege 
presentation— Complaint  insufficient. 

*•  Agreement  removing  bar  of  statute  of 
limitations. 

&  Agreement  to  compensate  in  will—* 
Claim  must  be  presented. 

&  Agreement  to  pay  wife  monthly  out  of 
estate — Consideration — Performance 
of  condition — Provable  claim. 

?,8.  Amendment  of  claim. 

9.  Assignment  of  whole  estate  as  less 
than  one  thousand  five  hundred  dol- 
lars. 

10.  Call  for  unpaid  subscription — Death  of 

holder — Failure  to  present  claim — 
Bar  of  obligation. 

11.  Certainty  of  claim. 

16.  •'Claim"  and  " demand > '—Definition. 

17.  Claaace  of  claims — Distinction  between. 

18.  Commingled  property. 

^&%  Construction  of  section — In  general. 
<Hv  ftaifr6 — Affidavit  of  claim. 


21.  Same — Statute  of  limitations — Death 
of  claimant. 

22,  23.  Contingent  claim— What  is. 

24.  Same — Agreement  to  indemnify  party 

from  damage. 

25.  Same — Effect  of  presentation  and  al- 

lowance. 

26-  28.  Same — Necessity  of  presenting. 

29.  Same — Time  of  presentation — Amend- 

ment of  law. 

30.  Contracts   of   deceased — Special   prop- 

erty. 

31.  Deed   of   trust — Claim   for   money   se- 

cured by  neea  not  be  presented. 

82.  Ejectment  by  executor — Intervention — 
Pleading  compliance  with  code  pro- 
visions. 

33.  Estoppel  —  Improper    presentation    is 

not. 

34.  Same — Pleading. 

35.  Executory  contracts  of  deceased. 

36.  Expenses    of    administration  —  Attor- 

ney 's  fees-r-Claim  not  necessary. 

37.  Expense  of  disposition  of  body  of  de- 

ceased. 
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38.  Extension  of  time — Executor  can  not 

give. 

39.  Filing  claim   with   county   clerk — Not 

sufficient. 

40.  Filing  of  claim  not  essential. 

41.  Foreclosure  of  mortgage  where  recourse 

to  other  property  is  waived. 

42.  Form  of  claim — Sufficient  statement — 

Bill  of  particulars. 

43.  Funeral  expenses — Claim  not  required. 

44.  Gratuitous  services. 

45.  Guarantee  —  Agreement    to    purchase 

.  stock — Tender  not  necessary  before 
claim. 

46.  Same — Continuing — Liability  of  estate. 

47.  Same — Not  due. 

48.  Same — On  sale  of  lands. 

49.  Knowledge  of  executor. 

50.  Legal  owner  of  claim  should  present  it. 

51.  Mortgageor  for  benefit  of  deceased — 

Claim  of. 

52.  Oral  evidence  of  claim  to  property. 

53,  54.  Partnership — Settlement  of  affairs  nec- 
essary before  claim. 

55.  Partnership  •  debt — Need   not   be   pre- 
sented. 

56-  58.  Presentation  and  contest — In  general 

59.  Purpose  of  law. 

60,  61.  Set-off— Right  of. 

62.  Statement  of  balance  struck  upon  ac- 
count. 

63,  64.  Statute  of  limitations — Effect  of  pre- 
senting claim. 

65.  Same — Suspension  of. 

66.  Surety  of  deceased — Claim  contingent 

if  not  paid. 

67.  Same — Not  affected. 

68.  Taxes — Necessity  of  claim  for. 

69-  71.  Trust  funds — When  claim  necessary. 

72.  Same  —  Application  —  Limitation     of 
section  does  not  apply. 

73,  74.  Same — Commingled  f  unds — Interest. 

75.  Same — In  hands  of  deceased  executor. 

76.  Same — Money  deposited  in  bank. 

77.  Same — Rank  of  claim. 

78.  Vendor's  lien — Is  not  waived  by  pres- 

entation. 

79.  Voluntary    payment    of    debt    of    de- 

ceased. 

80.  Waiver  of  presentation  of  claim  can 

not  be  made. 

€1-83.  What  claims  must  be  presented — Con- 
tingent claims. 

€4,  85.  What  claims  need  not  be  presented — A 
guardian  is  not  required  to  present. 

86.  Withdrawal    of    claim  —  Devisee    may 
make. 

See.  ante.  §§  1490-1492  and  notes. 

1.  Abnencc  from  »t  ate— Construction  of 
provision. — Provision  allowing  presentation 
of    claim    after    expiration    of    ten    months* 


from  first  publication  of  notice  to  creditors 
by  one  who  had  no  notice  by  reason  of  being 
out  of  state  is  remedial  statute  which  must 
be  construed  liberally,  and  when  meaning 
is  doubtful,  so  as  to  extend  remedy.  The  in- 
tent of  statute  is  that  claim  may  be  pre- 
sented at  any  time  before  distribution  of 
estate  provided  creditor  had  no  notice  by 
reason  of  having*  been  out  of  state,  and 
proof  that  he  had  no  such  notice  is  made 
affidavit  of  claimant.  The  notice  provided 
is  publication  for  presentation  of  claims 
under  order  of  court.  That  claimant  re- 
turned to  state  before  ten  months  expired 
can  make  no  difference,  for  law  had  ex- 
tended time  by  his  being:  absent  during  time 
of  publication.  It  will  not  be  presumed  that 
he  had  notice  immediately  upon  his  return 
by  publication  made  months  before,  and  if 
he  had  actual  notice  he  need  only  to  have 
turned  to  law  to  find  time  had  been  extended 
in  his  case.  Provision  that  claim  may  be 
allowed  if  it  appear  to  satisfaction  of  ad- 
ministrator and  judge  that  claimant  had  no 
notice,  etc.,  does  not  give  to  them  right  to 
arbitrarily  say  they  are  not  satisfied,  and. 
therefore,  reject  claim.  The  affidavit  must 
make  such  showing  as  would  satisfy  fair, 
reasonable,  and  impartial  mind,  and  that  is 
all  that  is  required.  If  claim  be  rejected  for 
want  of  such  satisfactory  showing  it  should 
be  so  indorsed. — Cullerton  v.  Mead,  22  Cal. 
95,   98. 

2.  Statutory    requirements    of    notice   to 
creditors  having  been  fully  compiled  with  It 
is  binding  upon  all  the  world,  excepting  those 
expressly  mentioned  in  above  section.    The 
words  "as  provided  in  this  chapter"  are  used 
in  reference  to  substance  of  notice  and  not 
to  manner  of  its  publication.    If  In  truth  it 
has  not  been  properly  published   then  it  is 
void  as  to  all  claimants.    But  in  contempla- 
tion  of   law   only    those  claimants   who   by 
reason  of  their  absence  from  state  had  no 
notice  as  provided  in  this  chapter,  that  is  to 
say,  had  no  notice  of  time  when  presenta- 
tion of  their  claims  would  be  barred,  are  en- 
titled to  relief.    Statute  was  never  designed 
to  enable  man  absent  from  state  but  one  day 
during  four  weeks  of  publication,  who  after 
his  return  received  actual  notice  of  fact  of 
publication  with  ample  time  in  which  to  pre- 
sent his  claim,  to  take  advantage  of  its  rem- 
edial  provisions,  and  in   such    case   It  could 
not  in  any  event  be  said  that  claimant  had 
not  by  reason  of  his  absence  from  state  failed 
to  receive  notice  "as  provided  in  this  chap- 
ter," notice  in  any  event  being-  merely  statu- 
tory  instrumentality  of  knowledge,    formal 
process    emanating    from    source    served    in 
manner  prescribed  by  statute.    Thus,  in  case 
stated,  claimant  was  in  vastly   better   posi- 
tion than  many  another  who  had  been  within 
state  during  whole  time  of  publication,  and 
yet   had   misfortune    never   to    have    seen   or 
heard   of  it. — MacGowan   v.    Jones,    142   Cal. 
593,   594,  76  Pac.  503. 

3.  Action    on    claim  —  Failure     to     allege 
presentation— -Complaint  limn  indent. — In   an 

action    for   money    on   an    Implied    contract. 
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tuch  complaint  is  Insufficient,  under  the  pro- 
risloms  of  the  above  section  and  section 
ttw,  post,  where  it  fails  to  allege  the  pres- 
entation of  the  claim  to  the  executor  and 
%  rejection  thereof  by  the  executor  before 
beginning  of  the  action. — Reed  v.  Reed,  178 
Cal.  187,  172  Pac.  600. 

As  to  necessity  of  presenting1  claim*,  see 

pars.  26-28,  this  note. 

4»  Agreement  removing;  bar  of  statute  of 
limitations. — Where  note  is  barred  by  stat- 
ute of  limitations,  but  claim  it  to  be  taken 
out  of  statute  by  substitution  of  new  ob- 
ligation in  its  place,  claim  must  be  based  on 
new  obligation,  and  not  on  note. — Estate  of 
Sullenberger,  72  Cal.  549,  551,  14  Pac.  613; 
Etchas  v.  Orena,  127  Cal.  588,  593,  60  Pac.  45. 


\ 


a.  Aai  cement  to  compensate  In  will— 
Claim  mast  be  presented. — If  action  could 
be  maintained  on  agreement  that  in  consid- 
eration of  services  to  be  rendered,  and  which 
are  claimed  to  have  been  rendered,  deceased 
would  compensate  plaintiff  by  making  pro- 
vision In  will,  it  would  first  be  necessary  to 
present  claim  thereon  against  estate. — Et- 
chas v.  Orena,  127  Cal.  588,  592,  60  Pac.  46. 

a,    Agrceneit  to  pay  wife  monthly  out  of 

—Performance  of  con- 
claim. — In  a  case  in  which 
the  decedent.  In  his  lifetime,  agreed  with 
his  wife  who  subsequently  became  his  ad- 
ministratrix, and  who  had  recovered  an  In- 
terlocutory decree  of  divorce  against  him, 
that  If  she  would  return  to  him  and  live 
with  him  until  his  death,  he  would  cause 
to  be  paid  to  her,  by  the  personal  represen- 
tative of  his  estate,  a  stated  sum  per  year 
during  her  natural  life,  payable  in  given 
monthly  Instalments,  and  she.  in  reliance 
thereupon,  did  return  to  and  live  with  him 
is  his  wife  until  his  death,  and  caused  her 
interlocutory  decree  of  divorce  to  be  set 
aside,  the  condition  of  the  agreement  was 
performed  by  her,  and  the  debt  became  due 
upon  the  death  of  her  husband  and  was  pay- 
able out  of  his  estate  as  a  claim,  under  the 
provisions  of  the  above  and  following  sec- 
tion.— Norton  v.  Estate  of  Norton.  41  Cal.  App. 
614.  183  Pac.  214,  applying  doctrine  In  Fal- 
lon v.  Butler.  21  Cal.  32,  81  Am.  Dec.  140; 
Verdi er  v.  Roach.  96  Cal.  471,  31  Pac.  564; 
Crocker-Wooiworth  Nat.  Bank  v.  Carle,  133 
Cal.  409,  65  Pac.  951. 

7.  Amendment  of  claim. — Whether  claim 
..gainst  estate  may  be  amended  under  pro- 
visions of  section  473,  ante,  not  decided. — 
Estate  of  Turner,  128  Cal.  388,  393,  60  Pac. 
H7. 

8.  Claim  can  not  be  amended  In  matter  of 

substance  after  expiration  of  time  in  which 

«  latins  must  be  presented. — Estate  of  Sullen- 

Wrger,  72  Cal.  549.  552,  14  Pac.  513:  Etchas 

v-  Orena,  127  Cal.  588,  593.  60  Pac.  45. 

••     assignment    of    whole    estate    as    less 

**■*  ene  thousand    Ave   hundred   dollars. — 

Wtcre  estate  of  less  than  one  thousand  five 

hundred   dollars    In    value    is    assigned    to 

widow    under    provisions    of    section     1469. 

»bus.  no  notice  to  creditors  is  necessary,  an<* 


therefore,  it  is  not  necessary  to  present 
claim  before  bringing  action  to  foreclose 
liens  upon  such  property. — Browne  v.  Sweet, 
127  Cal.  332,  335,  59  Pac.  774. 

10.  Call  for  unpaid  subscriptions— Death 
of  holder— Failure  to  present  claim— Bar  of 
obligation. — In  view  of  the  provisions  of 
the  above  section,  the  personal  obligation 
of  a  purchaser  of  corporate  stock  to  pay 
calls  upon  the  original  subscription  Is  barred 
in  those  cases  In  which  the  purchaser  dies 
before  the  calls  are  paid  and  no  claim  there- 
for is  presented  against  the  estate. — Geary 
Street,  Park,  &  Ocean  R.  Co.  v.  Bradbury 
Estate  Co.,  179  Cal.. 46,  175  Pac.  457. 

11.  Certainty  of  claim. — Claim  for  certain 
amount  agreed  by  deceased  to  be  paid  at 
time  of  sale  of  certain  property  is  not  void 
for  uncertainty,  because  it  contains  no  de- 
scription of  property  referred  to.  The  only 
necessity  for  any  reference  to  land  arose 
out  of  fact  that  claim  should  show  it  was 
not  barred  by  statute  of  limitations,  and 
description  of  land  not  being  essential  to 
that  fact,  it  was  therefore  unnecessary  to 
describe  it. — Thompson  v.  Orena,  134  Cal.  26, 
29,  66  Pac.  24. 

12.  "Claim"   and  "demand"— Definition.— 

These  words  as  used  In  several  provisions 
of  statutes  regarding  estates  of  deceased 
persons,  are  used  synonymously,  and  have 
reference  to  such  debts  or  demands  against 
decedent  as  might  have  been  enforced 
against  him  in  his  lifetime  by  personal  ac- 
tion for  recovery  of  money  upon  which  only 
money  judgment  could  have  been  recovered. 
— Fallon  v.  Butler,  21  Cal.  24,  32;  Estate  of 
McCausland,  52  Cal.  568,  577. 

13.  Word  "claim,"  as  used  in  statutes  re- 
garding settlement  of  estate  of  deceased 
persons,  is  broad  enough  to  include  every 
species  of  charge  or  account  against  estate, 
whether  same  be  matter  of  record  or  not. — 
Elllssen  v.  Halleck,  6  Cal.  386,  393. 

14.  Word  "claim"  is  of  much  larger  im- 
port than  word  "debt,"  and  embraces  rights 
of  action  belonging  to  debtor,  beyond  those 
which  may  appropriately  be  called  debts, 
but  however  broad  general  meaning  of  term 
may  be,  we  must  look  to  any  certain  statute 
to  ascertain  sense  in  which  it  is  there  used. 
Prom  consideration  of  different  sections  of 
acts  concerning  settlement  of  estates  of  de- 
ceased persons,  when  construed  together,  as 
well  as  from  nature  and  reason  of  case, 
words  "claimant"  and  "claim"  are  there  used 
as  synonymous  with  "creditor"  and  "legal 
demand  for  money  to  be  paid  out  of  estate." 
— Gray  v.  Palmer,  9  Cal.  616,  636. 

15.  Word  "claim"  as  used  in  statutes  re- 
garding estates  of  deceased  persons,  is  com- 
prehensive enough  to  include  all  debts  and 
rights  of  action. — Hlbernia  Sav.  &  L.  Soc.  v. 
Hayes.  56  Cal.  297,  301. 

16.  All  debts  or  demands  against  decedent 
which  might  have  been  enforced  in  his  life- 
time by  personal  action  in  which  money 
judgment  could  have  been  rendered  consti- 
tute claims  which  must  be  presented  against 
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his   estate. — Estate   of   Swain,    67   Cal.    6S7,      appointed  within  time  to  make  such  pres- 


642,  8  Pac.  497. 

17.  Classes  of  claims  —  Distinction  be- 
tween.— Above  section  distinguishes  three 
classes  of  claims  against  estate  which  must 
be  presented:  1,  claims  due;  2,  claims  not 
due;  3,  contingent  claims.  This  implies  that 
mere  fact  that  claim  is  not  due  does  not 
make  it  contingent.  If  amount  of  claim  and 
date  at  which  it  is  to  become  due  are  cer- 
tain, it  is  not  contingent,  though  not  due. 
Therefore  contingent  claim  is  not  distin- 
guished from  other  claims  by  qualifying 
words  "not  due,"  but  by  words  "not  abso- 
lute/' as  in  sections  16*8,  1650,  post.  Claim 
ceases  to  be  contingent  when  it  becomes 
absolute,  though  not  yet  due,  as  in  case  of 
contract  to  pay  money  six  months  after  fu- 
ture occurrence  of  contingent  event  In  which 
the  obligation  becomes  absolute  six  months 
before  due,  yet  contingent  claim  may  be- 
come absolute  and  due  at  same  time. — Ver- 
dier  v.  Roach,  96  Cal.  467,  474,  31  Pac.  654. 

18.  Commingled  property. — Where  sepa- 
rate property  of  wife  is  given  over  to  cus- 
tody of  husband,  and  by  him  commingled 
with  his  own  property,  utmost  of  wife's 
right  is  claim  and  demand  upon  husband's 
estate. — Estate  of  Cudworth,  133  Cal.  462, 
469,   65   Pac.    1041. 

19.  Construction    of   section— In    general. 

— Only  the  right  to  present  the  claim  is 
given  to  one  bringing  himself  within  the 
exception,  and  the  claim  if  permission  is 
granted  to  present  It  must  still  be  presented 
to  the  executor  or  administrator  and  to  the 
judge  for  allowance  and  approval. — Tropico 
Land  &  Imp.  Co.  v.  Lamboum,  170  Cal.  33, 
148   Pac.   206. 


As   to  absence 

1,2,  this  note. 


from   the  state*  see   pars. 


20.  Same—Affidavit  of  claim. — The  affida- 
vit of  the  claimant  relates  to  the  method 
by  which  he  must  present  a  prima  facie 
right  to  avail  himself  of  the  benefit  of  the 
exception,  and  the  court  is  not  bound  solely 
to  a  consideration  of  the  affidavit  but  may 
satisfy  Itself  from  evidence.  An  issue  may 
be  joined  and  tried  thereon. — Tropico  Land 
&  Imp.  Co.  v.  Lamboum,  170  Cal.  33,  148 
Pac.  206. 

21.  Same— Statute  of  limitations — Death* 
of  claimant. — Declaration  that  all  claims 
arising  upon  contract,  whether  same  be 
due  or  contingent,  must  be  presented  within 
time  limited  in  notice  to  creditors,  Is  statute 
of  limitations.  Holder  of  no  claim  is  ex- 
cepted from  its  disability,  saving  him  alone 
who  has  been  absent  from  state,  and  court  is 
not  authorized  to  make  an  exception  to  re- 
lieve from  hardship  or  to  aid  inherent  equi- 
ties. The  statute  is  imperative  and  applies 
to  all  claims  arising  upon  contracts.    Thus, 

.  where  one  having  claim  against  an  estate 
dies  without  having  presented  it,  claim  is 
barred,  if  not  presented  within  time  limited 
by  notice  to  creditors,  although  there  may 
be    no   personal    representative    of    creditor 


entation,  section  353,  ante,  providing  that  if. 
case  of  death  of  person  entitled  to  bring 
action  before  expiration  of  time  limited  for 
commencement  thereof,  an  action  may  te 
commenced  by  his  representatives  after  that 
time,  and  Within  six  months  from  his  death, 
does  not  apply,  as  section  1600,  post,  de- 
clares that  no  holder  of  any  claim  against 
an  estate  shall  maintain  any  action  thereon, 
unless  claim  shall  first  have  been  presented. 
The  effect  of  this  may  be  to  cause  loss  or 
to  occasion  a  wrong  in  some  particular  case 
but  that  is  matter  for  consideration  of  legis- 
lature, and  not  of  courts. — Morrow  v.  Bar- 
ker, 119  Cal.  66,  66,  61  Pac.  12. 

22.  Contingent  claim  —  What  Is. — Term 
"contingent  claim,"  as  employed  In  above 
section,  Includes  claim  whose  amount  is  con- 
tingent as  well  as  claim  which  depends  upon 
contingent  event. — Verdier  v.  Roach,  96  Cal. 
467,  476,  31  Pac.  664. 

23.  "There  seems  to  be  very  little  room 
for  controversy  as  to  meaning  of  adjective 
'contingent*  or  noun  'contingency/    Webster 
defines  noun  as  follows:    '1.  The  quality  of 
being  contingent  or  casual;  the  possibility  of 
coming  to  pass.    2.  An  event  which  may  oc- 
cur; a  possibility;  a  casualty.'    And  defines 
adjective  'contingent'  as  follows:    1.  'Possi- 
ble, or  liable,  but  not  certain  to  occur:  inci- 
dental; casual.    2.  Dependent  on  that  which 
is  undetermined  or  unknown.    3.  (Law)  De- 
pendent for  effect  on  something   that  may 
or  may  not  occur.*   The  law  dictionaries. and 
Century  Dictionary  give  substantially  same 
definitions.    Among  those  given  in  Century 
Dictionary  are  the  following:    'Not  existing 
or  occurring  through  necessity.    Dependent 
upon  foreseen  possibility;   provisionally  li- 
able to  exist,  happen  or  take  effect  in  fu- 
ture.'   Indeed,   the  word   'possibility'   is  de- 
fined   (in   law)    to   be   'a   contingency/    (See 
Webster,    Bouvier,    Burrill,    and    Anderson.) 
All  anticipated  future  events  which  are  not 
certain    to    occur    are    contingent    events, 
and    may    properly    be    denominated    "mere 
possibilities'    more    or    less    remote,    while 
anticipated  events  which  are  certain  to  oc- 
cur, or  must  necessarily  occur,  are  In  no  de- 
gree    contingent." — Verdier     v.     Roach,     96 
Cal.   467,  474,  31  Pac.  664. 

As   to   contingency   of   claim    na    affecting 
limitation  of  time  for  Its  presentation,  see 

58  L.  R.  A.  82. 

24.  Same— Agreement  to  Indemnify  party 
from    damage    upon    happening    of    certain 
event  must  be  presented  as  contingent  claim 
within  ten  months  from  first  publication  of 
notice  to  creditors.     While  such   claim  may 
be    neither    absolute    nor    due    during    that 
period,  it  is  nevertheless  an    existing  valu- 
able claim  against  estate,  assignable,  devis- 
able, and  descendible,  and  also   detrimental 
to  estate.     It  is  then  an  existing  obligation 
arising  from   express  covenant   of   deceased 
to  Indemnify:  substantially  against  covenant 
of  insurance. — Verdier  v.  Roach,  96  Cal.  467, 
475,  31  Pac.  654. 
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game  ■■  Effect  of  presentation  and  al- 

p. — The   plain   provisions   of  Probate 
Act  and  of  above  section   prior  to  amend- 
ment was  to  ignore  all  claims  due  and  not 
presented  within  prescribed  time.    The  last 
clause  was  simply  proviso  excepting  contin- 
gent claims  and  claims  not  due  from  oper- 
ation of  first  clause  and  making:  new  pro- 
visions for  such,  viz.,  allowing  their  presen- 
tation within  ten  months  after  they  became 
due  or  absolute,  but  it  did  not  do  away  with 
necessity   for    presentation    of    such    claims 
after  they  became  due   or  absolute,     Mere 
set  of  executor  and  judge  in  allowing  claim 
shown  on  its  face  to  be  contingent  can  not 
girt  it  character  of  judgment. — Pico  v.  De 
la  Guerra,  18  Cal.  422,  429,  430.    See  Verdier 
v.  Roach,  96  Cal.  467,  31  Pac.  564. 

36.  Same  Mccoaalty  of  presenting* — Stat- 
ute plainly  requires  contingent  claim  to  be 
presented  for  allowance,  and  that  all  al- 
lowed claims  shall  be  filed  in  court  and 
rank  among  acknowledged  (allowed)  debts, 
whether  all  such  allowed  claims  are  techni- 
cal debts  or  not. — Verdier  v.  Roach,  96  Cal. 
4C7,  476,  31  Pac.  554. 


As  te  complaint  in  action  on  claim  fail- 
Is*  to  allege  presentation  being  insufficient, 

*ee  par.  3,  this  note. 

17.   Above   section   is  substitute   for   sec- 
tion 130  of  the   Probate   Act,   construed   in 
Pico  v.  De  la  Guerra,  18  Cal.  422,  428.    That 
section  provided  that  if  claim  be  not  due,  or 
contingent,  it  might  be  presented  within  ten 
months  after  it  shall  become  due  or  abso- 
lute, and  it  was   held  accordingly   that   no 
action  could  be  maintained* upon  contingent 
claim  until  after  it  had   been   presented   to 
executor  as  a  matured  absolute  claim.   As  if 
purposely  to  reverse  effect  of  this  construc- 
tion, above  section  provides  "all  claims  aris- 
ing upon  contracts,   whether  same   be   due, 
not  due,  or  contingent,   must   be   presented 
within  time  limited  in  notice  or  barred  for- 
erer,"  and  entirely  omits  proviso  of  section 
1M  of  Probate  Act  upon  which  above  con- 
struction was  grounded,   namely,  that  con- 
tingent claim  might  be  presented  within  ten 
months  after  it  should  become  absolute,  and 
there  is  now  no  provision  in  code  for  pres- 
entation of  contingent  claim  after  expira- 
tion of  period  of  ten  months,  except  in  case 
the  holder  of  claim  was  absent  from  state, 
etc.,  and  this  exception  applies  alike  to  all 
claims,  whether  contingent  or  not. — Verdier 
t.  Roach,  96  Cal.  467,  469,  81  Pac.  554. 

28.  Presentation  of  contingent  claims  is 
quite  as  important  as  presentation  of  abso- 
lute claims.  Otherwise,  no  provision  what- 
ever can  be  made  for  them  before  estate  is 
settled.  Timely  notice  of  all  claims  which 
night  prejudicially  affect  an  estate  should 
*e  given  to  administrator,  so  that  he  may 
have  opportunities  to  investigate  their 
merits,  and  contest  them,  if  advisable,  be- 
fore evidence  of  their  invalidity  should  be 
lost.  That  contingent  claims  should  be  for- 
mer barred  if  not  presented  within  time 
•^eacribed  by  law  is  surely  no  greater  hard- 


ship than  that  absolute  claims  should  be 
so  barred. — Verdier  v.  Roach,  96  Cal.  467, 
479,  31  Pac.  554. 

20.  Same— Time  of  presentation— Amend- 
ment of  law. — Section  130  of  Probate  Act 
and  above  section,  as  first  enacted,  provided 
that  if  claim  is  not  presented  within  time 
limited  in  notice,  it  was  barred  forever,  ex- 
cept if  it  be  then  not  due,  or  if  it  be  con- 
tingent, it  might  be  presented  within  ten 
months  after  it  became  due  or  absolute.  By 
amendment  of  code  in  1880,  this  exception 
was  omitted,  clearly  showing  it  to  have  been 
indention  of  legislature  not  only  that  con- 
tingent claims  should  be  presented  within 
prescribed  period,  but  that  if  not  presented 
within  that  period  they  should  be  barred 
forever. — Verdier  v.  Roach,  96  Cal.  467,  476, 
31  Pac.  654. 

As  to  premature  presentation  of  claim** 
and  effect  thereof,  see,  ante,  9  1490,  note 
pars.  39,  40. 

SO.  Contracts  of  deceased  Special  prop- 
erty in  real  estate  vests  in  administrator 
charged  not  only  with  trust  for  payment  of 
debts  but  also  to  carry  out  such  contracts  of 
deceased  as  survive  his  death. — Janin  v. 
Browne,  59  Cal.  37,  45. 

81.  Deed  of  tract— Claim  for  money  se- 
cured by  need  not  be  presented. — Claim  for 
money  for  which  deed  of  trust  was  given  as 
security  need  not  be  presented  as  claim 
against  estate  before  enforcement  of  trust, 
and  right  to  enforce  such  trust  is  not  barred 
by  failure  to  present  claim,  nor  is  it  neces- 
sary to  expressly  waive  recourse  against  all 
other  property  of  estate  as  provided  by 
section  1600,  post. — More  v.  Calkins,  95  Cal. 
436,  438,  30  Pac.  583. 

82.  Ejectment  by  execntor-^Intervention 
—Pleading  compliance  witb  code  provision*. 

— In  the  case  of  an  action  brought  in  eject- 
ment by  an  executor  to  recover  possession 
of  real  property  an  intervener  who  alleges 
adverse  possession  under  a  mortgage,  need 
not  plead  a  compliance  with  the  above  sec- 
tion and  section  1500,  post,  respecting  pres- 
entation of  claims  against  the  estates  of 
decedents  for  the  reason  that  he  is  not 
suing  the  executor  of  the  estate  upon  the 
mortgaged  notes,  notwithstanding  the  fact 
that  he  asks  for  alternative  relief  that  they 
may  be  required  to  be  paid  as  a  condition 
of  his  surrender  of  the  premises. — Cameron 
v.  Ah  Quong,  175  Cal.  377,  165  Pac.  691. 

38.  Estoppel  —  Improper  presentatloa  la 
aot. — If  party  makes  attempt  to  present 
claim,  but  from  some  cause  fails  to  properly 
do  so,  he  is  not  estopped  from  again  pre- 
senting it  in  due  form  if  within  time. — 
Westbay  v.  Gray,  116  Cal.  660,  668,  48  Pac. 
800. 

84.  Same— Pleading, — Allegation  of  pres- 
entation of  claim  in  complaint  In  actiorf 
which  was  subsequently  dismissed  and 
in  which  court  found  no  such  elalm  had  been 
presented,  does  not  preclude  presentation 
of  claim  thereafter,  or  bar  commencement 
of  action  within  three  months  from  its  re- 
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Jection.— Westbay  v.  Gray,  116  Cal.  660,  668, 
48  Pac.  800. 

35.     Executory    contract*    of    deceased. — 

Where  contract  of  deceased  is  executory 
and  such  that  personal  representative  can 
fairly  and  sufficiently  perform  and  execute 
all  deceased  might  have  done  or  executed, 
he  may  do  so  and  enforce  contract.  E  con- 
verso,  personal  representative  is  bound  to 
complete  such  contract,  and  if  he  does  not 
may  be  made  to  pay  damages  out  of  assets. 
Contract  to  pay  money,  although  it  falls 
due  after  death  of  obligor,  survives,  and 
contingent  claim  therefor  may  be  presented 
to  personal  representative  even  if  it  is  not  to 
become  due  until  after  expiration  of  ten 
months  provided  in  notice  to  creditors.  As 
said  by  supreme  court  of  Pennsylvania, 
"What  is  difference  between  an  agreement 
to  pay  at  future  period  or  on  future  con- 
tingency?" (White's  Exrs.  v.  Commonwealth, 
39  Pa.  St.  176.)  If  contingency  upon  which 
payment  depends  is  failure  to  do  an  act 
which  it  is  duty  of  administrator  to  perform 
money  becomes  due  on  his  failure  to  per- 
form.— Janin  v.  Browne,  59  Cal.  37,  44,  46. 

36.  Expense*  of  administration— Attor- 
ney *■  fees— Claim  not  necessary. — Services 
rendered  and  money  advanced  by  attorney 
at  instance  and  request  of  administrator  in 
order  to  preserve  property  of  estate  do  not 
constitute  such  claim  against  estate  as  re- 
quire to  be  presented  to  and  allowed  by  ad- 
ministrator and  judge  of  probate  court,  but 
are  expenses  of  administration  over  which 
probate  court  has  exclusive  Jurisdiction. 
Action  for  such  services  or  money  does  not 
lie,  as  court  in  an  ordinary  action  has  no 
jurisdiction  to  determine  whether  or  not 
items  are  charges  properly  incurred  in  ad- 
ministration of  estate. — Gurnee  v.  Maloney, 
38  Cal.  86,   87. 

37.  Expense  of  disposition  of  body  of  de- 
ceased are  proper  charges  against  estate, 
but  court  has  no  jurisdiction  to  order  burial 
at  particular  place  or  in  particular  manner. 
— O'Donnell  v.  Slack,  123  Cal.  285,  290,  55 
Pac.  906. 

38.  Extension  of  time— Executor  can  not 
give. — Administrator  has  no  right  to  extend 
time  of  payment  of  debt  to  estate  for  long 
period  of  time  until  it  be  determined 
whether  a  contingent  right  of  set-off  or 
counter-claim  had  become  absolute  where 
same  is  not  presented  as  contingent  claim. 
— Maddock  v.  Russell,  109  Cal.  417,  421,  424, 
42  Pac.  139. 

30.  Filing  claim  with  county  clerk— Not 
sufficient  as  presentation.  It  must  be  duly 
verified  and  presented  to  executor  or  ad- 
ministrator.— Pico  v.  De  la  Guerra,  18  Cal. 
422,  429. 

As  to  giving  notice  to  deputy  clerk:  In 
j*ourt-room  constituting;  a  filing  in  "office 
-*f  the  clerk  of  the  court",  see,  ante,  §  1490, 
note  par.  32. 

40.  Filing  of  claim  not  essential. — Where 
statute  specifies  presentation  of  claim  as 
only  acts  essential  to  save  debt  being  barred 


filing  thereof  is  not  necessary  to  prevent 
bar.— Willis  v.  Farley,   24  Cal.   490,  502. 

41.  Foreclosure  of  mortgage  where  re- 
course to  other  property  la  waived  may  be 

maintained  under  section  1500,  post,  without 
presentation  of  claim. — Anglo-Nevada  Assur. 
Corp.  v.  Nadeau'a  Exrs.f  90  Cal.  393,  395.  27 
Pac.  302. 

42.  Form  of  claim— Sufficient  statement 
—Bill  of  particulars* — Such  statement  as 
would  be  sufficient  to  constitute  cauBe  of  ac- 
tion in  complaint  against  deceased  in  his. 
lifetime  is,  when  properly  verified,  sufficient 
statement  of  claim  against  his  estate,  and 
if  such  statement  be  deemed  defective  or 
insufficient  as  an  account,  administrator  has 
right  to  demand  bill  of  particulars,  or 
vouchers  and  proofs. — Estate  of  Swain,  67 
Cal.  637,  642,  8  Pac.  497. 

43.  Funeral  expenses  —  Claim  not  re- 
quired.— Claim  for  funeral  expenses  is  not 
required  to  be  presented,  and  action  therefor 
is  not  limited  to  three  months  after  rejec- 
tion. Presentation,  and  allowance  in  part, 
of  such  claim  is  immaterial  upon  question 
of  limitation  of  right  of  action.— Potter  v. 
Lew  in,  123  Cal.  146,  55  Pac.  783. 

44.  Gratuitous  services. — Claim  for  serv- 
ices which  were  originally  rendered  gra- 
tuitously, and  without  expectation  of  pay- 
ment, should  be  disallowed.  —  Estate  of 
Hanson,   133  Cal.  38,  65  Pac.  14. 

45.  Guaranty  —  Agreement  to  purchase 
stock— Tender    not   necessary    before   claim. 

— Upon  contract  whereby  deceased  guaran- 
teed the  value  of  certain  stock,  and  agreed 
to  purchase  same?  at  that  figure  within  spec- 
ified time,  before  which  he  died,  no  demand 
or  tender  of  stock  to  his  administrator  is 
necessary  before  presenting  claim.  This 
would  be  useless,  as  administrator  could  not 
pay  until  claim  had  been  allowed.  Presen- 
tation of  claim  to  administrator  is,  in  many 
respects,  analogous  to  commencement  of 
action,  but  there  are  some  differences.  One 
may  not  maintain  action  on  claim  which 
will  become  due  only  on  demand  until  de- 
mand has  been  made,  because  it  is  unjust 
to  subject  defendant  to  costs  until  he  has* 
neglected  or  refused  to  perform  his  obliga- 
tion, but  administrator  not  only  can  not 
perform  on  demand,  but  mere  presentation 
of  claim  for  allowance  does  not  subject  es- 
tate to  payment  of  costs. — Maurer  v.  King, 
127  Cal.  114,  116,  59  Pac.  290. 

46.  Same — Continuing — Liability  of  es- 
tate.— Guaranty  for  future  advances  to  be 
made  by  bank  to  third  party  terminates  by 
death  of  guarantor.  He  could  at  any  time 
during  life  have  terminated  guaranty  as  to 
future  advances  by  giving  notice,  and  his 
death  with  knowledge  thereof  is  notice.  At 
his  death  his  property  vested  in  others  sub- 
ject to  all  valid  liens  thereon.  In  case  of 
continuing  guaranty,  each  advance  made  by 
guarantee  constituted  fresh  consideration, 
and  when  made,  an  irrevocable  promise  on 
part  of  living  ariarantor;  dead  guarantor 
can  make  no  promise.    The  guarantee,  after 
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knowledge  of  death  of  guarantor,  can  not 
be  held  to  have  made  advance  at  request  of 
dead  men. — Valentine  v.  Donohoe-'Kelly 
Banking  Co.,  133  Cal.  191.  195,  65  Pac.  381. 
See  Gay  v.  Ward.  67  Conn.  147,  156,  34  Atl. 
1025;  Jordan  v.  Dobbins,  122  Mass.  168,  170, 
21  Am.  Rep.  305;  Hyland  v.  Hablch,  150  Mass. 
112,  IS  Am.  St.  Rep.  174,  22  N.  E.  765. 

47.  ns—r  Not  due. — Guaranty  signed  by 
deceased  but  upon  which  nothing  had  be- 
come due,  not  accompanied  by  any  affidavit 
or  any  specific  claim,  presented  to  executor, 
is  not  sufficient  as  claim,  and  indorsement 
thereon  by  executor  "presented  and  al- 
lowed" does  not  make  it  a  judgment  or 
acknowledgment  of  indebtedness  on  part  of 
estate,— Pico  ▼.  De  la  Guerra,  18  Cal.  422, 
427. 


48.  Saaae— On  sale  of  lands* — Agreement 
to  reimburse  grantee  for  Iobs  of  any  part  of 
land  sold  him  by  deceased  creates  contin- 
gent liability  which  must  be  presented  for 
allowance  as  claim  against  estate,  or  it  is 
barred.— Maddox  v.  Russell,  109  Cal.  417,  424, 
4!  Pac.  139. 

Aa  to  heir  paying  on  mortgage  by  de- 
creet* before  appointment  of  administrator 
•ft  validating,  see  Estate  of  Heeney,  3  Cal. 
App.  548,  86  Pac.  842. 

OX  Knowledge  of  executor. — Admitting 
that  no  presentation  is  necessary  where  ex- 
ecutor has  knowledge  of  claim  mere  fact 
that  ho  knew  of  mere  possible  or  contingent 
claim  would  not  be  sufficient. — Pico  v.  De 
la  Guerra,  18  Cal.   422,   429. 

It,   Legal  owner  of  claim  should  present 

It— Legal  and  not  equitable  owner  of  note 
and  mortgage  is  proper  person  to  present  it 
against  estate  of  deceased  mortgageor,  and 
where  it  has  been  in  possession  of  legal 
owner  and  was  not  presented  as  claim 
within  time  prescribed,  it  is  barred  as  claim 
against  estate  of  mortgageor  generally. 
Whether  foreclosure  of  such  mortgage  could 
be  bad  under  section  1500,  post,  not  decided. 
—Marsh  v.  Dooley,  52  Cal.  232,  234. 

51.   Mortgages*  for  benefit  of  deceased— 

(labs  sf.— Whether  widow,  who  in  lifetime 
of  husband  gave  mortgage  on  her  property 
to  secure  his  debt,  has  contingent  claim 
against  his  estate,  not  decided. — Sichel  v. 
Carrillo,  42  Cal.  493,  506. 

As  to  payment  on  mortgage  given  by  de- 
teecat  by  heir  before  appointment  of  ad- 
sjassitrator    not    validating,    see    Estate    of 

Heeney,  3  Cal.  App.  548,  86  Pac.  842. 

33.    Oral  evidence  of  claim  to  property. — 

Claims  to  personal  property  arising  upon 
oral  declarations  should  be  treated  with 
»sspicton  and  received  with  caution.  — 
Kreese  ▼.  Odd  Fellows*  Sav.  Bank,  136  Cal. 
"2.  665,  69  Pac.  493. 


•blp  —  Settlement  of  affairs 
before  claim. — Surviving  partner 
ran  not  collect  from  general  assets  of  his 
tanner's  estate  debt  due  by  decedent  to 
T*artnershlp  without  first  complying  with 
section  1585,  post,  and  ascertaining  if  part- 


nership assets  will  pay  partnership  debts. — 
Painter  v.  Painter,  68  Cal.  395,  396,  9  Pac 
450. 

As  to  surviving  partner  to  settle  np  busi- 
ness, etc.,  see,  post,  9  1&85  and  note. 

54.  But  where  partnership  assets  have 
been  taken  over  by  administrator,  surviving 
partner  must  present  his  claim  to  adminis- 
trator before  he  can  maintain  a  suit  to  re- 
cover his  interest  in  the  partnership  assets. 
— McKay  v.  Joy,  2  Cal.  Unrep.  639,  9  Pac. 
940. 

58.  Partnership  debt— Need  not  be  pre- 
sented.— Claim  for  money  alleged  to  have 
been  an  overcharge  as  rent  by  firm  of  which 
deceased  was  member,  is  not  claim  against 
estate  and  need  not  be  presented  as  such  in 
order  to  maintain  action  against  firm. — Cor- 
son v.  Berson,  86  Cal.  433,  440,  25  Pac.  7. 

56.  Presentation  and  contest— In  general* 

— Where  the  party  damaged  is  restricted  to 
his  remedy  at  law  for  the  breach  of  a  con- 
tract to  make  a  will,  he  must  necessarily 
proceed  upon  the  theory  that  he  Is  a  "cred- 
itor" of  the  deceased,  having  a  "claim 
against  the  estate  arising  upon  contract," 
and  he  is  subject  to  the  statutes  requiring 
presentation  of  claims  to  the  executor  or 
administrator  and  judge. — Morrison  v.  Land, 
169  Cal.  580,  147  Pac.  259. 

57.  A  complaint  In  an  action  against  the 
executors  and  executrix  of  a  will  based 
upon  the  breach  oX  an  oral  agreement  of  the 
deceased  to  bequeath  to  plaintiff  a  certain 
specified  sum  of  money  in  consideration  of 
services  rendered  by  the  plaintiff  to  the 
testator,  fails  to  state  a  cause  of  action, 
where  there  is  no  allegation  that  any  claim 
for  such  money  was  ever  presented  to  such 
executors  and  executrix  for  allowance. — 
Morrison  v.  Land,  169  Cal.  580,  147  Pac.  259. 

58.  An  action  against  the  executor  of  a 
will  for  professional  services  rendered  to 
the  deceased,  commenced  within  three 
months  after  the  rejection  of  the  amended 
claim  presented  for  such  services,  is  not 
barred,  where  the  claim  was  presented 
within  due  time  after  the  first  publication 
of  notice  to  creditors  and  at  a  time  when 
the  executor  had  not  acted  on  the  claim 
first  presented  as  required  by  law. — Colburn 
v.  Parrett,  27  Cal.  App.  541,  150  Pac.  786. 

69.  Purpose  of  law. — Purpose  of  requir- 
ing presentation  of  claims  against  estates  is 
to  furnish  administrator  with  pertinent  evi- 
dence touching  their  validity  and  justness, 
by  means  of  which  he  may  determine 
whether  they  ought  to  be  paid  out  of  funds 
of  estate,  and  to  enable  him  to  justify  his 
acts  in  some  measure,  at  least  in  accounting 
with  court. — Willis  v.  Marks,  29  Oreg.  503, 
45  Pac.  293. 

60.  Set-off— Right  of. — That  demand  in 
favor  of  deceased  vests  eo  Instant!  to  his 
representative  and  takes  effect  by  relation 
as  of  date  of  death  is  correct  only  to  this 
extent,  that  it  passes  subject  to  right  of 
set-off  or  counter-claim.  Such  demand  is 
not  an  asset  of  estate  to  exclusion  of  right 
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of  set-off.  It  is  only  what  remains  after  all 
Just  settlements  with  debtor  of  estate  which 
goes  Into  funds  for  distribution. — Ainsworth 
v.  Bank  of  California.  119  Cal.  470,  475,  51 
Pac.  952. 

61.  Settlement  of  creditors  with  insolvent 
estates  are  final,  and  all  mutual  demands 
are  to  be  balanced.  Claims  not  liquidated 
and  debts  absolutely  due,  though  payable  In 
future,  are  to  be  included.  Balance  found 
upon  such  adjustment  is  only  debt  remain- 
ing, in  case  of  insolvent  estate  of  one  de- 
ceased all  claims  existing  at  time  of  death 
are  to  be  set  off,  and  this  law  must  apply 
if  estate  be  solvent.  No  harm  can  come  to 
any  one  by  applying  rule  in  latter  case. — 
Ainsworth  v.  Bank  of  California,  119  Cal. 
470,  475,  51  Pac.  952. 

t 

62.  Statement  of  balance  struck  upon  ac- 
count between  claimant  and  deceased,  if 
properly  verified,  is  sufficient  as  claim 
against  estate. — Estate  of  Swain,  67  Cal. 
687,  642,  8  Pac.  497. 

68.  Statute  of  limitation*— Effect  of  pre- 
senting claim. — Mere  presentation  of  claim 
has  not  effect  to  stop  running  of  statute. — 
Barclay  v.  Blackinton,  127  Cal.  189,  194,  59 
Pac.   834. 

• 

64.  It  Is  not  design  of  law  that  filing  of 
claim  should  arrest  general  statute  of  limi- 
tations which  had  previously  begun  to  run, 
nor  to  prevent  it  from  afterwards  running, 
upon  claim  not  due  at  time  of  presentation. 
The  object  of  law  is  to  facilitate  and  pro- 
duce speedy  settlement  of  estates  of  de- 
ceased persons,  and  it  could  not  have  been 
designed  to  give  creditors  an  unlimited 
period  of  time  within  which  to  establish 
justice  of  their  claims,  after  they  had  been 
exhibited  in  probate  court.  Such  construc- 
tion would  defeat  manifest  Intention  of 
law. — Morse  v.  Clark,  10  Colo.  216,  219,  14 
Pac.  327;  ReiUell  v.  Miller,  25  111.  67,  69. 

65.  Same  —  Suspension  of.  —  Statute  of 
limitations  does  not  run  upon  claim  after 
presentation  to  executor  and  allowance  by 
him  until  ten  days  after  presentation  to 
judge,  unless  he  rejected  it  in  meantime,  as 
holder  could  not  have  maintained  action 
until  after  presentation  to  executor,  or  until 
ten  days  after  presentation  to  judge,  unless 
he  rejected  it  within  that  period. — Nally  v. 
McDonald,  66  Cal.  530,  531,  6  Pac.  890. 

66.  Surety  of  deceased — Claim  contingent 
If  not  paid. — Sureties  who  are  compelled  to 
pay  debt  of  their  principal  have  legal  de- 
mand for  reimbursement  which  they  may 
enforce  against  him  by  personal  action,  if 
he  be  alive,  or  against  his  estate,  if  he  be 
dead;  but,  in  either  case,  reimbursement  can 
only  be  claimed  if  amount  has  been  ex- 
pended, and  judgment  against  sureties 
\which  remains  unpaid  is  not  an  absolute 
provable  claim  against  estate  of  deceased 
principal,  but  merely  possible  or  contingent 
claim,  as  surety  may  not  have  been  able  to 
pay  judgment,  or  It  might  never  be  en- 
forced. At  all  events,  until  payment,  they 
had   no   enforceable  demand   against  estate 


for  amount  of  Judgment. — Estate  of  Hill, 
67  Cal.   288,  244,   7   Pac.   664. 

67.  Same— Not    affected. — Bar    of   statute 

for  failure  to  present  claim  attaches  only 
to  action  as  against  estate,  and  does  not 
affect  any  other  party  who  may  be  jointly 
liable  with  deceased  as  surety  or  otherwise, 
theirs  being  an  independent  contract  and 
statute  of  limitations  not  destroying  debt, 
but  merely  preventing  its  enforcement  by 
action.— Sichel  v.  Carillo,  42  Cal.  493,  499, 
504. 

68.  Taxes— Necessity  of  claim  for. — Taxes 
levied  on  lands  of  decedent  after  his  death 
need  not  be  presented  as  claim  against  his 
estate  before  suit  can  be  maintained  there- 
for. They  should  be  paid  by  administrator 
as  expenses  of  managing  property.  Whether 
claim  for  taxes  levied  prior  to  death  need 
be  presented,  not  decided. — People  v.  Olvera, 
43   Cal.   492,   494. 

60.     Trust  funds — Wken  claim  necessary. 

— Equity  will  enforce  trust  against  personal 
representative  of  deceased  trustee,  and 
without  presentation  of  claim  against  the 
estate,  when  identical  trust  property,  or  Its 
product  in  new  form,  can  be  traced  into 
estate,  and  so  into  possession  of  represen- 
tative. But  beneficiary  who  is  unable  to 
do  this  must  rely  on  personal  liability  of 
trustee,  and,  so  relying  has  only  claim 
against  estate  which  must  be  duly  presented 
for  allowance.  But  such  claim  is  still  based 
upon  trust,  whatever  that  may  have  been. 
It  has  its  origin  in  trust  and  depends  for 
Its  validity  upon  legality  and  sufficiency  of 
trust.  Fact  that  beneficiary  Is  obliged  to 
present  his  claim  and  look,  like  general 
creditor,  to  Assets  of  estate  for  payment, 
does  not  change  nature  of  his  demand,  which 
Is  still  one  for  property  due  under  trust 
accounting;  it  merely  has  changed  his  rem- 
edy, and  where  presentation  of  claim  is  nec- 
essary, action  is  barred  if  no  such  presen- 
tation be  made. — McGrath  v.  Carroll;  110 
Cal.  79,  83,  42  Pac.  466. 

70.  It  is  well  settled  that  one  who  claims 
as  his  own  adversely  to  an  estate  specific 
property  held  and  claimed  by  estate,  can  not 
be  called  creditor  of  estate  within  meaning 
of  probate  law.  The  decisions  are  clear 
and  conclusive  upon  proposition  that  where 
one  seeks  to  recover  from  representatives 
of  estate  specific  property  alleged  to  have 
been  held  in  trust  by  decedent  at  time  of 
his  death,  he  is  not  seeking  payment  of 
claim  from  assets  of  estate,  and  is  not  re- 
quired to  present  claim  as  creditor,  and  is 
not  "creditor  of  estate."  His  action  Is  not 
founded  upon  claim  or  demand  against  es- 
tate.—Estate  of  Dutard,  147  Cal.  253,  256, 
81  Pac.  519. 

71.  Action  does  not  lie  to  recover  money 
received  by  deceased  In  trust  unless  fund 
can  be  clearly  distinguished  from  other 
property  and  thus  followed  into  executor's 
hands.  If  it  can  not  be  so  distinguished 
remedy  is  by  presentation  of  claim  against 
estate. — Orcutt  v.  Gould,  117  Cal.  815  317 
49  Pac.  188. 
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12.  Suae  —  Application  —  Limitation  of 
Beetles  sees  not  apply  to  action  to  enforce 
trust,  for  example,  where  note  was  assigned 
10  deceased  in  trust  to  be  collected,  and 
proceeds  applied  to  various  purposes,  no 
claim  need  be  presented  by  cestui  que  trust 
before  bringing  suit  against  administrator 
of  trustee  to  enforce  trust. — Tyler  v.  May  re, 
H  CaL  160,  167.  27  Pac.  160,  30  Pac.  196. 

71.    Basse  — -  Commingled    funds— Interest. 
—Where   demand   against    deceased    is    for 
money   received    by    him,    and    commingled 
with  his  own  so  that  no  funds  come  to  exec- 
utor bearing   earmarks   of   creditor's   prop- 
erty, presentation  of  claim  is  required,  and 
executor  can  not  pay  such  demand  until  It 
be  so  presented,  and  claim  allowed  and  pay- 
ment authorized    by    court.     The    executor 
owes  oo  duty   to    beneficiaries   of   trust   to 
keep  money  Invested,  and  he  can   not  pay 
until  authorised.    The   estate   is  'simply   in- 
debted in  amount,  and,  under  such  circum- 
stances,   compound     interest     can     not     be 
charged  beyond  time  of  decedent's  death. — 
Bemmerly  ▼.  Woodward,   124   Cal.   568,   574, 
57  Pac.  561. 

74.  If  deceased  was  In  possession  of  trust 
fund,  which  in  mutations  of  business  had  be- 
come to  mingled  and  absorbed  into  property 
belonging  to  trustee  as  to  be  no  longer  ca- 
pable of  being  traced  or  identified,  only  rem- 
edy of  cestui  que  trust  against  administra- 
tor or  estate  of  trustee  would  be  that  of 
creditor,  and  If  he  failed  to  present  his 
claim  as  required  .by  probate  law,  he  must 
fail  in  an  action  against  administrator,  but 
if  trust  property  can  still  be  earmarked  or 
traced  an  Identified  cestui  que  trust  may 
maintain  his  action  against  administrator 
to  enforce  trust,  for  he  Is  seeking  his  own 
property;  not  to  enforce  claim  against  es- 
tate and  property  of  decedent. — Roach  v. 
Caraffa,  15  Cal.  4S6,  442,  25  Pac.  22.  See 
Lathrop  ▼.  Bampton,  21  Cal.  17;  Sharpstein 
▼.  Prleaiander,  54  Cal.  58;  Estate  of  Allgler, 
65  Cal.  228,  S  Pac.  842. 


executors  from  the  wife's  estate  without 
presentation  of  claim. — Sprague  v.  Walton, 
145  Cal.  228,  285,  78  Pac.  645. 


In  hands  of  deeeaaed  executor. 

—Where  one  executor  who  is  also  legatee 
dies  pending  administration,  having  certain 
•mount  of  money  in  his  hands  belonging 
to  estate,  for  which  no  claim  was  presented 
against  estate  of  deceased  executor  within 
time  limited  therefor,  court  has  no  power 
to  deduct  same  from  legacy  to  deceased's 
executor  and  distribute  it  to  estate.  It  was 
duty  of  surviving  executor  to  have  pre- 
sented claim,  or  to  have  compelled  account- 
ing. Deceased  executor  held  money  in  trust 
for  estate  and  its  position  upon  his  death 
became  no  better  than  that  of  any  other 
^editor  unless  such  estate  was  able  to  pur- 
*se  precise  trust  fund. — Estate  of  Smith, 
"I  CaL  111,  122,  40  Pac.  1027.  See  Lathrop 
▼•  Bampton,  SI  Cal.  17,  22;  Chaquette  v. 
°*tet,  60  Cal  694;  Roach  v.  Caraffa,  85  Cal. 
4K.  444,  25  Pac  22;  Estate  of  Allgler,  65 
<*)-  222.  226,  2  Pac.  849. 

7*.    Waste.  —  Money     deposited     In     bank 

•^nat erred  by  husband  to  his  wife  In  trust, 
*ud  not  as  a  gift,  may  be  recovered  by  his 


77.  Same— Rank  of  claim. — In  action  to 
recover  money  received  by  decedent,  if 
money  be  considered  as  property  subject 
to  trust,  and  can  not  be  identified  either  In 
its  original  or  in  substituted  form,  claimant 
might  rely  on  personal  liability  of  deceased 
as  trustee,  but  he  has  no  special  claim  upon 
general  estate  superior  to  that  of  other 
creditors.  In  that  view,  his  position 
towards  estate  is  simply  that  of  other  con- 
tract-creditors, and  his  claim  must  be  pre- 
sented to  executor,  or  administrator. — Row- 
land v.  Madden,  72  Cal.  17,  18,  12  Pac.  226, 
870. 

78.  Vendor's  lien— Is  not  waived  by  pres- 
entation as  claim  against  estate. — Selna  v. 
Selna.  125  Cal.  257,  78  Am.  St.  Rep.  47,  58 
Pac.  16.  . 

79.  Voluntary  payment  of  debt  of  de- 
ceased for  medical  services  during  last  ill- 
ness, made  by  brother  of  deceased  without 
taking  any  assignment  of  debt,  and  with  no 
promise  of  repayment,  does  not  constitute 
claim  against  estate. — McGlew  v.  McDade, 
146  Cal.  558,  554,  80  Pac.  695. 

As  to  effect  of  voluntary  payment  on  due 
mortgage  by  decedent  before  appointment  of 
administrator,  see  Estate  of  Heeney,  2  Cal. 
App.  548,  86  Pac.  842. 

80.  Waiver  of  presentation  of  claim  can 
not  be  made  by  administrator.  It  is  an  ob- 
ligation imposed  by  law  which  he  has  no 
power  to  dispense  with. — Harp  v.  Calahan, 
46  Cal.  222,  282. 

81.  What  claims  must  be  presented— Con- 
tingent claims. — In  order  for  a  grantee  to 
perpetuate  his  right  to  recover  damages 
against  the  estate  of  his  deceased  grantor 
for  the  possible  future  breach  of  a  covenant 
of  warranty  contained  in  the  deed,  it  Is 
necessary  for  him  to  present  a  claim  there- 
for, and  have  it  allowed  and  established  as 
a  contingent  claim  against  the  estate. — 
Troplco  Land  A  Imp.  Co.  v.  Lambourn,  170 
Cal.  22,  148*Pac.  206. 

82.  Contingent  claims,  like  those  which 
are  due,  must  be  presented  to  the  executor. 
—Miller  v.  Miller,  171  Cal.  269,  152  Pac.  728. 

88.  While  It  is  proper  to  present  a  con- 
tingent claim  before  it  becomes  due,  an  ac- 
tion thereon  may  not  be  maintained  until 
after  the  happening  of  the  contingency. — 
Miller  v.  Miller,  171  Cal.  269,  152  Pac.  728. 

84.  What  claims  need  not  be  presented 
—A   guardian  is  not  required  to   present  a 

claim  under  above  section. — Estate  of  Clan- 
ton,   171  Cal.  281.  158  Pac.  459. 

A  vendor's  lien  need  not  be  presented,  see, 
post,  fi  1497,  note  par.  88. 

85.  The  failure  of  a  guardian  to  present 
a  claim  against  the  estate  of  his  deceased 
ward  for  his  advanc.es  does  not  constitute 
a  waiver  of  recourse  against  the  estate. — 
Estate  of  Clanton,  171  Cal.  881,  152  Pac.  459. 
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86.     Withdrawal    of   claim— Devisee    may  isees  from  claiming:  under  will,  where  such 

make. — Presentation    of    claim    by    one    to  claimant  had  no  knowledge  of  property  de- 

whom   devisee   had  been   made  in   payment  vised,     withdrew     claim,     and     in     writing 

and  consideration   of  any  claims   he  might  elected    to    take     under    will.  —  Estate     of 

hold  against  deceased,  does  not  estop  dev-  Thayer,  142  Cal.  453,  455,  76  Pac.  41. 

§  1494.  CLAIMS  TO  BE  SWORN  TO,  AND  WHEN  ALLOWED,  TO  BEAR 
SAME  INTEREST  AS  JUDGMENTS.  Every  claim  which  is  due,  when  filed 
with  the  clerk,  or  presented  to  the  executor  or  administrator,  must  be  sup- 
ported by  the  affidavit  of  the  claimant,  or  some  one  in  his  behalf,  that  the 
amount  is  justly  due,  that  no  payments  have  been  made  thereon  which  are  not 
credited,  and  that  there  are  no  offsets  to  the  same,  to  the  knowledge  of  the 
affiant.  If  the  claim  be  not  due  when  filed  or  presented,  or  be  contingent,  the 
particulars  of  such  claim  must  be  stated.  When  the  affidavit  is  made  by  a 
person  other  than  the  claimant,  he  must  set  forth  in  the  affidavit  the  reason 
why  it  is  not  made  by  the  claimant.  The  oath  may  be  taken  before  any  offieei 
authorized  to  administer  oaths.  The  executor  or  administrator  may  also 
require  satisfactory  vouchers  or  proofs  to  be  produced  in  support  of  the  claim. 
No  greater  rate  of  interest  shall  be  allowed  upon  any  claim  after  its  approval 
by  the  administrator  or  executor  and  judge  than  is  allowed  on  judgments 
obtained  in  the  superior  court. 

History:  Enacted  March  11,  1872,  re-enactment  of  5  131  Probate 
Act  as  amended  February  7,  I860,  Stats.  1860,  p.  17,  fi  2,  and  May  21, 
1861,  Stats.  1861,  p.  637,  §  40;  amendment  approved  March  24,  1874, 
Code  Amdts.  1873-4,  p.  365;  April  16,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  89;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  215,  held  unconstitutional,  see  history,  f  5  ante; 
amendment  approved  May  18,  1915,  Stats,  and  Amdts.  1915,  p.  540. 
In  effect  August  8,  1915. 

VERIFICATION  OF  CLAIMS—INTEREST  20.  Same— Surplusage. 

ON  ALLOWED  CLAIMS.  21.  Officer  competent  to  administer  oaths. 

1.  Claim  against  estate — Interest  on.  22.  Omission  of  word  "  dollars.1 ' 

2.  Same— No    affidavit   filed  —  Allowance  23.  Particulars— Need  not  be  stated  of  ma- 

on  final  settlement.  tured  claim. 

3.  Same— Statement  of  facts— Sufficiency  24.  Sufficient  statement— Copy  of  contract. 

25-  27.  Copy  of  promissory  note. 

4.  Same — Verification  by  attorney — Lack  OQ    t>_ _*„,„,«.         m  •  .       .   . 

of  knowledge  -  WL    not   attack-  2«"  ^SSS^S^T'  ***  " 

5.  BUI  <rf  particulars-May  be  demanded  29-  8^ZBma  ~  8ame  ~  Test  of  8uffi- 

.  «  ciency. 

bv  executor 

6.  Construction    of    section  -  Interest  -  30'  ^£^*^  ~.  ******  ~~~  A" 

Head-note  to  above  section.  „        V***™  **?  not  8,*n- 

7,  8.  Contingent  claims  do  not  require  affi-  "■  Reading  verification  of  claim, 

davit  that  amount  is  justly  due.  82-  Set-off— Purpose  of  statute. 

9.  Same— Amendment  of  law.  33-  Strict   compliance   necessary— Verifica- 

10.  Defective  verification  —  Allowance  not  tl0n  h*  third  Partv- 

void  34.  Substantial  compliance  with  statute. 

11.  "Due"  —  Definition   and   construction  35.  Same— Example— Affidavit  to  claim. 

of  above  section  regarding.  36,  37.  Variance — Use  of  word  "claimant"  in- 

12.  Foreign  executor  —  May  not  present  stead  of  " affiant.' ' 

claims.  38.  Verification  of  claim — Essentials  of. 

13.  Interest — Reduction  applies  only  to  in-  39.  Same — Sufficiency  of. 

solvent  estates.  See,  ante.  98  1490-1493  and  notes. 

14- 16.  Same-Mortgage-debt  included.  u    ^^    ^^    e-tllte_Illtere.t    o-  _ 

17.18.  Same— Exception  to  rule.  In  an  action  on  a  claim  against  the  estate 

19.  Judgments  —  Affidavit    that    claim    is      of   a   decedent,    Interest    is    to    be   awarded 

due,  etc.,  not  required.  when    the    claim    is    established,    from    the 
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date  when  the  claim  should  have  been  al- 
lowed—White v.  Deer  ins,  38  Cal.  App.  516, 
179  Pac.  401. 

2.  Suie— No  affidavit  Hied  —  Allowance 
«i  luil  settlement* — The  above  section  pro- 
vides that  every  claim  presented  against 
the  estate  of  a  decedent  which  is  due  must 
be  supported  by  an  affidavit  of  the  claim- 
ant, or  by  some  one  in  his  behalf,  to  the 
effect  that  the  amount  is  justly  due;  but 
if  the  claim  is  not  due  when  filed  or  pre- 
sented or  if  it  be  contingent,  the  particu- 
lars of  such  claim  must  be  stated  at  the 
time  of  filing  the  same,  from  which  It 
v...uld  appear  that  an  affidavit  to  a  claim 
is  essentially  in  the  case  of  a  claim  which 
is  due  only.  In  any  event,  it  is  a  matter 
which  may  be  waived,  and  claims  paid 
without  the  affidavit  attached  must  be  al- 
lowed by  the  court  in  the  settlement  of 
the  cause,  if  shown  to  be  justly  due  and 
paid  in  good  faith. — Si  me  v.  Hunter,  — 
CaL  App.  — ,  195  Pac.   391. 

See  pars.  38.  39,  this  note. 


3.  Sasne— Statement  of  facta— Sufficiency 
of.— It  is  not  required  under  the  provisions 
of  the  above  section  that  a  claim  against 
an  estate  should  state  the  facts  with  all  the 
preciseness  and  detail  required  in  a  com- 
plaint and  the  sufficiency  of  such  a  claim 
is  not  to  be  tested  by  the  rules  applicable 
to  pleadings;  it  is  sufficient  to  indicate  the 
nature  and  amount  of  the  demand  In  such 
a  manner  as  to  enable  the  executor  and 
judge  in  probate  to  act  advisedly  upon  it. — 
Thompson  v.  Koeller,  183  Cal.  476,  191  Pac. 
927.  following  the  doctrine  in  McGrath  v. 
Carroll,  110  Cal.  79,  83.  42  Pac.  466;  Pollits 
v.  Wickersham,  150  Cal.  238,  250,  88  Pac. 
911.  91 C. 


4.   Same— Verification  by  attorney— Lack 
•f   knowledge  —  Wken     not    attackable. — A 

claim  against  an  estate  of  a  deceased  per- 
son, it  is  verified  by  the  attorney  of  the 
creditor,  the  latter  being  at  the  time  ab- 
sent from  the  state,  can  not  be  successfully 
attacked  on  the  ground  that  the  attorney 
«a*  without  actual  knowledge  of  the  facts 
supporting  the  claim,  in  an  instance  in 
which  vouchers  and  proofs  were  not  called 
f<>r.  and  such  attack  was  not  made  until  the 
lime  for  the  presentation  of  claims  had 
expired,  and  suit  had  been  brought  on  the 
rejected  claims. — Doolittle  v.  McConnell, 
ITS  CaL  697,  174   Pac.  805. 

Aa  to  verification  of  claims,  see  pars.  38, 

39.  this  note. 

Aa  to  verlneation  by  third  party,  see  par. 
33.  this  note. 

5.  Bill  of  particulars)-— May  be  demanded 
*T  executor  if  statement  of  account  in  claim 
i»  not  considered  sufficient. — Estate  of 
Swain.  67  Cal.  637.  639,  642,  81  Pac.  497. 

t,  Construction  of  acctlon  —  Interest— 
Head-note  to  above  section  "claims  to  be 
sworn  to.  and  when  allowed  to  bear  same 
interest  as  judgments,"  should  not  be 
treated  as  an  enactment  of  law  standing 
t>7  itself,  but  should  be  read  and  construed 


in  its  contextual  relation  to  whole  section, 
of  which  it  is  a  part.  Thus  read  and  con- 
strued, it  is  obvious  that  legislature  in- 
tended by  above  section  to  provide  for  rate 
of  Interest  only  as  to  claims  against  in- 
solvent estates. — Richardson  v.  Diss,  127 
Cal.  58,  59,  59  Pac.  197. 

7*  Contingent  claims  do  not  require  affi- 
davit tbat  amount  la  Justly  due,  etc.  It  is 
only  necessary  that  particulars  of  such 
claims  be  stated. — McKay  v.  Joy,  2  Cal. 
Unrep.  639,  9  Pac.  940. 

8.  Contingent  claim  does  not  require 
affidavit  that  amount  is  justly  due,  etc.,  but 
particulars  of  claim  must  be  stated. — Ver- 
dier  v.  Roach,   96  Cal.  467,  470,  31  Pac.  554. 

ft.  Same  —  Amendment  of  law. — Section 
131  of  Probate  Act  required  every  claim 
presented  to  be  supported  by  affidavit  "that 
amount  is  justly  due,"  etc.,  and  it  was  held, 
construing  above  section  with  section  130  of 
that  act,  that  contingent  claim  need  not  be 
presented  until  after  it  became  absolute,  as 
required  affidavit  could  not  be  made  before 
that  time.  As  if  on  purpose  to  remove 
this  obstacle  to  the  presentation  of  con- 
tingent claims,  above  section  requires  the 
affidavit  to  be  made  only  in  case  the  claim 
is  due,  and  provides  that  if  claim  be  not 
due  when  presented  or  be  contingent,  par- 
ticulars of  such  claim  must  be  stated. — 
Verdier  v.  Roach,  96  Cal.  467,  470,  31  Pac. 
554. 

10.  Defective  verification— Allowance  not 
▼old. — Allowance  of  claim,  although  made 
upon  defective  verification,  is  not  void. — 
Estate  of  Swain,  67  Cal.  637,  639,  642,  8  Pac. 
497. 

11.  "Due"— Definition  and  construction 
of  above  section  regarding. — The  word 
"due"  in  its  primary  and  proper  sense 
means  simply  owing.  It  is  also  sometimes 
used  In  sense  of  payable,  but  this  Is  sec- 
ondary sense.  In  above  section  it  is  used  in 
both  senses,  viz.,  in  clause  "if  claim  be  not 
due  when  presented,"  etc.,  and  in  clause 
"other  claim  which  is  due,"  etc.,  where 
term  is  used  in  sense  of  payable,  and  in 
clause  "justly  due,"  required  In  affidavit 
where  It  is  used  in  sense  of  owing.  Thus 
an  affidavit  to  claim  on  promissory  note 
not  due  at  time  of  presentation  of  claim, 
is  sufficient  if  it  states  that  amount  is 
justly  due,  as  it  must  be  held  that  term 
due  is  there  used  In  sense  of  owing,  other- 
wise no  affidavit  would  be  required  in 
case  of  claims  presented  before  maturity. 
— Crocker-Woolworth  Nat.  Bank  v.  Carle, 
133  Cal.  409,  411,  65  Pac.  961. 

12.  Foreign  executor— May  not  present 
claims. — Under  the  provisions  of  the  above 
section  and  of  section  1500,  post,  a  foreign 
executor  has  no  authority  to  present  a 
claim  against  the  estate  of  a  decedent  be- 
ing administered  in  this  state  in  favor  of 
estate  of  such  executor  of  a  foreign  dece- 
dent for  the  reason  that  his  letters  of  ad- 
ministration possess  no  territorial  force 
outside    of    the    statement    in    which    they 
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were  issued  and  under  and  by  virtue  of 
them  he  can  be  vested  with  no  power  to 
exercise  the  functions  of  his  office  as  ex- 
ecutor in  a  state  other  than  the  one  in 
which  he  is  appointed,  or  take  any  of  the 
statutory  steps  to  collect  the  debt  alleged 
to  be  due  to  his  testator. — Wlnbigler  v. 
Shattuck,  —  Cal.  App.  — ,195  Pac.  707. 

13.  Interest— Redaction  applies  only  to 
Insolvent  estates. — Prior  to  enactment  of 
above  section,  all  allowed  claims  against 
estates,  whether  insolvent  or  not,  bore  in- 
terest at  contract-rate,  when  contracts 
upon  which  they  were  based  provided  for 
rate  of  interest  in  excess  of  legal  rate,  and 
section  in  specially  mentioning  insolvent 
estates  as  subjects  for  reduction  of  inter- 
est ex  industria,  excludes  all  estates  not 
mentioned  from  operation  of  this  law  re- 
ducing; interest,  and  shows  as  plainly  as 
anything;  short  of  positive  enactment  can 
show  that  it  was  intention  and  purpose  of 
legislature  that  claims  against  solvent  es- 
tates should  continue  after  allowance  to 
draw  interest  at  any  rate  in  excess  of 
legal  rate  that  contracts  upon  which  they 
were  based  would  warrant.  And  such 
seems  to  be  construction  placed  upon  law 
by  bench  and  bar  of  state  since  enactment 
referred  to. — Richardson  v.  Diss,  127  CaL 
58,  60,  59  Pac.  197. 

14.  Same  —   Mortgage-debt     included* — 

Law  accomplishes  reduction  of  interest  on 
mortgage  claim  to  seven  per  cent  without 
any  action  by  parties,  in  case  of  insolvent 
estate. — Estate  of  McDougald,  146  Cal.  196, 
200.   79  Pac.  876. 

15.  The  meaning  of  word  "claim"  as  used 
in  provision  of  above  section  that  no  in- 
terest greater  than  ten  per  cent  per  annum 
shall  be  allowed  after  issuance  of  letters 
of  administration  or  testamentary  when  es- 
tate is  insolvent,  is  broad  enough  to  in- 
clude debts  secured  by  mortgage  or  other 
lien  and  by  section  186,  ante,  such  debts 
are  expressly  included  and  mentioned  as 
claims  against  the  estate,  and  therefore 
note  and  mortgage  presented  and  allowed 
takes  its  place  among  acknowledged  debts 
of  estate  and  is  subject  to  provision  re- 
garding interest  if  estate  be  solvent. — Ellis 
v.  Polhemus,  27  Cal.  850,  354,  366. 

16.  Distinguished}  Vlsalia  Sav.  Bank  v. 
Curtis,  135  Cal.  350,  67  Pac.  329. 

17.  Same — Exception  to  rale. — Provision 
as  to  reduction  of  Interest  where  estate  is 
Insolvent  has  no  application  to  foreclosure 
of  mortgage  where  nothing  is  claimed 
against  estate. — Christy  v.  Dana,  42  Cal. 
174,  178. 

18.  Above  section  does  not  apply  to 
case  of  foreclosure  of  mortgage  as  pro- 
vided In  section  1500,  post.  In  such  ac- 
tion agreed  rate  of  interest  may  be  re- 
covered, no  matter  what  may  be  condition 
of  estate.— Vlsalia  Sav.  Bank  v.  Curtis,  135 
Cal.  350.  352,  67  Pac.  329. 


19.  Judgments — Affidavit  taat  claim  la 
dne,  etc.,  not  required  in  case  of  judgmenta 
— Cuilerton  v.  Mead.  22  Cal.  95,  100. 


2MK  Same— Surplusage. — Verification  stat- 
ing that  claim  on  judgment  is  due  to  one 
presenting  it  on  behalf  of  another  did  not 
Invalidate  claim  where  no  verification  of 
such  claim  was  required  by  statute. — Es- 
tate of  Crosby,  65  Cal.  574,  678. 

21.     Officer  competent  to  administer  oataa 

under  law  of  this  state  must  take  and  cer- 
tify to  verification  of  claim  or  same  is 
not  valid. — Winder  v.  Hendricks.  56  Cal. 
464.  465. 

As  to  officers  competent  to  administer 
oataa,  see,   post,   98  2093   et   seq.   and   notes. 


An    to    affidavits    la    general, 
89  2009  et  seq. 


see,     post. 


22.  Omission  of  word  "dollars"  in  state- 
ment of  amount  due,  in  verification  to 
claim,  Is  immaterial  where  amount  is 
plainly  stated  in  claim,  and  verification  re- 
fers to  body  of  claim,  and  states  amount 
there  stated  Is  Justly  due. — Hall  v.  Superior 
Court,  69  Cal.  79,  80,  10  Pac.  257. 

An  to  omission  of  word  "donors,**  see. 
also,   ante,   8  1490,   note   par.   35. 
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Particulars— Need  not  be  stated  of 
matured  claim. — Particulars  of  claim  al- 
ready due,  and  not  contingent,  are  not  re- 
quired to  be  set  out  by  provisions  of  above 
section. — Thompson  v.  Orena,  184  Cal.  26, 
29,   66    Pac.   24. 

24.  Sufficient  statement  —  Copy  of  eon- 
tract  by  which  deceased  agreed  to  purchase 
certain  stock  upon  certain  conditions 
therein  set  out  with  offer  to  surrender  cer- 
tificates of  stock  duly  indorsed,  is  suffi- 
cient statement  of  particulars  of  claim 
based  upon  contract. — Maurer  v.  King.  127 
Cal.  114,  116,  69  Pac.  290. 

25.  Copy   of  promissory   note   set   out    in 

claim  thereon  is  sufficient  statement  of 
particulars  of  claim,  whether  after  matur- 
ity or  as  claim  not  due  before  maturity  of 
note. — Crocker-Woolworth  Nat.  Bank  v. 
Carle,  183  Cal.  409,  410,  65  Pac.  951. 

26.  Particulars  of  claim  upon  promissory 
note  not  due  are  sufficiently  stated  in  copy 
of  note  itself,  as  by  it  date  of  contract  Is 
shown,  parties  are  named,  amount  to  be 
paid  is  stated,  and  when  It  is  to  be  paid, 
and  kind  of  coin  is  also  stated.  This  must 
be  held  substantial  compliance  with  stat- 
ute, especially  where  by  section  1499,  post, 
and  above  section,  ample  power  is  vested 
in  court  and  administrator  to  Investigate 
to  lowest  dregs  validity  and  honesty  of  all 
claims  which  may  be  presented  to  them. 
Statement  of  consideration  of  note  is  not 
necessary. — Landis  t.  Woodman,  126  Cal 
454,  465,  58  Pac.  857. 

27.  Copy  of  promissory  note  constitutes 
a  compliance  with  statute  requiring  definite 
statement  of  claim  to  be  presented. — Wolfe 
v.  Wilsey,  2  Ind.  App.  549,  28  N.  E.  1004. 
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28.    Partnership— Claim    against    estate— 

taflrieaey  •!  affidavit. — Under  the  provi- 
sions of  the  above  section  requiring  that 
claim*  presented  against  an  estate  shall 
be  rerifled,  an  affidavit  to  a  claim  pre- 
sented by  a  partnership  against  the  estate 
of  a  deceased  person  reading  "Fook  Hing 
Long  Co.  .  .  .  being  duly  sworn,"  etc., 
statins;  the  nature  of  the  claim,  that  it  is 
partly  due,  that  it  is  therewith  presented, 
etc..  "that  there  are  no  offsets  to  the 
knowledge  of  said  claimant"  and  signed 
"Fook  Hlng  Lung  Co.  by  Gee  Chong  Pong, 
member  and  clerk  of  said  company"  is  in- 
sufficient for  the  reason  that  it  purports 
to  be  made  by  one  incompetent  to  make  it, 
to  wit:  by  the  partnership. — Gee  Chong 
Pong  v.  Harris,  38   CaL  App.  214,   176  Pac. 


9,  Same— Saafte  —  Some  —  Teat  of  avfll- 
«fc»*7*— In  the  case  of  an  affidavit  at- 
tached to  a  claim  presented  to  the  estate  of 

*  decedent,  the  test  of  the  sufficiency  of  the 
*flWa»it  i8  whether  it  is  so  clear  that  an 
indictment  for  perjury  may  be  sustained  on 
it  if  it  is  false. — Gee  Chong  Pong  v.  Har- 
"X  IS  Cal.  App.   214,  175   Pac.  806. 

*>  Partnership  el  aim  —  Affidavit  —  All 
•■rtseis  seed  not  alarm — In  a  case  in  which 

*  partnership  claim  against  the  estate  of 
»  decedent,  which  claim  is  not  yet  due,  is 
Presented  to  the  representative  of  a  de- 
cedent, it  is  not  necessary  that  all  of  the 
Partners  shall  sign  the  affidavit  attached 
to  the  claim  which  the  code  requires  for 
the  reason  that,  under  the  provisions  of 
wction  2429  of  the  Civil  Code  one  partner 
of  a  partnership  is  an  agent  for  all  the 
other  members  of  the  partnership  and  for 
tbe  partnership  itself  in  transacting  its 
business,  and  has  authority  to  do  what- 
ever is  necessary  to  carry  on  such  business 
in  tbe  ordinary  manner  which  includes  the 
Power  io  collect  for  the  partnership  in- 
terest a  partnership  debt. — Sime  v.  Hunter, 
-  Cal.  App.  — ,  195  Pac.  986. 

**•  Pleading  verification  of  elatm<— Al- 
legation of  complaint  in  action  on  rejected 
e'aim  that  claim  "was  duly  verified  in  man- 
B«r  prescribed  by  law"  is  sufficient  after 
J'Jdgment,  in  absence   of  demurrer. — Chase 

*  JfcEvoy.  58  Cal.  248.  362. 

**•  Set-off— Purpose  of  statute. — Under 
oar  code  provisions  as  to  claims  against 
••uuea,  it  Is  compulsory  upon  claimant  to 
Present  his  claim  under  oath,  stating  all 
•SaeU  and  credits.  Without  doing  this  he 
'*a  not  maintain  an  action  or  be  paid  his 
tlalm.  The  purpose  of  law  is  to  ascertain 
»*U»ce  existing  and  to  give  to  both  clalm- 
ut  and  estate  benefit  of  all  just  offsets, 
whether  estate  be  solvent  or  insolvent. — 
AJ*sworth  v.  Bank  of  California,  119  Cal. 
«*.  475.  61  Pac.  952. 

**•  Strict  essnpllanee  neeesaary-— Verifl- 
mtt^m  »T  tklrd  party. — Statute  regarding 
verification  of  claim  must  be  strictly  corn- 
Plied  with,  and  where  claim  verified  by 
other   than   claimant  falls   to   state 


reason  why  verification  Is  not  made  by 
claimant,  and  that  no  credits,  offsets,  etc., 
exist  to  knowledge  of  affiant,  it  is  fatally 
defective,  and  will  not  sustain  action 
brought  upon  rejection  of  claim. — Perkins 
v.  Onyett,  86  Cal.  348,  350,  24  Pac.  1024. 

Aa    to    verification    by    attorney    without 
knowledge,  see   par.   4,   this   note. 

84.     Substantial   compliance   with    statute 

is  all  that  is  necessary  in  verification  of 
claims.  Thus  where  claim  set  out  note 
with  statement  that  nothing  except  cer- 
tain amounts  credited  had  been  paid,  and 
that  balance  with  Interest  thereon  up  to 
certain  day  was  due,  affidavit  in  words  of 
statute,  except  that  there  is  added  "up  to 
certain  time,"  aXter  statement  that  amount 
is  justly  due  to  said  claimant,  is  sufficient, 
as  those  words  evidently  refer  to  state- 
ment in  body  of  claim;  language  of  verifi- 
cation being  in  present  tense,  that  same 
is  justly  due,  and  that  there  are  no  off- 
sets to  same  to  the  knowledge  of  affiant.— 7 
Griffith  v.  Lewln,  129  Cal.  596,  598,  62  Pac. 
172. 
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85.  Same— Example  —  Affidavit    to    claim 

"that  no  demands  have  been  made  thereon 
which  are  not  credited,  and  that  there  are 
no  offsets  to  same  to  knowledge  of  claim- 
ant or  affiant,  except  some  small  items, 
exact  amount  of  which  is  not  known  to 
affianjt,  but  which  she  is  willing  to  have 
credited  upon  same  when  same  is  shown 
by  administrator  herein,"  is  substantial 
compliance  with  statute.  It  contains  all 
that  statute  requires,  and  In  addition  shows 
that  there  are  some  small  items  of  set-off. 
As  an  excuse  for  not  stating  amount,  claim- 
ant states  that  it  is  unknown  to  her,  but 
that  she  is  willing  to  have  same  credited 
when  shown  by  administrator.  If  she 
knew  there  were  offsets,  she  could  not 
swear  there  were  none.  If  she  did  not 
know  amount,  she  could  not  state  it.  She 
did  state  that  there  were  offsets,  and  that 
she  did  not  know  amount,  but  that  she 
was  willing  to  credit  account  with  such 
offsets.  She  could  not  well  have  done 
more.  It  might  have  been  better  for  her  to 
have  stated  that  amount  did  not  exceed 
certain  sum,  but  administrator  could  have 
allowed  account,  or  offered  to  allow  It  after 
crediting  offsets.  His  rejection  of  claim 
was  equivalent  to  saying  it  was  not  just 
claim,  and  that  there  were  offsets  to  entire 
amount. — Guerlan  v.  Joyce,  138  Cal.  406,  65 
Pac.  972. 

86.  Variance  — Use  of  vrordi  "elalmaat** 
Instead  of  "affiant"  in  statement  that  no 
offsets  exist,  etc.,  is  Immaterial  where,  claim 
shows  them  to  be  one  and  same  person. — 
Warren  v.  McGill,  103  Cal.  153,  155,  87  Pac. 
144.  See  Davis  v.  Browning,  91  Cal.  603,  27 
Pac.  937. 

37.  Statement  in  verification  that  there 
are  no  credits,  offsets,  etc.,  "to  knowledge 
of  claimant"  of  claim  made  by  executor  on 
behalf  of  his  testator's  estate  is  sufficient. 
1 
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Variance  between  word  "claimant"  and 
word  "affiant,"  as  provided  by  statute,  be- 
ing: immaterial,  claim  showing:  upon  its 
face  that  affiant  is  claimant. — Davis  v. 
Browning;,  91  Cal.   603,  605,  27  Pac.  937. 

38.     Verification    of    claim — Eaacntials    of. 

— Under  the  provisions  of  the  above  section 
a  claim  against  the  estate  of  a  deceased 
person  must  be  authenticated  by  a  verifica- 
tion which  on  its  face  contains  the  essen- 
tial matters  prescribed  in  said  section. — 
Doolittle  v.  McConnell,  178  Cal.  697,  174  Pac. 
305. 

A*  to  verification,   see,  also,  post,   §  1496, 
note  pars.  37  et  seq. 


3*.  Same  —  Safitdcacy  of. — The  require- 
ment that  the  claim  must  be  supported  "by 
the   affidavit   of  the  claimant        .  .  and 

that  there  are  no  offsets  to  the  same,  to 
the  knowledge  of  the  affiant,"  does  not 
render  insufficient  a  claim  verified  by  the 
secretary  of  the  claimant  corporation  be- 
cause in  the  deposition  it  is  stated  that 
there  are  no  offsets  "to  the  knowledge  of 
said  claimant"  instead  of  the  statutory 
words  "to  the  knowledge  of  the  affiant." — 
Western  States  Life  Ins.  Co.  v.  Lockwood. 
166  Cal.  185,  135  Pac.  496. 

As  to  verification  by  attoraey  of  party, 
lack    of    knovrledflre,    vraea    not    attackable, 

see  par.  4,  this  note. 


§1495.  SUPERIOR  JUDGE  MAT  PRESENT  CLAIM,  AND  ACTION 
THEREON.  Any  judge  of  a  superior  court  may  file  or  present  a  claim  against 
the  estate  of  a  decedent  pending  before  him,  and  if  the  executor  or  adminis- 
trator allows  the  claim,  said  judge  must  in  writing,  designate  some  other  judge 
of  the  superior  court  of  the  same  or  an  adjoining  county,  who,  upon  the  presen- 
tation of  such  claim  to  him,  is  vested  with  power  to  allow  or  reject  it,  and  the 
judge  filing  or  presenting  such  claim,  in  case  of  its  rejection  by  the  executor 
or  administrator,  or  by  such  judge  as  shall  have  acted  upon  it,  has  the  same 
right  to  sue  in  a  proper  court  for  its  recovery  as  other  persons  have  when  their 
claims  against  an  estate  are  rejected. 

History:  Enacted  March  11,  1872;  amendment  approved  April  16, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  90;  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  215,  held  unconstitu- 
tional, see  history,  §  5  ante;  amendment  approved  May  18,  1915, 
Stats,  and  Amdts.  1915,  p.  540.     In  effect  August  8,  1915. 

1.    Judge  wko  Is  m  creditor. — Construing      not    disqualify    him    or    render    his    act    in 


above  section  and  section  170,  ante,  together, 
the  fact  that  the  superior  Judge  before 
whom  the  petition  for  probate  of  a  will 
or  for  letters  of  administration  comes  on 
for  hearing  is  a  creditor  of  the  estate  will 


admitting  a  will  to  probate  or  appointing 
an  administrator  void. — Regents  of  Univer- 
sity of  Cal.  v.  Turner,  159  Cal.  541,  114  Pac. 
842. 


§1496.  ALLOWANCE  AND  REJECTION  OF  CLAIMS.  When  a  claim, 
accompanied  by  the  affidavit  required  in  this  chapter,  has  been  filed  with  the 
clerk,  the  executor  or  administrator  must  allow  or  reject  it,  and  his  allowance 
or  rejection  thereof  must  be  in  writing  and  filed  with  the  clerk.  If  the  execu- 
tor or  administrator  so  allow  the  claim  after  filing,  the  clerk  must,  immediately 
after  the  filing  of  such  allowance,  present  the  claim,  together  with  the  allow- 
ance, to  the  judge,  and  must  at  the  time  of  such  presentation  indorse  on  the 
claim  the  date  thereof.  The  judge  must  indorse  upon  the  claim  so  filed  his 
allowance  or  rejection,  with  the  date  thereof.  When  a  claim,  accompanied  by 
the  affidavit  required  in  this  chapter,  is  presented  to  the  executor  or  admin- 
istrator before  filing,  he  must  indorse  thereon  his  allowance  or  rejection,  with 
the  day  and  date  thereof.  If  he  allow  the  claim  so  presented,  it  must  be  pre- 
sented to  the  judge  for  his  approval,  who  must  in  the  same  manner  indorse  upon 
it  his  allowance  or  rejection,  and,  if  allowed,  it  must,  within  thirty  days  there- 
after, be  filed  with  the  clerk.    If,  where  a  claim  has  been  filed  without  presen- 
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tation,  the  executor  or  administrator  refuse  or  neglect  to  file  such  allowance 
or  rejection  for  ten  days  after  the  claim  has  been  filed,  or  if,  where  a  claim  has 
been  presented  before  filing,  the  executor  or  administrator  refuse  or  neglect 
to  indorse  such  allowance  or  rejection  for  ten  days  after  the  claim  has  been 
presented  to  him,  or  if  the  judge  refuse  or  neglect  to  indorse  such  allowance 
or  rejection  for  ten  days  after  the  claim  has  been  presented  to  him,  such 
refusal  or  neglect  may,  at  the  option  of  the  claimant,  be  deemed  equivalent 
to  a  rejection  on  the  tenth  day;  and  if  the  presentation  be  made  before 
filing  by  a  notary,  the  certificate  of  such  notary,  under  seal,  shall  be  prima 
facie  evidence  of  such  presentation  and  the  date  thereof.  If  the  claim  be  filed 
with  the  clerk,  or  presented  to  the  executor  or  administrator,  before  the  expira- 
tion of  the  time  limited  for  the  filing  or  presentation  of  claims,  the  same  is 
filed  or  presented  in  time,  though  acted  upon  by  the  executor  or  administrator, 
and  by  the  judge,  after  the  expiration  of  such  time.  If  the  claim  be  payable 
in  a  particular  kind  of  money  or  currency,  it  shall,  if  allowed,  be  payable  only 
in  such  money  or  currency.  Every  claim  allowed  by  the  executor  or  adminis- 
trator and  approved  by  the  judge  shall  be  ranked  among  the  acknowledged 
debts  of  the  estate,  to  be  paid  in  due  course  of  administration.  The  dates  of 
allowance  of  every  such  claim,  together  with  the  amount  allowed,  must  be 
entered  in  the  register  by  the  clerk  after  the  allowance  thereof  by  the  judge. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §  132 
Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  637,  §41; 
amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  365; 
April  16,  1880,  Code  Afudts.  1880  (C.  C.  P.  pt.),  p.  90;  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  215,  held  uncon- 
stitutional, see  history,  §5  ante;  amendment  approved  May  18,  1915, 
Stats,  and  Amdts.  1915,  p.  540.    Ih  effect  August  8,  1915. 

ALLOWANCE  AND  REJECTION— ACTION      19,  20.  Foreign    corporation  -r-  Time    for   pre- 
ON  REJECTED  CLAIMS.  sentment  of  claim— Exception. 

1.  Act  of  one  of  two  or  more  executors —      21-  26.  Funeral  expenses — In  general. 
8uch  as  allowance  of  claim.  27    Gratuitou8  8ervice8. 

1  Action  on  claim — Dismissal  of  former  fto    „       .,       ,    ,        ,         ~.  .  _T     . 

premature  action  -  Not  barred  by  28«  Hypothecated  note -Claim  on-Need 

limitations.  not  Bet  out  note  WGUre^ 

3.  Same—To  establish  claim  upon   cove-  29»  30.  Instrument    by    decedent — Designating 

nant  of  warranty — Parties.  special   fund    to   be   paid   a    named 

4,5.  Actual  rejection,  only— Starts  running  person. 

of  statute.  31, 32.  Interest  on  claim. 

6.  Administrator,    being    interested,    in-  33.  Judge  need  not  act  on  rejected  claim. 

competent.  34   Manner  of  rejection  of  claim. 

7.  AlWce  of  claim-After  suit  brought  35    Note   8ecured   b     mortgage— Property 

-Judgment.  outside  of  state. 

1  Same-Force  and  effect  of.  36.  Option   of  claimant— Not   required   to 

».  Attorney  for  executor/ — Duty  and  power  consider  rejection. 

.  "  37, 38.  Presentation  and  verification. 

o^Vecutor^etc8  "***'  Cmpl°yment  39.  Same— Contest  and  actions. 

11  l*  pm,.        .'.,".,_  .  40.  Same — Same  —  Appeal  —  From  motion 

".  -.  Compromise  of  claim  by  executor.  for    judgment    granted    and    from 

«.  Conveyance    in    fraud    of    creditors —  judgment. 

Aeti(m  to  vacate.  41>  42    game— Same— Claim   not  presented  in 

14.  copy  of  original  claim  —  Allowed  by  time— Court    to    determine    whether 

executor,  and  then  lost.  exception  applies. 

«,  16.  Contingent    claim  —  Effect    of    allow-  43.  Same  —  Same  —  Complaint    on    claim 

aiice-  founded  upon  breach  of  agreement 

1*.  Contest  of  heirs.  to  bequeath. 

18.  Defective  verification  of  the  claim.  44.  Same — Same — Contest  by  heirs,  when. 
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45.  Same — Same — Contract  to  make  will- 

Claimant  a  " creditor' ' — Must  pre- 
sent claim. 

46.  Same  —  Same  —  Grantee  —  Action  for 

breach  of  covenant  in  deed  —  Claim 
must  be  presented. 

47-49.  Same  —  Same  —  Judgment  on  —  Binds 
whom. 

50.  Same — Same— Same — Effect  as  an  al- 

lowance, only. 

51.  Same  —  8ame  —  Same  —  Not    binding 

upon  legatee. 

52.  Same — Same — Promissory  note — Con- 

test by  legatee,  on  ground  of  non- 
genuineness. 

53.  Same — Same — Trial  by  jury. 

54.  Same — Same  —  Verdict  —  General  and 

special. 

55.  Same — Same — Witnesses. 

56.  Secret  rejection  —  Fraud  —  Rejected 

claims  are  not  required  to  be  filed. 

57.  Statute   of   limitations — Allowance   of 

claim  has  effect  to  stop  running  of. 

58.  Same — On  mortgage  on  homestead. 

59.  Same — Presentation  to  judge — Statute 

does  not  commence  to  run. 

60.  Time  for  action  of  executor — Duty  of 

claimant  to  inquire  as  to  action. 

61.  Time  within  which  claim  must'  be  pre- 

sented to  judge. 

62.  Value  of  land  agreed  to  be  conveyed — 

As  payment  for  services. 

See,  ante,   §S  1490-1495  and  notes. 

1.  Act  of  one  of  two  or  more  executor* 
—Such  m*  allowance  of  ,clalm.  Is  act  of  all, 

they  being  considered  in  contemplation  of 
law  as  but  one  person. — Willis  v.  Farley, 
24  Cal.  491,  500. 

An  to  act  of  one  of  two  executor*  or  ad- 
ministrators, or  act  of  majority  of  more 
than  two  executor*  or  administrators,  see, 
ante,  §  1356  and  note. 

2.  Action  on  claim — Dismissal  of  former 
premature    action — Not    barred    by    limita- 
tion*.— Where  a  claimant  institutes  an  ac- 
tion on  a  claim  against  the  estate  of  a  de- 
ceased  person,   this   constitutes  an    election 
to  consider  such  claim  as  having   been  re- 
jected  by   the  executor  of  such  estate,  and 
the  claimant  will  be  bound  by  such  election, 
notwithstanding  the  fact  of  a  dismissal  of 
the    action    thus    brought    after    the    trial 
court    has    ruled    upon    demurrer    that    the 
same    has    been    prematurely    brought,    the 
instrument  upon    which   it   was   based   pro- 
viding for  payment  on  distribution;  a  sub- 
sequent  action   brought   six   months   there- 
after,   and    after    distribution    will    not    be 
barred   by    the    provisions    of   section    1498, 
post,    requiring    actions    against    estate    of 
deceased   persons  on  rejected  claims   to  be 
begun  within  three  months  after  notice  of 
rejection;  the  fact  that  the  claimant  in  the 
first    action    elected    to    treat   the   claim    as 
rejected  by  the  executor,  will  not  have  the 
effect    to    set    running    the    limitation,    for 


the  reason  that  the  action  was  brought 
without  right,  being  prematurely  brought. 
— Keller  v.  Baird,  —  Cal.  App.  — ,191  Pac. 
563. 

a.  Sine— To  establish  claim  upon  cove- 
nant of  warranty— Parties. — In  an  action 
against  the  executrix  of  the  will  of  a  de- 
ceased grantor  to  establish  a  claim  based 
upon  a  covenant  of  warranty,  the  joinder 
of  the  devisee  of  the  grantor  is  not  au- 
thorized.— Tropico  Land  &  Imp.  Co.  v.  Lam- 
bourn,  148  Pac.  206. 


4.  Actual  rejection,  only  — Starrs 
ninn;  of  statute. — Provision  requiring  action 
to  be  brought  upon  claim  within  three 
months  after  its  rejection  otherwise  It 
shall  be  barred  is  statute  of  limitation  In 
favor  and  interest  of  estates.  It  tends  to 
an  early  settlement  and  to  rejection  of 
stale  claims.  The  representative  of  estate 
has  it  in  his  power  to  set  statute  in  motion 
by  an  early  rejection  of  claims  presented  to 
him.  If  he  fails  to  do  so,  it  would  seem 
hardly  Just  to  claimant  who  has  not  exer- 
cised his  option  at  end  of  ten  days  to  con- 
sider claim  rejected,  to  hold  him  to  have 
set  statute  in  motion  as  of  that  date  when 
he  afterwards  brings  an  action  on  the  claim. 
Thus,  where  claim  was  presented  January 
16,  and  claimant's  attorneys  were  told  noth- 
ing had  been  done  with  it,  and  on  February 
7  they  were  told  they  could  consider  it  re- 
jected on  that  day,  action  brought  within 
three  months  of  that  date  is  in  time,  al- 
though claim  was  actually  indorsed  rejected 
on    February    2. — Cowglll    v.    Dinwiddle,    98 

Cal.  481.  485,  33  Pac.  439. 

* 

5.  Rejection  of  claim  from  date  of  which 
time  to  commence  actions  runs,  is  actual  re- 
jection   by    personal    representative    of   de- 
ceased person,  and  has  not  reference  to  re- 
fusal or  neglect  of  personal  representative 
to    indorse   allowance   or   rejection    for   ten 
days  after  claim  has  been  presented  to  him. 
Such  refusal  or  neglect  may,  at   option   of 
claimant,  be  deemed  equivalent  to  rejection 
on  tenth  day  after  presentation.    This  clause 
is  inserted  only  to  enable  claimant  to  bring 
action  after  lapse  of  tenth  day,  if  he  so  elect, 
but   period   in  which  action   is   barred   does 
not   commence   to   run,   in   any    event,    until 
after  actual  rejection  of  claim  by  indorse- 
ment to  that  effect. — Bank  of  Uklah  v.  Shoe- 
make,  67  Cal.  147,  148,  7  Pac.  420. 

6.  Administrator,  be  Ins;  interested*  In- 
competent.— Administrator  being  one  of 
sureties  on  bond  of  deceased  is  incompe- 
tent to  act  upon  claim  of  such  sureties 
for  reimbursement  on  account  of  judgment 
against  them. — Estate  of  Hill,  67  Cal.  M8, 
244,  7  Pac.   664. 

7.  Allowance  of  claim  —  After  suit 
brought— Judgment . — Where  claim  is  con- 
sidered rejected  under  above  section,  and 
suit  is  filed  thereon,  after  which  claim  Is 
allowed,  approved,  and  filed,  plaintiff  can 
have  no  other  relief  than  judgment  for 
costs. — Hall  v.  Cayot,  141  Cal.  18,  16,  74  Pac 
299. 

24 
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8.  Same— Force  and  effect  of. — The  al- 
lowance of  a  claim  of  a  creditor  by  the 
administrator  of  the  estate  of  a  debtor  has 
the  same  force  and  effect  as  a  judgment, 
and  gives  the  claimant  the  right  to  main- 
tain an  action  to  set  aside  fraudulent  trans- 
fen  made  by  the  debtor  and  to  subject 
the  property  to  the  satisfaction  of  his  judg- 
ment.—Scholle  ▼.  Finnell,  166  Cal.  646,  137 
Pic.  241. 

t.    Attorney     for     executor  —  Duty     and 

mwer  ofd — Allowing  or  rejecting  claim  is 
official  act  which  attorney  for  executor  has 
not  power  to  perform,  but  where  claim  has 
been  rejected  and  delivered  to  such  at- 
toney,  delivery  thereof  to  claimant  is  mere 
ministerial  act,  which  it  is  duty  of  attorney 
to  perform,  and  if  he  refuses  so  to  do,  and 
informs  claimant  that  claim  has  not  been 
acted  upon  when  In  fact  it  has  been  re- 
jected, his  action  binds  executor,  and  stat- 
ute does  not  commence  to  run  at  time  of 
actual  rejection  by  executor.— Cowgill  v. 
Dinwiddle,  98  Cal.  481,  483,  484,  33  Pac.  439. 

It*  Claim  for  services  under  employment 
•f  exeentor,  etc — Estates  of  deceased  per- 
sons are  not  directly  liable  to  those  who 
&m  been  employed  by  the  executor  or  ad- 
ministrator to  assist  him  in  the  perform- 
ance of  his  duties  of  administration;  the 
claim  is  against  the  executor  or  adminis- 
trator in  his  Individual  capacity,  who  in 
torn  may,  if  the  expenditure  is  proper  and 
made  in  good  faith,  be  credited  therewith 
in  the  settlement  of  his  accounts  with  the 
estate.— Golden  Gate  Undertaking  Co.  v. 
Taylor.  168  Cal.  94,  62  L.  R.  A.  (N.  S.)  1162, 
HI  Pac.  922. 

11*    Compromise  of  claim   by   executor.— 

An  executor's  compromise  of  a  claim  exist- 
ing in  favor  of  the  estate  does  not  bind  the 
estate  where  there  is  no  showing  of  ap- 
proval by  the  probate  court  or  of  insolvency 
of  the  debtor,  or  of  probability  that  a 
greater  amount  could  not  be  collected  than 
that  paid:  and  the  acceptance  and  cashing 
of  a  check  given  in  full  settlement  does 
not  prevent  the  executor  from  maintaining 
an  action  for  the  balance  of  the  claim. — 
Taylor  v.  Sanson,  24  Cal.  App.  516,  141  Pac. 
We. 

12.  It  must  be  presumed  that  a  person 
dealing  with  an  executor  or  administrator 
*s  such  is  aware  of  the  limitations  and 
conditions  affecting  the  power  of  such 
representative  of  the  estate. — Taylor  v. 
Sanson,  24  Cal.  App.  516,  141  Pac.  1060. 

H»  Conveyance  la  fraud  of  creditor* 
Aetion  to  vacate. — Where  a  debtor  con- 
tered  property  in  alleged  fraud  of  cred- 
itors, creditors  can  not,  after  his  death, 
bring  an  action  to  set  aside  the  convey- 
ance without  first  having  applied  to  the 
court  for  an  order  directing  the  adminis- 
trator to  bring  the  action,  as  provided  by 
•ections  1589,  1690,  post. — Beswick  v. 
Churchill,  22  Cal.  App.  404,  134  Pac.  722. 

14.  Copy  of  orlajlaal  claim— Allowed  by 
♦Mentor,  aad  then  loot,  may  be  presented 
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to  and  approved  by  probate  Judge,  and, 
when  so  proved,  has  same  effect  as  if  orig- 
inal had  been  presented  and  proved.-— 
Nally  v.  McDonald,  66  Cal.  530,  532,  6  Pac. 
390. 

18.  Con  tin  great  claim— Effect  of  allow- 
ance of  contingent  claim  is  to  admit  and 
to  establish  validity  of  obligation,  and  en- 
title it  to  be  filed  in  court,  and  rank 
among  acknowledged  debts  of  estate  to  be 
paid  In  due  course  of  administration.  If 
still  contingent  at  time  of  settlement  of 
accounts  it  is  provided  for  by  sections  1648, 
1650,  1661,  post. — Verdier  v.  Roach,  96  Cal. 
467,  475,  31  Pac.  554. 

16.  Mere  act  of  executor  and  judge  in 
allowing  contingent  claim  did  not  under  the 
Probate  Act  give  it  character  of  Judg- 
ment.— Pico  v.  De  la  Guerra,  18  Cal.  422, 
430. 

17.  Contest  of  heirs. — Allowance  of  claim 
is  judicial  act  which  entitles  claim  to  rank 
as  acknowledged  debt  of  estate,  to  be  paid 
in  due  course  of  administration,  but  as 
Judicial  act  It  is  not  binding  or  conclusive 
against  heirs,  because  they  were  not  par- 
ties to  it.  They  have,  therefore,  right  to 
question  allowance  at  settlement  of  es- 
tate, burden  of  showing  invalidity  of  al- 
lowance, however,  being  cast  upon  them. — 
Estate  of  Swain,  67  Cal.  637,  639,  642,  8 
Pac.  497. 

18.  Defective    verification    of    the    clalrt 

does  not  render  allowance  thereof  void. — 
Estate  of  Swain,  67  Cal.  637,  639,  642,  8 
Pac.  497. 

19.  Foreign  corporation— Time  for  pre- 
sentment of  claim— Except loa. — The  bene- 
fit of  such  an  exception  is  not  available  to 
a  corporation  organized  under  the  laws  of 
another  state  and  having  Its  principal  place 
of  business  therein,  where  it  appears  that 
during  the  entire  time  that  the  notice  to 
creditors  was  being  published  all  of  its 
property  and  all  of  its  officers  and  agents 
were  in  this  state  and  all  of  its  business 
transacted  herein. — Tropico  Land  &  Imp. 
Co.  v.  Lambourn,   170  Cal.   33,  148  Pac.  206. 

A«  to  corporations,  see,  ante,  §  1490, 
note  pars.  21,  22. 

20.  While  the  residence  of  a  corporation 
Is  within  the  state  of  its  creation,  it  may, 
where  the  comity  of  the  laws  of  another 
state  permit,  operate  entirely  in  such  other 
state  and  there  exercise  all  of  its  franchise 
and  functions,  In  which  event  it  is  not  out 
of  but  within  the  state  while  the  time  limit 

for  the  presentation  of  claims  is  running. 

Tropico  Land  &  Imp.  Co.  v.  Lambourn,  170 
Cal.  33,  148  Pac.  206. 

21.  Funeral     expenses  —  In     general. — A 

claim,  however,  for  funeral  expenses  of  a 
deceased  person  is  recoverable  by  action 
against  his  executor  or*  administrator  in 
his  representative  capacity,  and  does  not 
stand  upon  the  same  ground  as  claims  for 
attorney's  fees,  brokers'  commissions,  or 
other  demands  arising  under  contracts  made 
by    the    executor    or    administrator,    which 
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can  form  the  basis  only  of  a  personal  ac- 
tion against  him. — Golden  Gate  Undertak- 
ing Co.  v.  Taylor,  168  Cal.  94,  62  L  R.  A. 
(N.  S.)  1162,  141  Pac.  922. 

22.  A  claim  for  funeral  services  is  not 
a  claim  on  a  contract  or  debt  of  the  dece- 
dent existing  before  death,  nor  is  it  a 
claim  on  a  contract  made  after  death  by 
the  personal  representative  as  such,  but  it 
is  a  demand  of  a  peculiar  nature  arising 
immediately  upon  death  but  prior  to  the 
commencement  of  administration. — Golden 
Gate  Undertaking  Co.  v.  Taylor,  168  Cal. 
94,  52  L.  R.  A.  (N.  S.)   1152,  141  Pac.  922. 

23.  A  charge  for  funreal  expenses  is 
not  only  a  debt  of  the  estate,  but  it  is  a 
preferred  debt  of  the  first  class  under  sec- 
tion 1643,  post,  and  is  payable  as  soon  as 
the  executor  or  administrator  has  sufficient 
funds  in  his  hands. — Golden  Gate  Under- 
taking Co.  v.  Taylor,  168  Cal.  94,  52 
L.  R.  A.  (N.  S.)   1152,  141  Pac.  922. 

24.  While  a  claim  for  funeral  expenses 
is  not  a  debt  arising  upon  a  contract  made 
by  the  decedent  in  his  lifetime,  and  a  cred- 
itor's claim  as  defined  in  section  1493,  ante, 
is  not  therefore  required  to  be  presented 
as  a  basis  for  action,  it  Is,  however,  a 
claim  upon  a  debt  of  the  estate  and  thus 
differs  essentially  from  claims  based  upon 
services  rendered  the  executor  or  adminis- 
trator, which  do  not  constitute  debts  of 
the  estate. — Golden  Gate  Undertaking  Co. 
v.  Taylor,  168  Cal.  94,  62  L.  R.  A.  (N.  S.) 
1152,   141   Pac.   922. 

25.  It  Is  essential  in  an  action  against 
the  executrix  of  a  will  to  recover  the  value 
of  materials  furnished  and  services  ren- 
dered In  the  matter  of  the  burial  of  the  de- 
ceased that  the  complaint  contain  proper 
allegations  designed  to  show  that  the 
amount  sought  to  be  received  Is  a  reason- 
able and  proper  charge  against  the  estate 
In  view  of  all  the  circumstances,  so  far  as 
they  could  with  reasonable  diligence  be 
ascertained  at  the  time  of  the  burial. — 
Golden  Gate  Undertaking  Co.  v.  Taylor,  168 
Cal.  94,  62  L.  R.  A.  (N.  S.)  1152,  141  Pac. 
922. 

26.  A  complaint  in  such  an  action  which 
merely  alleges  that  the  reasonable  value  of 
such  services  and  merchandise  was  and  is 
worth  a  named  amount  falls  to  state  a 
cause  of  action. — Golden  Gate  Undertaking 
Co.  v.  Taylor,  168  Cal.  94,  52  L.  R.  A.  (N.  S.) 
1152,  141  Pac.  922. 

27.  Gratuitous  services* — Claim  for  serv- 
ices rendered  gratuitously  and  without 
agreement  for  or  expectation  of  payment 
should  be  disallowed. — Estate  of  Hanson, 
133  Cal.  38,  66  Pac.  14. 

28.  Hypothecated  note— Claim  on—. Need 
not  set  out  note  secured. — In  presenting 
claims  to  the  executor  of  the  estate  of  a 
decedent  It  being  sufficient  to  indicate  the 
nature  and  the  amount  of  the  demand  to 
enable  the  executor  and  judge  in  probate 
to  act  advisedly  upon  it,  unless  it  fails  to 
meet   some   particular   requirement    of   the 


code,  and  particularly  the  requirement  in 
the  above  section  that  where  a  claim  is 
founded  upon  an  Instrument,  a  copy  of  such 
instrument  must  accompany  the  claim, 
where  the  claim  presented  is  founded  upon 
a  promissory  note  which  has  been  delivered 
as  security  for  another  promissory  note  it 
is  not  necessary  to  set  out  a  copy  or  other- 
wise describe  the  secured  note. — Thompson 
v.   Koeller,    183    CaL    476,    191    Pac.    927. 

29*  Instrument  by  decedent— -Designating 
■pedal  fund  to  be  paid  a  named  person. — An 

instrument  dated  and  signed  by  a  person 
since  deceased,  stating  that  he  has  a  cer- 
tain amount  of  money  on  deposit  at  a 
named  bank  which  at  his  death  he  wishes 
paid  to  a  designated  person  "for  kindness 
she  has  shown  me  during  my  lifetime,  and 
she  is  to  pay  all  my  funeral  expenses  and 
just  debts,"  does  not  amount  to  an  account 
stated. — Outwaters  v.  Brownlee,  22  Cal. 
App.  535,   135  Pac.   300. 

80.  Such  an  instrument  is  not  admissible 
as  evidence,  in  an  action  against  the  ad- 
ministrator of  the  estate  of  the  deceased  to 
recover  for  services  rendered  to  him,  of  an 
intention  on  his  part  to  any  certain 
amount;  it  can  do  no  more  than  indicate 
an  intention  to  pay  the  reasonable  value 
of  the  services  performed. — Outwaters  v. 
Brownlee,  22  Cal.  App.  635,  135  Pac.  300. 

SI.  Interest  on  claims. — It  is  error  to 
allow  interest  at  the  rate  of  seven  per  cent 
per  annum  on  an  allowed  claim  against  an 
estate  from  the  date  of  such  allowance, 
where  the  claim  is  based  on  a  promissory 
note  which  bears  interest  at  the  rate  of  six 
per  cent  per  annum. — Estate  of  Bell,  168 
Cal.   263,   \41   Pac.   1179. 

32.  The  allowance  of  a  claim  against  a 
solvent  estate  is  not  equivalent  to  an  ordi- 
nary judgment,  as  it  is  a  judgment  only  In 
a  qualified  sense  and  does  not  attain  the 
force  and  dignity  of  an  absolute  Judgment 
until  an  order  of  court  is  made  directing 
the  executor  or  administrator  to  pay  it, 
and  until  then  it  is  simply  an  acknowledged 
debt  of  the  estate,  bearing  Interest  at  the 
contract  rate. — Estate  of  Bell,  168  Cal.  253, 
141  Pac.' 1179. 

33.  Judge  need  not  net  on  rejected  claim. 

— When  administrator  rejects  claim,  re- 
jection is  complete  and  final,  and  there  is 
no  reason  for  any  action  on  part  of  Judge. 
— Jones  v.  Walden,  146  Cal.  523,  525,  78  Pao. 
1046. 

34.  Manner  of  rejection   of  claim. — It    is 

not  necessary  that  a  claim  be  formally  re- 
jected by  the  administrator  in  order  to 
maintain  suit  thereon.  The  neglect  to  act 
upon  the  claim  within  ten  days  after  pres- 
entation is  equivalent  to  a  rejection. — Hab- 
erly  v.  Haberly,  27  Cal.  App.  139,  149  Pac. 
53. 

35.  Note  secured  by  mortgage— Property 
outside  of  state. — A  claim  against  the 
estate  of  a  deceased  person,  founded  upon 
a  note  secured  by  a  mortgage  on  property 
located  outside  of  the  state,  is  not  a  claim 
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"secured  by  mortgage"  within  the  provi- 
sions of  the  above  section,  and  for  that 
raws,  in  presenting  such  claims  to  the 
executor  or  to  the  probate  court,  it  is  un- 
necessary to  attach  a  copy  of  the  mortgage. 
-Denver  Stock  Yard  Bank  v.  Martin,  177 
CiL  223.  170  Pac.  428. 

M.  Option  of  claimant — Not  required  to 
wnMer  rejection. — Statute  does  not  in 
term?  specify  time  within  which  allowance 
or  rejection  of  claim  must  be  made,  and 
refusal  or  neglect  to  act  within  ten  days 
merely  gives  claimant  an  option  of  con- 
sidering it  rejected  which  he  may  or  may 
not  exercise.  As  he  may.  In  many  insta- 
ces,  suppose  that  his  claim,  although  not 
a«*ted  upon  for  ten  days,  will  be  ultimately 
allowed,  and  action  on  such  claim,  if  it  be 
thereafter  rejected,  or  If  administrator  re- 
fuses to  act  upon  it.  Is  not  barred  in  three 
months  from  tenth  day  after  its  presenta- 
tion.—Cowglll  v.  Dinwiddle,  98  Cal.  481, 
m.  33  Pac.  439.  See  Bank  of  Ukiah  v. 
Shoemake,  €7  Cal.   147.   7   Pac.   420. 

ST.    Presentation    and   verification. — It    Is 

not  fatal  to  the  presentation  of  a  proper 
rlaim  against  an  estate  that  it  is  not  drawn 
with  the  precision  which  would  render  a 
complaint  good  against  a  special  demurrer, 
especially  in  the  absence  of  a  demand  for 
further  particulars. — Western  States  Life 
Ins.  Co.  v.  Lock  wood,  166  Cal.  185,  135  Pac. 
456. 


As  to  verification  of  claims,  see,  ante, 
1 14)4  and  note. 

38.  A  verification  of  a  claim  of  a  corpo- 
ration by  the  secretary,  reciting  that  there 
are  no  offsets  to  the  claim  to  the  knowledge 
of  the  "claimant,"  instead  of  to  the  knowl- 
e4jte  of  the  "affiant,"  is  not  fatal  to  the 
claim. — Western  States  Life  Ins.  Co.  v.  Lock- 
wood.  116  Cal.  185,  136  Pac.  496. 

Ml  Same— Coat  eat  and  actions, — A  mere 
claim  distributed  to  an  heir  or  legatee  in 
»  probate  proceeding  Is  not  a  judgment  for 
the  money  or  property  mentioned  therein, 
*nd  an  appeal  taken  from  a  judgment  of 
nonsuit  granted  in  an  action  brought  upon 
such  distributed  claim  on  the  theory  that 
the  decree  of  distribution  itself  operated 
as  a  money  judgment  In  favor  of  the  dis- 
tributee, is  frivolous,  and  the  appellant  sub- 
ject to  damages  therefor. — Lapique  v. 
Plummer,  168  Cal.  S10.  142  Pac.  1079. 


■e— Appeal  —  From   motion 
t«*  lodgment   granted  nnd  from   jndgment. 

— **n  an  appeal  from  the  order  granting 
notion  for  judgment  and  from  the  judg- 
ment, the  question  of  the  sufficiency  of 
'»e  evidence  to  support  the  jury's,  find- 
ings of  value  will  not  be  considered, 
where  the  parties  to  the  contest  had 
stipulated  that  the  motion  was  to  be 
hrard  only  upon  the  record  consisting  of 
the  claim,  the  contest  thereto  and  the  gen- 
eral and  special  verdicts.— Estate  of  Weir, 
W  Cal.  830,  14S  Pac.  612. 

41.    Some  —  Same*  —  Claim    not    presented 
la  time    Coart    to    determine    whether    ex- 


ception applies. — In  an  action  to  establish 
a  claim  against  the  estate  of  a  deceased 
person  not  presented  within  the  time  pro- 
vided in  the  notice  of  publication  to  credi- 
tors, the  court  in  determining  whether  or 
not  the  claimant  is  entitled  to  the  benefit 
of  the  exception  contained  in  section  1493, 
ante,  as  being  out  of  the  state  during  the 
period  provided  for  presenting  claims,  is 
not  limited  to  a  consideration  of  the  affi- 
davit accompanying  the  claim,  but  may  re- 
ceive and  consider  general  evidence  upon 
the  subject  as  in  the  case  of  other  rejected 
claims. — Troplco  Land  &  Improvement  Co. 
v.  Lam  bourn,  49  Cal.  Dec.  553,  148  Pac.  206. 

42.  The  provision  of  section  1493,  ante, 
that  a  claimant  shall  be  entitled  to  the  bene, 
fit  of  the  exception  where  it  is  made  to 
appear  by  his  affidavit  to  the  satisfaction 
of  the  court  or  judge  thereof  that  he  was 
out  of  the  state  during  the  time  limit  of  the 
notice  of  publication,  relates  only  to  the 
method  by  which  claimants  must  present  a 
prima  facie  right  to  avail  themselves  of  the 
benefit  of  the  exception,  and  does  not  pre- 
clude the  court  from  taking  other  evidence 
to  satisfy  itself  whether  the  claimant,  in 
fact,  comes  within  the  benefit  of  the  excep- 
tion.— Tropico  Land  A  Imp.  Co.  v.  Lambourn, 
49  Cal.  Dec.  553,  148  Pac.  206. 

48.  Same— Same  — Complaint  on  claim 
founded  noon  breach  of  agreement  to  be- 
queath.— A  complaint  in  an  action  against 
the  executors  and  executrix  of  a  will  based  . 
upon  the  breach  of  an  oral  agreement  of  the 
deceased  to  bequeath  to  plaintiff  a  certain 
specified  sum  of  money  in  consideration  of 
services  rendered  by  the  plaintiff  to  the 
testator,  falls  to  state  a  cause  of  action, 
where  there  is  no  allegation  that  any  claim 
for  such  money  was  ever  presented  to  such 
executors  and  executrix  for  allowance. — 
Morrison  v.  Land,  49  Cal.  Dec.  367,  147  Pac. 
259. 

44.     Same— Same— Contest  by  heirs,  when. 

— Until  a  claim  has  been  passed  upon  on 
settlement  of  an  account  or  rendition  of 
an  exhibit  or  in  making  a  decree  of  sale, 
whether  the  claim  is  one  approved  by  the 
executor  and  the  judge,  or  one  established 
after  rejection  by  a  final  judgment,  it  may 
be  contested  by  the  heirs  or  legatees. — 
Estate  of  Helller,  169  Cal.  77,  145  Pac.  1008. 

4ff.  Same— Same— Contract  to  make  will 
—  Claimant     a     "creditor"  —  Most      present 

claim. — Where  the  party  damaged  is  re- 
stricted to  his  remedy  at  law  for  the  breach 
of  a  contract  to  make  a  will,  he  must  neces- 
sarily proceed  upon  the  theory  that  he  Is  a 
"creditor"  of  the  deceased,  having  a  "claim 
against  the  estate  arising  upon  contract." 
and  he  is  subject  to  the  statutes  requiring 
presentation  of  claims  to  the  executor  or 
administrator  and  judge. — Morrison  v.  Land, 
49  Cal.  Dec.   367,   147  Pac.   259. 

46.  Same  — Same  — Grantee— .Action  for 
breach  of  covenant  in  deed— Claim  most  be 
presented. — In  order  for  a  grantee  to  per- 
petuate his  right  to  recover  damages  against 
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the  estate  of  his  deceased  grantor  for  the 
possible  future  breach  of  a  covenant  of  war- 
ranty contained  in  the  deed,  it  is  necessary 
for  him  to  present  a  claim  therefor,  and 
have  it  allowed  and  established  as  a  con- 
tingent claim  against  the  estate. — Tropico 
Land  &  Imp.  Co.  v.  Lambourn,  49  Cal.  Dec. 
553,  148  Pac.  206. 

47.  Same  —  Same  —  Judgment  on  —  Binds 
whom. — A  judgment  on  a  claim  against  an 
estate  for  money  is  an  exception  to  the  rule 
resulting  from  the  provisions  of  section  1582, 
post,  that  a  judgment  against  an  executor 
or  administrator  in  the  actions  enumerated 
in  that  section,  including  actions  "founded 
upon  contract,"  concludes  the  legatees,  dev- 
isees and  heirs. — Estate  of  Hellier,  169  Cal. 
77,  145  Pac.   1008. 

48.  While  section  1582,  post,  provides 
that  "all  actions  founded  upon  contracts" 
may  be  maintained  by  and  against  execu- 
tors and  administrators  in  all  cases  in  which 
the  same  might  have  been  maintained  by 
or  against  their  respective  testators  or  in- 
testates, sections  1504  and  1636,  post,  which 
deal  with  only  "claims  for  money  against  an 
estate,"  qualify  the  effect  of  a  judgment  re- 
covered against  an  executor  or  administra- 
tor in  an  action  to  establish  the  validity  of 
a  claim  for  money. — Estate  of  Hellier,  169 
Cal.  77,  145  Pac.  1008. 

49.  Such  judgment  obtained  against  the 
executor  is  not  conclusive  upon  the  legatee 
under  the  construction  given  by  the  deci- 
sions to  section  1582,  post,  which  hold  that 
in  the  cases  enumerated  in  such  section  a 
judgment  rendered  against  an  executor  or 
administrator  concludes  heirs,  legatees  and 
devisees. — Estate  of  Hellier,  169  Cal.  77,  145 
Pac.   1008. 


50.  Same— Same— Same— Effect  aa  an  al- 
'  lowanee,  only. — A  judgment  establishing  the 

validity  of  a  claim  has  no  other  or  greater 
effect  than  the  allowance  of  a  claim  by  an 
executor  or  administrator  and  judge  of  the 
superior  court. — Estate  of  Hellier,  169  Cal. 
77,    145    Pac.    1008. 

51.  Same  —  Same  —  Same  —  Not  binding 
upon  legatee.  —  A  judgment  recovered 
against  the  executor  of  the  will  upon  a  re- 
jected claim  based  on  a  promissory  note  is 
not  conclusive  upon  a  legatee,  if  the  claim 
has  not  been  passed  upon  on  settlement  of 
any  account  or  on  the  rendition  of  any  ex- 
hibit or  in  any  decree  of  sale,  and  the  same 
is  subject  to  attack  by  the  legatee. — Estate 
of  Hellier,  169  Cal.  77,  145  Pac.  1008. 

52.  Same— Same-^Promlssory  note^Con- 
teut  by  legatee*  on  ground  of  non-genulne- 

neii. — Where  an  established  claim  upon  a 
promissory  note  is  contested  by  a  legatee  on 
the  grounds  of  the  non-genuineness  of  the 
note,  want  of  consideration,  and  payment, 
the  claimant  can  not  urge,  on  appeal  from 
the  judgment  declaring  the  invalidity  of  the 
claim,  that  the  verdict  was  uncertain  by 
reason  of  the  inconsistency  of  the  issues, 
where  the  verdict  was  general  and  the  evi- 
dence on  the  issue  of  the  genuineness  of  the 


note  sufficient  to  justify  the  verdict  thereon. 
—Estate  of  Hellier,  169  Cal.  77,  146  Pac. 
1008. 

53.  Same— Same— -Trial    by    Jury. — On    a 

contract  tried  before  a  jury,  as  provided  by 
section  1636,  post,  of  an  allowed  claim 
against  the  estate  of  a  deceased  person, 
which  as  presented  and  allowed  consisted 
of  several  specified  amounts  claimed  to  be 
due  for  various  items  of  materials  furnished 
and  services  rendered,  a  ground  of  contest 
that  the  "claim  is  not  a  proper  or  legal  claim 
against  the  estate,"  puts  in  issue,  in  the  ab- 
sence of  a  demurrer  to  the  contest,  or  other 
objection  to  its  sufficiency,  both  the  value 
and  the  legality  of  the  various  items  of  the 
claim. — Estate  of  Weir,  168  Cal.  330,  143  Pac. 
612. 

54.  Same  —  Same  —  Verdict— General  and 
special. — Where  there  is  no  Inconsistency 
between  the  general  and  special  verdicts  of 
the  jury  as  to  the  amount  awarded  by  them 
to  the  claimant,  which  was  less  than  the 
face  of  the  claim,  it  is  error  for  the  court  to 
grant  a  motion  of  the  claimant  for  judg- 
ment for  the  full  amount  claimed,  on  the 
theory  that  the  value  of  the  several  Items 
were  not  in  issue. — Estate  of  Weir,  168  Cal. 
330,  143  Pac.  612. 

55.  Same— Same— Witnesses. — In  an  ac- 
tion on  the  note  by  the  wife  against  the 
administrator  of  the  estate  of  the  deceased 
maker,  the  husband  is  a  competent  witness 
in  her  behalf.  Inasmuch  as  the  note  never 
was  his  property,  section  1880,  post,  which 
makes  the  party,  or  assignor  of  the  party, 
incompetent  when  the  action  is  against  an 
executor  or  administrator  upon  a  claim  or 
demand  against  the  estate  of  a  deceased 
person,  has  no  application  to  him. — Cullen 
v.  Bisbee,  168  Cal.  695,   144  Pac.  968. 

56.  Secret  rejection  —  Fraud  —  Rejected 
claims  are  not  required  to  be  Hied  by  admin- 
istrator, but  it  is  his  duty  to  return  such 
claims  to  claimant  with  his  official  action 
indorsed  thereon.  Such  Indorsement  Is  evi- 
dence of  his  action  necessary  to  claimant  in 
bringing  and  maintaining  an  action  to  es- 
tablish claim,  and  if  he  secretly  rejects 
claim  and  refuses  to  deliver  It  to  claimant, 
or  inform  him  of  action  taken  thereon,  it 
operates,  or  may  operate  as  fraud  upon 
claimant,  and  become  Inoperative  as  rejec- 
tion.— Cowgill  v.  Dinwiddle,  98  Cal.  481,  483, 
33  Pac.  439. 

57.  Statute  of  limitations— Allowance  of 
claim  has  effect  to  stop  running  of  statute 
limitations,  but  mere  presentation  of  claim 
has  no  such  effect. — Barclay  v.  Blackinton, 
127  Cal.  189,  194,  59  Pac.  834. 

58.  Same— On  mortgage  on  homestead  se- 
lected from  community  property  is  sus- 
pended only  as  to  estate  by  allowance  of 
same  as  claim,  and  Is  not  suspended  as  to 
widow  in  whom  title  vested  at  death  of  hus- 
band.— Vandall  v.  Teague,  142  Cal.  471,  473, 
76  Pac.  35. 


50.     Same — Presentation  to  judge — Statute 
does  not  commence  to  run  against  claim  al- 
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lowed  by  administrator  until  ten  days  after 
presentation  to  judge,  unless  he  reject  it  In 
meantime,  as  until  after  his  action  no  suit 
an  be  commenced. — Nally  v.  McDonald,  '66 
Cal.  530.  5S2,  6  Pac.  390. 

M.  TIhc  tor  aetlom  of  executor— Duty  of 
cbtaut  to  taqralre  wm  to  actio*. — Executor 
is  not  required  to  immediately  on  its  presen- 
tation Indorse  claim  allowed  oiArejected,  or 
to  to  Indorse  It  within  ten  daM  after  it  is 
presented.  He  is  not  limited  tiffany  specific 
period  within  which  he  must>  take  formal 
action  by  indorsing  his  allowance  or  rejec- 
tion of  claim.  It  is  not  duty  of  executor  to 
seek  out  one  who  has  presented  a  claim,  to 
notify  such  person  that  he  has  neglected  or 
refused  to  act  upon  claim  for  ten  days  after 
its  presentation,  or  that  he  has  indorsed  it 
rejected.  It  is  duty  of  claimant  to  inquire 
of  executor  whether  claim  he  has  presented 
has  been  acted  upon,  and  how,  but  there  is 
no  specific  limitation  of  time  within  which 
claimant  is  entitled  to  be  informed  of  ac- 
tion, or  non-action  of  executor.  If  he  neg- 
lect! to  Inquire  within  three  months  after 
bis  claim  has  been  actually  indorsed  as  re- 
jected, his  suit  upon  claim  might  perhaps 
be   barred.    Nevertheless,    as    he    can    not 


maintain  suit  on  his  claim  until  it  has  been 
rejected  he  has  an  absolute  right  to  be  in- 
formed of  its  rejection  by  executor,  who 
alone  knows  what  formal  action  has  been 
taken  with  respect  to  it.  If  information  with 
respect  to  allowance  or  rejection  of  claim 
is  refused  by  executor,  claimant  may  treat 
previous  presentation  of  his  claim,  and 
secret  action,  if  any,  of  executor  as  going" 
for  naught,  and  again  present  his  claim, 
thus  avoiding  bar  of  three  months'  limita- 
tion.— Stewart  v.  Hinkel,  72  Cal.  187,  189,  13 
Pac.  494. 

61.  Time  within  which  claim  must  be  pre- 
sented to  lodge  is  not  prescribed  but  if 
claim  be  presented  to  executor  or  adminis- 
trator before  expiration  of  time  limit  for 
presentation  of  calims,  same  is  presented  in 
time,  though  acted  upon  by  executor  or  ad- 
ministrator and  by  judge  after  expiration 
of  such  time. — Nally  v.  McDonald,  66  Cal. 
530,  531,  6  Pac.  390. 

62.  Value  of  land  agreed  to  be  conveyed 
—As  pnyment  for  service*  rendered  deceased 
is  proper  amount  to  allow  as  claim  against 
his  estate,  and  no  proof  of  the  reasonable 
value  of  the  services  is  necessary. — Estate 
of  Towne,  143  Cal.  507,  510,  77  Pac.  446. 


§1487.  APPROVED  CLAIMS  OB  COPIES  TO  BE  FILED.  If  the  claim 
be  founded  on  a  bond,  bill,  note,  or  any  other  instrument,  the  original  need  not 
be  filed  or  presented,  but  a  copy  of  such  instrument  with  all  indorsements 
must  be  attached  to. the  statement  of  the  claim  and  filed  therewith,  and  the 
original  instrument  must  be  exhibited,  if  demanded  by  the  executor  or  adminis- 
trator or  judge,  unless  it  be  lost  or  destroyed,  in  which  case  the  claimant  must 
accompany  his  claim  when  filed  or  presented  by  his  affidavit,  containing  a  copy 
or  particular  description  of  such  instrument,  and  stating  its  loss  or  destruction. 
If  the  claim,  or  any  part  thereof,  be  secured  by  a  mortgage  or  other  lien  which 
has  been  recorded  in  the  office  of  recorder  of  the  county  in  which  the  land 
affected  by  it  lies,  it  shall  be  sufficient  to  describe  the  mortgage  or  lien,  and 
refer  to  the  date,  volume,  and  page  of  its  record.  If,  in  any  case,  the  claimant 
has  left  any  original  voucher  in  the  hands  of  the  executor  or  administrator, 
or  suffered  the  same  to  be  filed  with  the  clerk,  he  may  withdraw  the  same, 
▼ben  a  copy  thereof  has  been  already,  or  is  then,  attached  to  his  claim. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §  133 
Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  638,  §  42;  amend- 
ment approved  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  90; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  216,  held  unconstitutional,  see  history.  8  5  ante;  amendment  ap- 
proved May  18,  1915,  Stats,  and  Amdts.  1915,  p.  541.  In  effect  August 
8,  1915. 


APPROVED  CLAIMS  TO  BE  FILED— 
PILING  COPIES. 

1.  Allowance  in  part — Action  for  balance. 

2.  Assignment  of  mortgage  need  not  be 

presented. 

S.  Attorney  of   the   administrator,   claim 
of— Appeal. 

4.  Conditional  sale  —  Effect  of  allowing 
claim. 


5,  6.  Contest  by  heir — Burden  of  proof. 

7.  Same — Defective  verification. 

8.  Same — When  may  be  made. 

9.  Contingent  claim — When  allowed  is  en- 

titled  to   be   filed  and   rank   among 
acknowledged  debts. 

10.  Piling  claims — 'Provision  as  to. 

11.  Same — Necessity  of. 
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12.  Same — Rejected  claim  is  not  required 

to  be  filed. 

13.  Filing  instruments — Copy  of  mortgage 

with  indorsements  thereon. 

14.  Same — Promissory  note. 

15.  Foreclosure  of  mortgage — Not  barred 

by  allowance  as  claim. 

16.  Form   of  indorsement — "  Allowed  and 

approved. ' ' 

17.  Guarantee  of  value  of  stock — Sufficient 

presentation. 

18.  Interest  —  Allowance   as    to    principal 

only. 

19.  Invalid  mortgage  —  Need  not  be  pre- 

sented. 

20.  Judgment  lien  not  destroyed. 

21,  22.  Mortgage — As  to  necessity  of  presen- 
tation. 

23.  Same — As    to    effect    of    payment    on 

mortgage  by  heir. 

24.  Same — Amendment  not  retroactive. 

25.  Same — Of  third  party,  to  secure  debt 

of  deceased. 

26.  Same  —  To-   be    available    on    probate 

sale. 

27.  Same— Where    title    has    passed    from 

deceased. 

28.  Necessity  for  presentation  of  claim — 

Section  does  not  affect. 

29.  Note — Allowance  of  is  sufficient  to  keep 

mortgage  alive. 
30-32.  Same — Presentation  of  is  not  of  secu- 
rity. 
33.  Option  of  holder  to  consider  note  due 
— Effect  of  presentation. 

34,  35.  Reference  to  record — Sufficiency  of. 

36.  Status  of  allowed  claim— Object  of  law 

— Expenses  of  administration  not  in- 
cluded. 

37.  Statute  of  limitations — Effect  of  pres- 

entation when  not  required. 

38.  Vendor 's   lien  —  In   order  to   be   pre- 

served  against  estate,  need   not   be 
presented. 

39.  Verbal  allowance  by  administrator. 

40.  Waiver  of  presentation  of  mortgage. 

41.  Writing  waiving  statute  of  limitations 

must  be  presented. 

See,  ante,    §§  1490,    1496  and   notes. 

1.     Allowance  la  part — Action  for  balance. 

— If,  upon  presentation  of  claim  for  ten 
thousand  dollars  alleged  to  be  due  claimant 
by  reason  of  executors  having  taken  prop- 
erty charged  with  trust  to  pay  claimant 
that  sum,  executors  and  probate  judge  al- 
low claim  for  five  thousand  dollars  only, 
such  allowance  and  filing  of  claim  does  not 
prevent  action  by  claimant  to  enforce  pay- 
ment of  remaining  five  thousand  dollars,  if 
he  has  not  accepted  amount  allowed  in  full 
satisfaction  of  his  claim,  as  he  has  same 
right  to  relief  as  to  this  part  of  claim  that 
he   would  have   had  as  to  whole  had  claim 


been  rejected  in   toto. — Walkerly  v.  Bacon, 
85  Cal.  137,   141,   24  Pac.   638. 

2.  Assignment  of  mortgage  need  not  be 
presented. — Copy  of  note  and  mortgage  pre- 
sented as  secured  claim  is  all  that  is  nec- 
essary, as  claim  is  founded  on  debt  of  de- 
ceased evidenced  by  note  and  secured  by 
mortgage.  In  case  of  assignment,  assign- 
ment need  Aot  be  presented,  as  the  claim 
is  not  baseomn  that. — Estate  of  McDougald, 
146  Cal.  191A93f  79  Pac.  878. 

3.  Attorney  of  the  administrator,  claim  of 
—Appeal. — The  term  "claim"  as  used  in  ref- 
erence to  estates  of  deceased  persons  has 
reference  to  such  demands  or  debts  against 
decedent  as  existed,  and,  if  due,  might  have 
been  enforced  against  him  in  his  lifetime  by 
proper  action,  and  liabilities  of  administra- 
tor incurred  in  management  of  estate,  or  in 
administering  trust,  stand  upon  different 
footing;  but  where  an  attorney  oresents 
claim  for  services  rendered,  which  is  allowed 
and  proved,  and  ordered  paid  as  claim 
against  estate,  to  be  paid  not  as  costs,  but 
in  due  course  of  administration,  it  becomes 
one  of  acknowledged  debts  of  estate,  and 
when  thus  treated,  an  order  for  its  pay- 
ment is  appealable  under  section  963.  ante. 
— Stuttmeister  v.  Superior  Court,  72  Cal.  487, 
489,  14  Pac.  35. 

4.  Conditional  sale— Effect  of  allowing 
claim. — Under  conditional  sale  providing 
that  vendor  shall  retain  title  to  property, 
and  shall  have  right  to  take  same  if  de- 
ferred payments  contracted  for  be  not  paid, 
presentation  of  claim  against  estate  of  de- 
ceased vendee,  and  allowance  thereof  after 
default,  has  effect  of  an  option  by  vend3r 
to  consider  sale  valid  and  absolute,  and 
waives  his  right  to  retake  property. — Holt 
Mfg.  Co.  v.  Ewlng.  109  Cal.  353,  357,  42 
Pac.  435. 

5.  Contest    by    heir— Burden    of    proof. — 

Hearing  as  to  validity  of  claim  after  its  al- 
lowance and  at  subsequent  stage  of  proceed- 
ings when  heir  for  first  time  becomes  party 
is  not  in  nature  of  review  on  appeal  of  ac- 
tion of  administrator  and  probate  judge  in 
allowing  claim.  Effect  of  allowance  of  claim 
by  administrator  and  probate  judge  is  to 
make  it  prima  facie  evidence  of  debt  and  to 
cast  onus  of  proof  on  heir  thereafter  con- 
testing it. — Estate  of  Crosby,  65  Cal.  574. 
579. 

6.  In  attack  by  heir  on  claim  allowed  by- 
administrator  and  probate  judge  court  treats 
allowance  as  quasi  Judgment,  and  burden  of 
pr*oof  is  on  heir,  who  must  prove  distinctly 
and  clearly  that  claim  was  barred  at  time 
it  was  presented  in  order  to  impeach  judg- 
ment of  probate  court  in  allowing  it. — Hille- 
brandt  v.  Burton,  17  Tex.  138. 

As   to    contest    of   allowed    claim    by   heir, 

see,   post,   9  1636  and   note. 

7.  Same  —  Defective  verification. — Allow- 
ance of  claim,  although  made  upon  defect- 
ive verification,  is  not  void.  Such  Is  a  judi- 
cial act  which  entitles  claim  to  rank  as  an 
acknowledged    debt    of    estate,    to    be   paid 
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in  due  course  of  administration,  but  as  judi- 
cial act  it  is  not  binding"  or  conclusive 
against  heirs,  because  they  are  not  parties 
to  It  They  have,  therefore,  right  to  ques- 
tion allowance  at  settlement  of  estate,  but 
burden  of  showing:  invalidity  of  allowance 
Is  cast  upon  them. — Estate  of  Swain,  67  Cal. 
(37.  642.  8  Pac.  497;  Consolidated  Nat.  Bank 
v.Hayes,  112  Cal.  75,  78,  44  Pac.  469. 

8.  Sane — Wkea  may  be  made. — There  are 
two  points  in  administration  of  an  estate 
where  allowed  claims  may  be  attacked  and 
contested;  when  application  is  made  for  sale 
of  real  estate  ({1540,  post);  and  when  ac- 
count is  rendered  for  settlement  (§  1636, 
post);  but  in  making:  contest  in  either  case 
contestant  has  affirmative  and  must  show 
cause.  How  far  allowance  and  approval  of 
claim  gives  to  it  resemblance  or  effect  of 
Judgment  it  is  not  necessary  to  discuss  in 
deciding:  this  question;  it  Is  sufficient  to  say 
such  claim  is  to  rank  as  an  acknowledged 
debt  of  estate  to  be  paid  in  due  course  of 
administration;  if  it  be  an  acknowledged 
debt  of  estate,  it  is  good  until  cause  be 
shown. — Estate  of  Loshe.  62  Cal.  413,  415. 

t.  Contingent  claim  —  When  allowed  la 
••titled  to  be  oiled  and  rank  among;  ac- 
knowledged debts  of  estate  to  be  paid  in  due 
course  of  administration. — Verdier  v.  Roach, 
H  CaL  467,  475,  31  Pac.  654. 

10.    Filing:    claims—  Provision    as    to    the 

Cling  of  claims  within  thirty  days  after 
their  allowance  is  directory  merely.  No 
renalty  is  prescribed  for  failure  to  do  so. — 
Estate  of  Schroeder,  46  Cal.  304,  315. 

1L  Same — Necessity  of. — Where  statute 
specifies  presentation  of  claim  as  only  act 
essential  to  save  debt  being  barred,  filing: 
thereof  is  not  necessary  to  prevent  the  bar. 
-Willis  v.  Farley,  24  Cal.  491,  502. 

12.  Same—Rejected  claim  la  not  required 
te  be  lied,  but  it  is  duty  of  administrator 
to  return  same  to  claimant  with  his  official 
indorsement  of  his  action  thereon. — Cowgill 
v.  Dinwiddle,  98  Cal.  481,  484,  33  Pac.  439. 

IX.  Piling;  lnatrnments —  Copy  of  mort- 
gage with  Indorsements  thereon,  showing: 
date,  volume,  and  pagre  of  its  record  in  re- 
corder's office,  and  containing;  full  and  com- 
plete copy  of  note,  attached  to  claim,  and 
referred  to  therein,  is  sufficient  to  meet  re- 
quirements of  above  section. — Consolidated 
Nat.  Bank  v.  Hayes,  112  Cal.  75,  78,  44  Pac. 
40. 

Invalid  mortgage  need  not  he  presented, 

**e  par.  19.  this  note. 

14.  Same  —  Promissory  note.  —  A  claim 
against  the  estate  of  a  decedent  given  as 
►Purity  for  an  antecedent  one  must  set 
forth  a  copy  of  the  principal  note  and  show 
its  non-payment  or  else  it  is  fatally  de- 
fective, and  the  administrator  may  reject 
it.— Stockton  Sav.  Bank  v.  McCown,  170  Cal. 
«**.  150  Pac.   985. 


IS.    Foreeloffvre  of  mortgage—- Not  barred 
by   allowance    an    claim.  —  Presentation    of 


claim  and  allowance  and  approval  thereof 
does  not  bar  or  prevent  action  to  foreclose 
mortgage. — Moran  v.  Gardemeyer,  82  Cal. 
96,  99,  23  Pac.  6.  See  Hibernia  Sav.  tic  L.  Soc. 
v.  Conlin,  67  Cal.  180,  7  Pac.  477;  German 
Sav.  &  Li.  Soc.  v.  Hutchinson,  68  Cal.  52,  8 
Pac.  627;  Wise  v.  Williams,  72  Cal.  544,  14 
Pac.  204. 

16.  Form  of  Indorsement— "Allowed  and 
approved"  indorsed  on  claim  must  be  held 
to  be  an  allowance  of  claim  as  presented, 
and  where  on  its  face  it  purports  to  be  a 
secured  claim  must  be  held  allowed  and 
approved  as  such. — Estate  of  McDougald,  146 
Cal.  191,  193,  79  Pac.  878. 

17.  Guaranty  of  valne  of  stock— Suffi- 
cient presentation. — A  contract  whereby 
deceased  guaranteed  value  of  stock  to  be 
certain  amount  at  future  time,  or  that  he 
would  purchase  same  at  such  time,  is  suffi- 
ciently presented  by  attaching-  copy  thereof 
to  claim  -which  contained  an  offer  to  sur- 
render certificates  of  stock  duly  indorsed, 
in  same  condition  as  received. — Maurer  v. 
King:,  127  Cal.  114,  116,  59  Pac.  290. 

18.  Interest— Allowance  aa  to  principal 
only  of  claim  for  principal  and  interest  is 
rejection  as  to  interest. — Consolidated  Nat. 
Bank  vt  Hayes,  112  Cal.  76,  83,  44  Pac.  469. 

Aa  to  Intereat  on  judgments,  see,  ante, 
S  1034  and  note. 

10.  Invalid  mortgage— Need  not  be  pre- 
sented.— Note  purporting  to  be  secured  by 
mortgage  which  was  invalid,  because 
mortgageor  never  owned  or  had  any  in- 
terest in  mortguged  premises,  may  be  pre- 
sented as  claim  against  estate  of  deceased 
mortgageor  without  presentation  of  mort- 
gage, and  may  be  allowed  as  debt  of  estate. 
— Otto  v.  Long,  127  Cal.  471,  475,  69  Pac. 
895. 

20.  Jndgnnent  lien  not  deatroyed. — While 
allowance  and  approval  of  claim  renders 
it,  for  certain  purposes,  as  judgment  against 
estate,  it  is  not  so  far  Judgment  to  merge 
within  itself  judgment  upon  which  the 
claim  was  based,  and  thus  destroy  lien  of 
that  judgment. — Morton  v.  Adams,  124  Cal. 
229,  231,  66  Pac.  1038. 

21.  Mortgage— Aa  to  neeeaolty  of  pres- 
entation.— Distinction  between  claims  aris- 
ing on  personal  obligation  of  mortgageor 
apd  right  of  mortgagee  to  enforce  his 
specific  lien  In  equity  Is  obvious.  Where 
no  personal  judgment  is  sought  presenta- 
tion of  claim  against  estate  of  deceased 
mortgageor  is  not  condition  precedent  to 
commencement  of  suit  in  equity  to  fore- 
close mortgage.  Provisions  declaring;  no 
sale  of  property  of  decedent  valid  unless 
made  on  order  of  probate  court  apply  only 
to  sales  by  executor  or  administrator,  and 
have  no  reference  to  judicial  sales  under 
decrees  of  courts  of  equity,  nor  to  sales 
made  in  pursuance  of  testamentary  author- 
ity.— Fallon  v.  Butler.  21  Cal.  24,  31,  33.  See 
Cowell  v.  Buckelew,  14  Cal.  640,  641;  Norris 
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v.  Harris,  15  Cal.  226,  256;  Payne  v.  Payne, 
18  Cal.  292. 

As  to  allowance  of  note  being-  sufficient 
to  keep  morta-aa-e  alive,  see  par.  29,  this 
note. 

Invalid  mortgage  meed  not   be  presented* 

see  par.  19,  this  note. 

As  to  waiver  of  presentation  of  mort- 
a-aa-e,  see  par.  40,  this  note. 

As  to  claims  secured  by  mortgage,  see, 
post,  fi  1500  and  note. 

22.  Note  secured  by  mortgage  must  be 
presented  as  claim  against  estate  or  action 
thereon  is  barred,  even  though  no  personal 
or  deficiency  judgment  be  claimed. — Pltte 
v.   Shipley,  46  Cal.  164,  158,  160. 

23.  Same— A*  to  effect  of  payment  on 
mortgage  by  heir  before  appointment  of 
administrator,  see  Estate  of  Heeney,  3  Cal. 
App.   548,  86  Pac.  842. 

24.  Same —>  Amendment    not    retroactive. 

— Amendment  of  1874,  requiring  claims  se- 
cured by  mortgage  to  be  presented  to  ad- 
ministrator before  suit,  was  not  retroac- 
tive, and  where,  by  statute  in  force  at  time 
of  publication  of  notice  to  creditors  such 
claims  were  not  required  to  be  presented, 
right  of  action  to  foreclose  mortgage  is 
not  barred  by  reason  of  claim  not  having 
been  presented. — Hibemia  Sav.  &  L.  Soc.  v. 
Hayes,  66  Cal.  297,  299  (McKee  and  Sharp- 
stein,  J.  J.,  dissenting). 

28.  Same  Of  third  party  to  secure  debt 
of  deceased. — Only  such  claims  are  required 
to  be  presented  as  when  allowed  will  rank 
among  acknowledged  debts  of  estate,  to 
be  paid  in  due  course  of  administration. 
Thus,  where  married  woman  executed 
mortgage  on  her  separate  property  to  se- 
cure debt  of  her  husband,  such  mortgage 
need  not  be  presented  as  claim  against  her 
estate,  she,  in  any  event,  owing  no  debt, 
but  simply  having  conveyed  her  property 
to  secure  payment  of  debt  of  another.  Sec- 
tion 1500,  post,  does  not  apply  to  such 
case,  for  reason  that  there  can  be  no  re- 
course under  circumstances  against  any 
other  property  of  estate  than  that  men- 
tioned in  mortgage. — Hibernia  Sav.  &  L. 
Soc.  v.  Conlin,  67  Cal.  178,  180,  7  Pac.  477. 

26.  Same— To  he  available  on  probate 
sale. — The  provisions  in  section  1570,  post, 
that  holder  of  mortgage  may  become  pur- 
chaser at  any  sale  under  order  of  court  of 
lands  included  in  mortgage,  and  his  receipt 
for  amount  due  him  from  proceeds  of  sale 
is  payment  pro  tanto,  and  is  to  be  read  in 
connection  with  provisions  of  previous  sec- 
tions and  also  above  section  and  section 
1493.  ante.  The  purchaser  who  is  holder  of 
mortgage  upon  property  sold  is  not  author- 
ized to  make  payment  for  his  purchase  in 
this  manner  unless  his  mortgage  is  valid 
claim  against  estate,  and  has  been  pre- 
sented and  allowed.  A  mortgage  to  be 
available  as  claim  against  estate,  in  any 
form,  must  be  presented  and  allowed  as 
claim  against  estate,  and  failure  to  present 
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and  have  same  allowed  as  claim  against 
estate  waives  mortgagee's  right  to  have 
same  constitute  lien  upon  property,  and  in 
such  case,  he  is  not  entitled  to  demand 
conveyance  from  administrator,  without 
payment  of  price  at  which  he  purchased 
mortgaged  premises  at  probate  sale. — Es- 
tate of  Turner,  128  Cal.  388.  392,  60  Pac. 
967. 

27.  Same — Where  title  has  passed  front 
deceased. — Presentation  of  claim  on  note 
and  mortgage  need  not  be  made  prior  to 
foreclosure  suit  where  deceased  mortgageor 
parted  with  title  to  property  and  nothing 
is  claimed  as  against  estate. — Christy  v. 
Dana,  42  Cal.   174,  179. 

28.  Necessity  for  presentation  of  claim — 
Section  does  not  affect.  —  Above  section 
merely  goes  as  to  manner  of  presentation 
of  claim  and  is  to  avoid  necessity  of  sepa- 
rate presentation  of  note,  mortgage,  bill, 
bond,  etc.  It  does  not  affect  question  of  nec- 
essity of  presentation  of  claim. — Pltte  v. 
Shipley,  46  Cal.   154,   161. 

2P»  Note— Allowance  of  Is  sufficient  to 
keep  morta-aa-e  alive. — Mortgage  is  mere 
Incident  of  debt,  and  allowance  of  claim  se- 
cured thereby,  if  sufficient  to  make  it  an 
acknowledged  debt  of  estate,  is  also  suffi- 
cient to  keep  alive  mortgage,  and  entitle 
holder  to  have  it  foreclosed.— Consolidated 
Nat.  Bank  v.  Hayes,  112  Cal.  75,  78,  44  Pac. 
469. 

30.  Same— Presentation  of  Is  not  of  se- 
curity.— Claim  upon  note  secured  by  mort- 
gage not  containing  copy  of  mortgage  or 
reference  thereto  by  its  recordation,  is  not 
claim  upon  mortgage  or  presentation 
thereof  sufficient  to  sustain  action  for  fore- 
closure in  which  such  presentation  is  nec- 
essary.— Evans  v.  Johnston,  115  Cal.  180. 
182,  46  Pac.  906. 

31.  Presentation  of  note  secured  by  mort- 
gage as  claim  against  estate  is  not  presen- 
tation of  mortgage,  and  is  not  sufficient 
basis  for  action  to  foreclose,  where  recourse 
against  property  of  estate  in  general  is 
not  waived. — Bank  of  Sonoma  Co.  v. 
Charles,  86  Cal.  322,  326,  24  Pac.   1019. 

32.  Presentation  of  claim  setting  forth 
copy  of  promissory  note,  with  amount  due 
thereon,  only  reference  to  mortgage  being 
following  recital  in  note:  "This  note  is  se- 
cured by  mortgage  bearing  even  date  here- 
with," is  not  presentation  of  mortgage. — 
Estate  of  Turner,  128  Cal.  388,  392.  60  Pac. 
967. 

33.  Option  of  holder  to  consider  note  dive 
— Effect  of  presentation. — Where  note  pro- 
vides that  principal  shall  become  due  at 
any  time  upon  default  In  payment  of  In- 
terest, at  option  of  holder,  presentation  of 
claim  after  default  in  payment  of  interest 
for  "amount  due  at  this  date  on  certain 
promissory   note,   dated  November   18,   1898. 

made    by    said   payable    17    months 

after  date,  at  rate  of  11  per  cent  per  a.n- 
num,"  followed  by  copy  of  note,  does  not 
mean  necessarily  that  holder  had  exercised 
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REJECTED   CLAIMS— NOTICE— ACTION    ON. 


IPt.  Ill, 


shall  by  its  order  require  the  notice  to  be  served  on  the  claimant  by  filing  with 
the  clerk. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  134  Probate 
Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.)f  p.  91;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  216,  held  unconstitutional,  see  history,  §5  ante; 
amendment  approved  March  6,  1909,  Stats,  and  Amdts.  1909,  p.  147; 
May  18,  1915,  Stats,  and  Amdts.  1915,  p.  542;  May  3,  1919,  Stats, 
and  Amdts.  1919,  p.  186.    In  effect  July  22,  1919. 


REJECTION    OF    CLAIM— NOTICE    OP- 
ACTION  WITHIN  WHAT  TIME. 

1.  Allowance  in  part — Commencement  of  lim- 

itation. 

2.  Same — Claim  not  required. 

3.  Same — Remedy. 

4.  Amendment  of  complaint — Effect  of. 

5.  Constitutionality  of  statute. 

6.  Contingent  claim. 

7.  Same — Included  in  provision  of  section. 

8.  Same — Right  of  action  on.  # 

9.  Same — Time  of  commencement  of  action. 

10.  Same — Time  extended  not  shortened. 

11.  Date  of  rejection — What  is. 

12.  Same — Subsequent  claim  presented. 

13.  Enforcement  of  claims — Limitation  of — 

Methods  of. 

14.  Extension  of  time — Administrator  can  not 

grant. 

15.  Interest — Claim    for    rejected — Time    for 

suit. 

16.  Pending  action  not  affected. 

17.  Rejection — By  either   executor   or   judge, 

effect. 

18.  Theory  of  statute  of  limitations. 

19.  Transitory  action. 

See,  ante,  fi  1490  and  notes. 

1.  Allowance  In  part— Commencement  of 
limitation. — Where  claim  is  allowed  in 
part  by  administrator  and  rejected  in  part, 
time  to  commence  action  be  grins  to  run  at 
such  rejection,  and  not  at  time  of  ap- 
proval of  such  allowance  in  part  by  judge. 
— Jones  v.  Walden,  145  Cal.  523,  526.  78  Pac. 
1046. 

Ah  to  allowance  In  part,  see,  post,  5  1503 
and  note. 

2.  Same  —  Claim  not  required. — Presen- 
tation and  allowance  in  part  of  claim  is 
immaterial  upon  question  of  limitation  of 
right  of  action  where,  such  presentation  is 
not  required. — Potter  v.  Lewin,  123  Cal.  146, 
147,  65  Pac.  783. 

3.  Same  — Remedy* — Where  there  has 
been  a  partial  rejection  of  a  claim  the  only 
recourse  to  the  dissatisfied  creditor  is  a 
suit.— Estate  of  Bette,  171  Cal.  583,  153  Pac. 
949. 

4.  Amendment    of    complaint— Effect    of. 

— Where  complaint  is  filed  within  three 
months*  limitation,  amendment  thereof,  pro- 
vided there  is  no  change  in  identity  of  ac- 
tion, does  not  operate  as  bar,  as  commence- 
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ment  of  action  dates  from  filing:  of  original 
complaint. — Vanderslice  v.  Matthews,  79 
Cal.  273,  275,  21  Pac.  748. 

5.  Constitutionality  of  statute. — The  rea- 
sons are  much  greater  for  requiring:  dili- 
gence in  prosecution  of  claims  or  actions 
against  estates  of  deceased  persons  than  in 
other  cases.  The  policy  of  law  is  to  settle 
up  estates  as  speedily  as  possible,  to  pay 
just  debts  and  expenses,  and  distribute 
property  to  rightful  heirs  of  deceased.  For 
this  reason  statutes  are  justified  and  up- 
held that  shorten  period  of  time  of  present- 
ing and  bringing  suits  on  claims  against 
estates. — Barclay  v.  Blackinton.  127  CaL 
189,  195,  59  Pac.  823. 

*.  Contingent  claim  for  purpose  of  bring- 
ing action  must  be  construed  claim  "not 
due"  within  purview  of  above  section. — 
Morse  v.  Steele,  132  Cal.  456,  457,  64  Pac. 
690. 

7.  Same— Included  In  provision  of  sec- 
tion.— Action  upon  rejected  contingent 
claim  may  be  brought  only  within  two 
months  after  such  claim  becomes  due,  and 
action  before  such  claim  becomes  due  is 
prematurely  brought.  While  there  may  be 
some  obiter  In  Fratt  v.  Hunt,  108  Cal.  288, 
292,  41  Pac.  12,  intimating  that  above  sec- 
tion by  its  terms  is  not  broad  enough  to 
include  "contingent  claims,"  it  is  concluded 
that  the  rule  here  laid  down  is  the  better 
rule,  and  the  court  so  declares. — Morse  v. 
Steele,  132  Cal.  456,  458,  64  Pac.  690. 

8.  Same— -Rlgrat  of  action  on. — Above  sec- 
tion declares  when  action  must  be  brought 
upon  claims  due  and  claims  not  due  at  date 
of  rejection,  and  there  is  no  other  provision 
prescribing  time  within  which  suit  must 
be  brought  upon  rejected  claims,  hence  as 
to  rejected  contingent  claims,  matter  is 
enveloped  in  some  doubt.  The  allowance 
of  such  claim  would  have  admitted  and  es- 
tablished validity  of  obligation,  and  would 
have  entitled  it  to  be  filed  in  court,  and  it 
is  possible  an  action  upon  rejected  contin- 
gent claim  may  be  brought  to  secure  judge- 
ment, giving  claim  same  status  as  would 
come  to  it  by  allowance. — Fratt  v.  Hunt 
108  Cal.  288.  292,  41  Pac.  12.  See  Verdier 
v.  Roach,  96  Cal.  467,  474,  31  Pac.  554;  Morse 
v.  Steele,  132  Cal.  466,  458.  64  Pac.  690. 

9.  Same— Time  of  commencement  ot  mo- 
tion.— Action  upon  contingent  claim  must 
be  brought  within  two  months  after  it 
becomes  due.  but  this  does  not  mean  that 
it  may  be  brought  before  it  becomes  due 
An  action  brought  before  it  becomes  due   is 
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premature,  for  if  event  upon  which  con- 
tingency depends  never  happens,  claim 
never  becomes  due,  and  necessarily  no  ac- 
tion can  or  should  be  brought  upon  it.— 
Brooks  v.  Lawson,  IS 6  Cal.  10,  13,  68  Pac 
17.  See  Lie  h  ten  berg:  v.  McGlynn,  105  Cal. 
41,  18  Pac.  54L 


10.  Saie?  Ttnac  extended  and  not  short - 
tsei. — Provision  that  when  claim  is  not  due 
suit  shall  be  brought  within  two  months 
after  it  becomes  due,  was  manifestly  in- 
tended not  to  shorten  time  allowed  for# 
commencement  of  action,  but  to  extend  it. 
Statute  itself  makes  this  obvious. — Maurer 
v.  King:.  127  Cal.  114,  116,  59  Pac  290. 


11.  Date  of  rejection— What  la. — Claim 
retained  by  executor  more  than  ten  days 
without  action  does  not  become  rejected 
until  expiration  of  ten  days,  and  suit  com- 
menced within  three  months  from  that 
time  is  not  barred.  Rejection  can  not  be 
nid  to  have  been  of  date  of  presentation  of 
claim.— Rice  v.   Inskeep,  34   Oal.   224,  225. 


12.    Same— -Bnbsesnent  claim  presented.— 

Where  claim  has  been  presented  and  re- 
jected, but  subsequently  like  claim  was 
presented  because  claimant  considered  first 
•nformal,  which  second  claim  was  merely 
taken  and  rejected  by  executor  without 
anything  being;  said  as  to  informality  of 
first,  time  to  bring;  action  commenced  to 
ran  at  first  rejection. — Gillespie  v.  Wright, 
»3  Cal.  169,  170,  28  Pac.  862. 

12.  Enforcement  of  claim*  —  Limitation 
•(—Method*  of« — In  view  of  the  provisions 
of  the  above  section,  the  relief  granted 
by  section  685,  ante,  providing;  for  the  en- 
forcement of  judgments  after  the  lapse  of 
five  years,  not  being;  limited  to  enforce- 
ment by  execution,  but  including;  such 
means  as  are  provided  by  law  for  the  en- 
forcements of  various  classes  of  Judgment, 
where  a  judgment-debtor  has  died  and  the 
statute  of  limitations  has  run  against  the 
lodgment  the  court  may,  under  the  provi- 
sions of  above  section  685,  ante,  grant  to 
the  judgment-creditors  leave  to  enforce 
the  judgment  by  presentation  of  a  claim 
tgainst  the  estate  of  decedent  and  by  the 
bringing  of  an  action  thereon  should  the 
claim  be  rejected. — Saunders  v.  Simms,  183 
CaL  167,  190  Pac  806. 

14.  Extension  of  time  —  Administrator 
«a  aot  grant. — Property  In  estate  of  any 
decedent  passes  to  his  heirs,  subject  to 
right  of  possession  in  administrator  for 
purposes  of  administration   only.     The   ob- 


ject of  probate  proceedings  is  to  adminis- 
ter, settle,  and  distribute  estates  of  de- 
ceased persons  with  reasonable  dispatch, 
and  from  construction  and  by  reference  to 
various  sections  of  -code  relating  to  estates 
of  deceased  persons,  it  appears  that  ad- 
ministrator has  no  authority  to  extend  time 
of  payment  of  debts  due  estate,  as  such 
would  be  an  unwarranted  attempt  to  tie 
hands  of  heirs  an<J  other  persons  interested 
in  enforcing  distribution. — Maddock  v.  Rus- 
sell, 102  Cal.  417,  425,  42  Pac.  139. 

15.  Interest  —  Claim  for  rejected  —  Time 
for  suit. — An  action  for  interest  due  on 
note  presented  as  claim  against  estate  for 
principal  sum  and  accrued  interest,  which 
was  allowed  by  executors  and  judge  for 
principal  only,  must  be  commenced  within 
three  months  from  time  of  such  action,  for 
allowance  as  to  principal  only  is  rejection 
as  to  interest. — Consolidated  Nat.  Bank  v. 
Hayes,  112  Cal.  75,  83,  44  Pac.   469. 

16.  Pending;  action  not  affected. — Above 
section  does  not  apply  to  cases  where  ac- 
tion was  already  pending  when  claim  was 
presented. — Gregory  v.  Clabrough's  Execu- 
tors, 129  Cal.  475,  62  Pac.  72. 

17.  Rejection  —  By-  either  executor  or 
judge  starts  running  of  statute. — Jones  v. 
Walden,  146  Cal.  523,  525,   78  Pac.  1046. 

18.  Theory    of    statute    of    limitations    is 

that  creditor  has  full  statutory  time,  what- 
ever that  may  be,  on  any  day  of  which  he 
may  of  his  own  volition  commence  an  ac- 
tion. Above  section  may  shorten,  but  can 
not  be  held  to  lengthen,  general  statute  of 
limitations.  Special  limitation  of  time 
within  which  suit  must  be  brought  against 
estates  of  deceased  persons  is  called  in 
many  states  statutes  of  non-claim,  or  of 
short  or  special  limitation.  These  limita- 
tions exist  Independent  of  and  collateral 
to  general  law  of  limitations,  and  where 
more  than  one  year  allowed  by  section  363. 
ante,  has  expired,  there  can  be  no  exten- 
sion of  general  limitation  beyond  tenth 
day  after  presentation  of  claim  where  ex- 
ecutor fails  to  act,  'as  on  that  day  claimant 
might  have  elected  to  consider  claim  re- 
jected and  commenced  his  action. — Barclay 
v.  Blackinton,  127  Cal.  189,  192,  69  Pac.  834. 

10.  Transitory  action. — Action  on  con- 
tract for  services  is  transitory  and  may  be 
maintained  against  an  administrator  with- 
out reference  to  where  contract  was  made 
or  that  it  was  to  be  performed  in  foreign 
country. — McCann  v.  Pennie,  100  Cal.  547, 
551,  35  Pac.  158. 


|1499.  CLAIMS  BARRED  BT  STATUTE  OF  LIMITATIONS.  WHEN 
AID  WHOM  JUDGE  MAT  EXAMINE.  No  claim  must  be  allowed  by  the 
executor  or  administrator,  or  by  a  judge  of  the  superior  court,  which  is  barred 
fcy  the  statute  of  limitations.  When  a  claim  is  presented  to  a  judge  for  his 
allowance,  he  may,  in  his  discretion,  examine  the  claimant  and  others,  on  oath, 
ind  hear  any  legal  evidence  touching  the  validity  of  the  claim.     No  claim 
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against  any  estate,  which  has  been  filed  and  allowed,  or  presented  and  allowed, 
is  affected  by  the  statute  of  limitations,  pending  the  proceedings  for  the  settle- 
ment of  the  estate. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  5  135 
Probate  Act  as  amended  April  4,  1864,  Stats.  1863-4,  p.  370,  8  12; 
amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  91;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  216,  he,ld  unconstitutional,  see  history,  §  5  ante;  amendment 
approved  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  678,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  498;  May  18,  1915,  Stats,  and  Amdts.  1915,  p. 
542.     In  effect  August  8,  1915.  • 

CLAIMS  BARRED— EXAMINATION  BY 
JUDGE,  WHEN  AND  HOW. 

1,  2.  Appearance  of  executor  can  not  revive 
lapsed  action. 

3.  Same — Does  not  waive  statute. 

4.  Bringing  action  to  quiet  title. 

5.  Same — Mortgage  barred  by  statute- 

Judgment. 

6.  Demand  loan. 

7.  Objection  can  be  made  at  any  time. 

8.  Pleading — Matter  of   defense. 
9,  10.  Statute  mandatory — In  general. 

11, 12.  Same — Allowance  of  claim  barred. 

13.  Statute  of  limitations— Does  not  begin 

to  run.  when. 

14.  Waiver  of  statute  by  will. 

See,  ante,  §5  1490  et  seq.  and  notes. 

1.  Appearance  of  executor  can  not  revive 
lapsed  action. — Where  more  than  three 
years  have  expired  without  any  service  of 
summons,  during  all  of  which  time  defend- 
ant was  living,  it  is  not  in  power  of  ad- 
ministrator to  revive  action  by  an  appear- 
ance, as  by  expiration  of  three  years  action 
was.  in  effect,  at  an  end  at  time  of 
decedent's  death. — Vrooman  v.  Li  Po  Tai, 
113  Cal.  302,  306,  45  Pac.  470. 

2.  Distinguished*  Union  Sav.  Bank  v. 
Barrett,   132   Cal.   453,   64   Pac.   713,  1071. 

3.  Same— Doea     not     waive     statute. — By 

appearing  and  answering  administrator 
can  not  waive  objection  that  claim  in  suit 
is  barred  by  statute. — Vrooman  v.  Li  Po 
Tai.  113  Cal.  302.  45  Pac.  470;  Reay  v.  Heaz- 
elton,   128  Cal.   335.  339,  60  Pac.  977. 

«i.  Bringing-  action  to  onlet  title  to  mort- 
gaged premises  is  not  waiver  of  statute  of 
limitations  by  executor,  as  he  is  under  no 
circumstances  permitted  to  make  such 
waiver. — Boyce  v.  Fisk,  110  Cal.  107,  42  Pac. 
473. 

5.  Same — Mortgage  barred  by  statute- 
Judgment.—  Executor  has  right  to  redeem 
premises  mortgaged  by  his  testator,  but  he 
can  not  have  title  to  property  quieted  with- 
out paying:  amount  due,  and  fact  that  debt 
is  barred  by  statute  of  limitations  does  not 
pbsolve  him  from  this  payment  as  prece- 
dent to  quieting  of  title.  Defendant  in 
such  action  can  not  have  judgment  that 
his  title  be  quieted  upon  default  in  pay- 
ment   of    amount    due,    as    executor    is    not 


permitted  to  waive  statute  of  limitations. 
The  only  judgment  would  be  that  in  de- 
fault of  payment  by  plaintiff  action  be  dis- 
missed.— Boyce  v.  Fisk,  110  Cal.  107,  116,  42 
Pac.  478. 

«.  Demand  loan. — No  time  within  which 
loan  Is  to  be  repaid  being  specified.  It  is 
presumed  it  was  to  be  repaid  on  demand, 
and  where  treating  It  as  such,  it  Is  barred 
by  statute  of  limitations,  administrator  is 
prohibited  from  allowing  claim  therefor. — 
Dorian,,  v.  Dorland,  66  Cal.  189,  190,  5 
Pac.  77. 

7.  Objection  can  be  made  at  any  time. — 

Personal  representative  as  well  as  judge  of 
superior  court  is  forbidden  to  allow  any 
claim  which  is  barred  by  statute  of  limita- 
tions, and  it  would  be  most  unwarranted 
evasion  to  permit  an  executor  or  adminis- 
trator by  his  failure  to  invoke  plea  to  suf- 
fei  "ddgment  upon  claim  which  when  pre- 
sented to  him  he  was  bound  by  law  to  re- 
ject, because  of  bar  of  statute,  and  as  he 
is  not  permitted  to  make  such  waiver,  his 
failure  to  plead  statute  is  of  no  avail  to 
plaintiff,  and  objection  may  be  made  at  any 
time,  even  in  the  appellate  court. — Reay  v. 
Heazelton.   128  Cal.  335,  388,  60  Pac.   977. 

8.  Pleading  —  Matter  of  defense. — Com- 
plaint is  not  subject  to  demurrer  because 
it  fails  to  show  on  its  face  whether  action 
on  rejected  claim  is  barred  or  not.  If  it 
be  barred  it  is  matter  of  defense  and  may 
be  shown  on  trial. — Wise  v.  Hogan,  77  Cal. 
184,    189,    19    Pac.    278. 

9.  Statute  mandatory — In  general. — Ad- 
ministrator is  not  permitted  to  waive  stat- 
ute of  limitations  upon  claim  which  is 
barred.— Boyce  v.  Fisk,  110  Cal.  107,  42  Pac. 
473;  Butler  v.  Johnson,  111  N.  Y.  204,  212 
18  N.  E.  643. 

• 

10.  Where  claim  appears  on  its  face  to 
be  barred  by  statute  of  limitations  and  con- 
tains no  reference  to  any  trust,  executor 
has  no  discretion  in  premises,  but  must  re- 
ject it. — McGrath  v.  Carroll,  110  Cal.  79,  84 
42   Pafc.    466. 

11.  Same — Allowance  of  claim  barred  by 
statute  of  limitations  is  expressly  prohib- 
ited by  above  section. — Barclay  v.  Blackin- 
ton,   127  Cal.   189,  194,   59  Pac.  834. 

12.  It  is  duty  of  executor  and  judge  to 
reject  any  part  of  a  claim  that  is  barred  bv 
statute  of  limitations. — Etchas  v.  Orena 
127  Cal.  588,  592,  60  Pac.  45. 
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11  Stetwte  of  llmltatloM — Does  mot  be- 
lli to  m  wken  no  administration  exists 
it  time  cause  of  action  accrues. — Heeser 
t.  Taylor,  1  CaL  App.  619,  621,  82  Pac.  977. 

Am  to  Hstf tatfoa  of  actio*  as  against  eo- 
tite  •!  aeeedent    before    administration    is 

gmtoi,  see  note   65   Am.  Dec.   594. 

A*  to  power  of  exeentor  or  administra- 
tor torerive  debt,  see  note  12  Am.  Dec.  659. 

As  to  statate  of  limitation*  la  general, 
«ee,  ante,  1 1  SI  2  et  seq.  and  notes. 


Aa  to  when  statute  of  limitations  bearlna 
to  run  In  favor  of  executor  or  administra- 
tor, see  note  99  Am.  Dec.  296. 

14.  Waiver  of  statute  by  will. — Where 
testator  In  his  will  expressly  waives  stat- 
ute of  limitations  and  directs  that  his  ex- 
ecutor pay  claims  ag*ainst  him  without  re- 
gard to  any  statute  of  limitations,  estate 
is  bound  by  waiver,  and  may  be  enforced 
against  executor  in  action  by  creditor. — 
Glassell  v.  Glassell,  147  Cal.  510,  82  Pac.  42. 


§1500.  CLAIMS  MUST  BE  PRESENTED  BEFORE  SUIT.  No  holder  of 
auy  claim  against  an  estate  shall  maintain  any  action  thereon,  unless  the  claim 
is  first  filed  with  the  clerk,  or  presented  to  the  executor  or  administrator, 
except  in  the  following  case :  An  action  may  he  brought  by  any  holder  of  a 
mortgage  or  lien  to  enforce  the  same  against  the  property  of  the  estate  sub- 
ject thereto,  where  all  recourse  against  any  other  property  of  the  estate  is 
expressly  waived  in  the  complaint,  Hit  no  counsel  fees  shall  be  recovered  in 
such  action  unless  such  claim  be  so  filed  or  presented. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  136  Probate 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p. 
366;  March  16,  1876,  Code  Amdts.  1875-6,  p.  103;  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  217,  held  unconstitu- 
tional, see  history,  $  5  ante;  amendment  approved  May  18,  1915,  Stats, 
and  Amdts.  1915,  p.  542.    In  effect  August  8,  1916. 


ACTION  ON  CLAIM— CLAIM  TO  BE  PRE- 
SENTED BEFORE  SUIT. 

I  Abatement — Matter   of — Failure    to 

present  claim. 

2.  Same  —  Supplemental     complaint  — 

Statute  of  limitations. 

3.  Abatement   of  nuisance — Claim   not 

necessary. 

4,5.  Aetion   on   claim  —  Complaint   suffi- 
cient when. 

6,7.  Same — Guardian  holding  lien. 

M0.  8ame — On  contingent  claims. 

11.  Aetion  pending  at  time  of  death — 

Construction  of  section. 

12.  Allowance  of  mortgage  as  claim — 

Mot  bar  to  foreclosure. 

13.  Allowance  of  claim  in  part  —  Does 

not  bar  action. 

II  Application    of    section  —  Probate 

homesteads  included. 

15-  Asngnment  of  claims. 

16.  Attorney  of  administrator — Fees  of. 

l'-*2.  Cnue  of  action  is  limited  to  claim 

presented. 
*■  25.  8ame— Examples. 

26.  Claim  founded  upon  contract. 

27.  Collateral  security  —  Effect  of  non- 

preaentation  of  claim. 
2«.  Community  property — Parties  to  ac- 
tion to  foreclose  mortgage. 

*••  Construction  of  section— With  otbcr 
Wftiona. 

**•  Contingent  claims — Action  on. 

3037 


31.  Same  —  Presentation  after  maturity 

— Pleading. 

32.  Counter-claim  —  An  amount  alleged 

to  be  due. 

33.  Same — Must  have  been  presented. 

34.  Deed  of  trust — Enforcing  execution 

of  trust. 

35.  Dismissal    of    action  —  Withdraws 

waiver. 

36.  Estoppel — By  presentation  of  differ- 

ent claim. 

37.  Evidence — Admission  of  deceased. 

38.  Same — Burden  of  proof. 

39,  40.  Same — To  show  non-payment. 

41.  Same — Competency  of  witness. 

42.  Same  —  Inability     of     plaintiff     to 

testify. 

43.  Same — Presentation  of  claim. 
44,  45.  Same — 8ame — Not  in  issue. 

46.  Same  —  Rule     as     to     presumption, 

proof,  and  burden  of  proof. 

47.  Express    waiver    in    complaint  —  Is 

necessary. 

48.  Finding — Maturity  of  claim. 

49.  Fraud  of  deceased — Plea  on  estoppel. 

50.  Homestead  —  Abandonment  by  con- 

veyance^— Claim  need  not  be  pre- 
sented. 

51-53.  Same— Application  of  section  to. 

54.  8ame — Foreclosure  under  mortgage. 

55.  Same  —  Parties  —  Administrator     is 

not  necessary  party. 

56.  Intention  of  above  section. 
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57 


58 
59 
60. 

61. 

62. 

63. 
64. 
65. 

66,  67. 

68. 
69. 
70,  71. 
72. 
73. 

74. 
75. 
76. 

77. 

78. 

79. 

80-  82. 

83. 

84. 
85. 
86. 

87. 
88. 
89. 

90. 
91-  93. 

94. 
95,  96. 

97. 
98. 
99. 

100. 

101, 102. 

103. 


Interest — Must  be  claimed. 

Same — Reduction  of  interest. 

.  Invalid  mortgage. 

Items  of  account — Need  not  be  al- 
leged. 

Jurisdiction  —  Amount  involved  is 
test. 

Same — Of  action  to  foreclose  mort- 
gage. 

Same — Of  the  different  courts. 

Liens  in  general. 

Money  expended — Subsequent  to  pre- 
sentation of  claim. 

Mortgage — Its  allowance  as  a  claim 
against  estate  does  not  bar  fore- 
closure. 

Same — Discharge  of  executor. 

Same — Interest — Bate  allowed. 

Same— Necessity  of  presentation. 

Same — Of  grantor  of  deceased. 

Same — Parties  to  foreclosure  suit — 
Administrator  necessary  if  defi- 
ciency judgment  prayed. 

Same — Same  —  Heirs  not  necessary, 
parties  defendant. 

Same  —  Same  —  Widow  of  mort- 
gageor. 

Same  —  Settlement  and  distribution 
of  estate  does  not  bar  right. 

Same  —  Statute  of  limitations  — 
Effect  of  allowance. 

Same — Whole  estate  set  apart. 

Nuisance — Action  to  abate. 

Partnership  assets  —  Necessity  of 
claim  as  prerequisite  of  action. 

Pleading  —  Allegation  of  non-pay- 
ment. 

Same — Amendment  of  complaint. 

Same — Change  of  cause  of  action. 

Same — Change  of  parties — Represen- 
tative capacity. 

Same — Making  waiver. 

Same — Statute  of  'limitations. 

Same  —  Prayer  for  deficiency  judg- 
ment—Effect of. 

Same — Presentation  of  claim. 

Same — Sufficiency   of  allegation. 

Same — Same — Matter  of  defense. 

Same — Publication  of  notice  to  cred- 
itors. 

Same — Representative  capacity. 

Same — Verification  of  claim. 

Same  —  Waiver  of  presentation  of 
claim. 

Pledge  —  Debt  secured  by  pledge 
need  not  be  presented. 

Presentation  of  claim — For  money 
demand. 

Same — Lien  of  garnishment — Credi- 
tors' bill  under  section  720,  ante. 


104,105.  Same — Same — prerequisite    to    right 
of  action. 

106.  Same — Same— Same— Failure   to  al- 

lege presentation  of  demand. 

107.  Set-off— Individual  debt  of  adminis- 

trator is  not. 

108.  Statute  of  limitations — Does  not  run 

against  allowed  claim. 

109.  Same — Does  not  begin  to  run  where 

no  administration  exists. 

110.  Same — Where  no  cause  of  action  ac- 

crues   to    person    in    his    lifetime, 
but  does  accrue  after  his  death. 

111.  Suit  immaterial   on   application   for 

payment  of  legacy. 

112.  Taxes  —  Jurisdiction     of     ordinary 

courts. 

113.  Trust — Action  to  enforee. 

114.  Writ  of  assistance— May  be  granted 

to  purchaser. 

See,  ante,   IS  1490  et  seq.  and  notes. 

Aa  to  the  definition  of  "lien"  as  herein 
Intended,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
5  2878   and   note. 

1.  Abatement— Matter  of— Failure  to  pre- 
sent claim  is  simply  matter  of  abatement. 
— a  defense  which  is  not  favored,  and  must 
be  made  by  plea  in  proper  time,  or  it  is 
waived.  If  so  waived,  court  will  be  rarely 
justified  in  permitting:  defense  to  be  made 
later.  In  many  cases  if  defense  be  properly 
made,  plaintiffs  could  dismiss  their  suit  and 
bring  another.  But  if  after  three  months 
had  elapsed  after  claim  was  rejected  point 
could  be  successfully  urged,  plaintiffs  would 
have  lost  their  right  of  action.  If,  however, 
time,  for  presentation  of  claim  had  wholly 
elapsed,  before  or  after  suit  brought,  and 
claim  had  not  been  presented,  it  would  be 
different  matter.  Then  claim  would  be  for- 
ever barred,  and  it  would  be  both  privilege 
and  duty  of  executor  to  urge  point.  And 
he  would  be  entitled  as  matter  of  right  to 
file  supplemental  answer,  if  defense  had 
accrued  after  issues  had  been  made  up. — 
Bemmerly  v.  Woodward,  124  Cal.  568,  574. 
57  Pac.  561. 


2.  Same— Supplemental  complaint— Stat- 
ute of  limitation*. — Action  to  foreclose  mort- 
gage dos  not  abate  by  death  of  defendant, 
and  where  in  such  action  administrator  Is 
substituted  and  supplemental  complaint  is 
filed  making  waiver  provided  by  above  sec- 
tion, statute  of  limitations  does  not  run  up 
to  filing  of  supplemental  complaint,  cause  of 
action  not  being  changed  by  such  supple- 
mental complaint. — Hibernia  Sav.  &  L..  Soc. 
v.  Wackenreuder,  99  Cal.  503,  507,  34  Pac 
219. 

3.  Abatement  of  nvl»ance—  Claim  not  ner. 
eaaary. — Action  to  abate  nuisance  and  re- 
cover damages  for  same  may  be  maintained 
against  special  administrators  without  pres- 
entation of  claim,  as  it  is  not  based  upon 
claim  arising  upon  contract. — Hardin  v.  Sin 
Claire,  115  Cal.  460,  464,  47  Pac.  363. 
3038 


Tit.XI,Ca.YI.J 


ACTION    ON   CLAIM — APPLICATION   OF   SECTION 


•  150* 


4,  Action    on    claim     Complaint 
dent,  wkea. — Under   the   provisions   of   the 
abore  section  and  section  1493,  ante,  a  cora- 

^  plaint  in  an  action  for  money  on  an  implied 
J  contract,  which  fails  to  allege  the  presen- 
tation of  the  claims  to  the  executor  of  de- 
cedent, and  the  rejection  thereof  before  the 
bringing  of  the  action,  is  insufficient. — Reed 
r.  Iked,  178  Cal.   187,  172  Pae.  600. 

5.  A  complaint,  In  an  action  against  an 
executor  on  a  promissory  note  executed  by 
the  decedent,  which  alleges  the  non-pay- 
ment of  the  original  obligation  and  its  due 
presentation  to  and  rejection  by  the  execu- 
tor, sufficiently  states  a  cause  of  action, 
and  it  is  not  necessary  to  further  aver  that 
the  executor  has  not  paid  the  claim. — Nicol 
Co.  ▼.  Cameron,  23  Cal.  App.  124,  137  Pac. 
270. 

1    Same— Gnardlan    holding    Hen    on    the 

real  estate  of  his  ward  may  obtain  relief 
in  the  proceeding  for  the  accounting  with- 
out having  filed  his  account.  He  need  not 
valve  recourse  against  other  property  as 
provided  herein  for  he  has  no  claim  against 
other  property. — Estate  of  Clanton,  171  Cal. 
Ml  153  Pac.  459. 

7.  A  guardian  of  the  estate  of  a  deceased 
incompetent  who  has  a  lien  upon  the  real 
property  of  the  estate  for  the  amount  of  his 
advances  has  the  right  to  have  his  lien 
extended  to  the- proceeds  of  the  sale  of  such 
real  property  by  the  administrator  of  the 
estate  under  order  of  the  probate  court, 
where  only  the  Interest  of  the  deceased  in 
tfe  property  is  ordered  sold. — Estate  of 
Hanton.  171  Cal.   381,   153   Pac.   459. 

8L  Same  —  On  contingent  claims. —  Al- 
though a  contingent  claim  may  be  presented 
Wore  It  becomes  due,  an  action  thereon 
may  not  be  maintained  until  after  the  hap- 
pening of  the  contingency. — Miller  v.  Miller, 
Kl  Cal.  269.  152   Pac.   728. 

I.  An  action  upon  a  rejected  claim 
against  the  estate  of  a  deceased  person, 
t*«ed  upon  a  writing  whereby  the  deceased 
bound  himself  while  living  and  charged  his 
estate  upon  his  death  to  deposit  a  fixed  sum 
of  money  in  a  bank  on  the  fifteenth  day  of 
October  of  each  year,  from  which  his  mother 
and  aiater  should  draw  monthly  amounts,  is 
prematurely  brought,  where  it  is  commenced 
before  the  date  upon  which  the  next  instal- 
ment was  payable  under  the  terms  of  the 
instrument.— Miller  v.  Miller,  171  Cal.  269, 
152  Pac.  728. 

10.  The  equity  side  of  the  court  may  be 
invoked  to  protect  the  owners  of  contingent 
claims  which  will  mature  after  the  period 
*ithin  which  distribution  may  take  place, 
bat  the  complaint  herein  does  not  bring  the 
****  within  that  rule.— Miller  v.  Miller,  171 
Cal   JM,  152  Pac.  728. 

II.  Action  wending  at  time  of  death— 
ftmiiaeiiaa  of  aeetlon. — Where  the  plain- 
tiff amends  his  complaint  so  as  to  include 
■Manges  which  were  not  included  in  the 
<>Uim  presented  to  the  administrator  evi- 
dence can  not  be  given  in  support  of  such 


demand.  There  is  no  distinction  in  this  re- 
spect between  claims  In  support  of  pending 
actions  under  above  section  and  section 
1502,  post,  and  claims  filed  before  the  action 
is  begun  under  above  section. — Pearson  v. 
Parsons,  173  Cal.  336,  159  Pac.  1173. 

12.  Allowance  of  mortgage  as  claim— Not 
bnr  to  foreclosure. — Presentation  of  note 
secured  by  mortgage  as  claim  against  es- 
tate, and  allowance  thereof,  is  not  waiver 
of  mortgagee's  right  to  foreclosure  upon 
waiving  recourse  against  all  other  property 
of  estate. — Bank  of  Sonoma  Co.  v.  Charles, 
86  Cal.  322,  327,  24  Pac.  1019. 

13.  Allowance  of  claim  In  part— Doea 
not  bar  action  for  balance  if  amount  allowed 
was  not  accepted  in  full  satisfaction  of 
whole  amount. — Walkerly  v.  Bacon,  85  Cal. 
137,  141,  24  Pac.  638. 

14.  Application  of  section  —  Probate 
homeateads  included. — Above  section  is  an 
exception  in  case  of  mortgages -to  general 
rule  of  section  1493,  ante,  and  this  exception 
is  again  limited  by  section  1475,  ante,  as 
amended  in  1880,  providing  in  substance 
that  where  homestead  has  been  selected 
and  recorded  prior  to  death  of  decedent, 
and  is  returned  in  Inventory,  appraised  at 
not  to  exceed  five  thousand  dollars,  superior 
court  must  set  it  off,  etc.,  and  If  there  be 
subsisting  Hens  or  encumbrances  thereon, 
claims  secured  thereby  must  be  presented 
and  allowed  as  other  claims  against  estate, 
and  are  to  be  paid  out  of  funds  of  estate 
if  sufficient,  and  can  only  be  enforced 
against  homestead  for  deficiency  after  ex- 
hausting other  funds  of  estate.  Necessity 
of  presenting  claim  secured  by  mortgage 
upon  homestead  has  been  upheld  In  several 
cases,  but  section  1475,  ante  in  express 
terms  applies  only  to  homesteads  selected 
prior  to  death  of  decedent  and  does  not 
extend  to  probate  homesteads,  that  is,  to 
homesteads  set  apart  by  probate  court  when 
none  existed  at  death  of  decedent.  There- 
fore mortgages  upon  such  probate  home- 
steads may  be  foreclosed  where  recourse 
against  other  property  of  estate  Is  waived, 
without  presentation  to  administrator  as 
claim. — McOahey  v.  Forrest,  109  Cal.  63,  67. 

41  Pac.  817. 

15.  Asalgnment  of  claims. — Claims  are 
assignable  for  purpose  of  uniting  In  action 
to  have  fraudulent  transfer  by  deceased  set 
aside. — Emmons  v.  Barton,  109  Cal.  662,  665, 

42  Pac.  303. 

16.  Attorney    of    administrator— Fee*    of 

for  administrator  are  part  of  expense  of 
administration  and  should  be  fixed  by  pro- 
bate court.  Presentation  of  claim  therefor 
Is  not  necessary  and  no  action  lies  for  their 
recovery. — Gurnee  v.  Maloney,  38  Cal.  85.  87. 

17.  Canse  of  action  la  limited  to  claim 
presented  to  administrator,  an'd  where  such 
claim  is  based  upon  an  original  contract 
which  is  barred  by  statute  of  limitations, 
recovery  can  not  be  had  upon  subsequent 
conditional  promise  to  pay  amount. — More- 
house v.  Morehouse,  140  Cal.  88,  94,  73  Pac. 
738. 


8030 


1 


§1300 


PRESENTING  CLAIM  BEFORE  SUIT  NECES9ARY. 


[Pt.  Ill, 


i 


18.  Claim  as  presented  and  passed  upon 
by  executor  Is  foundation  of  plaintiff's  cause 
of  action.  He  can  not  come  into  court  and 
allege  and  prove  any  other  or  different 
cause  of  action  from  that  stated  in  claim. 
Executor  Is  entitled  to  have  claim  presented 
in  sufficiently  intelligent  form  to  enable  him 
to  pass  upon  it  legally.  If  such  claim  be 
founded  upon  promise  or  agreement  under 
terms  of  which  continuous  services  were 
performed,  to  be  paid  for  at  death  of  de- 
ceased, claim  should  so  state.  It  is  policy 
of  law  that  all  just  debts  of  estate  should 
be  paid,  and  that  creditors  having  claims 
should  duly  make  out,  verify,  and  present 
them,  in  such  manner  and  with  such  state- 
ment and  vouchers  that  representative  of 
deceased  may  allow  them,  if  legal,  and  re- 
ject them  if  in  law  they  should  be  rejected. 
— Etchab  v.  Orena,  127  Cal.  588,  593,  60 
Pac.  46. 

19.  Holder  of  claim  against  estate  can 
bring  action  therefor  only  after  it  has  been 
presented  and  rejected,  and  in  such  action 
can  recover  onlyupon  claim  which  has  been 
so  presented  and  rejected,  and  is  not  entitled 
to  recover  against  executor  for  any  other 
cause  of  action. — Brooks  v.  Lawson,  136  Cal. 
10,  13,  68  Pac.  97.  See  Lich  ten  berg  v.  Mc- 
Glynn,   105  Cal.   45,   38  Pac.  541. 

20.  Recovery  must  be  had  upon  same 
cause  of  action  as  is  set  forth  in  claim 
presented  to  administrator.  —  Enscoe  v. 
Fletcher,  1  Cal.  App.  659,  662,   82  Pac.  1075. 

21.  Provision  that  holder  of  mortgage  can 
not  maintain  action  thereon  unless  it  is 
first  presented  to  executor  or  administrator 
is  equivalent  to  declaring  that  he  can  not 
maintain  action  upon  any  claim  he  has  not 
first  presented  for  allowance,  and  that  in 
any  action  to  establish  validity  of  claim 
which  has  been  presented  and  rejected,  he 
can  recover  only  upon  claim  which  has  been 
so  presented  and  rejected,  and  is  not  en- 
titled in  that  action  to  recover  for  any 
other  cause  of  action. — Bar  the  v.  Rogers, 
127  Cal.  52,  54,  59  Pac.  310. 

22.  Recovery  can  only  be  on  claim  pre- 
sented and  in  action  on  rejected  claim 
plaintiff  can  not  recover  on  any  other  cause 
of  action. — Lichtenberg  v.  McGlynn,  105  Cal. 
45,   47,   38   Pac.   541. 

23.  Same — Example*. — Claim  for  specific 
services  alleged  to  have  been  rendered  de- 
ceased will  not  support  judgment  for  cer- 
tain amount  per  month  for  two  years  prior 
to  death. — Barthe  v.  Rogers,  127  Cal.  52,  54, 
69  Pac.   310. 

24.  Presentation  of  claim  for  simple 
money  demand,  without  mention  of  trust. 
Will  not  sustain  complaint  for  money  as 
beneficiary  of  express  trust. — McGrath  v. 
Carrol,  110  Cal.  79,  83,  42  Pac.  466. 

25.  Claim  for  certain  amount  as  value  for 
services  rendered  deceased  will  not  support 
action  on  contract  of  deceased  to  provide 
payment  for  such  services  by  will,  and  in 
such  action,  evidence  should  be  confined  to 
services    rendered    within    two    years    prior 


to  death  of  deceased,  balance  being  barred 
by  statute  of  limitations. — Etchas  v.  Orena, 
127  Cal.  588,  592,  60  Pac.  45. 

26.  Claim      founded      upon      contract. — A 

complaint  in  an  action  against  the  estate 
of  a  deceased  person,  stating  a  cause  of  ac- 
tion sounding  in  contract,  which  does  not 
aver  presentation  of  a  demand  for  payment 
to  the  administrator  of  such  estate,  Is  sub- 
ject to  general  demurrer  on  the  ground  of 
failure  to  state  a  cause  of  action. — Burke  v. 
Maguire,  154  Cal.  462,  98  Pac.  21. 

27.  Collateral  security—- Effect  of  non- 
presentation  of  claim. — Foreclosure  of  lien 
on  shares  of  stock  pledged  as  additional  se- 
curity for  mortgage  on  homestead  is  not 
barred  by  failure  to  present  as  claim,  al- 
though foreclosure  of  mortgage  is  so  barred. 
• — Mechanics'  B.  &  L.  Assoc,  v.  King.  83  Cal. 
440,   443,   23  Pac.   376. 

28.  Community  property— Parties  to  ac- 
tion to  foreclose  mortgage. — Where  mort- 
gage is  made  upon  community  property, 
after  which  both  husband  and  wife  die, 
personal  representative  of  wife  is  not  nec- 
essary party  to  action  of  foreclosure,  repre- 
sentative of  husband  and  all  heirs  of  both 
husbind  and  wife  being  made  defendants. 
— Bank  of  Suisun  v.  Stark,  106  Cal.  202,  204, 
39  Pac.  531. 

29.  Construction  of  section— With  other 
sections. — Above  section  an£  section  1475, 
ante,  should  be  construed  together,  and  so 
as  to  give  effect  to  each.  This  can  be  done 
by  limiting  operation  of  above  section  to 
mortgages  and  Hens  other  than  those  on 
homesteads — specifically  required  to  be  pre- 
sented by  section  1475,  ante. — Camp  v. 
Grider,  62  Cal.  20,  26. 

80.     Contingent     claims—   Action     on. — 

Courts  of  equity  have  always  had  and  ex- 
ercised power  to  protect  and  enforce  con- 
tingent claims  against  estates  of  deceased 
persons,  and  for  this  purpose  have  supplied 
necessary  means  and  modes  of  procedure,  so 
far  as  not  Inconsistent  with  any  statute,  and 
since  our  superior  courts  have  all  powers 
of  courts  of  equity,  they  may  do  likewise. 
— Verdier  v.  Roach,  96  Cal.  467,  479,  31  Pac. 
664. 

31.     Same— Presentation  after  maturity- 
Pleading. — Contingent  claim  under  guaran- 
tee  of  deceased   that  lessee  at   termination 
of  lease  would  return  furniture,  etc.,    in   as 
good  condition  as  received,  but  not  claiming 
damages    then    suffered,    will     not    support 
complaint    for   damages   without   allegation 
that    such    damages    arose    from    breach    of 
contract  since  presentation  and  rejection  of 
contingent    claim.     An    allegation     of     that 
character  is  as   necessary  as  an  allegation 
showing    that   breach    of   contract   occurred 
during    life    of    guaranty.      The    complaint 
upon  its  face  must  show  present  liability  of 
guarantor.    It  must   show  presentation    and 
rejection    of    claim    upon    which    action     is 
brought  or  legal  reason  excusing  such  pres- 
entation and  rejection. — Fratt   v.  Hunt,    10S 
Cal.  288,  293.  41  Pac.  12.   See  Morse  v.  Steele 
132  Cal.  456.  45S,  64  Pac.   690. 
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83.    Counter-claim     An  amount  alleged  to 

be  doe  from  the  estate  of  a  deceased  person 
for  legal  services  rendered  the  deceased,  and 
for  goods  sold  him,  In  his  lifetime,  a  claim 
for  which  has  not  been  presented  to  the 
representative  of  the  estate  for  allowance 
under  the  provisions  of  above  section  can 
not  be  recognized  as  a  proper  subject  for 
counter-claim  In  an  action  on  a  mortgage  - 
debt— Moore  v.  Gould,  151  Cal.  732,  91  Pao. 
111. 


83.    Same— Mast    nave    been    presented. — 

In  an  action  by  administrator  defendant 
can  not  let  up  counter-claim  for  indebted- 
ness of  deceased  which  was  never  presented 
as  claim  against  his  estate. — Reed  v.  John- 
son, 127  Cal.  538,  541,  59  Pac  986. 

84  Deed  of  trait— Enforcing-  execution 
•f  treats — Claim  need  not  be  presented  for 
money  secured  by  deed  of  trust  before  pro- 
ceeding to  enforce  trust,  nor  is  It  necessary 
In  such  action  to  waive  recourse  against  all 
other  property. — More  v.  Calkins,  95  Cal. 
415.  438,  30  Pac.  583. 

85.    Dflamlaaal      of     action  —   Withdraw* 

waiver,— Waiver  of  recourse  against  all 
"ther  property  of  estate  than  mortgaged 
premises  is  for  purposes  of  action  brought, 
and  falls  with  dismissal  of  action.  Such 
vaiyer  is  not  binding  in  subsequent  action. 
— Westbay  v.  Gray,  116  Cal.  660,  669,  48 
Pac  800. 

81  Batoppel  By  presentation  of  differ- 
ent etalm. — Plaintiff  is  not  estopped  from 
Asserting  claim  sued  on  because  prior  to  its 
presentation  to  executor  another  verified 
claim  showing  indebtedness  of  less  amount 
was  presented  where  such  claim  was  never 
•Mowed,  and  It  Is  shown  by  uncontradicted 
evidence  first  claim  was  never  read  to  or 
teen  by  plaintiff  and  was  largely  Incorrect. 
-Warren  v.  McOlll,  103  Cal.  153,  165,  37  Pac. 
144. 

37.  Evidence  Admlaston  of  deceased  that 
In  settlement  with  one  who  was  jointly  in- 
terested with  him  in  property  for  services 
in  connection  with  which  action  is  brought 
tgalnat  estate  that  he  allowed  certain  sum 
to  be  paid  plaintiff  is  not  evidence  of  value 
of  services  in  action  against  estate. — Lich- 
^noerg  v.  McGlynn,  105  Cal.  45,  48,  88  Pac. 
$41. 

38.  Basse— Borden  of  proof  in  action  on 
rlalm  is  on  plaintiff,  same  as  In  any  other 
ra>e.  and  if  he  fall  to  establish  claim  by  his 
misfortune  in  being  unable  to  testify,  de- 
fendant is  entitled  to  ask  for  judgment. — 
Barthe  v.  Rogers,  127  Cal.  52,  54,  59  Pac. 
310. 


•how    non-payment. — The 

Principle  that  none  but  material  allegations 
need  be  proved,  including  that  where  plain- 
tiff has  proved  existence  of  debt  sued  upon 
within  period  of  statutory  limitation,  bur- 
den of  proving  payment  is  on  defendant,  ap- 
ples in  action  on  rejected  claims  against 
♦states.  While  averment  of  non-payment 
I*  r.eceasary  to  make  complaint  perfect  upon 
ft*  face  it  need  not  be  proved  by  plaintiff. 
CC.P.— 191  8041 


The  question  Is  not  one  of,  pleading,  but  of 
evidence;  where  burden  of  proof  lies.  In 
cases  of  action  on  claims  against  estates 
rule  may  sometimes  place  administrator  at 
disadvantage,  but  this  disadvantage  is 
about  equally  balanced  by  the  provisions 
of  section  1880,  post,  which  disqualifies  par- 
ties and  assignors  of  parties  to  an  action 
as  witnesses  upon  a  claim  or  demand 
against  estate  of  deceased  person  as  to  any 
matter  of  fact  occurring  before  death  of 
such  deceased  person. — Hurley  v.  Ryan,  137 
Cal.  461,  462,  70  Pac.  292. 

40.  Burden  of  proof  to  show  non-pay- 
ment, in  action  for  services  rendered  de- 
ceased, is  not  on  plaintiff;  but  defendant  as 
in  other  cases  must  prove  payment. — Stuart 
v.  Lord,  138  Cal.  672,  674,  72  Pac.  142.  See 
Melone  v.  Rufflno,  129  Cal.  514,  79  Am.  St. 
Rep.  127,  62  Pac.  93. 

41.  Same— Competency  of  witness  in  ac- 
tion on  claim  against  estate  is  not  affected 
by  fact  that  he  has  action  of  same  charac- 
ter pending.  Such  fact  could  at  most  be 
considered  only  as  regarding  weight  of 
testimony. — Warren  v.  McGlll,  103  Cal.  153, 
156,  37  Pac.  144. 

4&     Same — Inability  of  plaintiff  to  testify 

in  action  against  administrator  does  not  re- 
lieve him  from  necessity  of  producing  suf- 
ficient evidence  to  sustain  his  cause  of  ac- 
tion. His  incompetency  as  witness  may  be 
his  misfortune,  but  defendant's  obligation 
is  not  altered  thereby,  and  he  is  entitled 
to  call  for  such  proof  before  he  can  be  made 
to  pay  money  in  his  hands  as  trustee  for 
benefit  of  estate. — Lichtenberg  v.  McGlynn, 
105  Cal.  45,  48,  38  Pac.  541. 

48.  Same— 'Presentation  of  elalm  in  ac- 
tion against  administrator  is  material  and 
must  be  proved. — Rowland  v.  Madden,  72 
Cal.  17,  20,   12  Pac.   226,  870. 

44.  Same-— Same-— Not  In  Issue. — Where 
no  issue  is  made  by  pleadings  as  to  proper 
presentation  of  claim,  verified  by  oath  of 
plaintiff,  it  is  not  necessary  to  offer  rejected 
claim  in  evidence. — Guerian  v.  Joyce,  133 
Cal.  405,  407,  65  Pac.  .972. 

45.  Where  no  question  is  raised  as  to 
presentation  and  verification  of  claim  by 
demurrer  or  answer,  court,  in  furtherance 
of  ends  of  justice,  should  not  allow  de- 
fendant to  raise  it  at  trial. — Guerian  v. 
Joyce,  133  Cal.  405.  408,  65  Pac.  972. 

46.  Same— Rule  as  to  preMumptlon,  proof, 
and  burden  of  proof  in  suits  against  exec- 
utors and  administrators  is  same  as  in  or- 
dinary actions. — Griffith  v.  Lewin,  125  Cal. 
618,  621,  68  Pac  205. 

47.  Express  waiver  In  complaint— Is  nee- 
esaary. — Where  recourse  against  property  of 
estate,  other  than  mortgaged  premises,  is 
not  waived  in  complaint,  upon  theory  that 
presentation  of  note  secured  by  mortgage 
was  sufficient  as  presentation  of  mortgage 
as  claim  against  estate,  judgment  of  fore- 
closure awarding  counsel  fees,  although 
awarding  no  deficiency  Judgment,  is  not  au- 
thorized, nor  can  such  Judgment  be  modified 
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by  striking*  out  provision  regarding:  counsel 
fees,  and  allow  it  to  stand  as  Judgment  au- 
thorized by  above  section.  To  take  advan- 
tage of  above  section  there  must  be  an  ex- 
press waiver  in  complaint,  and  such  plain 
statutory  provision  can  not  be  disregarded 
or  explained  away. — Bank  of  Sonoma  Co.  v. 
Charles,  86  Cal.  322,  327,  24  Pac.  1019. 

48.  Finding* —  Maturity  of  claim. — Find- 
ings in  suit  on  claim  not  presented  within 
ten  months  after  first  publication  of  notice 
to  creditors  should  show  when  claim  became 
due  in  order  that  it  may  be  determined  if  it 
was  presented  in  time. — Elliott  v.  Peck,  53 
Cal.    84,   85. 

49.  Fraud  of  deceased— Plea  on  estoppel 

that  deceased  induced  plaintiff  to  deal  with 
him  believing*  he  was  dealing  with  copart- 
nership, and  that  action  was  against  co- 
partnership, and  not  against  deceased,  indi- 
vidually, can  not  be  allowed  as  against 
executors  after  death  of  defendant  pending 
action,  so  as  to  permit  judgment  against 
them  without  presentation  of  claim  against 
estate  as  required  by  code. — Frazler  v.  Mur- 
phy, 133  Cal.  91,  98,  65  Pac.  826. 


BO.  Homestead— Abandonment  by  convey- 
ance—Claim need  not  be  presented. — Deed 
of  husband  and  wife  conveying  homestead, 
containing  covenant  that  grantors  retain 
right  to  reside  on  premises  for  life,  and  that 
grantee  make  certain  payments  to  children 
of  grantors  at  dates  named,  conveys  title  to 
premises,  and  thus  abandons  homestead. 
Nor  is  homestead  revived  by  subsequent 
conveyance  of  property  to  grantors,  and, 
therefore,  such  mortgage  may  be  foreclosed 
after  death  of  grantors,  under  provisions 
of  above  section,  without  presentation  as 
claim  against  estate. — Bank  of  Suisun  v. 
Stark,  106  Cal.  202,  205,  39  Pac.  631. 

Si.     Same  — Application    of  section    to. — 

Mortgage  on  homestead  can  not  be  fore- 
closed without  presentation  of  claim,  as  re- 
quired by  section  1475,  ante,  even  though 
recourse  against  all  other  property  be 
waived. — Wise  v.  Williams,  88  Cal.  30,  33,  25 
Pac.  1064. 

52.  Homesteads  set  apart  by  order  of  court 
•during  pendency  of  probate  proceedings,  and 

which  have  no  existence  prior  to  death  of 
decedent,  are  not  included  in  section  1476, 
ante,  but  are  left  to  control  of  above  sec- 
tion, and  prior  lien  thereon  may  be  enforced 
without  necessity  of  presenting  claims  se- 
cured thereby,  to  executor  or  administrator, 
provided  holder  is  willing  to  expressly 
waive  in  his  complaint,  and  does  waive  all 
recourse  against  any  other  property  of  es- 
tate.— McGahey  v.  Forrest,  109  Cal.  63,  67, 
41   Pac.   817. 

53.  When  mortgage  to  secure  debt  of 
husband  is  given  upon  separate  property 
of  wife  upon  which  homestead  is  declared, 
presentation  thereof  as  claim  against  hus- 
band's estate  is  not  necessary. — Bull  v.  Coe, 
77  Cal.  54,  56,  18  Pac.  808. 

54.  Same— Foreclosure  under  mortgage. — 
A    homestead    declared    upon    land    by    the 
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husband,  and  afterwards  mortgaged  by  hus- 
band and  wife,  is  terminated  upon  the  death 
of  the  surviving  wife,  and  the  mortgagee 
may  then  foreclose  thereon  and  upon  land 
of  the  husband  not  included  in  such  home- 
stead, covered  also  by  such  mortgage,  with- 
out the  presentation  of  a  claim  against  the 
wife,  upon  waiving  recourse  against  any 
other  property  of  her  estate. — Raggio  v. 
Palmtag,  155  Cal.  804,  103  Pac.  312. 

55.  Same— -Parties— Administrator  Is  mot 
necessary  party  to  action  to  foreclose  mort- 
gage on  property  set  apart  to  widow  as 
homestead,  as  by  setting  of  it  apart  it 
ceased  to  be  an  asset  of  estate,  and  such 
action  is  not  barred  by  failure  to  present 
mortgage  as  claim  against  estate  when  no 
deficiency  judgment  is  claimed. — Schadt  v. 
Ueppe,    45  Cal.   433,   437. 

56.  Intention  of  above  section,  as  first 
adopted,  and  as  re-enacted  in  1876,  was  to 
give  holder  of  mortgage,  where  he  held 
claim  against  estate  secured  by  it,  which 
when  allowed  would  rank  with  acknowl- 
edged debts  of  estate,  an  election  to  present 
claim  for  allowance,  have  it  allowed,  and 
proceed  to  foreclose  for  whole  amount  dile 
on  claim,  including  any  deficiency  arising 
on  sale  of  mortgaged  premises,  or  to  present 
no  claim,  and  sue  on  mortgage  alone,  and 
obtain  whatever  might  be  realized  on  sale 
of  mortgaged  premises  under  decree  of  fore- 
closure.— Hibernia  Sav.  &  L.  Soc.  v.  Conlin, 
67  Cal.  178,  180,  7  Pac.  477. 

57.  Interest  —  Most  be  claimed. — Where 
claim  presented  contains  no  item  for  inter- 
est, and  face  thereof  does  not  show  that  in- 
terest results  necessarily  from  facts  stated 
in  claim,  interest  can  not  be  recovered  In 
action  founded  thereon. — Aguirre  v.  Pack- 
ard, 14  Cal.  171,  172,  73  Am.  Dec.  645:  Etchas 
v.  Orena,  127  Cal.  588,  693,  60  Pac.  45. 

58.  Same— Redaction  of  Interest  provided 
for  by  section  1494,  ante,  in  case  estate  is 
insolvent  does  not  apply  to  foreclosure  of 
mortgage  where  nothing  Is  claimed  aa 
against  estate. — Christy  v.  Dana.  42  Cal. 
174,  178;  Visalia  Sav.  Bank  v.  Curtis,  135  Cal. 
350,  352,  67  Pac.  329. 

59.  Invalid  mortgage  upon  property  In 
which  deceased  had  no  interest  at  date  of 
mortgage,  or  any  subsequent  time,  need  not 
be  presented  with  claim  upon  note  purport- 
ing to  be  secured  thereby. — Otto  v.  Loner,  117 
Cal.  471,  475,  59  Pac.  895. 

00.     Items  of  account— Need  not  be  all  eared 

In  action  against  executor  on  rejected  claim, 
as  section  454,  ante,  regarding  bills  of  par- 
ticulars applies  to  such  actions. — Wise  v. 
Hogan,  77  Cal.  184.  186,  19  Pac.  278. 

•1.     Jurisdiction— Amount  Involved  la  tent. 

— Presentation  of  claim  in  no  way  changes 
nature  of  demand  or  form  in  which  action 
must  be  brought.  While  it  is  necessary  to 
state  in  claim  amount  of  principal  and  in- 
terest due,  superior  court  has  no  jurisdic- 
tion of  action  brought  upon  rejection  of 
claim  where  principal  sum  is  less  than  three 
hundred    dollars,    action    being    based     upon 
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original  demand. — Gallagher  v.  McGraw,  182 
Cal.  601,  €4  Pac.    1080. 


•3.  Save— Of  action  to  foreclose  mort- 
gage.—  Equitable  jurisdiction  being-  con- 
•  ferred  by  constitution  on  district  courts  It 
could  not  be  taken  from  such  courts  by 
legislature  and  conferred  on  probate  court, 
and.  therefore,  suits  to  foreclose  mortgages 
against  real  estate  of  deceased  mortgageors 
mere  properly  brought  in  district  court,  pro- 
bate court  not  possessing;  power  to  afford 
relief  to  which  mortgagee  was  entitled,  and 
such  suits  could  be  commenced  immediately 
after  presentation  of  claim  to  executor, 
whether  it  be  allowed  or  rejected. — Willis 
t.  Farley.  24  Cal.  491,  600. 

•J.  Same  Of  the  different  courts. — Ac- 
tion on  claims  against  an  estate  may  be 
brought  in  any  court,  Including  justices' 
court*,  but  whether  such  claims  shall  be 
given  preference  or  not  can  not  be  deter- 
mined in  such  action,  other  creditors  and 
parties  interested  not  being  parties  thereto. 
—McLean  V.  Crow,  88  Cal.  644,  647,  26  Pac. 
SM. 

64.  Lies*  lm  general. — Where  no  defi- 
ciency judgment  or  recourse  against  general 
property  of  estate  is  sought  action  to  fore- 
close lien  is  not  barred  by  failure  to  present 
claim  against  estate. — Schadt  v.  Heppe,  46 
Cal  433,   437. 


*L  Money  expended  —  Subsequent  to 
■mentation  of  claim. — Taxes,  etc.,  paid  for 
preservation  of  property  and  under  terms 
of  mortgage  subsequent  to  presentation  of 
claim  thereon  may  be  allowed  on  foreclosure 
without  demand  or  presentation. — Humboldt 
Sar  h  L.  Soc.  v.  Burnham,  111  Cal.  848,  846, 
43  Pac.  871. 


-Ita  allowance   as   a   claim 
acalmst  estate  does  mot  bar  foreclosure  of 

mortgage. — lforan    v.    Oardemeyer.    82    Cal. 
H  99,  23  Pac.  6,  and  cases  there  cited. 

V.  Presentation  and  allowance  of  claim 
under  section  1497.  ante,  does  not  bar  fore- 
closure of  mortgage.  The  right  given  by 
abore  section  is  not  limited  to  case  where 
mortgagee  declines  to  file  his  claim  and 
elects  to  look  to  mortgaged  property  alone 
for  recovery  of  his  money. — Hibernia  Sav. 
*  L.  Soc.  v.  Conlin.  67  Cal.  178,  180.  7  Pac. 
*rr.  See  German  Sav.  &  L.  Soc.  v.  Hutch- 
inson. 68  Cal.  62,  8  Pac.  627;  Wise  v.  Wil- 
liams. ?:  Cal.  544,  14  Pac  204:  Moran  v. 
Gardemeyer,  82  Cal.  96,  23  Pac.  6. 

•3.  Same— Discharge  of  executor. — Decree 
of  foreclosure  rendered  in  action  commenced 
•gainst  executor  after  his  discharge  is 
nullity.— Willis  v.  Farley,  24  Cal.  491.  502. 

CO.  tame—Interest  —  Rate  allowed. — Ac- 
tios under  above  section  is  entirely  inde- 
pendent of  administration  of  estate,  and  may 
be  conducted  in  different  forum  from  that  in 
which  administration  is  pending,  and  may 
**  taken  after  presentation  and  allowance 
of  claim,  or  even  after  its  rejection.  Mort- 
gager acts  independently  of  acts  on  part 
of  executor  or  administrator,  and  without 
asy  reference   to    condition   of   estate,   and 


provision  of  section  1494,  ante,  that  no 
greater  rate  of  interest  shall  be .  allowed 
upon  any  claim  after  first  publication  of 
notice  to  creditors  than  is  allowed  on  judg- 
ment has  no  application  to  such  foreclosure 
of  mortgage.  The  mortgagee  may  enforce 
his  claim  for  conventional  rate  of  interest, 
whether  it  be  in  excess  of  legal  rate  or  not. 
— Visalia  Sav.  Bank  v.  Curtis,  135  Cal.  350, 
352,  67  Pac.  329. 

70.  Same  —  Necessity  of  presentation.— 

The  object  of  exception  in  above  section  is 
to  require  plaintiff  to  put  his  waiver  upon 
record  in  his  complaint,  so  there  may  be  no 
question  that  he  has  waived  recourse,  etc., 
and  it  is  immaterial  whether  or  not  he  had 
made  waiver  before  his  complaint  was 
drawn,  by  failure  to  present  claim  to  exec- 
utor within  time  limited  by  section  1493, 
ante,  or  otherwise.  The  construction  that 
foreclosure  action  where  plaintiff  waived 
recourse  against  other  property  can  not  be 
maintained,  because  at  time  of  its  com- 
mencement plaintiff  had  no  right  to  enforce 
mortgage  against  any  property  of  estate, 
by  reason  of  having  failed  to  presejU  his 
claim,  can  not  be  sustained,  being  based 
upon  nothing  except  legal  definition  of  verb 
"to  waive."  But,  such  definition,  viz.,  that 
nothing  else  but  an  existing  right  can  be 
waived,  is  not  warranted  by  authorities. — 
Anglo-Nevada  Assur.  Corp.  v.  Nadeau,  90 
Cal.  393,  396,  27  Pac.  302. 

71.  Debt  secured  by  mortgage  need  not  be 
presented  as  claim  against  an  estate  pending 
commencement  of  foreclosure  suit  where  re- 
course against  any  property  other  than 
mortgaged  premises  is  waived. — Security 
Sav.  Bank  v.  Connell,  65  Cal.  574,  575,  4  Pac. 
680. 

72.  Same— Of  grantor  of  deceased. — Sec- 
tion does  not  apply  to  mortgage  on  land 
at  time  it  was  purchased  by  deceased,  and 
such  mortgage  may  be  foreclosed  without 
presentation  of  claim,  estate  in  no  event 
being  liable  for  any  deficiency,  and  adminis- 
trator a  necessary  party  only  that  such  in- 
terest as  estate  may  have  in  premises  shall 
be  foreclosed. — Ryan  v.  Holliday,  110  Cal. 
336,  338,  42  Pac.  891. 

73.  Same— Parties  to  foreclosure  suit— 
Administrator  necessary  If  deficiency  Judg- 
ment prayed. — Where  mortgageor  has  parted 
with  his  title  to  property  before  his  death 
and  no  judgment  over  is  asked  against  his 
estate,  administrator  is  not  necessary  party 
to  action  to  foreclose  mortgage,  as  estate 
has  no  interest  in  amount  of  judgment  or 
sale  of  property,  but  if  judgment  for  de- 
ficiency after  sale  of  property  be  asked  es- 
tate has  an  interest  not  only  in  the  amount 
of  Judgment  but  also  in  sale  of  property; 
amount  of  deficiency  for  which  other  prop- 
erty of  estate  will  be  liable  depends  upon 
sale  under  decree,  and  administrator  is  nec- 
essary party  and  deeply  interested  in  mode 
in  which  sale  shall  be  conducted.  The  plain- 
tiff in  such  case  has  his  election  to  release 
estate  from  all  further  liability,  in  which 
event  mortgaged  property  will  not  be  con- 
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sldered  an  asset  In  hands  of  administrator, 
or  to  hold  estate  responsible  for  full  amount 
of  debt,  in  which  event  property  must  be 
considered  assets  in  hands  of  administrator, 
as  in  such  case  estate  owes  entire  debt, 
and  part  of  assets  to  be  used  in  paying 
same  is  mortgaged  property. — Belloc  v. 
Rogers,  9  Cal.  123,  126. 

74.  Same  —  Same  —  Heirs  not  necessary 
parties  defendant  in  action  to  foreclose 
mortgage  of  deceased.  Executor  represents 
estate,  and  judgment  against  him  binds 
heirs  and  devisees,  and  sale  under  Judgment 
relates  to  date  of  mortgage,  and  cuts  off  in- 
terest of  all  parties  derived  under  deceased 
subsequent  thereto.  By  sheriff's  deed  under 
foreclosure  sale  purchaser  acquires  all  right 
in  land  held  by  deceased  at  time  of  his 
death,  so  that  nothing  passed  to  heirs  by 
descent  or  devise. — Dickey  v.  Gibson,  121 
Cal.  276,  53  Pac.  704.  See  Estate  of  Burton, 
64  Cal.  428,  1  Pac.  702;  Estate  of  Kimberly, 
97  Cal.   281,   32  Pac.   234. 

75.  Same— Same— Widow    of    mortgageor 

is  not  necessary  party  to  action  of  foreclo- 
sure, 6ven  though  she  be  entitled  to  receive 
one-half  property  by  virtue  of  her  commu- 
nity rights. — Finger  v.  McCaughey,  119  Cal. 
59,  60,   51   Pac.  13. 

70.  Same-— Settlement  and  distribution  of 
estate  does  not  bar  right  to  foreclose  mort- 
gage not  due  at  time  of  distribution,  nor  is 
presentation  of  claim  thereon  prerequisite  to 
commencement  of  such  action,  if  all  recourse 
against  other  property  of  estate  be  waived. 
— Dreyfuss  v.  Giles,  79  Cal.  409,  410,  21  Pac. 
840. 

77.  Same— Statute  of  limitations— Effect 
of  allowance. — Under  section  1569,  post,  no 
claim  against  any  estate  which  has  been 
presented  and  allowed  is  affected  by  statute 
of  limitations,  pending  proceedings  for  set- 
tlement of  estate,  and,  therefore,  action  to 
foreclose  mortgage  on  homestead  which  was 
presented  to  administrator  and  allowed,  is 
in  time,  if  commenced  before  close  of  ad- 
ministration.—Wise  v.  Williams,  72  Cal.  544, 
547,  14  Pac.  204. 

78.  Same  —  Whole     estate     set     apart. — 

Where  all  personsal  property  of  estate  is 
set  apart  to  family,  and  only  remaining 
property  is  set  apart  as  homestead,  effect 
is  same  as  if  all  estate  had  been  set  apart 
under  section  1469,  ante,  and  no  notice  to 
creditors  could  ber  given,  therefore,  mort- 
gagee of  homestead,  having  had  no  oppor- 
tunity to  present  his  claim,  may  maintain 
Ms  action  to  foreclose  without  such  pres- 
entation, as  it  can  not  be  supposed  it  was 
Intended  creditor  should  lose  his  debt  for 
not  doing  an  impossible  act. — Browne  v. 
Sweet,  127  Cal.  332,  335,  69  Pac.  774. 

79.  Nuisance— Action  to  abate  nuisance, 
and  for  Injunction  against  maintaining  same 
may  be  prosecuted  against  special  adminis- 
trator.— Hardin  v.  Sin  Claire,  115  Cal.  460, 
463,   47  Pac.  363. 

80.  Partnership  assets  —  XcceMslty  of 
claim  as  prerequisite  of  action. — Court  hav- 


ing general  equity  jurisdiction  has  jurisdic- 
tion of  suit  by  surviving  partner  to  settle 
partnership  affairs  and  accounts  and  to  re- 
cover for  use  of  partnership  in  settlement  of 
its  affairs  real  property  of  partnership 
standing  in  name  of  deceased  partner.  The 
probate  court  has  no  judicial  means  to  ac- 
complish such  ends,  and  no  claim  need  be 
presented  to  administrator  before  commenc- 
ing such  action. — Gray  v.  Palmer,  9  Cal.  616, 
637.  See  McKay  v.  Joy,  2  Cal.  Unrep.  639,  9 
Pac.  940;  Painter  v.  Estate  of  Painter,  68 
Cal.   395,   9   Pac.   450. 

81.  Limitation  on  claims  not  due  and  on 
contingent  claims  does  not  commence  to  run 
until  they  become  due  or  absolute,  and, 
therefore,  action  by  surviving  partner  for 
balance  due  him  by  deceased  is  not  barred 
until  after  settlement  of  partnership  affairs 
and  accounts.  If  there  be  unreasonable  de- 
lay in  making  or  securing  settlement  ad- 
ministrator has  his  remedy,  but  such  matter 
can  not  be  litigated  in  an  action  on  claim. 
The  relation  of  debtor  and  creditor,  as  be- 
tween surviving  partner  and  administrator, 
did  not  arise  until  settlement  of  accounts 
and  prior  to  that  time  claim  was  contingent 
only. — Gleason  v.  White,  34  Cal.  258,  263,  264. 
See  McKay  v.  Joy,  2  Cal.  Unrep.  639,  9  Pac. 
940. 

82.  One  claiming  to  be  partner  of  de- 
ceased can  not  maintain  action  against  ex- 
ecutor to  have  property  in  executor's  hands, 
alleged  to  be  property  of  partnership,  di- 
vided between  survivor  and  estate,  and  for 
accounting  and  settlement  of  partnership 
business  without  presentation  of  claim. 
Such  action  is  based  upon  claim  made 
against  estate  which  may  be  contingent  and 
uncertain  in  amount,  but  clearly  arises  upon 
contract.  The  case  of  Gleason  v.  White,  34 
Cal.  258,  to  effect  that  claim  of  surviving 
partner  should  not  be  and  can  not  be  pre- 
sented until  partnership  affairs  are  wound 
up,  was  rendered  under  section  130  of  Pro- 
bate Act,  which  provided  that  contingent 
claims  be  presented  within  ten  months  af- 
ter they  became  due  or  absolute. — McKay 
v.  Joy,  2  Cal.  Unrep.  639,  9  Pac.  940. 

83.  Pleading-— Allegation  of  non-payment 

of  demand  by  deceased  and  presentation  and 
rejection  of  claim  is  sufficient  without  alle- 
gation of  non-payment  by  executor,  as  non- 
payment by  him  is  presumed  from  his  re- 
jection of  claim. — Wise  v.  Hogan,  77  Cal.  184 
188,   19   Pac.   278. 

84.  Same  —  Amendment   of   complaint    on 

claims   for  services  for  which   it  is  alleged 
deceased  agreed  to  pay  reasonable  value,  so 
as  to  state  such  value  agreed  upon   should 
be  allowed. — Cowdery  v.  McChesney,  124  Cal 
363,  365,  67  Pac.  221. 

• 

85.  Same — Change   of   eanse   of   aetlon. 

Amendment  of  complaint  on  claim  based 
upon  original  contract  can  not  be  made  so 
as   to   change   cause   of  action    to   one   upon 

subsequent    conditional    promise    to    pav. 

Morehouse  v.  Morehouse,  140  Cal.  88  94'  "-« 
Pac.  738. 
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9L  Same— Caannje  of  parties— Repreaen-' 
ttttre  capacity. — In  action  against  executor 
in  his  representative  capacity,  complaint 
can  not  be  amended  so  as  to  constitute  the 
action  one  against  executor  in  his  Individual 
capacity.  It  would  be  an  entire  change  of 
party  defendant,  and  a  different  suit  In 
which  the  court  had  acquired  no  Jurisdiction 
of  the  defendant.  Whether  such  amendment 
could  be  made  under  provisions  of  section 
473,  ante,  not  decided. — fcterrett  v.  Barker. 
HI  Cal.  492.  495,  61  Pac.  695;  Renwick  v. 
Garland.  1  Cal.  App.  237,  238,  82  Pac.  89. 
See  Van  Cott  v.  Prentice,  104  N.  Y.  45,  10 
X.  E.  257. 

87.  Same  —  Making  waiver. — Amendment 
to  amended  complaint  filed  after  death  of 
defendant  In  action  to  foreclose  mortgage  so 
at  to  make  waiver  of  recourse  against  other 
property  should  be  allowed,  but  where  court 
allows  such  a  waiver  to  be  ■  filed  at  trial, 
such  must  be  considered  part  of  its  com- 
plaint—Anglo-California Bank  v.  Field.  140 
Cal.  (44,  €56,  80   Pac.  1080. 

88.  Same  —    Statute      of      limitations. — 

Amendment  of  complaint  not  filed  within 
three  months'  limitation  does  not  operate  as 
bar  provided  cause  of  action  is  not  changed. 
— Vanderslice  v.  Matthews,  79  Cal.  273,  274, 
21  Pac.  74S. 


present  within  four  months. — Wise  ▼. 
Hogan,  77  Cal.  184,  1.88,  19  Pac.  278. 

93.  Allegation  that  rejected  claim  was 
presented  within  ten  months  from  first  pub- 
lication of  notice  to  creditors  and  referred 
to  copy  of  claim  with  verification  and  in- 
dorsements thereon,  attached  to  complaint, 
is  sufficient  averment  of  presentation  of 
claim. — Janin  v.  Browne,  59  Cal.  37,  42. 

94.     Same— Same— Matter  of  defense. — The 

language  of  above  section  is  analogous  to 
statute  of  frauds,  and  bar  of  statute 
thereby  created  must  be  pleaded  in  defense. 
Complaint  on  rejected  claim  showing  claim 
was  duly  presented  but  containing  no  al- 
legation respecting  notice  to  creditors,  or 
that  claim  was  presented  within  time  al- 
lowed, is  good  as  against  general  demurrer. 
— McCann  v.  Pennle,  100  Cal.  547,  653,  '35 
Pac.  158. 


W.  Same— Prayer  for  deficiency  Judgment 
—Meet  of. — Express  waiver  of  recourse 
•gainst  all  other  property  of  estate  than 
mortgaged  premises  contained  in  complaint 
fjr  foreclosure  is  not  destroyed  by  prayer 
tfter  judgment  for  counsel  fees,  deficiency 
etc.— Hibernia  Sav.  &  L.  Soc.  v.  Wacken- 
reuder,  99  Cal.  503.  509,  34  Pac.  219. 

H.  Saaie— Presentation  of  claim. — Alle- 
gation of  presentation  must  be  made  in 
complaint  on  rejected  claim,  object  of  stat- 
ute   being    to     prevent     or     prohibit     suits 


Same— Publication  of  notice  to  credi- 
tors.— Claim  may  be  presented  to  adminis- 
trator before  publication  of  notice  to  credi- 
tors, and,  therefore,  allegation  of  such 
publication  is  immaterial  in  complaint  on 
rejected  claim.  It  is  not  publication  of 
notice  which  is  prerequisite  to  maintenance 
of  suit  but  proper  presentation  and  rejec- 
tion of  claim. — Janin  v.  Browne,  59  Cal. 
37,   43. 

96.  Complaint  on  rejected  claim  need 
not  allege  publication  of  notice  to  creditors, 
but  must  allege  presentation  of  claim. — 
Harp  v.  Calahan,  46  Cal.  222,  232. 

97.  Same  —  Representative     capacity.  — 

Where  plaintiff  sues  in  representative  ca- 
pacity he  must  allege  matters  showing  his 
appointment,  but  such  is  not  case  as  to 
defendants  who  are  sued  as  executors  or 
administrators.  It  is  sufficient  to  allege 
simply  that  defendants  are  such  executors 
or  administrators,  with  facts  showing  how 


against    administrators    generally     without,     they  became  invested  with  this  representa- 


preaentation  of  claims  and  thus  save  estate 
from  being  wasted  in  litigation.  Failure  to 
preaent  claim  is  not  matter  of  avoidance  or 
defense.— Elllssen  v.  Halleck,  6  Cal.  386,  393. 

•U  Same— Sufficiency  of  allegation. — Al- 
legation that  plaintiff  did  within  proper 
time  present  to  executrix  his  claim  for 
arauant  due  and  to  become  due  on  note  and 
mortgage,  and  that  said  claim  was  duly 
verified  in  all  respects  according  to  law,  and 
vaa  duly  allowed  and  approved  by  Bald 
executrix  and  by  judge  of  court,  and  was 
thereafter  duly  filed  in  office  of  clerk  of 
court,  is  sufficient  as  against  general  de- 
murrer.—Humboldt  Sav.  &  L.  Soc.  v.  Burn- 
bam,  111  Cal.  348,  845,  43  Pac.  971. 

As  to  aeeeaslty  of  presenting-  claim  for 
dauaatje*  for  failure  to  perform  contract,  see 

Horse  v.  Steele.  149  Cal.  303,  86  Pac.  693; 
•lso.  par.  102.  this  note. 

*!.  Allegation  that  rejected  claim  was 
I  resented  within  ten  months  from  first 
publication  of  notice  is  sufficient  as  against 
general  demurrer,  although  it  might  appear 
^a  trial  that  it  was   barred  for  failure   to 


tive   character. — Wise   v.    Wiiriams,    72    Cal. 
544,  647,  14  Pac.  204. 

88.  Same — Verification  of  claim. — Allega- 
tion-in  complaint  that  claim  was  duly  veri- 
fied by  oath  of  plaintiff  and  in  form  pre- 
scribed by  law  is  good  as  against  general 
demurrer,  and  would  not  be  fatal  to  judg- 
ment rendered  in  favor  of  plaintiff  In  ab- 
sence of  any  demurrer  or  averment  in 
answer  that  claim  was  not  supported  by 
proper  affidavit. — Chase  v.  Evoy,  68  Cal.  348, 
352;  Guerian  v.  Joyce,  133  Cal.  405,  408,  65 
Pac.  972. 

99.  Same  — Waiver  of  presentation  of 
claim  can  not  be  made  by  administrator.  It 
Is  an  obligation  imposed  by  law,  and  he  has 
no  power  to  dispense  with  it.  Allegation  of 
such  waiver  in  complaint  on  rejected  claim 
is  immaterial  and  may  be  stricken  out. — 
Harp  v.  Calahan,  46  Cal.  222,  233. 

100.  Pledge — Debt  secured  by  pledge  need 
not  be  presented  as  claim  against  estate  of 
pledgeor  unless  recourse  to  other  property 
of  estate  than  that  pledged  is  sought. — Es- 
tate of  Kibbe,  57  Cal.  407,  408. 
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PRESENTING  CLAIM   BEFORE   SUIT  NECESSARY. 


IBU  iii„ 
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101.  Presentation  of  claim— For  1 
demand  against  estate  of  decedent  is  pre- 
requisite of  rlgnt  to  maintain  action  against 
administrator,  and  allegation  of  such  pres- 
entation is  material  and  must  be  contained 
in  complaint  in  such  action. — Rowland  v. 
Madden,   72  Cal.   17,   20,  12  Pac.  226,   870. 

102.  Thus,  where  plaintiff  sued  an  execu- 
trix under  a  complaint  alleging  performance 
on  plaintiff's  part  of  a  contract  whereby 
plaintiff  delivered  certain  animals  to  de- 
fendant's testator  under  the  latter's  agree- 
ment to  care  for  them  as  carefully  as  he  did 
his  own  stock  and  to  breed  them  for  four 
years,  at  the  end  of  which  time  the  young: 
were  to  be  sold  for  the  mutual  benefit  of 
plaintiff  and  testator;  the  agreement  further 
providing  that  it  should  come  to  an  end  at 
the  expiration  of  four  years,  and  that  testa- 
tor should  have  no  ownership  of  the  original 
stock  delivered  into  his  custody;  that  testa- 
tor died  before  the  expiration  of  the  con- 
tract; that  testator  in  his  lifetime,  and  the 
executrix  thereafter,  failed  to  properly  care 
for  the  animals,  by  reason  of  which  they 
were  lost  and  destroyed  and  never  returned 
to  plaintiff,  to  his  damage,  etc.  The  court 
held  that  the  petition  did  not  state  a  cause 
of  action  in  tort,  but  ex  contractu,  and  that 
the  action  could  not  be  maintained  unless 
tne  claim  had  been  presented  to  the  execu- 
trix, as  required  by  above  section. — Morse  v. 
Steele,  149  Cal.  S03,  86  Pac.  698. 

108.  Same— Lien  of  garnishment— Credi- 
tors' bill  under  section  720,  ante. — A  lien  is 
fixed  by  the  levy  of  a  garnishment  upon  ex- 
ecution, and  the  judgment  obtained  by  the 
creditors  upon  such  a  bill  relates  back  to 
the  levy,  so  as  to  cut  off  all  intervening 
rights,  and  bring  such  lien  within  the  ex- 
ception made  by  above  section;  so  that  no 
presentation  of  the  claim  is  required,  where 
the  judgment-debtor  dies  after  levy,  though 
prior  to  the  bringing  of  the  creditors'  bill. 
— Nordstrom  v.  Corona  City  Water  Co.,  165 
Cal.   210,   100  Pac.   242. 

104.  Same— Same— Prerequisite  to  right 
of  action. — In  the  absence  of  averments 
charging  conversion,  or  some  other  breach 
of  trust,  by  the  executrix,  no  action  at  law 
can  be  maintained  against  her  administrator 
by  the  beneficiaries  of  her  husband's  estate, 
without  the  presentation  of  a  demand  as 
provided  in  section  1493,  ante. — Burke  v. 
Maguire,   154   Cal.   462,   98   Pac.    21. 

105.  Right  to  maintain  an  action  against 
the  estate  of  a  deceased  person  depends 
upon  the  filing  of  a  claim  within  the  statu- 
tory period. — Estate  of  Hlncheon,  159  Cal. 
760,   116   Pac.   47. 

106.  Same— Same— Same— Failure  to  al- 
lege presentation  of  demand. — A  demurrer  to 
a  complaint  in  an  action  against  the  estate 
of  a  deceased  person  based  upon  a  cause 
sounding  in  contract,  on  the  ground  of  fail- 
ure to  allege  presentation  of  the  demand 
as  required  by  section  1493.  ante,  and 
couched  in  general  language  that  the  com- 


plaint failed  to  state  facts  constituting  a 
cause  of  action,  searches  the  whole  plead- 
ing, and  does  not  raise  any  mere  matter  of 
abatement  requiring  to  be  particularly  spec- 
ified; nor  does  such  a  demurrer  come  within 
the  single  exception  that  the  bar  of  the  stat- 
ute of  limitations  must  be  specially  pleaded. 
— Burke  v.  Maguire,  154  Cal.  462.  98  Pac.  21. 

107.  Set-off — Individual  debt  of  adminis- 
trator la  not. — Administrator  can  not  set 
off  claim  held  by  himself,  individually, 
against  debt  due  from  him  as  administrator 
to  creditor  of  his  intestate. — Estate  of  Wat- 
kins,  121  Cal.  327,  828,  53  Pac.  702. 

106.  Statute  of  limitations— Does  not  ran 
against  allowed  claim  while  estate  is  open 
and  settlement  and  administration  pending. 
Presentation  of  claim  to  administrator  and 
commencement  of  suit  thereon  if  it  be  re- 
jected is  sufficient  to  stop  running  of  stat- 
ute. There  are  several  reasons  why  statute 
does  not  run:  First,  creditor  is  in  no  default 
and  has  established  his  demand  in  only 
manner  authorized  by  law;  Second,  It  often 
happens  that  an  estate  Is  so  involved  in  liti- 
gation that  no  fund  is  available  for  payment 
of  debts  until  all  claims  would  be  barred  by 
lapse  of  time  if  statute  was  permitted  to 
run  against  them.  Other  reasons  might  be 
given,  but  these  are  sufficient  to  show  stat- 
ute ceases  to  run  pending  administration. — 
Estate  of  Schroeder,  46  Cal.  304,  316,  317. 

100.  Same— Doea  mat  begin  to  ran  where 
no  administration  exists  at  time  cause  of 
action  accrues. — Heeser  v.  Taylor,  1  Cal. 
App.  619,  621,  82  Pac.  977. 

110.  Same— Where  no  cause  of  action  ac- 
crues to  person  In  his  lifetime,  but  does 
accrue  after  his  death,  statute  of  limitations 
begins  to  run  at  date  of  accrual,  although 
there  is  no  person  in  existence  competent 
to  sue,  and  continues  to  run  from  such  date 
♦without  cessation. — Tynan  v.  Walker,  35 
Cal.  634,  637;  Hibernia  Sav.  A  L.  Soc.  v. 
Conlln,  67  Cal.  178,  180,  7  Pac.  477. 

Ill*  Suit  Immaterial  on  application  for 
payment  of  legacy. — Fact  that  legatee  pre- 
sented claim  against  estate  which  was  re- 
jected and  upon  which  suit  is  pending  Is 
immaterial  upon  application  for  payment  of 
legacy  under  section  1663,  post. — Estate  of 
Chesney,  1  Cal.  App.  30,  33,  81  Pac.  679. 
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112.  Taxes  —  Jurisdiction  of 
courts  In  actions  to  recover  taxes  is  not  af- 
fected by  probate  statutes.  Probate  courts 
are  simply  required  to  direct  administrators 
to  pay  all  taxes  which  have  accrued  against 
estate  in  their  hands,  and  to  refuse  distri- 
bution of  the  property  of  the  estate  until 
they  be  paid. — People  v.  Olvera,  43  Cal.  492 
494. 

118.     Trust  —  Action    to    enforce. — Action 

may  be  maintained  by  party  against  exec- 
utor of  deceased  trustee  where  certain  notes 
or  property  were  assigned  to  deceased  in 
trust  to  collect  same  and  pay  part  of  pro- 
reeds    to    such    party.     The    trust     devolved 


TU.Xl.Cfc.Vl.]     LIMITATION   OF  ACTION — ACTION  PENDING  AT  DEATH,     gg  1501, 1502 


upon  executor,  and  in  such  case  above  sec- 
tion b&a  no  application. — Tyler  v.  May  re,  95 
Ctl.  1(0,  1*7,  27  Pac.  160,  30  Pac.  196. 

Ul  Writ  of  aaalatamcc — May  be  granted 
tt  purchaser  at  foreclosure-sale  against 
widow  of  deceased  mortgageor,  who  as  ad- 


ministratrix of  his  estate  was  party  to  ac- 
tion, where  there  is  no  showing  that  she 
claims  property,  or  possession  thereof,  by 
any  right  or  title  independent  of  or  adverse 
to  that  of  her  deceased  husband. — Finger  v. 
McCaughey,  119  Cal.  60,  61,  51  Pac.  13. 


§1501.  TIME  OF  LIMITATION.  The  time  during  which  there  shall  be  a 
raeaney  in  the  administration  must  not  be  included  in  any  limitations  herein 
prescribed. 

History:     Enacted  March  11,  1872,  re-enactment  of  8  137  Probate  Act. 


TIME  OF  LIMITATION  OF  ACTION. 

1.  Accrual  of  cause  of  action  after  death. 

1  Statute  of  limitations — Does  not  begin  to 
run  when  no  administration  exists. 

L   Accnal  •t  eav«e  of  actio*  after  death. 

-Where  no  cause  of  action  accrues  to 
person  in  his  lifetime,  but  does  accrue 
iter  his  death,  statute  of  limitations  begins 
io  ran  at  date  of  accrual,  though  there  is 
no  person  in  existence  competent  to  sue, 
and  continues  to  run  from  such  date  with- 
out cessation. — Tynan    v.    Walker,    35    Cal. 


634,  637;  Hlbernla  Sav.  &  L.  Soc,  v.  Conlin, 
67  Cal.  178,  180,  7   Pac.  477. 

2.     Statute  of  limitation*— Does  act  begin 
to   ran    when    no    administration    exists    on 

decedent's  estate  at  time  cause  of  action 
accrued.  Above  section  forbids  commence- 
ment of  any  action  upon  claim  against  de- 
cedent, unless  claim  is  first  presented  to 
executor  or  administrator,  and  it  would  be 
absurd  to  hold  statute  would  run  against 
■cause  of  action  which  could  not  possibly  be 
put  in  suit. — Estate  of  Bullard,  116  Cal.  355, 
357,  48  Pac.  219. 


§1602.    CLAIMS  IN  ACTION  PENDING  AT  TIME  OF  DECEASE.    If  an 

action  is  pending  against  the  decedent  at  the  time  of  his  death,  the  plaintiff 

most  in  like  manner  file  his  claim  with  the  clerk,  or  present  it  to  the  executor 

or  administrator  for  allowance  or  rejection,  authenticated  as  required  in  other 

rases;  and  no  recovery  shall  be  had  in  the  action  unless  proof  be,  made  of  such 

filing  or  presentation. 

History:  Enacted  March  11,  1872,  re-enactment  of  8  138  Probate 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  217,  held  unconstitutional,  see  history,  $  5  ante; 
amendment  approved  May  18,  1915,  Stats,  and  Amdts.  1915,  p.  542. 
In  effect  August  8,  1915. 


CLAIMS  IN  ACTION  PENDING  AT  TIME 
OP  DEATH. 

1-  Abatement — Failure  to  present  claim 
is  matter  of — Pleading. 

1  Action  pending— Death  of  defendant — 
Substitution  of  representative — Pre- 
sentation of  claim  —  Objection  to 
complaint— Sufficiency  of. 

5.  8ame — Same — Complaint  against  exec- 
utor—Defective — Failure  to  object — 
Waiver. 

*•  Appeal — Death  pending  —  Non-presen- 
tation of  claim. 

5-  Appearance  of  representative — Effect 
of— Foreclosure  suit. 

••  Construction  of  section — When  claim 
neeessary. 

7*  Death  pending  action — Presentation  of 
claim— Pleading. 

*-  Same— Same — Failure  to  file  claim — 
Harmless  error  when. 

&•  Deed  of  trust — Money  secured  by. 
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10.  Default  judgment  vacated  on  appeal. 

11.  Evidence  essential. 
12, 13.  Same — Judgment. 

14.  Foreclosure   of   mortgage — Waiver   of 

recourse  to  other  property. 

15.  Form  and  character  of  claim  —  Suffi- 

ciency of. 

16.  Homestead — Action  to  foreclose  mort- 

gage is  barred  by  failure  to  present 
claim. 

17.  Joint  action — Claim  must  be  presented 

as  against  deceased  defendant. 

18.  Same — Survival  of — Judgment. 

19.  Judgment  entered  after  death. 

20.  Judgment  erroneously  vacated — Death 

of  defendant  —  Reinstatement — Pre- 
sentation unnecessary. 

21.  Knowledge  of  death — Delay  in  admin- 

istration. 

22.  Necessity  of  presentation  of  claim. 

23.  Partnership — Deceased  as  sole  member. 

24.  Plaintiff  must  present  claim. 


L 


8  1503 


ACTION    PENDING   AT   DEATH— CLAIM    IN. 


IPt.  III. 


/ 


25.  Pleading  —  Denial  of  allegation  that 

duly  verified  claim  was  presented. 

26.  Practice — Supplemental  complaint. 

27.  Section  1498,  ante — Has  no  application 

where  action  was  pending. 

28.  Supplemental    complaint  —  Statute   of 

limitations. 

29.  Time  of  making  objection — Motion  for 

new  trial. 

30.  Same — Appeal. 

See,  ante,  §5  1490  et  seq.  and  notes. 

1.  Abatement— Failure  to  present  elalm 
la  matter  of— Pleading;. — Failure  to  present 
claim  is  mere  matter  of  abatement  in  action 
pending  against  deceased  at  time  of  his 
death,  and  must  be  pleaded.  The  objec- 
tion can  not  be  made  for  first  time  on  ap- 
peal that  were  it  promptly  made  it  might 
be  possible  for  plaintiffs  to  have  dismissed 
their  suit  and  brought  another. — Bemmerly 
v.  Woodward,  124  Cal.  568,  674,  57  Pac.  661. 

2.  Action  pending; — Death  of  defendant 
— -Substitution  of  representative  —  Presen- 
tation of  elalm — Objection  to  complaint— 
Sufficiency  of. — In  an  action  against  the 
executor  and  executrix  of  the  last  will  and 
testament  of  '  a  decedent,  substituted  in 
lieu  of  such  decedent,  under  the  provi- 
sions of  the  above  section,  an  objection  to 
the  sufficiency  of  the  complaint  in  that  it 
fails  to  allege  a  presentation  of  a  claim, 
as  provided  by  the  above  section,  must  be 
sufficiently  specie  to  call  the  attention  of 
the  plaintiffs  to  the  precise  point  upon 
which  the  objection  rests;  a  mere  general 
objection  "that  no  proper  or  any  founda- 
tion has  been  laid  for  the  suit  or  the  cause 
of  action  or  the  testimony  or  the  evidence" 
being  insufficient. — Burmester  v.  McNear, 
42  Cal.  App.   527,  183  Pac.  832. 

3.  Same — Same — Complaint  asalnst  ex- 
ecutor —  Defective  — -  Failure  to  object- 
Waiver. — In  the  case  of  an  action  against 
a  substituted  defendant  as  executor  of  the 
estate  of  a  decedent  where  there  is  no 
proper  objection  to  the  insufficiency  of  the 
complaint  made  in  the  trial  court,  such 
objection  is  deemed  to  have  been  waived 
and  may  not  be  made  for  the  first  time 
upon  appeal. — Burmester  v.  McNear,  42  Cal. 
App.  527,  183  Pac.  832. 

4.  Appeal-— Death  pending; — Noa-presen- 
tatlon  of  claim. — Function  of  appellate 
court  is  to  review  action  of  inferior  court 
in  rendering  judgment  or  in  making  order 
from  which  appeal  is  taken.  If  judgment 
is  affirmed,  such  affirmation  is  as  of  date  at 
which  it  was  rendered.  If  it  is  reversed, 
case  stands  as  if  no  judgment  had  been 
rendered  by  inferior  court.  It  is  therefore 
manifest  that  error  on  part  of  inferior 
court  can  not  be  predicated  by  reason  of 
any  matter  occurring  subsequent  to  rendi- 
tion of  judgment,  and  it  is  equally  evident 
that  it  would  be  irrelevant  for  appellate 
court  to  entertain  any  evidence  of  such  sub- 
sequent matters.     Therefore,  where  defend- 


ant has  died  pending  appeal,  cause  will  not 
be  remanded  to  superior  court  upon  ground 
that  judgment  can  not  be  enforced  because 
no  claim  was  presented  against  estate. 
Upon  death  of  defendant  power  of  court 
rendering  Judgment  to  enforce  it  by  ex- 
ecution terminated,  and  judgment-creditor 
was  remitted  for  its  collection  to  probate 
jurisdiction  of  court  having  charge  of  ad- 
ministration of  debtor's  estate,  and  to  that 
court  representative  must  present  any  de- 
fense there  may  be  to  its  payment  out  of 
assets  of  estate. — People's  Home  Sav.  Bank 
v.  Sadler,  1  CaL  App.  189,  193,  194,  81  Pac. 
1029. 
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5.  Appearance  of  representative- 
of— Foreclosure  salt* — Action  to  foreclose 
mortgage  does  not  abate  by  death  of  de- 
fendant, and  can  be  prosecuted  against  per- 
son appointed  as  personal  representative, 
same  as  if  original  defendant  had  not  died, 
and  appearance  by  such  personal  represen- 
tative within  three  years  after  commence- 
ment of  action,  obviates  necessity  of  any 
service  of  summons.  By  such  appearance 
court  acquires  jurisdiction  same  as  if  sum- 
mons had  been  personally  served,  and  when 
this  jurisdiction  is  acquired  within  three 
years  after  commencement  of  action,  no 
rights  of  the  estate  or  of  persons  inter- 
ested therein  are  waived  by  such  appear- 
ance.— Union  Sav.  Bank  v.  Barrett,  132  Cal 
463,  455,  64  Pac.  713,  1071. 

&  Construction  of  section— When  claim 
necessary. — Above  section  simply  means 
that  when  an  action  is  pending  against  de- 
cedent at  time  of  his  death,  plaintiff  is  not 
relieved  from  duty  of  presenting  for  al- 
lowance claim  upon  which  it  is  based,  when 
claim  is  of  that  character  that  he  would 
have  been  required  to  make  such  presen- 
tation in  order  to  preserve  its  validity  as 
claim  against  estate,  if  such  action  had  not 

been    brought    in     lifetime    of    decedent. 

Hibernia  Sav.  &  L.  Soc.  v.  Wackenreuder. 
99  Cal.  503,  507,  34  Pac.  219";  Frazier  v. 
Murphy,  133  Cal.  91,  96,  65  Pac.  326. 

7.  Death  pending;  action —- Presentation 
of  claim — Pleading;. — Under  the  provisions 
of  the  above  section,  on  the  death  of  a  de- 
fendant while  an  action  is  still  pending,  the 
plaintiff  is  required  to  file  his  claim  with  or 
present  it  to  the  executor  or  administrator 
for  allowance  on  rejection,  and  a  supple- 
mental pleading  should  be  filed  in  the  case, 
showing  this  presentation. — Thomas 
Fursman,  39  Cal.  App.  278,  178  Pac.  870. 

8.  9une— Sane — Failure  to  file  claUnn-— 
Harmless  error  when. — In  a  case  in  which 
a  defendant  in  an  action  on  a  contract  dies 
pending  the  action  and  the  plaintiff  fails 
to  file  the  supplemental  complaint  as  pro- 
vided for  In  the  above  section,  such  failure 
is  harmless  where  the  administrator  has 
been  substituted  as  a  party  defendant  in 
the  action,  and  has  appeared  and  contested 
the  claim,  and  there  was  no  controversy  as 
to  the  fact  of  a  due  presentation  of  the 
claim    to    the   administrator,    and    no     point 
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tu  raited  as  to  the  insufficiency  of  the 
petition  for  lack  of  the  supplemental  com- 
plaint  at  the  hearing;. — Thomas  v.  Fursman, 
»  CaL  App.  278,  178  Pac.  870. 

%   Deed    of    trust—Money    secured    by.-— 

Above  section  does  not  apply  to  demand  for 
money  secured  by  deed  of  trust,  as  presen- 
titioD  of  claim  is  not  necessary  in  order 
to  enforce  trust. — More  v.  Calkins,  95  Cal. 
435,  4X8,  10  Pac.  588. 

11    Default  Judgment  vacated  on  appeal. 

-Presentation  of  claim  Is  required  in  ac- 
tion where  Judgment  by  default  was  re- 
covered against  decedent,  an  execution  is- 
sued thereon,  and  levy  made.  Thereafter 
decedent  died  and  his  administrator,  sub- 
stituted as  defendant,  moved  court  to  va- 
cate default,  and  on  denial  thereof  ap- 
pealed, obtaining;  reversal  of  order.  On 
trial  of  action  nonsuit  was  properly  granted 
for  failure  of  proof  of  presentation  of 
•  lalm  within  time  limited,  although  such 
thne  had  expired  before  coming  down  of 
the  remittitur.  Estate  of  Page,  50  Cal.  40; 
Brennan  v.  Brennan,  65  Cal.  517,  4  Pac.  561, 
are  distinguished  In  that  they  attempted  to 
resist  in  probate  court  payment  of  final 
judgment  of  court  of  general  jurisdiction. 
In  neither  of  those  cases  had  non -presenta- 
tion of  claim  been  advanced  in  trial  court, 
and  both  then  resolved  themselves  into  a 
question  of  collateral  attack  in  probate 
court  upon  final  judgments  rendered  in 
coorts  of  competent  and  general  jurisdic- 
tion.—Vermont  M.  Co.  v.  Black,  123  Cal.  21, 
It  U  Pac  599.  See  Falkner  v.  Hendy,  107 
<'aL  49,  40   Pac.   21,   386. 


U.  Evidence  essential. — Effect  of  provl- 
tion  that  no  recovery  shall  be  had  unless 
proof  be  made  of  presentation  required, 
plainly  Is  that  although  due  presentation 
*f  claim  be  not  denied,  still  it  must  be 
proved,  and  takes  matter  out  of  usual  rule 
"f  pleading  to  be  proved  when  denied,  but 
not  when  admitted,  and  therefore  there 
ran  be  no  judgment  without  such  proof  In 
any  action  pending-  at  death  of  defendant, 
where  supplemental  complaint  necessarily 
alleges  presentation  of  claim  against  es- 
tate.—Derby  v.  Jackman,  89  Cal.  1,  4,  26 
PacttO. 


131  Bsssi  Judgment. — In  action  pending 
*t  death  of  defendant  in  which  his  execu- 
tors were  substituted,  it  Is  error  to  enter 
lodgment  against  them  in  absence  of  any 
proof  that  claim  upon  cause  of  action  in 
"*M  was  presented. — Frarier  v.  Murphy, 
Itt  Cal  91,  95,  65  Pac.  326.  See  Falkner  v. 
Hendy,  107  Cal.  49,  40  Pac.  21,  386;  Derby 
T  Jackman.  89  Cal.  1,  26  Pac.  610. 

18.  Proof  of  presentation  of  claim  Is  not 
fact  essential  to  validity  of  judgment  where 
no  issue  has  been  made  upon  that  question, 
tat  failure  to  make  such  proof  is  ground 
•1  reversal  when  objection  is  made  In  trial 
«inrt  and  exception  is  properly  preserved. 
-Mkner  v.  Hendy,  107  Cal.  49,  53,  40  Pac. 
:i.  ail. 


14.  Foreclosure  of  mortgage— Waiver  of 
recourse  to  other  property. — Action  to 
foreclose  mortgage  pending  at  death  of 
mortgageor  may  be  prosecuted  to  judgment 
as  against  substituted  administrator  with- 
out presentation  of  claim  where  conditions 
imposed  by  section  1500,  ante,  are  complied 
with  in  supplemental  complaint. — Hibernia 
Sav.  &  L.  Soc.  v.  Wackenreuder,  99  Cal.  503, 
507,  34  Pac.  219. 


15.  Form  and  character  of  claim— Snfll- 
clency  of. — Presentation  of  claim  stated  to 
be  "an  interest  in  property  and  estate  held 
by  said  deceased  at  time  of  his   death,   in 

his  own  name,  and  in  name  of   

a  corporation  of  state  of  California,  of  es- 
timated value  of  four  hundred-  and  sixty- 
five  thousand  dollars,"  is  not  sufficient  in 
an  action  pending  on  claim  for  money 
judgment  against  deceased,  founded  upon 
alleged  indebtedness  of  him  to  plaintiff, 
and  character  of  claim  as  presented  is  not 
changed  by  statement  therein  that  claim  is 
"being  litigated  in  an  action"  between  par- 
ties.— Faulkner  v.  Hendy,  128  Cal.  467,  469, 
56   Pac.   99. 

10.  Homestead— -Action  to  foreclose  mort- 
gage 1>  barred  by  failure  to  present  claim. 

— Action  to  foreclose  mortgage  on  home- 
stead, pending  at  death  of  mortgageor.  is 
barred  by  failure  to  present  claim,  and  fact 
that  notice  of  pendency  of  action  had  been 
filed  is  immaterial. — Bollinger  v.  Manning, 
79  Cal.  7,  10.  21  Pac.  875. 

17.  Joint  action  — Claim  must  be  pre- 
sented  as   against   deceased   defendant. — In 

action  against  several  makers  of  joint  note 
where  one  o%f  obligors  dies  after  answer  and 
his  administrator  is  substituted  and  action 
continued,  proof  of  presentation  of  claim 
against  estate  of  deceased  must  be  made 
before  judgment  can  be  entered  against  ad- 
ministrator, but  want  of  such  proof  does 
not  invalidate  judgment  against  other  de- 
fendants.— Bank  of  Stockton  v.  Howland, 
42  Cal.  129,  181,  182. 


18.  Same  —  Survival     of  —  Judgment. — 

Whether  action  against  several  joint  ob- 
ligors can,  after  death  of  one  of  them,  pro- 
ceed to  judgment  against  survivors  and  ex- 
ecutor or  administrator  of  deceased,  or 
whether  such  action  should  abate  as  to  de- 
ceased and  proceed  as  against  survivors 
only,  not  decided.  But  if  action  can  pro- 
ceed at  all  it  is  obvious  there  must  be  sev- 
eral judgments,  one  against  survivors  pay- 
able de  bonis  propriis  and  another  against 
the  administrator  or  executor  payable  de 
bonis  testatoris  in  due  course  of  adminis- 
tration. There  can  not  be  joint  judgment 
against  all  defendants. — Bank  of  Stockton 
v.  Howland,  42  Cal.  129,  133. 

19.  Judgment  entered  after  death  of  de- 
fendant and  substitution  of  his  represen- 
tative, payable  In  due  course  of  administra- 
tion, upon  verdict  rendered  before  death, 
need  not  be  presented  as  claim  against  es- 
tate.— Estate  of  Page,  60  Cal.  40,  43. 
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20.  Judgment  erroneously  vacated— Death 
of  defendant— Relnatatemeiit— Presentation 
unnecessary. — In  a  case  in  which  a  Judgf- 
ment  has  been  rendered  against  a  defendant 
in  his  lifetime  and  thereafter  erroneously 
vacated  and  set  aside,  it  is  not  necessary 
that  the  plaintiff,  where  the  defendant  has 
died  in  the  meantime,  to  present  a  claim 
against  his  estate  as  a  condition  prece- 
dent to  a  reinstatement  of  the  judgment, 
for  the  reason  that  the  case  is  governed 
by  the  provisions  of  section  1505,  post, 
and  not  by  the  provisions  of  the  above  sec- 
tion.— Christerson  v.  French,  180  Cal.  523, 
182  Pac.  27,  applying  the  doctrine  in  Title 
Ins.  Co.  v.  King,  162  Cal.  44,  120  Pac.  1066. 

21.  Knowledge  of  death— Delay  In  ad- 
ministration.— Litigants  must  know,  at 
their  peril,  of  death  of  adversary.  Negli- 
gence can  not  be  attributed  to  dead,  and 
also  heirs  may  sometimes  lose  by  failure 
to  have  administration  properly  made. 
Those  having  claims  against  estate  ac- 
quire no  rights  by  delay,  except  exten- 
sion of  time  to  collect  demands. — Falkner 
v.  Hendy,  107  Cal.  49,  58,  40  Pac.  21,  886. 

22.  Necessity  of  presentation  of  claim.-— 

No  recovery  can  be  had  in  action  against 
executor  unless  claim  be  duly  presented  and 
this  rule  applied  equally  to  action  com- 
menced against  an  executor  and  one  pend- 
ing at  death  of  his  testator. — Estate  of 
Page,  50  Cal.  40,  42. 

23.  Partnership— Deceased  an  sole  mem- 
ber.— In  action  against  H.  &  Co.,  where  an- 
swer shows  that  defendant  was  H.  alone, 
doing  business  as  H.  &  Co.,  and  trial  pro- 
ceeded upon  that  theory,  executors  of  H. 
substituted  after  his  death  represent  only 
him  individually  and  are  not'  representa- 
tives of  any  partnership.  If  action  was  to 
proceed  on  theory  that  partnership  existed, 
survivors  of  partnership  alone  could  close 
its  affairs,  and  they  should  have  been 
brought  In  as  defendants,  and  executors 
not  made  parties  at  all.  But  if  it  was  not 
a  partnership,  but  merely  another  designa- 
tion for  H.,  then  it  was  necessary  to  sub- 
stitute his  executors,  and  the  case  nar- 
rowed itself  to  an  action  against  executors 
representing  H.  deceased,  in  which  presen- 
tation of  claim  was  required  by  statute 
before  any  judgment  could  be  entered. — 
Frazier  v.  Murphy,  133  Cal.  91,  96,  65  Pac. 
326. 

24.  Plaintiff  mast  present  claim. — In  ac- 
tion pending  at  death  of  defendant  claim 
presented    by    one    other    than    plaintiff   for 


demand  sued  on,  showing  In  body  of  claim 
that  it  had  been  assigned  to  claimant,  Is  not 
sufficient  to  maintain  the  action,  and  fact 
that  claim  was  verified  by  plaintiff  "for 
reason  that  he  is  better  informed  as  to  facts 
concerning  claim,"  than  claimant,  does  not 
change  character  of  claim  as  one  of  claim- 
ant and  not  of  plaintiff. — Faulkner  v. 
Hendy.  123  Cal.  467,  469,  66  Pac.  99. 


Pleading— Denial  of  allegation  that 
duly  verified  claim  was  presented  contained 
in  answer  of  administrator  is  sufficient  to 
raise  issue  and  defeat  motion  for  Judgment 
on  pleadings. — Derby  v.  Jackman,  89  Cal. 
1,  4,  26  Pac.  610. 

As    to    supplemental    complaint,    see    par. 
28,   this   note. 


Practice     Supplemental    complaint. — 

The  proper  practice  is  to  file  supplemental 
complaint  alleging  death  of  defendant  and 
due  presentation  of  claim. — Falkner  v. 
Hendy,  107  Cal.  49,  52,  40  Pac.  21,  386. 

27.  Section  1498,  ante— Has  no  applica- 
tion where  action  was  pending  when  claim 
was  presented.  All  that  is  required  by 
plaintiff  in  such  case  Is  simply  to  present 
Ms  claim.  There  is  no  provision  requiring 
action  to  be  revived  within  any  definite 
period. — Gregory  v.  Clabrough's  Executors, 
129  Cal.  475,  477,  62  Pac.  72. 

28.  Supplemental  complaint— Statute  of 
limitations. — Action  to  foreclose  mortgage 
does  not  abate  by  death  of  defendant,  and 
where  In  such  action  administrator  is  sub- 
stituted and  supplemental  complaint  is  filed, 
making  waiver  provided  for  in  section  1500, 
ante,  statute  of  limitations  does  not  run  up 
to  filing  of  supplemental  complaint,  cause 
of  action  not  being  changed  thereby. — Hi- 
bernia  Sav.  &  L.  Soc.  v.  Wackenreuder,  99 
Cal.  508,  607,  34  Pac.  219. 


Time  of  making  objection  —  Motion 
for  new  trial. — Objection  that  no  proof  of 
presentation  of  claim  was  made  can  not  be 
urged  for  first  time  on  motion  for  new  trial 
or  on  appeal.  Purpose  of  this  rule  is  to 
give  claimant  opportunity  of  supplying  re- 
quisite pleading  or  proof  as  case  may  re- 
quire (per  Rhodes,  J.),  dissenting  on  this 
point  in  concurring  opinion. — Bank  of 
Stockton  v.  Howland,  42  Cal.  129,   134. 

80.  Same — Appeal. — The  point  that  there 
was  no  proof  of  presentation  of  claim  In 
action  in  which  administrator  has  been 
substituted  comes  too  late  when  made  for 
first  time  in  appellate  court — Drake  v.  Fos- 
ter, 52  Cal.  225,  227. 


§  1503.  ALLOWANCE  OP  CLAIM  IN  PART.  Whenever  the  executor  or 
administrator  or  the  judge  shall  act  upon  any  claim  that  may  be  filed  with  the 
clerk,  or  presented  to  the  executor  or  administrator,  and  is  willing  to  allow 
the  same  in  part,  he  must  state  in  his  allowance  the  amount  he  is  willing  to 
allow.  If  the  creditor  refuse  to  accept  the  amount  allowed  in  satisfaction  of 
his  claim,  he  shall  recover  no  costs  in  any  action  therefor  brought  against  the 
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eiecutor  or  administrator,  unless  he  recover  a  greater  amount  than  that  offered 

to  be  allowed. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  139  Probate 
Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt),  p.  91;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  217,  held  unconstitutional,  see  history,  §  5  ante; 
amendment  approved  May  18,  1915,  Stats,  and  Amdts.  1915,  p.  542. 
In  effect  August  8,  1915. 


1.  Allowance  1m  part. — Where  a  claim 
tgainst  the  estate  of  a  deceased  person  has 
been  partially  rejected,  the  only  recourse 
of  the  dissatisfied  creditor  Is  a  suit,  and 
the  court  has  no  power,  upon  the  settle- 
ment of  the  final  account,  to  allow  the 
claim  in  the  amount  originally  demanded. 
-Estate  of  Bette,  171  Cal.  584,  163  Pac. 
141 


Am  to  ooata  can  not  be  allowed  If  plain- 
tiff fall*  to  recover  greater  amount  than 
that  for  which  defendant  offem  to  allow 
judgment,  see,  ante,   §  997  and  note. 

As  to  effect  of  partial  rejection*  see,  ante, 
S  1498  and  note. 

As  to  presentation  of  claim  In  action  to 
foreclose  mortgage  pending  at  death  of  de- 
fendant* see,  ante,   9  1475  and  note  par.  24. 


§1601    EFFECT  OF  JUDGMENT  AGAINST  EXECUTOR.    A  judgment 

rendered  against  an  executor  or  administrator,  upon  any  claim  for  money 

against  the  estate  of  his  testator  or  intestate,  only  establishes  the  claim  in  the 

same  manner  as  if  it  had  been  allowed  by  the  executor  or  administrator  and 

the  judge;  and  the  judgment  must  be  that  the  executor  or  administrator  pay, 

in  due  course  of  administration,  the  amount  ascertained  to  be  due.    A  certified 

transcript  of  the  original  docket  of  the  judgment  must  be  filed  among  the 

papers  of  the  estate  in  court.    No  execution  must  issue  upon  such  judgment, 

nor  shall  it  create  any  lien  upon  the  property  of  the  estate,  or  give  to  the 

judgment  creditor  any  priority  of  payment. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §  140 
Probate  Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  91;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  217,  held  unconstitutional,  see  history,  §  5  ante. 


JUDGMENT  AGAINST  EXECUTOR- 
EFFECT  OF. 

1.  Action  in  equity  for  an  accounting  of 

a  partnership. 

2.  Action  on  claim — Effect  of  judgment. 

3.  Affirmance    of    judgment    against    ad- 

ministrator or  executor. 

1  Amendment  may  be  made. 

5.  Appeal — Modification  on — Finality. 

6.  Same — Form. 

7.  Character  of  judgment  —  Same  as  al- 

lowed claim. 

8.  8ame—  Heir  may  contest. 

9.  Claim  allowed  after  suit — Costs   only 

can  be  awarded. 

10.  Construction  of  section. 

11.  Deceased  administrator — Settlement  of 

account  and  judgment  in  equity. 

12.  Same— Form  of. 

13.  Default    judgment  —  May    be    taken 

against  administrator. 

14.  Discharge    of     executor  —  Judgment 

after  is  void. 

15.  Effect  of  judgment — Not  merger. 


16.  Same — Rank  of  claim  not  determined. 

17.  Equitable  lien — Foreclosure  of. 

18.  Erroneous  judgment  against  an  execu- 

tor— Payment    in    due    course — Cor- 
rection on  appeal. 

19.  Execution — Exclusive  provision. 

20.  Foreclosure — Sale  under  Probate  Act. 

21.  Form  of  judgment. 
22,  23.  Same — Amendment  of. 

24.  Same — Modification  of. 

25.  Interest — How  computed. 

26,  27.  Same — Must   be  allowed  on  approved 
claim  from  date  of  approval. 

28.  Joint  judgment  against  administrator. 

29.  Judgment    against    executor — Interest. 

30.  Modified  judgment  against  an  executor 

need  not  be  presented. 

31.  Personal  judgment  against  executor — 

Error    in    form    of  —  Corrected    by 
modification. 

32.  Same — Not  permitted. 

33,  34.  Removed   executor — Judgment  against 
does  not  bind  estate. 

35.  Time  within  which  transcript  of  judg- 
ment must  be  filed. 
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1.  Action  in  equity  for  an  accounting  of 
a  partnership  may  be  brought  and  tried 
in  the  superior  court  of  a  county  other  than 
that  in  which  the  estate  is  being  admin- 
istered. But  if,  upon  the  trial,  anything:  is 
found  due  from  the  estate,  it  is  to  be  pre- 
sumed, if  no  ground  in  equity  appears  for 
a  different  procedure,  that  the  court  would 
be  guided  by  above  section  in  formulating 
its  judgment,  whereupon  a  certified  tran- 
script of  the  original  docket  of  the  judgment 
would  be  filed  among  the  papers  of  the  es- 
tate in  the  county  in  which  the  estate  is 
being  administered. — Ralsch  v.  Warren,  18 
Cal.  App.  655,  662,  663,  124  Pac.  95. 

2.  Action  on  claim— Effect  of  judgment. 

— A  suit  to  obtain  judgment  for  payment 
of  a  claim  against  the  estate  of  a  decedent 
in  due  course  of  administration  is  not  an 
action  to  establish  a  new  judgment-lia- 
bility, based  upon  the.  old,  but  under  the 
provisions  of  the  above  section  it  merely 
establishes  the  validity  of  the  claim  in  the 
same  manner  as  if  it  had  been  allowed  by 
the  administrator  and  approved  by  the 
court. — Saunders  v.  Simms,  183  Cal.  167,  190 
Pac.  806,  following  the  doctrine  in  Estate 
of  More,  121  Cal.  638,  54  Pac.  148;  Morton  v. 
Adams,  124  Cal.  229,  71  Am.  St.  Rep.  53,  56 
Pac.  1038;  Hall  v.  Cayot,  141  Cal.  IS,  74  Pac, 
299;  Doehla  v.  Phillips,  161  Cal.  489,  91  Pac. 
330. 


3.  Affirmance  of  Judgment  against  ad- 
ministrator or  executor,  of  which  transcript 
has  been  filed,  is  not  in  any  sense  new 
judgment,  and  filing  of  another  transcript 
after  such  conflrmance  is  not  required.— 
Estate  of  Kennedy,  98  Cal.  -16,  17,  28  Pac. 
839. 

4.  Amendment  may  be  made. — Judgment 
on  rejected  claim  may  be  amended,  by  rec- 
ord, at  any  time,  so  as  to  make  it  payable 
in  due  course  of  administration. — Estate  of 
Schroeder,  46  Cal.  304,  316. 

S*     Appeal— Modification    on  —  Finality. — 

Judgment  against  administrator  must  be 
made  payable  in  due  course  of  administra- 
tion, and  when  judgment  is  modified  on  ap- 
peal so  as  to  make  It  so  payable,  it  is  final 
adjudication  of  rights  of  parties,  and  lower 
court  is  without  jurisdiction  to  make  any 
further  judgment  or  order  in  case. — Vance 
v.  Smith,  132  Cal.  510,  511,  64  Pac.  1078. 


A.  Same  — Form. — Judgment  against  ex- 
ecutor or  administrator  not  in  form  pay- 
able in  due  course  of  administration  will  be 
modified  to  conform  to  above  section. — 
Moore  v.  Russell,  133  Cal.  297,  301,  65  Pac. 
624. 

7.  Character  of  Judgment— Same  as  al- 
lowed claim. — Judgment  against  adminis- 
trator stands  on  no  better  footing  than  an 
allowed  claim.  Section  140,  ante,  ex- 
pressly declares  them  to  be  of  same  effect 
and  same  rules  apply  to  both.  On  applica- 
tion for  sale  of  real  estate  heir  or  devisee 
may  go  behind  an  allowed  claim  or  Judg- 
ment against  administrator  and  show  same 
is   not  justly  due    from    estate,    but   allow- 


ance of  claim  or  judgment  Is  prima  facie 
evidence  of  indebtedness  and  must  be  over- 
come by  contestant  upon  whom  burden  of 
proof  is  cast. — Beckett  v.  Selover,  7  Cal. 
215,  229;  Estate  of  Schroeder,  46  Cal.  304, 
318. 

&  Same— Heir  may  contest. — Judgment 
on  rejected  claim  only  establishes  claim  in 
same  manner  as  if  it  had  been  allowed  by 
administrator  or  executor  and  judge,  and 
such  judgment  is  no  more  effectual  as  an 
estoppel  than  an  allowance  of  claim  would 
be,  for  it  can  be  contested  by  heirs  on  set- 
tlement of  account  in  same  manner  as  claim 
allowed  by  executor  or  administrator  and 
judge  can  be  contested. — Estate  of  Glenn, 
74  Cal.  567,  568,  16  Pac.  396;  Hall  v.  Cayot, 
141  Cal.  13,  16,  74  Pac.  299;  Finley  v.  Ca- 
rothers,  9  Tex.  617. 

9.  Claim  allowed  after  unit— Costs  only 
can  be  awarded  as  judgment  where  claim- 
ant elects  to  consider  claim  rejected  under 
section  1496,  ante,  where  claim  is  allowed 
after  commencement  of  suit. — Hall  v.  Cayot, 
141  Cal.  13,  16,  74  Pac.  299. 

10.  Construction  of  section. — Above  sec- 
tion must  be  construed  in  connection  with 
sections  If 82  and  1636,  post.  Above  section 
and  section  1636,  post,  are  applicable  only 
to  Judgments  based  upon  claims  "for  money 
against  an  estate/'  and  control  section  1582, 
post,  which  is  general. — Estate  of  Hellier, 
169  Cal.  77,  145  Pac.  1008. 

11.  Deceased    administrator  —  Settlement 
of  account  and  judgment  In  equity. — There 
is  no  provision  of  law  providing  for  settle- 
ment of  accounts  of  an  administrator  -who 
dies  before  rendering  his  account  and  be- 
cause  of   such   absence   right   and   duty    to 
compel  and  make  such  accounting  belongs 
to    court    of   equity.      Decree    in    such    case 
does  not  within  provisions  of  section   1594, 
post,  but  so  far  at  least  as  enforcement  of 
payment    it    directs    against    estafe    of    de- 
ceased  administrator   it   is   to    be    regarded 
in  light  of  decree  of  probate  court  settling 
account  and   directing  payment   of  amount 
found  due.     The  equity  court  having  taken 
place  of  probate  court  for  purpose  of  set- 
tling account  takes  place  of  that  court  also 
for    purpose    of    directing    payment    out    of 
estate  of  deceased  administrator  of  amount 
found  due  from  it. — Chaquette  v.   Ortet,    60 
Cal.   594,  €00. 

12.  Same— Form  of. — Judgment  for  ac- 
counting against  estate  of  deceased  execu- 
tor must  be  made  payable  in  due  course  of 
administration. — Vance  v.  Smith,  124  Cal. 
219,  222,  56  Pac.  1031. 

18.  Default  judmnent  —  May  be  tsricea 
against  administrator  same  as  against  any 
other  party.  The  law  requires  that  lie  be 
served  with  process,  but  provides  no  means 
of  compelling  him  to  answer.— Chase  v. 
Swain,  9  Cal.  130.  136. 

14.  Discharge  of  executor  —  Judarmaemt 
after  is  void. — After  final  settlement  of  es- 
tate and  discharge  executor  or  admin  istra- 
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tor  Is  to  estate  functus  officio,  Is  as  com- 
pletely separated  from  estate  as  if  he  was 
dead,  and  therefore  decree  of  foreclosure 
of  mortgage  as  against  him  in  an  action 
commenced  after  his  discharge  is  nullity. — 
Willis  v.  Farley,  24  Cal.  491,  502. 

IS.    Effect    of    judgment— Not    merger.— 

No  difference  is  perceivable  between  allow- 
ance of  claim  on  Judgment  and  Judgment 
on  suit  brought  after  its  rejection,  which 
Judgment  merely  establishes  claim  same  as 
if  it  had  been  allowed.  By  such  Judgment 
<reditor  does  not  lose  any  lien  or  right 
which  he  had  by  original  Judgment,  nor 
does  original  Judgment  to  that  extent 
merge  into  Judgment  on  claim.  Certainly 
administrator  can  not  by  rejecting  claim 
and  compelling  creditor  to  establish  it  by 
suit  take  from  latter  any  right  that  would 
have  attached  to  claim  had  It  been  al- 
lowed without  suit. — Estate  of  Wiley,  138 
CaL  Sli.  30$,  71   Pac   441. 

It.    Same  — Rank     of    claim     not    detcr- 

nlatAr-Judgment  against  administrator 
**«  only  effect  of  claim  duly  allowed 
•gainst  estate  to  be  paid  in  due  course  of 
administration,  and  can  not  give  creditor 
any  further  rights,  and  therefore  In  action 
on  claim  presented  by  physician  for  at- 
tendance on  deceased,  question  whether 
WTices  were  rendered  during  last  illness, 
w  as  to  make  claim  entitled  to  rank  as 
preferred  claim,  is  Immaterial. — McLean  v. 
Crow,  gg  Cal.  644,  647,  26  Pac.  596. 

17.  Editable  Hen— Foreclosure  of. — Ex- 
ecutor occupies  same  position  as  decedent. 
Thus  where  decedent  has  delivered  unin- 
dorsed certificate  of  stock  as  security  for 
cote,  creditor  is  entitled  to  enforce  sale 
in  action  upon  rejected  claim  against  ex- 
enitor.  as  equity,  where  rights  of  third 
Parties  have  not  intervened,  will  deem  an 
imperfect  attempt  to  appropriate  specific 
pruperty  to  discharge  of  particular  debt  as 
'peeific  (equitable)  lien  upon  property  in- 
tended to  be  appropriated. — Hall  v.  Cayot, 
l«l  Cal  II,  16,  74  Pac.  299. 

W.  firreaeeu*  Judgment  against  execu- 
,w"™l"a>n»e»t  In  due  course     Correction  on 

••■••I.— In  the  case  of  an  action  on  a  re- 
jected claim  against  the  estate  of  a  dece- 
dent, the  Judgment  should  be  for  the  pay- 
ment of  the  claim  in  due  course  of 
•' drain  istration,  and  where  it  is  erroneously 
rendered  as  a  personal  Judgment  against 
'he  administrator  without  a  direction  to 
otm  to  pay  in  due  course  of  administration, 
it  should  be  corrected  on  appeal. — Brinkley- 
touglai  Fruit  Co.  v.  Silman,  33  Cal.  App. 
*<*.  HI  Pac  171,  following  the  doctrine  in 
Vaace  v.  8mlth,  124  Cal.  219,  56  Pac.  1031. 

**  Kseemtlsn  Exclusive  provision. — Au- 
thority to  allow  execution  of  Judgments 
lw  recovery  of  specific  real  or  personal 
**9erty  negatives  right  to  any  other  kind 
*f  execution,  and  when  considered  in  con- 
nection with  provisions  of  Probate  Act 
"Siting  judgments  as  claims  against  es- 
tate  forbids    execution    on    Judgments     In 
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all    other    cases. — Myers    v.    Mott,    29    Cal. 
359,  363. 

20.  Foreclosure— Sale  under  Probate  Act. 

— Section  148  of  Probate  Act  applied  to  all 
sales  except  in  case  where  execution  was 
actually  levied  prior  to  death  of  Judgment- 
debtor  and  no  exception  was  made  in  favor 
of  sales  under  foreclosure  of  mortgage. 
But  where  an  action  to  foreclose  was  pend- 
ing at  time  of  death,  district  court  having 
acquired -Jurisdiction  for  purposes  of  fore- 
closure, has,  under  well-recognized  rule  of 
equity,  right  to  give  full  relief,  and  for 
that  purpose  to  decree  and  execute  sale 
of  mortgaged  premises.  By  this,  however, 
it  is  not  meant  to  decide  that  if  claim  on 
mortgage  be  allowed  by  the  administrator 
and  probate  Judge,  plaintiff  could  still  go 
into  equity  court  for  order  of  sale. — Belloc 
v.   Rogers,    9   Cal.   123,   127. 

21.  Form  of  judgment. — Judgment  in  ac- 
tion on  rejected  claim  should  first  ascer- 
tain the  amount  due  and  adjudge  same 
valid  claim  against  estate  and  then  pro- 
vide that  it  be  paid  in  due  course  of  ad- 
ministration. No  .execution  on  judgraent 
can  be  awarded. — Rice  v.  Inskeep,  34  Cal. 
224,  226. 

22.  Same  — Amendment  of — While  Judg- 
ment { hat  plaintiff  "do  have  and  recover 
against  ...  as  executor  of  last  will  of 
.  .  .  deceased,"  etc.,  may  be  of  same  legal 
effect  as  form  prescribed  by  statute,  and 
while  plaintiff  may  not  under  law  be  au- 
thorized to  enforce  such  Judgment  against 
property  of  executor  it  should,  in  order  to 
avoid  any  doubt,  be  corrected  by  adding  at 
end,  "and  it  is  ordered  and  adjudged  that 
said  .  .  .  executor  pay  such  sums  in  due 
course  of  administration/' — Racoulllat  v. 
Sansevain,  82  Cal.  376,   397. 

23.  Judgment  in  action  on  promissory 
note  made  by  deceased  should  be  against 
administrator,  payable  In  due  course  of  ad- 
ministration, and  not  against  administra- 
tor personally.  Where  such  appears  from 
record  Judgment  may  be  amended  by  mo- 
tion in  trial  court,  or  be  modified  by  ap- 
pellate court. — Davis  v.  Lamb,  5  Cal.  Un- 
rep.  765,  35  Pac.  306. 

24.  Same  —  Modification  of.  —  Form  •  of 
Judgment  against  defendant,  "as  executor 
of  the  last  will  of  .  .  .  deceased,"  is  im- 
proper and  should  be  modified  by  adding 
words,  "payable  in  due  course  of  adminis- 
tration."— Drake  v.  Foster,  52  Cal.  225,  227. 

25.  Interest  — How  computed.— Only  ef- 
fect of  Judgment  on  rejected  claim  on  Judg- 
ment is  recognition  of  claim  as  debt  of 
estate,  and  same  rule  as  to  interest  applies 
as  applies  to  any  other  claim.  Interest 
should  not  be  compounded,  that  It,  Interest 
should  be  allowed  only  on  original  amount 
of  Judgment  from  Its  date. — Quivey  v  Hall 
19  Cal.  97,  101. 

As  to  Interest  on  Judgment  against  ex- 
ecutor, see  par.  29,  this  note. 

28.  Same-— Must  be  allowed  on  approved 
claim   from   date   of   approval  by  Judge,   as 
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under  above  section,  which  is  same  as  sec- 
tion .  140  of  former  Probate  Act,  it  ranks 
same  as  judgment. — Estate  of  Glenn,  74  Cal. 
567,  568,  16  Pac.  896.  See  Pico  v.  Stevens, 
18  Cal.  377,  888;  Deck's  Estate  v.  Gherke,  6 
Cal.  666,  667,  669;  Beckett  v.  Selover,  7  Cal. 
215,  239;  Estate  of  Hidden,  23  Cal.  363;  Es- 
tate of  McKinley,  49  Cal.  162;  Estate  of 
Olivera.  70  Cal.  184,  11  Pac.  624. 

27.  Interest  is  allowed  on  claim  from 
date  of  its  approval,  notwithstanding:  debt 
for  which  the  claim  was  made  did  not  bear 
interest. — Estate  of  Olivera,  70  Cal.  184, 
185,  11  Pac.  624. 

28.  Joint  judgment  aaraln«t  administra- 
tor.— At  common  law  there  could  not  be 
Joint  Judgment,  even  on  joint  demand, 
against  executor  or  administrator  of  de- 
ceased obligor  and  surviving  obligors,  for 
reason  that  as  to  former  Judgment  must 
be  payable  de  bonis  testatoris  and  as  to 
latter  de  bonis  propriis.  This  rule  has  not 
been  changed  in  this  state;  on  the  contrary, 
whole  system  of  our  probate  law  provides 
for  administration  of  estates  through  in- 
strumentality of  probate  courts  which  as- 
certain and  direct  order  in  which  debts  are 
to  be  paid,  giving  priority  to  such  as  are 
by  law  entitled  to  it.  It  has  been  held 
many  times  that  office  of  Judgment  against 
an  administrator  is  to  establish  claim  as 
debt  of  estate  to  be  paid  in  due  course  of 
administration. — Bank  of  Stockton  v.  How- 
land.   42  Cal.    129,    132. 

20.     Judgment  against  executor-— Interest. 

In  a  case  in  which   interest  is  allowable 

under  the  provisions  of  section  1494,  ante, 
the  above  section  contemplates  that  when 
established  by  the  court,  the  claim  shall  be 
upon  the  same  footing  as  if  it  had  been 
allowed  by  the  executor  and  judge,  and  to 
establish  "in  the  same  manner  as  if  it  had 
been  allowed  by  the  executor  or  adminis- 
trator and  the  judge"  it  must  bear  interest 
from  the  date  when  it  should  have  been 
so  allowed. — White  v.  Deerlng,  38  Cal.  App. 
516,   179   Pac.   401. 

As  to  Interest  generally,  see  pars.  25-27, 
this  note. 


30.  Modified  judgment  against  an  execu- 
tor* need  not  be  presented. — Judgment  in 
action  pending  at  death  in  which  executor 
was  substituted  prior  to  judgment  need 
not  be  presented  as  claim  against  estate, 
as  it  is  one  against  executor,  to  be  paid  in 
due  course  of  administration.  Filing  of 
certified  copy  of  original  docket  among 
papers  of  estate  is  sufficient. — Estate  of 
Brennan,  65  Cal.  517,  618,  4  Pac.  561. 


81.  Personal  Judgment  against  executor 
—Error  In  form  of—Corrected  by  modifi- 
cation*— In  a  case  in  which  the  judgment 
Is  erroneous,  because  it  is  a  personal  judg- 
ment against  the  defendant,  without  di- 
recting, as  required  by  the  above  section. 
that  the  payment  thereof  be  made  by  the 
defendant  out  of  the  estate  of  the  dece- 
dent in  the  due  course  of  administration, 
the  error  may  be  corrected  by  a  modifica- 
tion of  the  Judgment. — Dyer  v.  Mlnturn,  — 
Cal.  App.  — ,  189  Pac.  1046,  applying  doc- 
trine in  Drake  v.  Foster,  52  Cal.  225;  Vance 
v.  Smith,  124  Cal.  219,  56  Pac.  1031;  Brink- 
ley-Douglas  Fruit  Co.  v.  Silman,  83  Cal. 
App.   643,   166   Pac.   371. 

82.  Same  —  Not  permitted. — Suggestion 
of  death  of  defendant,  substitution  of  his 
administrator,  and  continuance  of  action 
against  him  subjects  proceeding  to  such 
rules  of  Probate  Act  as  are  applicable  to 
collection  of  claims  against  estates  of  de- 
ceased persons  and  liability  of  adminis- 
trator must  be  measured  by  that  act.  There 
Is  no  provision  of  act  subjecting  adminis- 
trator to  judgment  in  personam  upon  sole 
ground  that  estate  is  indebted  to  plaintiff. 
This  point  is  settled  by  section  140,  ante. 
That  section  is  mandatory  and  specifies 
only  form  of  judgment  that  may  be  ren- 
dered against  an  administrator  on  claim 
against  estate. — Myers  v.  Mott,  29  Cal.  359, 
363,    89    Am.    Dec.    49. 

83.  Removed  executor— Judgment  agala«t 
does  not  bind  estate. — Judgment  to  reach 
estate  must  be  rendered  against  party  en- 
titled to  represent  it,  and  must  also  be 
for  sum  of  money  to  be  levied  on  goods  and 
estate  of  deceased,  in  hands  of  defendant 
administrator  to  be  administered,  and. 
therefore,  judgment  so  as  to  bind  estate 
can  not  be  rendered  against  an  administra- 
tor who  has  been  suspended  or  removed. — 
More  v.  More,  127  Cal.  460,  461,  59  Pac.  823. 

34.  Where  executor  or  administrator  is 
removed  from  his  trust,  he  ceases  to  have 
any  connection  with  estate,  no  judgment 
relating  to  its  affairs  can  be  rendered 
against  him. — Wiggins  v.  Plumer,  31  N.  H. 
251;  National  Bank  of  Troy  v.  Stanton,  116 
Mass.  435;  Estate  of  Dunham,  8  Ohio  C.  C. 
162. 

35.  Time  within  which  transcript  of 
judgment  must  be  filed  is  not  stated.  While 
it  is  true  it  is  provided  that  allowed  claims 
must  be  filed  within  thirty  days  provision 
is  directory  merely  and  no  penalty  is  at- 
tached to  a  failure  to  do  so. — Estate  of 
Schroeder,  46  Cal.  304,  315. 


§  1505.  EXECUTION  NOT*  TO  ISSUE  AFTER  DEATH.  When  any  judg- 
ment has  been  rendered  for  or  against  the  testator  or  intestate  in  his  lifetime, 
no  execution  shall  issue  thereon  after  his  death,  except  as  provided  in  section 
six  hundred  eighty-six.  A  judgment  against  the  decedent  for  the  recovery  of 
money  must  be  filed  with  the  clerk,  or  presented  to  the  executor  or  adminis- 
trator, like  any  other  claim.    If  the  execution  is  actually  levied  upon  any  prop- 
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erty  of  the  decedent  before  his  death,  the  same  may  be  sold  for  the  satis- 
faction thereof;  and  the  officer  making  the  sale  must  account  to  the  executor 
or  administrator  for  any  surplus  in  his  hands.  A  judgment  creditor  having 
a  judgment  which  was  rendered  against  the  testator  or  intestate  in  his  life- 
time, may  redeem  any  real  estate  of  the  decedent  from  any  sale  under  fore- 
closure or  execution,  in  like  manner  and  with  like  effect  as  if  the  judgment 
debtor  were  still  living. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §  141 
Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  638,  §  43;  amend- 
ment approved  March  28,  1874,  Code  Amdts.  1873-4,  p.  414;  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  218,  held 
unconstitutional,  see  history,  §  5  ante;  amendment  approved  May  18, 
1915,  Stats,  and  Amdts.  1915,  p.  543.     In  effect  August  8,  1915. 


EXECUTION— NOT  TO  ISSUE  AFTER 
DEATH. 

1.  Affidavit  that  claim  is  due,  etc. — Not  re- 
quired, when. 

2,3.  Attachment  can  not  be  enforced. 

4.  Effect  of  allowance   of   claim  on   judg- 

ment. 

5.  Execution — Exclusive  provision. 

6.  Homestead  —  Levy  of  execution  creates 

no  lien. 

7.  Judgment    entered    after    death    of    de- 

fendant. 

8.  Jndgment-lien    not    destroyed — Construc- 

tion of  section. 


court  can  not  order  such  sale  in  absence  of 
any  statutory  provision  therefor  (per  Shat- 
ter, J.). — Myers  v.  Mott,  29  Cal.  359,  365, 
366,  89  Am.  Dec.  49. 

4.  Effect  of  allowance  of  claim  on  Judg- 
ment is  not  to  so  merge  the  judgment  in 
the  allowance  as  to  destroy  the  Hen  thereof. 
— Morton  v.  Adams,  124  Cal.  229,  231,  71 
Am.  St.  Rep.  53;  56  Pac.  1038. 

5.  Execution— Exclusive  provision. — Au- 
thority to  allow  execution  of  judgments 
for  recovery  of  specific  real  or  personal 
property  negatives  right  to  execution  of 
any  other  kind  of  Judgment. — Myers  v. 
Mott,  29   Cal.  359,  369,  89  Am.  Dec.'  49. 


q  \t~A*  a     •   a  *  •     *  4.  *•     Home"*««*— L^y  of  execution  creates 

9.  Modified    judgment    against    executor— ,    no    lien.— Property    impressed     with    char- 


Need  not  be  presented. 

10.  Sale — Enjoined  after  levy  of  execution 

may  be  made  after  death. 

11.  Statute    of    limitations    on    judgment — 

Death  stops  running. 

L  AflaaTft  that  claim  Is  due,  etc. — Not 
rremired  when  claim  in  judgment. — Culler- 
ion  v.  Mead,  22  Cal.  95,  100. 

2*    Attachment    can    not    be    enforced. — 

Where  attachment  has  been  levied,  if  de- 
fendant die  before  judgment  and  action  be 
continued  aa  against  his  representative, 
wort  rendering  judgment  has  no  power  to 
direct  sale  of  attached  property  to  satisfy 
judgment. — Bank  of  Stockton  v.  Howland, 
«  Cal.  129,  113.  See  Myers  v.  Mott,  29  Cal. 
'55,  89  Am.  Dec.  49. 

&  Death  of  defendant  destroys  lien  of 
attachment  and  where  administrator  has 
been  substituted  and  action  continued  judg- 
ment can  not  be  rendered  for  sale  of  at- 
tached property  and  application  of  pro- 
ceeds to  payment  of  judgment.  Right  of 
attachment  Is  merely  an  auxiliary  to  ac- 
tion which  legislature  may  give,  withhold, 
w  limit  at  pleasure  without  impairing  any 
substantial  right  of  either  party,  and 
plaintiff  can  not  claim  It  as  matter  of  right 
a*  something  necessarily  growing  out  of 
°r  connected  with  his  contract  as  he  may 
the  benefit  of  an  action  to  recover  his  debt. 
N'8)  mode  for  sale  of  attached  property 
other  than   by   execution    is    provided   and 
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acter  of  homestead,  no  matter  what  its 
value,  is  exempt  from  seizure  and  forced 
sale.  Levy  of  execution  creates  no  lien  but 
simply  foundation  for  proceedings  under 
Civil  Code  for  ascertainment  of  value,  etc. 
Therefore  Judgment  against  widow  and 
levy  of  execution  on  homestead  set  apart  to 
her  creates  no  liens  upon  property  so  as 
to  entitle  creditor  to  proceed  under  above 
section  directly  to  sale.— Sanders  v.  Russell 
86  Cal.  119,   121,  24  Pac.  852. 

7.  Judgment  entered  after  death  of  de- 
fendant and  substitution  of  his  represen- 
tative, payable  in  due  course  of  adminis- 
tration, upon  verdict  rendered  before  death, 
need  not  be  presented  as  claim  against 
estate. — Estate  of  Page,  50  Cal.  40,  43. 

8.  Juda-ment-llen  not  destroyed Con- 
struction of  section. — Construction  of  vari- 
ous provisions  of  code  upon  subject  and 
concurrent  provisions  of  former  general 
practice  and  probate  acts  leaves  no  doubt 
of  intention  not  to  extinguish  lien  of  judg- 
ment upon  death  of  Judgment-debtor.  The 
only  apparent  uncertainty  arises  from  fact 
that  Judgment  is  required  to  be  paid  by 
executor  or  administrator  in  course  of  ad- 
ministration, and  is  not  enforceable  by  ex- 
ecution. But  this  provision  is  not  incon- 
sistent with  continuance  of  lien,  and  within 
provision  itself  lies  quasi  recognition  of 
lien  in  ranking  it  with  recognized  lien  of 
mortgage.  To  look  at  consequences  of  any 
other  conclusion   is  to  find  additional  con- 
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flrmation  for  that  conclusion.  If  Judgment- 
debtor  could  transfer  his  property  and  then 
die,  leaving  to  his  creditor  barren  remedy 
of  claim  against  depleted  estate,  judgment- 
liens  which  have  been  so  much  favored  by 
law  would  lose  nearly  all  their  value.  Nor 
is  this  construction  affected  by  fact  that 
neither  Jo  section  1500,  ante,  nor  any  other 
section  is  provision  made  for  enforcing 
judgment-lien. — Morton  v.  Adams,  124  Cal. 
229.  231,  73  Am.  St.  Rep.  40,  56  Pac.  1038. 

0.  Modified  judgment  against  executor- 
Need  not  be  presented. — Where  defendant 
dies  after  judgment,  pending  motion  for 
new  trial,  upon  which  executor,  having  been 
substituted,  appears  and  procures  modifica- 
tion of  judgment,  presentation  of  such 
modified  judgment  as  claim  against  estate 
is  not  required,  same  being  in  effect  judg- 
ment against  executor,  and  payable  only  in 
due  course  of  administration. — Estate  of 
Brehnan,  65"  Cal.  517,  518,  4  Pac.  561. 

10.  Sale—Enjoined  after  levy  of  execu- 
tion may  be  made  after  death. — Where  ex- 
ecution is  actually  levied,  but  sale  re- 
strained by  court  in  Insolvency  proceedings 
against  debtor,  after  which  debtor  dies, 
sheriff  may  sell  property,  accounting  to  ad- 
ministrator for  any  balance   that   may  re- 


main, as  insolvency  proceedings  and  all 
orders  made  therein  were  abated  by  death, 
and  execution  having  been  actually  levied, 
creditor  is  entitled  to  enforce  his  judgment. 
— Vermont  M.  Co.  v.  Superior  Court,  99  Cal. 
579,  582,  34  Pac.  326. 


11.  Statute  of  limitations  on  judgment 
—Death  stops  running. — Running  of  statute 
of  limitations  on  judgment  rendered  In  life- 
time of  deceased  is  stopped  by  death.  The 
theory  of  statute  of  limitations  Is  that 
claimant  may  sue  or  prosecute  his  action, 
and  that  if  he  fait  to  do  so  it  is  his  own 
default,  but  upon  and  after  death  of  debtor 
right  of  action  has  ceased.  Presentation 
of  claim  against  estate  of  deceased  has  been 
substituted  for  suit  and  allowance  by  ad- 
ministrator places  it  among  the  recognised 
debts  of  estate  and  gives  it  same  effect  as 
judgment.  If  claim  be  rejected  right  to 
sue  does  not  come  from  existence  of  claim 
and  its  non-payment,  but  from  refusal  of 
administrator  to  recognize  it  as  just  claim 
against  estate.  The  right  -of  action  there- 
fore does  not  accrue  until  after  presenta- 
tion and  rejection  of  claim  and  claimant  is 
not  bound  *«.  present  it  until  after  publi- 
cation of  notice  to  creditors. — Quivey  v. 
Hall,  19  Cal.   97,  100. 


§  1506.    WHAT  JUDGMENT  IS  NOT  A  LIEN  ON  REAL  PROPERTY  OF 

ESTATE.    A  judgment  rendered  against  a  decedent,  dying  after  verdict  or 

decision  on  an  issue  of  fact,  but  before  judgment  is  rendered  thereon,  is  not  a 

lien  on  the  real  property  of  the  decedent,  but  is  payable  in  due  course  of 

administration.  x 

History:     Enacted  March  11,  1872. 


JUDGMENT— NOT  LIEN  ON  REAL 
PROPERTY,   WHEN. 

1.  Claim  not  necessary. 

2.  New  trial — Time  to  move  for. 

3.  Practice  —  In    Case    where   verdict   is    ren- 

dered but  no  formal  entry. 

4.  Ju«lgment-lien — Effect  of  presenting  claim. 

See,   ante.    §J  1490   et  seq.  and  notes. 

1.  Claim  not  necessary. — Judgment  en- 
tered after  death  of  party  on  verdict  or 
decision  rendered  in  his  lifetime  does  not 
require  presentation  as  claim  against  es- 
tate. Such  judgment  should  be  entered 
against  decedent  by  name,  and  effect  of  it 
is  same  as  if  it  had  been  entered  prior  to 
his  death,  except  that  it  can  not  be  made  to 
charge  estate  with  lien  having  priority  of 
payment,  and  is  payable  only  in  due  course 
of  administration,  and  being  so  payable  no 
purpose  would  be  served  by  presentation  of 
it  as  claim. — Estate  of  Page,  50  Cal.  40,  43. 

2.  New    trial— Time    to    move    for. — It    is 

probable  that  in  action  where  defendant 
dies  after  verdict  but  before  entry  of  judg- 
ment,   and    judgment    is   entered    after    his 


death,  time  to  move  for  new  trial  would  not 
commence  to  run  until  substitution  of  per- 
sonal representative  be  made. — Estate  of 
Page,  50  Cal.  40,  42. 

3.  Practice  — In  case  where  verdiet  la 
rendered  but  no  formal  entry  of  Judgment 
has  been  made  prior  to  death  of  defendant, 
statute  does  not  contemplate  any  substitu- 
tion of  personal  representative  prior  to  en- 
try of  judgment.  Proper  practice  is  to 
direct  entry  of  judgment  and  then  to  sus- 
pend all  further  proceedings  in  cause  until 
executor  or  administrator  be  appointed, 
qualified,  and  substituted  in  action. — Es- 
tate of  Page,  50  Cal.  40,  42. 

4.  Judgment- If  en— -Effect  of  presenting 
claim. — Allowance  of  claim  against  estate 
based  upon  judgment  which  is  a  lien  on 
certain  property,  has  not  effect  of  merging 
judgment  into  allowed  claim,  and  destroy 
lien  of  judgment  over  all  property  of 
debtor,  whether  subject  of  administration 
or  not.  Such  proposition  is  entirely  with- 
out support  in  any  of  decided  cases. Har- 
din v.  Melton,  28  S.  C.  38,  4  S.  B.  805  9 
S.   E.  423. 

As  to  entry  of  judgment  where  nlmimtlir 
die*  after  verdltt,  see,  ante,  S  4569  and   note. 
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§1607.  HAT  REFER  DOUBTFUL  CLAIMS.  EFFECT  OF  REFEREE'S 
ALLOWANCE  OR  REJECTION.  If  the  executor  or  administrator  doubts 
the  correctness  of  any  claim  presented  to  him  or  filed  with  the  clerk,  he  may 
enter  into  an  agreement  in  writing  with  the  claimant  to  refer  the  matter  in 
controversy  to  some  disinterested  person,  to  be  approved  by  the  superior  court, 
or  a  judge  thereof.  Upon  filing  the  agreement  and  approval  of  such  court  or 
judge,  in  the  office  of  the  clerk  of  the  court  for  the  county  in  which  the  letters 
testamentary  or  of  administration  were  granted,  the  clerk  must  enter  a  minute 
of  the  order  referring  the  matter  in  controversy  to  the  person  so  selected,  or, 
if  the  parties  consent,  a  reference  may  be  had  in  the  court ;  and  the  report  of 
the  referee,  if  confirmed,  establishes  or  rejects  the  claim  the  same  as  if  it  had 
been  allowed  or  rejected  by  the  executor  or  administrator  and  judge. 

History:  Enacted  March  11,  1872,  re-enactment  of  8  142  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  638,  8  44;  amendment 
approved  April  16,  1880;  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  91;  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  218,  held 
unconstitutional,  see  history,  §  5  ante;  amendment  approved  May  18, 
1915,  Stats,  and  Amdts.  1915,  p.  543.    In  effect  August  8,  1915. 


BEFEBRING  CLAIMS. 

L  Consent— Ref erenee  in  court. 

1  Construction  Gf  section  —  Practice  —  Find- 
ings—Judgment. 

1*  Coaseat  .Reference  la  court. — Refer- 
ence of  claim  may  be  had  in  court,  if  par- 
ties thereto  consent. — Hall  v.  Superior 
Conn,  69  Cal.   79,  80,  10  Pac.  257. 

1  CmMtraetloa  of  aeetlon  —  Practice— 
ytMlaga    Judamcat. — It  follows  from  above 

•action  that  referee  should  not  only  report 
in  writing  but  should  And  facts  upon  which 
court  is  thereafter  to  pronounce  judgment. 
Br  no  other  means  can  court  be  informed 
•o  m  to  act  Intelligently  in  matter.    There 


is  no  provision  for  waiving:  findings  of  ref- 
eree, and  fact  that  judge  himself  acted  as 
referee  is  immaterial,  as  when  acting:  in 
that  capacity,  as  in  law,  when  so  acting  he 
is  an  entirely  distinct  person  from  judge  of 
court.  Finding  that  evidence  is  insufficient 
to  establish  validity  of  claim  or  to  author- 
ise same  to  be  allowed  or  approved  is  fa- 
tally defective,  as  from  it  court  can  not 
say  whether  claim  as  presented  was,  in 
point  of  law,  one  that  should  have  been  al- 
lowed or  rejected  by  administrator,  and 
such  finding  will  not  support  order  approv- 
ing report  of  referee  and  judgment  that 
plaintiff  take  nothing  and  awarding  costs 
against  him. — Lee  Sack  Sam  v.  Gray,  104 
Cal.  243,  246,  38  Pac.  85. 


§1608.    TRIAL  BT  REFEREE,  HOW  CONFIRMED  AND  ITS  EFFECT. 

The  referee  must  hear  and  determine  the  matter,  and  make  his  report  thereon 
to  the  court  in  which  his  appointment  is  entered.  The  same  proceedings  shall 
be  had  in  all  respects,  and  the  referee  shall  have  the  same  powers,  be  entitled  to 
the  same  compensation  and  subject  to  the  same  control,  as  in  other  cases  of 
reference.  The  court  may  remove  the  referee,  appoint  another  in  his  place,  set 
•side  or  confirm  his  report,  and  adjudge  costs,  as  in  actions  against  executors 
or  administrators,  and  the  judgment  of  the  court  thereon  shall  be  as  valid  and 
effectual,  in  all  respects,  as  if  the  same  had  been  rendered  in  a  suit  com- 
menced by  ordinary  process. 

History:     Enacted  March  11,  1872,  re-enactment  of  8  143  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  639,  f  46. 


Am  f  eoaetraetlea  of  above  aectloa,  see, 
■nte,  1 1507,  note  par.  2. 


A»  to  refereaee,  see,  ante,  S8  638-645  and 
notes. 


|1509.  LIABILITY  OF  EXECUTOR,  ETC.,  FOR  COSTS.  When  a  judg- 
ment is  recovered,  with  costs,  against  any  executor  or  administrator,  he  shall 
be  individually  liable  for  such  costs,  but  they  mi^st  be  allowed  him  in  his 
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administration  accounts,  unless  it  appears  that  the  suit  or  proceeding  in  which 

the  costs  were  taxed  was  prosecuted  or  defended  without  just  cause. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  144  Probate 
Act;  repeal  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  218,  held  unconstitutional,  see  history,  §  5  ante. 


COSTS— LIABILITY  OP  EXECUTOR  FOB. 

1.  Conflict  of  sections. 

2.  Costs  on  appeal — Aggrieved  party. 

As  to  constitutionality  of  above  section, 
and  section  1081,  ante,  see,  ante,  §  1031  and 
note. 

As  to  costs  in  action  for  distributive 
share  under  section  1606,  post,  as  to  g*eaer- 
ally,  see,  post,  fi  1666  and  note. 

1.  Conflict  of  sections. — Above  section 
and  section  1039,  ante,  are  not  necessarily 
conflicting.  When  properly  construed  each 
may  have  full  force  and  effect.  When 
judgment   does   not   provide    that   costs   be 


payable  in  due  course  of  administration 
executor  is  personally  liable  and  execu- 
tion may  issue  against  him. — Stevens  v. 
San  Francisco  &  N.  P.  R.  Co.,  103  Cal.  252, 
253,  37  Pac.  146. 

2.     Costs    on    appeal— Aggrieved    party. — 

The  estate  is  not  an  aggrieved  party  on  an 
appeal  by  an  executor  as  such  from  an 
award  of  costs  against  him;  nor  is  he  an 
aggrieved  party,  unless  he  has  connected 
himself  with  the  proceedings  in  the  lower 
court,  by  motion  for  relief  from  the  costs, 
so  as  to  entitle  him  to  have  the  constitu- 
tionality of  above  section  and  Bection  1031, 
ante,  considered. — Meyer  v.  O'Rourke,  150 
Cal.  179,  88  Pac.  706. 


§  1510.  CLAIMS  OF  EXECUTOR,  ETC.,  AGAINST  ESTATE.  If  the  exec- 
utor or  administrator  is  a  creditor  of  the  decedent,  his  claim  duly  authenticated 
by  affidavit  shall  be  filed  with  the  clerk,  and  must  be  presented  by  the  clerk 
for  allowance  or  rejection  to  the  judge,  who  shall  allow  or  reject  it,  and  its 
allowance  by  the  judge  is  sufficient  evidence  of  its  correctness,  and  it  must  be 
paid  as  other  claims  in  due  course  of  administration.  If,  however,  the  judge 
reject  the  claim,  action  thereon  may  be  had  against  the  estate  by  the  claimant, 
and  summons  must  be  served  upon  the  judge,  who  may  appoint  an  attorney,  at 
the  expense  of  the  estate,  to  defend  the  action.  If  the  claimant  recover  no 
judgment,  he  must  pay  all  costs,  including  defendant's  reasonable  attorneys' 
fees,  to  be. fixed  by, the  court. 

History:  'Enacted  March  11,  1872,  substantial  re-enactment  of  §  145 
Probate  Act  as  amended  February  21,  1872,  Stats.  1871-2,  p.  52; 
amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  92;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  218,  held  unconstitutional,  see  history,  §  5  ante;  amendment 
approved  May  18,  1915,  Stats,  and  Amdts.  1915,  p.  453.  In  effect 
August  8,  1915. 


CLAIMS  OF  ADMINISTBATOB  AGAINST 

ESTATE. 

1.  Administrator  as  surety  of  deceased. 

2.  Attorney's  fees — How  fixed. 

3.  Claim  against  estate  in  favor  of  adminis- 

trator. 

4.  Same  —  Rejection    by    judge  —  Action    by 

claimant — Parties—Judgment. 

5.  Equitable  owner  of  claim. 

6.  Judgment    in    favor    of    administrator  — 

Character  and  effect  of. 

7.  Money  of  estate  in  hand  is  not  offset. 

1.     Administrator  as   surety   of  deceased. 

— The  administrator  being;  one  of  sureties 
on  bond  of  his  Intestate  is  incompetent  to 
act  upon  claim  presented  against  estate 
by  such  sureties  for  any  reimbursement  on 
account     of     judgment     rendered     against 


them. — Estate    ol    Hill,    67    Cal.    238,    244.    7 
Pac.   664. 

2.  Attorney's  fees— How  fixed. — Item  of 
attorney's  fees  should  not  be  included  in 
cost  bill,  as  court  and  not  party  or  attorney 
must  fix  that.  It  is  proper  to  apply  to 
same  court  that  tries  case  and  allows  costs 
to  fix  attorney's  fees  after  final  judgment. 
Allowance  may  be  made  for  services  ren- 
dered in  appellate  court  as  well  as  for 
those  rendered  in  trial  court. — Painter  v. 
Estate  of  Painter,  78  Cal.  625,  627,  21  Pac 
433. 

S.  Claim  agalast  estate  la  favor  of  ad- 
ministrator.— Judge  of  probate  court  Is 
guardian  of  the  estate  of  a  deceased  per- 
son, and  an  administrator  or  executor 
simply  acts  under  the  court's  direction; 
and,  under  above  section,  it  Is  not  necessary 
for  the  administrator  or  executor  to  re- 
sign   in    order    to    have    a    claim    allowed 
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against  the  estate  of  his  decedent. — Estate 
of  Gamier,  147  Cal.  460,  82  Pac.  68. 

4."  Same— Rejection  by  J«d*e— Actios  by 
eiataaat— Parties  — -  Judgment* — In  a  case 
in  which  a  claim  presented  against  the 
estate  by  the  administratrix  thereof  is  re- 
jected by  the  Judge,  an  action  may  be 
brought  thereon  by  her  against  the  estate, 
under  the  provisions  of  the  above  section, 
the  summons  to  be  served  on  the  judge,  who 
may  appoint  an  attorney,  at  the  expense 
of  the  estate,  to  defend  the  action;  and  a 
judgment  rendered  for  the  plaintiff  in  such 
action  it  not  personal,  but  merely  estab- 
lishes the  claim  against  the  estate,  to  be 
pud  In  the  course  of  due  administration. — 
Norton  v.  Estate  of  Norton,  41  Cal.  App. 
114. 181  Pac.  214,  following  the  doctrine  in 
Estate  of  More,  121  Cal.  636,  54  Pac.  148. 


V  Equitable  owner  of  claim. — Where 
executor  is  equitable  owner  of  claim  against 
estate  of  his  testator,  it  is  proper  that 
claim  be  presented  for  allowance  to  judge 
of  probate  department,  rather  than  that 
claim  be  presented  to  executor  by  holder 
of  legal  title. — Estate  of  Crosby,  55  Cal. 
574.  S7S. 


6.  Judgment  in  favor  of  administrator— 
Character  and  effect  of. — Judgment  against 
estate  in  favor  of  administrator  has  under 
above  section  the  same  fore e# and  effect  as 
judgment  recovered  under  section  1504, 
ante.  It  establishes  claim  as  if  it  had  been 
allowed  by  judge,  and  is  prima  facie  evi- 
dence of  its  correctness.  The  judgment  is, 
however,  subject  to  be  afterwards  con- 
tested by  any  person  interested  in  estate, 
in  same  manner  and  to  same  extent  as 
other  allowed  claims  might  be  contested. 
But  in  all  such  eases,  burden  Is  upon  party 
contesting  to  show  that  claim  was  not 
properly  allowed. — Estate  of  More,  121  Cal. 
636,  638,  64  Pac.  148. 

7.  Money  of  estate  In  band*  Is  not  offset. 

— Executor  must  present  his  claim  as  pro- 
vided by  above  section  or  same  is  waived 
as  in  other  cases,  and  such  presentation  is 
not  excused  by  fact  that  executor  had  in 
his  hands  moneys  of  estate  in  excess  of 
amount  of  his  claim,  nor  was  it  for  that, 
reason  impossible  for  him  to  make  re- 
quired verification  if  there  were  no  offsets 
to  claim,  moneys  in  his  hands  being  held 
in  his  representative  capacity  were  in  no 
sense  an  offset  to  claim  or  debt  due  him 
as  an  individual. — Estate  of  Hildebrandt, 
92  Cal.  433,  435,  28  Pac.  486. 


§1511.    EXECUTOR  NEGLECTING  TO  GIVE  NOTICE  TO  CREDITORS, 

TO  BE  REMOVED.    If  an  executor  or  administrator  neglects,  for  two  months 

after  his  appointment  to  give  notice  to  creditors,  as  prescribed  by  this  chapter, 

the  court  must  revoke  his  letters,  and  appoint  some  other  person  in  his  stead, 

equally  or  the  next  in  order  entitled  to  the  appointment. 

History:     Enacted  March  11,  1872,  re-enactment,  with  additions,  of 
§146  Probate  Act. 


NOTICE  TO  CREDITORS— NEGLECT   TO 
GIVE— REMOVAL. 

1.  Appeal  —  Abuse    of    discretion    must    be 
shown. 

1  Same— Does  not  stay  execution. 

3.  Construction  of  section— Estate  set  apart 
to  widow. 

1  Executor,  removal  of — Failure  to  publish 
notice. 

&  Sane— ''Must,"  construed. 
1  Sum— ''Neglects'1— Use  of  word  indicates 
purpose  of  law. 

8ee,  ante,  IS  1490  et  aeq.  and  notes. 

As  to  Intercut  em  decree  of  distribution. 
•Bswes  upon  oetfon  under  section  MM* 
•est,  see,  post,  1 1666  and  note. 

i.  Usual  JsrusTt  of  discretion  nut  be 
■nww— Appellate  court  will  not  interfere 
with  power  to  suspend  or  remove  executor 
or  administrator  unless  gross  abuse  of  dis- 
Tttloa  be  shown. — Deck's  Estate  v.  Gherke, 
<  Cat  666.  Us. 

X  Issui  Din  mot  stay  execution. — Ap- 
**al  from   order   suspending    or    removing; 

itainlstrator  does  not  suspend  operation  of 


order,  and  pending:  appeal  he  is  suspended, 
and  it  is  within  power  of  court  to  appoint 
special  administrator  to  act  during  period 
of  suspension,  and  during  such  time  ad- 
ministrator can  exercise  no  powers  and 
perform  no  duties  as  such. — More  v.  More, 
127   Cal.  460.   462,   69  Pac.  823. 

3.  Construction  of  section  —  Estate  set 
apart  to  widow. — Above  section  should  be 
construed  in  connection  with  section  1469, 
ante,  providing  that  estate  of  less  than 
one  thousand  Ave  hundred  dollars  in  value 
be  set  apart  to  widow,  or  to  widow  and  , 
children,  and  that  no  other  proceedings  be 
had  in  administration  thereof.  Notice  to 
creditors  is  proceeding  in  administration, 
and  is  not  necessary  in  case  of  estate  less 
than  one  thousand  five  hundred  dollars,  nor 
is  this  altered  by  fact  that  such  estate  has 
not  yet  been  set  apart,  for  as  widow  is  en- 
titled to  have  it  set  apart,  regardless  of 
time  which  might  elapse,  no  possible  good 
could  be  accomplished  by  publishing  notice 
to  creditors, — Estate  of  Atwood,  127  Cal. 
427,  429,  69  Pac.  770. 


4.  Exeentor,  removal  of— Failure  to  pub- 
lish notice. — Not  mandatory  in  the  sense 
that  the  court  Is  deprived  of  all  discretion 
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RETURN  OF  STATEMENT  OF  CLAIMS — PAYMENT,  ETC. 
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to  deal  with  the  situation;  but  is  to  be  con- 
strued as  requiring  the  revocation  of  let- 
ters when  failure  is  the  result  of  careless- 
ness or  design. — In  re  Chadbourne,  15  Cal. 
App.  365,  114  *>ac.  1012. 

5.     Same— >«M«st,"  construed  to  be  direc- 
tory,  when   such  construction  is   necessary 


to  carry  out  the  purpose  of  the  law. — In  re 
Chadbourne,  15  Cat  App.  369,  114  Pac  1012. 

«.  Same— "Neglect*"— Use  of  wort  Indi- 
cates purpose  of  law  to  clothe  court  with 
some  discretion  as  to  the  removal  of  the 
executor  for  the  cause  stated. — In  re  Chad- 
bourne,  15  Cal.  App.  370,  114  Pac.  1012. 


§1512.    EXECUTOR  TO  RETURN  STATEMENT  OF  CLAIMS.    At  the 

same  time  at  which  he  is  required  to  return  an  inventory,  the  executor  or 
administrator  must  also  return  a  statement  of  all  claims  against  the  estate 
which  have  been  filed  with  the  clerk,  or  presented  to  the  executor  or  adminis- 
trator, if  so  required  by  the  court,  or  a  judge  thereof,  and  from  time  to  time 
thereafter  he  must  present  a  statement  of  claims  subsequently  so  filed  or  pre- 
sented, if  so  required  by  the  court,  or  a  judge  thereof.  In  all  such  statements 
he  must  designate  the  names  of  the  creditors,  the  nature  of  each  claim,  when 
it  became  due,  or  will  become  due,  and  whether  it  was  allowed  or  rejected  by 
him,  or  not  yet  acted  upon. 

History:  Enacted  March  11,  1872,  re-enactment  of  8  147  Probate 
Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  92;  repeal  by  Code  Commission,  Act  March  8V  1901,  Stats, 
and  Amdts.  1900-1,  p.  218,  held  unconstitutional,  see  history,  §  6  ante; 
amendment  approved  May  18,  1915,  Stats,  and  Amdts.  1916,  p.  644. 
In  effect  August  8,  1916. 

§  1513.  PAYMENT  OF  INTEREST-BEARING}  CLAIMS.  If  there  be  any 
debt  of  the  decedent  bearing  interest,  whether  filed  or  not,  or  whether  pre- 
sented or  not,  the  executor  or  administrator  may,  by  order  of  the  court,  pay 
the  amount  then  accumulated  and  unpaid,  or  any  part  thereof,  at  any  time 
when  there  are  sufficient  funds  properly  applicable  thereto,  whether  said  claim 
be  then  due  or  not;  and  interest  shall  thereupon  cease  to  accrue  upon  the 
amount  so  paid.  This  section  does  not  apply  to  existing  debts  unless  the  cred- 
itor consent  to  accept  the  amount. 

History:  Enactment  approved  March  24,  1874,  Code  Amdts.  1873-4, 
p.  366;  amendment  approved  May  18,  1916,  Stats,  and  Amdts.  1915, 
p.  644.     In  effect  August  8,  1915. 


INTEREST-BEARING  CLAIM8— PAY- 
MENT OP. 

1.  Construction  and  application  of  section. 
2,3.  Only  section  on  subject. 

1.  Construction  and  application  of  sec- 
tion.— Payment  of  principal  as  well  as  in- 
terest is  contemplated.  Above  section  is 
modification  of  general  rule  as  to  time  of 
payment  of  class  of  claims  mentioned  in 
it,  but  it  is  designed,  however,  for  benefit 
of  estate  and  not  for  benefit  of  creditors, 
and  affords  no  right  to  creditor  to  compel 
payment  in  advance.  Order  under  above 
section  should  be  in  form  not  compulsory 
but  permissive  only,  and  then  administrator 
may  pay  or  not  as  his  discretion  suggests 
and  condition  of  estate  warrants.  If  he 
does  not  pay  claim  he  will  be  liable  to  es- 
tate for  interest  accruing  thereafter  unless 
he  can  show  his  neglect  to  pay  was  based 
on  sound  reason.     Creditor  can  not  compel 


immediate  payment  of  judgment  bearing 
interest,  and  so  preferred  claim,  and  court 
has  no  Jurisdiction  to  compel  immediate 
payment  by  an  imperative  and  mandatory 
order. — Estate  of  Hope,  106  Cal.  153,  155, 
89  Pac.  523. 

X  Only  section  on  subject.— With  ex- 
ception of  interest- bearing  claims  provided 
for  in  above  section  there  can  be  no  valid 
order  for  payment  of  claim  until  after  an 
order  of  settlement  of  account  in  which 
validity,   rank,   and   amount   of   claims    and 

balance    on    hand    has    been    adjudicated. 

Estate  of  McDougald,   143  Cal.  476,    483,   77 
•Pac.  443. 

3.  With  exception  of  above  section  relat- 
ing to  certain  interest-bearing  debts,  there 
is  no  provision  of  law  which  gives  court 
power  to  order  any  particular  debt  paid 
prior  to  settlement  of  administrator's  ac- 
count, except,  perhaps,  under  section  1646. 
post,  expenses  of  funeral  or  last  sickness 
or  family  allowance  might,  in  certain  cases 
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be  ordered    paid    before    such    settlement.       administrator's  account. — Estate  of  Spanier, 

Tbe  code  seems   to   contemplate   order   for       120  Cal.  698,  700,  53  Pac.  367. 

payment  of  debt   only  upon   settlement   of  See,  ante,   88  1490  et  seq.  and  notes. 

§1614.  MANNER  OF  CLOSING  ESTATES  WHEN  CLAIMS  ARE  UN- 
PAID AND  CLAIMANT  CAN  NOT  BE  FOUND.  Whenever  any  claim  has 
been  filed  or  presented  and  shall  have  been  approved  by  the  executor  or  admin- 
istrator and  by  the  judge,  but  the  same  has  not  been  paid,  and  the  estate  is  in 
all  other  respects  ready  to  be  closed,  if  it  be  made  to  appear  to  the  satisfaction 
of  the  court  or  judge,  by  affidavit,  or  by  testimopy  taken  in  open  court,  that 
the  sante  can  not  be,  and  has  not  been,  paid  because  the  claimant  can  not  be 
found,  the  court  or  judge  shall  make  an  order  fixing  the  amount  of  said  claim, 
with  interest,  if  any,  and  directing  the  executor  or  administrator  to  deposit 
the  amount  with  the  county  treasurer  of  the  county  in  which  the  estate  is 
being  probated,  who  shall  give  a  receipt  for  the  same,  and  who  shall  be  liable 
upon  his  official  bond  therefor.  Such  executor  or  administrator  shall  at  once 
make  the  deposit  in  accordance  with  such  order  of  court  and  shall  forthwith 
proceed  to  close  up  and  settle  such  estate.  Upon  the  final  settlement  of  his 
aeeounts,  the  receipt  of  such  treasurer  shall  be  received  as  a  proper  voucher 
for  the  payment  of  such  claim,  and  shall  have  the  same  force  and  effect  as  if 
executed  by  such  claimant. 

[After  five  yean  amount  deposited  in  state  treasury.]  When  the  amount  so 
deposited  is  not  claimed  within  five  years  the  court  or  judge,  upon  such  show- 
ing by  the  affidavit  of  the  county  treasurer,  must  direct  the  same  to  be  de- 
posited is  not  claimed  within  five  years  the  court  or  judge,  upon  such  showing 
of  the  affidavit  of  the  county  treasurer,  must  direct  the  same  to  be  deposited 
in  the  state  treasury  for  the  benefit  of  such  claimant,  or  his  legal  representa- 
tive to  be  paid  to  him  whenever,  within  five  years  after  such  deposit,  proof  to 
the  satisfaction  of  the  state  controller  and  state  treasurer  is  produced  that  he 
is  entitled  thereto.  When  so  claimed,  the  evidence  and  the  joint  order  of  the 
controller  and  treasurer  must  be  filed  by  the  treasurer  as  his  voucher,  and  the 
amount,  of  the  claim  paid  to  the  claimant,  or  his  legal  representative,  on  filing 
the  proper  receipt.  If  no  one  claims  the  amount,  as  herein  provided,  the  claim 
devolves  and  escheats  to  the  people  of  the  state  of  California  and  shall  be 
placed  by  the  state  treasurer  to  the  credit  of  the  school-fund.  This  section 
shall  be  applicable  to  any  and  all  estates  now  pending  in  which  a  decree  of 
final  discharge  has  not  been  granted. 

History:  Enactment  approved  March  18,  1903,  Stats,  and  Amdts. 
1903,  p.  203;  amendment  approved  May  18,  1915,  Stats,  and  Amdts. 
1915,  p.  544.    In  effect  August  8,  1915. 
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CHAPTER  VII. 

OF  SALES  AND  CONVEYANCES  OF  PROPERTY  OF  DECEDENTS. 

Article  I.  Sales,  in  General,  §§  1516-1519. 

II.  Sales  of  Personal  Property,  §§  1522-1527. 

"     III.  Summary  Sales  of  Mines  and  Mining  Interests,  §§  1529-1533. 

IV.  Sales  of  Real  Estate,  Interests  Therein,  and  Confirmation  Thereof,  ||  1536- 
1  1576. 

V.  Mortgages  and  Leases  of  Real  Estate,  §§  1577-1580. 


ARTICLE  I. 

SALES,  IN  GENERAL. 

§  1516.    Estate    chargeable   with   debts.     No  $  1518.    Petitions  for  orders  of  sale. 

priority.  §  1519.    But    one    petition,    order,    and    sale 
§  1517.     All  sales  to  be  under  oath:     Report:  must  be  had  when  it  is  possible 

Confirmation.  to  do  so. 

§1516.    ESTATE  CHARGEABLE  WITH  DEBTS.    NO  PRIORITY.    All  of 

the  property  of  a  decedent  shall  be  chargeable  with  the  payment  of  the  debts 
of  the  deceased,  the  expenses  of  administration,  and  the  allowance  to  the  fam- 
ily, except  as  otherwise  provided  in  this  code  and  in  the  Civil  Code.  And  the 
said  property,  personal  and  real,  may  be  sold  in  the  manner  prescribed  in  this 
chapter.  There  shall  be  no  priority  as  between  personal  and  real  property  for 
the  above  purposes. 

History:  Enacted  March  11,  1872,  founded  on  $  115  Probate  Act, 
which  provided  priority;  amendment  approved  March  24,  1874,  Code 
Amdts.  1873-4,  p.  367;  May  25,  1919,  Stats,  and  Amdts.  1919,  p.  1177. 
in  effect  July  26,  1919. 

ESTATE  LIABLE  FOR  DEBTS— SALE  16.  Execution  of  conveyance  by  executor 

AND  CONVEYANCE.  17, 18.  Marshaling  assets. 

1.  Assets  which  pass  to  representative.  19   8ame_Comlnon.Ulw  ^ 

2.  Assignment-Claim  for  money  paid.  2Q   g^^j^  ch„ged  on  ^  ^^ 

3.  Authority  is  statutory  and  specific  21   Petition  f(),   ^^  foundation  £or 

4.  Construction  of  above  section  —  Com-  order. 

munity  property.  22.  Same— Proceeding  for  sale. 

5.  Same-Of  section  1350   (now  1350a),  23    Po88es8ion  of  entire  ^ 

ante. 

6.  Corporation   as    executor  —  Additional  24-  ^^  o'  estate  of  decedent  by    repre- 

security  sentative— Real  or  personal — Discre- 

.      '  .  tion  of  court. 

7.  Same — Justification. 

„   ^  .  A       .  ,       ,     .     _  . .         .   .  ,  25-  Same— Sfcme— Petition  for  sale — Order 

8.  Debts  of  decedent—Entire  estate,  real  to  show  cause— Proof  of  compliance 

and  personal  is  liable.  with  order. 

9.  Same— Estate  charged  with  —  No  pri-  26.  8ame— Same— Presumption  in  favor  of 

ority.  order. 

10.  Same— Payment  of —  Property  undis-  27.  Same— Same — Purchase  by  executor  or 

posed  of  by  will — First  resorted  to.  administrator. 

11.  Same— Sale  of  real  estate  for  — Pur-  28.  Same  —  Same  — Sale  of  realty Dis- 

pose of  statute.  puted  claim  only  personalty Abuse 

12.  Same— Specific  legacy.  of  discretion." 

13.  Dispute    with   third    person — Jurisdic-  29.  Same— Same— Setting   aside    sale    dis- 

tion  over.  cretionary. 

14  15.  Estoppel.  30-  Same — Same — Same — Laches. 

ao«2 


Ck.  VII,  Art.  I.]        ASSIGNMENT — CONSTRUCTION — CORPORATE:    EXECUTOR, 


§1510 


31,32.  Same— Same— Validity  of. 

33.  Same  —  Same  —  Value  —  Omission    to 

state. 
31  Same — Same — Void  sale. 


1.  Assets    which    pan    to    representative 

to  be  administered  under  proper  direction 
of  probate  court,  consist  of  the  individual 
estate  of  the  decedent. — Theller  v.  Such,  57 
CiL  447,  459.     ' 

1  AaHgnmeat— Claim  for  money  paid  for 

filing  inventories,  etc.,  by  executor  upon  un- 
mthorlied  demand  of  county  clerk,  Is  not 
property  of  the  estate  and  may  be  assigned 
by  an  executor  without  procuring  an  order 
of  court  therefor. — Trower  v.  City,  etc.,  of 
San  Francisco,  157  Cal.  762,  768,  92  Pac.  1025. 
IS  L.  R.  A.   (N.  8.)   183. 

1   Authority   la   statutory  and  specific. — 

Authority  of  probate  court  to  order  sale  of 
real  property  of  intestate  is  derived  entirely 
from  statute.  It  is  limited  and  not  general 
authority.  It  may  be  exercised  in  certain 
specially  designated  cases,  and  can  be  exer- 
cised in  no  other. — Haynes  v.  Meeks,  20  Cal. 
ISfi,  312.  See  Townsend  v.  Gordon,  19  Cal. 
1*9:  Currle  v.  Stewart,  27  Miss.  55,  61  Am. 
l*c.  500;  Bloom  v.  Burdick,  1  Hill  (N.  Y.) 
130,  139:  Corwin  v.  Merritt,  3  Barb.  (N.  T.) 
141,  343. 


4.  Construction  of  above  section— -Cem- 
assny  property. — The  phrase  "of  the  prop- 
erty of  a  decedent"  in  above  section  is 
equivalent  to  entire  community  property 
mentioned  in  section  1402  Civil  Code. — Sharp 
t.  Loupe,  120  Cal.  89,  92,  62  Pac.  134,  686. 

3.    Same     Of    section    1350    (now    1350a), 

"1**— Must  be  construed  in  connection  with 
section  1365,   ante,   containing   the   limiting 
clause  that   relatives    of    the    deceased    are 
entitled  to  administration   only   when   they 
*re  entitled  to  succeed  to  the  personal  es- 
tate or  some  portion  thereof,  and  therefore, 
a  child  of  the  decedent  who  is  provided  for 
In  the  will  has  a  better  right  to  letters  of 
administration  with  the  will  annexed  than 
baa  the  widow  who  'is  not  mentioned  in  the 
*U1  unless  she   show   that   independent   of 
the  will  she  is  entitled  to  succeed  to  some 
wn  of  the  estate. — Estate    of    Crites,    155 
<-'*l  392,  393,  101  Pac.  316. 

••Corporation    aa    executor  —  Additional 

•"■rllj.— Authority  of  the  court  to  require 
additional  security  from  an  executor  when 
" -h  made  to  appeaf  that  the  original  un- 

♦uaklng  is  insufficient  for  any  reason  ap- 
ples to  the  equivalent  on  the  bond  given 
*T  a  corporation  and  even  though  the  court 

n  tn*  flr8t  instance  appointed  a  corporation 
««utor  without  bond  yet  at  any  time  dur- 
,n*  th«  ^ministration  of  the  trust  it  may 
"JWlre  further  or  additional  security  If  sat- 
ined that  the  interests   of  the  estate   de- 

™t.nd. lL— Estate  of  Kilborn,  5  Cal.  App.  161, 
165.  39  P*c>  m 

ti*  '***"" Justification. — Where  corpora- 
th*  J*  appolnted  executor  the  certificate  of 
a\*       k4n*  commissioner    by    the    act    of 

iw  *' 1Wl  (8taU*  1891'  p  490)  is  made 
•▼Wenct  proper  for  the  court  to  receive  in 


determining  the  solvency  of  the  corporation 
and  the  propriety  of  its  appointment  but- 
such  certificate  is  not  conclusive  evidence  of 
any  of  such  facts  and  notwithstanding  such 
certificate  it  is  within  the  power  of  the 
court  to  inquire  into  the  financial  condition 
of  the  corporation  and  if  it  should  appear 
that  the  assets  thereof  were  insufficient  as 
security  for  the  faithful  performance  of  the 
trust  to  refuse  the  appointment. — Estate  of 
Kilborn,  5  Cal.  App.  161,  166,  89  Pac.  985. 

&  Debts  of  decedent— Entire  estate,  real 
and  personal,  is  liable  in  hands  of  executor 
to  charge  of  all  debts. — Estate  of  Wood- 
worth,   31  Cal.  595,  613. 

As  to  estate  subject  to  debts,  expenses  of 
administration,  etc.,  see,  post,  9  1663  and 
note. 

9*  Same—  Estate  charged  with— No  prior- 
ity.— Under  the  provisions  of  the  above  sec- 
tion and  of  section  1358,  ante,  the  entire 
estate  of  a  decedent  is  chargeable  with 
debts  and  expense  of  administration  "except 
as  otherwise  provided"  in  relation  to  estates 
of  decedents;  and  in  the  absence  of  any 
other  statutory  regulation  in  regard  to  the 
payment  of  debts  all  legacies  will  be  re- 
duced in  equal  proportion  by  the  charges 
thus  imposed  upon  the  estate.  The' sections 
referred  to,  however,  are  supplemented  and 
modified  by  other  code  sections,  the  obvious 
aim  of  the  arrangement  being  to  satisfy  the 
charges  against  the  estate  with  the  least 
possible  interference  with  the  express  dis- 
positions of  the  testator,  and  by  the  provi- 
sions of  section  1663,  post,  all  specific  de- 
vices and  legacies  are  exempt  from  liability 
to  pay  debts  and  the  costs  of  administration 
where  it  appears  to  the  court  necessary  to 
carry  Into  effect  the  intent  of  the  testator, 
and  there  is  other  and  sufficient  estate. — 
Estate  of  Hall,  183  Cal.  61,  190  Pac.  364. 

10.  Same— Payment  of— Property  undis- 
posed  of  by   will— First   resorted    to. — In   a 

case  in  which  the  testator  leaves  debts,  and 
some  of  his  property  is  not  disposed  of  by 
his  will,  the  property  not  disposed  of  should 
be  first  resorted  to  for  the  payment  of  de- 
mands against  the  estate  and  for  the  pay- 
ment of  the  costs  of  administration,  for  the 
reason  that  the  law  endeavors  to  carry  out 
the  intention  of  the  testator  in  so  far  as  is 
possible,  and  for  that  reason  applies  to  the 
payment  of  debts  property  undisposed  of  by 
the  will  before  specific  legacies  are  resorted 
to.— Estate  of  Hall,  183  Cal.  61,  190  Pac.  364. 

11.  Same— Sale  of  real  estate  for— Pur- 
pose of  statute. — Prominent'  purpose  of  ad- 
ministration is  to  pay  debts  of  estate  from 
real  and  personal  property  of  deceased.  Ad- 
ministrator is  by  law  charged  with  this 
duty.  To  sell  real  estate  to  pay  debts  is  as 
plainly  step  in  administration  as  is  sale 
of  personal  property  for  same  purpose. — 
Burr! 3  v.  Kennedy,  108  Cal.  331,  338,  41  Pac. 
468. 

As  to  sale  of  decedent's  property  by  rep- 
resentative, see  pars.  24-34,  this  note. 

12.  Same — Specific  legacy  is  considered 
as  taken  out  of  general  personal  estate  and 
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exonerated  from  payment  of  debts.  Making 
of  specific  bequests  is  regarded  as  indicating 
an  intention  to  discharge  article  or  particu- 
lar portion  of  personal  property  specifically 
bequeathed  from  debts  of  testator. — Estate 
-of  Woodworth,  31  Cal.  695,  601. 

A*  to  determination  of  amoait  due  dev- 
isee, see,  post,  i  1564  and  note  par.  2,  also, 
Estate  of  Thayer,  142  Cal.  463,  456,  76 
Pac.    41. 

18.  Dispute  with  third  person— Jurisdic- 
tion over. — Probate  court  has  jurisdiction 
to  settle  estate  of  deceased  person,  but  has 
no  power,  save  in  certain  excepted  instances, 
to  determine  disputes  between  heirs  and  ex- 
ecutors, or  between  representatives  of  de- 
ceased and  third  persons. — Theller  v.  Such, 
67  Cal.  447,  469. 

14.  Estoppel. — One  who,  as  administrator, 
procured  a  mortgagee  of  property  constitu- 
ting a  homestead  to  purchase  the  property 
at  a  probate  sale  paying1  therefor  more  than 
the  amount  due  on  the  mortgage,  and  more 
than  the  value  of  the  property,  will  be 
estopped  after  distribution  of  a  portion  of 
the  estate  to  him  from  questioning  such  sale 
upon  the  ground  that  the  claim  upon  the 
mortgage  presented  to  the  estate  was  de- 
fective.— Raggio  v.  Palmtag,  165  Cal.  803, 
103    Pac.   312. 

15.  Whether  in  such  a  case  the  estoppel 
would  extend  as  to  the  Interest  of  other 
heirs  acquired  by  him  who  was  the  ad- 
ministrator subsequent  to  the  decree  of  dis- 
tribution, not  decided. — Raggio  v.  Palmtag, 
165  Cal.  803,  103  Pac.  312. 

16.  Execution  of  conveyance  by  execntor 

unless  pursuant  to  confirmation  of  sale  con- 
veys no  title. — Wells  Fargo  A  Co.  v.  Mc- 
Carthy, 5  Cal.  App.  301,  306,  90  Pac.  203. 

17.  Marshaling  assets. — Long-established 
rule  of  priority  in  marshaling  assets,  as 
between  legatees,  devisees,  and  heirs,  has 
not  been  disturbed  by  our  statute  as  be- 
tween legatee  of  personalty  and  devisees  of 
realty;  and  executor  is  not  authorized  to 
appropriate  rents  of  real  property  accrued 
subsequent  to  decease  of  testator  to  satis- 
faction of  mortgage-debt  in  exoneration  of 

•  personalty. — Estate   of   Woodworth,   31   Cal. 
595.   609. 

18.  All  estate  of  testator  is  made  assets 
in  hands  of  administrator  for  payment  of  all 
debts  of  every  kind,  under  our  statute,  if 
necessary  for  purpose,  whether  debts  be  of 
simple  contract,  specialty  debts,  or  other- 
wise, or  whether  charged  upon  particular 
estates  or  not.  One  class  of  creditors  Is  not 
to  look  to  executor  alone,  and  another 
class,  In  default  of  assets  in  hands  of  execu- 
tor, is  not  obliged  to  follow  heir,  devisee,  or 
specific  legatee. — Estate  of  Woodworth,  31 
Cal.  696,   613. 

19.  Same  —  Common-law  rule. — Under 
common  law  where  no  different  order  is 
prescribed  or  indicated  in  law,  as  between 
executors,  devisees,  and  heirs,  assets  of  de- 
ceased for  purpose  of  paying  debts  of  his 
estate  will  be  marshaled,  and  debts  paid  out 


of  them,  in  the  following  order:  First,  the 
general  personal  estate — that  is  to  say, 
personal  estate  not  specifically  bequeathed, 
or  expressly  or  by  implication  excepted; 
secondly,  lands  expressly  devised  for  pay- 
ment of  debts;  thirdly,  lands  descending  to 
heir;  and,  fourthly,  lands  devised. — Est&te 
of  Woodworth,  31  Cal.  595,  600.  See  4  Kent 
Com.    421. 


20.  Same— Debts  charged  on  real  estate. 

— Order  at  common  law  is  not  to  be  dis- 
turbed by  fact  that  lands  are  devised  sub- 
ject to  mortgage  or  encumbrance  thereon. 
The  personal  estate  is  first  to  be  applied 
and  exhausted,  even  for  payments  of  debts 
charged  upon  real  estate  by  mortgage,  or 
other  encumbrance,  if  debt  so  charged  upon 
it  was  personal  debt  of  testator;  for  mort- 
gage is  regarded  as  merely  collateral  secu- 
rity for  personal  obligation.  And  when 
testator  devises  lands  expressly  subject  to 
mortgage  he  is  considered  as  using  terms 
merely  as  descriptive  of  encumbered  condi- 
tions of  property,  and  not  for  purpose  of 
subjecting  his  devisees  to  burden. — Estate 
of  Woodworth,  81  Cal.  596,  600. 

21.  Petition  for  sale — Is  foundation  for 
order  of  sale;  assuming  that  court  acquires 
jurisdiction  originally  to  grant  adminis- 
tration upon  estate. — Haynes  v.  Meeks,  20 
Cal.    288,   312. 

As  to  petition  for  sale  hy  representative, 

see  par.   25,   this  note. 

22.  Same  —  Proceeding   for   sale,    though 

made  in  general  course  of  administration. 
Is  distinct  and  Independent  proceeding.  In 
nature  of  action  of  which  petition  Is  com- 
mencement, and  order  of  sale  is  judgment. 
— Haynes  v.  Meeks,  20  Cal.  288,  312;  Estate 
of  Spriggs,  20  Cal.  121. 

28.  Possession  of  entire  estate  both  real 
and  personal,  and  accruing  rents  and 
profits  of  former,  is  given  to  executor  or  ad- 
ministrator until  final  settlement  of  estate, 
or  until  estate  has  been  delivered  to  heirs 
or  devisees  by  order  of  court,  which  may 
be  done  before  final  settlement  as  provided 
by  law. — Estate  of  Woodworth,  31  Cal.  595, 
618. 

24.  Sale  of  estate  of  decedent  hy  repre- 
sentative—Real or  personal— Discretion  of 
court. — Under  the  provisions  of  the  above 
section  all  the  property,  both  real  and  per- 
sonal, of  decedent  may  be  sold  for  the 
purpose  of  paying  the  debts  of  the  decedent 
and  payment  of  the  expenses  of  administra- 
tion, but  the  question  whether  or  not  a 
sale  of  the  real  property  or  of  the  personal 
property  of  an  estate  shall  be  made,  is  one 
committed  to  the  sound  discretion  of  the 
probate  court. — Estate  of  Pavert,  177  Cal. 
353,  180  Pac.  827. 

As  to  proceeding  for  sale,  see  par.  22,  tills 
note. 

As  to  setting  aside  sale,  see  pars.  29,  30, 
this  note. 

As  to  the  right  of  heirs  or  legatees  to  on. 
loin  the  sale  of  realty  hy  the  execntor  ua«««. 
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ptwer  la    the    will,    see    note    Ann.    Cas.      ported    power    in    the    will,    and    afterward 


U12B,  1019. 

28.  Same— Same— Petition  for  sale — Or- 
ier  t«  skew  cause  Proof  of  compliance 
with  araer  as  to  publication  of  notice  to 
•how  cause  confers  Jurisdiction  of  all  par- 
ties Interested  in  the  estate  and  the  court's 
subsequent  action  upon  a  petition  for  sale 
Is  a  movement  within  its  jurisdiction,  to  be 
reversed  only  for  some  error  of  law  which 
might  be  shown  upon  direct  appeal. — Dane 
y.Layne,  10  Cal.  App.  366.  370,  101  Pac.  1067. 

As  U  petition  aa  foundation  for  order  of 

■ale,  see  par.   21,   this  note. 

26.  Same— Same— Prenumptlon     In    favor 

•f  trier. — In  acting-  upon  a  petition  for  sale 
after  jurisdiction  has  been  acquired  by  due 
process  of  law  the  superior  court,  although 
sitting  in  probate,  is  still  a  court  of  general 
Jurisdiction  and  Its  action  therein  is  en- 
titled to  the  same  presumptions  that  attach 
to  its  action  In  other  cases  when  collaterally 
attacked— Dane  v.  Layne,  10  Cal.  App.  866, 
370.  101  Pac  1067. 

27.  Same  Same— Purchase  by  executor 
•r  administrator. — It  is  true  that  the  act  of 
purchasing:  property  of  the  estate  by  the 
executor  or  administrator  thereof  Is  ex- 
pressly enjoined  by  section  1576,  post,  but 
ft  has  uniformly  been  held  in  this  state 
that  the  purchase  of  such  property  by  such 
officer  involves  an  act  which  is  not  void,  but 
only  voidable. — French  v.  Phelps,  20  Cal. 
App.  101,  128  Pac.  772,  776. 

Aa  te   purchase    by    executor    not    betas 
vsM,   but    voidable,    only,    see    French    v.  • 
Phelps.  20  Cal.  App.  101,  128  Pac.  774. 

Aa  to  validity  and  enforetblllty  of  pur- 
chase by  executor  or  administrator  of  lu- 
fereat  ef  devisee,  leajatee,  or  heir,  In  estate, 
see  note  Ann.  Cas.  1913 A,  1115. 

Aa  to  wbo  nay  not  purchase  at  Judicial 
execution  and  otber  compulsory  sales  be- 
came so  dotaar  may  conflict  wltb  other  du- 
ties, see  note  136  Am.  St.  Rep.  789-818. 

W.  Same  —  Same  —  Sale  of  realty — Dis- 
aster claim  only  personalty— Abuse  of  dls- 
mtlaa*—  In  a  case  in  which  the  personal 
property  of  an  estate  consists  of  a  promis- 
sory note  of  the  administrator,  who  denied 
Ms  liability  on  It,  it  was  not  an  abuse  of 
the  discretion  of  the  probate  court  to  order 
&  sale  of  the  real  property,  for  the  purpose 
•f  paying  debts. — Estate  of  Pavert,  177  Cal. 

1».  ISO  Pac.  827. 


a.    Sam— Same— Setting  aside  sale  dis- 

•"•Weamry* — Where  purchaser  fails  to  com- 
titte  aale  the  setting  aside  thereof  and 
wowing  a  new  sale  is  a  matter  in  the  dis- 
cretion ot  the  court  and  its  decision  will  not 
*•  Interfered  with  on  appeal. — Estate  of 
Un«.  5  Cal.  App.  684,  685,  91  Pac.  169. 

*•  list  ■  -same  Same— Laches. — Where 
*■*  Plaintiff  waits  for  nearly  twenty  years 
*****  fetching  her  majority  and  then  in- 
stitute* proceeding's  to  set  aside  a  sale 
■J***  to  an  innocent  purchaser  for  value  by 
***  wecntor  of  her  father's  estate  in  the 
waoat  food  faith  and  by  virtue  of  a  pur- 


con firmed  by  a  solemn  decree  of  the  court 
no  judicial  tribunal,  with  proper  regard  for 
vested  interests  and  that  wise  public  policy 
which  fosters  the  stability  of  titles,  should 
allow  her  want  of  actual  knowledge  of  the 
adverse  claims  to  operate,  under  such  cir- 
cumstances, to  protect  her  from  the  bar  of 
the  statute  of  limitations. — Bagley  v.  City 
and  County  of  San  Francisco,  19  Cal.  App. 
255,  125  Pac.  931,  983. 

As  to  sales  and,  in  that  connection,  laches 
In    applying-    for    orders    to    pay    debts,    see 

note  26  Am.  St.  Rep.  22. 

81.  Same— Same— Validity  of. — An  execu- 
trix who,  in  selling  real  estate  under  a 
will  which  provided  that  the  property  "may 
be  sold  when  a  fair  price  may  be  obtained 
therefor  satisfactory  to  all,"  used  the  same 
judgment  in  selling  such  property  as  she 
did  toward  her  own.  and  received  the  ap- 
probation of  her  two  brothers,  who  were 
co-owners  with  her  of  such  property,  will 
be  deemed  to  have  used  all  necessary  care, 
and  entitled  to  commissions  on  the  sale. — 
Estate  of  Robl,  163  Cal.  801,  127  Pac.  55. 

As  to  sales  void  for  that  la  excess  of  the 
order  of  sale,  see  note  17  Am.  Dec.  65. 

32.  Statutes  of  1851,  page  470,  section 
177  of  the  Probate  Act  in  effect  In  1872,  pro- 
vided that  notice  should  be  given  by  an 
executor  of  the  sale  of  real  estate,  unless 
there  was  special  direction  given  in  the 
will,  in  which  case  the  executor  should  be 
governed  by  such  direction.  It  was  held 
that  a  sale,  though  given  without  notice, 
was  not  invalid  where  the  will  made  no 
specific  direction  as  to  whether  the  sale 
should  be  with  or  without  notice,  but  pro- 
vided that  the  executors,  within  a  reason- 
able time,  should  sell  the  property. — Bag- 
ley  v.  City  and  County  of  San  Francisco, 
19  Cal.  App.  255,  125  Pao.  931. 

S3.  Same  —  Same  —  Value  —  Omission  to 
state. — A  sale  is  not  Invalid  on  account  of 
the  omission  to  state  in  petition  any  of  the 
matters  enumerated  provided  the  general 
facts  showing  that  a  sale  is  necessary  are 
proven  and  found.  The  necessity  for  a  sale 
is  the  prime  factor  for  consideration  and 
the  question  of  value  can  throw  no  light 
upon  such  question  of  necessity.  The  state- 
ment of  value  is  at  most  required  to  enable 
the  court  to  exercise  Its  discretion  more  in- 
telligently after  it  has  determined  the  sale 
to  be  necessary  and  a  petition,  setting  forth 
the  facts  showing  the  necessity  and  a  de- 
cree thereon  imports  a  finding  of  their 
truth  and  that  evidence  to  that  effect  was 
given  At  the  hearing  and  it  must  follow 
that  a  like  intendment  exists  in  relation 
to  these  matters  about  which  the  court 
should  take  testimony  that  it  might  intelli- 
gently exercise  a  discretion  as  to  the 
amount  of  property  which  should  be  ordered 
sold  under  the  circumstances  of  the  case  for 
it  is  manifest  that  the  statement  of  value 
could  only  be  important  in  connection  with 
the  exercise  of  such  discretion. — Dane  v. 
Layne,  10  Cal.  App.  366,  370,  101  Pac.  1067. 
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upon  an  estate  in  which  he  has  no  interest  bate  successfully  to  that  end,  has  no  stanl- 

and  for  ostensible  purpose  of  paying;  debts  ing    In    court    of    equity,    and    such    sale   is 

of  such  estate,  but  in  fact  to  procure  sale  voidable  and  will   be  set  aside   at  instance 

of   part   of   estate   to   himself,   and   directs,  of    any    one     injured    thereby. — Bergin    v. 

controls,  and  manages  proceedings   in  pro-  Haigrht,  99  Cal.  52,  55,  33  Pac.  760. 

§  1518.  PETITIONS  FOR  ORDERS  OF  SALE.  All  petitions  for  orders  of 
sale  must  be  in  writing,  setting  forth  the  facts  showing  the  sale  to  be  necessary, 
and,  upon  the  hearing,  any  person  interested  in  the  estate  may  file  his  written 
objections,  which  must  be  heard  and  determined.  A  failure  to  set  forth  the 
facts  showing  the  sale  to  be  necessary  will  not  invalidate  the  subsequent  pro- 
ceedings, if  the  defect  be  supplied  by  the  proofs  at  the  hearing,  and  the  gen- 
eral facts  showing  the  necessity  be  stated  in  the  order  directing  the  sale. 

History:  Enacted  March  11,  1872,  re-enactment  of  f  149  Probate 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p. 
367;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  218,  held  unconstitutional,  see  history,  8  5  ante. 

PETITION  FOB  ORDER  OF  SALE.  property  or  some  portion   thereof  for    that 

«.,.,...  ^         ,.  ...  .  .  purpose.   Both  must  appear  before  court  can 

1.  Jurisdiction  --  Compliance   with   provisions      take  Jurisdlct!on  of  proceedings.— Haynes  v. 

of  statute  is  necessary.  Meek8  20  Cal  288  S13 

2.  Same — Contents  of  petition.  3.    same— Petition  and  notice  are  Jnris- 

3.  Same  —  Petition    and    notice  are   jurisdic-  ■■^■•■■l-— As  in  all  similar  matters,    how- 

tional  ever,  if  court  has  by  petition  and  notice  ac- 

a            v  -a      a  quired     jurisdiction,     errors     afterward     in 

4.  Same— Void  order.  exercise  of  it  will  not  render  decree  invalid. 

1.  Jurisdiction— Compliance  wltn  awri-  — Burris  v.  Kennedy.  108  Cal.  331.  339.  41 
slons  of  statute  to  necessary  to  confer  juris-  Pac-  458- 

diction    upon   court   to   order   sale. — Haynes  4.     Same— Void    order. — Order    of    sale    is 

v.  Meeks,  20  Cal.  288,  315.  void    where    petition    upon    which    order    is 

2.  Same—Contents  of  petition.— Petition  based  is, fatally  defective,  and  Its  averments 
for  sale  of  real  property  under  original  Pro-  *ive  no  Jurisdiction  to  court.— Haynes  v. 
bate  Act  was  required  to  show  on  its  face  Meeks,  20  Cal.  288,  317. 

two  thing's:    First,  insufficiency  of  personal  As  to  entire  estate,  real  and  personal,  II- 


property  to  pay  debts  and  charges  against       able  for  debts,  expenses  of  administration, 

estate;  and  second,  necessity  of  sale  of  real       see,  post,  fi  1653  and  note. 

§1519.    BUT   ONE   PETITION,   ORDER,   AND   SALE  MUST  BE   HAD 

WHEN  IT  IS  POSSIBLE  TO  DO  SO.     When  it  appears  to  the  court  that  the 

estate  is  insolvent,  or  that  it  will  require  a  sale  of  all  the  property  of  the  estate, 

of  every  character,  to  pay  the  family  allowance,  expenses  of  administration, 

and  debts,  there  need  be  but  one  petition  filed,  but  one  order  of  sale  made,  and 

but  one  sale  had,  except  in  the  case  of  perishable  property,  which  may  be  sold 

as  provided  in  section  fifteen  hundred  and  twenty-two.     The  court,  when  a 

petition  for  the  sale  of  any  property  for  any  of  the  purposes  herein  named  is 

presented,  must  inquire  fully  into  the  probable  amount  required  to  make  all 

such  payments,  and  if  there  be  no  more  estate  than  sufficient  to  pay  the  same, 

may  require  but  one  proceeding  for  the  sale  of  the  entire  estate.    In  sueh  case 

the  petition  must  set  forth  substantially  the  facts  required  by  section  fifteen 

hundred  and  thirty-seven. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  367;  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt),  p.  92. 

An    to   orders   generally,    In    probate   pro-  Same— Sale    of    personalty    on*   see,     post, 

eeedlns;*,  see,  post,   8  1704  and  note.  99  1636,   1639  and   notes. 

Am  to  petition  generally,  see,  post,  99  1536, 

1639  and   notes. 
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ARTICLE  II. 

SALES  OF  PERSONAL  PROPERTY. 

{1522.  Perishable  and  depreciating  property  §  1526.    Sale    at    public   auction    or    private 

to  be  sold.  sale. 

1 1523.  Order  to  sell  personal  property.  §  1527.    Sale    of    personal    property    of    de- 

11324.  Partnership   interests  and  choses   in  ceased  persons. 

action,  how  sold.  §  1528.    Executor  and  guardian  may  borrow 

I  1525.   Order  of  sale.    What  to  be  first  sold.  on  chattel  mortgage. 

{1622.    PERISHABLE  AND  DEPRECIATING  PROPERTY  TO  BE  SOLD. 

At  any  time  after  receiving  letters,  the  executor,  administrator,  or  special 
administrator  may  sell  perishable  and  other  personal  property  likely  to  depre- 
ciate in  value,  or  which  will  incur  loss  or  expense  by  being  kept,  and  so  much 
other  personal  property  as  may  be  necessary  to  pay  the  allowance,  made  to  the 
family  of  the  decedent.  The  executor,  administrator,  or  special  administrator 
is  responsible  for  the  property,  unless  after  making  a  sworn  return,  and  on  a 
proper  showing,  the  court  shall  approve  the  sale. 

History:  Enacted  March  11,  1872,  founded  on  8  150  Probate  Act  as 
amended  April  13,  1860,  Stats.  I860,  Stats.  I860,  p.  175;  May  20,  1861, 
Stats.  1861,  p.  639,  §47;  1866,  Stats.  1865-6,  p.  765;  amendment  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p. 
219,  held  unconstitutional,  see  history,  f  5  ante;  amendment  approved 
May  26,  1919,  Stats,  and  Amdts.  1919,  p.  1178.    In  effect  July  25,  1919. 

§1628.    ORDER  TO  SELL  PERSONAL  PROPERTY.    If  claims  against  the 
estate  have  been  allowed,  and  a  sale  of  property  is  necessary  for  their  pay- 
ment, or  for  the  expenses  of  administration,  or  for  the  payment  of  legacies,  the 
executor  or  administrator  may  sell  all  or  so  much  of  the  personal  property  as 
way  be  necessary  therefor.    He  may  also  make  a  sale  from  time  to  time,  so 
long  as  any  personal  property  remains  in  his  hands,  and  sale  thereof  is  neces- 
sary. If  it  appear  for  the  best  interests  of  the  estate,  he  may,  at  any  time  after 
filing  the  inventory,  in  like  manner  sell  the  whole  or  any  part  of  the  personal 
property  belonging  to  the  estate,  whether  necessary  to  pay  debts  or  not.    Such 
arte  to  take  effect  only  upon  confirmation  by  the  court. 

History:  Enacted  March  11,  1872,  founded  on  g  160  Probate  Act; 
amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  368; 
April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  93;  May  25,  1919, 
Stats,  and  Amdts.  1919,  p.  1178;  May  20,  1921,  Stats,  and  Amdts. 
1921,  p.  193.    In  effect  July  29,  1921. 


**  *•)•  «t  peraomalty  ft*  beat  Interests  of  relieve  it  of  the  operation  of  above  section, 

•••••^-The  conversion  of  the  personal  es-  which  makes  it  subject  to  sale  for  the  best 

***•  of  the  decedent  into  realty  by  the  pur-  interests   of  the   estate,   whether   necessary 

<na»e  of  land  with   such    personal    estate,  to  pay  debts  or  not. — Bstate  of  Bazzuro,  161 

U*  the  taking  of  the  title  thereto  by  the  Cal.  74,  118  Pac.  434. 
*™alitrttor  in   his   own    name,   does   not  See,  ante,   8  1616  and  note. 

Ittai  PARTNERSHIP  INTERESTS  AND  OHOSES  IN  ACTION,  HOW 

SOLD.  Partnership  interests  or  interests  belonging  to  any  estate  by  virtue  of 
MnJ  partnership  formerly  existing,  interest  in  personal  property  pledged,  and 
**<*«•  in  action,  may  be  sold  in  the  same  manner  as  other  personal  property, 
**»  H  appears  to  be  for  the  best  interest  of  the  estate.  Before  confirming 
«*€  sale  ol  any  partnership  interest,  whether  made  to  the  surviving  partner  or 
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to  any  other  person,  the  court  or  judge  must  carefully  inquire  into  the  condi- 
tion of  the  partnership  affairs,  and  examine  the  surviving  partner,  if  in  the 
county  and  able  to  be  present  in  court. 

History:  Enacted  Maroh  11,  1872;  amendment  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  219,  held  uncon- 
stitutional, see  history,  §  5  ante. 

PARTNERSHIP   INTEREST— CHOSES  IN 
ACTION— HOW  SOLD. 

1.  Sale  of  partnership  interest — Under  articles 

of  copartnership. 

2.  Same — Executor  exceeds  his  authority  when. 

3.  Same — Good-will  of  partnership  business. 

1.  Sale  of  partnership  Interest— Uader 
article*  of  copartnership. — Where  articles 
of  copartnership  provided  in  detail  the  man- 
ner in  which  an  inventory  and  appraise- 
ment of  partnership  business  should  be 
taken  annually,  and  further  provided  that 
in  event  of  death  of  one  of  copartners  in- 
ventory should  be  taken  and  total  amount 
due  to  estate  of  deceased  partner  shall  be 
determined,  and  that  surviving;  partners 
may  at  their  option  purchase  interest  of 
deceased  partner  in  manner  provided  in 
articles  of  copartnership,  held  that  such 
contract  is  valid  and  binding:  In  all  re- 
spects; that  amount  of  purchase-price  for 
deceased  partner's  interest  in  business  was 
fixed  by  articles  with  such  sufficient  cer- 
tainty as  to  deny  court  right  to  hold  general 
accounting:;  and,  in  absence  of  showing:  of 
fraud,  to  some  extent  at  least  in  making: 
of  inventory  and  appraisement  which 
formed  basic  element  in  fixing:  purchase- 
price,  transaction  between  executor  of  de- 
ceased partner  and  surviving:  partners 
should  be  unheld.— Rankin  v.  Newman,  114 
Cal.  635,  649,  34  L.  R.  A.  265,  46  Pac.  742. 

As  to  partnership  Interest,  see,  post,  8  1685 
and   note. 


2.  Same— Executor  exceeds  his  authority 
when  he  does  not  follow  statutory  mode  in 
making:  settlement  and  sale  of  partnership 
interest;  and  articles  of  partnership  provid- 
ing: that  in  event  of  death  of  one  of  co- 
partners for  inventory  of  appraisement  of 
partnership  business  and  for  purchase  by 
surviving:  partners  of  interests  of  deceased 
partner  according:  to  such  appraisement 
does  not  confer  power  upon  executor  to 
make  settlement  of  surviving:  partner's  in- 
terest independent  of  assent  of  superior 
court  (cone.  op.  Beatty,  C.  J.t  Henshaw  and 
Temple,  J.  J.). — Rankin  v.  Newman,  114  Cal. 
635,  661,  84  L,  R.  A.  265,  46  Pac.  742.     ' 

As  to  necessity  of  order  of  court  to  sell 
partnership  Interest  or  choses  in  action*  see, 
ante,  8  1517  and  note.  par.  17;  also,  Bovard 
v.  Dickenson,  131  Gal.  162,  165,  63  Pac.  162. 

8.  Same— Good-will  of  partnership  busi- 
ness passes  to  surviving:  partners  under  pro- 
visions of  contract  of  partnership  which 
provides  "the  surviving:  partners  and  their 
successors  shall  also  have  right  and  privi- 
lege of  continuing:  said  business  under  said 
designation  and  name  of  Newman  &  Levi- 
son";  and  in  no  sense  does  such  good-will 
form  an  asset  of  estate. — Rankin  v.  New- 
man, 114  Cal.  635,  650,  34  L.  R.  A.  265,  46 
Pac.  742. 

As  to  sale  of  chose  in  action  by  foreign 
executors,  when  deemed  Invalid,  see,  ante. 
S  1617  and  note. 

Aa  to  transfer  of  good-will,  Including; 
name  of  establishment,  see  note  15  L.  R.  A. 
462. 


§1525.  ORDER  OF  SALE.  WHAT  TO  BE  FIRST  SOLD.  In  making 
orders  and  sales  for  the  payment  of  debts  or  family  allowance,  such  articles 
as  are  not  necessary  for  the  support  and  subsistence  of  the  family  of  the  dece- 
dent, or  are  not  specially  bequeathed,  must  be  first  sold. 

History:'  Enacted  March  11,  1372,  founded  on  §  151  Probate  Act 
as  amended  April  13,  I860,  Stats.  I860,  p.  175;  May  20,  1861,  Stats. 
1861,  p.  639,  §  48;  amended  March  24,  1874,  Code  Amdts.  18794,  p.  368; 
amendment  approved  May  25,  1919,  Stats,  and  Amdts.  1919,  p.  1178. 
In  effect  July  25,  1919. 


ORDER  OF  SALE— WHAT  TO  BE  FIRST 

SOLD. 

1.  Error  on  part  of  probate  court  can  not  be 

assumed. 

2.  Executor  not  party  aggrieved. 

3.  Family  allowance — Effect  of  order. 

1.  Error  on  part  of  probate  court  can 
not  be  assumed  in  adjudging  that  it  was 
not  necessary  to  exempt  property  specially 
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bequeathed  in  order  "to  carry  into  effect 
intention  of  testator,"  where  order  was 
made  applying  proceeds  of  articles  specially 
bequeathed  to  payment  of  creditors  on  ac- 
count of  last  sickness  of  deceased. — Estate 
of  Moulton,  48  Cal.  191,  193. 

2.  Executor  not  party  aggrieved. — Ex- 
ecutors can  not  complain  of  order'  of  pro- 
bate court  that  there  are  other  special  be- 
quests than  that  which  under  order  of  court 
was  applied  to  payment  of  creditor's  claim 
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against  decedent.  If  there  are  other  lega- 
tees, remedy  of  him  whose  bequests  is  ap- 
plied to  such  claims  is  to  seek  contribution 
from  such  other  legatees. — Estate  of  Moul- 
ton,  48  Cal.   191,   192. 

3.    Paarily    allowance— Effect    of    order. — 

Matter  of  family  allowance  is  to  be  decided 
upon  opinion  of  probate  court,  and  opinion 


of  one  of  executors  that  "there  is  every  rea- 
son to  believe  that  there  is  ample  in  said 
estate  of  B.  F.  Moulton  to  pay  such  family 
allowance"  can  not  be  given  effect  where 
court  found  as  fact  that  there  was  n© 
available  property  to  pay  expenses  of  last 
sickness  of  deceased. — Estate  of  Moulton, 
48  Cal.  191,   198. 


§1526.  SALE  AT  PUBLIC  AUCTION  OR  PRIVATE  SALE.  The  sale  of 
personal  property  may  be  made  at  public  auction  or  private  sale,  for  cash,  and 
after  public  notice  given  for  at  least  ten  days  by  notices  posted  in  three  public 
places  in  the  county,  or  by  publication  in  a  newspaper  in  the  county,  or  both, 
as  the  executor  or  administrator  may  determine,  containing  the  time  and  place 
of  sale,  and  a  brief  description  of  the  property  to  be  sold,  the  property  to  be 
sold  be  perishable  property,  in  which  latter  case  at  least  one  day's  notice  by 
posting  as  aforesaid  shall  be  given.  Public  sales  must  be  made  at  the  court- 
house door,  or  at  some  other  public  place,  or  at  the  residence  of  the  decedent ; 
but  no  sale  shall  be  made  of  any  personal  property  which  is  not  present  at  the 
time  of  sale,  unless  the  court  shall  otherwise  order. 

History:  Enacted  March  11,  1872,  founded  on  §§  152,  153  Probate 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p. 
369;  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  93;  May  20, 
1921,  Stats,  and  Amdts.  1921,  p.  209.    In  effect  July  29,  1921. 

§  1627.  SALE  OF  PERSONAL  PROPERTY  OF  DECEASED  PERSONS. 

Whenever  it  appears  to  the  court  on  any  hearing  of  an  application  for  a  sale 
of  real  property,  that  it  would  be  for  the  interest  of  the  estate  that  personal 
property  of  the  estate,  or  some  part  of  such  property,  should  first  be  sold;  the 
court  may  decree  the  sale  of  said  personal  property,  or  any  part  of  it,  and  the 
sale  thereof  shall  be  conducted  in  the  same  manner  as  if  the  application  had 
been  made  for  the  sale  of  such  personal  property  in  the  first  instance. 
History:  Enacted  March  18,  1905,  State,  and  Amdts.  1905,  p.  242; 
8ee,  ante,  S  1516  and  note. 


§1528.  EXECUTOR  AND  GUARDIAN  MAT  BORROW  ON  CHATTEL 
MORTGAGE.  Whenever  in  any  estate  now  being  administered  or  that  may 
hereafter  be  administered  or  in  any  guardianship  proceeding  now  pending  or 
that  may  hereafter  be  pending  it  shall  appear  to  the  superior  court,  or  to  a 
judge  thereof,  to  be  for  the  advantage  of  the  estate  to  borrow  and  raise  money 
upon  a  note  or  notes,  to  be  secured  by  chattel  mortgage  or  other  lien  upon  the 
personal  property  of  any  decedent  or  of  a  minor  or  an  incompetent  person, 
or  any  part  thereof,  for  the  purpose  of  paying  the  d^bts  of  such  decedent  or 
such  minor  or  incompetent  person,  the  court  or  judge  as  often  as  occasion 
therefor  shall  arise  in  the  administration  of  any  estate  or  in  the  course  of  any 
guardianship  may  authorize,  enfpower  and  direct  the  executors  or  administra- 
tors or  guardian  of  such  minor  or  incompetent  person  to  mortgage  such  per- 
sonal property,  or  any  part  thereof,  or  to  give  other  security  by  way  of  pledge 
or  other  lien  upon  such  personal  property,  or  any  part  thereof,  and  to  execute 
a  note  or  notes,  to  be  secured  by  such  mortgage,  pledge  or  lien ; 
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[Proceedings]  provided,  that  in  order  to  obtain  such  authorization  the  same 
proceedings  shall  be  had  and  taken  as  are  set  forth  in  section  one  thousand 
five  hundred  seventy-eight  of  the  Code  of  Civil  Procedure  and  which  are  re- 
quired thereby  to  obtain  an  order  to  mortgage  real  property  of  the  estate,  and 
upon  such  proceedings  being  had  the  court  shall  have  power  to  authorize  the 
exectitor  or  administrator  or  guardian  of  such  minor  or  incompetent  person  to 
borrow  and  raise  money  and  to  execute  a  note  or  notes  and  mortgages  or  pledge 
or  other  lien  upon  the  personal  property  of  the  estate  of  such  decedent  or 
minor  or  incompetent  person  in  the  same  manner  and  to  the  same  extent  and 
with  the  same  effect  as  is  provided  in  section  one  thousand  five  hundred  sev- 
enty-eight of  the  Code  of  Civil  Procedure  with  reference  to  mortgages  of  real 
property. 

History:     Enactment  approved  May  6,  1921,  Stats,  and  Amdts.  1921, 
p.  65.     In  effect  July  29,  1921. 


ARTICLE  III. 

SUMMAEY  SALES  OF  MINES  AND  MINING  INTEBEST8. 

5  1529.    Mines  may  be  sold,  how.  §  1532.    Order  of  sale,  when  and  how  made. 

$  1530.    Petition  for  sale,  who  may  file  and      §  1533.     Further   proceedings   to   conform    to 

what  to  contain.  articles  two  and  four. 

§  1531.    Order  to  show  cause,  how  made  and 

on  what  notice. 

§  1529.  MINES  MAT  BE  SOLD,  HOW.  When  it  appears  from  the  inven- 
tory of  the  estate  of  any  decedent  that  his  estate  consists  in  whole  or  in  part 
of  mines,  or  interests  in  mines,  such  mines  or  interests  may  be  sold  under  the 
order  of  the  court  having  jurisdiction  of  the  estate,  as  hereinafter  provided. 

History:     Enacted  March  11,  1872;  amendment  approved  April  16, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  93. 

SALE  OF  MINES.     "  Superior   Court,    116   Cal.    443,    449,    48    Pac. 

379 

1.  Defective  service  of  citation — How  reme- 

died to  acquire  jurisdiction  of  person.  *•    E*c*P*lo»    to   general   rale.— Sales    of 

rt    „  c  *    ..  j       •*!.•-       mines    and    mining:    interests    belonging     to 

2.  Same -Same -Action  commenced  within      e8tate  of  decedent  are  an  exception  to  rule 

a  Jea,r'  that  no  sale  of  decedent's  estate  can  be  or- 

3.  Exception  to  general  rule.  dered  except  when  it  is  necessary — first,  to 

4.  Tract  of  land  containing  one  hundred  and      Pa*  family  allowance;  second,  debts  of  de- 

fifteen  acres,  cedent;    third,    expenses   of   administration; 

fourth,  legacies.   Such  interests  may  be  sold 

1.  Defective  service  of  citation— How  when  it  is  expendient  to  do  so  in  interest 
remedied  to  acquire  Jurisdiction  of  person.  of  estate,  although  proceeds  are  not  needed 

— Where  defective  service  of  citation  on  one  to  pay  debts,  expenses,  etc.,  dictum. Smith 

of    several    parties    named    therein    is    had,  v.  Biscailuz,  83  Cal.  344„  349,  21  Pac.  15,   23 

court  upon  ascertaining  that  fact  can  bring  Pac.  314. 

party    in    by   citation    or   other   appropriate  ^     »iL..*  «#  i— .*  - *-.   ■ 

method.-San  Francisco   Protestant   Orphan  *   2™*  •"" d  *°"** ™n*  ***  •«**** 

Asylum  v.  Superior  Court,  116  Cal.  443.  449,  enTrv^Ttot  m^'i  ^  <"?   ^   mineral 

jft   Par    37fl  entry,  is  not  mine  or  mining  interest  within 

49  ±-ac.  *«».  meaning  of  above  section  (erroneously  cited 

2.  Same  —  Same  —  Action  commenced  as  section  1623  in  California  reports),  where 
within  n  year  from  probate  of  will,  can  not  there  is  no  direct  statement  either  in  peti- 
be  dismissed  merely  because  citation  not  tlon  or  order  that  property  is  either  mine 
properly  served  on  all  parties  in  interest  or  interest  in  mine,  and  where  it  is  not  even 
within  year  from  probate  of  will. — San  stated  that  there  is  any  mining  ground 
Francisco    Protestant    Orplian    Asylum    v.  upon  such  tract,  and  where,  throughout  en 
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tire  proceeding's,  such  lands  were  treated  "the  real  estate  belonging"  to  said  estate 
u  ret!  estate  except  for  name  which  it  hereinafter  described/'  and  follows  with  de- 
bars ("Irish  A  Byrne  Mine"),  and  where  scriptlon  of  property. — Estate  of  Byrne,  112 
order  of  court  directs  administratrix  to  sell  Cal.  176,  179,  44  Pac.  467. 


§1630.  PETITION  FOR  SALE,  WHO  MAT  FILE  AND  WHAT  TO  CON- 
TAIN. The  executor  or  administrator,  or  any  heir  at  law,  or  creditor  of  the 
estate,  or  any  partner  or  member  of  any  mining  company,  in  which  interests  or 
shares  are  held  or  owned  by  the  estate,  may  file  in  the  court  a  petition,  in  writ- 
ing, setting  forth  the  general  facts  of  the  estate  being  then  in  due  course  of 
administration,  and  particularly  describing  the  mine,  interest,  or  shares  which 
it  is  desired  to  sell,  and  particularly  the  condition  and  situation  of  the  mines 
or  mining  interests,  or  of  the  mining  company  in  which  such  interests  or  shares 
are  held,  and  the  grounds  upon  which  the  sale  is  asked  to  be  made. 

History:  Enacted  March  11,  1872,  founded  on  §  153  Probate  Act 
as  amended  March  31,  1886,  Stats.  1865-6,  p.  539,  8  2;  amendment  ap- 
proved April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  93. 

Aa  to   petltloa    tor    sale,    severally,    see,  Am  to  sale  of  mines  and  minim**  interests, 

ante,  ( 1S18  and  note.  exception  to  gjeaeral  rale  goireralnsr  sales  of 

Hmt    Petition     fatally     defective     when  property  of  estates  to  pay  debts,  expenses, 

ncsrarea  by  above  section,  see,  post,  8  1537  etc-»  8ee»  ante»  *  1629  and  note- 
and  note  pars.  24,  50,  51. 


§1631.    ORDER  TO  CAUSE,  HOW  MADE  AND  ON  WHAT  NOTICE. 

I'pon  the  presentation  of  such  petition,  the  court,  or  a  judge  thereof,  must 
make  an  order  directing  all  persons  interested  to  appear  before  such  court,  at 
a  time  and  place  specified,  not  less  than  four  or  more  than  ten  weeks  from  the 
time  of  making  such  order,  to  show  cause  why  an  order  should  not  be  granted 
to  the  executor  or  administrator  to  sell  such  mine,  mining  interests,  shares,  or 
stocks,  as  are  set  forth  in  the  petition  and  belonging  to  the  estate. 

[Penonally  served  on  persons  interested.]  A  copy  of  the  order  to  show 
cause  must  be  personally  served  on  all  persons  interested  in  the  estate,  at  least 
ten  days  before  the  time  appointed  for  hearing  the  petition,  or  published  at 
least  four  successive  weeks  in  such  newspapers  as  such  court  or  judge  shall 

specify; 

[la  Ilea  of  publication.]    provided,  however,  that  when  it  appears  from  the 

inventory  and  appraisement  that  the  value  of  the  whole  estate  does  not  exceed 

tke  sum  of  two  hundred  and  fifty  dollars,  the  court  or  a  judge  thereof,  may 

*t  his  discretion  order  in  lieu  of  publication  that  notices  of  the  hearing  thereof 

to  posted  in  at  least  three  public  places  in  the  county.    If  all  persons  inter- 

tstedinthe  estate  signify  in  writing  their  assent  to  such  sale,  the  notice  may 

**  dispensed  with. 

History:  Enacted  March  11,  1872,  founded  upon  8  153  Probate  Act 
aa  amended  March  31,  1866,  Stats.  1865-6,  p.  539,  I  2;  amendment  ap- 
proved April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  94;  May  26, 
1915,  Stats,  and  Amdts.  1915,  p.  858.    In  effect  August  8,  1915. 


M 1SS2, 158S 


ORDER    OP    SALE— PROCEEDINGS    TO    CONFIRM.  [Pt.  III.  Tit.  XI, 


1.     Jurisdiction— Statement  In  the  petition 

that  there  were  no  debts  or  expenses  of  ad- 
ministration accrued  and  unpaid  is  sufficient 
to  vest  jurisdiction  so  far  as  that  point  is 
concerned,  where  prior  accounts  of  admin- 
istratrix had  been  settled  and  petition 
sought  sale,  not  to  pay  debts  and  past  ex- 
penses, but  to  provide  for  family  allowance 


and  further  expenses  of  administration.— 
Richardson  v.  Butler,  82  Gal.  174,  179,  1$ 
Am.  St.  Rep.  101,  23  Pac.  9. 

As  to  sale  of  mines  and  minima*  Interests, 
exception  to  sjeneml  rale  a*overnlna*  amies 
•f  property  of  eatatea  to  pay  debts,  expense*. 

etc.,  see,  ante,  6  1529  and  note. 


§  1S32.  ORDER  OF  SALE,  WHEN  AND  HOW  MADE.  If,  upon  hearing 
the  petition,  it  appears  to  the  satisfaction  of  the  court  that  it  is  to  the  interest 
of  the  estate  that  such  mining  property  or  interests  of  the  estate  should  be  sold, 
or  that  an  immediate  sale  is  necessary  in  order  to  secure  the  just  rights  or 
interests  of  the  mining  partners,  or  tenants  in  common,  such  court  must  make 
an  order  authorizing  the  executor  or  administrator  to  sell  such  mining  inter- 
ests, mines,  or  shares,  as  hereinafter  provided. 

History:  Enacted  March  11,  1872,  founded  on  9  153  Probate  Act 
as  amended  March  22,  1866,  Stats.  1866-6,  p.  359,  9  4;  amendment  ap- 
proved April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  94. 

As  to  power  of  court  to  appropriate  any  Aa  to  Bate  of  Balnea  and  mining;  Interests, 

of  funda  of  estate  to  aid  either  proponent  exception  to  general  rule  a-OTernlna*  sales  of 

or    contestant    aefore   probate    la    permitted  property  of  eatatea  to  pay  debts,  cj 

or  denied,  see  Henry  v.  Superior  Court,  93  etc.,  see,  ante,   8  1629  and  note. 
Cal.  569,  673,  29  Pac.  230. 


§  1S33.  FURTHER  PROCEEDINGS  TO  CONFORM  TO  ARTICLES  TWO 
AND  FOUR.  After  the  order  of  sale  is  made,  all  further  proceedings  for  the 
sale  of  such  mining  property,  and  for  the  notice,  report,  and  confirmation 
thereof,  must  be  in  conformity  with  the  provisions  of  article  four  of  this 

chapter. 

History:     Enacted  March  11,  1872,  founded  on  9  153  Probate  Act  as 
amended  March  22,  1866,  Stats.  1865-6,  p.  359,  S  5. 


Aa  to  sale  of  mlnea  and  mining*  interests, 
exception   to    general  rule   a-overnina*   sales 


of    property    of    eatatea    to    pay    debts,    ex- 
penses, etc.,  see,  ante,   8  1529  and  note. 


ARTICLE  IV. 

THE  SALE  OP  REAL  ESTATE,  INTERESTS  THEREIN,  AND  CONFIRMATION 

THEREOF. 


§  1536. 
§  1537. 
$  1538. 
§  1539. 
§  1540. 

I  1541. 
g  1542. 
§  1543. 
5 1544. 


Executor  or  administrator  may  sell 
property,  when. 

Verified  petition  for  sale,  what  to 
contain.     [Repealed.] 

Order  to  persona  interested  to  ap- 
pear.    [Repealed.] 

Copy  to  be  served,  assent  given,  or 
publication   made.  -  [Repealed.] 

Hearing  after  proof  of  service. 
Presentation  of  claims.  [Re- 
pealed.] 

Administrator,  executor,  and  wit- 
nesses may  be  examined. 

To  sell  real  estate  or  any  part,  when. 
[Repealed.] 

Order  of  sale,  when  to  be  made. 
[Repealed.] 

What  the  order  of  sale  must  contain. 
May  be  at  public  or  private  sale. 
[Repealed.] 


§ 

§ 


8 
I 


§ 
§ 

$ 
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1545. 

1546. 

1547. 
1548. 
1549. 

1550. 

1551. 

1552. 

1553. 
1554. 

1555. 
1556. 


Interested    persons    may    apply    for 

order  of  sale.     Form  of  petition 
To  deliver  copy  of  order  to  executor. 

[Repealed.] 
Notice  of  sale.     [Posting.] 
Time  and  place. 
Private    sale    of    real    estate,     how 

made,  and  notice.    Bids,  when  and 

how  received. 
Ninety  per  cent  of  appraised   value 

must  be  offered. 
Purchase   money   on   sale   on    credit. 

how  secured. 

Return   of   proceedings;    proceedings 
on. 

May  file  objections,  when  and  who. 
When  order  of  confirmation  is  to  be 

made,  and  when  not. 
Conveyances. 
Order  of  confirmation,  what  to  state. 


Ik.  VII,  Art.  IV.  1        WHEN  EXECUTOR,  ETC.,  MAY  SELL  PROPERTY. 


§1586 


1 1557.    Sale  may  be  postponed.  4     §  1569. 

i  15.38.    Notice  of  postponement. 

11559.    Sale  of  real  estate  by  agent:     Con-      §1570. 
tract :    Commission. 

{1560.    Where  payment  of  debts,  etc.,  pro- 
vided for  by  will. 

11561.  Sale  without  order.  §1571. 

1 1562.  Where  provision  by  will  insufficient. 

\ 1563.    Estate  subject  to  debts,  etc.  ft  1572. 

5 1564.    Contribution  among  legatees.  §  1573. 

{1565.    Contract  for  purchase  of  lands  may 

be  sold,  how.  §  1574. 

1 1566.    Conditions  of  sale. 

J 1567.    Purchaser  to  give  bond.  §  1575. 

1 1568.    Executor  to  assign  contract.  §  1576. 


Sales  by  executors  or  administrators 

of  lands  under  mortgage  or  lien. 
Holder  of  the  mortgage  or  lien  may 

purchase  the  lands.    His  receipt  to 

the  amount  of   his  claim  a   valid 

payment  pro  tanto. 
Administrator    and    executor    liable 

for  misconduct  in  sale. 
Fraudulent  sales. 
Limitation   of   actions    for   vacating 

sale,  etc. 
To  what  cases  preceding  section  not 

to  apply. 
Account  of  sale  to  be  returned. 
Executor,  etc.,  not  to  be  purchaser. 


§1636.    EXECUTOR   OB   ADMINISTRATOR   MAY   SELL   PROPERTY, 

WuN.  When  a  sale  of  property  of  the  estate  is  necessary  to  pay  the  allow- 
ance of  the  family,  or  the  debts  outstanding  against  the  decedent,  or  the  debts, 
expenses,  or  charges  of  administration,  or  legacies;  or  when  it  is  for  the 
advantage,  benefit,  and  best  interests  of  the  estate,  and  those  interested  therein, 
that  the  real  estate,  or  some  part  thereof,  be  sold,  the  executor  or  adminis- 
trator may  sell  any  real  as  well  as  personal  property  of  the  estate. 

History:  Enacted  March  11,  1872,  founded  on  f  154  Probate  Act  as 
amended  May  20,  1861,  Stats.  1861,  p.  640,  S  61;  amendment  approved 
March  24,  1874,  Code  Amdts.  1873-4,  p.  369;  April  16,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  94;  March  23,  1893,  Stats,  and  Amdts. 
1893,  p.  212;  May  25,  1919,  Stats,  and  Amdts.  1919,  p.  1179.  In  effect 
July  25,  1919. 
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SALE  OF  PBOPEBTY  BY  EXECUTOB. 

1.  Amendment  of  law — Prior  'to  amend- 
ment of  1893. 

M.  Same— Effect  of. 

4.  Collateral  attack. 

5,6.  Constitutional  law. 

7.  Construction  of  section— Original  read- 

ing. 

8.  Same— Sale  for  advantage  of  estate. 

9.  Expenses  of  administration — Sale  for. 

10.  Findings — Jurisdictional  facts. 

11.  Judgment  of  court — Petition  must  sup- 

port 

12.  Jurisdiction — Compliance  with  statute 

as  to  necessity  for  sale. 

13.  Order  necessary. 

14.  Order  to  show  cause  why  sale  should 

not  be  made — "As  shall  be  neces- 
sary"—Sufficiency  of. 

15.  Same  — Specific   enforcement   of   con- 

tract. 

16.  Personal  property — If  still  in  existence, 

most  be  used. 

17.  Powers  of  administrator — Payment  of 

liens,  taxes,  etc. 

18.  Proceeding  for  order  of  sale — Power 

of  court. 

19.  Redemption  of  property — Sale  for  pur- 

pose of. 

23.21.  Sale    for  benefit   of   estate  —  Amend- 
ment of  1893. 


22-  24.  Same — Confirmation  of  sale — Appeal 
from — New  method  of  appeal — Duty 
of  court. 

25-  31.  Same — Confirmation  to  other  than  pur- 
chaser —  Appeal  —  "Party  ag- 
grieved. ' ' 

32.  Same — Effect  of  code  amendment  of 
1919 — Preliminary  order  of  sale  un- 
necessary. 

33.  Same  —  Specifically  devised  lands  — 
Denying  application  for  sale — Dis- 
cretion of  court. 

34.  Unmatured  debts  included. 

35.  Vesting  of  title  in  heir. 

1.  Amendment  of  law— Prior  to  amend- 
ment of  1898  property  of  an  estate  was  to  be 
sold  for  payment  of  family  allowance,  or 
debts  due  from  decedent,  expenses  of  admin- 
istration, or  payment  of  legacies. — Estate  of 
Porter,  129  Cal.  86,  88,  79  Am.  St.  Rep.  78, 
61  Pac.  669. 

As    to   effect   of   amendment   of   1898*   see 

pars.   18,   19,   this  note. 

An  to  effect  of  amendment  of  1919,  see, 
par.   30,   this   note. 

2.  Same  — Effect  of. — Above  section  as 
amended  in  1893,  so  as  to  authorize  sale 
"for  advantage,  benefit,  and  best  interests 
of  estate,  and  those  interested  in  it,"  does 
not  apply  to  estate  of  decedent  who  died 
in  1883. — Estate  of  Freud,  131  Cal.  667,  670. 
63  Pac.  1080.  See  Estate  of  Packer,  125  Cal. 
396,  73  Am.  St.  Rep.  58,  58  Pac.  69. 
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3.  Where  deceased  died  prior  to  amend- 
ment of  1893  to  above  and  succeeding  sec- 
tion, title  to  land  vested  In  heirs,  subject 
only  to  such  powers  to  order  sale  in  course 
of  administration  as  were  then  possessed  by 
court;  these  vested  rights  could  not  be  im- 
paired or  affected  by  subsequent  legislation 
giving  power  of  sale  for  different  or  greater 
purposes  than  those  conferred  by  law  in 
force  at  the  date  of  death  of  deceased. — 
Estate  of  Newlove,  142  Cal.  377,  879,  75  Pac. 
1083. 

As  te  additional  bond  required  of  execu- 
tor, see,  ante,  98  1889,  1390  and  notes. 

As  to  effect  of  amendment  to  above  see* 
tlon  on  estates  of  persons  previously  de- 
ceased, see,  post,  99  1642,  1543  and  notes. 

4.  Collateral  attack.  —  Defective  or  ir- 
regular proceedings  relating  to  sale  can 
only  be  attacked  by  direct  action  brought 
for  that  purpose,  and  can  not  be  impeached 
In  any  collateral  suit. — Irwin  v.  Scriber,  18 
Cal.  499;  Estate  of  Sprlggs,  20  Cal.  121; 
Haynes  v.  Meeks,  20  Cal.  288;  Hal  leek  v. 
Moss,    22   Cal.    266,    276. 

5.  Constitutional  law.  —  Provisions  of 
above  section,  as  amended  in  1893,  are  held 
unconstitutional  in  Estate  of  Packer,  126 
Cal.  396,  73  Am.  St.  Rep.  68,  58  Pac  69,  as  to 
titles  vested  prior  to  date  of  act. — See  Gut- 
ter v.  Dallamore,  144  Cal.  665,  79  Pac.  383. 

6.  Provisions  of  above  section  were  de- 
cided unconstitutional  in  Estate  of  Packer, 
125  Cal.  896,  73  Am.  St.  Rep.  68,  68  Pac.  69, 
as  to  titles  vested  prior  to  date  of  act.  But 
decision  was  limited  to  such  cases,  and  it 
has  since  been  held  as  to  cases  of  titles 
vested  subsequent  to  amendment,  that  act 
is  constitutional. — Gutter  v.  Dallamore,  144 
Cal.  666,  668,  79  Pac.  883. 

7.  Construction  of  section  —  Original 
reading  of  above  section  (9  154  Probate  Act), 
in  which  word  "and"  was  used  in  place  of 
"or"  as  in  present  reading  of  section,  ought 
not  to  be  construed  to  mean  that  unless 
all  these  various  kinds  of  charges  exist 
against  estate,  even  though  there  is  defi- 
ciency of  personal  assets  to  pay  such  as  do 
exist,  there  can  be  no  sale  of  real  estate, 
as  such  construction  would  be  absurd;  evi- 
dent meaning  of  original  section  being,  on 
contrary,  that  if  there  is  not  sufficient  per- 
sonalty to  pay  aggregate  of  all  these 
classes  of  claims,  be  same  more  or  less,  or 
be  it  made  up  of  one  of  items  of  these 
classes  of  charges,  real  estate  may  be  sold 
to  pay  charges  of  deficiency  left  after 
amount  which  personalty  will  pay. — Estate 
of   Bentz,    36  Cal.    687,    690. 

8.  Same— -Sale  for  advantage  of  estate. — 

For  full  discussion  of  power  of  administra- 
tor to  sell  real  estate  on  ground  that  it  was 
for  advantage,  benefit,  and  best  interests, 
etc.,  in  above  section  as  amended  in  1874,  in 
case  where  deceased  died  prior  to  law  going 
into  effect. — Estate  of  Packer,  126  Cal.  396, 
399,  73  Am.  St.  Rep.  58,  68  Pac.  69. 

As  to  contract  for  purchase  of  lands,  how 
■old*  see,  post,   9  1565  and   note. 


As  to  delay  in  applying  for  order  of  «alc 
of  real  estate,  see  note  26  Am.  St.  Rep. 
22-26. 

As  to   sale  for  advantage   of  estate.   *es 

pars.   18-31,   this  note. 

9.  Expenses  of  administration— Sale  tov. 

— The  provisions  of  above  section,  with  sec- 
tion 1545,  post,  were  intended  to  afford 
creditors  of  executors,  as  well  as  creditors 
of  decedent,  means  of  securing  payment  of 
their  claims  against  estate,  and  necessarily 
contemplate  expenses  of  administration 
which  the  executor  neglects  or  refusea  to 
pay. — Estate  of  Couts,  87  Cal.  480,  482,  25 
Pac.  686. 

10.  Findings  Jurisdictional  facts. — Find- 
ing of  fact  which  must  precede  order  of  pale 
is  judicial  finding.  Determination  that  sale 
is  necessary  for  purpose  stated  in  petition 
is  an  adjudication,  and  power  thus  to  ad- 
judicate may  be  and  has  been  appropriately 
placed  in  probate  court  as  judicial  tribunal 
expressly  named  as  such  in  sixth  article  of 
constitution,  which  treats  of  "judicial  de- 
partment."— Pryor  v.  Downey,  50  Cal.  388, 
407. 

As  to  executors  and  other  trustees,  when 
vested  with  powers  by  Implication,  see  note 
8)  Am.  Dec.  209-217. 

11.  Judgment  of  court  —  Petition  must 
support. — The  necessity  for  sale  Is  conclu- 
sion which  court  must  draw  for  Itself  from 
facts  stated.  It  is  not  matter  for  executor 
or  administrator  to  determine.  It  is  matter 
for  court,  and  petition  must  therefore  fur- 
nish materials  for  its  judgment. — Haynes 
v.  Meeks,  20  Cal.  288,  314. 

12.  Jurisdiction  —  Compliance  with  the 
statute  as  to  necessity  for  sale  where  peti- 
tion is 'based  upon  that  question  Is  essential 
to  jurisdiction  of  court,  as  without  such 
compliance  court  can  not  judge  of  necessity 
of  sale  asked. — Haynes  v.  Meeks,  20  Cal. 
288,  316.  See  Townsend  v.  Gordon,  19  Cal. 
188;  Gregory  v.  Taber,  19  Cal.  397;  Corwin 
v.  Merritt,  3  Barb.  (N..  Y.)  343;  Bloom  v. 
Burdick,  1  Hill   (N.  Y.)   130. 

18.  Order  necessary — By  virtue  of  above 
section,  in  absence  of  any  authority  in  will, 
estate  of  deceased,  when  necessary  to  be  ap- 
propriated to  payment  of  claims  by  means 
of  sale,  such  sale  must  be  made  upon  order 
of  court. — Sharp  v.  Loupe,  120  Cal.  89,  92.  52 
Pac.    134,   686. 

Preliminary  order  not  necessary  since 
amendment  of  1919,  see  par.  30,  this  note. 

14.  Order  to  show  cause  why  sale  should 
not  he  made— "As  shall  he  necessary"— Suf- 
ficiency of. — Under  the  provisions  of  the 
above  section  as  amended  in  1919,  and  under 
the  provisions  of  section  1638,  post,  prior 
to  its  repeal  in  1919,  an  order  requiring-  all 
persons  Interested  in  the  estate  of  a  de- 
ceased person  to  show  cause  why  an  order 
should  not  be  granted  to  the  executor  to 
sell  so  much  of  the  real  estate  of  the  de- 
ceased "as  shall  be  necessary*'  did  not 
amount  to  a  fatal  variation  from  the  lan- 
guage required  by  the  statute,  although  the 
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sale  was  not  sought  because  it  was  neces- 
sary to  meet  debts,  but  rather  on  the 
ground  that  it  would  be  beneficial  to  the  es- 
tate.—McCarty  v.  Wilson,  184  Cal.  194,  193 
Pac  578. 

15.    Suae-— Specific    enforcement    of    con- 

traet— An  order  for  the  sale  of  real  estate 
of  a  decedent  having:  been  obtained  and  a 
contract  entered  into  with  a  third  person 
for  the  purchase  thereof,  such  contract  can 
not  be  successfully  resisted  upon  an  al- 
leged failure  to  perform  an  agreement  that 
(be  purchaser  should  receive  a  deed  and 
certificate  of  title  showing;  that  the  title 
in  him  is  free  from  encumbrances,  where 
the  encumbrance  complained  of  existed 
openly,  notoriously,  and  continuously,  and 
consisted  of  an  easement  of  right  of  way 
for  an  electric-power  transmission-line  con- 
sisting: of  wires  carried  upon  steel  towers 
sixty  feet  in  height  and  fourteen  feet  square 
at  the  base,  resting  upon  solid  and  perma- 
nent foundation,  one  of  which  towers  was 
known  to  such  purchaser  to  be  upon  the 
property.— McCarty  v.  Wilson,  184  Cal.  194, 
151  Pac  578. 

11  Personal  property— If  atfll  In  exist- 
ence arast  be  used  in  payment  of  expenses 
before  resort  is  had  to  real  estate,  unless  it 
is  specified  in  devise  under  will,  in  which 
case  it  can  not  be  taken  for  that  purpose  if 
there  is  other  sufficient  property. — Estate 
of  Woodworth,  SI  Cal.  695;  Abila  v.  Burnett, 
»  CaL  658,  667. 

17.  Power*  of  administrator— Payment  of 
Ilea*,  taxes,  etc. — The  governing  principle 
k  that,  subject  to  approval  of  court,  admin- 
istrator may  do  whatever  Is  necessary  for 
preservation  of  property  of  estate,  and  spe- 
cific character  of  act  done  is  altogether  im- 
material; hence,  he  may  pay  oif  liens  exist- 
ing on  property  (Burnett  v.  Lyford,  93  Cal. 
114,  118,  28  Pac.  855);  taxes,  tax-sales  (Peo- 
ple t.  Olvera,  43  Cal.  492;  Welnrelch  v. 
Hensley.  121  Cal.  647,  657,  54  Pac.  254);  costs 
of  cattle  or  horses  impounded  or  held  for 
expense  of  pasture  (Estate  of  Armstrong, 
125  Cal.  603,  605,  68  Pac.  183).— Estate  of 
Freud.  131  Cal.  667,  670,  63  Pac.  1080. 

18.  Proceeding;  for  order  of  sale— Power 
of  earn*. — Upon  an  application  by  an  execu- 
tor for  an  order  authorizing  him  to  sell  real 
property  belonging  to  estate  of  his  testa- 
tor, for  purpose  of  satisfying  claim  in  his 
ovn  favor  for  a  sum  on  account  of  expenses 
«s  executor,  court  has  power  only  in  such 
proceeding  to  ascertain,  first,  whether  there 
illegal  necessity  for  sale;  and,  second,  how 
much  land  ought  to  be  sold. — Abila  v.  Bur- 
nett.  33  Cal.  658,  666. 

It.  Redemption  of  property  —  Sale  for 
■arpsne  of. — The  administrator  has  power 
to  redeem  property  of  estate,  and  amount 
necessary  for  that  purpose  is  legitimate 
Prospective  charge  or  expense  of  adminis- 
tration, and  court  may  order  sale  for  that 
Purpose.— Estate  of  Freud,  131  Cal.  667,  670, 
«  Pac.  1080. 

3s.  Sale  of  land  for  benefit  of  estate— 
Anwadsaent  of  18*>3, — Inasmuch  as  the  title 


to  the  real  property  of  a  deceased  person 
vests  in  his  heirs  at  death,  a  statute  enacted 
subsequent  to  such  death  can  not  affect 
such  lands,  because  of  constitutional  limita- 
tions to  the  legislative  power  over  vested 
rights. — Estate  of  Bazzuro,  161  Cal.  74,  118 
Pac.   434. 

See,  also,  par,  8,  this  note. 

As  to   proceeding^  for  order  of  sale,  see 

par.  16,  this  note. 

21.  The  amendment  is  held  to  be  pro- 
spective only  in  its  effect,  and  not  to  be  ap- 
plicable to  the  sale  of  the  lands  of  an  estate, 
where  the  death  of  the  decedent  occurred 
prior  to  the  amendment  of  above  and  section 
1546,  post,  (Stats.  1893,  p.  212). — Estate  of 
Bazzuro,  161  Cal.  73,  118  Pac.  434. 

22.  Same— -Confirmation    of    sale— Appeal 
from— New  method  of  appeal— Duty  of  court. 

— It  is  the  duty  of  the  superior  court  upon 
an  appeal  from  an  order  confirming  a  sale  of 
real  property  in  the  matter  of  the  estate  of  a 
deceased  person,  where  the  appeal  is  taken 
under  the  new  method,  to  certify  to  the 
papers  requested  in  the  notice  to  the  clerk 
given  under  section  963a,  ante. — Going  v. 
Guy,  166  Cal.  279,  135  Pac.  1128. 

As  to  order  of  confirmation  and  what  to 
state,  see,  post,  9  1556  and  note. 

23.  Such  papers,  and  the  reporter's  trap 
script  of  the  testimony  and  proceedings 
taken  and  had  at  the  hearing,  constitute 
the  transcript  contemplated  by  section  963a, 
ante,  on  such  an  appeal. — Going  v.  Guy,  166 
Cal.   279,   135   Pac.   1128. 

24.  There  is  no  "judgment- roll,"  strictly 
speaking,  in  proceedings  in  probate,  but, 
whenever  proceedings  in  probate  are  so 
akin  to  a  civil  action  as  to  necessitate  the 
"papers"  which  are  declared  by  section  670, 
ante,  to  constitute  the  judgment-roll  in  a 
civil  action,  tjiey  may  be  held  to  constitute 
the  judgment-roll  referred  to  in  section 
661,  ante.  They  are  a  quasi-judgment-roll 
only,  but  they  will  be  held  equivalent 
thereto  whenever  the  Interests  of  justice 
require  it  in  considering  the  sufficiency  of 
a  transcript  on  appeal. — Going  v.  Guy,  166 
Cal.  279,  135  Pac.  1128. 

25.  Same  —  Confirmation  to  other  than 
purchaser  —  Appeal  —  "Party    aggrieved." — 

The  purchaser  named  in  a  return  of  an 
admin istrator's  sale  of  real  property  is  a 
"party  aggrieved"  by  an  order  confirming 
the  sale  to  a  person  other  than  himself, 
and  is  entitled  to  appeal  therefrom. — Estate 
of  Bradley,  168  Cal.  655.  144  Pac.  186. 

26.  If  such  order  of  confirmation  directs 
a  broker,  with  whom  money  had  been  de- 
posited by  the  purchaser  named  in  the  re- 
turn, to  pay  the  money  to  the  administrator, 
the  broker  also  has  a  right  to  appeal  from 
the  order. — Estate  of  Bradley,  168  Cal.  655, 
144    Pac.    136. 

27.  Upon  the  hearing  of  an  administra- 
tor's return  of  sale  of  real  property,  it  is 
not  necessary,  under  section  1552,  post,  in 
order  to  authorize  the  court  to  accept  the 
increased  offer  of  ten  per  cent,  that  it  should 
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appear,  that  "the  proceedings  were  unfair" 
or  that  the  "sum  bid  was  disproportionate 
to  the  value"  of  the  property;  but  this  un- 
fairness or  disproportion  must  be  shown  to 
Justify  an  order  vacating  the  sale. — Estate 
of  Bradley,  168  Cal.  665,  144  Pac.  136. 

28.  Upon  the  hearing  of  an  administra- 
tor's return  of  a  sale  of  real  property,  the 
court  has  no  authority  to  accept  an  advance 
bid,  made  conditional  upon  the  repayment 
to  the  bidder  of  a  sum  of  money  previously 
paid  by  him  to  a  real-estate  broker  on  ac- 
count of  the  purchase-price  of  the  property, 
which  sale  the  heirs  have  objected  to  and 
the  court  has  refused  to  confirm. — Estate  of 
Bradley,   168  Cal.  665,  144  Pac.  186. 

29.  Upon  such  hearing  the  court  is  with- 
out authority  to  make  an  order  directing; 
the  real-estate  broker  to  pay  the  sum  de- 
posited with  him  by  the  bidder  to  the  ad- 
ministrator. This  would  constitute  a  Judg- 
ment against  him  in  a  proceeding  to  which 
he  was  not  made  a  party. — Estate  of  Brad- 
ley, 168  Cal.  666,  144  Pac.  136. 

80.  If  it  appears  upon  the  hearing  of  p. 
return  of  the  sale  of  real  property  by  an 
administrator  that  the  purchaser  is  acting 
under  the  direction  and  in  the  interest  of  a 
real  estate  broker  who  is  secretly  purchas- 
ing the  property  himself  in  order  to  make 
a  profit  on  a  resale,  the  court  is  Justified  in 
finding  the  sale  is  tainted  with  unfairness 
within  the  meaning  of  sections  1552  and 
1564,  post. — Estate  of  Bradley,  168  Cal.  655, 
144  Pac.  1S6. 

31.  A  real-estate  agent,  seeking  the  au- 
thorization of  an  owner  to  sell  property,,  or 
the  ratification  of  a  sale  already  made  with- 
out authority,  is  bound  to  disclose  the  price 
actually  received  or  to  be  received  by  him 
on  a  sale.  He  has  not  the  right,  after  mak- 
ing a  sale  for  a  given  price,  to  represent 
that  price  to  be  smaller  than  it  is,  or  to 
secretly  purchase  the  property  himself  at 
a  smaller  price,  in  order  to  make  the  profit 
of  a  resale  at  a  price  which  he  might  and 


should  have  secured  for  his  principal. — 
Estate  of  Bradley,  168  Cal.  655,  144  Pac.  136. 

82.  Same— Effect  of  code  amendment  of 
1019— Preliminary  order  of  sale  anneceo- 
Miry. — Under  the  provisions  of  the  above 
section  as  amended  in  1919,  omitting  the 
requirement  that  a  sale  of  property  of  an 
estate  of  a  deceased  person  must  be  upon 
the  order  of  the  court  a  preliminary  order 
is  no  longer  required  in  order  to  authorize 
the  administrator  or  executor  to  negotiate 
a  sale  of  the  property  for  the  purposes  and 
reasons  for  which  a  sale  is  authorized  by 
the  above  section. — Estate  of  Benvenuto, 
183  Cal.  382,   191   Pac.  678. 

3S.  Same  —  Specifically  devised  lands  — 
Denying  application  for  sale-— Discretion  of 
court. — The  court  in  probate  is  not  guilty 
of  an  abuse  of  discretion  in  denying  an 
application  for  the  sale  of  specifically  de- 
vised real  estate  to  paying  creditors  of  the 
deceased,  notwithstanding  there  is  no  money 
in  the  hands  of  the  executors  immediately 
available  for  that  purpose,  if  the  evidence 
justifies  the  conclusion  that,  as  the  result 
of  pending  litigation,  the  estate,  within  a 
reasonable  time,  will  come  into  the  posses- 
sion of  funds  constituting  a.  part  of  the 
residuum  of  the  estate  and  amounting  to 
more  than  sufficient  to  pay  all  debts  and 
claims. — Estate  of  Bragg,  166  Cal.  103,  134 
Pac.  1140. 

84.     Unmatured     debts     Included.  —  When 

sale  is  necessary  "to  pay  the  debts,  ex- 
penses, or  charges  of  administration,"  this 
refers  not  only  to  accrued  debts,  expenses, 
or  charges,  but  to  those  to  accrue. — Estate 
of  Freud,  131  Cal.  667,  670,  68  Pac.   1080. 

SB.  Vesting:  of  title  In  heir. — Under  our 
statute,  upon  death  of  ancestor  property  of 
intestate  at  once  vests  in  heir,  but  It  vests 
subject  to  conditions  imposed  by  statute, 
and  administrator  is  charged  with  duty  of 
preserving  property  until  final  distribution. 
— Estate  of  Porter,  129  Cal.  86,  89,  79  Am. 
St.  Rep.  78,  61  Pac.  669. 


§1637.    VERIFIED    PETITION    FOB    SALE,    WHAT    TO    CONTAIN. 

[Repealed.] 

History:  Enacted  March  11,  1872,  founded  on  §  155  Probate  Act  as 
amended  May  20,  1861,  Stats.  1861,  p.  640,  §  52;  amendment  approved 
March  24,  1874,  Code  Amdts.  1873-4,  p.  370;  April  16,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  94;  March  23,  1893,  Stats,  and  Amdts. 
1893,  p.  212;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  219,  held  unconstitutional,  see  history,  §5  ante; 
repeal  approved  May  25,  1919,  Stats,  and  Amdts.  1919,  p.  1177.  In 
effect  July  25,  1919. 


PETITION  FOB  ORDER  OF  SALE.  7. 

1.  Editorial  note.  8. 

2.  Same— Original    section    founded    on  9,  10. 

Probate  Act.  H. 

3.  Amendment  of  petition  at  hearing. 

4, 5.  Appeal — Objection  not  made  below.  12- 16. 

6.  Application  to  sell  real  estate — Substi-  17, 18. 

tute  for  action.  19. 
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Certainty  of  petition  required. 

Character  of  land — Mining  patent. 
Collateral  attack. 

Community  or  separate  property — ! 
ure  to  state. 

Condition  of  property — Statement  of. 

Same — City  lot. 

Same — Failure  to  object  waives  defect* 
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20.  Construction  of  section. 
21, 22.  Same— General  facts. 

23.  Same — With  other  sections. 

21  Defective  petition — May  be  cured  by 
proof. 

25.  Demurrer. 
26,27.  Description  of  property. 

28.  Direct  attack  on  sufficiency  of  petition. 

29.  Error  does  not  invalidate  decision. 

30.  Immature    debts — Considered    on    pro- 

ceeding. 

31,32.  Jurisdiction    of   probate   court   conies 
from  petition. 

33.  Jurisdictional  facts. 

34.  Same  —  Description    of    property,    its 

condition,  value,  and  character. 

36,36.  Same — Required    statutory   averments. 

37.  Matters  of  substance  must  be  alleged 

in  direct  terms. 

38.  Mere  formal  defects. 
39.40.  Nature  of  proceeding. 

41.  Necessary  averments. 

42.  Necessity  for  sale  —  Averment  of  re* 

quired. 

43.  Order  to  show  cause  and  notice  essen- 

tial. 

44.  Same — Subsequent  errors. 

45.  8ame — Insufficiently  shown. 

46.  Personal  estate  insufficient — Averment 

of. 

47.  Pleading  condition  and  value  of  real 

estate. 

48.  Reference  to  inventory. 

49.  Sufficiency  of  petition  is  basis  of  order. 
50,51.  Sufficiency  of  petition. 

52-54.  Substantial  compliance  sufficient. 

55.  Same — Collateral  and  direct  attacks. 

56.  Same — Petition  aided  by  order. 

57.  Same — Required. 

58.  Title  of  heir— Subject  to  sale. 

59.  Verification — Schedule  affixed  to  peti- 

tion. 

See,  ante,  8  1516  and  note. 

1.  Editorial  notes  The  above  section  was 
repealed  in  1919  and  no  provision  in  above 
chapter  to  take  its  place;  but  the  former 
provisions  of  the  above  section  are  now 
covered  by  section  1578,  post,  as  amended 
ta  1*67.  The  cases  decided  under  the  orig- 
inal section  and  the  amendments  thereto 
m*T  still  have  a  value,  and  for  that  rea- 
son the  annotation  is  retained: 

*•  Snre— Original  section  founded  upon 
Prtkate  Act  existing  before  the  adoption  of 
the  Code  of  Civil  Procedure,  and  as  the 
'-riginal  annotation  gathers  up  the  deci- 
sions under  the  Probate  Act,  the  annota- 
tion furnishes  a  complete  history  of'  the 
vindication  on  the  subject  down  to  the 
t.me  of  the  repeal  of  the  section. 


S.  Amendment  of  petition  at  kearing. — 
Where  on  day  fixed  for  hearing  petition 
for  order  directing  sale  of  real  estate  ex- 
ecutor moved  court  for  lease  to  amend  pe- 
tition by  filing  another  appraisal  of  real 
estate,  which  motion  was  granted,  and 
petition  was  accordingly  amended,  and,  as 
amended,  was  reve rifled,  and  thereupon, 
without  further  notice,  court  made  an  order 
for  sale  of  real  estate,  held  that  it  was 
error  to  make  order  of  sale  on  petition  as 
amended  without  further  notice. — Gharky 
v.  Werner,  66  Cal.  388,  389,  5  Pac.  676. 

As  to  effect  of  amendment  to  above  sec- 
tion on  estates  of  penoii  previously  de- 
ceased, see,  ante,  8  1536  and  note  pars.  1-3. 


4.     Appeal— Objection  not  made  below. — 

Where  objection  to  petition  for  order  to  sell 
does  not  state  as  ground  that  petition  fails 
to  state  condition  of  property,  and  is  not 
made  in  lower  court,  it  can  not  be  con- 
sidered' on  appeal,  but  petition  will  be 
treated  as  containing  proper  statement  as 
to  such  condition. — Baum  v.  Roper,  132  Cal. 
42,  48,  64  Pac.  128. 

6.  Parties  who  have  been  duly  notified 
of  proceeding  for  sale  must  make  their 
objections  to  sufficiency  of  petition  in 
lower  court,  or  be  deemed  to  have  waived 
them,  just  as  In  ordinary  civil  actions  they 
are  deemed  to  have  waived  them,  unless 
they  make  them  by  special  demurrer. — Es- 
tate of  Levy,  141  Cal.  639,  75  Pac.  317. 

6.  Applieation  to  sell  real  estate— -Sab- 
stltate  for  action. — On  an  application  to 
sell  estate,  heir  may  dispute  validity  of 
claims  on  which  petition  is  based,  although 
they  have  been  allowed  by  executor  and 
administrator  and  probate  judge.  Petition 
to  sell  is  substitute  for  an  action  against 
heir,  who  must  be  cited,  and  then  first  has 
his  day  in  court.  The  "allowance"  is  only 
prima  facie  proof  of  claim. — Wingerter  v. 
Wlngerter,  71  Cal.  106,  111,  11  Pac.  853.  See 
Beckett  v.  Selover,  7  Cal.  216,  68  Am.  Dec. 
237-. 

7.  Certainty  of  petition  required. — Peti- 
tion which  is  demurrable  for  uncertainty 
in  yiat  it  does  not  simply  pray  for  decree 
of  sale — but  this  prayer  is  in  alternative — 
does  not  necessarily  render  decree  void,  and 
such  petition  by  asking  what  court  had  no 
authority  to  grant  does  not  destroy  power 
of  court  to  grant  what  it  was  empowered 
to  give. — Stuart  v.  Allen,  16  Cal.  473,  499. 

8.  Character    of    land— Mining-    patent. — 

Lands  held  to  be  real  estate  and  to  be  sold 
under  petition  as  required  by  above  section, 
and  not  under  provisions  of  sections  relat- 
ing to  summary  saleB  of  mines  and  mining 
interests,  although  same  were  patented  un- 
der mineral  entry;  but  where  description  in 
petition  refutes  idea  that  property  was 
either  mine  or  mining  interest  within  mean- 
ing of  sections  1629,  1630,  ante,  and  where 
lands  were  treated  throughout  proceedings 
as  real  estate  excepting  name  which  It 
bears,  "Irish  A  Byrne  Mine,"  the  name  is 
not    evidence    that    property    was    in    fact 
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mine. — Estate  of  Byrne,  112  Cal.  176,  179, 
180,  44  Pac.  467. 

0.  Collateral  attack. — Petition  can  not 
be  attacked  collaterally  where  petition  pre- 
sents all  facts  necessary  to  give  court  ju- 
risdiction of  matter  of  sale,  whatever  else 
is  inserted. — Stuart  v.  Allen,  16  Cal.  473, 
499. 

10.  Irregularities  and  improper  exercise 
of  jurisdiction  do  not  render  decree  and 
proceedings  void  upon  indirect  attack 
where  power  of  court  to  order  sale  of  land 
was  properly  exercised  by  its  final  decree. 
— Stuart  v.  Allen,  16  Cal.  473,  499. 

As  to  sufficiency  of  petition  as  against 
collateral  attack,  see,  ante,  6  1517  and  note. 

11.  Community  or  separate  property— 
Failure  to  state. — Petition  for  sale  of  real 
property,  which  is  very  full  otherwise,  but 
neglects  to  state  whether  property  was 
separate  or  community,  may  be  remedied  in 
order  of  sale,  and  is  sufficient. — Estate  of 
Arguello,   86  Cal.   161,   162,  24  Pac.  641. 

12.  Condition  of  property-— Statement  of. 

— Petition  is  defective  where  there  is  no  at- 
tempt at  statement  of  condition  of  prop- 
erty, nor  of  value  of  property  asked  to  be 
sold,  except  statement  that  It  is  of  uncer- 
tain value  on  account  of  litigation  with 
reference  thereto. — Estate  of  Rose,  63  Cal. 
346,  347,  348. 

13.  Petition  Is  substantially  defective 
where  it  fails  to  inform  court  as  to  condi- 
tion of  property;  that  is,  whether  property 
is  improved  or  unimproved,  productive  or 
unproductive,  occupied  or  vacant,  and  like; 
and  provision  of  statute  to  effect  that  fail- 
ure to  set  out  necessary  facts  in  petition 
will  not  invalidate  subsequent  proceedings, 
if  such  defects  be  supplied  by  proof  at  the 
hearing,  and  stated  in  the  decree,  has  no 
applicability  to  such  defective  petition, 
sufficiency  of  which  is  directly  attacked  by 
general  demurrer  in  probate  court,  or. by 
objection  to  its  sufficiency,  taken  upon  ap- 
peal from  order  of  sale. — Estate  of  Smith, 
51    Cal.    563,   665. 

14.  Petition  is  fatally  defective  where  it 
fails  to  set  forth  condition  of  property, 
whether  petition  be  measured  by  above 
section  or  section  1530,  ante.  Court  should 
be  informed  of  condition  of  property,  that 
is,  whether  property  is  improved  or  un- 
improved, productive  or  unproductive,  oc- 
cupied or  vacant,  and  like.  Such  information 
is  necessary  to  enable  court  to  exer- 
cise its  judgment  in  selection  of  property 
of  estate  which  can  be  most  advantageously 
sold. — Estate  of  Boland,  55  Cal.  310,  315; 
Smith  v.  Biscailuz,  83  Cal.  344,  349,  21  Pac. 
15,  23   Pac.  314. 

15.  Petition  is  defective  in  failing  to 
show  condition  of  estate,  whether  it  was 
improved  or  unimproved,  productive  or  un- 
productive, occupied  or  vacant,  and  the 
like,  and  where  there  is  no  other  informa- 
tion  given   by   which  court  could   have   in- 


telligently exercised  its  judgment  as  to 
what  portion  of  property  of  estate  can  be 
most  judiciously  sold  so  as  to  cure  defects 
of  petition  as  provider  in  section. — Kert- 
chem  v.  George,  78  Cal.  697,  599,  21  Pac.  372. 
See  Fitch  v.  Miller,  20  Cal.  852.  385;  Estate 
of  Smith,  51  CaL  663;  Estate  of  Boland,  55 
Cal.  310,  315. 

16.  Petition  should  set  forth  conditions 
of  property,  that  is,  whether  property  is 
improved  or  unimproved,  productive  or  un- 
productive, occupied  or  vacant,  and  the 
like:  such  information  is  necessary  to  en- 
able court  to  intelligently  exercise  its 
judgment  in  selection  of  property  of  es- 
tate which  can  be  most  advantageously 
sold. — Estate  of  Smith,  51  Cal.  563,  565. 

17.  Same— City  lot. — Designation  of  city 
lot  as  "unimproved"  is  sufficient  description 
of  its  "condition,"  at  least  to  give  juris- 
diction to  prpbate  court. — Richardson  v. 
Butler,  82  CaL  174,  179,  16  Am.  St.  Rep.  101. 
23  Pac.  9. 

18.  While  it  has  been  held  that  designa- 
tion of  city  lots  as  "unimproved"  is  sufficient 
description  of  its  condition,  it  is  hardly  au- 
thority for  provision  that  designation  of 
city  lot  as  "improved"  would  be  sufficient. 
— Estate  of  Levy,  141  Cal.  639,  644,  75  Pac. 
317. 


10.  Same— -Failure  to  object  wnlv< 
feet. — The  statute  does  not  specify  any  par- 
ticulars of  condition  of  property  which  are 
to  be  set  forth  in  petition,  and  as  against 
one  who  was  not  only  legally  notified,  but 
actually  appeared  In  lower  court  and  failed 
to  make  special  objection  on  this  ground, 
the  action  of  lower  court  in  holding  state- 
ment as  to  condition  of  property  sufficient 
was  affirmed. — Estate  of  Levy,  141  Cal.  639, 
646,  75  Pac.  317. 

20\  Construction  of  eectlon. — Provisions 
of  section  relate  to  sales  by  executors  and 
administrators,  and  not  to  guardians'  sales. 
— Estate  of  Hamilton,  120  Cal.  421,  52  Pac. 
708. 

21.  Same  —  General  facts. — The  phrase 
"the  general  facts"  in  above  section  does  not 
mean  same  thing  as  word  "facts"  in  last 
clause,  and  general  facts  must  be  held  to 
mean  those  ultimate  facts  showing  contin- 
gency as  prescribed  in  sections  1777,  1778. 
post,  and  words  "the  facts  showing  sale  to 
be  necessary"  must  refer  to  those  more  ex- 
plicit facts  and  circumstances  set  out  in 
section  1781,  post. — Smith  v.  Biscailuz,  83 
Cal.  344,  21  Pac.  15. 

22.  This  section  means  that  neither  fail- 
ure in  petition  to  set  out  special  facts  and 
circumstances  nor  failure  to  set  forth  con- 
dition of  property  shall  invalidate  sale  if 
decree  recited  general  facts. — Smith  v.  Bis- 
cailuz, 83  Cal.  344,  21  Pac.  15. 

23.  Same  — With  other  sections. — Above 
section  must  be  construed  in  connection 
with  sections  1777,  1778,  1781,  post,  which 
prescribes    certain    ultimate    facts   or    con* 
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tingenciet  under  which  real  estate  of  minor 
may  be  told,  and  which  must  appear  in 
eooie  form  in  petition  therefor,  to  give 
court  jurisdiction. — Smith  v.  Biscailuz,  83 
Cal.  144,  21  Pac.  15. 

24.  Defective  petition — May  lie  cured  by 
stssL — Petition  to  sell  minor's  real  estate, 
which  is  defective  in  not  setting  forth  con- 
dition of  estate,  and  facts  and  circumstan- 
ces on  which  petition  is  founded  tending  to 
show  necessity  of  sale,  as  prescribed  in 
Motion  1781,  post,  will  not  invalidate  pro- 
ceedings if  defect  was  supplied  by  proof 
si  hearing,  and  general  facts  showing  such 
necessity  be  stated  in  decree. — Smith  v. 
Biscailnx,  88  Cal.  844,  21  Pac.  16. 


sr* — Point  that  statement  is 
insufficient  which  is  easily  understood  as 
an  attempted  statement  of  particular  fact, 
and  Is  merely  shadowed  by  some  uncer- 
tainty or  want  of  fulness  or  aptness  of  ex- 
pression, can  be  reached  only  by  special 
demurrer  or  objection  in  court  below. — 
Estate  of  Levy,  141  Cal.  689,  75  Pac.  317. 
See  Estate  of  Heydenfeldt,  127  Cal.  456,  59 
Pac.  889;  Estate  of  Devincenzi,  119  Cal.  498, 
544,  51  Pac.  845;  Silverman  v.  Gundelfinger, 
12  CaL  548.  23  Pac.  12. 

38.  Description  e>f  property. — Sale  is  not 
▼old  upon  its  face  because  petition  does 
sot  give  exact  or  accurate  description  of 
real  estate  where  brief  description  of  real 
estate  was  given  in  inventory  and  proper 
reference  to  inventory  was  made  in  peti- 
tion.—Stuart  v.  Allen,  16  CaL  473,  504. 

27.  Description  in  petition  of  all  real 
property  is  sufficient  where  same  gives  to 
court  all  Information  contemplated  by  code. 
—Richardson  v.  Butler,  82  Cal.  174,  179,  16 
Am.  8c  Rep.  101,  28  Pac.  9.  See  Stuart  v. 
Allen,  16  Cal.  501;  Fitch  v.  Miller,  20  Cal. 
151 

3&  Direct  attack  aa  saflleleacy  of  peti- 
**■■* — While  failure  to  set  out  necessary 
facts  in  petition  will  not  invalidate  subse- 
quent proceeding  if  defects  be  supplied  by 
proof,  etc.,  provision  has  no  application 
where  Insufficiency  of  petition  is  directly 
attacked  by  general  demurrer  in  probate 
court  or  by  objection  to  its  sufficiency 
taken  upon  appeal  from  order  of  sale. — Es- 
tate of  Smith,  51  Cal.  563,  565. 


as  te 


of    sale   held   snstcteat   as 
for    sale    of    estate    of 

'#  see,  post,   8  1778  and  note. 


not  invalidate  decision.— 

If  court  had  Jurisdiction,  errors  in  exer- 
**■»  of  It,  however  gross,  would  not  render 
•eeislo*  Invalid.— Burris  v.  Kennedy,  108 
CD-  *tl.  41  Pac  458. 

Aa  •»  aaarsianshln  sales,  see,  post,  8  1781 
■ad  note. 


tturc  seats     Considered  oa  pi 

tr~A  sale  may  be  ordered  when  nec- 
to    meet     prospective    charges     ot 
expenses,  though  there  be  no  debts  or  ex- 


penses of  administration  accrued  or  unpaid. 
— Estate  of  Freud,  131  Cal.  667,  670,  63  Pac. 
1080.  See  Richardson  v.  Butler,  82  Cal.  174, 
179,  16  Am.  St.  Rep.  101,  28  Pac.  9. 

31.  Jurlsdletloa  of  probate  court  comes 
from  petition  with  averments  required  in 
above  section. — Gregory  v.  Taber,  19  Cal. 
397,  410. 

82.  Jurisdiction  of  probate  court  to  or- 
der sale  of  lands  does  not  come  from  its 
general  jurisdiction  over  administration  of 
estates,  but  from  petition  for  sale;  and  that 
petition  must  comply  with  requirements  of 
code.  This  rule  is  not  changed  by  provi- 
sions of  present  constitution  which  gives 
jurisdiction  of  probate  business  to  court 
of  general  jurisdiction,  or  by  fact  that  code 
no  longer  requires  deficiency  of  personal 
property  to  be  shown  before  there  can  be 
any  valid  sale  of  real  property. — Richard- 
son v.  Butler,  82  Cal.  174,  176,  16  Am.  St. 
Rep.  101,  23  Pac.  9.  See  Pryor  v.  Downey, 
50  Cal.  388,  19  Am.  Rep.  656. 

38.  Jarisdictionsl  facts* — The  verification 
of  petition,  description  of  property,  its 
condition,  value,  and  character,  are  juris- 
dictional facts  which  must  affirmatively 
appear  in  verified  petition  before  probate 
court  can  make  valid  order  of  sale  of  real 
property  of  an  estate  to  pay  debts.  These 
are  essence  of  petition,  without  which  it 
has  no  legal  existence. — Estate  of  Boland, 
56  Cal.  310,  315. 


S4.  Same— Description  of  property,  its 
condition,  value,  snd  character,  are  juris- 
dictional facts,  necessary  to  enable  the 
court  to  intelligently  exercise  its  judgment 
in  the  selection  of  the  property  of  the  es- 
tate which  can  be  most  advantageously 
sold. — Estate  of  Smith,  61  Cal.  563;  Estate 
of  Boland,  55  Cal.  310,  316. 

36.     Same— Reaulred  statutory  averments 

in  petition  are  jurisdictional.  Upon  statu- 
tory petition  court  has  power  to  act  and 
upon  no  other.  There  is  no  difference  be- 
tween no  petition  at  all  and  petition  lack- 
ing substantial  averments  required  in  stat- 
ute.— Gregory  v.  McPherson,  13  Cal.  562, 
577. 

36.  For  distinction  of  cases,  showing  ju- 
risdictional facts,  and  reconciling  appar- 
ent conflict  of  authority,  see  discussion  in 
Estate  of  Cook,  137  Cal.  184.  191,  69  Pac. 
968. 

37.  Matters  of  substance  must  be  alleajed 
la  direct  terns,  and  not  by  way  of  recital 
or  reference,  much  less  by  exhibits  merely 
attached  to  pleading.  This  general  rule 
is  applied  with  equal  force  and  propriety 
to  petitions  for  sale  of  real  estate  to  pay 
debts  and  expenses  of  administration. — 
City  of  Los  Angeles  v.  Signoret,  50  Cal.  298; 
Burkett  v.  Griffith,  90  Cal.  532,  18  I*  R.  A. 
707,  27  Pac.  627;  Hibernia  Sav.  A  L.  Assoc, 
v.  Thornton,  117  Cal.  481,  49  Pac.  573;  Es- 
tate of  Cook,  137  Cal.  184.  191,  69  Pac.  968. 
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S8.  Mere  formal  defects  in  mode  of  pe- 
tition do  not  affect  Jurisdiction. — Stuart  v. 
Allen,  16  Cal.  474,  476,  501. 


As  to  summary  sale*  of  mine*  and  mining* 
Interests,  see,  ante,  96  1529-1533  and  notes. 

38.  Nature  of  proceeding*.  —  Proceeding 
for  sale  of  real  estate  of  Intestate  is  in 
nature  of  an  action  of  which  presentation 
of  petition  is  commencement,  and  order  of 
sale  is  judgment. — Estate  of  Spriggs,  20 
Cal.  121,  126. 

40.  Petition  is  commencement  of  dis- 
tinct proceeding:  in  nature  of  an  action; 
without  it  court  acquires  no  jurisdiction  to 
order  sale,  for  Jurisdiction  for  that  pur- 
pose depends  upon  averments  of  petition. — 
Fits  v.  Miller,  20  Cal.  385.  See  Estate  of 
Spriggs,  20  Cal.  121,  125;  Estate  of  Boland, 
55  Cal.  310,  315;  Pryor  v.  Downey,  60  Cal. 
388,  19  Am.  Rep.  656;  Estate  of  Smith,  61 
Cal.  568. 


41.  Necessary  averment*.  —  Above  sec- 
tion expressly  requires  statement  of  some 
facts  which  have  no  bearing;  upon  ques- 
tion of  necessity  for  sale,  but  they  are  re- 
quired to  be  stated  to  enable  court  to  exer- 
cise its  discretion  after  it  has  determined 
sale  to  be  necessary. — Burr  Is  v.  Kennedy, 
108  Cal.  331,  339,  41  Pac.  458. 

42.  Necessity  for  sale— Averment  of  re- 
quired.— Sale  Is  void,  for  want  of  jurisdic- 
tion in  court  to  order  it,  where  there  is 
entire  absence  of  any  recital  that  proofs 
of  necessity  for  sale  of  land  for  any  of 
statutory  purposes  was  had  at  hearing;,  or 

.any  proof  at  all,  and  where  there  is  noth- 
ing* in  decree  which  even  tends  to  show 
existence  of  any  "general  facts"  which 
would  create  such  necessity  for  sale  of 
land  as  law  requires. — Kertchem  v.  Qeorge, 
78  Cal.  597,  600,  21  Pac.  872. 

45.  Order  to  show  cause  and  notice  es- 
sential.— A  probate  sale  of  real  estate,  made 
without  order  to  show  cause  required  by 
above  section,  and  without  service  of  no- 
tice, is  invalid  and  void. — Campbell  v.  Drais, 
125  Cal.  268.  257,  57  Pac.  994. 

44.  Same  —  Subsequent  errors.  —  Above 
section  requires  that  petition  shall  be  filed, 
and  that  notice  shall  be  given  and  an  op- 
portunity for  hearing  shall  be  afforded,  and 
these  acts  are  essential  to  power  of  court 
to  order  sale,  but  having  thus  acquired 
jurisdiction,  errors  afterwards  in  exercise 
of  It  will  not  render  decree  invalid. — Burris 
v.  Kennedy,  .108  Cal.  331.  339,  41  Pac.  458. 

45.  Same— InsnlB  den  tly  shown. — Where 
order  of  sale  does  not  state  that  on  hear- 
ing sale  appeared  to  be  necessary,  the  only 
statement  in  that  regard  being  it  "appear- 
ing to  court  that  it  would  be  for  benefit  of 
estate  to  sell  said  real  estate  at  private 
sale,"  held  that  these  words  express  choice 
as  between  public  and  private  sale,  but  did 
not  express  necessity  for  sale,  and  that  an 
attempted  sale  based  upon  such  petition 
and  order  conveyed  no  title. — Estate  of 
Rose,  63  Cal.  346,  349. 


Personal  estate  Insufficient  —  Aver- 
ment of. — Certain  petition  held  sufficient  as 
to  averments  that  personal  estate  was  in- 
sufficient to  pay  administration  expenses, 
etc. — Estate  of  Bents,  36  Cal.  687,  689. 

47.  Pleading-  condition  and  value  of  real 
estate. — Under  averment  in  body  of  peti- 
tion which  referred  for  condition  and  value 
of  real  estate  to  schedule  annexed  and 
made  part  of  petition,  averment  in  body  of 
petition  may  fairly  be  taken  as  an  aver- 
ment of  amount  named  in  schedule,  and 
that  that  was  present  value  of  property. — 
Silverman  v.  Gundelflnger,  82  Cal.  548,  649, 
23  Pac.  12. 


As  to  petition  by  Interested  party  waen 
executor  neglects  or  refuses  to  apply  for 
order  of  sale,  etc.,  see,  post,  8  1645  and 
note. 

As  to  petition  for  orders  of  sale  In  gen- 
eral, see,  ante,  8  1518  and  note. 

48.  Reference  to  Inventory  in  petition 
makes  for  all  purposes  of  such  reference 
inventory  part  of  petition;  amount  of  per- 
sonal estate  being  shown  by  Inventory,  as 
also  its  value. — Stuart  v.  Allen,  16  Cal.  476, 
501. 

4s>.  Sufficiency  of  petition  is  basis  of  or- 
der of  sale,  and  upon  direct  appeal  from  or- 
der, if  petition  is  defective  in  any  of  its 
statutory  requirements,  it  is  fatal  to  valid- 
ity of  order  of  sale. — Estate  of  Byrne,  112 
CaL  176,   178,  44   Pac.   467. 

60.  Sufficiency  of  petition. — Petition  held 
sufficient  un-der  above  section. — Richardson 
v.  Musser,  54  Cal.  196. 

61.  Petition  held  defective  under  above 
section. — Estate  of  Rose,  63  Cal.  846. 


As    to    sufficiency   of    petition,    see, 
8  1536  and  note  par.  11. 


ante. 


Substantial     compliance     sufficient. — 

A  petition  for  sale  of  real  estate  which  . 
substantially  complies  with  provisions  of 
above  section  Is  sufficient;  if  open  to  attack 
at  all,  it  must  be  done  in  lower  court  by 
special  demurrer. — Estate  of  Heydsnfeldt. 
127  Cal.  466,  458,  59  Pac,  839.  See  Stuart  v. 
Allen,  16  Cal.  474,  601;  Richardson  v.  Butler, 
82  Cal.  174,  16  Am.  St.  Rep.  101,  23  Pac.  9; 
Estate  of  Arguello,  86  Cal.  151,  152.  24  Pac. 
641. 

53.  Where  court  was  fully  Informed  by 
petition  of  facts  showing  necessity  of  sale, 
and  petition  and  recitals  in  order  of  sale 
show  substantial  compliance,  it  Is  suffi- 
cient as  against  objections  that  are  unim- 
portant and  immaterial. — Burris  v.  Adams. 
96  Cal.  664,  667,  81  Pac.  666. 

54.  Literal  compliance  with  directions  of 
statute  is  not  necessary  in  order  to  exer- 
cise jurisdiction.  Substantial  compliance 
Is  enough. — Stuart  v.  Allen,  16  Cal.  474,  501: 
Richardson  v.  Butler.  82  Cal.  174,  176,  16 
Am.  St.  Rep.  101,  23  Pac.  9. 

58.     Same — Coll Mteral  and  direct  attacks. 

— A  petition  may  be  gx>od  under  substantial 
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compliance  with  above  section  as  against 
collateral  attack,  where  defect  was  reme- 
died by  facts  stated  in  order  directing:  sale, 
bat  sufficiency  of  petition  is  basis  of  order 
of  sale,  and  upon  direct  appeal  from  this 
order,  if  petition  is  defective  in  any  of  its 
statutory  requirements,  it  is  fatal  to  valid- 
ity of  order. — Estate  of  Byrne,  112  Cal.  176, 
178.  44  Pac.  467;  Estate  <of  Cook,  137  Cal. 
184.  69  Pac.  968. 


St.  Same— Petition  aided  by  order. — Rec- 
ord is  sufficient  to  give  court  jurisdiction 
where  petition,  aided  as  it  is  by  order  of 
sale,  substantially  complies  with  require- 
ments of  code,  and  where  order  contains 
full  recital  of  facts,  showing:  that  case  is 
proper  one  for  sale  of  real  estate  of  de- 
ceased, and  where,  if  petition  did  not  set 
forth  all  facts  showing:  sale  to  be  neces- 
sary, defects  were  supplied  by  appearance 
at  hearing:  and  greneral  facts  showing*  such 
necessity  as  stated  in  decree. — Dennis  v. 
Winter.  68  CaL  16,  17. 


67.  Same  —  Required.— Substantial  com* 
pliance  with  provisions  of  above  section 
is  essential  to  validity  of  order  on  direct 
appeal. — Estate  of  Levy,  141  Cal.  639,  75 
Pac.  S17;  Estate  of  Byrne,  112  CaL  176,  44 
Pac.  467;  Estate  of  Cook,  1S7  Cal.  184,  69 
Pac.  968. 

58.     Title   of   heir— Subject  to   wile. — The 

heir  takes  estate  subject  to  such  charges 
on  it  as  law  authorized  at  death  of  his 
testate,  as  provided  in  section  1516,  ante, 
and  section  1568,  post,  and  real  property 
belonging:  to  estate  can  be  sold  under  above 
section  to  provide  money  to  discharge  such 
liabilities. — Murphy  v.  Farmers  &  M.  Bank, 
131  Cal.  115,  119,  63  Pac.  368. 

B9.  Verification— Schedule*  affixed  to  pe- 
tition following;  verification  are  as  fully  in- 
cluded in  verification  as  if  such  schedules 
preceded  certificate  thereof. — Richardson  v. 
Butler,  82  Cal.  174,  180,  16  Am.  St.  Rep.  101, 
23  Pac.  9. 


§1638.    ORDER  TO  PERSONS  INTERESTED  TO  APPEAR.     [Repealed.] 

History:     Enacted  March.  11,  1872,  re-enactment  of  §  156  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  641,  §53;   amendment 
«  approved  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  213;  repeal  ap- 
proved May  25,  1919,  Stats,  and  Amdts.  1919,  p.  1177.     In  effect  July 
25,  1919. 


ORDER  TO  PERSONS  INTERESTED  TO 

APPEAR. 

1.  Editorial  note. 

2.  Amount  and  condition  of  personal  estate — 

Former  role. 

5.  Cue  distinguished. 
1  Contraction  of  section. 
5.  Description  of  real  estate. 
&  Jurisdiction — Means  of  obtaining. 
7.  Title  of  heir. 
8«c,  ante,  f  1 1516  et  seq.  and  notes. 

I.  Editorial  note i  Above  section  repealed 
•o  1119,  but  annotation  retained  for  rea- 
sons stated,  ante  8  1537,  note  pars.  1,  2. 

*.  Assount  and  condition  of  personal  es- 
tale— former  rale. — Under  original  Probate 
Act  <|156)  petition  was  required  to  show 
that  there  was  not  sufficient  personal  es- 
tate in  hands  of  executor  of  administrator 
t0  P»y  allowance  to  family,  debts  outstand- 
ing against  deceased,  expenses  of  adminis- 
tration, etc,  before  order  could  be  made 
fretting  sale  of  real  estate  of  deceased. 
And"  under  provisions  of  above  section  as 
it  originally  stood,  statement  in  petition 
**■  indispensable  as  to  amount  of  personal 
#*tate  that  came  to  hands  of  executor  be- 
fore Judge  had  right  to  make  order,  or  ad- 
ministrator or  executor  to  make  sale. — 
Gregory  v.  McPherson,  18  Cal.  '562.  676. 
*♦*  Stuart  v.  Allen.  16  Cal.  474,  476,  502. 

*.  Caw  dlatlnspalsnedw — Gregory  v.  Mc- 
Pfctrson  held  not  to  be  authority  inasmuch 
*»  judges  In   that   case  did   not  concur  in 


grounds  of  judgment  and  that  question 
argued  in  principal  opinion  may  still  be 
considered  open. — Stuart  v.  Allen,  16  Cal. 
474,  476,  502. 

4.  Construction  of  section* — The  above 
section  prior  to  its  repeal  in  1919  read  as 
a  whole,  used  the  words  "such  estate"  to 
designate,  and  in  fact  mean,  so  much  of 
the  real  estate  of  the  decedent  as  the  court, 
in  the  exercise  of  its  sound  discretion, 
might  consider  necessary  to  be  sold, 
whether  to  secure  cash  to  pay  debts  or  the 
like,  or  to  secure  the  most  advantageous 
and  beneficial  administration  of  the  estate, 
or  the  advantage,  benefit,  and  best  inter- 
est of  the  persons  interested  in  the  estate. 
— McCarty  v.  Wilson,  184  Cal.  194,  193  Pac. 
678. 

B.  Description  of  real  estate  is  not  re- 
quired by  this  section. — Estate  of  Roach, 
139  Cal.  17,  21,  72  Pac.  393. 

a.     Jurisdiction  —  Means    of    obtaining.— 

There  is  no  analogy  between  method  pro- 
vided for  herein  for  obtaining  jurisdiction 
of  person  in  probate  proceedings  and  by 
publication  of  'summons  in  ordinary,  civil 
actions. — Estate  of  Roach,  139  Cal.  17.  21, 
72  Pac.  393. 

7.  Title  of  nelr. — Upon  death  of  ances- 
tor, heir  at  once  becomes  vested  with  full 
property,  subject  only  to  liens  then  existing 
or  created  by  statute  then  in  force. — Estate 
of  Packer,  125  Cal.  396,  399,  73  Am.  St.  Rep. 
58,  58  Pac.  59.  See  Smith  v.  Olmstead.  88 
Cal.  582,  22  Am.  St.  Rep.  336,  12  L.  R.  A.  46, 
26  Pac.  521;  Bates  v.  Howard,  105  Cal.  173, 
38  Pac.  715. 
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§1589.     COPY  TO  BE  SERVED,  ASSENT  GIVEN,  OB  PUBLICATION 
MADE.     [Repealed.] 

History:  Enacted  March  11,  1872,  founded  upon  $157  and  5159, 
Probate  Act  as  amended  May  22,  1861,  Stats.  1861,  p.  641,  §§  54,  56,  and 
April  4,  1864,  Stats.  1863-4,  p.  367,  §23;  amendment  approved  March 
24,  1874,  Code  Amdts.  1873-4,  p.  307;  May  24,  1915,  Stats,  and  Amdts. 
1915,  p.  834;  repeal  approved  May  25,  1919,  Stats,  and  Amdts.  1919, 
p.  1177.    In  effect  July  25,  1919. 


COPY  OF  ORDER  TO  BE  SERVED. 

1.  Editorial  note. 

2.  Allowance  of  fees  to  attorney  for  absent 

heirs. 

3.  Appearance  of  guardian  held  sufficient. 
4,  5.  Construction  of  section  159,  Probate  Act. 

6.  Daily  or  weekly  paper. 

7.  New  notice  not  required  after  appeal. 

8.  Object  of  publication. 

9.  Object  of  section  159,  Probate  Act  of 

1851. 

10.  Publication  essential. 

11.  Time  of  publication — How  computed. 

12.  Weekly  paper — Publication  in. 
See,  ante,  88  1616  et  seq.  and  notes. 

1.  Editorial  notes  The  above  section  was 
repealed  in  1919,  but  the  annotation  is  re- 
tained for  reasons  given  in  8 1537,  ante, 
note  pars.  1,  2. 

2,  Allowaiee  of  fees  to  attorney  for 
abaeat  heirs  appointed  by  court  to  repre- 
sent them  in  proceeding's  to  obtain  order 
for  sale  of  real  estate  are  not  to  be  pre- 
sumed unreasonable  nor  restrictive  per  se 
where  no  evidence  as  to  services  rendered 
is  found  in  record,  and  it  will  be  presumed 
that  court  was  justified  in  making  such  al- 
lowance as  it  made. — Estate  of  Simmons,  43 
Cal.    543,    647. 

S.  Appearance  of  gnardlaa  held  suffl- 
elent  to  give  jurisdiction  where,  under  stat- 
ute, service  of  order  to  show  cause  is  nec- 
essary to  be  made  on  guardian  to  give 
jurisdiction  where  no  appearance  Is  made, 
object  of  service  being  to  bring  party  into 
court  or  give  him  notice  of  proceedings. — 
Stuart  v.  Allen,   16  Cal.  473,  604. 

4.  Contraction  of  section  lff»,  Probate 
Act. — Probate  court  has  no  authority  to 
make  appointment  of  attorneys  for  absent 
and  minor  heirs  under  act  of  1851  upon 
hearing  of  petition  for  leave  to  sell  real 
estate,  as  act  provided  for  appointment  of 
guardian  for  minor  heirs  on  issues  affect- 
ing their  Interests  as  such  issues  should 
arise.  Statute  provides  that  guardian — not 
an  attorney — shall  be  appointed  to  repre- 
sent them  before  petition  shall  have  been 
acted  upon;  and  that  guardian  shall  be 
appointed  for  sole  purpose  of  taking  care 
of  interests  of  minor  heirs. — Townsend  v. 
Tallant,  83  Cal.  45,  62. 

5.  Ten  days'  notice  of  hearing  of  peti- 
tion to  attorney  appointed  to  represent 
minor  heirs  was  not  required  to  be  given 
under    above    section    as    same    read    prior 


to  amendment  of  1861. — Richardson  v.  Mus- 
ser,  64  Cal.   196,  197. 

a.  Dally  or  weekly  paper. — There  is 
nothing  in  statute  to  indicate  legislative 
intent  that  publication  shall  be  in  daily 
rather  than  in  weekly  paper;  and  in  ab- 
sence of  anything  appearing  to  contrary 
it  must  be  assumed  that  no  such  intent 
existed. — Estate  of  O'Sullivan,  84  Cal.  444, 
447,  24  Pac.  281. 

7.  New  aotlce  aot  required  after  appeal. 

— By  compliance  with  requirements  of 
above  section,  court  obtained  jurisdiction 
of  matter,  and  over  all  parties  interested 
therein,  and  any  subsequent  action  upon 
petition  is  movement  within  its  jurisdic- 
tion, so  that  new  notice  is  not  required 
after  filing  of  remittitur  from  appellate 
court. — Estate  of  Couts,  100  Cal.  4\>0,  402. 
34  Pac.  865. 

8.  Object  of  pabllcatlon  provided  for  in 
above  section  and  in  sections  1540,  1543, 
1547,  1549  and  1705,  po*t,  is  to  give  notice 
to  all  parties  Interested  in  estate  so  they 
may  appear  and  avail  themselves  of  any 
rights  they  may  have. — Estate  of  O'Sulli- 
van,  84   Cal.   444.   447,  24  Pac.  281. 

S.  Object  of  section  Iff*  Probate  Act  of 
18S1  requiring  appointment  of  ^guardian  for 
minor  heirs  on  Issues  affecting  their  inter- 
ests as  such  issues  should  arise  was  to  se- 
cure attention  and  fidelity  on  part  of  guard- 
ian by  limiting  his  authority  to  single 
issue. — Townsend  v.  Tallant,  33  Cal.   45,   53. 

10.  Pabllcatlon  essential.  —  A  probate 
sale  without  publication  of  notice,  as  re- 
quired in  above  section,  is  invalid  and 
void. — Campbell  v.  Drais,  125  Cal.  253.  257, 
67  Pac.  994. 

As    to    pabllcatloa    of   aotlce   la    areneral, 

see,  post,  8  1705  and  note. 

Aa  to  aaateleacy  of  pabllcatloa  of  aotlce 
of  private  aale  of  real  estate,  see,  post* 
8  1649  and  note  pars.  4,  5. 

11.  Time  of  pabllcatloa— -How  comparted. 

— Notice  of  private  sale  of  real  estate  Is 
sufficient  where  published  for  two  weeks 
successively  next  before  day  of  sale,  which 
means  that  publication  must  be  for  two 
successive  weeks  up  to  day  on  which  sale 
Is  to  take  place. — Estate  of  O'Sullivan,  84 
Cal.  444,  447,  24  Pac.  281.  See  Estate  of 
Cunningham,  73  Cal.  568,  16  Pac.  136. 

12.  Weekly  paper  —  The  pabllcatlom  I* 
weekly  paper  Is  sufficient  to  meet  all  re- 
quirements of  law. — Estate  of  O'Sullivan* 
84  Cal.  444,  447,  24  Pac.  281.  See  Richard- 
son v.  Tobin,  45  Cal.  30,  33. 
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Cfc.VII.Art.  IV.l 


HEARING — EXAMINATION    OF   WITNESSES. 


1040-1S42 


§1540.    HEARING  AFTER  PROOF  OF  SERVICE.     [Repealed] 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  S  158 
Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  641,  §55; 
amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  95;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  220,  held  unconstitutional,  see  history,  §  5  ante;  repeal  ap- 
proved May  25,  1919,  Stats,  and  Amdts.  1919,  p.  1177.  In  effect  July 
25,  1919. 


HEARING  APTEB  PROOF  OP  SERVICE. 

1.  Editorial  note. 

2,3.  Grantee  of  heir  of  deceased — Is  person 
interested. 

4.  Necessity  for  sale — Question  of  fact. 

Aa  to  object  of  publications  provided  for 
to  above  and  other  sections,  see,  ante,  8  1539 
and  note  pars.  10-12. 

As  to  whoa  approved  elalams  omit  lie  eom- 
ttstea,  aee,  ante,  fi  1497  and  note. 

L  Editorial  motet  The  above  section  was 
repealed  In  1919,  but  annotation  retained 
for  reasons  given  in  section  1537,  ante,  note 
Para.  1,  1 

2>  Grantee  of  heir  of  deceased  Is  per- 
son interested  in  estate  within  meaning:  of 
above  section,  and  therefore  entitled  to 
oppose  application  for  order  of  sale. — Es- 
tate of  Steward,  1  Cal.  App.  67,  60,  81  Pac. 
728. 


S.  A  grantee  of  an  heir  of  deceased  per- 
son is  entitled,  upon  distribution  of  es- 
tate, to  share  of  heir  conveyed,  and  is. 
therefore,  person  interested  in  estate,  and 
under  above  section  entitled  to  oppose  ap- 
plication for  order  of  sale. — Estate  of  Ste- 
ward, 1  Cal.  App.  57,  81  Pac.  728.  See  Es- 
tate of  Vaughn,  92  Cal.  192,  28  Pac.  221. 

4.     Necessity  for  sale— Question  of  fact. — 

Whether  it  would  be  of  advantage,  bene- 
fit, and  best  interest  of  estate  or  those  in- 
terested therein  to  order  sale  of  more  than 
one  parcel  of  real  estate,  is  question  of  fact 
to  be  determined  by  trial  court  upon  evi- 
dence before  it  in  reference  thereto;  and 
to  extent  that  its  decision  depends  upon  in- 
ferences to  be  drawn  from  situation  of 
property,  or  of  parties  interested  therein, 
such  determination  is  not  open  to  review. 
— Estate  of  Steward,  1  Cal.  App.  57,  60,  81 
Pac  728. 


Aa    to     proewrlns;     attendance,    etc-,    see, 
post,  88  1985  et  seq.  and  notes. 


§1541.    ADMINISTRATOR,  EXECUTOR,  AND  WITNESSES  MAY  BE 

EXAMINED.    The  executor,  administrator,  and  witnesses  may  be  examined 

on  oath  by  either  party,  and  process  to  compel  them  to  attend  and  testify  may 

be  issued  by  the  court  or  judge,  in  the  same  manner  and  with  like  effect  as  in 

other  cases. 

History:  Enacted  March  11,  1872,  re-enactment  of  9  160  Probate 
Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C. 
P.  Pt),  p.  96. 


§1542.    TO  SELL  REAL  ESTATE  OR  ANT  PART,  WHEN.     [Repealed.] 

History:  Enacted  March  11,  1872,  founded  on  §  161  Probate  Act  as 
amended  May  20,  1861,  Stats.  1861,  p.  642,  9  57 ;  April  2,  1866,  Stats. 
1865-6,  p.  766,  §5;  amendment  approved  March  23,  1893,  Stats,  and 
Amdts.  1893,  p.  213;  repeal  approved  May  25,  1919,  Stats,  and  Amdts. 
1919,  p.  1177.    In  effect  July  25,  1919. 

8ALE  OP  REAL  ESTATE,  WHEN. 

1.  Editorial  note. 

2.  Authority  to  order  sale. 

3.  Changing  vested  rights — Legislature  has  no 

power. 

4.  Setting  aside  order — Affidavits. 


1.  Editorial  notei  Above  section  re- 
Pealed  In  1919,  but  annotation  retained  for 
reasons  given  in  I  1537,  ante,  note  pars.  1,  2. 

2.  Aatfcorltr  to  order  sale. — A  hove  sec- 
tion authorises  court  to  order  sale  If  al- 
legations of  petition  are  sustained  by- 
proofs.— Estate  of  Packer,  125  Cal.  396,  397, 
73  Am.  St.  Rep.  C»S.  58  Pac.  69. 


3.  Chancing  Tested  rlsrhts— Learlolatnro 
haa  no  power. — Title  to  land  vests  in  heir 
on  death  of  ancestor,  subject  only  to  such 
powers  to  order  sale  in  course  of  adminis- 
tration as  were  then  possessed  by  court. 
These  vested  rights  could  not  be  impaired 
or  affected  by  subsequent  legislation  giv- 
ing power  of  sale  for  new  purposes  differ- 
ent from  and  greater  than  existed  at  death 
of  ancestor. — Estate  of  Newlove,  142  Cal. 
377,  379,  75  Pac.  1083;  Estate  of  Packer, 
125  Cal.  396,  78  Am.  St.  Rep.  68,  58  Pac.  59. 

4,  Setting  aside  order— Affidavits. Or- 
ders and  decrees  based  upon  evidence  as  to 
facts  can  not  be  set  aside  upon  affidavit 
showing  different  facts;  and  where  petition 


§g  1543, 1544 


ORDER  OF*  SALE — WHEN  TO  BE  MADE — CONTENTS.       [Pt.  Ill,  Tit.  XI, 


alleged,  and  court  found,  that  it  was  for 
best  interests  and  advantage  of  estate,  and 
those  interested  therein,  to  sell  real  estate, 
and  finding  is  in  no  way  attacked  by  affi- 


davit, it  is  sufficient  to  Justify  order  of 
sale. — Estate  of  Leon  is,  1S8  Cal.  194,  201, 
71  Pac.  171.  See  Estate  of  Porter,  129  Cal. 
86,  79  Am.  St.  Rep.  78,  61  Pac.  659. 


§  1543.    ORDER  OF  SALE,  WHEN  TO  BE  MADE.     [Repealed.] 

History:  Enacted  March  11,  1872,  re-enactment  of  f  162  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  642,  §58;  amendment 
approved  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  213;  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  220,  held  un- 
constitutional, see  history,  §  5  ante;  repeal  approved  May  25,  1919, 
Stats,  and  Amdts.  1919.    In  effect  July  25,  1919. 


OBDEB  OP  SALE— WHEN  TO  BE  MADE. 

1.  Editorial  note. 

2.  Appeal — Order  of  sale  is  appealable. 

3.  Same — Objections  considered. 

4.  Cloud  upon  title — Effect  of. 

5.  Discretion  of  court  to  delay  distribution 

and  sale. 

6.  Findings  upon  probate  matters. 

7,  8.  Sufficiency  of  particulars  as  to  condition 
of  property. 

9.  Value  found — Effect  of  error. 

1.  Editorial  note  i  Above  section  re- 
pealed in  1919,  but  annotation  retained  for 
reasons  given  in  8  1637,  ante,  note  pars.  1,  2. 

2.  Appeal— Order  of  sale  to  appealable 
order. — Estate  of  Devlncenzi,  114  Cal.  498, 
499,  61  Pac.  846. 

A«  to  appealable  orders  la  probate  la 
general,  see,   ante,   9  963,   subd.  3   and   note. 

3.  Same— Objections  considered. — Attack 
can  not  be  made  on  an  order  of  sale  on 
appeal,  on  ground  that  petition  did  not 
sufficiently  state  condition  of  property, 
where  no  such  objection  was  made  below.— 
Baum  v.  Roper,  132  Cal.  42,  48,  64  Pac.  128. 
See  Dennis  v.  Winter,  63  Cal.  16. 

4.  Cloud  upon  title  — Effect  of. — Power 
to  sell  real  estate,  under  principles  of 
court  of  chancery  regarding  trusts  in  gen- 
eral, should  not  be  exercised  while  there  is 
cloud  over  title  affecting:  its  value,  or  land 
is  held  adversely. — Estate  of  Rlcaud,  67 
Cal.  421,  423.  See  Peck  v.  Peck,  17  Tenn. 
(9  Yerg.)  301,  304. 

5.  Discretion  of  court  to  delay  distribu- 
tion and  sale. — Where  property  of  an  es- 
tate is  in  litigation  and  there  is  no  ascer- 
tained balance  in  assets,  real  or  personal, 
in  hands  of  executor  or  administrator,  or  if 
assets  are  merely  claimed  to  exist,  and 
right  to  them  is  involved  in  litigation, 
either   by   action   brought  by  administrator 


or  executor  to  recover  them  for  estate  or 
an  action  against  executor  or  administrator 
to  recover  them  from  estate,  then  estate  is 
not  ready  for  distribution,  and  under  such 
circumstances  probate  court  may  exercise 
its  judicial  discretion. to  delay  distribution 
until  right  to  assets  be  judicially  deter- 
mined and  balance  of  assets  for  distribu- 
tion ascertained. — Estate  of  Ricaud,  57  Cal. 
421,  423. 

6.  Ffndinga    upon    probate    matters. — It 

has  never  definitely  been  decided  by  su- 
preme court  that  findings  are  necessary  on 
decision  of  motion  for  probate  order,  and 
intimations  have  rather  been  that  they 
are  not  necessary. — Estate  of  Adams,  1?S 
Cal.  380.  388,  57  Pac.  569,  60  Pac.  965.  See 
Estate  of  Sanderson,  74  Cal.  199,  15  Pac. 
753;  Estate  of  Arguello,  85  Cal.  151,  24 
Pac.  641;  Miller  v.  Lux,  100  Cal.  609,  613,  35 
Pac.  345,  639. 

As  to  notice  of  sale  at  public  auction,  see, 

post,    S  1647   and    note. 

Aa  to  object  of  publications  provided  for 
lu  above  and  otber  sections,  see,  ante,  §  1539 
and  note  pars.  8,  9. 

Aa    to    private    aale    of    real    estate,    see, 

post,   8§  1549   et  seq.  and  notes. 

7.  SuntdencT  of  particulars  aa  to  con- 
dition of  property  must  be  determined  by 
circumstances  of  each  case. — Estate  of  De- 
vlncenzi, 144  Cal.   498,  499,   51   Pac.   845. 

8.  Court  has  jurisdiction  to  determine 
whether  statement  that  condition  of  prop- 
erty was  "fair"  was  sufficient,  and,  even 
though  it  has  erred  in  its  conclusion,  its 
judgment  is  not  void. — Estate  of  Devln- 
cenzi, 114  Cal.  498,  600,  51  Pac.  845. 

v.  Value  found— Effect  of  error. — Order 
of  sale,  which  is  in  effect  judgment,  can 
not  be  obviated  nor  can  Its  efficacy  be  im- 
paired by  fact  that  It  may  subsequently 
appear  that  too  low  tin  estimate  was  placed 
by  court  upon  value  of  property  ordered 
to  be  sold,  or  as  to  price  it  would  probably 
bring.— Estate  of  Spriggs,   20   Cal.    121,   125. 


§  1544.    WHAT  THE  OBDEB  OF  SALE  MUST  CONTAIN.     [Repealed.] 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §  163  * 
Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  642,  §  59; 
amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts*. 
1900-1,  p.  221,  held  unconstitutional,  see  history,  §  5  ante;  repeal  ap- 
proved May  25,  1919,  Stats,  and  Amdts.  1919,  p.  1177.  In  effect  July 
25,  1919. 
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ek.  VII,  Art.  1 VI J      INTERESTED   PERSONS   MAY   APPLY   FOR   ORDER. 


ilMft 


ORDER  OP  SiiLE— WHAT  TO  CONTAIN. 

1.  Editorial  note. 

2.  Court  may  compel  executor  or  adminis- 

trator to  sell  property. 

3.  Construction     of    section  —  Common-law 

rule  retained. 

4,5.  Description  of  property. 

6.  Devise  subject  to  care  of  family. 

7.  Guardian's  sale  of  real   estate — Private 

sale — Authority  of  court  to  order. 

S.  Homestead  —  Where  title  is  from  oraer 
section  does  not  apply. 

9.  Marshaling  assets — Common-law  rule  re- 
tained. 

10.  Private  sale — Void  where  public  ordered. 

11.  Public  or  private  sale. 

12.  Time  of  credit — Discretion  of  adminis- 

trator— Power  ot  legislature. 

1.  Editsrlsl  motet  Above  section  re- 
pealed In  1919,  but  annotations  retained 
f  >r  reasons  given  in  section  1537,  ante,  note 

para.  1,  2. 

2.  Csart  may  compel  executor  or  admin - 
btrater  to  sell  property  of  estate  where 
he  refuses  or  neglects  to  make  sale  under 
order  and  as  directed  therein,  and  such 
order  may  be  made  on  motion,  after  due 
notice,  of  any  party  interested. — Estate  of 
Martin,  56  Cal.  208,  209. 

As  to  appealable  orders,  see,  ante,  3  963 
and  note. 

3.  Ceastraetfoa  of  section— Commoa-lan 
rale  retalaedL — Above  section  does  not  pro- 
feu  to  change  order  of  priority  existing  at 
common  law,  but  leaves  it  to  testator  to 
ehanre  order  of  priority  of  legacies  if  he 
Met  fit.  Just  as  he  could  at  common  law, 
and  in  precisely  the  same  way. — Estate  of 
Woodworth.  31  Cal.  695,  606. 

4.  Description  of  property. — Order  of 
*ale  mutt  describe  lands  to  be  sold,  and 
record  can  not  be  helped  out  by  reference 
to  document  not  found  in  it. — Crosby  v. 
l*wd.  61  CaL  557;  Hill  v.  Wall,  66  Cal.  130, 
131,  4  Pac  1139. 

5.  Description  of  land  to  be  sold  must 
b«  sufficiently  definite  without  reference 
to  any  extraneous  matter. — Hill  v.  Wall,  66 
'"fcl  130,  132,  4  Pac,  1139. 

6»    Derlae  ■abject  to  care  of  family* — The 

rigat  of  testator  to  devise  is  subordinate 
t*  power  of  probate  court  to  sequester  and 
**t  apart  property  for  shelter,  care,  and 
*upport  of  family. — Sulzberger  v.  Sulzber- 
ger, 50  Cal.  385;  Estate  of  Davis,  69  Cal. 
**«.  10  Pac.  671;  Estate  of  Lahiff,  86  CaL 
•51.  24  Pac  850. 

7.  Gaarclam's  amle  of  real  estate — PrlTate 
■«*•  Authority  of  eoort  to  order* — Where 
a  guardian  petitioned  for  an   order  of  the 


court  granting  him  permission  to  sell  the 
real  property  of  his  ward,  notwithstanding 
the  fact  that  he  does  not  ask  to  be  granted 
power  to  sell  the  property  at  private  sale, 
yet  the  court  may,  in  the  exercise  of  its 
discretion,  under  the  provisions  of  the 
above  section,  direct  the  sale  to  be  made  a 
private  sale,  the  above  section  being  made 
applicable  to  guardians'  sales  by  section 
1787,  post. — Estate  of  Verwoert,  177  Cal. 
488,  171  Pac.  105. 

As  to  sales  by  guardians,  see,  post, 
8$  1781  et  seq.  and  notes. 

8.  Homestead— Where  title  is  from  order 
■eetlon  does  mot  apply. — Where  widow's 
title  comes  from  homestead  order,  and  not 
.from  devise,  she  is  not  in  position  to  take 
advantage  of  provisions  of  above  section 
and  section  1563,  post,  relative  to  exemp- 
tion of  specific  devises  from  payment  of 
debts  of  estate. — Estate  of  Huelsman,  127 
Cal.   275,   277,  69   Pac.   776. 

0.  Marshaling  assets— Common-lair  rule 
retained. — Order  of  priority  established  at 
common  law  is  followed  in  provisions  of 
statute  that  "if  it  appear  that  any  part  of 
such  real  estate  has  been  devised,  and  not 
charged  in  such  devise  with  payment  of 
debts  or  legacies,  court  shall  order  that 
part  descended  to  heirs  to  be  sold  before 
that  so  devised." — Estate  of  Woodworth,  31 
Cal.  695,   606. 

10.'  Private  sole— Void  where  public  or- 
dered.— Court  has  no  jurisdiction  to  con- 
firm sale,  or,  at  least,  sale  is  void  on  face 
of  record  where  land  was  sold  at  private 
sale  and  not  at  public  sale,  as  directed  in 
order  of  sale. — Schlicker  v.  Hemenway,  410 
Cal.  579,  581,  52  Am.  St.  Rep.  116,  42-  Pac. 
1063. 

11.  Public  or  prlTate  sale.— Under  provi- 
sion of  above  section  all  sales  must  be 
made  at  public  auction,  unless  in  opinion  - 
of  court  best  interests  of  estate  would  be 
subserved  by  private  sale.  When,  however, 
private  sale  is  asked  for,  court  may  act 
upon  opinion  of  executor  or  administrator 
and  order  such  sale  to  be  made. — Estate  of 
Dorsey,  75  Cal.  268,  260,  17  Pac.  209. 

12.  Time  of  credit— Discretion  of  ad- 
ministrator—Power  of  legislature. — The  re- 
peal of  the  above  section  in  1919,  which 
prohibited  an  administrator  from  celling 
real  property  upon  a  credit  exceeding  one 
year,  and  giving  the  administrator  under 
the  scheme  of  sale  provided  by  the  amended 
sections,  a  discretion  as  to  the  time  of 
credit,  was  within  the  power  of  the  legis- 
lature, being  a  mere  incident  of  the  power 
to  sell  property  for  the  payment  of  debts. 
— Estate  of  Benvenuto,  183  Cal.  382,  191 
Pac.  678,  applying  the  doctrine  in  Murphy 
v.  Farmers'  A  Merchants'  Bank,  131  Cal. 
115,  63  Pac.  368,  731. 


§1545.    INTERESTED  PERSONS  MAY  APPLY  FOR  ORDER  OF  SALE. 

U  the  executor  or  administrator  neglects  or  refuses  to  sell  the  property  of  the 
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estate  when  it  is  necessary  or  when  it  is  for  the  advantage,  benefit  and  best 

interests  of  the  estate  and  those  interested  therein,  that  the  real  estate  or  some 

portion  thereof  be  sold,  any  person  interested  may  make  application  to  the 

court,  that  the  executor  or  administrator  be  required  to  sell,  and  notice  of  such 

application  must  be  given  to  the  executor  or  administrator  before  the  hearing. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  164  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  642,  §  60;  amendment 
approved  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  214;  May  25,  1919, 
Stats,  and  Amdts.  1919,  p.  1179.    In  effect  July  25,  1919. 

INTERESTED  PERSON  MAY  APPLY  FOB 
ORDER  OF  SALE. 

1.  Creditors  are  included. 

2.  Laches  in  some  cases  will  defeat  creditors9 

application. 

3.  Sale  of  decedent's  real  estate  to  pay  debts. 
See,  ante,  ||  1516  et  seq.  and  notes. 


1.  Creditors  are  Included  in  language 
"any  person  interested  in  the  estate"  and 
may  make  application  for  order  of  sale  of 
real  estate  in  same  manner  as  executor  or 
administrator. — Estate  of  Crosby,  55  CaL 
574,  582. 


2.  Lathes  la  ansae  case*  will  defeat 
creditors'  application  for  sale  of  property 
of  estate.  Rule,  however,  goes  only  to 
this  extent,  that  probate  court  has  discre- 
tionary power  to  deny  petition  for  sale  of 
real  property  when  there  has  been  unrea- 
sonable delay  without  circumstances  to  ex- 
cuse It. — Estate  of  Arguello,  85  CaL  161, 
153,  24  Pac.  641.  See  Estate  of  Crosby,  56 
Cal.  574,  680. 

8.  Sale  of  deeedeat'a  real  estate  to  pay 
debts. — That  there  is  no  money  in  the  hands 
of  an  executor  or  administrator  available 
for  the  payment  of  debts  does  not  neces- 
sarily conclude  the  court  in  probate  on 
such  application. — Estate  of  Bragg,  166  CaL 
108,   134  Pac.  1140. 


§  1546.    TO  DELIVER  COPT  OF  ORDER  TO  EXECUTOR.     [Repealed.] 

History:  Enacted  March  11,  1872,  S  165  Probate  Act  as  amended 
1861,  Stats.  1861,  p.  643,  9  61;  repeal  approved  1874,  Code  Amdts. 
1873-4,  p.  371. 


§  1647.    NOTICE  OF  SALE.     [POSTING.]     When  a  sale  is  to  be  made  at 

public  auction,  notice  of  the  time  and  place  of  sale  must  be  posted  in  three  of 
the  most  public  places  in  the  county  in  which  the  land  is  situated,  and  pub- 
lished in  a  newspaper,  if  there  be  one  printed  in  the  same  county,  but  if  none, 
then  in  such  paper  as  the  court  may  direct,  for  two  weeks  successively  next 
before  the  sale;  provided,  however,  that  when  it  appears  from  the  inventory 
and  appraisement  that  the  value  of  the  whole  estate  does  not  exceed  five  hun- 
dred dollars  the  court,  or  a  judge  thereof,  may  in  his  discretion  dispense  with 
the  publication  in  a  newspaper  and  order  notices  be  posted.  The  lands  and 
tenements  to  be  sold  must  be  described  with  common  certainty  in  the  notice. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  166  Probate 
Act  as  amended  April  12,  1866,  Stats.  1865-6,  p.  766,  §  6;  amendment 
approved  May  25,  1915,  Stats,  and  Amdts.  1915,  p.  835;  May  25,  1919, 
Stats,  and  Amdts.  1919,  p.  1179.     In  effect  July  25,  1919. 


NOTICE  OP  SALE— POSTING. 

1.  Computation  of  time. 

2.  Insufficient  publication. 

3,4.  '  *  Successively ' ' — Meaning  of  term. 

5.  Validity  of  sale  rests  on  order— Effect  of 
power  in  will. 

See,  ante,  99  1516  et  seq.  and  notes. 

1.  Computation  of  time. — Publication  of 
notice  for  fourteen  days,  ending:  two  days 
prior  to  day  named  for  sale,  is  not  com- 
pliance   with    requirements    of    above    sec- 


tion.— Hellman  v.  Merz,  112  Cal.  661,  666,  44 
Pac.   1079. 

2.  Insufficient   publication   renders    order 
void. — Hellman    v.   Merz,   112   Cal.    661,    667 
44  Pac.  1079. 

Aa  to  object  of  publication*  p*OTUIe4  for 
in  above  and  otber  sections,  see,  ante. 
9  1639  and  note  pars.  8-12. 

As  to  publication  of  notice  In  general  an. 
dcr  direction  of  court,  see,  post,  9  1705  and 
note. 

3.  "Successively"  —  Meaning;    of     term*.. 

Phrase     "three     weeks    successively"      evj. 
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dently  means  same  thins  as  "three  succes- 
sive weeks.'*  It  simply  indicates  time  and 
place  and  not  manner  of  publication  as  that 
It  should  be  "successively"  during  period. — 
Estate  of  Cunningham,  73  Cal.  568,  15  Pac. 
ISC. 

4.  Word  "successively"  refers  to  weeks, 
and  not  to  publication  of  paper. — Estate  of 
Cunningham,   73   Cal.   558,   559,   15  Pac.   186. 

&  Validity  of  sale  rests  oi  order— Effect 
«f  sewer  Is  will* — Decision  as  to  validity 
of  sale  must  rest  upon  order  of  court,  and 


where  deposit  and  bid  were  made  for  pro- 
posed sale  authorized  by  such  order  and 
providing  for  confirmation,  the  supposed 
validity  of  sale  can  not  be  based  on  au- 
thority given  In  will,  even  though  will  con- 
fers upon  executor  full  power  and  authority 
to  sell  and  convey  property  of  estate  or 
any  portion  thereof  without  any  order  of 
court. — Hellman  v.  Merz,  112  Cal.  861,  667, 
44  Pac.  1079. 

As    to    poatposemest    of    sale*   see,    post, 
85  1557,  1558  and  notes. 


§  1548.  TIME  AND  PLAGE.  Sales  at  public  auction  must  be  made  in  the 
county  where  the  land  is  situated ;  but  when  the  land  is  situated  in  two  or  more 
comities,  it  may  be  sold  in  either.  The  sale  must  be  made  between  the  hours 
of  nine  o'clock  in  the  morning  and  the  setting  of  the  sun  on  the  same  day,  and 
most  be  made  on  the  day  named  in  the  notice  of  sale,  unless  the  same  is  post- 
poned. 

History:  Enacted  March  11,  1872,  founded  on  §  167  Probate  Act 
as  amended  May  20,  1861,  Stats.  1861,  p.  643,  §62;  April  4,  1864, 
Stats.  1863-4,  p.  370,  1 13;  April  2,  1866,  Stats.  1865-6,  p.  766,  |  7. 

§1549.  PRIVATE  SALE  OF  REAL  ESTATE,  HOW  HADE,  AND  NO- 
TICE. BIDS,  WHEN  AND  HOW  RECEIVED.  When  a  sale  of  real  estate  is 
to  be  made  at  private  sale,  notice  of  the  same  must  be  posted  up  in  three  of  the 
most  public  places  in  the  county  in  which  the  land  is  situated,  and  published 
in  a  newspaper,  if  there  be  one  printed  in  the  same  county,  if  none,  then  in 
such  paper  as  the  court  or  judge  may  direct,  for  two  weeks  successively  next 
before  the  day  on  or  after  which  the  sale  is  to  be  made,  in  which  the  lands  and' 
tenements  to  be  sold  must  be  described  with  common  certainty.  The  notice 
most  state  a  day  on  or  after  which  the  sale  will  be  made,  and  a  place  where 
offers  or  bids  will  be  received.  The  day  last  referred  to  must  be  at  least  fifteen 
days  from  the  first  publication  of  notice ;  and  the  sale  must  not  be  made  before 
that  day,  but  must  be  made  within  six  months  thereafter. 

The  bids  or  offers  must  be  in  writing  and  may  be  left  at  the  place  designated 
in  the  notice,  or  delivered  to  the  executor  or  administrator  personally,  or  may 
he  filed  in  the  office  of  the  clerk  of  the  court  to  which  the  return  of  sale  must 
he  made,  at  any  time  after  the  first  publication  of  the  notice  and  before  the 
making  of  the  sale. 

[Time  of  notice  may  be  shortened,  when.]  If  it  be  shown  that  it  will  be  for 
the  best  interests  of  the  estate  the  court  or  judge  may,  by  an  order,  shorten 
the  time  of  notice,  which  shall  not,  however,  be  less  than  one  week,  and  may 
provide  that  the  sale  may  be  made  on  or  after  a  day  less  than  fifteen  but  not 
ltss  than  eight  days  from  the  first  publication  of  the  notice  in  which  case  the 
notice  of  sale  and  the  sale  may  be  made  to  correspond  with  such  order ;  pro- 
vided, however,  that  when  it  appears  from  the  inventory  and  appraisement 
that  the  value  of  the  whole  estate  does  not  exceed  five  hundred  dollars  the 
eonrt,  or  a  judge  thereof,  may  in  .his  discretion  dispense  with  the  publication 
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in  a  newspaper  and  order  notices  be  posted.    The  lands  and  tenements  to  be 
sold  must  be  described  with  common  certainty  in  the  notice. 

History:  Enacted  March  11,  1872,  founded  on  5167  Probate  Act 
as  amended  April  2,  1866,  Stats.  1865-6,  p.  766,  5  8;  amendment  ap- 
proved April  16,  1880;  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  95;  May  25, 
1919,  Stats,  and  Amdts.  1919,  p.  1179.    In  effect  July  25,  1919. 


PEIVATE  SALE  OP  REAL  PROPERTY— 

HOW  MADE. 

1.  Bate  of  sale. 

2.  Executrix  or  legatee   can   Dot  authorize 

sale. 

3,4.  Publication  of  notice. 
5.  Statutory  proceeding. 

1.  Date  ©f  ««le. — Where  order  of  sale 
was  made  on  third  day  of  March  requiring 
sale  to  be  made  on  or  about  ninth  day  of 
April  of  same  year,  it  can  not  be  stated 
that  It  would  be  impossible  for  administra- 
tor to  comply  with  order  and  with  above 
section  providing  for  sale  upon  day  "at 
least  fifteen  days  from  first  publication  of 
notice,"  and  sale  must  not  be  made  before 
that  day,  but  must  be  made  within  six 
months  thereafter. — Estate  of  Dorsey,  75 
Cal.   258,  260,  17  Pac.  209. 

2.  Executrix  or  legatee  can  not  author- 
ise sale  of  property  nor  ratify  such  sale  to 
prejudice  of  creditors  of  decedent  having 
claims  against  estate,  or  for  expenses  of 
last  sickness,  funeral  expenses,  etc. — Krum- 
dick  v.  White,  107  Cal.  37,  42,  39  Pac.  1066. 

3.  Publication  of  notice. — Above   section 
•  is    governed   by   section    1705,   post,   requir- 
ing that  notice  must  be  published  as  often 


as  paper  is  published  during  time  over 
which  notice  is  extended,  unless  otherwise 
directed  by  court. — People  v.  Reclamation 
Dlst.,  121  Cal.  522,  624,  50  Pac.  1068,  63  Pac. 
1085. 

4.  In  other  states  many  decisions  up- 
hold publication  of  notice  once  a  week  tn 
daily  paper,  but  this  seems  to  be  contrary 
to  former  holdings  in  this  state. — People  v. 
Reclamation  Dist.,  121  Cal.  522,  524,  50  Pac. 
1068,  52  Pac.  1085.  See  111.  Wing  v.  Dodge. 
80  111.  564.  Mass.  Brewer  v.  Springfield,  97 
Mass.  152.  Minn.  Dayton  v.  Mintzer,  22 
Minn.  393.  Neb.  Alexander  v.  Alexander, 
26  Neb.  68,  41  N.  W.  1065.  N.  Y.  Wood  v. 
Knapp,  100  N.  T.  109,  2  N.  E.  632;  Bow  en 
v.  Argall,  24  Wend.  496,  501.  R.  I.  Thurston 
v.  Miller,  10  R.  I.  368;  Petition  of  Harris, 
14  R.  I.  637. 

As  to  object  of  publications  provide*  for 
In  above  and  other  sections*  see,  ante, 
§  1539  and  note  pars.  8-12. 

5.  Statutory  proceeding. — Rule  Is  well 
settled  that  proceedings  after  sale  of  real 
estate  of  decedent  are  statutory,  and  that 
such  sale  will  be  void,  unless  requirements 
of  statutes  are  complied  with. — Hellman  v. 
Merz,  112  Cal.  661,  666,  44  Pac.  1079.  See 
Estate  of  O'Sullivan,  84  Cal.  444,  24  Pac. 
281;  Hartley  v.  Croze,  38  Minn.  325,  37  N.  W. 
449. 


§1550.  NINETY  PER  GENT  OF  APPRAISED  VALUE  MUST  BE  OF- 
FERED.  No  sale  of  real  estate  at  private  sale  shall  be  confirmed  by  the  court, 
unless  the  sum  offered  is  at  least  ninety  per  cent  of  the  appraised  value  thereof, 
nor  such  real  estate  has  been  appraised  within  one  year  of  the  time  of  such 
sale.  If  it  has  not  been  so  appraised,  or  if  the  court  is  satisfied  that  the  ap- 
praisement is  too  high  or  too  low,  a  new  appraisement  must  be  had,  as  in  the 
case  of  an  original  appraisement  of  an  estate.  This  may  be  done  at  any  time 
before  the  sale  or  the  confirmation  thereof. 

History:  Enacted  March  11,  1872,  founded  on  §  167  Probate  Act 
as  amended  April  2,  1866,  Stats.  1865-6,  p.  767,  §9;  amendment  ap- 
proved May  20,  1921,  Stats,  and  Amdts.  1921,  p.  209.  In  effect  July 
29,  1921. 

1.  Appraisement  —  Retorn  of. — Decree  of  parent  that  appraisement  had  been  sub- 
sale  is  not  rendered  void  because  appraise-  stantially  filed  in  court  before  confirmation. 
ment  of  property,  although  made  within  The  marking  it  filed  by  clerk  was  not 
year  of  time  of  making  sale  as  required  essential  to  its  validity. — Smith  v.  Bls- 
by  above  section,  was  not  marked  filed  be-  cailuz,  83  Cal.  344,  257,  21  Pac  15.  23  Pac 
fore   confirmation    of   sale   where    it   is   ap-  314. 


§1551.    PURCHASE-MONEY  ON  SALE  ON  CREDIT,  HOW  SECURED. 

The  executor  or  administrator  must,  when  the  sale  is  made  upon  a  credit,  take 


CkYII.Art.IV.J  RETURN   OF  PROCEEDINGS — PROCEDURE.  1 13©?l 

the  notes  of  the  purchaser  for  the  purchase-money,  with  a  mortgage  or  deed  of 

trust  on  the  property  to  secure  their  payment. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  168  Probate 
Act;  amendment  approved  May  20,  1921,  Stats,  and  Amdts.  1921,  p. 
209.     in  effect  July  29,  1921. 

$1562.  RETURN  OF  PROCEEDINGS.  PROCEEDINGS  ON.  The  execu- 
tor or  administrator,  after  making  any  sale  of  real  estate,  must  make  a  return 
of  bis  proceedings  to  the  court,  which  must  be  filed  in  the  office  of  the  clerk 
at  any  time  subsequent  to  the  sale. 

[Notice  of  hearing  upon  return.]  A  hearing  upon  the  return  of  the  pro- 
ceedings may  be  asked  for  in  the  return  or  by  petition  subsequently,  and  there- 
upon the  clerk  must  fix  the  day  for  the  hearing,  of  which  notice  of  at  least  ten 
days  must  be  given  by  the  clerk,  by  notices  posted  in  three  public  places  in 
the  county  or  by  publication  in  a  newspaper,  and  must  briefly  indicate  the  land 
sold,  and  must  refer  to  the  return  for  further  particulars. 

[Hay  vacate  sale  and  order  new  one.]  Upon  the  hearing  the  court  must 
examine  into  the  necessity  for  the  sale,  or  the  advantage,  benefit  and  interest 
of  the  estate  in  having  the  sale  made,  and  must  examine  the  return  and  wit- 
nesses in  relation  to  the  sale,  and  if  good  reason  does  not  exist  for  such  sale, 
or  if  the  proceedings  for  the  sale  were  unfair  or  the  sum  bid  disproportionate 
to  the  value  and  it  appears  that  a  sum  exceeding  such  bid  at  least  ten  per  cent 

exclusive  of  the  expenses  of  a  new  sale  may  be  obtained,  the  court  may  vacate 

foe  sale  and  direct  another  to  be  had,  of  which  notice  must  be  given  and  the 

sale  in  all  respects  conducted  as  if  no  previous  sale  had  taken  place. 
If  an  offer  of  ten  per  cent  more  in  amount  than  that  named  in  the  return  be 

"fcdeto  the  court  in  writing,  by  a  responsible  person,  it  is  in  the  discretion  of 

we  court  to  accept  such  offer  and  confirm  the  sale  to  such  person  or  to  order  a 
new  gale. 

History:  Enacted  March  11,  1872,  re-enactment  of  $  169  Probate  Act 
u  amended  May  20,  1861,  Stats.  1861,  p.  643,  §  63;  April  4,  1864,  Stats. 
1863-4,  p.  370,  §  14;  amendment  approved  April  16,  1880,  Code  Amdts. 
MS0  (C.  C.  P.  pt.),  p.  96;  March  31,  1891,  Stats,  and  Amdts.  1891,  p. 
*27;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
P-  221,  held  unconstitutional,  see  history,  §  5  ante;  amendment  ap- 
proved May  25,  1919,  Stats,  and  Amdts.  1919,  p.  1180.  In  effect  July 
fc.  1919. 

BETTJaN  OF  PBOCEEDINGS— PBOCEED-        13.  Vacating  former  sale,  increased  offer- - 

INGS  ON.  Construction  of  section. 

1.  Competitive  bidding  should  be  allowed.  14.  Same— Directing  resale. 

1  CoBstrnetion   of    section  —  Mistake    in  ,~   Voll1fl       ,       .      ,., 

unendment.  P 

*-  B»J  pf  hearing — Failure  to  fix  See,  ante.   {§1516  et  seq.  and  notes. 

4,5.  Dkretion  of  court— How  exercised.  i.    Competitive    bidding:    -mould    be    ni. 

6.  "Disproportionate  to  the  value* '  means,  lowed. — The   court   should   permit   competl- 

what  tlve  bidding:  for  property  at  hearing  upon 

7.  Jurisdiction  to  order  sale  of   land  con-       return,  In  order  to  secure  as  high  price  as 

fljnu^  possible    and    avoid    expense    and    delay    of 

l  Xm*j  for  «le-Time  of  determine      ™w  5"9a  p~E98gg te  °'  ar,fflth'  m  CaI-  64S- 

tion— Effect  of  code  amendment. 
9.  Xeeesrity  of  confirmation.  *    Conutwuetton   of   nee  t  Ion  —  Mistake    In 

10.  Objeetions-When  to  be  made.  ^r*?*"!^111  aM°Ve  8f.^ion'  WOrdB  wh,ch 
.,   unLs-              s  •   >>                     i.  a  were    ln    old    8ectIon'      the    expenses    of," 

11.  "Proceedings  unfair"  means,  what  were   evidently   left   out   by   mistake   when 

12.  fietnrn  of  sale.  amended  in  March,  1891,  and  section  should 
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read  "exclusive  of  expenses  of  a  new  sale.*' 
--Estate  of  Leonls,  138  Cal.  194,  197,  71 
Pac.  171. 

8.     Day     of     hearln*-  —  Failure     to     fix. — 

Where  it  was  stipulated  that  no  day  was 
fixed  by  order  of  probate  court  or  Judge, 
and  that  "no  notice  of  hearing;  of  report  or 
of  filing  thereof  was  given  by  posting  or 
publication/'  and  it  does  not  appear  in  rec- 
ord that  persons  interested  in  estate  were 
actually  present  at  hearing:  in  person  or 
by  attorney,  held  that  probate  court  had  no 
power  to  confirm  sale  in  absence  of  proper 
notification  and  that  order  purporting:  to 
confirm  it  was  properly  set  aside. — Estate 
of  Durham,  49  Cal.  490,  496. 

Aa  to  description  of  real  estate  aooajht 
to  be  sold,  publication  of,  etc.,  see,  post, 
9  1712  and  note. 

9 

4.     Discretion    of    court— How    exercised, 

— The  provision  In  above  section,  giving 
court  discretion  to  accept  advanced  bid  or 
order  new  sale,  does  not  limit  its  exercise 
of  that  discretion  to  alternative  of  ac- 
cepting: first  offer  that  may  be  made,  or 
order  new  sale,  but  may  receive  as  many 
bids  as  may  be  made  and  then  determine 
whether  to  accept  highest  or  order  new 
sale. — Estate  of  Griffith,  127  Cal.  543,  644, 
59  Pac.  988.  See  Estate  of  Reed,  3  Cal. 
App.   142,   85   Pac.  156. 

6.  Discretion  rests  In  court  upon  refus- 
ing to  confirm  first  sale,  to  order  new  sale, 
or  to  accept  bid  made  on  first  sale  at  prior 
term  of  court. — Griffin  v.  Warner,  48  Cal. 
383,  385. 

6.  "Disproportionate  to  the  value"  means 

disproportionate  to  value  at  time  of  bid. — 
Estate  of  Leonls,  138  Cal.  194,  198,  71  Pac. 
171. 

7.  Jurisdiction  to  order  sale  of  land 
continues  while  proceedings  are  yet  in  fieri. 
— Griffin  v.  Warner,  48  Cal.  383,  385. 

8.  Necessity  for  sale — Time  of  deter- 
mlnntton— Effect  of  code  amendment. — The 

effect  of  the  amendment  to  the  above  sec- 
tion in  1919,  providing  that  upon  hearing 
of  the  return  of  a  sale  of  property  of  the 
estate  of  a  deceased  person  the  court  must 
examine  into  the  necessity  for  the  sale,  or 
the  advantage,  benefit,  and  interest  of  the 
estate  in  having  the  sale  made  is  the  ques- 
tions whether  a  sale  is  necessary  for  the 
payment  of  debts,  expenses  of  administra- 
tion, or  legacies,  and  whether  a  sale  would 
be  for  the  best  interests  of  the  estate,  are 
now  to  be  decided  upon  the  hearing  of  the 
return  of  the  application  for  confirmation, 
instead  of  from  the  hearing  of  the  petition 
for  an  order  of  sale  as  formerly  provided 
for  in  sections  1540,  1542  and  1544,  ante. — 


Estate  of  Benvenuto,  183  Cal.  382,  191  Pac. 
678. 

9.  Necessity  of  confirmation  requires 
hearing  and  confirmation  provided  for  in 
above  section! — Estate  of  Durham,  49  Cal. 
490,  495. 

10,  Objections— WMcn  to  be  made. — Ob- 
jection that  sale,  if  made  at  time  appointed, 
would  cause  loss  to  estate  and  damage 
residuary  legatee  by  reason  of  depreciated 
value  of  property,  is  matter  to  be  consid- 
ered only  when  return  of  sale  should  be 
made,  and  it  should  come  up  for  confirma- 
tion.— Estate  of  Brannan,  5  Cal.  Unrep.  882. 
51  Pac.  320. 


11.  "Proceedings  unfair"  means  evidently 
that  some  irregularity  as  to  notice  or 
fraud  or  collusion  among  bidders  occurred. 
— Estate  of  Leonls,  138  CaL  194,  198,  71  Pac. 
171. 

12.  Return  of  sale. — The  duty  and  power 
to  report  sale  to  court  for  confirmation  re- 
main in  executor.  Until  that  is  done  he 
can  not  Invoke  aid  of  court  of  equity  to 
compel  an  accounting  or  to  place  property 
in  hands  of  receiver. — Bennallack  v.  Rich- 
ards,  125  Cal.  427,  488,  58  Pac.  65. 

As  to  "return"  mentioned  In  above  section 
being  same  as  account  of  sale  spoken  of 
in  section  1661,  post,  see,  post,  9  1561,  note 
par.  1. 

As  to  sales  without  order,  see,  post,  5  1561 
and  note. 

13.  Vacating  former  sale,  Increased  of- 
fer—Construction  of  section. — To  author- 
ize the  court  to  accept  an  increased  offer 
of  ten  per  cent  it  is  not  necessary  that  it 
should  appear  that  "the.  proceedings  were 
unfair"  or  that  the  "sum  bid  was  dispro- 
portionate to  the  value"  of  the  property. 
This  unfairness  or  disproportion  must, 
however,  be  shown  to  justify  an  order  va- 
cating the  sale. — Estate  of  Bradley,  168 
Cal.  656,  144  Pac.  136. 


14.  Same  —  Directing  resale.  —  Probate 
court  has  power  under  above  section,  after 
setting  aside  attempted  and  void  confirm- 
ation, to  make  proper  order,  appoint  time 
for  hearing  report  of  sale,  and,  upon  hear- 
ing on  day  to  which  same  was  adjourned 
from  day  fixed,  by  judge  and  in  notice,  to 
set  aside  former  sale  upon  ground  that  sum 
bid  was  disproportionate  to  value  of  prop- 
erty and  to  direct  resale. — Estate  of  Dur- 
ham, 49  Cal.  490,  496.  See  Estate  of  Reed. 
3  Cal.  App.  142,  85  Pac.  155. 

15.  Value  and  price  bid. — The  court  must 
confirm  sale  unless  price  bid  is  dispro- 
portionate to  value  of  property  and  it  is 
made  to  appear  that  an  increased  bid  of 
ten  per  cent  may  be  obtained. — Estate  of 
Robinson,  142  Cal.  152,  157,  75  Pac.  777. 


§  1563.  MAY  FILB  OBJECTIONS,  WHEN  AND  WHO.  When  return  of 
the  sale  is  made  and  filed  any  person  interested  in  the  estate  may  file  written 
objections  to  the  confirmation  thereof,  and  may  be  heard  thereon,  when  the 


Ck.  VII,  Art.  IV.]  ORDER  OP  CONFIRMATION— WHEN  MADE.  I  1554 

return  is  heard  by  the  court  or  judge,  and  may  produce  witnesses  in  support 

of  his  objections. 

History:     Enacted  March  11,   1872,  re-enactment  jof  §  170  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  644,  §  64. 

OBJECTION — WHO  MAY  PILE.  interested  In  estate. — Estate  of  Pearsons.  98 

1  iv**..;,*..     xt  x  i«    •*.  j.'  m     ■   v*.  *       v         CaL  608,  605,  33  Pac.  451. 

1  Extension — Not  limitation  of  right  to  ob- 

jeet.  *     Purchaser — Rlfffct    to    be    heard. — The 

2  P,,^^.    r»-  vj.  *    v    t.       j  fight  of  purchaser  to  be  heard  at  hearing; 
I  Purchaaer-Bight  to  be  heard.  on    return   lg    |mpHed   ln    prevlou8   8ectIoll 

L   Bxteaaloa— Not  limitation  of  rla-ht  to  "an<*   carries    with    it   right   to   make    objec- 

•kjwt— The    provisions    of    above    section  tlon    to   confirmation.— Estate    of   Pearsons, 

ut  not  limitation  of  right  of  filing  objec-  98  Cal-  603»  605»  38  Pac-  461- 

lions  to  confirmation    of  sale,    but    an    ex-  Aa   to    who    are    interested    person*,    see, 

teuton  of   such    right    to    those    who    are  ante,   58  1540,  1545  and  notes. 

§1551  WHEN  ORDER  OF  CONFIRMATION  TO  BE  MADE,  AND  WHEN 
HOT.  If  it  appears  to  the  court  that  there  is  reason  for  a  sale  upon  the 
grounds  set  forth  in  section  one  thousand  five  hundred  thirty-six  of  this  code 
and  that  the  sale  was  legally  made  and  fairly  conducted,  and  that  the  sum 
bid  was  not  disproportionate  to  the  value  of  the  property  sold,  and  that  a 
greater  sum,  as  above  specified,  can  not  be  obtained,  or  if  the  increased  bid 
mentioned  in  section  one  thousand  five  hundred  fifty-two  be  made  and  accepted 
by  the  court,  the  court  must  make  an  order  confirming  the  sale,  and  directing 
conveyances  to  be  executed.  The  sale,  from  that  time,  is  confirmed  and  valid, 
Md  a  certified  copy  of  the  order  confirming  it  and  directing  conveyances  to  be 
executed  must  be  recorded  in  the  office  of  the  recorder  of  the  county  in  which 
the  land  sold  is  situated. 

[Resale.]     If,  after  the  confirmation,  the  purchaser  neglects  or  refuses  to 

comply  with  the  terms  of  the  sale,  the  court  may,  on  motion  of  the  executor 

or  administrator,  and  after  notice  to  the  purchaser,  order  a  resale  to  be  made 

of  the  property.    If  the  amount  realized  on  such  resale  does  not  cover  the  bid 

and  the  expenses  of  the  previous  sale,  such  purchaser  is  liable  for  the  deficiency 

to  the  estate. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  171  Probate 
Act  as  amended  February  1,  1856,  Stats.  1856,  p.  20,  §  1;  May  20,  1861, 
Stats.  1861,  p.  644,  S  66;  amendment  approved  May  25,  1919,  Stats,  and 
Amdts.  1919,  p.  1180.     in  effect  July  25,  1919. 

CONFIRMATION  OP  8ALE— WHEN  MAY  13.  Substitution  of  one  purchaser  for  another. 

BE  MADE.  X4.  Value  of  land  sold— Is  to  be  ascertained 

I  As  to  person  interested.  by  court. 

*  "Cawat  emptor' '  is  the  rule.  15-  Warranty  of  title. 

3.  Construction  of  section.  1*    Aa  to  person  interested. — The  succes- 

i  tv^   ..      J.*.       /-vv  •    *•  3    m  sor   of  the   sole   heir   of   the  deceased   is  a 

4.  Defeebw  title-Objection  on  ground  of .  person   lntere8ted   wlthln    the   meanlns   of 

5-  Grossly  inadequate  price.  above   section,   and   entitled   to   resist  con- 
it  *»--    *     m       *                    jk        ^  flrmation   of   the   sale,  and  to  appeal   from 
*.  Grounds  for  denying  confirmation.  „.  .         -         -      '  *   TJ,      \   ?1 
vuimo  x„,   uvu/u«s  w  «  —»•  tne    order   0f   confirmation;    and    this    right 

7.  Petition  essential.  is  not  affected  by  the  fact  that  such  sue- 

*<  Purpose  of  statute.  cessor  was  in   good  faith  asserting  an  ad- 

A  H*JLjt  ,  "  verse    title    to    the    land,    which    was    the 

».  Keeording  orders.  case  of  the  inadequate  bid.— Estate  of  Baz- 

w.  Bepodiation  by  purchaser — Ground  of.  auro,  161  Cal.  76,  118  Pac.  434. 

U-  8tle  of  property  of  decedent— Default  ot  *    "Caveat  emptor"  la  the  rale   in   pro- 

purchaser — Remedies.  Date  sales,  and   purchaser  is  bound  to  ex- 

tt-  8sle  under  power  in  will.  amine  title  for  himself.    Language  of  notice 
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of  sale  of  title  of  deceased  puts  him  upon 
his  guard. — Halleck  v.  Guy,  9  Cal.  181,  197. 

An    to    confirmation    of    Mien    1b    general, 

see.  ante,    §  1517   and   note. 

As  to  what  order  of  confirmation  Is  re- 
quired to  state,  see,  post,   9  1666  and  note. 

3.  Construction  of  section.  —  Confirma- 
tion required  in  above  section  is  for  pro- 
tection of  estate.  Court  can  determine  only 
whether  sale  was  legally  made  and  fairly 
conducted,  and  sum  bid  fair  value,  and  that 
sum  exceeding  such  bid  at  least  ten  per 
cent,  exclusive  of  expenses  of  new  sale, 
can  not  be  obtained.  If  any  of  these 
facts  exist  court  is  authorized  to  vacate 
former  sale,  but  unless  such  facts  are 
shown,  court  must  confirm  the  sale. — Es- 
tate of  Durham,  49  Cal.  490;  Estate  of  Pear- 
sons, 98  Cal.   603,  613,  33  Pac.  451. 

4.  Defective    title— Objection    on    ground 

of. — At  such  sale  court  is  regarded  as 
vendor,  and  purchaser  has  right  to  con- 
veyance which  will  vest  in  him  title  to 
property  sold,  and  may  present  in  objection 
to  its  confirmation  any  facts  which  will  im- 
pair or  defeat  title  thereby  transferred. — 
Estate  of  Pearsons,  98  Cal.  603,  612,  33  Pac. 
451. 

5.  Grossly  Inadequate  price* — It  is  held 
to  be  an  abuse  of  discretion  to  confirm  a 
sale  of  real  property  of  an  estate  for  one- 
sixth  of  its  value,  because  of  supposed  de- 
fects in  the  title  which  might  be  removed 
by  a  suit.  The  court  should,  in  such  a  case, 
direct  the  bringing  of  such  a  suit,  and  with- 
hold confirmation  of  sale  pending  its  de- 
termination.— Estate  of  Bazzuro,  161  Cal. 
76,  118  Pac.  434. 

6.  Grounds    for    denying    confirmation.-— 

Order  confirming  sale  must  be  made  by 
court,  unless  facts  are  shown  to  court  prov- 
ing that  sale  was  not  legally  or  fairly  con- 
ducted, or  that  sum  bid  is  disproportionate 
to  value,  or  that  sum  exceeding  such  bid 
at  least  ten  per  cent,  exclusive  of  expenses 
of  new  sale,  can  be  obtained. — Bennallack 
v.  Richards.   126  Cal.  427,  433.  58  Pac.  65. 

7.  Petition  essentlnl. — Court  has  no 
power  to  confirm  sale  or  impair  validity  of 
sale  except  where  authority  and  jurisdic- 
tion are  conferred  by  petition  containing 
averments  required  in  section  1537,  ante. — 
Gregory  ▼.  Taber,  19  Cal.  397,  410. 


8.  Purpose  of  statute. — Provisions  of 
statute  allowing  objections  to  be  made  to 
sale  and  requiring  for  its  efficacy  confirma- 
tion by  court,  are  only  intended  to  secure 
such  an  execution  of  order  of  sale  that 
just  and  fair  price  may  be  obtained  for 
property  for  benefit  of  estate.  Authority 
of  court  is  limited  to  such  supervision  and 
control  that  this  end  may  be  effected.— Es- 
tate  of  Spriggs,  20  Cal.  121,  125. 

9.  Recording  orders.  —  Order  directing 
sale  and  order  confirming  give  validity  to 
purchase,  and  both  such  orders  are  required 
to  be  recorded. — Halleck  v.  Guy,  9  Cal.  181. 
197. 


10.  Repudiation    by    purchaser  —  Ground 

of. — Purchaser  at  such  sale  can  repudiate 
his  contract  for  purchase  only  for  same 
reasons  as  he  could  in  case  he  had  bought 
from  another. — Estate  of  Pearsons,  98  Cal. 
603,  612,  33  Pac.  451. 

11.  Sale  of  property  of  decedent— Default 
of  purchaser— .Remedies. — Under  the  provi- 
sions of  the  above  section  the  remedy  pro- 
vided is  by  resale  of  property  by  an  ex- 
ecutor upon  default  of  the  purchaser,  but 
this  remedy  is  not  exclusive  and  does  not 
prevent  a  resort  by  the  executor  to  a  suit 
for  specific  performance. — McCarty  v.  Wil- 
son, 184  Cal.  194,  193  Pac  578,  following 
the  doctrine  in  Crouse  v.  Peterson,  130  Cal. 
169,  80  Am.  St.  Rep.  89,  62  Pac.  574. 

12.  Sale  under  power  In  will. — Purchaser 
from  an  executor  at  sale  under  power  in 
will  deals  with  such  executor  in  making 
purchase  as  he  would  with  any  other  ven- 
dor.— Estate  of  Pearsons,  98  Cal.  603,  612, 
33   Pac.  451. 

13.  Substitution  of  one  purchaser  for  an. 
other  can  not  affect  validity  of  sale. — Hal- 
leck v.  Guy,  9  Cal.   181,  197. 

14.  Value  of  land  sold— Is  to  be  ascer- 
tained by  court  and  its  determination  can 
not  be  disturbed  on  appeal  where  there  is 
substantial  conflict  in  evidence  as  to  such 
value. — Estate  of  Jack,  115  Cal.  203,  207.  46 
Pac.  1057.  See  Montgomery  v.  Sayre.  100 
Cal.  182,  38  Am.  St.  Rep.  271,  34  Pac.  646. 

15.  Warranty  of  title. — Administrator's 
deed  to  convey  purchaser  title  of  deceased 
can  not  warrant  title. — Halleck  v.  Guy,  9 
Cal.  181,  197. 


§  1555.  CONVEYANCES.  Conveyances  must  thereupon  be  executed  to  the 
purchaser  by  the  executor  or  administrator,  and  they  must  refer  to  the  orders 
of  the  court  confirming  the  sale  of  the  property  of  the  estate,  and  directing" 
conveyances  thereof  to  be  executed,  and  to  the  record  of  the  order  of  con- 
firmation in  the  office  of  the  county  recorder,  either  by  the  date  of  such  record- 
ing, or  by  the  date,  volume,  and  page  of  the  record,  and  such  reference  shall 
have  the  same  effect  as  if  the  orders  were  at  large  inserted  in  the  conveyance. 

Conveyances  so  made  convey  all  the  right,  title,  interest,  and  estate  of  the 
decedent,  in  the  premises,  at  the  time  of  his  death;  if  prior  to  the  sale,   by 
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operation  of  law  or  otherwise,  the  estate  has  acquired  any  right,  title,  or  inter- 
est in  the  premises,  other  than  or  in  addition  to  that  of  the  decedent  at  the 
time  of  his  death,  such  right,  title,  or  interest  also  passes  by  such  conveyances. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  172  Probate 
Act  as  amended  February  1,  1856,  Stats.  1856,  p.  20,  §2;  May  20, 
1861,  Stats.  1861,  p.  644,  §66;  amendment  approved  April  16,  1880, 
Code  Amdts.  1880  (G.  C.  P.  pt.),  p.  96;  May  25,  1919,  Stats,  and  Amdts. 
1919,  p.  1181.     In  effect  July  25,  1919. 

1.  Title  eoaveyeA. — Under  provisions  of  of  death  of  decedent  and  conveys  decedent's 
above  section,  title  acquired  by  purchaser  title  as  it  then  existed. — Gutter  v.  Dalla- 
at  an  executor's  sale   relates  back  to  time       more,  144  Cal.  666,  79  Pac.  383. 

§1656.  ORDER  OF  CONFIRMATION,  WHAT  TO  STATE.  Before  any 
order  is  entered  confirming  the  sale,  it  must  be  proved  to  the  satisfaction  of  the 
court  that  notice  was  given  of  the  sale  as  prescribed,  and  the  order  of  con- 
firmation must  show  that  such  proof  was  made. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  173  Probate  Act. 

As  to  appeal  from  comflrmatloa  to  other  lower    court,    see,    ante,    §  1536,    note    pars, 

thaa  party    pmrehaoln*-,    and    who    la    "aa>  20-22. 

*rl«r*4  party,9*  see,  ante,  9  1536,  note  pars.  A,  to  BOtlce  of  sale,  generally,  see,  ante, 

:*-tt-                                                                         *  58  1547,   1549  and  notes. 

Ajs  to  appeal  from  order  of  confirmation, 
hj  new    method    of    appeal,    and    dvty    of 

§1567.  SALE  MAY  BE  POSTPONED.  If,  at  the  time  appointed  for  the 
sale,  the  executor  or  administrator  deems  it  for  the  interest  of  all  persons  con- 
cerned therein  that  the  same  be  postponed,  he  may  postpone  it  from  time  to 
time,  not  exceeding  in  all  three  months. 

History:     Enacted  March  11,  1872,  re-enactment  of  1 174  Probate  Act. 

§  1558.  NOTICE  OF  POSTPONEMENT.  In  case  of  a  postponement,  notice 
thereof  must  be  given,  by  a  public  declaration,  at  the  time  and  place  first 
appointed  for  the  sale,  and  if  the  postponement  be  for  more  than  one  day,  fur- 
ther notice  must  be  given,  by  posting  notices  in  three  or  more  public  places 
in  the  county  where  the  land  is  situated,  or  publishing  the  same,  or  both,  as 
the  time  and  circumstances  will  admit. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  175  Probate  Act 
as  amended  May  20,  1861,  Stats.  1861,  p.  644,  §  67. 

As  to  onblteklna*  aottce,  see,  post,   8  1705  and  note. 

{1559.    SALE  BY  REAL  ESTATE  AGENT:  CONTRACT:  COMMISSION. 

Any  executor  or  administrator  may  enter  into  a  contract  with  any  bona  fide 
real  estate  agent  to  secure  a  purchaser  for  any  real  property  belonging  to  an 
estate,  which  contract  shall  provide  for  payment  to  such  agent  out  of  the  pro- 
ceeds of  sale  to  any  purchaser  secured  by  him  of  a  commission,  the  amount  of 
which  must  be  fixed  and  allowed  by  the  court  upon  confirmation  of  the  sale. 
If  a  sale  to  a  purchaser  obtained  by  such  agent  is  returned  to  the  court  for 
confirmation  and  said  sale  be  confirmed  to  such  purchaser,  such  contract  shall 
^e  binding  and  valid  as  against  the  estate  for  the  amount  so  fixed  and  allowed 
by  the  court. 
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By  the  execution  of  any  such  contract  no  personal  liability  shall  attach  to 
the  executor  or  administrator,  and  no  liability  of  any  kind  shall  be  incurred 
by  the  estate  unless  an  actual  sale  is  made  and  confirmed  to  the  purchaser 
procured  by  said  agent. 

In  case  of  sale  on  an  increased  bid  made  at  the  time  of  confirmation  to  a  pur- 
chaser not  procured  by  said  agent,  the  court  may  allow  a  commission  to  the 
bona  fide  real  estate  agent  procuring  such  other  purchaser,  on  the  full  amount 
of  such  sale. 

History:  Former  section  relating  to  sale  of  real  estate  to  pay  lega- 
cies, enacted  March  11,  1872,  substantial  re-enactment  of  §  176  Probate 
Act;  repeal  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  371; 
enactment  of  present  section  approved  March  10,  1909,  Stats,  and 
Amdts.  1909,  p.  251;  amendment  approved  May  25,  1919,  Stats,  and 
Amdts.  1919,  p.  1181;  May  20,  1921,  Stats,  and  Amdts.  1921,  p.  210. 
in  effect  July  29,  1921, 


COMMISSION  FOB  SALE  OF  REAL 
PBOPEBTY. 

1.  Construction  of  section. 

2.  Order  fixing  commission — Not  appealable. 

As  to  sale  of  nUnln*  property,  see,  post, 
8  1580. 

1.     Construction    of   section. — Above   sec- 
tion   recognises    power    of    testator    which 


existed  at  common  law  to  charge  legacies 
upon  real  estate. — Estate  of  Woodworth,  31 
Cal.  595,  806. 

2.  Order  flxin*  conuJsslon— Not  appeal- 
able. — An  order  of  the  probate  court  fixing; 
the  commission  to  be  allowed  to  real-es- 
tate agents  procuring:  purchasers  for  real 
property  of  the  decedent  is  not  an  appeal- 
able order. — Estate  of  Seng;,  —  Cal.  App.  — r 
198  Pac.  809. 


§1660.  WHERE  PAYMENT  OF  DEBTS,  ETC.,  PROVIDED  FOR  BY 
WILL.  If  the  testator  makes  provision  by  his  will,  or  designates  the  estate 
to  be  appropriated  for  the  payment  of  his  debts,  the  expenses  of  administra- 
tion, or  family  expenses,  they  must  be  paid  according  to  such  provision  or 
designation,  out  of  the  estate  thus  appropriated,  so  far  as  the  same  is  sufficient. 
History:     Enacted  March  11,  1872,  re-enactment  of  8  177  Probate  Act 


PAYMENT  OP  DEBTS  PROVIDED  FOB 

BY  WILL. 

1.  Construction  of  section. 

2.  Devise  to  wife — Of  interest  in  his  prop- 

erty after  debts,   etc,  paid  — Charge 
upon  property. 

3,4.  Testator  may  designate  property. 

1,  Construction  of  section.— Above  sec- 
tion and  section  1562,  post,  deal  with  same 
subject-matter,  namely,  payment  of  debts, 
expenses  of  administration,  and  family  ex- 
penses; and  in  declaring  what  portion  of 
estate  shall  be  used  for  that  purpose,  sec- 
tions contemplate  the  existence  of  either 
of  two  general  conditions — an  ample  ap- 
propriation for  that  purpose  by  testator,  or 
insufficient  appropriation. — Estate  of  Tra- 
ver,  145  Cal.  508,  511,  78  Pac.  1058. 

2.  Devise  to  wife  — Of  Interest  In  kin 
property  after  debts,  etc.,  paid  —  Charge 
npon  property. — In  a  case  In  which  a  tes- 
tator, after  expressing  his  intention  that 
his  wife  should  take  absolutely  her  one- 
half  of  the  community  property  devises  and 
bequeaths  to  her  a  life  estate  in  the  resid- 


uum of  his  property  after  payment  and 
discharge  of  his  debts,  costs  of  last  illness, 
and  burial,  expenses  of  administration,  and 
payment  of  certain  legacies  to  others,  h\s 
intention  was  thereby  manifested  that  such 
disbursements  should  be  charged  solely 
upon  the  one-half  of  the  community  prop- 
erty which  was  subject  to  "his  testamentary 
disposition. — Estate  of  Chanquet,  184  Cal. 
807,  3  93  Pac  762. 

3.  Testator     nay    designate     property. — 

Permission  is  granted  to  testator  to  himself 
declare  by  his  will  what  portion  of  his 
estate  should  be  used  for  payment  of 
enumerated  charges,  and  property  so  desig- 
nated shall  be  devoted  to  that  purpose. — 
Estate  of  Traver,  145  Cal.  508,  510,  78  Pac. 
1058. 

4.  It  is  provided  by  above  section  that 
if  the  testator  makes  provision  by  his  'will 
or  designates  estate  to  be  appropriated  for 
payment  of  his  debts,  expenses  of  adminis- 
tration, or  family  expenses,  they  must  be 
paid  according  to  that  provision,  or  out  of 
appropriated  estate  as  far  as  same  is  suffi- 
cient.— Estate  of  Traver,  145  Cal.  508,  510 
78  Pac.  1058. 
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§1661.    SALE  WITHOUT  ORDER.     When  property  is  directed  by  the  will 

to  be  sold,  or  authority  is  given  in  the  will  to  sell  property,  the  executor  may 

sell  any  property  of  the  estate  without  order  of  the  court,  and  at  either  public 

or  private  sale,  and  with  or  without  notice,  as  the  executor  may  determine; 

but  the  executor  must  make  return  of  such  sales  as  in  other  cases ;  and  if 

directions  are  given  in  the  will  as  to  the  mode  of  selling,  or  the  particular 

property  to  be  sold,  such  directions  must  be  observed.    In  either  case  no  title 

passes  unless  the  sale  be  confirmed  by  the  court. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §178 
Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  645,  §  68; 
amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  371;  April 
16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.)f  p.  96. 


8ALE  OF  REAL  ESTATE  WITHOUT 
ORDER. 

1.  Account  of  tale. 

2,3.  Application  of  section. 

4.  Character  of  sale — Not  strictly  judi- 
cial. 

5,6-  Confirmation  of  sale. 

7.  Same  —  Where    executor    sold    under 

power. 

8.  Construction    of    section — Power    read 

in  connection  with  law. 

9.  Dismissal  of  petition* 

10.  Exclusive  provision. 

11.  Former  rule — Prior  to  1861. 

12.  Legislature  has  power  to  restrict  tes- 

tamentary disposition. 

13.  Limitation  of  action  to  recover. 

14.  Manner    of    conducting    sale  —  Naked 

power  under  wilL 

15.  Order  of  court  prerequisite. 

16.  Quantity   of  interest  which  passes  to 

trustee. 

17.  Report  of  sale. 

18.  Sale  under  will  —  Confirmation  neces- 

sary. 
19,20.  Statutes  in  force  to  be  read  with  will. 

21.  Surviving  spouse — Sale  of  interest  of. 

22.  Vesting  of  title  in  executor. 

23.  Vesting  of  title  in  trustee. 

See,  ante,  (9  1516  et  seq.  and  notes. 

!•  Aeeoaat  of  sale  spoken  of  in  above 
action  is  same  as  "return"  mentioned  in 
•tttlon  1561,  ante,  and  statute  evidently 
contemplates  that  same  proceedings  shall 
b«  had  as  of  return,  when  sale  is  made  un- 
tor  power  in  will  as  when  it  is  made  un- 
der order  of  court.  Sale  must  be  reported 
under  oath  and  confirmed  by  probate  court 
More  title  to  property  sold  can  pass. — Es- 
tate of  Durham,  49  Cal.  490;  Perkins  v. 
Grldley,  50  Cal.  97,  99;  Bennalack  v.  Rich- 
***«.  Ill  Cal.  405,  409,  48  Pac.  622. 

*»  Application  of  section. — Provisions  of 
*****  section  are  not  applicable  to  sale  of 
r**l  estate  by  executor  where  testator  in- 
tended to  give  and  did  give  executor  power 
°f  sale  without  requiring  compliance  with 
**ctlon  148  Probate  Act,   corresponding*    to 


above  Section. — Estate  of  Delaney,  49  Cal. 
76,  86. 

3.  Provisions  of  above  section  and  of 
section  1517,  ante,  are  applicable  to  cases 
where  will  confers  mere  power  authorizing 
sale  by  executor. — Estate  of  Durham,  49 
Cal.  490,  496;  Perkins  v.  Gridley,  60  Cal. 
97,  99. 

4.  Character  of  aale— Not  strictly  Judi- 
cial.— Sale  under  power  conferred  by  will  Is 
not  strictly  judicial  sale.  Purchaser  from 
an  executor  at  such  sale  deals  with  him 
in  making  purchase  as  he  would  with  any 
other  vendor. — Estate  of  Pearsons,  98  Cal. 
603,  38  Pac.  451;  102  CaL  669,  574,  36  Pac. 
934. 

5.  Confirmation  of  aale  by  the  court  is 
necessary  to  authorize  conveyance  and  to 
vest     title     in     purchaser. — Bennallack     v. 

Richards,  125  Cal.  427,  432,  58  Pac.  65. 

• 

6.  The  law  provides  a  particular  method 
for  the  return  and  confirmation  of  sales  of 
real  property  of  the  estates  of  deceased 
persons,  and  the  court  is  without  juris- 
diction to  confirm  a  sale  upon  a  proceeding 
for  the  settlement  of  an  account  of  the  ex- 
ecutor, not  noticed  as  provided  by  law  for 
the  purpose  of  conferring  such  jurisdic- 
tion, and  a  confirmation  so  made  is  without 
effect  to  pass  a  valid  title. — Estate  of  Rich- 
ards, 154  Cal.  489,  98  Pac.   528. 

7.  Same  —  Where     execntor     sold     nnder 

power  for  the  benefit  of  certain  persons  and 
failed  to  make  any  return,  so  that  there 
was  no  confirmation,  the  beneficiaries  hav- 
ing so  ratified  the  sale  as  to  estop  them 
from  disputing  it,  the  supreme  court  held 
the  probate  court  having  jurisdiction  of  the 
probate  proceedings  might,  because  of  the 
estoppel,  confirm  the  sale  and  direct  execu- 
tion of  the  conveyance  upon  compliance 
with  the  terms  of  contract  by  purchasers. 
— In  re  Walker,  149  Cal.  214,  85  Pac.  810. 

Am  to  necessity  for  conflrmatloa,  see  par. 
18,  this  note. 

8.  Construction  of  section— Power  read 
in  connection  with  law. — Unless  authority 
given  in  will  to  sell  property  of  estate  is 
full  and  clear  when  read  and  construed 
with  reference  to  the  law  which  determines 
its  meaning  and  effect,  it  must  be  held 
that    it    was    not   given,    and    in    that   case 
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there  is  nothing  on  which  above  section 
can  act. — Smith  v.  Olmstead,  88  Cal.  582, 
687,  22  Am.  St.  Rep.  886,  12  I*  R.  A.  46,  26 
Pac.  521. 

p.  Dismissal  of  petition* — An  executor 
who  has  sold  land  in  his  character  of  de- 
visee in  trust,  having  filed  petition  for  con- 
firmation! may,  in  absence  of  objection  by 
creditor,  dismiss  his  own  petition  before 
hearing. — Estate  of  Williams,  92  Cal.  18S, 
187,  28  Pac.  227,  679. 

10.  Exclusive  provision. — Above  is  only 
section  providing  for  sales  under  power  in 
the  will,  and  although  executor  must  make 
return  of  sale,  and  title  does  not  pass  until 
confirmation,  still  only  limitation  on  power 
is  limitation  that  may  be  expressed  in  will. 
— Estate  of  Wlckersham,  139  Cal.  652,  655, 
73  Pac.   541. 

11.  Former  role— Prior  to  1861  testator 
could  confer  upon  his  executor  power  to 
dispose  of  his  estate  independently  of  any 
control  by  probate  court,  but  in  that  year 
legislature  passed  an  act  requiring  con- 
firmation of  all  sales  made  by  executors 
under  authority  given  by  law;  and  where 
sale  is  made  under  such  power  and  is  not 
confirmed  as  provided  by  code  no  title 
passes  by  sale  and  conveyance  of  executor 
to  grantee. — Bennalack  v.  Richards,  116 
Cal.  405,  408,  48  Pac.  622.  See  Larco  v.  Cas- 
aneuava,  30  Cal.  560. 

12.  Legislature  has  the  power  to  restrict 
testamentary  disposition  of  property  or  to 
place  limitations  upon  authority  which  may 
be  conferred  upon  an  executor,  or  upon 
exercise  by  him  of  authority  given  by  will. 
— Bennalack  v.  Richards,  116  Cal.  405,  408, 
48  Pac.  622. 

13.  Limitation   of   action   to   recover. — In 

a  case  in  which  an  executor  or  adminis- 
trator sells  the  estate  of  a  decedent  with- 
out leave  of  court  and  without  notice  under 
the  provisions  of  the  will,  under  the  pro- 
visions of  the  above  section,  an  action  to 
recover  the  estate  thus  sold  will  be  gov- 
erned by  the  three-year  period  prescribed 
by  section  1573,  post. — Tatum  v.  Iowa 
Water  Co.,  33  Cal.  App.  55,  166  Pac.  817. 

14.  Manner  of  conducting  sale— Naked 
power  under  will. — Where  will  creates  mere 
naked  power — power  not  coupled  with  an 
interest — executor  must  give  notice  of  sale, 
and  unless  there  are  special  directions  in 
will  he  must  conduct  sale  in  all  respects 
as  If  made  under  order  of  court. — Perkins 
v.  Gridley,  50  Cal.  97,  99. 

15.  Order  of  court  prerequisite* — Sales 
and  conveyances  attempted  to  be  made 
without  order  of  court,  and  where  will 
does  not  confer  power  upon  executor,  are 
absolutely  void. — Huse  v.  Den,  85  Cal.  390, 
399,  20  Am.  St.  Rep.  282,  24  Pac.  790. 

As  to  title  to  personalty  vesting  in  heirs 
subject  to  right  of  executor  to  take  posses- 
sion for  payment  of  debts  of  estate,  etc., 
see,  ante,   8  1517  and  note. 


16.  The  quantity  of  interest  which 
passes  to  trustee  in  case  of  an  express  trust 
is  commensurate  with  necessities  of  his 
office;  trustee  shall  have  an  estate  in  fee, 
if  that  is  necessary,  to  enable  him  to  per- 
form the  duties  imposed  upon  him,  although 
it  is  not  in  terms  given  to  him  by  instru- 
ment creating  trust. — Morffew  v.  San  Fran- 
cisco &  S.  R.  Co.,  107  Cal.  587,  596,  40  Pac. 
810.  See  Cooke  v.  Piatt,  98  N.  Y.  35;  Toung 
v.  Bradley,  101  U.  S.  782,  787,  26  L.  ed.  1044. 

17.  Report  of  sale. — Sale  made  under 
will  conferring  authority  upon  executor 
must  be  reported  under  oath  and  confirmed 
by  probate  court  before  title  to  property 
sold  can  pass. — Estate  of  Durham,  49  Cal. 
490,  495. 

18.  Sale  under  will— Confirmation  necen- 
sary. — The  executors  are  without  authority 
to  execute  a  deed  to  the  purchaser  of  the 
land  of  the  decedent  at  a  sale  under  the 
direction  of  the  will,  in  the  absence  of  a 
confirmation  of  such  sale  by  the  court,  and 
such  a  deed  without  such  confirmation  is 
void  and  passes  no  title. — Estate  of  Rich- 
ards, 154   Cal.  488,  98  Pac.   528. 

As  to  sale  under  power,  see  par.  7,  this 
note. 

19.  Statutes  In  force  to  he  road  with 
will. — Provisions  of  statutes  in  force  at 
time  of  making  of  will  constitute  part  of 
law  in  view  of  which  will  has  been  exe- 
cuted, and  law  is  presumed  to  have  been 
understood  by  testator  in  making  of  his 
will,  and  that  power  of  executors  named  in 
will,  upon  appointment  by  probate  court, 
will  be  subject  only  to  such  special  super- 
vision and  limitations  as  were  imposed  by 
statute  Itself. — Kldwell  v.  Brummagim,  32 
Cal.  436,  441. 

20.  Statutes  in  force  at  time  of  making 
of  will  have  same  effect  as  if  testator  had 
incorporated  provisions  thereof  in  express 
terms  into  will. — Kldwell  v.  Brummagim. 
32  Cal.  436,  442. 

21.  Surviving  spouse— Sale  of  Interest  of. 

— Under  provisions  of  above  section  execu- 
tor having  power  conferred  upon  him  by- 
testator  to  sell  "property  of  the  estate" 
without  order  of  court,  may  sell  entire  in- 
terest in  property  of  which  decedent  died, 
seized,  including  the  interest  of  surviving 
widow  as  well  as  that  of  other  heirs. — 
Sharp  v.  Loupe,  120  Cal.  89,  92,  52  Pac.  134, 
586. 

As  to  sale  of  reversion  where  homestead 
in  net  aside  for  limited  period,  see,  ante, 
8  1474  and  note. 

22.  Vesting  of  title  in  exeemtor. — Dis- 
tinction between  mere  executor  (whether 
his  power  to  sell  lands  is  conferred  by  law 
or  by  order  of  probate  court)  and  an  exe- 
cutor to  whom  lands  are  devised  In  trust 
to  carry  into  effect  provisions  of  will,  is 
that  in  former  case  he  possesses  power  of 
sale,  but  in  latter  he  takes  fee,  or  any  less 
estate  which  testator  may  devise.  In  one 
case  naked  authority  is  given,  in  the  other 
an  authority  coupled  with  an   Interest.     In 
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former  case  freehold  remains  with  heir 
until  sale  by  executors.  In  latter,  freehold 
zests  at  once  in  executors. — Estate  of  De- 
.iney,  41  Cal.  76,  85.  See  Estate  of  Durham, 
41  Cal.  490.  495;  Perkins  v.  Gridley,  50  Cal. 
97,  99.  Me.  Knight  v.  Loomis,  30  Me.  204; 
Deering;  v.  Adams,  37  Me.  264.  Mass.  Lamed 
t.  Bridge,  84  Mass.  (17  Pick.)  339.  N.  Y. 
Judson  y.  Gibbons,  6  Wend.  226;  Conklin  v. 
Egcrton,  21  Wend.  432. 

&■  Yetvtims  of  title  In  trimtee. — Where 
intention  of  testator  that  corpus  of  estate 
should  be  preserved  as  nearly  as  possible 
intact  until  the  specified  time  for  distribu- 
tion should  arrive  is  expressed,  permitting*, 


however,  sale  of  unproductive  property 
found  desirable,  person  named  as  executor 
takes  not  as  executor,  but  as  donee  of 
power  in  his  character  as  trustee,  and  prop- 
erty which  is  the  subject  of  trust  is  well 
delivered  upon  distribution  of  estate. — 
Moi-ffew  v.  San  Francisco  &  S.  R.  Co.,  107 
Cal.  587,  594,  40  Pac.  810.  See  Barker  v. 
Stanford,  53  Cal.  451;  Wheeler  v.  Bolton, 
54  Cal.  305;  Estate  of  Hinckley,  58  Cal. 
457,  518;  Buckley  v.  Superior  Court.  102  Cal. 
6.  41  Am.  St.  Rep.  135,  36  Pac.  360;  Newton 
v.  Bronson,  13  N.  Y.  593;  Bolton  v.  Jacks,  6 
Rob.  (N.  Y.)  228;  Bowyer  v.  Judge,  11  East. 
288. 


{1562.  WHEfiE  PROVISION  BY  WILL  INSUFFICIENT.  If  the  provi- 
sion made  by  the  will,  or  the  estate  appropriated  therefor,  is  insufficient  to  pay 
the  debts,  expenses  of  administration,  and  family  expenses,  that  portion  of  the 
estate  not  devised  or  disposed  of  by  the  will,  if  any,  must  be  appropriated  and 
disposed  of  for  that  purpose,  according  to  the  provisions  of  this  chapter. 
History:     Enacted  March  11,  1872,  re-enactment  of  §  179  Probate  Act. 


8ALE— WHERE  PROVISION  OP  WILL 
INSUFFICIENT. 

1-3.  Absenee   of   appropriation — Case   of   in- 
cluded. 

4.  Absenee  of,  or  insufficient  appropriation 

—Law  makes  selection. 

5.  Common-law  rule  is  retained. 

6.  Main  purpose  of  section. 

1.  Akseaee  of  appropriation— €a»«  of  la* 
riadtd. — Insufficient  appropriation  spoken 
of  in  above  section  should  not  be  con- 
strued to  hold  that  it  could  only  apply  in 
cases  where  testator  had  actually  made 
•ome,  but  still  an  inadequate,  appropria- 
tion of  property  from  which  to  make  pay- 
ment. This  would  be  too  narrow  and  re- 
stricted an  interpretation  and  one  not  in 
harmony  with  apparent  purpose  of  this 
enactment.  Main  purpose  of  section  is  to 
fix  class  of  property  which  shall  be  dis- 
posed of  to  meet  the  payments  mentioned, 
from  whatever  cause  the  necessity  of  its 
disposition  arises,  whether  from  inadequate 
appropriation  or  entire  failure  of  appro- 
priation.—Estate  of  Traver,  145  Cal.  508, 
511,  78  Pac.  1058. 

t.  Where  will  makes  no  provision  of 
property  for  payment  of  its  debts  it  would 


come  under  head  of  insufficient  appropria- 
tion, because  entire  failure  of  appropria- 
tion is  insufficient. — Estate  of  Traver,  145 
Cal.   508,    78   Pac.    1068. 

3.  Above  section  applies  when  no  provi- 
sion, or  Insufficient  provision,  for  debts  is 
made  in  will.  Section  1560,  ante,  was  in- 
tended to  apply  where  ample  and  sufficient 
appropriation  had  been  made  in  will. — Es- 
tate of  Traver,  145  Cal.  608,  78  Pac.  1058. 

4.  Absence  of,  or  insufficient  appropria- 
tion—Law  makes  selection  of  portion  of 
estate  to  be  appropriated  for  payment  of 
debts,  etc.,  if  insufficient  appropriation  is 
made,  or  will  falls  to  make  any  appropria- 
tion, absence  of  all  appropriation  being 
certainly  an  insufficient  one. — Estate  of 
Traver,  146  Cal.  508,  511,  78  Pac.  1058. 

5.  Common-law      rale      la      retained      by 

above  section. — Estate  of  Woodworth,  81 
Cal.  596,   607. 

6L  Main  purpose  of  section  apparently  is 
to  fix  class  of  property  which  shall  be  dis- 
posed of  to  meet  payment,  from  whatever 
cause  necessity  for  its  disposition  arises, 
whether  from  inadequate  appropriation  for 
all  purposes,  or  on  account  of  entire  failure 
of  appropriation. — Estate  of  Traver,  145 
Cal.  508,  511,  78  Pac.  1058. 


§1563.  ESTATE  SUBJECT  TO  DEBTS,  ETC.  The  estate,  real  and  per- 
sonal, given  by  will  to  legatees  or  devisees,  is  liable  for  the  debts,  expenses  of 
administration,  and  family  expenses,  in  proportion  to  the  value  or  amount  of 
the  several  devises  or  legacies,  but  specific  devises  or  legacies  are  exempt  from 
*uch  liability  if  it  appears  to  the  court  necessary  to  carry  into  effect  the  inten- 
tion of  the  testator,  and  there  is  other  sufficient  estate. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  180  Probate  Act. 
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ESTATE  SUBJECT  TO  DEBTS. 

1.  Construction  of  section. 

2.  Gift  of  real  estate  —  Insolvency  of  testa- 

tor's estate — Beneficiary  liable  for  debts. 

3.  Lien  created  by  testator — Effect  of. 

4.  Order  of  court  is  requisite  of  sale — Excep- 

tion. 

5.  Real  and  personal  estate  devised  generally 

— Must  contribute. 

6.  Special  legacies  are  exempted  from. 
See.  ante,   8§  1576   et  seq.  and  notes. 

1.  Construction  of  section.  —  Whether 
there  is  any  conflict  between  above  and 
section  1359  of  the  Civil  Code  Is  raised  but 
not  determined.  Even  though  above  sec- 
tion limits  the  effect  of  section  1369  of 
the  Civil  Code  the  present  case  measures 
fully  up  to  the  requirements  for  exemption 
specified  herein. — Estate  of  Bernal,  165 
Cal.  223,  Ann.   Cas.  1914D,  26,  131   Pac.  375. 

2.  Gift  of  real  estate— Insolvency  of  tes- 
tator's estate— Benendary  liable  for  debts. 

— In  a  case  in  which  a  testator,  during  his 
lifetime,  made  a  gift  of  certain  real  es- 
tate and  after  his  death  it  was  found  that 
the  estate,  without  the  property  given,  was 
insolvent,  the  property  thus  transferred  by 
way  of  gift  must,  as  to  the  creditors,  where 
there  exists  deficiency  of  assets  with  which 
to  meet  their  demands,  be  deemed  the  sub- 
ject of  testamentary  bequest  and  as  such 
is  therefor,  under  the  provisions  of  the 
above  section,  liable  for  the  debts  and  obli- 


gations of  the  deceased. — Adams  v.  Prather, 
176  Cal.  S3,  167  Pac.  534. 


As   to    contribution   inonf   devisees,  see, 

post,   S  1564  and  note. 

3.  Lien  created  by  testator — Effect  of.— 

Title  of  devisee,  though  vested  estate  in 
general  sense,  is  encumbered  by  lien  created 
by  testator  in  his  lifetime  and  by  law  at 
time  of  his  decease,  and  is,  therefore,  a 
qualified  though  a  vested  interest. — Murphy 
v.  Farmers'  &  Merchants'  Bank,  131  Cal. 
115,  119,  63  Pac.  368.  See  Wilkinson  v.  Ice- 
land, 27  U.  S.   (2  Pet.)   627,  7  L.  ed.  542. 

4.  Order  of  court  Is  requisite  of  sale- 
Exception. — Sale  of  property  belonging  to 
estate  of  deceased  person  can  be  held  valid 
under  Probate  Act  of  1851  only  when  made 
by  order  of  probate  court,  except  In  cases 
where  execution  had  been  levied  In  lifetime 
of  the  deceased. — Belloc  ▼.  Rogers,  9  Cal. 
123,  128. 

5.  Real  and  personal  estate  devised  gen- 
erally—Must contribute  pro  rata  according 
to  provisions  of  above  section,  where  there 
is  no  other  sufficient  estate  out  of  which 
debts  and  expenses  of  administration,  etc., 
may  be  paid. — Estate  of  Woodworth,  31  Cal. 
596,  616. 

6*     Special    legacies    are    exempted    from 

liability  for  payment  of  debts  if  it  shall 
appear  necessary  to  court  to  carry  Into 
effect  intention  of  testator,  if  there  shall 
be  other  sufficient  estate. — Estate  of  Moul- 
ton,  48  Cal.  191,  193. 


§  1664.    CONTRIBUTION  AMONG  LEGATEES.    When  an  estate  given  by 

will  has  been  sold  for  the  payment  of  debts  or  expenses,  all  the  devisees  and 

legatees  must  contribute  according  to  their  respective  interests  to  the  devisee 

or  legatee  whose  devise  or  legacy  has  been  taken  therefor,  and  the  court,  when 

distribution  is  made,  must,  by  decree  for  that  purpose,  settle  the  amount  of  the 

several  liabilities,  and  decree  the  amount  each  person  shall  contribute,  and 

reserve  the  same  from  their  distributive  shares,  respectively,  for  the  purpose 

of  paying  such  contribution. 

History:  Enacted  March  11,  1872,  re-enactment  of  f  181  Probate 
Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),.p.  97. 

v.  Slater,  8  Ves.  Jr.  305;  Mirehouse  v.  Scalfe. 
2  My.  &  C.  695;  Masters  v.  Masters.  1  Pr. 
Wms.   424. 

2.     Contribution— Amount    due    devisee.— 

A  devisee  is  subject  to  contribution  for 
payment  of  debts  and  expenses  of  adminis- 
tration, and  amount  remaining'  due  can  be 
determined  only  after  settlement  of  Anal 
account  and  decree  of  final  distribution. — 
Estate  of  Thayer,  142  Cal.  453.  456,  76 
Pac.  41. 

As  to  liability  of  devisee  for   debts*  see. 
ante,  8  1568,  note  par.  2. 


CONTRIBUTION  AMONG  LEGATEES. 

1.  Common-law  rule. 

2.  Contribution — Amount  due  devisee. 

3.  Remedy  of  legatee. 

4.  Specific  legacy  and  specific  devise — Stand 

upon  same  footing. 

1.  Common-law  rule* — At  common  law 
It  is  settled  rule  that  all  devises  of  real  es- 
tate are  to  be  regarded  as  specific,  but  the 
rule  is  different  as  to  personal  estate  be- 
cause of  fact  that  after-acquired  lands  will 
not  pass,  but  after-acquired  personal  estate 
does  pass. — Estate  of  Woodworth,  31  Cal. 
595,  610.  See  Forrester  v.  Leiprh.  1  Amb. 
173:  Clifton  v.  Burt,  1  Pr.  Wms.  679;  Howe 
v.  Earl  of  Dartmouth,  7  Ves.  Jr.  147;  Milnes 
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S.  Remedy  of  legatee  whose  bequest  Is 
applied  to  payment  of  claim  of  creditor  of 
estate,  where  there  are  other  specific  be- 
quests  than  that  which  is  applied   to  pay- 


<  h.  Til,  Art.  IV.1  CONTRACT  FOR  PURCHASE— CONDITIONS.  If  1565-1500 

m«nt  of  such  claim.  Is  to  seek  contribution  and  personal,  is  exhausted.     So  also  where 

from    other    specific     legatees. — Estate    of  devisee    of   personal    estate    and    also    real 

Moulton.  48  CaL  191,  192.  estate  is  specified,  both  must  contribute  to 

4.   Spedfie    legacy    and    specific    devise  payment     of     debts     pro     rata. — Estate     of 


Msae  ■*•*  same  footing;. — Neither  is  to  be       Wood  worth,  31  Cal.  595,  611;  Lone  v.  Short, 
charged  till  all  the  rest  of  estate,  both  real       1  Pr.  Wms.  403. 

§  1566.    CONTRACT  FOB  PURCHASE  OF  LANDS  MAY  BE  SOLD,  HOW. 

If  a  decedent,  at  the  time  of  his  death,  was  possessed  of  a  contract  for  the 

purchase  of  lands,  his  interest  in  such  land  and  under  such  contract  may  be 

sold  by  his  executor  or  administrator,  in  the  same  manner  as  if  he  had  died 

seized  of  such  land,  and  the  same  proceedings  may  be  had  for  that  purpose  as 

are  prescribed  in  this  chapter  for  the  sale  of  lands  of  which  he  died  seized, 

except  as  hereinafter  provided. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  182  Probate 
Act;  amendment  approved  May  25,  1919,  Stats,  and  Amdts.  1919,  p. 
1182.    In  effect  July  25,  1919. 

§  1566.  CONDITIONS  OF  SALE.  The  sale  must  be  made  subject  to  all  pay- 
ments that  may  thereafter  become  due  on  such  contracts,  and  if  there  are  any 
such,  the  sale  must  not  be  confirmed  by  the  court  until  the  purchasers  execute 
a  bond  to  the  executor  or  administratpr  for  the  benefit  and  indemnity  of  him- 
self and  of  the  persons  entitled  to  the  interest  of  the  decedent  in  the  lands  so 
contracted  for,  in  double  the  whole  amount  of  payments  thereafter  to  become 
doe  on  such  contract,  with  such  sureties  as  the  court  or  judge  shall  approve. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  183  Probate 
Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C. 
P.  Pt),  p.  97. 

{1567.  PURCHASER  TO  GIVE  BOND.  The  bond  must  be  conditioned  that 
the  purchaser  will  make  all  payments  for  such  land  that  become  due  after  the 
date  of  the  sale,  and  will  fully  indemnify  the  executor  or  administrator  and  the 
persons  so  entitled  against  all  demands,  costs,  charges,  and  expenses,  by  reason 
of  any  covenant  or  agreement  contained  in  such  contract. 

History:    Enacted  March  11,  1872,  re-enactment  of  §  184  Probate  Act. 

|1668.  EXECUTOR  TO  ASSIGN  CONTRACT.  Upon  the  confirmation  of 
the  sale,  the  executor  or  administrator  must  execute  to  the  purchaser  an 
assignment  of  the  contract,  which  vests  in  the  purchaser,  his  heirs  and  assigns, 
all  the  right,  title,  and  interest  of  the  estate,  or  of  the  persons  entitled  to  tie 
interest  of  the  decedent,  in  the  lands  sold  at  the  time  of  the  sale,  and  the  pur- 
chaser has  the  same  rights  and  remedies  against  the  vendor  of  such  land  as 
the  decedent  would  have  had  if  he  were  living. 

History:    Enacted  March  11,  1872,  re-enactment  of  §  185  Probate  Act. 

|1568.  SALES  BY  EXECUTORS  OB  ADMINISTRATORS  OF  LANDS 
UNDER  MORTGAGE  OB  LIEN.  When  any  sale  is  made  by  an  executor  or 
administrator  pursuant  to  the  provisions  of  this  chapter,  of  lands  subject  to  any 
mortgage  or  other  lien,  which  is  a  valid  claim  against  the  estate  of  the  decedent, 
and  has  been  filed  and  allowed,  or  presented  and  allowed,  the  purchase-money 
icust  be  applied,  after  paying  the  necessary  expenses  of  the  sale,  first,  to  tht 
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SALE  OF  LANDS  UNDER  MORTGAGE,  ETC. 


[Pf.  Ill,  Tit.  XI 


oayment  and  satisfaction  of  the  mortgage  or  lien,  and  the  residue,  if  any,  in  duo 
course  of  administration.  The  application  of  the  purchase-money  to  the  satis- 
faction of  the  mortgage  or  lien  must  be  made  without  delay ;  and  the  land  is 
subject  to  such  mortgage  or  lien  until  the  purchase-money  has  been  actually 
so  applied. 

[Claim  filed  not  affected  by  statute  of  limitations.]    No  claim  against  any 

estate,  which  has  been  filed  and  allowed,  or  presented  and  allowed,  is  affected 

by  the  statute  of  limitations,  pending  the  proceedings  for  the  settlement  of  the 

estate.    The  purchase-money,  or  so  much  thereof  as  may  be  sufficient  to  pay 

such  mortgage  or  lien,  with  interest,  and  any  lawful  costs  and  charges  thereon, 

may  be  paid  into  the  court,  to  be  received  by  the  clerk  thereof,  whereupon  the 

mortgage  or  lien  upon  the  land  must  cease,  and  the  purchase-money  must  be 

paid  over  by  the  clerk  of  the  court  without  delay,  in  payment  of  the  expenses 

of  sale,  and  in  satisfaction  of  the  debt  to  secure  which  the  mortgage  or  other 

lien  was  taken,  and  the  surplus,  if  any,  at  once  returned  to  the  executor  or 

administrator,  unless  for  good  cause  shown,  after  notice  to  the  executor  or 

administrator,  the  court  otherwise  directs. 

History:  Enacted  March  11,  1872,  founded  on  {186  Probate  Act 
as  amended  May  20,  1861,  Stats.  1861,  p.  645,  §  69,  and  April  27, 
1863,  Stats.  1863,  p.  698,  §  1;  amendment  approved  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.)  p.  97;  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  221,  held  unconstitutional,  see  his- 
tory, §5  ante;  amendment  approved  May  18,  1915,  Stats,  and  Amdts. 
1915,  p.  545.     In  effect  August  8,  1915. 


SALE  OP  LAND  UNDER  MORTGAGE. 

1.  Attachment  lien — Destroyed  by  death 
of  defendant. 

2,3.  "Claim" — Meaning  of  term. 

4.  Expenses  chargeable  to  creditor. 

5.  Construction — Extent  of  last  clause. 

6.  "Lien" — Attachment  not  included. 

7.  Lien  of  judgment  not  destroyed. 

8.  Mortgage  —  Necessity  of  presentation 

of  claim. 

9.  Same  —  Charging   joint   mortgageor — 

Statute  of  limitations. 

10.  Same — Special  provision  regarding. 

11.  Mortgagee — Remedies  of. 

12.  Same — Bar  of  statute  of  limitations — 

Effect  of  statute. 

1^  14.  Presentation  of  claim  to  administrator 
— Is  commencement  of  suit  upon  it. 

15, 16.  Statute  of  limitations — Extent  of  ex- 
ception. 

17.  Same — As  to  co-obligors. 
See,   ante,    §9  1516   et   seq.   and   notes. 

1.  Attachment  lien— Destroyed  by  death 
of  defendant,  and,  therefore,  creditor  who 
attaches  property  of  decedent  in  his  life- 
time can  not  claim  benefit  of  above  section 
to  sustain  lien  upon  personal  property,  for 
there  is  no  provision  that  the  proceeds  of 
the  sale  of  such  property  when  sold  by 
administrator  shall  be  applied  to  discharge 
lien. — Myers  v.  Mott,  29  Cal.  359,  369,  89 
Am.  Dec.  49. 


2.  "Claim" — Meaning;  of  term. — Meaning 
of  word  "claim"  in  section  131  of  Probato 
Act  Is  broad  enough  to  embrace  mortgage 
or  other  lien,  as  under  above  section  mort- 
gages and  other  liens  are  expressly  men- 
tioned as  valid  claims  against  estate. — 
Ellis  v.  Polhemus,  27  Cal.  350,  354. 

3.  Com  pa  re  i  Fallon  v.  Butler,  21  Cal.  24. 
doubted  as  authority  In  Ellis  v.  Polhemus. 
27  Cal.  350,  354,  and  as  to  whether  Fallon 
v.  Butler,  surpa,  states  law  as  clearly  as 
Ellissen  v.  Halleck,  6  Cal.  886,  and  Falkner 
v.  Folsom's  Executors,  6  Cal.  886,  412,  which 
It  overrules. 

Aa  to  clalnta  against  estate*,  In  general. 

see,  ante,   §9  1490  et  seq.  and  notes. 

Aa  to  deposit  In  court,  In  general,  see. 
ante,  §9  572  et  seq.  and  notes;  post,  5  2104 
and  note. 
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4.  Expenses    chargeable    to    creditor. — A 

creditor  of  the  deceased  is  under  no  obli- 
gation to  pay  any  other  expenses  than  those 
incurred  in  enforcement  of  mortgage  se- 
curity, and  such  expenses  are  directed  to  be 

retained  by  administrator  under  the  act. 

Estate  of  Murray,  18  Cal.  686,  688. 

5.  Construction— Extent    of    last    damn*. 

—Last  clause  of  above  section  is  sweeping 
and  includes  every  claim  "presented  and 
allowed"  against  estate.— Dons  v.  Doha  60 
Cal.  255,  260. 

«.     "Lien" — Attachment     not     lndndesU— 

The  term  lien  as  employed  in  above  sec- 
tion does  not  include  lien  of  attachment 
levied  prior  to  the  death  of  decedent  (Stiaf- 


Cfc.lII.Art.  IV.] 


MORTGAGEE    OR    LIENEE— MAY    PURCHASE. 
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ter.  Sawyer,  J.  J.,  dis.). — Myers  v.  Mott,  29 
C&L  359.  369.  89  Am.  Dec.  49. 

T.    Lies    of     Judgment    not    destroyed.— • 

Death  of  judgment-debtor  and  subsequent 
presentation  of  judgment  as  claim  against 
his  estate,  and  obtaining:  second  judgment 
thereon,  does  not  destroy  lien. — Estate  qf 
Wiley.  138  Cal.  801,  306,  71  Pac.  441. 

&  Mortgage— Necessity  of  presentation 
•f  claim* — Before  an  administrator  can  ap- 
ply any  portion  of  purchase-money  to  pay- 
ment and  satisfaction  of  mortgage  upon 
property  sold,  such  mortgage  must  be  valid 
claim  against  estate  of  decedent;  and 
if  It  was  executed  by  decedent  to  secure 
debt  created  by  himself  it  can  not  become 
valid  claim  against  his  estate  unless  it  has 
also  been  presented  and  allowed. — Estate 
of  Turner,  128  Cal.  388,   391.   60   Pac.   967. 

As  to  necessity  for  and  manner  of  pres- 
eatatloa  of  mortgage  as  claim  against 
estate,  see,  ante,   S§  1479.   1500  and  notes. 

9.  Same  —  Charging  Joint  mortgageor— 
Starate  of  limitations. — Mortgagee  having 
note  and  mortgage  signed  by  two  co-mort- 
gageors,  one  of  whom  is  since  deceased, 
must  present  his  claim  for  allowance 
against  estate,  but  can  look  only  to  mort- 
gaged property;  and  if  he  would  charge, 
the  joint  mortgageor  he  must  bring  his 
action  against  him  within  four  years  from 
maturity  of  principal  obligation. — Vandall 
t.  Teague,  142  Cal.  471,  476.  76  Pac.  35. 

It    Same— Special     provision     regarding. 

— Provision  of  statute  is  express  and  is  not 
controlled  by  general  provisions  of  statute 
in  reference  to  distribution  of  assets  and 
payment  of  debts.  This  is  special  provi- 
sion for  particular  class  of  cases — that  of 
mortgagees  whose  claims  the  administra- 
tor collects  by  this  process  of  sale. — Es- 
tate of  Murray,  18  Cal.  686.  687. 

11.  Mortgagee  Remedies  of. — Holder  of 
*  mortgage  has  two  modes  in  which  to  en- 
force its  payment.  He  may  foreclose  un- 
cer  section  1500,  ante,  in  which  amount  of 
his  recovery  will  be  limited  to  proceeds 
of  his  security,  or  he  may  present  his 
claim  under  above  section,  and  after  re- 
ceiving amount  allowed  therefor  from  the 
proceeds  of  sale  in  probate  court  and  in 
case  of  deficiency  may  share  equally  for 
same  with  other  creditors. — Visalia  Sav. 
Bank  v.  Curtis,  136  Cal.  350,  352,  67  Pac. 
331 


12.  Same— Bar  of  statute  of  limitation* 
—Effect  of  starate. — Action  upon  note  and 
mortgage  executed  by  executor  as  renewal 
of  note  and  mortgage  executed  by  decedent 
is  not  barred  by  statute  of  limitations 
where  maker  of  the  original  note  died 
September  21,  1875,  and  the  claim  upon  the 
note  was  presented  to  executor  May  17, 
1876,  and  allowed  and  approved,  and  where 
no  issue  was  contained  in  answer  as  to 
presentation,  allowance,  or  approval  of 
claim — action  to  foreclose  mortgage  being 
commenced  July  30,  1879. — German  Sav.  & 
Li.  Soc.  v.  Hutchinson,  68  Cal.  62,  8  Pac.  627. 

13.  Presentation  of  claim  to  adminis- 
trator—Is    commencement   of   salt    upon    It 

and  is  sufficient  under  statute  to  stop  run- 
ning of  statute,  "held  but  not  decided." — 
Beckett  v.  Selover,  7  Cal.  215,  241,  68  Am. 
Dec.  237.  See  Estate  of  Schroeder,  46  Cal. 
304,  317;  Doha  v.  Dons,  60  Cal.  255;  German 
Sav.  &  L.  Soc.  ▼.  Hutchinson,  68  Cal.  62,  53, 
8  Pac.  627. 

14.  Party  having  his  claim  filed  and  al- 
lowed is  amply  protected,  and  action  does 
not  and  will  not  become  barred  pending  ad- 
ministration.— Moran  v.  Gardemeyer,  82  Cal. 
96,  100,  23  Pac.  6. 

15.  Starate  of  limitations— Extent  of  ex- 
ception.— Exception  taking  claim  out  of 
the  statute  of  limitations  in  above  section 
applies  only  to  claims  against  estate  and 
in  no  way  affects  claims  against  other  par- 
ties or  against  property  of  others  or  con- 
tracts of  others,  although  same  demands 
may  also  be  claim  against  estate. — Vandall 
v.  Teague,  142  Cal.  471,  476,  76  Pac.  35. 

16.  Statute  of  limitations  is  general 
statute  and  must  be  applied  generally  and 
in  all  cases  where  exception  to  its  opera- 
tion is  not  specifically  made,  and  these  ex- 
ceptions are  to  be  applied  only  to  enumer- 
ated cases  embraced. — Vandall  v.  Teague, 
142  Cal.  471,  475,  76  Pac.  35. 

17.  Same— Aa  to  co-obligors. — While  the 
statute  of  limitations  does  not  run  against 
claim  presented  and  allowed  under  above 
section,  co-obligors  or  co-mortgageors  are 
not  affected  by  it  and  may  plead  general 
statute  of  limitations  in  defense  of  action 
against  them,  although  co-obligor  or  co- 
mortgageor  is  deceased,  and  same  claim 
as  to  his  estate  has  been  presented  and  al- 
lowed.— Vandall  v.  Teague,  142  Cal.  471, 
475,  76  Pac.  35. 


§1670.  HOLDER  OF  MORTGAGE  OB  LIEN  HAY  PURCHASE.  HIS 
RECEIPT  TO  AMOUNT  OF  LIEN  PAYMENT  PRO  TANTO.  At  any  sale  of 
lands  upon  which  there  is  a  mortgage  or  lien,  the  holder  thereof  may  become 
the  purchaser,  and  his  receipt  for  the  amount  due  him  from  the  proceeds  of  the 
sale  is  a  payment  pro  tanto. 

[Must  pay  costs  when.]  If  the  amount  for  which  he  purchased  the  property 
is  insufficient  to  defray  the  expenses  and  discharge  his  mortgage  or  lien,  he 
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must  pay  the  court,  or  the  clerk  thereof  [,]  an  amount  sufficient  to  pay  such 
expenses. 

History:  Enacted  March  11,  1872,  founded  on  5  186  Probate  Act 
as  amended  May  20,  1861,  Stats.  1861,  p.  646,  $69;  April  27,  1863, 
Stats.  1863,  p.  698,  5 1;  amendment  approved  April  16,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt),  p.  97;  May  25,  1919,  Stats,  and  Amdts. 
1919,  p.  1182.    In  effect  July  25,  1919. 

HOLDER  OF  LIEN  OR  MORTGAGE  MAY      ante,  and  also  with  provisions  of  sections 

PURCHASE.  1493,  1497,  ante. — Estate  of  Turner,  128  Cal. 

1.  Construed  with  other  sections. 

2.  Judgment-lien  embraced.  *    J»**»«»t-lie»     «■     e-braee*.  —  Lien 

spoken  of  in  above  section  embraces  ordl- 
See,  ante,  99  1516  et  seq.  and  notes.  nary  judgment-lien,  whether  or  not  execu- 

1.  Construed  with  other  sections. — Pro-  tion  has  been  taken  out  and  levy  made 
visions  of  above  section  are  to  be  read  in  under  it. — Estate  of  Wiley,  1S8  Cal.  301, 
connection  with  provisions  of  section   1569,       304,  71   Pac.  441. 

§1571.  ADMINISTRATOR  AND  EXECUTOR  LIABLE  FOB  MISCON- 
DUCT IN  SALE.  If  there  is  any  neglect  or  misconduct  in  the  proceedings  of 
the  executor  in  relation  to  any  sale,  by  which  any  person  interested  in  the 
estate  suffers  damage,  the  party  aggrieved  may  recover  the  same  in  an  action 
upon  the  bond  of  the  executor  or  administrator,  or  otherwise. 

History:     Enacted  March  11,  1872,  re-enactment  of  5  188  Probate  Act. 

1.     Pleading    cause    of    action— Parti e«. —  state   cause   of  action  under  above   section 

Right  of  action  under  above  section  is  given  which    affirmatively    shows    that    land    was 

upon  bond  to  any  person  interested  in  estate  sold  by  executor  for  its  full  value. — Weihe 

who  suffers  damage,  but  complaint  does  not  v.  Statham,  67  Cal.  245,  248,  7  Pac.  673. 

§1572.  FRAUDULENT  SALES.  Any  executor  or  administrator  who 
fraudulently  sells  any  real  estate  of  a  decedent  contrary  to  or  otherwise  than 
under  the  provisions  of  this  chapter,  is  liable  in  double  the  value  of  the  land 
sold,  as  liquidated  damages,  to  be  recovered  in  an  action  by  the  person  having 
an  estate  of  inheritance  therein. 

History:     Enacted  March  11,  1872,  re-enactment  of  8  189  Probate  Act. 

1.     Action  upon  bond  of  an  administrator.  leged    to    have    been    fraudulently    sold    by 

— Above  section  affords   no   ground   for  an  administrator. — Welhe    v.    Statham,    67    Cal. 

action   upon  bond  of  administrator   for   the  245,   248,   7  Pac.   673. 
recovery   of   double   the   value   of   land  al~ 

§  1573.    LIMITATION  OF  ACTIONS  FOB  VACATING  SALE,  ETC.     No 

action  for  the  recovery  of  any  estate  sold  by  an  executor  or  administrator, 
under  the  provisions  of  this  chapter,  can  be  maintained  by  any  heir  or  other 
person  claiming  under  the  decedent,  unless  it  be  commenced  within  three  years 
next  after  the  settlement  of  the  final  account  of  the  executor  or  administrator. 
An  action  to  set  aside  the  sale  may  be  instituted  and  maintained  at  any  time 
within  three  years  from  the  discovery  of  the  fraud,  or  other  grounds  upon 
which  the  action  is  based. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §  190 
Probate  Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  112;  by  Code  Commission,  Act  March  8,  1901,  State, 
and  Amdts.  1900-1,  p.  222,  held  unconstitutional,  see  history,  fi  5  ante. 
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ACTION  TO  VACATE  SALE— LIMITA- 
TION OF. 

1.  Amendment  of  section — Construction. 

2.  Application  of  section. 

3.  Ejectment — What  essential  to  recovery. 

4.  "Recovery  of  any  estate" — Construction 

of  term. 

5.  Recovery  of  by  person  interested — Limita- 

tion of  action. 

6.  Same— Unauthorized  sale  without  notice — 

Code  provision  applicable  to. 

7.  Representative  of  minors. 

8.  Same — Public  administrator  de  facto. 

9.  Special  limitation  for  action. 

10.  Statute  of  limitations — Is  created. 

11.  Same — Delay  in  seeking  ancillary  letters. 

12.  Tenancy    in   common — Statute    suspended 

while  property  held  in. 

13.  Title  not  affected. 

1.  Amendment    of    aeetlon— Construct  lorn. 

—Above  section  was  amended  in  1880  so  as 
to  provide  that  action  can  not  be  maintained 
unless  commenced  within  three  years  next 
after  settlement  of  final  account.  The  sec- 
tion as  amended  allows  administrator  rea- 
sonable time  in  which  to  obtain  settlement 
of  final  account,  and  that  falling:  in  this, 
'latute  begins  to  run. — Dennis  v.  Bint,  122 
Cal.  29.  44,  54  Pac  378. 

2.  Application  of  section. — Where  no  sale 
of  real  estate  was  attempted  and  none  made 
above  section  is  inapplicable. — Janes  v. 
Throckmorton,  57  Cal.  368,  388. 

3.  Ejectment— What  essential  to  recov- 
ery.— To  recover  in  ejectment,  plaintiff  must 
not  onlj  have  right  of  entry  at  trial,  but 
must  have  bad  It  when  suit  was  brought. — 
Kile  v.  Tubbs,  32  Cal.  332. 

4.  "Recovery  of  any  estate"— Constrac- 
tins  of  teraw — Held,  but  not  definitely  de- 
cided, that  by  above  section  it  was  intended 
to  have  settled  within  three  years,  next  after 
vtatement  of  final  account  of  executor  or 
administrator,  all  questions  concerning  va- 
lidity of  probate  sales,  and  that  words  "re- 
covery of  any  estate"  were  Intended  to  and 
do  include  all  actions  which  involve  an 
"estate"  in  lands  sold,  and  therefore  in- 
cluded an  action  to  quiet  title.  Where  rec- 
ord fails  to  show  date  of  settlement  of 
final  account  this  point  can  not  be  raised 
on  the  record. — Richardson  v.  Butler,  82 
CaL  174.  181,  16  Am.  St.  Rep.  101,  23 
*"**.  3. 


applies  to  all  sales  and  includes  sales  made 
without  notice  under  a  will  as  provided  in 
section  1561,  ante. — Tatum  v.  Iowa  Water 
Co.,  38  Cal.  App.  55,  166  Pac.  817. 


of  by  person  Interested— 
m  of  action. — Under  the  provisions 
of  the  above  section  prohibiting  an  action 
for  the  recovery  of  any  estate  sold  by  an 
executor  or  administrator  "under  the  pro- 
visions of  this  chapter,"  unless  it  be  com- 
menced within  three  years  next  after  the 
settlement  of  the  final  account  of  the  execu- 
tor or  administrator,  and    this   prohibition 


6.  Same— Unauthorised  sale  without 
tlee— Code     provision     applicable     to. — The 

provisions  of  the  above  section  relative 
to  the  limitation  of  the  time  within  which 
action  must  be  brought  to  recover  any 
estate  sold  by  an  executor  or  administrator, 
are  applicable  to  a  sale  made  without  no- 
tice which  was  unauthorized,  regardless  of 
whether  the  order  confirming  the  sale  be 
void  or  only  voidable. — Tatum  v.  Iowa  Wa- 
ter Co.,  33  Cal.  App.  55,  166  Pac.  817. 

7.  Representative    of    minors. — One    who 

has  not  given  official  bond  required  by  law, 
and  who  Is  not  even  under  sanction  of  an 
oath  of  office,  can  not  be  said  to  represent 
interests  of  minors  so  as  to  raise  bar  of 
the  statute  of  limitations  against  them. — 
Staples  v.  Connor,  79  Cal.  14,  16,  21  Pac.  380. 

8.  Snme— Pnblle    administrator    de    fncto 

can  not  be  said  to  represent  interests  of 
minor  heirs  so  as  to  raise  bar  of  statute 
of  limitations  against  them. — Staples  v. 
Connor,  79  Cal.  14,  16,  21  Pac.  380. 

9.  Special      limitation     for      nctlon. — For 

lands  sold  as  in  act  provided;  constitution- 
ality discussed  in. — Brooks  v.  Hyde,  37  Cal. 
260,  280. 

10.  Statute    of    limitations— Is    created. — 

Above  section  creates  statute  of  limitations 
personal  privilege. — Gage  v.  Downey,  94  Cal. 
241,  251,  29  Pac.  685. 

11.  Same— Delay  in  seeking  ancillary  let- 
ters.— One  can  not  avoid  statute  of  limi- 
tations by  delay  In  taking  action  incumbent 
upon  him.  Thus  it  was  held  that  an  execu- 
tor of  will,  probated  in  Illinois,  who  had  un- 
reasonably delayed  to  take  out  ancillary 
letters  of  administration  in  New  York,  was 
not  entitled  to  benefit  of  statute,  which  ex- 
cepted for  certain  period  running  of  aatute 
after  granting  of  such  letters. — Thomas  v. 
Pacific  Beach  Co.,  115  Cal.  136,  46  Pac.  899; 
Dennis  v.  Bint,  122  Cal.  39,  44,  54  Pac.  378. 
See  Kirby  v.  Lake  Shore  &  M.  S.  K..  120 
U.  S.  130,  80  L.  ed.  569,  7  Sup.  Ct.  Rep.  430; 
Bauserman  v.  Blunt,  147  U.  S.  647,  37  L.  ed. 
316,  13  Sup.  Ct.  Rep.  466. 

12.  Teaaacy  In  common  —  Statnte  sus- 
pended while  property  held  in. — The  statute 
of  limitations  provided  in  above  section  does 
not  run  where  it  appears  that  heirs  had  no 
cause  of  action  against  purchaser,  and  where 
purchaser  recognizes  their  title  and  holds 
continuously  until  after  their  majority,  as 
tenant  in  common.  They  are  not  called  upon 
to  commence  any  action  until  an  adverse 
right  was  claimed  under  sheriff's  deed. — 
Campbell  v.  Drais,  125  Cal.  253,  260.  27  Pac. 
994. 

18.  Title  not  affected.  —  Above  section 
does  not  purport  to  affect  question  of  title 
to  realty,  but  simply  refers  to  right  of  ac- 
tion. It  is  purely  statute  of  repose. — Gage 
v.  Downey,  94  Cal.  241,  251,  29  Pac.  635. 
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ACCOUNT  OF  SALE— WHO  NOT  TO  PURCHASE. 


[Pt.  Ill,  Tit.  XI, 


§  1574.    TO  WHAT  CASES  PRECEDING  SECTION  NOT  TO  APPLY.  The 

preceding  section  shall  not  apply  to  minors  or  others  under  any  legal  disability, 
to  sue  at  the  time  when  the  right  of  action  first  accrues ;  but  all  such  persons 
may  commence  an  action  at  any  time  within  three  years  after  the  removal  of 
the  disability. 

History:  Enacted  March  11,  1872,  re-enactment  of  fi  191  Probate  Act, 


1.  Construction  of  section. — Result  of 
cases  involving  effect  of  above  section  and 
preceding  section  in  their  original  form,  is 
that  if  administrator  failed  to  sue  to  re- 
cover  land  or   set  aside   sale  within   three 


years  next  following;  It,  heirs,  as  w»ll  as 
himself,  were  barred,  even  though  they 
were  minors,  on  theory  that  he  was  trustee 
and  they  cestuis  que  trust. — Dennis  v.  Bint. 
122  Cal.  39,  44,  54  Pac.  378. 


§  1575.    ACCOUNT  OF  SALE  TO  BE  RETUBNED.    When  a  sale  has  been 

made  by  an  executor  or  administrator  of  any  property  of  the  estate,  real  or 

personal,  he  must  return  to  the  court,  within  thirty  days  thereafter,  an  account 

of  sales,  verified  by  his  affidavit,  or  in  case  of  his  absence  from  the  county,  or 

other  inability,  by  the  affidavit  of  his  attorney.    If  he  neglects  to  make  such 

return,  he  may  be  punished  by  attachment,  or  his  letters  may  be  revoked,  one 

day's  notice  having  been  first  given  him  to  appear  and  show  cause  why  such 

attachment  should  not  issue,  or  such  revocation  should  not  be  made. 

History:  Enacted  March  11,  1872,  re-enactment  of  5192  Probate 
Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  98;  March  3,  1897,  Stats,  and  Amdts.  1897,  p.  58;  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  222,  held 
unconstitutional,  see  history,  5  6  ante. 


As  to  attachment  for  contempt,  see,  ante, 
$§  1212  et  seq.  and  notes. 


Am  to  notice  of  citation,  see,  post,  55  1707- 
1710  and  notes. 


§  1576.    EXECUTOR,  ETC.,  NOT  TO  BE  PURCHASER.    No  executor  or 

administrator  must,  directly  or  indirectly,  purchase  any  property  of  the  estate 

lie  represents,  nor  must  he  be  interested  in  any  sale. 

History:  Enacted  March  11,  1872,  re-enactment  with  additions  of 
§  193  Probate  Act;  amendment  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  222,  held  unconstitutional,  see  his- 
tory, fi  5  ante. 

EXECUTOR,  ETC.,  NOT  TO  PURCHASE. 

1.  Action  to  set  aside  deeds  and  decree. 

2.  Cases  distinguished. 

3.  Construction  of  section. 

4.  Discharged     administrator  —  Purchase 

by. 

5, 6.  Enforcement  of  interdicted  contract. 

7.  Illegal  consideration. 

8,  9.  Same — Limitation  of  rule. 

10.  Partnership   property — Purchase   void- 

able. 

11.  Protection    of   estate  —  Purchase-price 

paid  for  allowed  administrator. 

12.  Remedies  of  cestui  que  trust — Convey- 

ance made  by  executor  to  himself  is 
ipso  facto  void. 

13.  Result  to  estate  in  any  particular  trans- 

action is  immaterial. 

14, 15.  Voidable    sale  —  Objection     may    be 
waived. 


1.  Action  to  set  aside  deeda  and 

of  distribution,  and  to  charge  executor 
as  involuntary  trustee  for  benefit  of  heir, 
is  authorized  and  proper  where  property 
was  fraudulently  and  wrongfully  obtained 
by  executor  under  such  deeds  and  decree. — 
Wingrerter  v.  Wingrerter,  71  Cal.  105,  111,  11 
Pac.  853.  See  O'Connor  v.  Flynn,  67  Cal. 
293;  Olivas  v.  Olivas,  61  Cal.  382. 

2.  Ca«e«  dlatiaanlaaed. — The  decision  in 
Boyd  v.  Blankman,  29  Cal.  20,  87  Am.  Dec. 
146,  and  that  in  Jones  v.  Hanna,  81  Cal.  507, 
22  Pac.  883,  discussed  and  distinguished. — 
Burris  v.  Kennedy,  108  Cal.  381,  341.  41  Pac. 
458. 

S.  Construction  of  section. — Above  section 
is  only  declaration  of  pre-existing;  principle 
of  law  that  trustee  must  not  deal  with,  him- 
self.— Burris  v.  Adams,  96  Cal.  664,  668,  31 
Pac.  565. 

4.     Discharged     administrator  —  Purchase 

by. — An    administrator    who    has    been     dis- 
charged,  and   his   administration    closed,    la 
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proper  party  to  purchase  from  one  to  whom 
probate  sale  has  been  made — there  is  no 
Irregularity  or  impropriety  appearing  on 
(ace  of  proceeding. — Burris  v.  Adams,  96 
CaL  164,  668,  81  Pac.  565. 

1  Enforcement  of  an  Interdicted  con- 
tract*— It  is  the  universal  rule  that  courts 
will  not  aid  parties  in  enforcement  of  con- 
tracts interdicted  by  law. — Jones  v.  Hanna, 
tl  Cal.  607,  509,   22  Pac.  883. 

6.  Distiaarulsheds  Burris  v.  Kennedy,  108 
Cai.  SSI,  341,   41    Pac.   468. 

T.  niearal  consideration. —  The  general 
principle  is  well  established  that  contract 
founded  upon  an  illegal  consideration,  or 
which  is  made  for  purpose  of  furthering;, 
aiding,  or  assisting  any  matter  or  claim  pro- 
hibited by  statute,  is  void. — Lad  da  v.  Haw- 
ley.  5?  Cal.  51.  See  Swanger  v.  Mayberry, 
5>  CaL  91;  McGregor  v.  Donnelly,  67  Cal. 
Ml.  7  Pac.  422. 

&  same  —  Limitation  of  rale. — These 
rules  of  law  are  confined  to  contracts  which 
Appear  to  be  directly  promotive  of  an  il- 
legal or  Immoral  act  or  object,  or  which 
are  founded  wholly  or  in  part  upon  an  il- 
legal or  immoral  consideration,  and  do  not 
•pply  to  cases  where  contract  appears  to  be 
lawful  in  itself  and  founded  upon  considera- 
tion which  Is  only  collaterally  and  re- 
motely connected  with  prohibited  transac- 
tion (dls.  op.  by  Thorton,  J.). — Jones  v. 
Hanna,  81  Cal.  507,  515,  22  Pac.  883. 

•*  Dfcjtlagnlshedt  Burris  v.  Kennedy,  108 
CaL  SSI,  341,  41  Pac  458. 

1*.  Partnership  property— Purchase  void- 
able.— The  purchase  by  executrix  at  public 
auction  of  property  of  firm  of  which  de- 
ceased was  member  Is  at  most  only  void- 
able at  election  of  heirs  or  devisees.  The 
rule  applicable  to  executors  is  applicable  to 
aJI  sorts  of  trustees, — to  an  executor  as 
trustee  for  devisees  and  heirs  (dis.  op. 
Thornton,  J.). — Jones  v.  Hanna,  81  Cal.  507, 
51*.  II  Pac.  883.  See  San  Diego  v.  San  Diego 
*  L.  R.  A.  Co.,  44  Cal.  106,  114;  Campbell  v. 
Walker.  5  Ves.  Jr.  (Campbell  v.  Sanderson, 
»  Ves.  601). 

11*  Protection  of  estate— Purchase-price 
paid  for  alto  wed  administrator. — Where  an 
administrator,  for  purpose  of  protecting  es- 
tate he  represents  from  sacrifice  under  fore- 
closure sale,  there  being  no  funds  in  his 
sands,  advances  his  own  funds  to  relieve 
Property  from  sacrifice,  and  takes  transfer 


of  deed  to  himself,  probate  court  will  be 
justified  in  allowing  him,  on  settlement, 
amount  so  paid,  and  transaction  is  not  viti- 
ated, although  transfer  should  be  made  to 
another  Instead  of  himself.  —  Burnett  v. 
Lyford,  93  Cal.  114,  119,  28  Pac.  855. 

12.  Remedies  of  cestui  que  trust— Con- 
veyance made  by  executor  to  himself  Is 
ipso  facto  void,  wthout  regard  to  above  sec- 
tion, for  it  bears  its  own  invalidity  upon  its 
face;  but  where  conveyance  Is  made  to  third 
person  after  sale  to  him  and  confirmation 
of  sale,  although  secretly  made  for  use  of 
administrator,  such  sale  gives  such  third 
person  prima  facie  title  to  land,  but  sale  Is 
voidable  and  cestui  que  trust,  if  administra- 
tor In  fact  purchases  at  his  own  sale,  has 
several  remedies  which  may  afford  him  ade- 
quate relief;  he  may  have  sale  set  aside  and 
administrator  declared  trustee,  or  he  may 
sue  upon  administrator's  bond,  or  he  may 
proceed  to  recover  penalty  of  double  the 
value  of  land  sold  according  to  section  1572, 
ante  (§  189  Probate  Act). — Boyd  v.  Blank- 
man,  29  Cal.  20,  85,  87  Am.  Dec.  140. 

13.  Result  to  estate  In  any  particular 
transaction  is  Immaterial. — The  rule  is  one 
of  universal  application;  it  is  founded  upon 
public  policy,  and  should  be  rigidly  en- 
forced by  courts,  because  It  "stands  upon 
our  great  moral  obligation  to  refrain  from 
placing  ourselves  in  relations  which  ordi- 
narily excite  conflict  between  self-interest 
and  integrity." — Jones  v.  Hanna,  81  Cal.  607, 
510,  22  Pac.  883.  See  Daenlelwits  v.  Shep- 
pard,  62  Cal.  339;  Michoud  v.  Girod,  45  U.  S. 
(4  How.)   503,  555,  11  L.  ed.  1076. 

14.  Voidable  sale  —  Objection  may  be 
waived. — The  prohibition  is  addressed  solely 
to  executors  and  administrators  for  benefit 
and  protection  of  heirs  and  others  inter- 
ested in  estate,  which  protection  may  be 
waived  by  them,  it  being  will  settled  that 
purchase  of  property  of  an  estate  by  execu- 
tor or  administrator  per  interpositam  per- 
sonam is  not  void  but  only  voidable  at 
instance  of  parties  interested  (dis  op.  Thorn- 
ton, J.). — Jones  v.  Hanna,  81  Cal.  507,  516, 
22  Pac.  883.  See  Boyd  v.  Blankman,  29  Cal. 
20,  83,  87  Am.  Dec.  146;  Ives  v.  Ashley,  97 
Mass.  198;  Williams  v.  Rhodes,  81  111.  571, 
574. 

15.  Considering  sale  as  made  to  admin- 
istratrix per  interpositam  personam  it  was 
not  void. — Burris  v.  Kennedy,  108  Cal.  331, 
341,  41  Pac.  458.  See  Boyd  v.  Blankman,  29 
Cal.  20,  87  Am.  Dec.  146. 
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[A  new  article  added  by  Aet  March  15,  1887,  Stats,  and  Amdts.  1880-7,  p.  115.    In  effect 

immediately.] 


ARTICLE  V. 

MORTGAGES  AND  LEASES  OP  REAL  ESTATE. 

§  1577.  Mortgage,  lease  or  sale  of  estate  fi  1578.  Proceedings  to  obtain  order,  and  ef- 
property.  feet. 

§  1577a.  Power   or   executor   or   guardian   to  fi  1579.    Proceedings  to  obtain  lease  of  realty. 

borrow  money  upon  unsecured  fi  1580.  Proceedings  to  obtain  order  for  sale 
note.    Procedure.  or  lease  of  mining  property. 

§  1577.    MORTGAGE,  LEASE  OR  SALE  OF  ESTATE  PROPERTY.  When- 
ever, in  any  estate  now  being  administered,  or  that  may  hereafter  be  admin- 
istered, or  in  any  guardianship  proceeding  now  pending,  or  that  may  hereafter 
be  pending,  it  shall  appear  to  the  superior  court,  or  a  judge  thereof,  to  be 
for  the  advantage  of  the  estate  to  raise  money  upon  a  note  or  notes  to  be 
secured  by  a  mortgage  of  the  real  property  of  any  decedent,  or  of  a  minor,  or 
an  incompetent  person,  or  any  part  thereof,  or  to  make  a  lease  of  said  real 
property,  or  any  part  thereof,  or  to  agree  to  sell  or  give  an  option  to  purchase 
a  mining  claim,  or  mining  claims,  or  real  property  worked  as  a  mine,  or  an 
undivided  interest  in  real  property,  the  court  or  judge,  as  often  as  occasion 
therefor  shall  arise  in  the  administration  of  any  estate,  or  in  the  course  of  any 
guardianship  matter,  may  on  a  petition,  notice,  and  hearing  as  provided  in 
this  article  authorize,  empower  and  direct  the  executor  or  administrator,  or 
guardian  of  such  minor  or  incompetent  person,  to  mortgage  such  real  property, 
or  any  part  thereof,  and  to  execute  a  note  or  notes  to  be  secured  by  such  mort- 
gage, or  to  lease  such  real  estate,  or  any  part  thereof,  or  to  enter  into  an  agree- 
ment to  sell  such  real  estate,  or  any  part  thereof,  or  to  give  an  option  to  pur- 
chase such  real  estate  or  any  part  thereof.    The  proceedings  to  be  taken  to 
obtain  an  order  to  enter  into  an  agreement  for  the  sale  of  or  for  an  option  to 
purchase  a  mining  claim  or  claims  or  real  property  worked  as  a  mine,  and  the 
effect  thereof  shall  be  as  provided  in  section  one  thousand  five  hundred  eighty 
of  this  code,  and  the  provisions  of  said  section  in  so  far  as  applicable  shall  also 
govern  the  proceedings  to  be  taken  to  obtain  an  order  to  enter  into  an  agree- 
ment for  the  sale  of  or  for  an  option  to  purchase  an  undivided  interest  in  real 
property  and  the  effect  thereof. 

History:  Enacted  March  15,  1887,  Stats,  and  Amdts.  1886-7,  p.  115; 
amendment  approved  March  31,  1891,  Stats,  and  Amdts.  1891,  p.  247; 
March  3,  1893,  Stats,  and  Amdts.  1893,  p.  72;  by  Code  Commission. 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  222,  held  unconstitu- 
tional, see  history,  §5  ante;  amendment  approved  March  19,  1909, 
Stats,  and  Amdts.  1909,  p.  466;  April  5,  1913,  Stats,  and  Amdts.  1913, 
p.  16;  June  12,  1916,  Stats,  and  Amdts.  1916,  p.  1492.  In  effect  August 
11,  1916. 

ESTATES  OF  DECEDENTS— MORTGAGE,      4.  Trustee  must  obtain  order. 
LEASE  OR  SALE  OP  PROPERTY.  5.  Same— Or  confirmation. 

1.  Creditors'  rights.  ,.     creditor.'    rights Mortgage     is    not 

2.  History  of  section.  sale,  and  creditors  may  at  any  time  petition 

3.  New  burden  not  placed  on  property.  fo  sell  and  pay  mortgage,  and  thus  have  an 
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POWER   TO   BORROW  MONEY — PROCBDIRE. 


1 1577a 


opportunity  to  realize  margin  of  value  above 
mortgage-debt,  and  if  sale  can  not  be  made 
for  an  amcunt  in  excess  of  loan,  it  would 
•how  that  estate  had  realized  on  mortgage 
all  property  was  worth,  and  creditors  would 
have  no  cause  of  complaint,  as  no  deficiency 
judgment  can  be  entered;  mortgagee  must 
look  to  property  alone. — Murphy  v.  Farm- 
ers' A  Merchants'  Bank,  1S1  Cal.  115,  12.0, 
(3  Pac.  868. 

1  Hlatry  of  section. — Above  section  and 
following  section,  originally  enacted  in  1887, 
and  since  amended,  empowers  executors, 
administrators,  and  guardians  to  mortgage 
estate  of  decedents,  minors,  and  incompe- 
tent! when  duly  authorized  by  order  of 
court— Howard  v.  Bryan,  133  Cal.  257,  259, 
CS  Pac.  462. 


1    New  harden   not    placed   on 

—To  authorize  mortgage  of  property  for 
express  purpose  of  raising  money  with 
which  to  pay  charges  against  estate,  is  to 
change  form  of  lien  and  adds  no  new  burden 
not  already  borne  by  property,  or  to  which 


property  may  be  subjected  under  law  as  it 
existed     when     testator    died. — Murphy     v.. 
Farmers'   &  Merchants'  Bank,  1S1  Cal.   115, 
119,  63  Pac.  368. 

4.  Trustee  must  obtain  order. — Mortgage 
by  trustee  of  an  express  trust  of  property 
of  estate  will  not  be  effected  unless  made 
by  order  of  court. — Estate  of  Pforr,  144  Cal. 
121,  126,  77  Pac.  825. 

5.  Same  — Or  confirmation.  —  If  trustee 
could  mortgage  without  order  of  court, 
mortgagee  would  have  right  to  sell  land  in 
satisfaction  of  obligation,  and  trustee  would 
be  thus  permitted  to  do  indirectly  what  law 
forbids  him  to  do  directly.  Therefore  lease 
and  mortgage  by  trustee,  under  express 
trust,  are  ineffective  without  confirmation 
by  court.— Estate  of  Pforr,  144  Cal.  121,  126, 
77  Pac.  825. 

As  to  power  of  administrator  In  his  char- 
acter as  trustee  for  purposes  not  specifically 
mentioned  under  above  section,  see,  ante, 
S  1536  and  note;  also  Estate  of  Freud,  131 
Cal.  667,  671,  63  Pac  1080. 


§  1577a.  POWER  OF  EXECUTOR  OR  GUARDIAN  TO  BORROW  MONET 
UPON  UNSECURED  NOTES.  PROCEDURE.  Whenever  in  any  estate  now 
being  administered  or  that  may  hereafter  be  administered,  or  in  any  guardian- 
ship proceeding  now  pending,  or  that  may  hereafter  be  pending,  it  shall  appear 
to  the  superior  court,  or  the  judge  thereof,  having  jurisdiction  of  said  estate, 
or  said  minor  or  incompetent  person,  to  be  for  the  advantage,  benefit  or  best 
interest  of  the  estate  or  said  minor  or  incompetent  person,  to  borrow  money 
upon  a  note  or  notes,  without  being  secured,  the  court  or  judge  thereof,  as 
often  as  occasion  therefor  shall  arise  in  the  administration  of  any  estate,  or  in 
the  course  of  any  guardianship,  may  upon  petition  and  notice  of  hearing,  as 
provided  in  this  section,  authorize,  empower  and  direct  the  executor,  or  admin- 
istrator, or  guardian  of  such  minor  or  incompetent  person,  to  execute  a  note  or 
notes,  without  security. 

The  proceeding  to  be  taken  to  obtain  an  order  to  borrow  said  money  and 
execute  said  note  or  notes,  shall  be  as  follows : 

1.  [Petition.]  The  executor  or  administrator  of  any  estate,  or  guardian  of 
*ny  minor  or  incompetent  person  must  file  a  verified  petition  showing, 

(a)  The  particular  purpose  or  purposes  for  which  it  is  proposed  to  borrow 
said  money,  and  the  purpose  or  purposes  for  which  it  is  to  be  used, 

(b)  The  advantage  or  advantages  that  may  accrue  to  said  estate  from  bor- 
rowing said  money  and  executing  said  note  or  notes, 

(c)  The  amount  of  money  to  be  borrowed,  the  rate  of  interest  to  be  paid,  and 
the  length  of  time  said  note  or  notes  are  to  run. 

2.  [Hearing.]  Upon  filing  such  petition,  the  clerk  of  the  court  shall  fix  a 
day  for  hearing  the  same  by  the  court. 

3.  The  petitioner  shall  cause  notice  of  the  hearing  to  be  mailed,  postage  pre- 
paid, to  the  heirs  at  law  of  said  decedent,  and  to  the  devisees  and  legatees 
resident  in  the  state  of  California,  and  to  the  nearest  relatives  of  said  minor  or 
incompetent  person,  resident  in  the  state  of  California,  at  least  ten  days 
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before  the  hearing,  addressed  to  them  at  their  respective  post-office  addresses, 
if  known.  Otherwise,  at  the  county  seat  at  the  county  where  the  proceedings 
are  pending. 

4.  At  the  time  and  place  appointed  for  said  hearing,  or  at  such  other  time  and 
place  to  which  the  hearing  may  be  postponed  by  the  court,  the  court  must  pro- 
ceed to  hear  the  petition,  and  any  objections  that  may  be  filed  or  presented 
thereto,  and,  if,  after  a  full  hearing,  the  court  is  satisfied  that  it  will  be  for 
the  advantage,  benefit,  or  best  interest  of  the  estate  of  said  decedent,  or  of  said 
minor  or  incompetent  person,  to  borrow  said  money,  and  execute  said  note  or 
notes,  without  security,  an  order  must  be  made,  authorizing,  empowering  and 
directing  the  executor,  or  administrator,  or  the  guardian  of  such  minor  or 
incompetent  person  to  borrow  said  money,  and  to  make  and  execute  said  note 
or  notes,  without  security,  specifying  in  said  order  the  amount  that  may  be 
borrowed,  the  rate  of  interest  that  is  to  be  paid,  and  the  length  of  time  that 
said  note  or  notes  are  to  run. 

5.  After  the  making  of  the  order  to  borrow  said  money  and  execute  said  note 
or  notes,  the  executor,  administrator,  or  guardian  of  the  minor  or  incompetent 
person,  shall  execute  and  deliver  a  promissory  note  or  notes,  without  security, 
for  the  amount,  at  the  rate  of  interest,  and  for  the  period  prescribed  in  said 
order,  and  said  note  or  notes  shall  be  signed  by  the  executor,  or  administrator 
or  guardian,  as  such,  and  shall  create  no  personal  liability  against  the  person 
so  signing. 

6.  Any  note  or  notes  so  signed  and  executed,  shall  be  effectual  to  create  a 

valid  obligation  and  debt  against  said  estate,  or  said  minor  or  incompetent 

person,  and  shall  be  payable  out  of  the  funds  of  said  estate,  and  said  note  or 

notes  shall  specify  that  it  is  made  by  authority  of  such  order,  giving  the  date 

thereof. 

History:     Enactment  approved  March  31,  1921,  Stats,  and  Amdta. 
1921,  p.  27.     In  effect  July  29,  1921. 

§  1578.  PROCEEDINGS  TO  OBTAIN  ORDER,  AND  EFFECT.  To  obtain 
an  order  to  mortgage  such  realty,  the  proceedings  to  be  taken  and  the  effect 
thereof  shall  be  as  follows  : 

First.  [What  petition  must  show.]  The  executor  or  administrator  of  any 
estate,  or  guardian  of  any  minor  or  incompetent  person,  or  any  person  inter- 
ested in  the  estates  of  such  decedents,  minors,  or  incompetent  persqns,  may  file 
a  verified  petition  showing: 

[Particular  purpose.]  1.  The  particular  purpose  or  purposes  for  which  it  is 
proposed  to  make  the  note  or  notes  and  mortgage,  which  shall  be  either  to 
maintain  the  ward  and  his  family  or  to  maintain  and  educate  the  ward  when  a 
minor,  or  to  pay  the  debts,  legacies,  or  charges  of  administration,  or  to  pay, 
reduce,  extend,  or  renew  some  lien  or  mortgage  already  subsisting  on  said 
realty  or  some  part  thereof ;  or,  if  the  application  be  made  by  the  guardian  of 
any  minor  or  incompetent  person,  to  erect,  alter  or  repair  buildings  or  other 
structures  upon,  or  otherwise  to  improve,  the  realty  proposed  to  be  mortgaged 
or  some  part  thereof. 
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[Statement  of  facts,  etc.]  2.  A  statement  of  the  facts  and  circumstances 
showing  the  insufficiency  of  the  income  of  the  estate  under  guardianship  to 
maintain  the  ward  and  his  family  or  to  maintain  and  educate  the  ward  when  a 
minor  and  the  debts,  legacies,  charges  of  administration,  liens  or  mortgages  to 
be  paid,  reduced,  extended,  or  renewed,  as  the  case  may  be;  or,  if  the  applica-* 
tion  be  made  by  the  guardian  of  any  minor  or  incompetent  person  for  the  pur- 
pose of  improving  the  realty  or  some  part  thereof,  the  condition  and  value  of 
all  the  real  and  personal  property  then  belonging  to  the  .estate,  a  statement  of 
all  debts  and  obligations  secured  or  unsecured  outstanding  against  the  estate, 
and  the  character  and  estimated  cost  of  the  buildings,  structures  or  other 
improvements  proposed  to  be  erected,  altered  or  repaired  with  the  proceeds  of 
the  mortgage. 

[Advantages  that  may  accrue.]  3.  The  advantage  that  may  accrue  to  the 
estate  from  raising  the  required  money  by  note  or  notes  and  mortgage  or 
providing  for  the  payment,  reduction,  extension,  or  renewal  of  the  subsisting 
liens  or  mortgages,  as  the  case  may  be ;  or,  if  the  application  be  made  by  the 
guardian  of  a  minor  or  incompetent  person  for  the  purpose  of  jmproving  the 
realty  belonging  to  the  estate  or  some  part  thereof,  the  advantage  that  will 
accrue  to  the  estate  by  the  making  of  such  improvements. 

[Amount  to  be  raised.]  4.  The  amount  to  be  raised,  with  a  general  descrip- 
tion of  the  property  proposed  to  be  mortgaged ;  and, 

[Fames  of  legatees.]  5.  The  names  of  the  legatees  and  devisees,  if  any, 
and  of  the  heirs  of  the  deceased,  or  of  the  minor,  or  of  the  incompetent  person^ 
as  the  case  may  be,  so  far  as  known  to  the  petitioner. 

Second.  [Order  to  appear.]  Upon  filing  such  petition,  an  order  shall  be 
made  by  the  court  or  judge,  requiring  all  persons  interested  in  the  estate  to 
appear  before  the  court  or  judge,  at  a  time  and  place  specified,  not  less  than 
four  nor  more  than  ten  weeks  thereafter,  then  and  there  to  show  cause  why  the 
realty  (briefly  indicating  it),  or  some  part  thereof,  should  not  be  mortgaged  for 
the  amount  mentioned  in  the  petition  (stating  such  amount),  or  such  lesser 
amount  as  to  the  court  or  judge  shall  seem  meet,  and  referring  to  the  petition 
on  file  for  further  particulars^ 

Third.  [Service  of  order.]  The  order  to  show  cause  may  be  personally 
served  on  the  persons  interested  in  the  estate,  at  least  ten  days  before  the  time 
appointed  for  hearing  the  petition,  or  may  be  published  for  four  successive 
weeks  in  a  newspaper  of  general  circulation,  published  in  the  county. 

Fourth.  [Hearing  of  petition,]  At  the  time  and  at  the  place  appointed  in 
the  order  to  show  cause,  or  at  such  other  time  and  place  to  which  the  hearing 
may  be  postponed  (the  power  to  make  all  needful  postponements  being  hereby 
vested  in  the  court  or  judge),  having  first  received  satisfactory  proof  of  per- 
gonal service  or  publication  of  the  order  to  show  cause,  the  court  or  judge 
must  proceed  to  hear  the  petition  and  any  objections  that  may  be  filed  or  pre- 
sented thereto. 

[Testimony  of  witnesses.  •  Order  of  court  directing  loan.]  Upon  such  hear- 
ing, witnesses  may  be  compelled  to  attend  and  testify,  in  the  same  manner,  and 

with  like  effect,  as  in  other  cases;  and  if,  after  a  full  hearing,  the  court  or 

sm 


f  1578  PROCEDURE  TO  OBTAIN   ORDER — AND  EFFECT.  [Pt.  in*  Tit.  XI, 

judge  is  satisfied  that  it  will  be  for  the  advantage  of  the  estate  to  mortgage  the 
whole  or  any  portion  of  the  real  estate,  an  order  must  be  made  authorizing, 
empowering,  and  directing  the  executor  or  administrator,  or  the  guardian  of 
such  minor  or  incompetent  person,  to  make  such  mortgage,  and  a  promissory 
note  or  notes  to  the  lender,  for  the  amount  of  the  loan,  to  be  secured  by  said 
mortgage ;  the  order  may  direct  that  a  lesser  amount  than  that  named  in  the 
petition  be  borrowed,  and  may  prescribe  the  maximum  rate  of  interest  and 
period  of  the  loan,  and  may  direct  in  what  coin  or  currency  it  shall  be  paid, 
and  require  that  the  interest  and  the  whole  or  any  part  of  the  principal  be  paid, 
from  time  to  time,  out  of  the  whole  estate  or  any  part  thereof,  and  that  any 
buildings  on  the  premises  to  be  mortgaged  shall  be  insured  for  further  security 
of  the  lender,  and  the  premiums  paid  from  such  income. 

Fifth.  {Duty  of  executor,  administrator,  etc.]  After  the  making  of  the 
order  to  mortgage,  the  executor,  administrator,  or  guardian  of  a  minor  or  of  an 
incompetent  person  shall  execute  and  deliver  a  promissory  note  or  notes  for  the 
amount  and  period  specified  in  the  order,  and  shall  execute,  acknowledge,  and 
deliver  a  mortgage  of  the  premises,  setting  forth  in  the  mortgage  that  it  is 
made  by  authority  of  the  order,  and  giving  the  date  of  such  order.  A  certified 
copy  of  the  order  shall  be  recorded  in  the  office  of  the  county  recorder  of  every 
county  in  which  the  encumbered  land,  or  any  portion  thereof,  lies.  The  note  or 
notes  and  mortgage  shall  be  signed  by  the  executor,  administrator,  or  guard- 
ian as  such,  and  shall  create  no  personal  liability  against  the  person  so  signing. 

.  Sixth.  [Effect  of  such  note  and  mortgage.]  Every  note  or  notes  and  mort- 
gage so  made  shall  be  effectual  to  mortgage  and  hypothecate  all  the  right,  title, 
interest,  and  estate  which  the  decedent,  minor,  or  incompetent  person  had  in 
the  premises  described  therein  at  the  time  of  the  death  of  such  decedent,  or  at 
the  time  of  the  appointment  of  the  guardian  of  such  minor  or  of  such  incom- 
petent person,  or  prior  thereto,  had  [and]  any  right,  .title,  or  interest  in 
said  premises  acquired  by  the  estate  of  such  decedent,  minor,  or  incompetent 
person,  by  operation  of  law  or  otherwise,  since  the  time  of  the  death  of  such 
decedent,  or  the  appointment  of  the  guardian  of  such  minor  or  incompetent 
person. 

Jurisdiction  of  the  court  to  administer  the  estate  of  such  decedent,  minor,  or 
incompetent  person  shall  be  effectual  to  vest  such  court  and  judge  with  juris- 
diction to  make  the  order  for  the  note  or  notes  and  mortgage,  and  such  juris- 
diction shall  conclusively  inure  to  the  benefit  of  the  mortgagee  named  in  the 
mortgage,  his  heirs  and  assigns.  No  irregularity  in  the  proceedings  shall 
i&pair  or  invalidate  the  same  or  the  note  or  notes  and  mortgage  given  in  the 
pursuance  thereof,  and  the  mortgagee,  his  heirs  and  assigns,  shall  have  and 
possess  the  same  rights  and  remedies  on  the  note  or  notes  and  mortgage  as  if  it 
had  been  made  by  the  decedent  prior  to  his  death,  the  minor  after  reaching  the 
age  of  maturity,  or  the  incompetent  person  when  legally  competent; 

[When  proceeds  are  insufficient  to  satisfy  mortgage.]  provided,  however, 
that  upon  any  foreclosure,  if  the  proceeds  of  the  encumbered  property  are 
insufficient  to  pay  the  note  or  notes,  and  mortgage,  no  judgment  or  claim 
for  any  deficiency  or  such  proceeds  to  satisfy  the  note  or  notes  and  mortgage, 
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or  the  costs  or  expenses  of  sale,  shall  be  had  or  allowed,  except  in  cases  where 
the  note  or  notes  and  mortgage  were  given  to  pay,  reduce,  extend,  or  renew  a 
lien  or  mortgage  subsisting  on  the  realty,  or  some  part  thereof,  at  the  time  of 
the  death  of  the  decedent,  and  the  indebtedness  secured  by  such  lien  or  mort- 
gage was  an  allowed  and  approved  claim  against  his  estate,  or  a  lien  upon  the 
interest  of  the  minor  in  said  real  estate  at  the  time  it  vested  in  him,  or  upon  the 
estate  of  the  incompetent  at  the  time  the  incompetency  of  the  incompetent  per* 
son  was  so  declared  by  the  court ; 

[low  unsatisfied  indebtedness  paid.]  and  provided  also,  that  in  cases  affect- 
ing the  estate  of  the  deceased  persons,  the  part  of  the  indebtedness  remaining 
unsatisfied  must  be  classed  and  paid  with  other  demands  against  the  estate,  as 
provided  in  article  three,  chapter  ten,  of  title  eleven,  part  three,  of  this  code, 
with  respect  to  mortgages  subsisting  at  the  time  of  death. 

History:  Enactment  approved  March  15,  1887,  Stats,  and  Amdts. 
1886-7,  p.  115;  amendment  approved  March  31,  1891,  Stats,  and 
Amdts.  1891,  p.  247;  March  3,  1893,  Stats,  and  Amdts.  1893,  p.  72; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p. 
223,  held  unconstitutional,  see  history,  $  6  ante;  amendment  approved 
March  23,  1907,  Stats,  and  Amdts.  1907,  pp.  988-991,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  948.    In  effect  from  and  after  passage. 


MORTGAGE,  LEASE  OR  SALE— PRO- 
CEEDING TO  OBTAIN  ORDER. 

1.  A*  to  petition  for  order. 

2.  Collateral  attack. 

3.  Constitutional  law — Authority  of  court  to 

order  mortgage. 

4.  Construction  of  section — Subdivision  L 
5,6.  Same — Subdivision  6. 

7.  Essential  fact  to  be  found. 

8.  Foreclosures-Pleading. 

9.  Guardian  ad  litem. 

10.  Jurisdictional  facts. 

11.  Note,  not  originally  provided  for — Effect 

of  failure  to  give. 

12.  Note  may  be  executed  under  authority  to 

mortgage. 

13.  Particular  purpose  must  be  shown. 

14.  Same— What  sufficient. 

15.  Record — Presumptions  as  to. 

16.  8erviee  on  minor  heirs. 

1".  8tatute  controlling — Limitation  of. 

h  Am  to  petition  for  order,  under  the 
provisions  of  former  section  1637,  ante,  and 
t*e  contents  of  such  petition,  see*  ante, 
11537,  and  note. 

*•  Collateral  attack. — In  collateral  attack 
upon  order  made  by  court  under  above  sec- 
tion, only  those  facts  and  matters  appear - 
tag  upon  face  of  record  are  to  be  consid- 
ered; and  if  they  show  no  excess  or  defect 
•f  Jurisdiction,  mere  error  of  court  in  exer- 
<**»  of  this  jurisdiction  or  irregularity  In 
Proceedings  will  not  Invalidate  order. — 
Howard  v.  Bryan.  128  Cal.  257-263.  65  Pac. 
Ml 

X  Conotllallonal  law— Aataorlty  of  eoart 
*•  •*•»»  ntortnrase  for  purpose  of  paying 
liens  on  realty  of  estate  Is  expressly  given 


by  provisions  of  above  section,  and  constitu- 
tionality of  act  has  been  affirmed  by  this 
court  in  Murphy  v.  Farmers'  &  Merchants* 
Bank,  131  Cal.  115,  63  Pac.  368.— Estate  of 
Freud,  131  Cal.  667,  674,  63  Pac.  1080. 

4.     Contraction  of  sect  ton— Subdivision  1 

of  above  section  is  intended  simply  to  des- 
ignate various  objects  for  which  mortgage, 
binding  the  property  of  estate,  may  be 
given,  to  end  that  court  should  not  impose 
lien  for  some  parties  not  included  within 
proper  functions  of  administration  of  es- 
tate.— Stambach  v.  Emerson,  139  Cal.  282 
284,  72  Pac.  991. 

«.  Same  —  Sabdlvlaloa  «^-MThe  jurisdic- 
tion of  the  court  to  administer  estate  of 
such  decedent,  minor,  or  incompetent  person 
shall  be  effectual  to  vest  such  court  and 
judge  with  jurisdiction  to  make  order  for 
note  and  mortgage."  etc.,  is  slightly  con- 
fusing, but  It  would  be  most  unreasonable 
to  hold  that  It  was  intended  to  dispense 
with  verified  petition  which  very  first  clause 
of   above    section    says    shall    be    filed,    and 

which    constitutes    foundation    of    order. 

Howard  v.  Bryan,  133  Cal.  257,  265,  66  Pac. 
462. 

6.  The  language  In  subdivision  6  is  used 
to  designate  particular  superior  court  to 
which  petition  to  mortgage  must  be  ad- 
dressed, irrespective  of  situs  of  land  to  be 
mortgaged,  and  does  not  do  away  with 
verified  petition  required  In  first  subdivision 
of  above  section. — Howard  v.  Bryan,  133  Cal 
257,  265.  65  Pac.  462. 

7.  Essential  fact  to  bo  foand  by  court,  as 
basis  of  Its  order,  Is  that  It  will  be  for 
advantage  of  estate  to  raise  money  by  loan, 
and  statute  prescribes  matters  which  must 
be  set  forth  In  petition  as  basis  for  judg- 
ment of  court. — Howard  v.  Bryan,  133  Cal 
267.  268,  65  Pac.  462. 
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8.  Foreclosure— Pleading. — It  is  not  nec- 
essary to  good  complaint  to  foreclose  mort- 
gage under  above  section  that  all  of  pro- 
ceedings leading  up  to  mortgage  should  be 
set  out  in  it.  It  is  only  necessary  to  set  forth 
mortgage  in  hsec  verba,  or  in  substance,  but 
not  petition  or  order. — Stow  v.  Schiefferly, 
120  Cal.  609,   611,  52  Pac.   1000. 

9.  Guardian  ad'  litem. — While  this  act 
does  not  require  that  guardian  ad  litem 
should  be  appointed  for  minor  heirs,  it  is 
proper  to  appoint  one,  but  where  it  is  not 
done,  it  Is,  at  most,  an  irregularity  which, 
under  subdivision  6  of  above  section,  is  not 
permitted  to  Impair  or  invalidate  proceed- 
ings, or  mortgage  given  in  pursuance 
thereof. — Thomas  v.  Parker,  97  Cal.  456,  457, 
32  Pac.  562.  . 

10.  Jurisdictional  facts. — Above  section 
provides,  in  first  subdivision,  matters  to  be 
shown  in  petition  which  is  foundation  of 
jurisdiction. — Howard  v.  Bryan,  133  Cal.  257, 
260,    65   Pac.    462. 

11.  Note,  not  originally  provided  for— 
Effect  of  failure  to  fflve. — Above  section,  as 
originally  enacted,  failed  to  provide  for 
giving  of  promissory  note  by  guardian,  but 
afterwards  was  amended  and  guardian  au- 
thorized and  directed  to  give  mortgagee  a 
promissory  note,  but  where  this  was  not 
done,  it  was  held  an  Irregularity  which  was 
not  open  to  collateral  attack. — Howard  v. 
Bryan,   6  Cal.   Unrep.   547,   62   Pac.   459. 

12.  Note  may  be  executed  under  author- 
ity to  mortiras;e. — Where  court,  having  ju- 
risdiction, enters  an  order  authorizing  ex- 
ecutor to  mortgage  certain  property,  but 
order  omits  direction  to  execute  promissory 
note,  and  no  motion  is  made  to  correct  this 
irregularity,  nor  In  any  appeal  taken,  ex- 
ecutor may  follow  statute  in  this  respect 
and  execute  note  for  money  borrowed,  se- 
cured by  mortgage  authorized. — Fast  v. 
Steele,   127  Ca,     202,  204,  59  Pac.  585. 

13.  Particular  purpose  must  be  shown. — 

First  requisite  of  the  petition  is  that  it 
must  disclose  particular  purpose  for  which 
money  is  to  be  used,  and  in  case  of  minor's 


estate,  that  purpose  must  be  either  to  pay 
debts  or  charges  of  administration,  or  to 
pay,  reduce,  extend,  or  renew  some  pre- 
vious lien  or  mortgage  on  real  estate  pro- 
posed to  be  mortgaged. — Howard  v.  Bryan,  ■ 
133  Cal.  257,  263,  65  Pac.  462. 

14.  Same*— What  suflclent. — A  petition  to 
obtain  an  order  to  mortgage  real  estate, 
which  shows  that  purpose  is  to  obtain 
money  wherewith  to  pay  debt  of  deceased,, 
sufficiently  shows  purpose  authorized  by 
statute  to  clothe  court  with  jurisdiction  to 
make  such  order. — Stambach  v.  Emerson, 
189  Cal.   282,   284,  72  Pac.  991. 

15.  Record— Presumptions  as  to. — In  ex- 
amining record  of  proceeding  leading  up  to 
order  provided  for  under  above  section,  same 
presumptions  are  indulged  in  favor  of  regu- 
larity and  validity  of  prpceeding  as  those 
governing  construction  of  record  in  an  or- 
dinary action. — Howard  v.  Bryan,  133  Cal. 
257,  263,  65  Pac.  462.  See  Burris  v.  Kennedy, 
108  Cal.  331,  338,  41  Pac.  458. 

16.  Service  on  minor  heirs. — Subdivision 
3  of  above  section,  under  which  order  to 
show  cause  is  made,  provides  for  either  per- 
sonal service  or  service  by  publication,  and 
provides  for  no  different  service  on  minor 
heirs  than  on  others  interested. — Thomas  v. 
Parker,  97  Cal.  456,  457,  32  Pac.  562. 

17.  Statute    controlling?— Limitation    of. — 

Within  limitation  placed  by  law  upon  power 
to  sell  to  pay  charges » against  estate,  as 
law  existed  at  decedent's  death,  court  may, 
on  cause  shown,  as  required  by  statute,  au- 
thorize mortgage  whether  decedent  died  be- 
fore or  after  passage  of  act. of  1887. — Mur- 
phy v.  Farmers'  &  Merchants'  Bank,  131 
Cal.  115,  120,  63  Pac.  368.  See  Thomas  v. 
Parker,  97  Cal.  456,  32  Pac.  562;  Stow  v. 
Schiefferly,  120  Cal.  609,  52  Pac.  1000;  Weln- 
reich  v.  Hensley,  121  Cal.  647,  54  Pac.  254; 
Fast  v.  Steele,  127  Cal.  202,  69  Pac.  585. 

As  to  necessity  for  an  order  of  court  for 
trustee  under  an  express  trust  to  lease  or 
mortaraaje  property  of  estate,  see,  ante, 
S  1677  and  note;  also  Estate  of  Pforr,  144 
Cal.   121,   126,   77   Pac.   825. 


§  1579.  PROCEEDINGS  TO  OBTAIN  LEASE  OF  REALTY.  To  obtain  an 
order  to  lease  the  realty,  the  proceedings  to  be  taken  and  the  effect  thereof 
shall  be  as  follows : 

[Petition.]  First — The  executor,  administrator,  guardian  of  a  minor  or  an 
incompetent  person,  or  any  person  interested  in  the  estates  of  such  decedents, 
minors  or  incompetent  persons,  must  file  a  verified  petition  showing: 

[Requirements.]  a.  The  advantage  or  advantages  that  may  accrue  to  the 
estate  from  giving  a  lease. 

b.  A  general  description  of  the  property  proposed  to  be  leased. 

c.  The  term,  rental,  and  general  conditions  of  the  proposed  lease. 

d.  The  names  of  the  legatees  and  devisees,  if  any,  and  of  the  heirs  of  the 
deceased,  or  of  the  minor,  or  of  the  incompetent  person,  so  far  as  known  to  the 
petitioner. 
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[Order  of  court  to  show  cause.]  Second — Upon  filing  such  petition  an  order 
shall  be  made  by  the  court  or  judge  requiring  all  persons  interested  in  the 
estate  to  appear  before  the  court  or  judge,  at  a  time  and  place  specified,  not  less 
than  two  nor  more  than  four  weeks  thereafter,  then  and  there  to  show  cause 
why  the  realty  (briefly  indicating  it)  should  not  be  leased  for  the  period  (stat- 
ing it),  at  the  rental  mentioned  in  the  petition  (stating  it),  and  referring  to 
the  petition  on  file  for  further  particulars. 

[Service  of  order.]  Third — The  order  to  show  cause  may  be  personally 
served  on  the  persons  interested  in  the  estate  at  least  ten  days  before  the  time 
appointed  for  hearing  the  petition,  or  it  may  be  published  for  two  successive 
weeks  in  a  newspaper  of  general  circulation  in  the  county. 

[Hearing — Witnesses— Appraisers — Minimum  rental.]  Fourth — At  the  time 
and  place  appointed  to  show  cause,  or  at  such  other  time  and  place  to  which 
the  hearing  may  be  postponed ;  the  power  to  make  all  needful  postponements 
being  hereby  vested  in  the  court  or  judge,  the  court  or  judge  having  first 
received  satisfactory  proof  of  personal  service  or  publication  of  the  order  to 
show  cause,  must  proceed  to  he&r  the  petition,  and  any  objection  that  may 
have  been  filed  or  presented  thereto.  Upon  such  hearing  witnesses  may  be 
compelled  to  attend  and  testify  in  the  same  manner  and  with  like  effect  as  in 
other  cases,  and  the  court  may,  in  its  discretion,  appoint  one  or  more,  not 
exceeding  three,  disinterested  persons  to  appraise  the  rental  value  of  the  prem- 
ises, and  direct  that  a  reasonable  compensation  for  the  services,  not  exceeding 
live  dollars  per  day,  be  paid  by  the  estate.  If,  after  a  full  hearing,  the  court  or 
judge  is  satisfied  that  it  will  be  for  the  advantage  of  the  estate  to  lease  the 
whole  or  any  portion  of  the  real  estate,  an  order  must  be  made  authorizing, 
empowering  and  directing  the  executor,  administrator,  or  the  guardian,  to 
make  such  lease.  The  order  may  prescribe  the  minimum  rental  or  royalty 
to  be  received  for  the  premises,  and  the  period  of  the  lease,  which  must  in  no 
ease  be  longer  than  for  ten  years,  and  may  prescribe  the  other  terms  and 
eonditions  of  such  lease ;  provided  that,  for  the  purpose  of  exploiting  for  min- 
erals, or  mineral  oils  or  petroleum  and  extracting  minerals  therefrom,  the 
period  of  the  lease  may  be  for  twenty  years. 

[Conditions  of  lease.]  Fifth — After  the  making  of  the  order  to  lease,  the 
execjitor,  administrator,  or  guardian  of  a  minor  or  of  an  incompetent  person, 
shall  execute,  acknowledge,  and  deliver  a  lease  of  the  premises  for  the  term  and 
period  and  with  the  conditions  specified  in  the  order,  setting  forth  in  the  lease 
that  it  is  made  by  authority  of  the  order,  and  giving  the  date  of  such  order.  A 
certified  copy  of  the  order  shall  be  recorded  in  the  office  of  the  county  recorder 
of  every  county  in  which  the  leased  land  or  any  portion  thereof  lies. 

[Effect  of  lease— Errors  and  omissions.]  Sixth — Every  lease  so  made  shall 
he  effectual  to  demise  and  let,  at  the  rent,  for  the  term,  and  upon  the  condi- 
tions therein  prescribed,  the  premises  described  therein.  Jurisdiction  of  the 
eourt  to  administer  the  estate  of  the  decedent,  the  minor,  or  of  the  incompetent 
person  shall  be  effectual  to  vest  such  court  and  judge  with  jurisdiction  to 
make  the  order  for  the  lease,  and  such  jurisdiction  shall  conclusively  inure  to 
the  benefit  of  the  lessee,  his  heirs  and  assigns.    No  omission,  error,  or  irregu- 
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larity  in  the  proceedings  shall  impair  or  invalidate  the  same,  or  the  lease  made 

in  pursuance  thereof. 

History:  Enactment  approved  March  15,  1887,  Stats,  and  Amdts. 
1886-7,  p.  117;  amendment  approved  March  31,  1891,  Stats,  and  Amdts. 
1891,  p.  249;  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  149;  March 
20,  1909,  Stats,  and  Amdts.  1909,  p.  540. 


1.     Executors  bare  no  poorer  to  alter  or  Am  to  neecoaltjr  of  a*  order  of  court  for 

lodlfy  lease  already  existing,  which  would       trustee    under    express    trust    to    lease    or 


be  in  effect  making  new  lease.,  without  an  mortarave    property    of    estate,    see,    ante, 

order  of  probate  court,   under  proceedings  $1677   and   note   pars.   4,   5;   also   estate   of 

had  for  that  purpose. — Brosnan  v.  Kramer,  Pforr,  144  Cal.  121,  126,  77  Pac.  825. 
135  Cal.  36.  40,  66  Pac.  979. 

§  1580.  PROCEEDINGS  TO  OBTAIN  ORDER  FOB  SALE  OB  LEASE  OF 
MINING  PROPERTY.  To  obtain  a?  order  to  enter  into  an  agreement  for  the 
sale  of,  or  for  an  option  to  purchase,  a  mining  claim,  or  claims,  or  real  property, 
worked  as  a  mine,  the  proceedings  to  be  taken  and  the  effect  thereof  shall  be 
as  follows : 

[Executor '8  petition.]  First — The  executor,  administrator,  or  guardian  of  a 
minor  or  of  an  incompetent  person,  or  any  person  interested  in  the  estate  of 
such  decedents,  minors,  or  incompetent  persons,  may  file  a  verified  petition 
showing : 

1.  The  advantage  or  advantages  that  may  accrue  to  the  estate  from  entering 
into  such  agreement  or  option. 

2.  A  general  description  of  the  property  affected  by  said  agreement  or 
option. 

3.  The  terms  and  general  conditions  of  the  proposed  agreement  or  option. 

4.  The  names  of  the  legatees  and  devisees,  if  any,  and  of  the  heirs  of  the 
deceased,  or  of  the  minor,  or  of  the  incompetent  person,  so  far  as  known  to 
the  petitioner. 

[Court 's  order  on  hearing.]  Second — Upon  filing  such  petition  an  order 
shall  be  made  by  the  court  or  judge  requiring  all  persons  interested  in  the 
estate  to  appear  before  the  court  or  judge  at  a  time  and  place  specified,  not 
less  than  two  or  more  than  four  weeks  thereafter,  then  and  there  to  show 
cause  why  an  agreement  for  the  sale,  or  an  option  for  the  purchase  of  the 
realty  should  not  be  made,  and  referring  to  the  petition  on  file  for  further 
particulars. 

[Service  of  order.]  Third — The  order  to  show  cause  must  be  personally- 
served  on  the  persons  interested  in  the  estate  at  least  ten  days  before  the  time 
appointed  for  hearing  the  petition,  or  it  may  be  published  for  four  consecutive 
weeks  in  a  newspaper  of  general  circulation  in  the  county  if  there  be  one,  and 
if  there  is  none,  then  in  some  newspaper  of  general  circulation  in  an  adjoining 
county. 

[Hearing  on  petition.]  Fourth — At  the  time  and  place  appointed  to  show 
cause,  or  at  such  other  time  and  place  to  which  the  hearing  may  be  postponed 
the  power  to  make  all  needful  postponements  being  hereby  vested  in  the  court 
or  judge,  the  court  or  judge  having  first  received  satisfactory  proof  of  personal 
service  or  publication  of  the  order  to  show  cause,  must  proceed  to  hear  the 
petition,  and  any  objections  that  may  have  been  filed  or  presented  thereto.    If 

8110  * 


0.  VII,  Art.  V.]  PROCEEDINGS  TO  OBTAIN   LEASE  OF  MINE.  •  1680 

after  a  full  hearing,  the  court  or  judge  is  satisfied  that  it  will  be  for  the  advan- 
tage or  best  interest  of  the  estate  to  enter  into  the  proposed  agreement  for  the 
sale,  or  option  for  the  purchase,  of  the  mines  or  real  property,  worked  as  a 
mine,  an  order  must  be  made  authorizing,  empowering  and  directing  the  exe- 
eutor,  administrator  or  guardian  to  make  such  agreement  or  option  to  pur- 
chase. The  order  may  prescribe  the  terms  and  conditions  of  such  agreement 
or  option  to  purchase.  The  court  or  judge  may,  at  the  time  of  making  said 
order  authorizing  such  agreement  to  sell  or  option  to  purchase,  fix  the  amount 
of  bond  to  be  given  by  the  executor,  administrator,  or  guardian,  and  may 
provide  for  the  payment  into  court  of  the  proceeds  from  said  agreement  to 
aell  or  option  to  purchase,  and  that  the  said  executor,  administrator,  or  guard- 
ian, shall  give  the  bond  required  before  obtaining  an  order  of  the  court  for  the 
payment  to  him  of  such  proceeds  from  said  agreement  to  sell  or  option  to 
purchase. 

[Executor's  agreement.]  Fifth — After  making  the  order  to  enter  into  said 
agreement  or  option  to  purchase,  the  executor,  administrator  or  guardian  of  a 
minor  or  of  an  incompetent  person  shall  execute,  acknowledge  and  deliver  an 
agreement  or  option  to  purchase  containing  the  conditions  specified  in  the 
order,  setting  forth  in  the  agreement  or  option  to  purchase  that  it  is  made  by 
authority  of  the  order,  and  giving  the  date  of  such  order.  A  certified  copy 
of  auch  order  shall  be  recorded  in  the  office  of  the  county  recorder  of  every 
county  in  which  the  land  affected  by  the  agreement  or  option  to  purchase,  or 
any  portion  thereof,  is  situated.  If  the  party  of  the  second  part  to  said  agree- 
ment to  sell  or  option  to  purchase  neglects  or  refuses  to  comply  with  the  terms 
of  the  agreement  to  sell  or  option  to  purchase,  the  court  may,  on  motion  of  the 
executor,  or  administrator,  or  guardian,  and  after  notice  to  the  purchaser,  order 
auch  agreement  to  sell  or  option  to  purchase  canceled. 

[Return  of  proceedings  to  court.]  Sixth — The  executor  or  administrator, 
fir  the  guardian,  after  the  terms  of  said  agreement  to  sell,  or  said  option  to  pur- 
chase, have  been  complied  with  by  the  party  of  the  second  part  thereto,  and 
all  payments  mentioned  in  the  same  have  been  made  according  to  the  terms  of 
said  agreement  to  sell  or  option  to  purchase,  must  make  a  return  of  his  pro- 
ceedings to  the  court,  which  must  be  filed  in  the  office  of  the  clerk  at  any  time 
subsequent  to  the  compliance  with  said  conditions  and  the  making  of  said  pay- 
ments. A  hearing  upon  the  return  of  the  proceedings  may  be  asked  for  in  the 
return  or  by  petition  subsequently,  and  thereupon  the  clerk  must  fix  the  day  for 
the  hearing,  of  which  notice  of  at  least  ten  days  must  be  given  by  the  clerk,  by 
notiees  posted  in  three  public  places  in  the  county,  or  by  publication  in  a  news- 
paper, and  must  briefly  indicate  the  land  or  lands  mentioned  in  the  agreement 
to  sell  or  option  to  purchase,  and  must  refer  to  the  return  for  further  particu- 
lars. Upon  the  hearing,  the  court  must  examine  the  return  and  witnesses  in 
relation  to  the  same. 

[Court  may  confirm,]  If  it  appears  to  the  court  that  the  terms  of  the  said 
agreement  to  sell  or  option  to  purchase,  including  all  payments  to  be  made, 
have  been  complied  with,  the  court  must  make  an  order  confirming  the  sale, 
and  directing  conveyances  to  be  executed.  The  sale,  from  that  time,  is  con- 
sul 
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firmed  and  valid,  and  a  certified  copy  of  the  order  confirming  it  and  directing 
conveyances  to  be  executed,  must  be  recorded  in  the  office  of  the  recorder  of  the 
county  in  which  the  land  sold  is  situated. 

Conveyances  must  thereupon  be  executed  to  the  purchaser  by  the  executor 
or  administrator,  or  the  guardian,  and  they  must  refer  to  the  orders  of  the 
court  authorizing  and  confirming  the  sale  of  the  property  of  the  estate,  aud 
directing  conveyances  thereof  to  be  executed  and  to  the  record  of  the  order  of 
confirmation  in  the  office  of  the  county  recorder,  either  by  the  date  of  such 
recording,  or  by  the  date,  volume,  and  page  of  the  record,  and  such  reference 
shall  have  the  same  effect  as  if  the  orders  were  at  large  inserted  in  the  convey- 
ance. Conveyances  so  made  convey  all  the  right,  title,  interest,  and  estate  of 
the  decedent,  in  the  premises,  at  the  time  of  his  death ;  if  prior  to  the  sale,  by 
operation  of  law  or  otherwise,  the  estate  has  acquired  any  right,  title  or  inter- 
est in  the  premises,  other  than  or  in  addition  to  that  of  the  decedent  at  the 
time  of  his  death,  such  right,  title  or  interest  also  passes  by  such  conveyances. 

History:  Enactment  approved  March  19,  1909,  Stats,  and  AmdU. 
1909,  p.  465;  amendment  approved  April  5,  1913,  Stats,  and  Amdts. 
1913,  p.  17.     In  effect  August  10,  1913. 


CHAPTER  VIII. 

OF  THE  POWERS  AND  DUTIES  OF  EXECUTORS  AND  ADMINISTRATORS,  AND  OF 

THE  MANAGEMENT  OF  ESTATES. 


$  1581.  Executors  to  take  possession  of  the 
entire  estate. 

$ 1582.  Executors  and  administrators  may 
sue  and  be  sued  for  recovery  of 
property. 

§  1583.  May  maintain  actions  for  waste,  con- 
version, and  trespass. 

1 1584.  Executor  and  administrator  may  be 
sued  for  waste  or  trespass  of  'de- 
cedent. 

§  1585.  Surviving  partner  to  settle  up  busi- 
ness. Interest  therein  to  be  ap- 
praised.    Account  to  be  rendered. 


§  1586. 


*  1587. 

§  1588. 
§  1589. 

i  1590. 

t  1591. 
I  1592. 


Actions  on  bond  of  executor  or  ad- 
ministrator may  be  brought  by  an- 
other administrator. 

What  executors  are  not  parties  to  ac- 
tions. 

May  compound. 

Recovery  of  property  fraudulently 
disposed  of  by  testator. 

When  executor  to  sue.  as  provided  in 
preceding  section. 

Disposition  of  estate  recovered. 

Pending  settlement,  court  may  order 
moneys  invested. 


§  1581.    EXECUTORS  TO  TAKE  POSSESSION  OF  THE  ENTIRE  ESTATE. 

The  executor  or  administrator  must  take  into  his  possession  all  the  estate  of 

the  decedent,  real  and  personal,  and  collect  all  debts  due  to  the  decedent  or  to 

the  estate.    For  the  purpose  of  bringing  suits  to  quiet  title,  or  for  partition  of 

such  estate,  the  possession  of  the  executors  or  administrators  is  the  possession 

of  the  heirs  or  devisees;  such  possession  by  the  heirs  or  devisees  is  subject, 

however,  to  the  possession  of  the  executor  or  administrator,  for  the  purposes 

of  administration,  as  provided  in  this  title. 

History:     Enacted  March  11,  1872,  re-enactment  of  8  194  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  645,  $  70. 

3.  Same — Cross-complainant  not  bound  by 
probate  proceeding. 

4.  Adverse  possession. 

5.  Authority  of  administrator — Not 
lated  solely  by  statute. 

6.  Business,  if  necessary,  and   repai 
Carried  on  by  executor. 


POWERS  AND  DUTIES  OP  EXECUTORS. 
ETC.— GETTING  IN,  ETC.,  ESTATE. 

1.  Acts  of  administrator — Before  appoint- 

ment, invalid. 

2.  Action  by  administrator  on  heirs — To 

quiet  title. 
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7. 
8. 


10. 
11. 

12. 

13. 

14. 

15. 

16. 
17-20. 

21. 

22. 
23. 

24. 

25. 

26. 

27. 

28. 

29. 

30. 

31. 
32. 
33. 
34. 
35. 

36. 

37. 
& 
39. 
40. 

41. 

41 

43. 
44. 


Construction — Of  section  1589,  post. 

Control  of  foreign  assets — Determines 
liability  of  domiciliary  representa- 
tive. 

Creditor  as  administrator. 

Creditors  essential. 

Custody  of  assets — Exclusively  in  ad- 
ministrator. 

"Debt" — Includes  all  liquidable  de- 
mands. 

Deposit  in  bank — Withdrawn,  in  dis- 
cretion of  executor. 

Domiciliary  appointee  —  Of  another 
state,  controls  personal  property  lo- 
cated there. 

Same  —  Duty  of  to  gather  foreign 
assets,  if  possible. 

Same — Same — But  not  in  foreign  state. 

Doty — Of  administrator  or  executor, 
simply  to  preserve  estate  until  dis- 
tribution. 

Same — To  get  property  and  not  com- 
promise. 
Game — Same — To  reduce  to  possession. 

Same — Of  foreign  executor,  to  gather 
assets  and  transmit. 

Estate  vests  in  devisee — Subject  to  ad- 
ministration. 

Executor  —  As  such,  has  no  power 
extra-territorially. 

Same — Can  not  return  property  to 
trustees  claiming  it. 

Same — Entitled  to  immediate  posses- 
sion. 

Expenditures  —  Limited  by  necessity 
for  preservation. 

Foreign  administrators. 

Heir— Entitled  to  possession  as  against 
strangers. 

Same — Has  all  rights  of  actual  posses- 
sion. 

Same — May  not  sue  in  his  own  name 
to  collect  debts  due  the  estate. 

Same — Title  of  is  to  residue  after  ad- 
ministration. 

Same — Who  takes  possession  and  col- 
lects rents,  is  a  trespasser. 

Possession — Of  executor  that  of  heir, 

and  either  may  sue  in  ejectment. 
Residue  does  not  go  to  heir. 
Same — But  to  grantee. 
Right  of  beneficiary  to  accounting. 
Same — Necessary  allegations  in  bill. 

Ri^ht  to  realty — In  executor  or  admin- 
istrator. 

8ame — Does  not  carry  right  of  con- 
veyance to  himself. 

Same  —  In  executor,  barred  as  any 
other  trustee. 

Same — Lost  on  distribution. 

Right  to  estate— Sole  test  of  right  of 
action. 
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45.  Bight    to    sue  —  Wrongful    death    of 
decedent. 

46-  48.  Bights  and  actions  as  between  heirs 
and  administrator. 

49.  Special  administrators. 

50.  Stockholder's  liability. 

51.  Title  to  real  property — Not  determined 
by  probate  court. 

52.  Voluntary  conveyance,  not  void. 

53.  Wrongful     attachment  —  Action     foi 
trespass — Bight  of  executors. 

See,  also,  ante,   99  1349  et  seq.  and  notes. 

A»  to  compromise  or  release  by  executor 

or  administrator  of  claims  due   estate,  see 

14  L.  B.  A.   114. 

As  to  definition  of  conversion,  see  24  Am. 

St.  Rep.  796,  797. 

As  to  estate  answerable  for  embcsslement 
of  executors  and  administrators,  see  52  Am. 

St.  Rep.  130. 

1.  Acts  of  administrator  —  Before  ap- 
pointment. Invalid. — By  reason  of  tacit  un- 
derstanding between  heirs  of  an  intestate 
who  died  in  1892,  no  administration  wa*. 
had  upon  father's  estate  until  March  8, 
1901,  when  letters  were  issued  to  respond- 
ent, a  son  of  deceased.  His  claim  that  his 
appointment  and  qualification  caused  his 
letters  or  authority  to  relate  back  to  time 
of  father's  death,  thus  validating:  all  of  his 
acts  before  such  appointment,  which  were  in 
their  nature  beneficial  to  estate,  and  which 
would  come  within  the  scope  of  an  ad- 
ministrator's authority,  can  not  be  sus- 
tained.— Estate  of  Heeney,  3  Cal.  App.  648, 
86  Pac.   842. 

2.  Action  by  administrator  and  heirs  To 
quiet  title. — In  an  action  by  an  adminis- 
trator and  heirs  of  a  decedent  to  quiet 
title  to  land,  where  the  defendant,  cross- 
complainant,  pleaded  a  former  judgment 
of  the  same  superior  court  quieting:  his  title 
by  publication  against  Bartels  and  the 
other  defendants  upon  constructive  service 
ordered  by  the  court,  it  is  held  that  the 
court  properly  excluded  evidence  of  the 
appointment  of  the  administrator,  in  order 
collaterally  to  assail  the  former  judgment 
by  showing:  that  deceased  was  dead  when 
the  former  suit  was  commenced.  It  is  held 
that  the  exact  date  of  his  death  was  not 
essential  to  the  order  of  appointment  and 
was  not  concluded  thereby. — Layne  v.  John- 
son, 19  Cal.  App.  96,  124   Pac.   860. 

See,  also,  ante,   9  1349  and  note. 

As  to  collateral  attack:  on  the  rlsjht  of 
one  act  Ins*  as  executor  or  administrator, 
see  note,  81  Am.  St.  Rep.  635. 

As  to  the  rlsjht  of  the  personal  represen- 
tative to  maintain  action  to  quiet  title  t«» 
the  decedent's  real  estate,  see  note,  Ann. 
Cas.   1913A,   996-999. 

8.  Same  —  Cross-complainant  not  bound 
by  probate  proceeding. — The  cross-com- 
plainant, not  being:  a  party  to  the  probate 
proceeding:,    could    not    be    bound    thereby. 


{ 


•  1581 


EXECUTOR  TO  TAKE  POSSESSION  OF  ENTIRE  BSTATBL 


[Ft.  Ill, 


Giving  to  the  order  of  appointment  the 
broadest  scope  possible  under  the  law,  it 
could  only  be  conclusive  between  parties 
and  their  privies  in  respect  of  the  matters 
directly  adjudged;  and  those  matters  could 
only  be  those  things  necessary  and  essen- 
tial in  conferring  jurisdiction  and  estab- 
lishing the  authority  of  the  court  to  make 
the  order. — Layne  v.  Johnson,  19  Cal.  App. 
95,  124  Pac.  860. 

4.  Adverse  possession. — Where  trustees 
under  a  will  with  power  to  convey,  convey 
pending  administration,  their  grantee  takes 
subject  to  administration,  the  same  as  a 
grantee  of  a  devisee,  and  can  not,  pending 
the  administration,  obtain  title  by  adverse 
possession  as  against  the  administrator. — 
Blair  v.  Haxzard,  158  Cal.  781,  118  Pac.  898. 

5.  Authority  of  administrator — Not  ref- 
lated solely  by  statute. — In  this  state  it 
has  been  said  proceedings  for  the  adminis- 
tration of  estates  of  deceased  persons  are 
purely  statutory,  and,  while  It  Is  not  meant 
by  this  remark  that  authority  of  those 
charged  with  conduct  of  those  proceedings 
is  regulated  solely  by  statute,  yet  letter 
and  spirit  of  system  established  by  legis- 
lation are  to  be  first  consulted,  as  reposi- 
tory of  law  on  subject,  and  their  rule,  if 
they  furnish  any,  must  be  followed  in  any 
case  before  we  resort  for  guidance  to  pre- 
cepts of  common  law. — Maddock  v.  Russell, 
109   Cal.    417,   488,    48   Pac.   189. 

«.  Business,  If  necessary,  and  repairs 
Carried  on  by  executor. — While  generally 
executor  has  no  power  to  carry  on  business 
of  decedent,  yet  he  may  do  so  if  necessary 
•to  preserve  property.  So,  although  gener- 
ally he  may  not  expend  money  in  erection 
of  new  building,  yet  he  may  expend  it  in 
repairs  to  any  extent  necessary  to  pre- 
serve property;  and  in  cases  that  may  be 
readily  imagined,  power  to  repair  might 
extend  even  to  erection  of  new  building, 
as,  e.  g.,  in  case  of  necessary  outhouse  de- 
stroyed by  Are,  or  of  land  paying  large 
rental  on  which  building  had  been  de- 
stroyed by  fire,  or  decayed  so  as  to  be  no 
longer  available,  and  where  new  building 
could  be  paid  for  in  very  short  time  out  of 
rental. — Estate  of  Freud,  131  Cal.  667,  671, 
63  Pac.  1080. 

7.  Construction— Of  section  1589,  post. — 
Whether  section  1589,  post,  is  to  be  given 
the  same  effect  as  section  3442  of  the  Civil 
Code,  not  decided. — Shiels  v.  Nathan,  18 
Cal.  App.   604,   621,  108  Pac.   84. 

8.  Control  of  foreign  assets— Determines 
liability  of  domiciliary  representative.— 
Where  letters  had  been  issued  in  foreign 
country  to  representative  of  decedent,  and 
an  attorney,  or  domiciliary  representative, 
has  also  been  appointed,  liability  of  latter, 
as  to  assets  situate  in  state  or  country  of 
principal  and  domiciliary  jurisdiction,  de- 
pends somewhat  upon  his  means  of  procur- 
ing them,  and  fact  of  an  ancillary  adminis- 
tration in  situs  of  such  assets.  In  any 
•case,  be  is  bound  to  take  reasonable  means, 
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under  circumstances,  for  collecting  and 
realising  assets  out  of  his  Jurisdiction; 
nor  is  his  liability  fixed,  absolute  one,  but 
dependent  upon  "his  conduct.  It  Is  getting 
foreign  assets  Into  his  active  control  that 
makes  domestic  representative  chargeable 
as  for  property  or  its  proceeds,  rather  than 
upon  duty  of  pursuing  and  recovering  such 
assets. — Estate  of  Ortis,  86  Cal.  306,  815,  24 
Pac.  1034.  See  Estate  of  Shinn,  166  Pa.  8t 
181,  46  Am.  St.  Rep.  656,  30  Atl.  1026,  1030; 
Joy  v.  Elton,  9  N.  D.  448,  467,  88  N.  W.  875. 

0.  Creditor  aa  administrator. — The  ac- 
tion provided  for  In  above  section  may  be 
prosecuted  by  an  administrator  who  is 
also  a  creditor,  and  even  if  he  Is  the  sole 
creditor. — Shiels  v.  Nathan,  13  Cal.  App.  694, 
616,  108  Pac  84. 

1ft.  Creditors  essential. — To  sustain  an 
action  under  above  section  it  must,  appear 
that  there  are  creditors  to  be  paid;  that 
there  is  an  insufficiency  of  assets  in  the 
hands  of  the  administrators  to  meet  their 
demands,  and  the  claims  of  creditors  must 
be  evidenced  by  a  Judgment  obtained  in 
this  state  or  they  must  have  been  allowed 
by  the  administrator  or  executor,  which  is 
the  equivalent,  and  that  the  conveyance 
was  with  fraudulent  intent. — Shiels  ▼.  Na- 
than, 18  Cal.  App.  604,  620,  108  Pac.  84. 

11.  Custody  of  assets— Exclusively  In  ad- 
ministrator.— There  is  no  law  which  au- 
thorises probate  judge  to  direct  an  admin- 
istrator where  and  how  he  shall  keep  assets 
of  an  estate,  and  surely  there  ought  to  be 
no  such  law.  Administrator  is  liable  for 
their  safety  on  his  bond.  If  court  could 
lawfully  take  charge  of  them  it  would  de- 
prive interested  parties  of  this  security. 
If  goods  are  lost,  it  may  be  question 
whether  they  have  been  properly  cared  for. 
If  they  have  been  placed  where  judge  has 
directed  and  then  been  lost,  he  will  have 
prejudged  case  before  trial.  Administrators 
can  not  be  deprived  of  actual  custody  of 
assets  of  estate  by  order  of  court. — Estate 
of  Welch,  110  Cal.  605,  608,  48  Pac,  1089: 
De  Greayer  v.  Superior  Court,  117  Cal.  640. 
643,  645,  59  Am.  St.  Rep.  221.  233,  49  Pac. 
983;  Estate  of  Sarment,  123  Cal.  381,  SS7. 
55   Pac.    1016. 

12.  "Debt"  —  Includes    aU    liquldable    *e- 
mands. — Wherever   term    "debt"   is    used    In 
code    it   is   so   used   in    that   broader   sense 
which  includes  demands  or  obligations  upon 
contracts  payable  in  money.     To  illustrate: 
An   executor  or  administrator  "must    .     . 
collect    all    debts    due    to,  decedent    or     to 
estate."     Manifestly,  he  is  thereby  author- 
ized to  collect  not  onTy  all  demands  on  con- 
tracts   payable    in    sums    certain,    but    also 
those    obligations    or    demands    capable     of 
liquidation. — Melvin  v.  State,  181  CaL  16.   25, 
53    Pac.   416;   Chalmers   v.   Sheehy,    138    Cal! 
459,  465,  84  Am.  St.  Rep.  67,  64  Pac.  709. 

13.  Deposit  la  bank— Withdrawn,  la  sllau. 
cretlon  of  executor* — Above  section  pro- 
vides that  "executor  or  administrator  must 
take   into   his   possession  all   estate   of     u^- 
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cedent,  real  and  personal,  and  collect  all 
debts  due  to  decedent  or  to  estate."  Money 
on  deposit  in  bank  to  credit  of  deceased 
may  not  constitute  "debt"  in  strict  techni- 
cal sense.  But,  whether  it  be  so  or  not, 
statute  contemplates  that  executor,  or  ad- 
ministrator, shall  reduce  into  his  posses- 
sion, with  all  reasonable  dispatch,  prop- 
erty of  estate;  and,  if  he  find  money  on 
deposit,  even  though  bank  be  one  of  ad- 
mitted safety,  and  of  undoubted  credit,  he 
most  be  allowed  to  exercise  his  discretion, 
in  good  faith,  as  to  propriety  of  reducing 
money  into  his  actual  possession,  so  as  to 
be  ready  to  meet  any  exigency  in  affairs  of 
estate,— Estate    of    McQueen,    44    Cal.    584, 

14.  DwilelllnrT  appointee  — Of  another 
state*  controls  personal  property  located 
tkerer— No  conflicting  grant  of  authority 
appearing,  domiciliary  appointee  of  another 
state  may  take  charge  of  and  control  per- 
sonal property  of  deceased  in  state  of  its 
situs.— Estate  of  Ortiz,  86  Cal.  806,  816,  24 
Pac.  1084. 

15.  Same  Dsity  of  to  gather  foreign 
assets,  If  poa«Jble<— It  is  duty  of  domiciliary 
executor  to  gather  in  and  account  for 
foreign  assets  to  extent  of  his  conscious 
ability  to  do  so,  and  it  is  consequent  and 
corresponding  authority  of  court  of  domi- 
cile to  compel  him  to  account  for  wilful 
neglect  to  perform  such  duty. — Estate  of 
Ortla,  80  Cal.  306,  810,  84  Pac.  1034.  See 
Joy  v.  Elton.  9  N.  D.  448,  457,  83  N.  W.  875; 
Estate  of  Shinn,  16C  Pa.  St.  121,  45  Am.  St. 
Rep.  1(6,  668,   80  Atl.  1026,   1030. 

It  Basse  —  Bane  —  Bat  not  In  foreign 
state* — There  can  not  be  two  independent 
administrations  of  'same  property,  nor 
could  it  be  tolerated  that  domiciliary  ex- 
ecutor should  be  able  practically  to  nullify 
administration  in  foreign  country  by  as- 
signing personal  property  there  situated. — 
Murphy  v.  Crouse,  136  Cal.  14,  17,  66  Pac. 
•71. 

Doty— Of  administrator  or  executor, 
to  preserve  estate  nntll  distribution. 

—It  is  no  part  of  duty  or  authority  of  an 
administrator  to  manage  estate  for  benefit 
of  estate  or  of  heirs.  So  far  as  they  are 
concerned  it  is  his  duty  simply  to  preserve 
estate  until  distribution. — Brenham  v. 
Story,  38  Cal.  179,  186;  Estate  of  Moore,  72 
CaL  335.  342,  13  Pac.  880;  Estate  of  Rose, 
3#  CaL  166,  172.  22  Pac.  86;  Estate  of  Freud, 
Ul  Cal.  667.   671.  63   Pac.  1080. 

See  notes  73  Am.  Dec.  533;  78  Am.  St. 
Rep.  183. 

18.  During  the  administration  of  an  es- 
tate, the  heir,  although  succeeding  to  the 
legal  title,  is  not  entitled  to  the  possession 
°f  the  property.  Until  distribution  the 
right  of  possession  is  in  the  administrator. 
— Estate  of  Piercy,  168  CaL  750,  145  Pac  88. 

13.  An  executrix  represents  the  legatees 
•ad  devisees,  rather  than  the  heirs,  and 
owes  the  latter,  as  heirs,  no  special  duty 
to  look  after  or  care  for  their  interest. — 
CC.P.—186  3121 


IT. 


Nicholson    v.    Lea t ham,    28    Cal.    App.    597, 
153   Pac.    965. 

20.  An  administrator  sustains  to  the  es- 
tate, the  heirs  and  other  persons  interested 
the  relation  of  trustee.  He  takes  neither 
an  estate,  title  nor  interest  in  the  lands 
of  the  Intestate,  but  a  mere  naked  power  to 
sell  for  specific  purposes. — Estate  of  Bar- 
rett, 6  Cof.  Prob.  Dec.  898. 

21.  8ame  To  get  property  and  not  com- 
promise.— The  question  arising  between  ex- 
ecutor of  estate  and  certain  trustees 
whether  certain  property  was  assets  of  es- 
tate, it  was  duty  of  executor,  if  he  deemed 
his  claim  that  such  property  belonged  to 
estate  was  just,  to  get  it  for  estate,  and  he 
had  no  right  to  compromise  claim  of  estate 
by  consenting  that  trustees  should  have  it, 
provided  they  would  pay  debts  and  expenses, 
of  administration  out  of  it. — Estate  of  Bur- 
dick,  112  CaL  887,  392,  44  Pac.  734. 

22.  Same— Same  —  To  reduce  to  posses- 
sion.— By  section  1462.  ante,  the  executor 
or  administrator  is  entitled  to  possession 
of  real  and  personal  estate  of  decedent, 
and  by  above  section  it  is  made  his  duty 
of  reducing  estate  into  his  possession.  It 
follows,  under  familiar  maxim,  ubi  Jus,  ibi 
remedium,  that  his  right  of  action  must  be 
commensurate  with  the  duty  thus  imposed 
upon  him  by  statute.  To  deny  remedy 
would  be  to  deny  right  and  thus  to  nullify 
statute. — Collins  v.  O'Lrftverty,  136  Cal.  31, 
34,  68  Pac:  327. 

28.  Same— Of  foreign  executor,  to  gather 
assets  and  transmit. — While  person  could 
not  by  virtue  of  his  appointment  as  ex- 
ecutor in  New  Jersey  administer  upon  any 
estate  of  deceased  in  this  state,  it  was  his 
duty  to  take  charge  of  any  personal  assets 
of  estate  which  he  has  here  and  send  them 
to  New  Jersey  for  administration.  Al- 
though foreign  executor  may  have  no  co- 
ercive power  for  collection  of  assets  in 
jurisdiction  in  which  he  resides,  yet,  if 
assets  situated  in  that  Jurisdiction  cpme 
into  his  possession  by  voluntary  payment 
or  administration,  he  is  bound  to  account 
for  them  In  domiciliary  jurisdiction. — Pox 
▼.  Tay.  89  CaL  339,  340,  360,  23  Am.  St.  Rep. 
480,  24  Pac.  855,  26  Pac.  897.  See  McCully 
v.  Cooper,  114  Cal.  268,  261,  55  Am.  St.  Rep. 
66,  35  L.  R.  A.  492,  46  Pac.  82. 

24.  Estate  vests  In  devisee— Subject  to 
administration. — Upon  death  of  testator,  in- 
terest In  estate  devised  vested  in  devisees 
immediately,  subject  to  right  of  executors 
to  possession  of  same  for  purposes  of  ad- 
ministration until  estate  should  be  settled 
or  delivered  over  to  devisee  under  order  of 
court,  and,  upon  docketing  of  judgment 
rendered  against  him,  pending  administra- 
tion, it  becomes  lien  upon  Interest  of  devi- 
see in  real  estate  which  continued  for 
five  years. — Martinovich  v.  Marsicano,  137 
Cal.  364,  355,  70  Pac.  459. 

2K.  Executor  — As  snch,  has  no  power 
extw-terrltorlally. — Above  section  is  merely 
declaratory  of  rule  of  the  common  law  that 
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an  executor  or  administrator  as  such  has 
no  power  which  he  can  employ  extra- terri- 
torially.— Lewis  v.  Adams,  70  Cal.  403,  411, 
11  Pac.  833;  Fox  v.  Tay,  89  Cal.  339,  350,  23 
Am.  St.  Rep.  480,  24  Pac.  856,  26  Pac.  897. 

26.  Same  — Can  wot  return  property  to 
trustees  claiming;  it. — The  executor,  having 
been  permitted  to  inventory  certain  prop- 
erty as  assets  of  estate  and  administer  it 
as  such,  could  not  return  it  to  trustees  upon 
their  claim  that  it  belonged  to  them.  To 
do  so  would  be  to  assume  responsibility  of 
maintaining*  title  of  trustees  against  es- 
tate, and  executor  was  not  at  liberty  to  as- 
sume such  position. — Estate  of  Burdick,  112 
Cal.  387.  392,  44  Pac.  734. 

27.  Same  —  Entitled  to  Immediate  pos- 
session.— The  executor  or  administrator 
can  not  be  kept  out  of  property  until  pro- 
bate: court  shall  have  settled  his  accounts, 
and  duties  and  expenses  have  been  ascer- 
tained, and  not  till  then  have  his  action 
to  recover  possession;  but  immediately 
upon  issuance  of  his  letters,  he  is  entitled 
to  have  possession  of  estate  of  deceased,  to 
end  that  rents  and  profits,  and,  if  need  be, 
proceeds  of  property  itself,  be  applied  to 
payment  of  debts  and  charges,  and  bal- 
ance, if  any,  distributed,  and  by  him  de- 
livered to  -parties  entitled,  and  may  re- 
cover possession  from  an  heir. — Page  v. 
Tucker,  54  Cal.  121,  123.  See  Dundas  v. 
Carson.  27  Neb.  634,  639,  43  N.  W.  399;  Car- 
son v.  Dundas,  89  Neb.  503,  510,  58  N.  W. 
141;  Thorpe  v.   Sampson,   84   Fed.  63,  66. 

28.  Expenditures— Limited  by  necessity 
for  preservation.! — The  principle  governing 
use  of  money  of  estate  by  administrator  is, 
that  he  may  do  whatever  is  necessary  for 
preservation  of  property  of  estate,  and 
specific  character  of  act  done  is  immaterial. 
Hence,  necessarily,  his  power  must  extend 
to  paying  off  liens  existing  on  it,  when 
necessary  for  purpose  of  preservation,  as 
in  case  of  taxes,  tax-sales,  etc.,  or,  as  in 
case  of  cattle  or  horses  impounded  and 
held  for  expenses  of  pasture.  And  that  this 
is  intention  of  law  appears  very  plainly 
from  provisions  of  sections  1577,  1578,  ante, 
where  provision  is  made  for  payment  by 
administrator  of  liens  or  mortgages  on 
realty  of  estate.— Estate  of  Freud,  131  Cal. 
667,    671.    63    Pac.   1080. 

29.  Foreign  administrators. — The  deci- 
sions which  rest  upon  the  doctrine  of  priv- 
ity between  the  executor  In  one  jurisdic- 
tion and  the  administrator  with  the  will 
annexed  in  another,  are  natural  deductions 
from  the  rules  of  succession  and  adminis- 
tration at  common  law,  but  they  have 
never  prevailed  in  this  state,  where  all  the 
property  real  and  personal  descends  to  the 
heirs,  subject  only  to  the  right  of  the  per- 
sonal representative  under  statutory  au- 
thority to  administer  thereon.  Here  the 
executor  or  administrator  takes  possession 
of  all  the  estate  of  the  deceased  for  the 
purposes  of  administration. — Richards  v. 
Blaisdell,  12  Cal.  App.  101,  109,  110,  106  Pac. 
732. 


SO.  Heir  —  Entitled  to  possession  aa 
against  stranger*. — As  against  strangers, 
right  of  heir  to  possession  of  lands  be- 
longing to  estate  has  been  expressly  recog- 
nised. When  purposes  of  administration 
have  been  accomplished  and  estate  is  ready 
for  distribution,  right  of  heir  is  to  force 
settlement  and  distribution,  but  he  can  not 
oust  administrator  from  possession  on 
ground  that  he  unduly  delays  close  of  ad- 
ministration.— Berry  v.  Eyraud,  134  Cal.  82, 
83,  66  Pac.  74. 


31.  Same— Has  all  rights  of  actual 
session. — Above  section  refers  to  and  con- 
templates actions  by  heirs  or  devisees  for 
quieting  title  to  or  partitioning  property 
of  estate;  intent  being  to  give  heirs  or 
devisees  all  rights  which  actual  possession 
would  give  them,  and  to  make  possession 
of  administrator  the  same  as  if  heirs  or 
devisees  were  actually  in  possession,  pre- 
serving, however,  all  rights  of  executor  or 
administrator  for  purposes  of  administra- 
tion.— Ryer  v.  Fletcher  Ryer  Co.,  126  CaL 
482,  484,  58  Pac.  908. 


Same— May  not  rac  in  his  o^ 
to  collect  debts  due  the  estate,  or  to  pre- 
serve title  to  the  personal  property,  in  the 
absence  of  some  default  or  some  fraud  or 
a  refusal  on  the  part  of  the  administrator 
to  collect  such  debt  or  to  sue  to  preserve 
title  to  personal  property. — Holland  v. 
Kelly,  178  Cal.  507,  171  Pac.  421.  See  Rob- 
ertson v.  Burrell.  110  Cal.  568,  42  Pac.  1086; 
Rollinger  v.  Rollinger.  154  Cal.  695,  105 
Pac.  600;  Rogers  v.  Schlotterback,  167  Cal. 
35,  56,  138-  Pac.  728. 


S3.  Same — Title  of  is  to  residue  after 
administration. — Administrator  is  trustee 
with  well-defined  duties,  among  first  of 
which  is  that  of  collecting  assets  of  estate 
and  paying  its  juBt  debts  after  due  notice 
to  creditors.  The  heirs'  title  is  subject  to 
performance  by  administrator  of  all  his 
trusts,  and  they  finally  come  into  posses- 
sion and  enjoyment  of  only  such  portion 
of  estate  as  may  remain  after  execution  of 
those  trusts  by  administrator. — Robertson 
v.  Burrell,  110  Cal.  568,  674.  42  Pac.  1086. 
See  Hearfleld  v.  Bridges,  75  Fed.  47,  53; 
McOoray  v.  O'Connor,  79  Fed.  861,  864,  87 
Fed.  689. 

34.  Same— Who  takes  pesaesalon  and  col- 
lects rents  la  a  trespasser. — An  executor  or 
administrator  is  not  cotenant  with  devisee 
or  heir,  and  is  entitled  to  possession 
against  devisee  or  heir.  Devisee,  by  tak- 
ing possession,  collecting  rents,  and  exer- 
cising complete  ownership  over  property 
during  progress  of  administration,  as 
against  executors  of  estate,  was  trespasser, 
and  could  have  been  ejected  at  any  time. — . 
Webb  ▼.  Winter,  135  Cal.  455,  468,  67  Pac 
691. 

30.  Possession— Of  executor  that  of  heir* 
and  either  may  sue  In  ejectment. — Under 
above  section  and  section  1452,  ante,  pos- 
session of  an  executor  is  that  of  heir  or 
devisee,  and  as  against  third  person,  latter- 
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can  maintain  an  action  of  ejectment  as  well 
is  former. — Colton  v.  Onderdonk,  69  Cal. 
155,  158,  10  Pac.  895. 

ML    Residue    does    not    go    to    heir. — The 

property  when  recovered  must  be  Inven- 
toried as  assets  of  the  estate  and  sold  for 
the  payment  of  debts  in  the  same  manner 
as  if  the  decedent  had  died  seized  thereof, 
but  it  does  not  go  into  the  assets  of  the 
wtate  for  any  other  purpose  than  the  pay- 
ment of  debts.  The  residue  does  not  go  to 
the  heir,  for  he  stands  In  the  shoes  of  the 
fraudulent  grantor. — Shi  els  v.  Nathan,  12 
Cal.  App.  604,   622,   108   Pac.  84. 

37.  tame  —  But  to  grantee. — The  Judg- 
ment should  be  that  the  property  fraudu- 
lently conveyed,  or  so  much  thereof  as  is 
necessary,  be  applied  to  the  satisfaction  of 
the  debts  and  that  the  residue,  if  any,  go 
to  the  grantee. — Shi  els  v.  Nathan,  12  Cal. 
App.  $04,  622,  108  Pac.  84. 

38.  Right  of  beneficiary  to  accounting. — 

The  right  of  the  beneficiaries  to  seek  an 
accounting  does  not  rest  upon,  and  is  in 
bo  way  dependent  upon,  any  allegations  of 
fraud  or  malversation.  When  those  allega- 
tions are  contained  'in  a  bill  for  an  account- 
ing, they  do  not  change  the  bill  into  an  ac- 
tion for  tort. — Elizalde  v.  Murphy,  163  Cal. 
Ml,  126  Pac  978,  980. 

88.    Same— Ifeeesaary   allegation*   In    bUL 

—A  bill  for  an  account  must  show  by  spe- 
cific allegations  that  there  was  a  fiduciary 
relation  between  the  parties,  or  that  the 
account  is  so  complicated  that  It  can  not 
be  taken  in  an  action  at  law.  But  no  alle- 
gation beyond  those  which  establish  the 
fiduciary  relation  Is  necessary. — Elizalde  v. 
Murphy,  163  Cal.  681,  126  Pac.  978,  980. 

4*  Bight  to  realty-— In  executor  or  nd- 
■■■■istratorw — The  realty  of  decedent  vests 
immediately  in  heirs  and  devisees  upon 
death,  subject  to  administration,  during 
which  time  executor  or  administrator  has 
exclusive  right  of  possession. — Estate  of 
Woodworth,  21  Cal.  696,  619;  Chapman  v. 
Holllster.  42  Cal.  462,  463;  Janes  v.  Throck- 
morton, 67  Cal.  268,  387;  Colton  v.  Onder- 
donk, 69  Cal.  166,  168,  10  Pac.  395;  Bates  v. 
Howard.  166  Cal.  173,  188,  38  Pac.  716;  Mur- 
Phy  v.  Crouse,  135  Cal.  14,  18,  66  Pac.  971; 
Martinovlch  v.  Marsicano,  137  Cal.  354,  355, 
76  Pac.  469. 

See  note  68  Am.  Dec.  257. 

41.  ffnnir  ITnr*  not  carry  right  of  con- 
veyance to  htm*elf. — The  administrator  is 
•stilled  to  possession  of  all  property  of 
estate,  real  and  personal,  during  adminis- 
tration, and  can  maintain  an  action  for 
recovery  of  possession  of  all  such  property, 
bat  statute  does  not  confer  upon  him  power 
to  compel  conveyance  of  property  to  him- 
•tlfr- Janes  v.  Throckmorton,  57  Cal.  368, 
387. 


-Right  of  possession  resting 
a  executor  or  administrator  is  barred  in 
same  way  aa  right  of  possession  in  any 
other  trustee. — McLeran  v.  Benton,  73  Cal. 


829,  344,  2  Am.  St.  Rep.  814,  14  Pac.  879; 
Webb  v.  Winter,  135  Cal.  465,  467,  67  Pac. 
691.  See  Jenkins  v.  Jensen,  24  Utah  108, 
123,  66  Pac.  773;  Meeks  v.  Olpherts,  100 
U.  S.  564,  25  L.  ed.  735. 

43.  Same  —  I*o*t  on  distribution. — When 
heirs,  devisees,  and  legatees  are  put  Into 
possession  of  their  respective  shares,  upon 
their  giving  bonds  for  payment  of  their 
proportion  of  debts,  of  course  executor  or 
administrator  ceases  to  be  entitled  to  pos- 
session of  land,  or  its  rents. — Estate  of 
Woodworth,  31  Cal.  596,  618. 

44.  Right  to  estate — Sole  teat  of  right 
of  action* — Sole  test  of  administrator's  right 
of  action  is  right  of  estate  to  possession  of 
property.  If  right  exists,  then  right  of 
action  exists;  and  it  will  make  no  differ- 
ence if,  in  order  to  recover  property,  to 
possession  of  which  estate  is  entitled,  it 
should  become  necessary  to  cancel  voidable 
deed,  or  otherwise — according  to  equity 
practice — to  dispose  of  an  outstanding  legal 
title. — Collins  v.  O'Laverty,  136  Cal.  31,  35, 
68  Pac.  327. 

45.  Right  to  ane— Wrongful  death  of  de- 
cedent.— Section  377,  ante,  gives  a  right  of 
action  for  damages  for  the  death  of  a  per- 
son not  a  minor,  caused  by  the  wrongful 
act  or  neglect  of  another,  to  the  "heirs  or 
personal  representatives"  of  the  deceased. 
Section  1970  of  the  Civil  Code,  as  amended 
in  1907  (Stats.  1907,  p.  119),  purports  to  give 
a'  right  of  action  for  and  on  behalf  of 
"the  widow,  children,  dependent  parents, 
and  dependent  brothers  and  sisters," 
against  an  employer,  for  damages  result- 
ing from  the  death  of  an  employee  in  cer- 
tain cases,  to  "the  personal  representative 
of  such  employee."  It  is  settled  by  the 
decisions  that  an  action  of  the  character 
authorized  by  section  377,  ante,  is  one 
solely  for  the  benefit  of  the  heirs,  by  which 
they  may  be  compensated  for  the  pecuniary 
injury  suffered  by  them  by  reason  of  the 
loss  of  their  relative,  that  the  money  re- 
covered in  such  an  action  does  not  belong 
to  the  estate  but  to  the  heirs  only,  and  that 
an  administrator  has  the  right  to  bring  the 
action  only  because  the  statute  authorises 
him  to  do  so,  and  that  he  is  simply  made 
a  statutory  trustee  to  recover  damages  for 
the  benefit  of  the  heirs. — Ruiz  v.  Santa 
Barbara  Gas  A  Electric  Co.,  164  Cal.  188, 
128   Pac.   330,  331. 

46.  Right*  and  action*  an  between  heir* 
and  administrator. — During  the  administra- 
tion of  the  estate  of  a  deceased  person,  the 
heir,  although  succeeding  to  the  legal  title, 
is  not  entitled  to  the  possession  of  prop- 
erty of  the  estate.  Until  distribution,  the 
right  of  possession  is  in  the  administrator. 
— Estate  of  Piercy,  168  Cal.  750,  146  Pac.  88. 

47.  Where  the  sole  heir  of  an  estate, 
during  administration,  conveyed  to  the  ad- 
ministrator real  property  belonging  to  the 
estate,  and  afterward  brought  suit  to  set 
aside  the  deed  on  the  ground  of  fraud  and 
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undue  influence,  in  which  suit  the  admin- 
istrator of  her  estate  ultimately  succeeded, 
such  suit  being  against  the  defendant  in- 
dividually claiming  title  in  himself,  and 
plaintiff  suing  as  the  heir  of  the  decedent, 
recovery  for  the  use  and  occupation  of  the 
premises  could  not  be  had  therein;  and, 
therefore,  the  judgment  is  not  a  bar  to  a 
charge  against  the  administrator  in  his 
account  for  such  use  and  occupation. — Es- 
tate of  Piercy,  168  Cal.  750,  145  Pac.  88. 

48.  The  fact  that  the  defendant  in  such 
a  case  gave  a  stay-bond,  conditioned  to  pay 
the  value  of  the  use  and  occupation  of  the 
property  pending  an  appeal,  did  not  have 
the  effect  of  extending  the  scope,  as  an 
adjudication,  of  the  Judgment  appealed 
from. — Estate  of  Piercy,  168  Cal.  750,  145 
Pac.  88. 

40.  Special  aftmlnlatraton  as  well  as 
general  administrators  are  included  in  the 
general  language  of  above  section. — Mc- 
Neil v.  Morgan,  157  Cal.  878,  880,  108  Pac. 
69;  Ruiz  v.  Santa  Barbara  Gas  A  Electric 
Co..   164   Cal.   189,   198,  188  Pac.  880.   382. 

50.  Stockholder's  liability. — Action  to  re- 
cover on  stockholder's  liability  upon  stock 
owned  by  estate  may  be  maintained  agafnst 
administrators  and  heirs  are  not  necessary 
parties  thereto. — Miller  &  Lux  v.  Katx,  10 
Cal.  App.  576,  579,  102  Pac.  946. 


51.  Title  to  real  property  — Not  deter*, 
mined  by  probate  court. — Actions  may  be 
maintained  by  executor  or  administrator  of 
an  estate  to  recover  possession  of  real 
property,  for  partition  thereof,  or  to  quiet 
title  thereto.  The  probate  court  may  in- 
quire if  estate  has  an  interest  in  or  title 
to  real  property,  and  if  this  question  is 
decided  in  affirmative,  may  distribute  such 
estate;  but  it  has  no  jurisdiction  to  deter- 
mine quality  of  title,  whether  It  be  good  or 
bad,  but  will  leave  parties  to  pursue  their 
remedies  in  proper  form. — Bath  v.  Valde*, 
70   Cal.   360,   360,    11   Pac.  724. 

52.  Voluntary  conveyance,  not  void.— 
That  the  consideration  of  a  transfer  was 
love  and  affection  alone  is  not  sufficient  to 
set  it  aside  unless  it  was  made  with  intent 
to  defraud  the  creditors.  That  intent  is  a 
question  of  fact  and  a  voluntary  convey- 
ance is  not  prima  facie  fraudulent,  and 
fraudulent  Intent  is  not  to  be  arrived  at 
as  a  presumption  of  law. — Shiels  v.  Nathan, 
12  Cal.  App.  604,  620,  108  Pac  34. 

5S.  Wrona*fol  attachment  —  Action  for 
treopaM~Rl*ht  of  executor*. — The  execu- 
tors of  the  estate  of  a  deceased  person,  in 
possession  of  property  wrongfully  seised, 
under  attachment,  are  entitled  to  maintain 
an  action  for  the  trespass  committed  by 
the  sheriff. — Cortelyou  v.  Baker,  182  Cal. 
168,   187   Pac.   417. 


§1582.  EXECUTORS  AND  ADMINISTRATORS  HAY  SUE  AND  BE 
8UED  FOB  BEOOVEBY  OF  PROPERTY.  Actions  for  the  recovery  of  any 
property,  real  or  personal,  or  for  the  possession  thereof,  or  to  quiet  title 
thereto,  or  to  determine  any  adverse  claim  thereon,  and  all  actions  founded 
upon  contracts,  may  be  maintained  by  and  against  executors  and  adminis- 
trators in  all  cases  in  which  the  same  might  have  been  maintained  by  or 
against  their  respective  testators  or  intestates. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  195  Probate 
Act;  amendment  approved  March  26,  1895,  Stats,  and  Amdts.  1895, 
p.  80;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  225,  held  unconstitutional,  see  history,  §  5  ante. 


SUITS  BY  AND  AGAINST  EXECUTORS 
AND  ADMINISTRATORS. 

I.  In  General,  1-48. 
IL  Actions  for  and  Against  Estate,  49-62. 

III.  Administrator — Powers  or,  63-74. 

IV.  Executor — Powers  or,  75-80. 
V.  New  Liability  op  Estate,  81-90. 

I.  In  General. 

1.  Acts  of  friendship — Not  basis  of  claim 

for  services. 

2.  Adverse  admission  by  claimant,  favor- 

ing  administrator  —  Is   evidence   to 
defeat  claim. 

3.  Ancillary  administratrix — May  recover 

from  domiciliary,  evidence  of  debt. 

4.  Authority — Limited  by  jurisdiction  of 

court. 

5.  Beneficiary — May   recover   trust   prop- 

erty identified. 
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6.  Bill  to  enforce  parol  trust — Maintain- 
able against  executors. 

7.  Burden  of  proof  of  non-payment — In 
an  action  against  administrator  f oi 
services. 

8.  Claimant  of  assets — May  obtain  reliet 
in  probate. 

9- 12.  Construction  of  section. 

13, 14.  Contract  —  For     services     in     foreign 
country,  basis  for  action  here. 

15.  Same — Consent  or  agreement   of  heirs 
can  not  legalize. 

16.  Same — Giving  right  of  lien,   impossi- 
ble without  order  of  court. 

17.  Same  —  Not   implied   for    services    of 
friendship. 

18.  Domiciliary  administrator — To    deliver 
to  ancillary,  on  demand. 
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19.  Equitable  title — Can  not  support  eject* 

ment  against  legal  title  of  heirs. 

20.  Executor — Liable  personally  for  assets 

collected  not  of  estate. 

21-23.  Foreign  executor — May  sue  personally, 

24.  Same — But  not  as  executor. 

25.  Heirs — Can  not  eject  administrator. 

26.  Judgment  —  On  promise   of   decedent, 

runs  against  estate. 

27.  Same — Against  administrator,  payable 

from  funds  of  estate. 

28.  8ame — Same  —  When  executor  substi- 

tuted for  decedent. 

29.  8ame — Same — Same — Similar  to  an  al- 

lowance. 

30.  Lease  of  administrator — No  covenant 

of  quiet'  enjoyment. 

31.  Mortgagee — May  foreclose  after  pre- 

senting claim. 

32.  Same  —  But   can    have    no    deficiency 

judgment. 

33.  Patent  to  administrator — Entitles  him 

to  sue  for  recovery. 

34.  Petition  for  opening  avenue — Can  not 

be  signed  by  executors. 

35.  Probate  court  has  no  jurisdiction — Of 

contest  over  life  insurance. 

36.  8ame — To  determine  right  of  posses- 

sion. 

37.  Same — To  foreclose  mortgage. 

38.  Property  retained  by  administrator — 

Until  shown  not  needed. 

39.  Purchaser  under  contract  in  possession 

— Not  ouster  by  legatee. 

40.  * '  Recovery ' ' — Includes  proceedings  for 

condemnation. 

41.  Representative  —  Liable  personally   on 

his  own  promise. 

42.  Rule  of  practice  as  to  copy  of  account- 

ing— Applicable  to  administrator. 

43-45.  Street-assessment     suits   —    Executor 
necessary  party  to. 

46.  Receipt    for    voluntary    payment  —  In 

foreign  state,  is  acquittance. 

47.  Title  by  adverse  possession — Not  aided 

by  imperfect  foreclosure. 

48.  Voluntary  transfer'  by  decedent — Binds 

heirs  and  administrators. 


H.  Actions  for  and  Against  Estate. 

49.  Action — Against  estate,   only   by   suit 

against  executor  or  administrator. 

50.  Same — Against  executor  of  former  ad- 

ministrator, maintainable. 

51  Same — Any  necessary,  brought  to  re- 
cover property. 

52.  Same  —  Legal    representative    of    de- 

ceased defendant — Has  the  right  to 
answer. 

53.  Action  against  personal  representative 

of  deceased  person — Foreclosure  of 
mortgage. 
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54.  Same — Power  of  legislature  as  to  heir- 

ship and  descents — "Due  process  of 
law." 

55.  Same — For  services,  is  transitory  and 

may  be  maintained  against  adminis- 
trator here. 

56.  Same — For  recovery  of  any  property, 

or  to  quiet  title. 

57.  Same — For  taxes  on  personal  property 

— Properly    brought    against    custo- 
*  dian  of  estate. 

58.  Same — In  ejectment,  does  not  abate,  if 

cause  survives. 

59.  Action    by    or    against    administrator, 

ceases  when. 

60.  Same  —  Surviving    decedent,    may    be 

maintained  by  administrator. 

61.  Same — Without  joining  heirs  or  bene- 

ficiaries. 

62.  Deed  of  decedent — Lost  or  destroyed — 

•Execution  of  new  deed — Suit  against 
administrator  to  compel. 

IIL  Administrator — Powers  Of. 

'  63.  Administrator — Can  not   pledge  prop- 
erty of  estate. 

64.  Same — Same — Unless  actual  deficiency 

of  assets. 

65.  Same — Has  interest  in  decedent's  real 

estate. 

66, 67.  Same — Has    only   statutory   power    to 
enforce  trust. 

68.  Same — In  actions,  represents  all  inter- 

ested. 

69.  Same — May  sue  to  determine  claim  ad- 

verse to  estate. 

70.  Same  —  Of   tax-collector,   no   right   to 

county  collections. 

71.  Same — Represents  creditors. 

72,  73.  Administratrix — Can  not  sue  herself  as 
administratrix. 

74.  Same — Proper  party  to  action  to  quiet 

title. 

IV.  Executor — Powers  Of. 

75.  May  sue — As  tenant  in  common. 

76.  Same — Co-executor  claiming  adversely. 

77.  Same  —  For  conversion  —  After  death 

and  before  letters. 

78.  Same — On  note  and  mortgage. 

79.  Same — To  quiet  title  based  on  right  to 
possession. 

80.  Same  —  Same  —  Where  defendant  has 
possession  under  repudiated  con- 
tract of  purchase. 

V.  New  Liability  of  Estate. 

81.  Estate  not  bound — By  contract  of  ad- 
ministrator or  executor. 

82.  Same  —  Same  - 
liable. 


Who  is  personally 


83.  Same — For  drilling  well  on  estate,  not 
payable  by  estate. 
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84.  Same  —  Representative    no    power    to 

create  debt  against  estate. 

85.  Same — Same — Only  under  statute. 

86-  88.  Same — For  tort  of  executor  or  admin- 
istrator. 

89.  Same — For   treble   rent  under   section 

1174,  ante. 

90.  Same  —  Same  —  Landlord  presumed  to 

know  death  of  tenant  possible. 

See,   ante,   9  1581  and   note. 

I.  IN    GENERAL. 

1.  Acta  of  friendship— Not  basis  of  claim 
for  services.  —  Plaintiff  brought  action 
against  executors  for  sum  alleged  to  be 
reasonable  value  of  services  rendered  to  de- 
cedent in  her  lifetime  at  her  special  instance 
and  request.  Court  found  that  services  were 
not  rendered  at  instance  and  request  of  de- 
ceased, but  were  performed  by  plaintiff 
voluntarily  and  gratuitously  of  her  own 
motion,  and  were  acts  of  friendship  having 
no  pecuniary  value.  Judgment  was  prop- 
erly rendered  in  favor  of  defendant. — Dall- 
man  v.  Frank,  1  Cal.  App.  541,  546,  82  Pac. 
564. 


6.  Beneficiary— May  recover  trust  prop- 
erty identified. — If  trust  property  can  still 
be  "earmarked,"  traced,  and  Identified, 
cestui  que  trust  may  maintain  Its  action 
against  administrator  to  enforce  trust,  for 
he  is  seeking  his  own  property  only, — not  to 
enforce  claim  against  estate  and  property 
of  decedent. — Roach  v.  Caraffa,  85  Cal.  4S6, 
444,  25  Pac.  22;  Estate  of  Smith,  108  Cal.  115. 
122,  40  Pac.  1037;  Elizalde  v.  Ellzalde,  137 
Cal.  634,  642,  66  Pac.  369,  70  Pac.  869. 

«.  BUI  to  enforce  parol  trust— Maintain- 
able against  executor*. — An  action  in  equity 
may  be  maintained  against  executors,  where 
decedent  was  sole  devisee  of  Walkerly,  de- 
ceased, and,  as  such,  received  on  distribu- 
tion entire  estate  left  by  him,  and  court 
finds  that  he  accepted  and  received  estate 
subject  to  parol  trust  to  pay  out  of  said 
estate  to  plaintiff  in  the  cause  the  sum  of 
ten  thousand  dollars. — Walkerly  v.  Bacon, 
85  Cal.  137,  139,  24  Pac.  638. 

7.  Burden  of  proof  of  non-payment— In 
an  action  against  administrator  for  services 

is  not  on  plaintiff,  but  on  defendant  to  show 
payment. — Stuart  v.  Lord,  138  Cal.  672,  674, 
72  Pac.  142. 


2.  Adverse  admission  by  claimant,  favor-* 
Ins;  administrator— la  evidence  to  defeat 
claim. — In  action  to  recover  for  services 
rendered  to  defendant's  intestate,  preceding 
death  of  intestate,  admission  of  plaintiff 
against  her  interest  and  in  contradiction 
of  important  allegation  of  complaint  upon 
which  issue  was  joined,  e.  g.,  value  of 
services,  is  clearly  evidence  to  defeat  large 
part  of  asserted  claim. — Stuart  v.  Lord,  138 
Cal.  672,   676,  72  Pac.  142. 

3.  Ancillary  administratrix  —  May  re- 
cover from  domiciliary,  evidence  of  debt. — 

The  California  ancillary  administratrix  may 
recover  from  domiciliary  administrator  ap- 
pointed in  the  state  of  Indiana,  who  is  tem- 
porarily in  this  jurisdiction,  with  evidence 
of  a  simple  contract-debt,  which  contract- 
debt  is  due  and  owing  here,  possession  of 
certificate  of  deposit  in  Consolidated  Na- 
tional Bank  of  San  Diego,  insolvent,  which 
receiver  of  said  bank  had  declined  to  admit 
said  domiciliary  administrator  to  prove  as  a 
claim,  and  which  he  had  refused  to  return 
upon  demand. — McCully  v.  Cooper,  114  Cal. 
258,  263,  55  Am.  St.  Rep.  66,  71,  35  L.  R.  A. 
492,  46  Pac.  82;  Murphy  v.  Crouse,  135  Cal. 
14,  17,  20,  66  Pac.  971. 

Aa  to  ancillary  and  domiciliary  adminis- 
tration, and  Jurisdiction,  see  note  55  Am. 
St.  Rep.  71. 

As  to  relation  of  ancillary  and  domiciliary 
administrators,  see  notes  5  L.  R.  A.  541;  9 
L.   R.   A.    218;   9   L.   R.  A.   244. 

4.  Authority— Limited  by  Jurisdiction  of 
court. — Authority  of  administrator  or  ex- 
ecutor does  not  extend  beyond  jurisdiction 
of  state  or  government  under  which  he  is 
invested  with  his  authority. — McCully  v. 
Cooper.  114  Cal.  258.  263,  55  Am.  St.  Rep.  66, 
71,  35  L.  R.  A.  492,  46  Pac.  82. 
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8.  Claimant  of  assets— May  obtain 
lief  In  probate. — If  administrator,  when  he 
commences  action  to  recover  assets,  must 
show  necessity  for  their  recovery,  by  parity 
of  reasoning,  party  who  seeks  In  action  to 
deprive  him  of  assets,  should  at  least  be  re- 
quired to  show  that  they  would  not  be 
needed  for  purposes  of  administration.  And 
even  then,  his  action  would  be  unnecessary, 
for  he  could  obtain  all  relief  to  which  he 
is  entitled  by  petition  to  probate  court. — 
Murphy  v.  Clayton,  114  Cal.  526,  529,  43  Pac. 
613,  46  Pac.  460. 

0.  Construction  of  section. — Above  section 
must  be  construed  together  with  section 
1504,  ante,  and  1636,  post.  Inasmuch  as 
above  section  is  general  it  is  controlled  by 
the  other  two  sections. — Estate  of  Helller, 
169   Cal.   77,   145   Pac.   1008. 

10.  The  above  section,  which  provides 
for  actions  against  executors  and  adminis- 
trators "in  all  cases  in  which  the  same 
might  have  been  maintained  by  or  against 
their  respective  testators  or  intestates."  is 
limited  by  its  terms  to  actions  for  the 
recovery  of  property  or  the  possession 
thereof  or  to  quiet  title  thereto  or  to  deter- 
mine any  adverse  claim  thereon,  and  all 
actions  founded  upon  contracts. — Clark  v. 
Goodwin,  170  Cal.  527,  L.  R.  A.  1916A,  1142. 
10  N.  C.  C.  A.   1022,  150  Pac.  357. 

11.  An  executor  is  authorized  by  above 
section  to  maintain  an  action  to  recover 
real  property  alleged  to  belong  to  the  es- 
tate of  his  testator  against  the  adverse 
claims  of  one  who  asserts  ownership  un- 
der a  purported  deed  of  the  deceased,  with- 
out any  showing  that  the  property  Is  needed 

for    the    purposes    of    administration. Rice 

v.  Carey,  170  Cal.  748,  151  Pac.  135. 

12.  An  executor  is  not  prohibited  from 
maintaining  such  an  action  because    of   the 
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fact  that  if  the  deed  under  which  the  de- 
fendant claims  is  set  aside,  she  will,  as  a 
daughter  of  the  deceased,  have  to  share  the 
property  with  other  devisees,  as  the  princi- 
ple that  an  "executor  or  administrator  has 
in  general  no  such  Interest  in  the  conflicting 
claims  of  heirs  and  devisees  as  will  warrant 
his  appeal  from  adjudications  fixing  their 
rights,  and  distributing  the  estate  accord- 
ingly," is  Inapplicable. — Rice  v.  Carey,  170 
Cal.  748,  151  Pac.  135. 

13.  Contract -—For  services  in  foreign 
country,  basla  for  action  here. — Fact  that 
services  to  be  performed  under  contract 
were  to  be  or  were  performed  in  foreign 
country  does  not  affect  right  to  maintain 
action  in  courts  of  this  state  against  admin- 
istrator appointed  here. — McCann  v.  Pennie, 
•100  Cal.  547,  551,  35  Pac.  158. 

14.  "It  is  contended.  In  support  of  de- 
murrer of  defendant  Pennie,  as  administra- 
tor of  estate  of  Blythe,  deceased,  that  in  so 
far  as  complaint  sets  up  cause  of  action  ac- 
cruing after  death  of  Blythe,  that  contract 
out  of  which  it  arose  was  to  be  executed  in 
Mexico;  that  administrator  had  no  control 
over  lands  and  interests  of  his  intestate  in 
Mexico,  and  could  not  protect  plaintiff  from 
wrongful  acts  of  Mexican  citizen  who  dis- 
possessed him,  and  that  he  had  no  authority 
to  send  funds  or  property  into  Mexico  for 
purpose  of  fulfilling  the  contract.  The  spe- 
cial grounds  of  demurrer  assigned  do  not 
reach  these  objections  to  complaint,  and,  as 
objection  goes  only  to  part  of  cause  of  ac- 
tion, viz.,  that  occurring  after  death  of  in- 
testate, the  demurrer  can  not  be  sustained 
upon  that  ground." — McCann  v.  Pennie,  100 
Cal.  547,  551,  35  Pac.  158.  See  Fletcher  v. 
American  T.  &  B.  Co.,  Ill  Ga.  300,  78  Am. 
St.  Rep.  164,  200,  36  S.  E.  767. 

15.  Same— Consent  or  agreement  of  heirs 
can  not  legalise  or  vitalize  the  unauthorized 
act  of  the  executor,  who  alone  could  act  for 
the  estate  as  such. — San  Francisco  Pav.  Co. 
v.  Fairfield,  134  Cal.  220,  66  Pac.  255. 

1C  Same— -Giving  right  of  lien.  Impossible 
wlthont  order  of  court. — It  is  not  within 
power  of  executor,  without  order  of  court, 
to  make  contract  which  would  give  plaintiff 
right  to  file  liens  on  property  of  the  estate. 
— San  Francisco  Pav.  Co.  v.  Fairfield,  134 
Cal.  220,  234,  66  Pac.  255.  See  Fish  v.  Mc- 
Carthy, 96  Cal.  484,  31  Am.  St.  Rep.  237,  31 
Pac.  539;  Chappius  v.  Blankman,  128  Cal. 
362,  60  Pac.  925. 

17.  Same  — Not  Implied  for  services  of 
friendship. — Presumption  of  contract  which 
law  implies,  upon  proof  that  one  has  ren- 
dered services  to  another,  in  absence  of  any 
showing  of  circumstances  under  which  they 
were  rendered,  ceases  to  exist,  when  it  is 
shown  that  they  were  merely  such  offices 
as  one  friend  would  perform  for  another  in 
time  of  sickness  or  distress,  either  by  way 
of  physical  aid  or  in  comfort  of  personal 
friendship. — Dallman  v.  Frank,  1  Cal.  App. 
541,   546,   82   Pac.   564. 

18.  Domiciliary  administrator — To  deliver 
to  ancillary,  on  demand. — When,  after   her 


appointment  as  ancillary  administratrix, 
plaintiff  demanded  from  defendant,  domicili- 
ary administrator,  possession  of  certificate 
of  deposit  belonging  to  estate  of  deceased, 
it  was  duty  of  latter  to  .have  delivered  up 
same,  and  upon  refusal  to  do  so,  as  against 
ancillary  administratrix,  he  was  wrongful 
holder  thereof. — McCully  v.  Cooper,  114  Cal. 
258,  263,  55  Am.  St.  Rep.  66,  71,  35  L.  R.  A. 
492,  46  Pac.  82;  Murphy  v.  Crouse,  135  Cal. 
14,  17,  20,  66  Pac.  971. 

10.  Equitable  title  —  Can  not  support 
ejectment   against   legal   title   of   heirs. — In 

action  of  ejectment  brought  by  plaintiff  as 
administrator,  it  appearing  that  plaintiff  had 
only  equitable  title,  and  that  legal  title  was 
in  heirs,  administrator  was  not  entitled  to 
maintain  action  to  recover  possession. — 
Emeric  v.  Penniman,  26  Cal.  120,  123. 

20.  Executor—  Liable  personally  for  as- 
sets collected  not  of  estate. — Deceased  In  his 
lifetime  secured  policy  of  insurance  upon  his 
life  payable  to  "Catherine,  wife  of  Solomon 
Heydenfeldt,  or  any  wife  that  may  survive 
him,  and  the  minor  children  living  at  time 
of  his  death."  Defendants  were  executors, 
and  collected  said  policy,  and  action  was 
brought  to  recover  same  from  such  execu- 
tors. Fund  was  not  part  of  assets  of  estate 
of  deceased,  and  executors  had  no  right  to 
collect  same,  and  if  liable  at  all,  they  are 
liable  personally,  as  they  were  sued,  and  not* 
as  executors. — Heydenfeldt  v.  Jacobs,  107 
Cal.  373,  375,  40  Pac.  492.  See  Schlicker  v. 
Hemenway,  110  Cal.  579,  62  Am.  St.  Rep. 
116,  130,  42  Pac.  1063. 

21.  Foreign  executor— Msy  sue  person- 
ally.— A  foreign  executor  may  maintain  ac- 
tion to  recover  assets  of  estate  in  this  state 
personally,  and  need  not  allege  his  repre- 
sentative capacity. — Lewis  v.  Adams,  70  Cal. 
403,  411,  59  Am.  Rep.  423.  11  Pac.  833; 
Walker  v.  McCusker,  71  Cal.  594,  598,  12 
Pac.  723.  See  Humphreys  v.  Hopkins,  81 
Cal.  559,  565,  15  Am.  St.  Rep.  79,  80,  6 
L.  R.  A.  792,  22  Pac.  892;  McCully  v.  Cooper, 
114  Cal.  258,  261,  55  Am.  St.  Rep.  66,  69,  35 
L.  R.  A.  492,  46  Pac.  82;  Tillman  v.  Thorn- 
ton, 107  Mo.  500,  17  S.  W.  979;  Robertson 
v.  Staed.  135  Mo.  142,  58  Am.  St.  Rep.  569, 
573,  36  S.  W.  610;  Estate  of  Shinn.  166  Pa. 
St.  121,  45  Am.  St.  Rep.  656,  673,  30  Atl. 
1026,  1030. 

22.  An  administrator  who  has,  within  ju- 
rlsdlcton  of  his  appointment,  obtained  judg- 
ment against  debtor  of  foreign  state,  or  has 
reduced  personal  property  of  estate  to  pos- 
session, so  as  to  acquire  legal  title  thereto, 
and  it  Is  wrongfully  taken  from  him  and 
carried  to  a  foreign  state,  may  in  such  for- 
eign state  maintain  action,  not  officially,  but 
in  his  individual  capacity,  upon  such  judg- 
ment, or  to  recover  such  personal  property 
so  wrongfully  taken  from  him. — McCully  v. 
Cooper,  114  Cal.  268,  261,  55  Am.  St.  Rep.  66, 
71,  35  L.  R.  A.  492,  46  Pac.  82. 

23.  A  foreign  executrix  may  maintain  ac- 
tion in  this  state  in  her  own  name  upon  a 
judgment  recovered  by  her  as  such  executrix 
in  a  foreign  state. — Lewis  v.  Adams,  70  Cal. 
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408,  411,  59  Am.  Rep.  423,  11  Pac.  833;  Fox 
v.  Tay,  89  Cal.  339,  350,  23  Am.  St.  Rep.  480, 
24  Pac.  855.  26  Pac.  897. 


24.  Same— But  not  as  executor. — An  ex- 
ecutor can  not  as'  such  prosecute  action  in 
foreign  jurisdiction  on  cause  of  action  ac- 
cruing to  his  testator. — Lewis  v.  Adams,  70 
Cal.  403,  411,  59  Am.  Rep.  423,  11  Pac.  833; 
Fox  v.  Tay,  89  Cal.  339,  350,  23  Am.  St.  Rep. 
480,  24  Pac.  855,  26  Pac.  897. 


(•     Heirs— Can    not    eject    administrator. 

— Where  plaintiffs  were  owners  and  entitled 
to  possession  of  undivided  one-half  of  land, 
which  descended  to  them  from  their  father, 
and  were  also  helrB  to  undivided  two-thirds 
of  their  mother's  half,  to  which  they  would 
be  entitled  on  final  distribution,  if  no  part 
thereof  be  necessary  to  pay  debts,  pending 
administration  of  estate  to  their  mother, 
defendant,  as  administrator,  was  entitled  to 
possession  of  undivided  half  which  came 
from  mother,  and  can  not  be  ejected  by 
heirs. — Burgel  v.  Prisser,  89  Cal.  70,  72,  26 
Pac.  787. 


26.  Judgment— On  promise  of  deeedesitf 
rnnu  against  estate. — In  action  against  ad- 
ministrators and  executors,  founded  upon 
promises  made  by  testator  or  intestate  dur- 
ing his  life,  defendant  muBt  be  sued  in  his 
representative  cacapity;  he  may  plead  plene 
administravit,  and  judgment  will  be  not 
against  him  personally,  but  de  bonis  testa- 
torls. — Melone  v.  Davis,  67  Cal.  279,  281,  7 
Pac.  703. 

27.  Same— Against  administrator,  payable 
from  rands  of  estate. — Any  Judgment  re- 
covered against  executor  must  be  made  pay- 
able de  bonis  testatoris. — Bank  of  Stockton 
v.  Howland,  42  Cal.  129,  132;  Bostwlck  v. 
McEvoy,  62  Cal.  496,  502. 

28.  Same*— Same— When  executors  suhstl- 
tated  for  decedent. — Where  defendant  dies 
during  pendency  of  action,  and  executors 
are  substituted  as  defendants,  personal 
Judgment  against  executors  is  erroneous;  it 
should  be  against  them  as  executors,  de- 
fendants in  the  action,  and  judgment  should 
be  made  payable  in  due  course  of  adminis- 
tration.— Atherton  v.  Fowler,  46  Cal.  323, 
326;  Kelly  v.  Bandini,  50  Cal.  530,  632; 
Drake  v.  Foster,  52  Cal.  225,  227;  Lawrence 
v.  Doolan,  68  Cal.  309,  315,  5  Pac.  484,  9 
Pac.   159. 

20.  Same— Same— Same— Similar  to  an 
allowance. — Under  our  system,  Judgment 
against  an  administrator  is  but  little  if 
any  better  than  allowance  by  administrator 
with  approval  of  probate  Judge.  It  fixes 
recognized  claim  on  estate;  that  is,  it  fur- 
nishes voucher  which  protects  administra- 
tor in  its  payment,  but  it  gives  no  priority 
and  carries  with  it  no  means  of  security  or 
coercive  payment  by  execution. — Wills  v. 
Robinson,  13  Cal.  134,  144;  Moore  v.  Hilde- 
brandt,  14  Texas  312,  65  Am.  Dec.  118,  121, 
123. 

30.  Lease  of  administrator— No  covenant 
of  qnlet  enjoyment. — Lease  is  but  an  estate 
for  years,  carved  out  of  and  dependent  upon 


sufficiency  of  title  of  larger  estate  of  de- 
ceased. In  this  respect  there  is  no  distinc- 
tion between  lease  by  administrator  and 
lease  by  guardian,  and  it  1b  universally  held 
that  guardian's  lease  does  not  Imply  any 
covenant  of  quiet  enjoyment,  and  lessee  can 
not  recover  any  part  of  rent  paid  un- 
der lease. — Miller  v.  Gray,  136  Cal.  261,  264, 
68  Pac.  770. 

SI.  Mortgagee— May  foreclose  after  pre* 
•eating  claim.— Creditor  of  estate  of  de- 
ceased person  whose  debt  is  secured  by 
mortgage  may,  after  having  duly  presented 
It  to  executor  or  administrator  and  probate 
judge,  whether  it  be  allowed  or  rejected, 
proceed  at  once  to  foreclose  his  mortgage  in 
proper  court  of  original  equitable  jurisdic- 
tion.—Willis  v.  Farley,  24  Cal.  491,  500; 
Brown  v.  Orr,  29  Cal.  120,  122;  Sichel  v.  Car- 
rlllo,  42  Cal.  493,  505;  Harp  v.  Calahan,  46 
Cal.  222,  223;  Hibernla  Sav.  ft  L.  Soc.  v. 
Hayes,  56  Cal.  297,  299,  306.  See  Verdier  v. 
Blgne,  16  Oreg.  208,  210,  19  Pac.  64. 

See  notes  65  Am.  Dec.  124;  73  Am.  Dec. 
660. 


I,  Same  —  Bnt  can  have  no  deficiency 
judgment. — Where  a  debt  of  deceased  is 
evidenced  by  promissory  note  and  mortgage, 
and  complaint  to  foreclose  alleged  presenta- 
tion and  allowance  claim  against  estate,  such 
presentation  and  allowance  were  necessary 
to  secure  payment  of  debt  out  of  general 
estate,  if  that  were  desired,  and  perhaps 
also  to  prevent  debt  from  being  barred  by 
statute,  and  thus  to  uphold  mortgage;  but 
where  no  judgment  is  asked  against  estate, 
either  for  debt  or  any  part  of  it,  and  sole 
Object  is  to  reach  property  mortgaged  and 
subject  it  to  sale,  and  have  proceeds  applied 
to  payment  of  debt,  it  is  suit  in  nature  of 
proceeding  in  rem  and  may  be  maintained. 
— Fallon  v.  Butler,  21  Cal.  24,  82;  Pechand 
v.  Rinquet,  21  Cal.  76,  77;  Willis  v.  Farley, 
24  Cal.  491,  498;  Estate  of  Orr,  29  Cal.  101, 
104;  Brown  v.  Orr,  29  Cal.  120,  122. 

33.  Patent  to  administrator— Entitles  him 
to  sne  for  recovery. — By  patent  issued  to 
administrator  of  estate  legal  title  is  vested 
in  him  and  entitles  him  to  bring  action  for 
recovery  of  property. — Burling  v.  Thomp- 
kins,  77  Cal.  257,  262,  19  Pac.  429;  Dreyfua 
v.  Badger,  108  Cal.  58,  63,  64,  41  Pac.  279. 

34.  Petition  for  opening  avenne— Can  not 
he  signed  hy  executors. — Executors,  admin- 
istrators, and  agents,  to  whom  as  such  no 
frontage  is  assessed  on  assessment-roll,  are 
not  owners  within  meaning  and  intent  of 
statute  of  April  1,  1872,  who  were  author- 
ized to  petition  for  opening  of  an  avenue. 
They  have  no  power  to  charge  or  encumber 
or  sell  and  convey  real  property  of  estate 
unless  authorized  by  law  under  which  they 
are  acting.  The  signatures  of  executors  and 
administrators  and  agents  to  petition  are. 
therefore,  ineffectual  as  signatures  for 
frontage  for  which  they  sign. — Mulligan  v. 
Smith,  59  Cal.  206,  225;  Kahn  v.  Board  of 
Supervisors,  79  Cal.  388,  398,  21  Pac.  849. 

35.  Probate  eonrt  has  no  jurisdiction— Of 
contest    over    life    Insurance. — Contest    for 
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proceeds  of  policy  of  Iff*  Insurance  between 
heir*  of  deceased  and  executors,  where  pol- 
icy was  payable  to  wife  and  deceased  named 
In  said  policy,  and  minor  children  living:  at 
time  of  his  death,  can  not  be  Inaugurated 
in  probate  court. — Heydenfeldt  v.  Jacobs, 
107  Cal.  373,  378,  40  Pac.  492;  Hearst  v.  Hart, 
.128  Cal.  327,  328,  60  Pac.  846. 

St.  Same— Te  determine  right  of  posses- 
■*•*.— There  is  nothing:  in  this  code  relating: 
to  administration  of  estates  of  deceased 
persons  which  provides  for  exercise  of  ju- 
risdiction to  determine  rigrht  of  possession 
as  between  executor  and  heirs  or  other 
persons  of  real  estate  claimed  by  executor 
to  belong  to  estate,  nor  to  enforce  alleged 
trust  in  real  estate.  Such  trusts  are  within 
well-recognized  jurisdiction  of  superior 
courts  as  courts  of  equity,  and  they  alone 
have  jurisdiction  to  declare  and  enforce 
such  trust. — Haverstick  v.  Trudel,  51  Cal. 
431.  434,  Auguisola  V.  Amaz,  51  Cal.  435, 
438:  Estate  of  Davis,  136  Cal.  590,  598, 
69  Pac.  412;  Estate  of  Vance,  141  Cal.  624, 
(27,  75  Pac.  323.  See  Deck  v.  Gerke,  12  Cal. 
433,  73  Am.  Dec.   555,   560. 


*T.  State— To  foreclose  mortgage. — Pro- 
bate court  does  not  possess  power  to  afford 
relief  to  mortgagees  to  which  they  may  be 
entitled,  in  tribunals  created  for  their  use 
by  constitution,  and  as  mortgage-creditor 
has  right  to  foreclose  his  mortgage  upon 
condition  broken,  he  can  invoke  aid  of 
court  competent  to  afford  adaquate  relief. 
—Willis  v.  Farley,  24  Cal.  491,  500;  Estate 
of  Orr,  29  Cal.  101,  104;  Harp  v.  Calahan, 
41  Cal.  222,   233. 

3ft»  'Property  retained  by  administrator 
— tmta  shown  not  needed. — When  adminis- 
trator has  property  in  his  hands  which  was 
in  possession  of  intestate  at  time  of  his 
death,  and  which  has  regularly  devolved 
upon  him, — property  which,  If  necessary,  is 
applicable  to  purposes  of  administration, — 
H  is  his  duty  to  retain  possession  until  it 
sppears  that  It  will  not  be  needed  to  pay 
debts.  Burden  of  proof  and  of  allegation  on 
question  of  necessity  rests,  and  properly 
rests,  on  party  commencing  action  (dis.  op. 
Beatty,  C.  J.). — Murphy  v.  Clayton,  114  Cal. 
526.  529.  43  Pac.  613,  46  Pac.  460. 


nnder  contract  In  poases- 
omster  by  legatee. — Party  in  pos- 
session of  land,  under  contract  of  sale  with 
executrix  of  deceased,  who  was  also  residu- 
ary legatee,  which  contract  of  purchase  was 
carried  out  by  defendant,  though  executrix 
vas  not  empowered  by  court  to  sell  the 
bnd.  In  action  by  executrix  against  defend- 
ant for  possession,  must  be  regarded  in 
*quity  as  real  owner  of  the  land,  estate 
baring  been  fully  settled  save  the  entry  of 
decree,  which  it  was  duty  of  executrix  to 
spply  for  and  of  court  to  enter.  Power  of 
executrix,  sole  beneficial  owner  of  land,  to 
maintain  suit  against  one  holding  under 
her  personally,  must  be  regarded  as  termi- 
nated.— IfofHt  v.  Rosencrans,  136  Cal.  416, 
418,  69  Pac.    87. 


40.  "Recovery"  *—  Includes  proceedings 
for  condemnation. — The  word  "recovery,"  as 
used  In  above  section,  does  not  imply  that 
plaintiff  had  at  some  previous  time  owned 
or  been  in  possession  of  property.  It  is 
usual  to  speak  of  action  for  "recovery"  of 
money  under  contract  when,  as  matter  of 
course,  plaintiff  was  never  in  possession  of 
money.  Taking  the  word  in  this  sense,  pro- 
ceedings for  condemnation  of  land  fall 
within  provisions  of  the  section,  and  the 
money  awarded  as  compensation  is  to  be 
paid  to  defendant  in  proceeding. — Monterey 
County  v.  Cushing,  83  Cal.  507,  512,  23  Pac. 
700. 

41.  Representative— Liable  personally  on 
his  own  promise. — When  administrator  or 
executor  is  sued  upon  his  own  promise  or 
obligation,  made  or  incurred  after  death 
of  testator  of  intestate,  it  is,  not  necessary 
to  name  defendant  as  executor  or  adminis- 
trator, though  it  has  been  held  it  may  be 
done  by  way  of  description,  but  he  may 
be  proceeded  against  individually  and  judg- 
ment de  bonis  proprlis  had. — Melone  v. 
Davis,  67  Cal.  279,  282,  7  Pac.  703. 

42.  Rule  of  practice  as  to  copy  of  ac- 
count—.Applicable  to  administrator. — If  de- 
fendant, an  administrator  of  deceased,  is  not 
satisfied  with  general  allegation  of  com- 
plaint of  Indebtedness,  code  expressly  pro- 
vides remedy.  He  may  within  five  days  de- 
mand a  copy  of  plaintiffs  account.  If  he 
fails  to  avail  himself  of  right  thus  given 
him,  he  can  not  be  heard  to  say  that  com- 
plaint is  insufficient  on  grounds  of  uncer- 
tainty in  that  respect.  There  is  no  reason 
why  administrator  should  not  be  bound  by 
this  rule  of  practice. — Wise  v.  Hogan,  77 
Cal.  184.  186,  19  Pac.  278. 

43.  Street-assessment     snlts  —  Executor 

necessary  party  to. — It  may  be  that  under 
provisions  thirteen  and  seventeen  of  act  of 
April  1,  1872  (Stats.  1871-2  p.  818),  executors 
or  persons  other  than  heirs  and  devisees  are 
proper  parties  to  the  action,  and  that  their 
rights  can  not  be  foreclosed  unless  they  are 
made  defendants.  But  It  is  sufficient  to  say, 
where  defendant  Is  owner  In  fee,  that  he  Is 
only  necessary  party,  and  that  plaintiff  is. 
entitled  under  this  act  to  decree  of  fore- 
closure, whatever  may  be  rights  of  other 
parties  interested  who  are  not  joined  as 
defendants. — Phelan  v.  Dunne,  72  Cal.  229, 
230,  13  Pac.  662;  Plinn  ▼.  Gouley,  139  Cal. 
623,  624,  73  Pac.  542. 

44.  It  Is  true  the  resolution  of  intention 
to  Improve  street  In  front  of  property  de- 
scribed in  complaint  was  passed  by  board  of 
supervisors,  and  contract  for  the  work  let 
to  plaintiff  prior  to  death  of  said  James 
Dunne,  but  assessment  was  not  made  until 
after  his  death,  and  It  was  admitted  in 
answer  that  defendant  is  owner  of  the 
property,  the  same  having  been  devised  to 
him  by  his  father,  said  James  Dunne.  A.  J. 
and  T.  D.  Donnelly  were  named  In  will  as 
executors  and  duly  qualified  as  such,  and 
ever  since  have  been  and  are  now  in  pos- 
session  of  lands   affected  by   street-assess- 
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ment  Hen. — Phelan  v.  Dunne,  72  Cal.  229, 
230,  13  Pac.  6*2;  Flinn  v.  Gouley,  139  Cal.  623. 
624,  78  Pac.  542. 

45.  According  to  section  17  of  the  act  of 
April  1,  1872  (Stats.  1871-2  p.  818),  the  per- 
son owning  fee  or  in  possession  of  premises, 
or  exercising  acts  of  ownership  for  himself, 
or  as  administrator  or  guardian  or  person 
in  whom  legal  title  appears  by  recorded 
deed  to  be,  shall  be  deemed  the  owner.  For 
purposes  of  the  act  it  was  therefore  compe- 
tent that  action  to  collect  street  assessment 
should  have  been  brought  against  execu- 
trix (equivalent  for  this  purpose  to  admin- 
istrator), even  though  heirs  of  deceased  be 
in  fact  the  owners. — Parker  v.  Bernal,  66 
Cal.  118,  114,  4  Pac.   1090. 


beneficiary.  The  only  way  in  which  an  ac- 
tion can  be  brought  against  an  estate  is  to 
sue  administrator  or  executor  in  his  repre- 
sentative capacity.  Rule  Is  that  he  can  not 
be  sued  in  same  action  de  bonis  propriis  and 
de  bonis  testatoris  or  in  testa  toris. — Sterrett 
v.  Barker,  119  Cal.  492,  494,  51  Pac.  695. 


40.  Receipt  for  voluntary  payi 
foreign  state.  Is  acquittance. — Where  there 
are  no  debts  owing  by  estate  in  jurisdiction 
where  a  foreign  debtor  resides,  and  no  an- 
cillary administration  has  been  granted 
there,  principal  administrator  may,  in  such 
foreign  state,  receive  voluntary  payment 
from  debtor,  which  will  be  good  acquittance 
to  him,  even  if  ancillary  administrator 
should  be  subsequently  appointed.  —  Mc- 
Cully  v.  Cooper,  114  Cal.  258,  261,  56  Am.  St. 
Rep.  66,  71,  85  I*  R.  A.  492,  46  Pac.  82. 

47.  Title  by  adverse  possession  —  Hoi 
aided  by  Imperfect  foreclosure. — In  action 
brought  by  plaintiff  as  administrator  to  re- 
cover possession  of  certain  lands,  where  it 
appeared  by  will  of  one  Church,  deceased, 
that  his  widow  was  made  executrix  with 
right  to  dispose  of  estate  for  support  of 
herself  and  children,  which,  in  her  individ- 
ual capacity,  she  mortgaged  as  security  for 
loan,  and  upon  foreclosure  proceedings,  it 
was  purchased  by  defendant,  who  took  pos- 
session thereunder  and  exercised  complete 
ownership  for  six  years  prior  to  commence- 
ment of  this  action,  defendant  thereby  ac- 
quired title  to  premises  by  adverse  posses- 
sion, and  what  legal  interest  was  acquired 
by  foreclosure-sale  and  deed  was  immate- 
rial.—Webb  v.  Winter,  135  Cal.  455,  457,  67 
Pac.  691. 

48.  Voluntary  transfer  by  decedent  — 
Binds  heirs  and  administrators. — Where  it 
is  evident  that  for  adequate,  sufficient,  val- 
uable consideration,  which  has  never  been 
returned  or  offered  to  be  returned  to  John 
Partridge,  Louis,  with  a  full  knowledge  of 
of  the  facts  and  circumstances  of  John's 
claim  to  the  bonds,  and  acting  under  the 
advice  of  able  attorneys,  voluntarily  en- 
tered into  agreement  whereby,  he,  in  effect, 
transferred  to  John  all  his  (Louis')  inter- 
est, in  the  bonds,  and  acknowledged  John 
as  the  owner  thereof,  the  administrator  and 
heirs  of  Louis  are  bound  by  his  acts. — Jones 
v.  Tall  ant,  90  Cal.  386,  389,  27  Pac.  305. 

II.  ACTIONS  POR  AND  AGAINST  ESTATE. 

49.  Action— Against  eatate,  only  by  suit 
agalnat  executor  or  administrator. — An  ad- 
ministrator, like  trustee  of  express  trust, 
can    sue    or    be    sued    without    joining    his 


BO.  Same  Against  executor  of  former 
administrator,  maintainable. — Action  by  ad- 
ministrator of  estate,  against  executors  of 
will  of  former  administrator  of  same  estate, 
to  recover  moneys  received  from  insurance 
company  on  policy  of  insurance  upon  life 
of  intestate,  and  never  accounted  for  to 
estate,  may  be  maintained. — Curran  v.  Ken- 
nedy, 89  Cal.  98,  99,  26  Pac.  641. 

51.  Same— Any  necessary,  brought  to  re- 
cover property* — Executor  or  administrator 
may  maintain  an  action  necessary  either  to 
protect  possession  or  to  reduce  into  posses- 
sion property  of  estate  held  by  others.  In 
application  of  this  rule  the  difference  be- 
tween legal  and  equitable  estates  is  of  no 
practical  importance.  They  are  both  estates 
originating  by  law,  and  held  under  law,  and 
in  that  sense  are  legal  estates.  There  is 
therefore  no  reason  for  any  distinction  be- 
tween legal  actions  brought  on  the  title  and 
equitable  actions  brought  to  recover  prop- 
erty of  which  legal  title,  as  well  as  pos- 
session, is  in  another. — Collins  v.  O'Laverty. 
136  Cal.  31,  35,  68  Pac.  327. 

52.  Same— Legal  representative  of  a  de- 
ceased defendant— Has  tbe  right  to  answer 

to  the  merits  of  the  action,  under  above 
section. — Davidson  v.  All  persons,  18  Cal. 
App.  723,  731,  124  Pac.  570. 

58.  Action  against  personal  representa- 
tive of  deceased  person— Foreclosure  of 
mortgage. — Such  action  may  be  brought 
against  the  personal  representative  alone, 
and  heirs  at  law  need  not  be  joined. — Mc- 
Caughey  v.  Lyall,  152  Cal.  617,  93  Pac.   681. 

54.  Same  —  Power  of  legislature  an  to 
heirship  and  descents— "Due  process  of  law." 

— The  legislature  has  full  control,  and 
heirs  take  subject  to  the  conditions  im- 
posed; and  where  authority  is  given  to  fore- 
close a  mortgage  against  the  estate  by  suit 
against  the  personal  representative  alone, 
without  Joining  the  heirs  at  law,  the  stat- 
ute giving  Buch  authority  can  not  be  said 
to  contravene  the  provisions  of  the  consti- 
tution prohibiting  the  taking  of  property 
without  "due  process  of  law." — McCaugrhey 
v.  Lyall,  152  Cal.  617,  93  Pac.   681. 

55.  Same— For  services.  Is  transitory  ani 
may  be  maintained  against  administrator 
here. — Action  for  services  performed  or  to 
be  performed  under  contract  made  with  de- 
ceased is  transitory  in  its  nature  and  might 
have  been  maintained  against  decedent  had 
he  lived,  in  any  jurisdiction  in  which  he 
might  have  been  served  with  process;  and 
hence  his  administrator  was  properly  sued 
here   without    reference    to    where   contract 

was    made    or    was    to    be    performed. Mc- 

Cann  v.  Pennie,  100  Cal.  547,  552,  35  P^c 
158. 
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M.  Same— For  recovery  •*  any  property, 
•r  ts  ejalet  title. — This  statute  fives  admin- 
istrator right  to  maintain  actions  for  re- 
covery of  any  property,  real  or  personal, 
or  for  possession  thereof,  or  to  quiet  title 
thereto,  or  to  determine  any  adverse  claim 
thereto. — Ryer  v.  Fletcher  Ryer  Co.,  126 
CaL  412,  484,  58  Pac.  908;  Collins  v.  O'Lav- 
erty,  136  Cal.  31,  85,  68  Pac  327. 


87.  8— e  For  taxes  en  personal  prop- 
erty—Properly  brought  against  custodian  of 
estate. — In  action  to  recover  amount  of 
certain  taxes  on  personal  property  of  es- 
tate of  deceased  objection  that  action  should 
hare  been  brought  against  Cook,  as  special 
administrator  and  not  as  executor,  is  un- 
tenable. The  cause  of  action  is  for  taxes 
due  from  estate  of  decedent  and  is  properly 
brought  against  custodian  of  that  estate. 
No  order  nor  decree  for  distribution  of  prop- 
erty can  be  made  until  they  have  been 
paid.  The  liability  of  administrator,  there- 
fore, is  official  and  not  personal,  and  upon 
hie  resignation  or  discharge  such  liability  is 
assumed  by  his  successor  in  same  manner 
as  any  other  obligation  of  estate. — San 
Francisco  v.  Pennie.  98  Cal.  465,  475,  29 
Pac.  46. 

58.    sasse— In  ejectment,  docs  not  abate, 

iff  cans*  saurvtveaw — Above  section  authorized 
action  for  recovery  of  real  property,  or  for 
possession  thereof,  to  be  maintained  against 
executors  or  administrators  in  all  cases  in 
which  same  might  have  been  maintained 
against  their  respective  testators  or  intes- 
tates. In  this  state,  therefore,  cause  of  ac- 
tion which  may  be  enforced  by  action  which 
is  commonly  called  ejectment  survives.  An 
action  does  not  abate  "if  the  cause  of  action 
survive  or  continue." — Barrett  v.  Birge,  60 
Cal.  6S5,  668. 

ss.  Action  by  or  against  administrator— 
Oases  when. — Admitting  that  administrator 
may  sue  in  his  individual  name  to  recover 
property  belonging  to  estate,  yet  when, 
at  time  his  suit  is  brought,  plaintiff  has 
ceased  to  be  administrator  of  estate,  he  can 
not  be  sned  as  administrator  and  no  cause 
of  action  exists  in  him. — Afllerbach  v.  Mc- 
Govern,  79  Cal.  268,  272,  21  Pac.  837;  Estate 
of  Noah,  88  Cal.  468,  471,  26  Pac.  361. 

is.  Same  —  Surviving  decedent,  may  be 
— Islslai  d  by  administrator. — Where  ac- 
tion could  have  been  maintained  by  admin- 
istrator's Intestate  in  his  lifetime,  it  fol- 
lows, not  only  under  decisions,  but  by 
express  provisions  of  above  section,  that  it 
can  now  be  maintained  by  his  administra- 
tor.—Collins  v.  O'Laverty,  136  Cal.  31,  35, 
tt  Pac,  327. 

tL  fsmr  TrTfhsTf  joining  heirs  or  bene- 
ftrtarles, — Sections  369,  1581,  ante,  and  above 
**ctlon,  broadly  define  the  powers  of  ad- 
ministrators In  matters  of  litigation.  They 
way  aue  without  joining  heirs  or  beneflci- 
ftrtes.—Robertson  v.  Burrell,  110  Cal.  568, 
Ki.  42  Pac.  1086. 

«*>    Deed  of  decedent— I*o«t  or  destroyed 
of  new  deed— Snlt  against  ad- 


ministrator to  compel. — Under  the  provi- 
sions of  the  above  section  an  action  will  lie 
against  the  administrator  of  the  estate  of 
a  deceased  person  to  compel  the  execution 
and  delivery  of  a  deed  conveying  the  title 
to  lands,  where  a  deed  executed  by  the  de- 
cedent thereto  was  never  recorded,  and  has 
been  either  lost  or  destroyed. — Wood  v. 
Long,  44  Cal.  App.  185,  186  Pac.  415,  fol- 
lowing the  doctrine  in  Cummings  v.  Coe, 
10  Cal.  530;  approving  doctrine  in  Kent  v. 
Church  of  Saint  Michael,  136  N.  Y.  10,  32 
Am.  St.  Rep.  693,  18  L.  R.  A.  331,  32  N.  E. 
704. 

III.  ADMINISTRATOR— POWERS  OF. 

63.  Administrator-— Can  not  pledge  prop- 
erty of  estate. — Pending  administration, 
Parks,  administrator,  borrowed  moneys  of 
defendant,  giving  as  security  a  certain  cer- 
tificate of  stock.  Plaintiff  borrowed  this 
money  as  he  represented  to  defendant,  for 
purpose  of  paying  debts  resting  against 
estate  of  deceased,  and  subsequently,  after 
demand  made,  brought  present  action  to  re- 
cover from  defendant  possession  of  this 
certificate  of  stock.  Judgment  in  his  favor 
must  be  affirmed.  Executor  had  no  authority 
to  pledge  certificate  of  stock  to  defendant. 
It  was  property  of  estate,  and  he  could  no 
more  pledge  it  to  defendant  than  he  could 
have  sold  it  to  him. — Parks  v.  Mockenhaupt, 
133  Cal.  424,  425,  68  Pac.  875. 


64.  Some— Same— Unless  actual  deficiency 
of  assets. — Law  does  not  encourage  useless 
litigation,  and,  therefore,  does  not  author- 
ize administrator  to  commence  action  for 
which  there  is  no  apparent  necessity.  He 
can  not  sue  to  recover  assets  of  estate,  un- 
less it  appears  that  there  is  an  actual  de- 
ficiency of  assets  (dis.  op.  Beatty,  C.  J.).— 
Murphy  v.  Clayton,  114  Cal.  526,  529,  43  Pac. 
613,  46  Pac.  460. 

65.  Same— Has  Interest  In  decedent's  real 
estate. — Administrator  has  Interest  in  de- 
cedent's real  estate,  within  meaning  of  sec- 
tion 1452,  ante,  of  this  code?  and  if  another 
is  asserting  claim  adversely  to  such  inter- 
est, he  may  maintain  action. — Pennie  v. 
Hlldreth,   81  Cal.  127,  130,  22  Pac.  398. 
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Same— Has  only  statutory  power  to 
enforce  trust. — Administrator  has  no  power, 
except  such  as  is  expressly  conferred  by 
statute,  and  statute  nowhere  confers  upon 
him  power  to  bring  suit  to  enforce  trust  and 
compel  conveyance  of  land  to  himself. — 
Janes  v.  Throckmorton,  67  Cal.  368,  387; 
Field  v.  Andrada,  106  Cal.  107,  108,  39  Pac. 
323;  Say  ward  v.  Houghton,  119  Cal.  546,  550, 
51  Pac.  853.  52  Pac.  44. 

67.  Distinguished  in:  Collins  v.  O'Lav- 
erty,  136  Cal.  31,  33,  68  Pac.  327,  as  decided 
before  amendment  1895  of  above  section. 

68.  Same— In  actions,  represents  all  In- 
terested.— Administrator,  appearing  in  ac- 
tion involving  interests  of  estate,  represents 
not  only  heirs  and  creditors  of  deceased, 
but  also  title  which  deceased  had  at  time 
of    his    death. — Cunningham    v.    Ashley,    45 
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Cal.  485,  493;  McLeran  v.  Benton,  73  CaL 
329,  332,  2  Am.  St.  Rep.  821,  14  Pac.  879; 
Spotts  v.  Hanley,  85  Cal.  155,  167,  24  Pac. 
738;  Dennis  v.  Bint,  122  Cal.  39,  44,  68  Am. 
St.  Rep;  17,  22,  54  Pac.  378.  See  Jenkins 
v.  Jensen,  24  Utah  108,  123,  66  Pac.  773. 

60.  Same — May  ane  to  determine  claim 
adverve  to  estate. — In  action  brought  by  ad- 
ministrator with  will  annexed  to  determine 
interest  which  defendants  claim  adversely 
to  certain  real  property,  objection  that  suit 
is  improperly  brought  in  name  of  adminis- 
trator is  untenable.  By  law  •  of  this  state 
all  property  of  deceased — real  and  personal 
— remains  in  possession  of  administrator 
until  administration  of  estate  is  had,  or  de- 
cree of  distribution  is  made  by  probate 
court. — Curtis  v.  Sutter,  15  Cal.  260,  264; 
Teschemacher  v.  Thompson,  18  Cal.  11,  20; 
Pennie  v.  Hildreth,  81  Cal.  127,  130.  22  Pac. 
398. 

70.  Same— Of  tax-collector,  no  right  to 
county  collection*. — In  action  in  equity, 
brought  against  administrator  of  one  who 
was  sheriff  and  ex-offlclo  tax-collector  in 
Nevada  County,  judgment  that  he  be  re- 
quired to  pay  money  into  hands  of  county 
treasurer,  he  being  proper  custodian  of  pub- 
lic money,  was  properly  rendered  in  behalf 
of  plaintiff.  Defendant  was  wrongfully  In 
possession  of  specific  fund,  which  constitutes 
no  part  of  estate  of  intestate,  and  defend- 
ant's appointment  as  administrator  con- 
ferred upon  him  no  authority  to  take  or 
retain  the  fund.  He  occupies  position  of  one 
who  takes  possession  without  authority  of 
property  belonging  to  another,  and  may  be 
treated  as  a  testator  de  son  tort. — People  v. 
Houghtaling,  7  Cal.  348,  352;  Gunter  v. 
Janes,  9  Cal.  643,  658;  Hardy  v.  Hunt,  11  Cal. 
343,  350,  70  Am.  Dec.  787,  790;  Lathrop  v. 
Bampton,  31  Cal.  17,  23. 


71.  Same— Represent*  creditor*. — If  ad- 
ministrator is  not  one  upon  whom  estate 
of  vendor  devolves  In  trust  for  others, 
within  meaning  of  section  3440  of  Civil 
Code,  still  he  represents  creditors,  exactly 
same  as  sheriff  does,  who  seizes  goods  of 
fraudulent  vendor  on  execution,  and  he  may 
Justify  his  right  to  claim  and  delivery  of 
property  of  deceased  upon  same  grounds 
<dis.  op.  Beatty,  C.  J.).— Murphy  v.  Clayton, 
114  Cal.  526,  529,  43  Pac.  613,  46  Pac.  460. 

72.  Administratrix — Can  not  ■■«  herself 
as  administratrix. — In  superior  court  in 
Nevada  County,  Mary  F.  Byrne,  in  hex  sim- 
ple, non-official  character,  sued  herself  as 
administratrix  of  estate  of  her  deceased 
father.  As  plaintiff  she  actively  prosecuted 
action,  giving  material  and  important  testi- 
mony for  plaintiff.  As  defendant,  she  failed 
to  answer  or  demur,  and  her  default  was 
duly  entered.  Judgment  was  rendered  in 
her  favor  as  plaintiff  and  against  her  as 
defendant.  Mary  F.  Byrne  could  not  appear 
as  one  of  parties  plaintiff,  and  also  as  a 
party  defendant,  and  Judgment  was  re- 
versed.— Byrne  v.  Bryne,  94  Cal.  576,  581, 
29   Pac.  1115,   30   Pac.   196. 


73.  Action  brought  to  foreclose  mortgage 
by  Thomas  W.  Mann  to  plaintiff,  and  there- 
after mortgageor  and  his  wife  conveyed 
mortgaged  premises  to  one  Abel  Mann,  who 
died;  plaintiff  thereafter  became  his  admin- 
istrator, and  thereafter  assigned  mortgage- 
debt  to  Adolphus  Brown  for  purpose  of  hav- 
ing mortgage  foreclosed,  and  thereafter 
Adolphus  Brown  brought  suit,  in  his  own 
name,  to  foreclose  the  mortgage  against 
mortgageor  and  present  plaintiff  as  admin- 
istrator of  estate  of  Abel  Mann.  The  pro- 
ceedings had,  after  transfer  of  note  and 
mortgage  by  plaintiff  (Charles  Brown)  to 
Adolphus  Brown,  with  suit  thereon,  must 
be  disregarded  because  Charles  Brown,  be- 
ing administrator  of  estate  of  Abel  Mann, 
could  not  under  name  of  Adolphus  Brown 
have  action  for  his  own  benefit  against  him- 
self as  administrator  to  foreclose  the  mort- 
gage^Brown  v.  Mann,  71  Cal.  192,  193,  12 
Pac.  61;  Norton*  v.  Walsh,  94  Cal.  664,  29 
Pac.  1109;  Byrne  v.  Byrne,  94  Cal.  576,  579, 
29  Pac.  1115,  30  Pac  196. 

74.  Same— Proper  party  to  action  to  quiet 
title. — In  action  to  quiet  title  to  real  estate, 
administratrix  and  heirs  at  law  were  proper 
parties  defendant. — Louvall  v.  GriJley,  70 
Cal.  507,  509,  11  Pac.  777. 

IV.     EXECUTOR— POWERS    OP. 

75.  May  ■ne— Aa  tenant  In  common. — Ex- 
ecutors and  administrators  can  maintain  ac- 
tions for  possession  of  real  property  as  ten- 
ants in  common,  in  all  cases  where  their 
testators  or  Intestates  could  have  main- 
tained them,  until  administration  of  estate 
they  represent  is  closed,  or  property  dis- 
tributed under  decree  of  probate  court. — 
Meeks  v.  Hahn,  20  Cal.  620,  628;  To uc hard 
v.  Keyes,   21  Cal.  202,  208.' 

76.  Same  —  Co-executor  dalmlna*  ad- 
versely.— Plaintiff,  the  daughter,  was  spe- 
cial administratrix  and  commenced  action 
against  son  of  deceased  to  obtain  judgment 
canceling  certain  instrument  purporting  to 
be  deed  executed  by  deceased,  conveying  to 
him  a   certain  piece  of  land  and  decreeing 

•  that   said   property   belongs   to   said    estate. 
Thereafter,  under  a  will  of  deceased,  plain- 
tiff  and   defendant    were    appointed    execu- 
trix   and    executor,    and    thereafter     court 
made  an   order   substituting   said   daughter 
as  executrix,  in  place  of  herself  as  admin- 
istratrix, as  plaintiff.    The  point  that  judg- 
ment  is   erroneous,    upon   ground    that    one 
executor  can  not  maintain  action  against  his 
co-executor  for  exclusive  possession  of  prop- 
erty of  estate,   is  untenable.    Action    Is   not 
by  one  executor  to  recover  from  co-execu- 
tor   exclusive    possession    of    property    ad- 
mitted by  both  to  be  property  of  estate,  but 
action    by    executrix    to    recover    what    she 
claims    to    be   property   of   estate   from    de- 
fendant,   who    asserts    that    such    property 
belongs   to  him   in   his   individual   capacity, 
and  is  not  an  asset  of  the  estate.    Defend- 
ant can  not  avoid  trial  on  merits  and   hold 
property  on  ground  that  being  one   of   ex- 
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teuton  he  can  not  be  sued. — Stohr  v.  Stohr, 
36  Cal  Dec  495,  496,  82  Pac.  777. 


77.  sanw.  For  convention— After  death 
asd  eefere  letter*. — Administrator  may  in- 
ttltnte  action  In  nature  of  action  of  trover 
in  his  own  name — his  special  property  being 
sufficient  for  that  purpose — against  person 
who,  after  death  of  deceased  and  before 
tatting  of  letters  of  administration,  con- 
verts to  his  own  use  personal  property  of 
estate  of  deceased.  His  right  of  action  in 
such  case  Is  same  as  in  case  of  conversion 
after  his  appointment  as  administrator. — 
Jahns  v.  Nolting,  29  Cal.  508,  511;  Ham  v. 
Henderson,  50   Cal.   367,   369. 

78b    Baste  —  On     note     aad     mortgage. — 

Where  note  and  mortgage  were  given  to 
foreign  co-executor  for  amount  of  assets 
received  from  him  belonging  to  estate,  such 
foreign  executors  may  maintain  an  action 
is  mortgagees  under  mortgage,  and  it  is 
not  necessary  for  them  to  take  out  letters 
testamentary  thereon.  Claim  is  asset  which 
came  into  bands  of  co- trustee,  without  ad- 
ministration, which  he  was  entitled  to  re- 
ceive, and  there  being  no  claim  of  any 
kind,  either  by  creditor  or  distributee  in  this 
state,  it  was  his  duty  to  turn  it  over  for 
distribution  according  to  laws  of  foreign 
state.— Fox  ▼.  Tay,  89  Cal.  839,  350,  23  Am. 
8t.  Rep.  480,  24  Pac.  855,  26  Pac.  897. 

It.  Same— To  ejalet  title  baaed  oa  right 
*•  Maseaatasu — Claim  of  plaintiff  that  ac- 
tion to  quiet  title  to  real  estate  can  not  be 
maintained  by  administrator,  for  reason  that 
he  has  no  title  to  property,  conceding  title 
is  decedent  at  time  of  his  death,  can  not  be 
maintained;  it  is  clearly  not  necessary  that 
he  have  title  to  property.  If  he  has  right 
to  possession  and  another  is  claiming  es- 
tate or  Interest  adverse  to  such  right,  he 
nay  maintain  the  action.  Language  of  code 
is  broad  enough  to  cover  every  interest  or 
estate  in  lands  of  which  the  law  takes 
cognisance. — Pennle  v.  Hildreth,  81  Cal.  127, 
H6,  22  Pac  898  (con.  op.  Works,  J.);  Mc- 
Orath  v.  Wallace.  85  Cal.  622,  630,  24  Pac. 
*M;  Pioneer  Land  Co.  v.  Maddux,  109  Cal. 
til.  €41,  50  Am.  St.  Rep.  72,  42  Pac.  295; 
Stephenson  ▼.  Deuel,  125  Cal.  656,  663,  58 
Pac.  258. 


defendant 
Icr  repudiated  eoatraet  of 
these* — Action  may  be  brought  by  an 
executrix  to  quiet  title  to  land  in  posses- 
*1°b  of  defendant  under  contract  of  pur- 
chase,  which  contract  has  been  repudiated 
by  him,  and  under  which  he  obtained  pos- 
session, tarmfl  of  which  he  has  failed  to  ful- 
fil aad  balance  due  upon  which  he  has  re- 
taedto  pay.  Defendant  will  not»be  allowed 
to  retain  possession  of,  and  title  to,  prop- 
erty without  paying  the  balance  due  on 
Purchase-price,  and  he  can  not  take  land, 
**M  for  by  deceased,  and  claim  all  benefits 
of  contract  without  assuming  the  burden. 
—Woodward  v.  Hennegan,  128  Cal.  298,  296, 
M  Pac  780. 


V.  NEW  LIABILITY  OF   ESTATE. 

81.  Estate  aot  bound— By  eoatraet  of  ad- 
ministrator or  executor* — Executors  and  ad- 
ministrators can  not  by  virtue  of  their  gen- 
eral powers  as  such  make  any  contract 
which  will  bind  estate  and  authorize  judg- 
ment de  bonis  decedentis.  But  on  contracts 
made  by  them  for  necessary  matters  re- 
lating to  estate,  they  are  personally  liable, 
and  must  see  to  it  that  they  are  reimbursed 
out  of  assets. — Renwlck  v.  Garland,  1  Cal. 
App.  237,  238,  82  Pac.   89. 

See  par.  84,  this  note. 

82.  Same— Same— Who  la  personally  li- 
able.— Power  of  executrix  to  bind  estate  by 
contract  for  future  sale,  even  though  will 
authorized  her  to  sell  is  doubtful.  That 
would  not  seem  to  answer  purpose,  in  con- 
ferring authority  upon  one  whose  only 
function  is  to  pay  debts  and  hold  property 
for  final  distribution.  The  power  is  given  to 
facilitate  administration  and  not  to  enable 
representative  to  carry  on  business.  But 
even  In  latter  case,  when  executor  is  au- 
thorized to  carry  on  business,  creditor  must 
look  to  executor  personally.  Right  to  hold 
estate  is  in  representative  only. — Sterrett 
v.  Barker,  119  Cal.  492,  494,  51  Pac.  695; 
Brlggs  v.  Breen,  123  Cal.  657.  660,  56  Pac. 
633,  886;  Miller  v.  Gray,  136  Cal.  261,  264, 
68  Pac.  770. 

83.  Same — For  drilling;  well  on  estate, 
aot  payable  by  estate. — In  action  brought  to 
recover  balance  due  on  contract  made  by 
plaintiffs  with  defendant,  as  executrix,  by 
which  plaintiffs  agreed  that  they  "would 
drill  a  well  for  defendant  on  property  of 
said  estate  in  said  county,"  though  court 
found  that  contract  was  as  alleged  in  com- 
plaint and  that  same  was  duly  performed 
according  to  its  terms,  judgment  can  not  be 
rendered  that  said  amount  be  paid  to  plain- 
tiffs from  funds  of  estate  of  deceased. — 
Renwick  v.  Garland,  1  Cat  App.  287,  238, 
82  Pac.  89. 

84.  Same— Representative  no  power  to 
create  debt  against  estate* — Action  can  not 
be  maintained  against  executrix  upon  claim 
that  she,  as  such  executrix,  and  said  estate 
became  indebted  to  pay  sum  of  money  "on 
account  of  money  received,  paid,  laid  out, 
and  expended  for  benefit  of  said  estate." 
Allegation  shows  no  liability  on  part  of 
estate  to  plaintiff.  Executrix  had  no  power 
to  create  debt  against  deceased.  Indeed, 
rule  1b  that  executors  and  administrators 
can  not  by  virtue  of  their  joint  powers,  ah 
such,  make  any  contracts  which  will  bind 
estate,  and  authorize  judgment  de  bonis 
decedentis.  But,  on  contracts  made  by  them 
for  necessary  matters  relating  to  estate, 
they  are  personally  liable  and  must  see  to 
it  that  they  are  reimbursed  out  of  assets 
of  estate. — Sterrett  v.  Barker,  119  Cal.  492, 
495,  51  Pac.  695;  Miller  v.  Gray,  136  Cal.  261, 
264,  68  Pac.  770. 

See  par.  81,  this  note. 


88.     Same— Same— Only    under    statute. — 

Administrator    can    not    contract    so    as    to 
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make  his  estate  liable,  except  as  authorized 
by  statute. — Sterrett  v.  Barker,  119  Cal.  492, 
495,  51  Pac.  695;  Miller  v.  Gray,  136  Cal.  261, 
264,  68  Pac.  770. 

86.  Same— For  tort  of  executor  or  admin- 
istrator.— Estate  can  not  be  held  liable  for 
tort  committed  by  administrator  or  execu- 
tor, nor  for  damages  for  breach  of  contract 
entered  into  by  executor. — Sterrett  v.  Bar- 
ker, 119  Cal.  492,  494,  51  Pac.  695;  Briggs 
v.  Breen,  123  Cal.  657,  660,  56  Pac.  633,  886; 
Miller  v.  Gray,  136  Cal.  261,  264,  68  Pac.  770. 
See  Fletcher  v.  American  T.  &  B.  Co.,  Ill 
Ga.  300,  78  Am.  St.  Rep.  201,  202,  36  S.  E. 
767. 

87.  Action  against  administrator  of  es- 
tate to  recover  damages  for  personal  in- 
juries alleged  to  have  been  sustained  by 
plaintiff  in  consequence  of  neglect  of  de- 
fendant to  keep  in  proper  repair  portion  of 
public  street  upon  which  fronted  a  lot  be- 
longing to  testator,  can  not  be  maintained 
against  administrator  as  such.  Foundation 
of  this  action  is  personal  tort  of  defendant 
and  not  of  his  testator,  and  it  Is  general 
rule  of  law  that  no  action  will  lie  against 
executor  or  administrator,  to  which  his 
testator  or  intestate  was  not  liable. — Eu- 
stace v.  Jahns,  38  Cal.  3,  21;  Melone  v. 
Davis,  67  Cal.  279,  282,  7  Pac.  703;  Sterrett 
v.  Barker,  119  Cal.  492,  494,  51  Pac.  695; 
Briggs  v.   Breen,  123  Cal.   657,   660,   68  Pac. 


770;  Nickals  v.  Stanley,  146  Cal.  724,  727,  81 
Pac.   117. 

88.  No  action  can  be  maintained  against 
administrator  as  such  that  is  founded  upon 
malfeasance,  misfeasance,  or  for  tort. — Me- 
lone v.  Davis,  67  Cal.  279,  282,  7  Pac.  703. 

88.  Same— For  treble  rent  vnder  section 
1174,  ante. — Proceeding  under  section  1161, 
ante,  is  statutory  and  can  be  resorted  to 
only  in  cases  by  and  against  parties  men- 
tioned in  statute.  Executor  of  the  last  will 
and  testament  of  decedent,  who  in  his  life- 
time was  tenant,  is  not  such  person  or  a 
subtenant;  yet  it  is  only  when  tenant  con- 
tinues in  possession,  "in  person  or  by  sub- 
tenant" that  the  action  can  be  maintained. 
— Martel  v.  Meehan,  63  Cal.  47,  50. 


Same— Same— Landlord  presumed  to 
know  death  of  tenant  possible. — Landlord, 
when  he  lets  his  property,  must  be  pre- 
sumed to  anticipate  possible  contingency  of 
tenant's  death  during  term  of  lease,  and  to 
know  that,  in  that  event,  he  will  not  be  en- 
titled to  resort  to  extraordinary  remedy  as- 
serted in  section  1161,  ante.  There  is  no 
good  reason  why  language  of  code  should 
be  strained  so  as  to  uphold  Judgment 
against  an  estate,  in  nature  of  penalty,  for 
three  times  amount  which  would  be  due  for 
rent  if  tenant  had  lived. — Martel  v.  Meehan, 
63  Cal.  47,  50.  See  Knowles  v.  Murphy,  107 
Cal.  107,  112,  40  Pac.  111. 


§  1583.    MAY  MAINTAIN  ACTIONS  FOB  WASTE,  CONVERSION,  AND 

TRESPASS.    Executors  and  administrators  may  maintain  actions  against  any 

person  who  has  wasted,  destroyed,  taken,  or  carried  away,  or  converted  to  his 

own  use,  the  goods  of  their  testator  or  intestate,  in  his  lifetime.    They  may 

also  maintain  actions  for  trespass  committed  on  the  real  estate  of  the  deoedent 

in  his  lifetime. 

History:  Enacted  March  11,  1872,  re-enactment  of  $  196  Probate 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  225,  held  unconstitutional,  see  history,  §  5  ante. 


EXECUTIONS,  ETC.— ACTIONS  FOB 

WASTE,  CONVERSION,  AND 

TRESPASS. 

1.  Conversion — After  death  and  before  letters 

justifies  action. 

2.  Same — Interference  with  possession  is. 

3.  Same — Refusal  to  allow  redemption  is. 

4.  Same — Sale  pretended,  without  delivery  or 

change  of  possession. 

5.  Property    recovered    when    acts    not    sanc- 

tioned by  court. 

6.  Special  authority — Not  needed  to  sue  for 

conversion. 

7.  Widow  can  not  sell  property  of  estate — 

And  thinking  so  no  defense. 

1.  Conversion — After  death  and  before 
letters  jnatlflea  action. — Right  of  adminis- 
trator of  an  estate  to  possession  of  personal 
estate  of  deceased  takes  effect,  by  relation, 
as  of  date  of  death  of  intestate.     He  may. 


therefore,  institute  an  action  in  nature  of 
an  action  in  trover  in  his  own  name — a 
special  property  being-  sufficient  for  that 
purpose — against  person  who,  after  death 
of  deceased  and  before  issuing:  of  letters 
of  administration,  converts  to  his  own  use 
personal  property  of  estate  of  deceased. 
His  right  of  action  In  such  cases  Is  same  as 
In  case  of  conversion  after  his  appointment 
as  administrator. — Jahns  v.  Nolting,  29  Cal. 
508,  511;  Ham  v.  Henderson,  50  Cal.  367,  369. 
See  par.  7,  this  note. 

2.     Same  —  Interference    with    possession 

Is. — Until  distribution,  administrator  is  ab- 
solutely entitled  to  possession  of  all  per- 
sonal property  of  estate,  and  any  Interfer- 
ence with  that  property  by  any  person 
which  has  effect  of  depriving  administrator 
of  possession  Is  conversion,  and  he  is  en- 
titled to  recover  therefor  without  proving 
an  Indebtedness  to  satisfy  which  property 
is  necessary. — Horton  v.  Jack,  115  Cal.  29, 
34,  46. Pac.  920. 
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SL    torn*— Refusal  to  allow  redemption  la. 

—The  defendant,  as  executor,  on  the  11th 
of  Hay,  1897,  occupied  relation  of  pledgee 
of  plaintiff.  On  that  date  and  thereafter 
he  renounced  that  relationship  and  notified 
plaintiff  that  he  no  longer  held  property 
in  pledge,  but  asserted  ownership  therein, 
and,  acting  upon  that  claim,  thereafter  sold 
property  as  his  own.  He  thereby  made 
conversion  of  property  so  pledged  and  Judg- 
ment for  value  of  bonds  at  date  of  conver- 
sion with  recoupment  of  damages  crediting 
amount  of  debt  at  that  date  was  a  proper 
Judgment. — Lowe  v.  Osmun,  2  Cal.  App.  Deo. 
(Whiting),  530,  585,  86  Pac.  729. 

4.  Sane— Sale  pretended,  without  deliv- 
ery or  emangje  of  poMeoslon. — An  action 
may  be  brought  by  an  executor  of  will  of 
decedent  to  recover  from  defendant  dam- 
ages for  conversion  of  personal  property 
belonging  to  estate  of  deceased.  There 
*u  evidence)  tending  to  show  that  not- 
withstanding sale  of  property  to  defendant 
as  claimed  by  her,  such  sale  was  not  ac- 
companied by  an  immediate  delivery,  and 
followed  by  continued  change  of  possession 
of  things  transferred;  and  as  consequence 
of  these  facts,  if  they  existed,  sale  was 
▼old,  not  only  as  against  creditors,  but 
alio  as  against  any  person  on  whom  estate 
of  Wearman,  the  vendor,  devolved  in  trust 
for  benefit  of  others  than  himself. — Kelly 
v.  Marphy,  70  Cal.  560,  561,  563,  12  Pac.  467. 

See  note  97  Am.  Dec.  841. 


5.  Property  recovered  when  sets  not 
sanctioned  by  court. — Administrator  of  an 
estate  is  entitled  to  treat  as  converted  by 
purchaser,  property  purporting  to  have 
been  sold,  where  neither  sale  nor  supposed 
payment  was  sanctioned  by  probate  court, 
and  title  to  property,  therefore,  remained 
in  estate,  and  administrator  may  recover 
its  value  from  such  purchaser. — Horton  v. 
Jack,  115  Cal.  29,   88,  46  Pac.   920. 

«.  Special  authority— Not  needed  to  ne 
for  conversion. — Executors  are  entitled  to 
institute  an  action  for  possession  of  wood, 
or  if  that  can  not  be  had,  for  its  value, 
wrongfully  cut  upon  real  property  of  es- 
tate of  deceased,  with  general  authority 
conferred  upon  them  by  statute,  and  re- 
quire no  special  authorisation  for  that  pur- 
pose.—Halleck  v.  Mixer,  16  Cal.  574,  580; 
Wall  v.  Williams,  91  N.  C.  477,  482;  Phelps 
v.  Church,  99  Fed.  688,  684,  685,  40  C.  C.  A. 
72,  58  U.  S.  App.  557. 

See  note  17   Am.  Dec.  242,  244. 

T.  Widow  can  not  sell  property  of  es- 
tate—Aad  thinking;  so  no  defense* — In  ac- 
tion to  recover  value  of  personal  property 
alleged  to  have  been  converted  by  defend- 
ant, it  is  no  defense  to  state  that  said 
property  was  sold  by  widow  of  deceased  in 
her  individual  capacity,  or  was  made  under 
mutual  mistake  of  law  between  widow  and 
purchaser,  each  erroneously  believing  that 
former  had  legal  right  to  sell  property. — 
Snyder  v.  Jack,  140  CaL  584,  585,  74  Pac. 
189,  855. 

See  par.  1,  this  note. 


§1534.  EXECUTOR  AND  ADMINISTRATOR  HAY  BE  SITED  FOB 
WASTE  OB  TRESPASS  OF  DECEDENT.  Any  person  or  his  personal  repre- 
sentatives may  maintain  an  action  against  the  executor  or  administrator  of  any 
testator  or  intestate  who  in  his  lifetime  has  wasted,  destroyed,  taken,  or  carried 
away,  or  converted  to  his  own  use,  the  goods  or  chattels  of  any  such  person,  or 
committed  any  trespass  on  the  real  estate  of  such  person. 

History:     Enacted  March  11,  1872,  re-enactment  of  § 197  Probate  Act 

ACTION  AGAINST  EXECUTOR,  ETC.,  FOR      flted   by    the   act— George   v.  McBffanus,   27 
WASTE  OR  TRESPASS.  Cal.  App.  414,  150  Pac.  78. 


2,2.  Action    against    executor    for   waste    or 
trespass — Construction  of  section. 

3.  Penal  statute  or  tort — Not  basis  of  ac- 

tion against  representatives. 

4.  Value  of  property  acquired  by  testator — 

Recovered  against  executors. 

1*  Actios  ma~atn«t  execotor  for  waste  or 
twsjm  Conotmetlon  of  section. — Above 
section  does  not  apply  alone  to  cases  where 
the  deceased  had  In  his  lifetime  destroyed 
foods  or  chattels  of  which  he  was  in  pos- 
session, as  each  of  the  words  "wasted,  de- 
coyed, taken,  or  carried  away"  must  not 
only  be  given  the  same  effect,  but  should 
be  construed  in  accordance  with  the  plain 
Import  of  the  Language  used;  and  it  is  Im- 
material  that   the  deceased  was  not   bene- 


2.  An  action  for  damages  for  Injuries  to 
an  automobile  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant,  is  not 
abated  by  the  death  of  the  defendant  dur- 
ing the  pendency  of  the  action,  as  the  com- 
mon-law rule  has  been  modified  by  above 
section. — George  v.  McManua,  27  Cal.  App. 
414,  150  Pac.  78. 

8.  Penal  statute  of  tort— Not  baste  of 
actio*  aa-alnot  representative*. — No  action 
can  be  sustained  against  an  executor  or 
administrator,  as  such,  on  penal  statute; 
nor  when  cause  of  action  founded  upon 
any  malfeasance,  or  misfeasance,  or  a  tort 
or  arises  ex  delictu,  such  as  false  imprison- 
ment, aaaault  and  battery,  slander,  deceit 
diverting  watercourse,  etc.,  by  decedent 
and-  when   complaint  imputes   tort   done   to 
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person  or  goods  of  another  by  testator  or 
intestate. — Eustace  v.  Jahns,  88  CaL  8,  28; 
Melone  v.  Davis,  67  Cal.  279,  282,  7  Pac. 
708;  Fox  v.  Hale  &  Norcross  S.  M.  Co.,  108 
Cal.  478,  488,  41  Pac.  828;  Sterrett  v.  Barker, 
119  CaL  492,  494,  51  Pac.  695;  Brlggs  v. 
Breen,  128  CaL  657,  660,  56  Pac.  683,  886. 


4.  Valve' of  property  acquired  by  testa- 
tor —  Recovered  ajratnat  executors. — Under 
above  section  an  action  may  be  brought 
again st  executors  for  value  of  property 
wrongfully  acquired  which  benefited  testa- 
tor.— Fox  v.  Hale  &  Norcross  S.  M.  Co.,  108 
Cal.  478,  483,  41   Pac.  328. 


1  *i 


§1585.  SURVIVING  PARTNER  TO  SETTLE  UP  BUSINESS.  INTEREST 
THEREIN  TO  BE  APPRAISED.  ACCOUNT  TO  BE  RENDERED.  When  a 
partnership  exists  between  the  decedent,  at  the  time  of  his  death,  and  any 
other  person,  the  surviving  partner  has  the  right  to  continue  in  possession  of 
the  partnership,  and  to  settle  its  business,  but  the  interest  of  the  decedent  in 
the  partnership  must  be  included  in  the  inventory,  and  be  appraised  as  other 
property.  The  surviving  partner  must  settle  the  affairs  of  the  partnership 
without  delay,  and  account  with  the  executor  or  administrator,  and  pay  over 
such  balances  as  may  from  time  to  time  be  payable  to  him,  in  right  of  the 
decedent.  Upon  the  application  of  the  executor  or  administrator,  the  court,  or 
a  judge  thereof,  may,  whenever  it  appears  necessary,  order  the  surviving  part- 
ner to  render  an  account,  and  in  case  of  neglect  or  refusal  may,  after  notice, 
compel  it  by  attachment;  and  the  executor  or  administrator  may  maintain 
against  him  any  action  which  the  decedent  could  have  maintained. 

History:  Enacted  March  11,  1872,  re-enactment  of  § 198  Probate 
Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C. 
P.  Pt),  p.  98. 


PARTNERSHIP— SURVIVOR  TO  SETTLE 

UP  AFFAIRS. 

I.  In  General,  1-8. 
IL  Partnership  Affairs,  9-16. 
III.  Surviving  Partner,  17-34. 

I.  In  General. 

*1.  Account  of  executors  settled,  regard- 
less of  settlement  with  partners. 

2, 3.  Same — Where  account  not  final. 

4.  Action  against  partnership— Death  of 

partner    pending  —  Form    of    judg- 
ment. 

5.  Assets  of  estate — The  individual  estate 

of  decedent. 

6.  Assets  of  firm — Not  assets  in  hands  of 

administrator. 

7.  Conflicting   claims   of   estates   of   de- 

ceased partners — Not.  settled  in  pro- 
bate. 

8.  Probate  court— Can  not  settle  account 

.  between  partner  and  representative. 

II.  Partnership  Affairs. 

9.  Partnership  affairs — Administrator  can 

only  demand  they  be  closed. 

10.  Same  —  Same  —  Taking  possession  of 

partnership     properly  —  Action     by 
surviving  partners  against. 

11.  Same — In  winding  up  surviving  part- 

ner may  do  only  what  is  indispens- 
able. 

12.  Same — Interest  of  decedent  in,  inven- 


toried and  appraised. 


13.  Same — Only  one  balance  in  settling. 

14, 15.  Same  —  Questions  settled  in  court  of 
equity  only. 

16.  Same — Same — When  all  partners  die. 

III.  Surviving  Partner. 

17.  Surviving   partner — Claim    of,    contin- 

gent on  settlement  of  partnership. 

18.  Same — Compelled  to  render  account  on 

demand  of  executor. 

19.  Same— Debt  of  decedent  to,  not  pay- 

able from  general  assets,  before 
ascertaining  if  partnership  assets 
will  pay  its  debts. 

20.  8ame  —  Deficiency     of    assets     leaves 

debtor  or  creditor. 

21.  Same — Disputed  account,  basis  of  ac- 

tion by  executor. 

22.  Same — Executor's   account   as   settled 

by  probate  court. 

23,24.  8ame — Has  exclusive  control  of  part- 
nership assets. 

25.  Same — If  account  of  incomplete,  new 

one  required. 

26.  Same' — Liquidation     of     partnership 

affairs — By  surviving  partner. 

27.  Same — May  be  examined  under  oath. 

28.  Same  —  May    sell    entire    partnership 

stock  at  option. 

29.  Same  —  May  wind  up  affairs  under 

above  section. 

30.  Same — Must  settle  partnership  affairs 

without  delay. 


SIM 
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3L  Same — Seasonable  allowance  made  to, 
for  subsequent  service.   * 

32.  Same — Same — To  be  deducted  out  of 

profits  realized. 

33.  Same  —  Until    balance    struck   is    not 

debtor  nor  creditor. 

34.  Widow    maj    sue    for    accounting  — 

Executor  failing  to. 

L      IN   GENERAL. 

1.  Account  of  executor*  settled,  regard- 
less •#  settlement  with  partners. — Under 
above  section  court  did  not  err  in  settling 
accounts  of  executors  in  absence  of  an  ac- 
counting between  them  and  surviving:  part- 
ners of  firm  of  Miller  A  Lux.  The  accounts 
filed  were  not  intended  to  serve  as  final 
account.— Estate  of  Lux,  100  Cal.  606,  35 
Pac  S45. 

2.  Basic— Where  account  not  final. — It  is 
not  error  to  settle  accounts  of  executors 
In  absence  of  an  accounting:  between  them 
and  surviving:  partner  of  firm  in  which  de- 
ceased was  a  member.  The  accounts  filed 
were  not  intended  to  serve  as  final  ac- 
counts. The  purpose  of  an  executor's  ac- 
count is  to  show  what  property  of  estate 
has  come  into  his  hands  and  disbursements 
made  by  him,  and  balance,  if  any,  re- 
maining* in  his  possession. — Miller  v.  Lux, 
MO  CaL  609,  614,  35  Pac.  345,  639. 

I.  The  fact  that  surviving;  partner  is 
also  one  of  executors  of  estate  of  deceased 
partner  is  not  any  reason  for  refusing:  to 
settle  his  accounts  as  an  executor  because 
of  absence  of  statement  showing-  condition 
of  partnership  affairs. — Miller  v.  Lux,  100 
CaL  (09,  614,   35   Pac.   345,   639. 

4.  Action  against  partnership—Death  of 
Partner     pending;  —  Form     of     judgments — 

where  an  action  is  commenced  against  an 
existing;  copartnership  and  several  other 
persons  counsel  appeared  for  all  the  de- 
fendants, including-  the  copartnership,  and 
defended  for  them  as  they  had  a  right  to 
do.  the  defendants  may  not  complain  that 
the  Judgment  against  the  partnership  was 
erroneous  because  it  was  alleged  In  the 
answer  that  subsequent  to  the  filing  of  the 
complaint  the  copartnership  was  dissolved 
by  the  death  of  one  of  the  partners. — 
Smith  ▼.  Mathews  Construction  Co.,  179 
CaL  797,  192  Pac.  205. 

*  Asset*  of  eotate— The  Individual  es- 
tate of  decedents — The  assets  which  pass  to 
executor  or  administrator  consist  of  indi- 
vidual estate  of  decedent.  Partnership 
assets,  as  such,  form  no  part  of  such  indi- 
vidual estate;  residuum  only,  after  satis- 
fying liabilities  and  advances,  if  any,  made 
by  survivor,  becomes  property  of  estate. — 
Andrade  v.  Superior  Court,  75  Cal.  459,  468, 
"  Pac.  531. 

*>  Assets  of  Arm — Wot  assets  la  hands 
•*  ssailmlstrator. — On  death  of  one  of  part- 
ners, partnership  is  dissolved.  Property 
of  partnership  Is  an  asset  of  firm  and  sub- 
Met  to  exclusive  management  and  control 
*f  surviving  partner.  It  is  not  assets  of 
C.C.P.— 197  SJ37 


estate  in  hands  of  an  administrator.  Only 
share  of  deceased  in  residuum  ofopartner- 
ship  assets,  after  affairs  of  partnership 
should  be  wound  up  and  debts  paid,  would 
be  assets  of  estate  in  hands  of  administra- 
tor.— Tompkins  v.   Weeks,   26   Cal.   51,   66. 

7.  Conflicting;  claims  of  estates  of  de- 
ceased  partners— Not   settled   In    probate. — 

Ultimate  interest  of  Moss,  in  partnership 
of  Pioche,  Bayerque,  and  Moss,  passed  on 
his  death  to  his  personal  representatives, 
as  did  that  of  Bayerque  in  partnership  of 
Pioche  and  Bayerque  when  this  latter  part- 
nership was  dissolved  by  decease  of  last 
named.  Conflicting  claims  of  these  several 
estates  can  not  be  determined  by  probate 
court.  If  Pioche  were  still  living,  probate 
court  in  which  administration  of  estate  of 
one  of  his  former  partners  was  pending 
could  not  state  nor  settle  disputed  account 
between  him  and  one  of  partners  and  ex- 
ecutor or  administrator.  It  could  only  order 
him  as  surviving  partner  "to  render  an  ac- 
count."— Theller   v.    Such,    57    Cal.    447,   459. 

-  8.  Probate  court— Can  not  settle  account 
between    partner    and    representative. — The 

probate  court  has  no  authority  to  settle 
and  adjust  accounts  between  surviving 
partner  and  representatives  of  one  de- 
ceased. This  power  is  limited  to  requiring 
survivor  to  account  The  right  to  demand 
and  have  an  accounting  includes  right  to 
have  all  that  term  imports,  viz.,  such  de- 
tailed statement  of  partnership  affairs  as 
will  afford  information  of  condition  of 
business, — assets,  credits,  and  indebtedness 
of  firm  as  such, — and  condition  of  accounts 
as  between  partners  themselves. — Andrade 
v.  Superior  Court,  75  Cal.  459.  462,  17  Pac. 
531. 

II.      PARTNERSHIP  AFFAIRS. 

9.  Partnership  affairs  —  Administrator 
can  only  demand  they  be  closed. — Adminis- 
trator' haB  no  authority  to  intermeddle 
with  partnership  affairs,  except  that  he  is 
entitled  to  call  upon  surviving  partner  to 
proceed  to  close  up  partnership  affairs  and 
account  to  him  for  share  of  surplus  belong- 
ing to  estate. — Tompkins  v.  Weeks,  26  Cal. 
51,   66. 

10b  Sanie— Same— Taking  possession  of 
partnership  property— Acrion  by  surviving 
partners  against* — The  surviving  partners 
of  a  partnership  being  entitled  to  the  pos- 
session of  the  property  of  the  partnership, 
it  follows  that  where  the  administrator  of 
a  deceased  partner  takes  possession  of  the 
same  or  any  portion  thereof,  the  surviving 
partners  will  have  a  cause  of  action  against 
such  administrator  for  the  Estate  of  a  de- 
ceased partner  which  he  refuses  to  deliver 
to  the  survivors;  the  action  by  the  surviv- 
ing partners  will  be  in  claim  and  delivery, 
and  not  a  suit  in  equity  for  an  accounting. 
Fong  Sing  v.  O'Dell,  —  Cal.  App.  — .,  194 
Pac.  746,  distinguishing  Raisch  v.  Warren. 
18  Cal.  App.  655,  124  Pac.  95. 

11.  Same— In  winding;  up,  surviving  part- 
ner may    do  only  what   la   Indispensable, 
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The  power  to  settle  given  full  authority  to 
surviving  partner  to  do  everything  that 
may  be  necessary  to  wind  up  affairs  of 
partnership,  but  he  can  do  nothing:  that  is 
not  indispensable  to  this  end. — Berson  v. 
Swing:,  84  Cal.  89,  94,  28  Pac.   1112. 

12.  Same— Interest  of  decedent  la,  in- 
ventoried and  appraised. — Under  above 
section  interest  of  decedent  in  partnership 
must  be  included  in  inventory  of  estate  and 
be  appraised  as  other  property. — Painter  v. 
Estate  of  Painter,  68  Cal.  395,  896,  9  Pac. 
450. 


18.     Same— Only  one  balance  1b  settling;. 

— There  is  but  one  balance  between  sur- 
viving; partner  and  representative  of  de- 
ceased partner,  as  there  is  only  one  settle- 
ment of  partnership  business.  There  is 
no  such  thing:  as  partial  balance  as  be- 
tween partnership  and  its  late  members. 
The  surviving:  partner  may  from  time  to 
time  divide  between  executor  or  adminis- 
trator of  deceased  partner  and  himself,  and 
pay  over  such  sums  as  he  may  have  on 
hand  which  are  not  needed  for  payment  of 
partnership  debts. — Qleaaon  v.  White,  34 
Cal.   258,   268. 

14.  Same-— Qneatloas  nettled  1b  eoart  of 
equity  only. — If  questions  arise  in  course 
of  settlement  of  partnership  affairs  which 
can  not  be  adjusted  without  recourse  to 
courts,  probate  court  is  not  forum  In  which 
such  questions  can  be  solved,  but,  like 
other  questions  cognizable  in  courts  of 
equity,  they  must  be  determined  in  last- 
named  court. — Andrade  v.  Superior  Court, 
75  Cal.  459,  463,  17  Pac.  531. 

15.  Of  course  any  resulting:  balance 
which  may  be  decreed  by  court  of  equity  in 
favor  of  representatives  of  estate  of  de- 
ceased, as  against  surviving:  partner,  be- 
longs to  estate  potentially  from  death  of 
testator  or  intestate.  But  probate  court 
has  no  more  jurisdiction  to  provide  for 
partnership  accounting:  and  decree  balance 
where  partnership  has  been  dissolved  by 
death  of  partner  than  where  it  has  been 
dissolved  by  any  other  cause. — Theller  t. 
Such,  57  Cal.  447,  469. 

16.  Same — Same — When  all  partners  die. 

— If  all  members  of  copartnership  die 
(whether  within  jurisdiction  of  same  or 
different  probate  courts)  assets,  debts,  and 
credits  of  partnership  do  not  become  con- 
fused with  debts  of  estate  of  last  survivor, 
but  continue  separate  existence;  and  rights 
of  representatives  or  successors  of  several 
partners  can  be  determined  only  in  court 
of  equity,  which  has  power  and  machinery 
for  settling-  tnese  rights  by  appropriate 
decree. — Theller  v.  Such,  57  Cal.  447,  461. 
See  Estate  Allgier,  65  Cal.  228,  3  Pac.  849. 
See  note  41  Am.  St.  Rep.  143. 

III.       SURVIVING    PARTNER. 

17.  Surviving*  partner  —  Claim  of,  cou- 
tlnarent  on  settlement  of  partnership. — Lia- 
bility of  estate  of  deceased  to  surviving 
partner    is    dependent    upon    settlement    of 


partnership.  The  surviving:  partner's  claim 
Is  contingent,  within  meaning  of  section 
130  of  Probate  Act  (Code  9 1493),  until 
partnership  affairs  are  settled,  and  then 
claim  becomes  absolute. — Gleason  v.  White, 
34  Cal.  258,  263.  See  Logan  v.  Dixon,  73 
Wis.  533,  537,  41  N.  W.  713. 
See  note  77  Am.  Dec.  114-116. 

18.  Same— Compelled  to  render  account 
on'  demand  of  executor. — Court  may,  upon 
application  of  executor,  compel  surviving 
partner  to  render  an  account  of  partnership 
business,  and  executor,  in  proper  proceed- 
ing, may,  doubtless,  if  good  reason  appear 
therefor,  be  required  to  demand  an  account 
from  surviving  partner,  and  return  same 
into  court;  but  failure  of  executor  to  apply 
for  order  requiring  surviving  partner  to 
account  Is  no  reason  why  court  should  re- 
fuse to  settle  annual  account  of  executor, 
which  is  required  to  show  only  what  prop- 
erty has  been  received  by  him  and  what  he 
has  done  to  it. — Miller  v.  Lux,  100  Cal.  609, 
614,  35  Pac.  345,  639. 

19.  Same  Debt  of  decedent  to,  not  pay- 
able from  sjeneral  aaaeta,  before  aseertata- 
lnp;  If  partnership  aaaeta  will  pay  Ita  debt*. 

— Surviving  partner  can  not  collect,  from 
general  assets  of  his  partner's  estate,  debt 
due  by  decedent  to  partnership  without  first 
complying  with  above  section  and  ascer- 
taining If  partnership  assets  will  pay  part- 
nership debts. — Painter  v.  Estate  of 
Painter,  68  Cal.  395,  897,  9  Pac.  450. 


20.  Same  —  Denclency  of  assets  leaves 
debtor  or  creditor. — When  affairs  of  part- 
nership are  wound  up  and  upon  striking: 
balance  it  is  found  that  one  partner  has 
drawn  out  more  than  he  was  entitled  to,  or 
that  another  has  paid  more  than  his  pro- 
portion of  debts,  if  there  is  deficiency  of 
assets,  then  relation  of  debtor  and  creditor 
between  surviving  partner  and  representa- 
tive of  deceased  partner  arises. — Gleason  ▼. 
White,  34  Cal.  258,  268. 

21.  Same  —  Disputed  account,  baala  of 
action  by  executor. — Where  there  is  dis- 
puted account  between  partner  and  execu- 
tor or  administrator  of  estate  of  deceased 
partner,  if  account  is  not  satisfactory,  ex- 
ecutor or  administrator  may  under  above 
section  maintain  against  surviving  partner 
any  action  which  decedent  could  have 
maintained. — Theller  v.  Such,  57  Cal.  447. 
459. 

22.  Same — Executor's  account  as  settle* 
by  probate  court. — While  executor  is  also 
surviving  partner  of  deceased  In  certain 
business  under  above  section,  probate  court 
has  jurisdiction  to  settle  account  of  execu- 
tor as  such  surviving  partner. — Estate  of 
Sylvester,  105  Cal.  189,  190,  38  Pac.   648. 

28.  Same— Has  exclusive  control  of  part. 
aershlp  assets. — Above  section  vests  in  sur- 
viving partner  exclusive  right  of  posses- 
sion, and  absolute  right  of  control  and 
disposition  of  assets  of  partnership. — Allen 
v.  Hill.  16  Cal.  113,  119:  Miller  v.  Lux,  100 
Cal.  609,  614,  35  Pac.  346,  639. 
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24.  Under  above  section  surviving  part- 
ner has  right  to  retain  possession  of  part- 
nership assets  until  business  of  partnership 
is  settled,  paying  to  executor,  from  time 
to  time,  any  balance  to  which  deceased 
partner  would  have  been  entitled. — Miller 
t.  Lux,  100  Cal.  609,  614,  35  Pac.  S45,  639. 

28.  Sane— If  account  of  incomplete,  new 
•*e  resulted. — Under,  authority  conferred 
bj  above  section,  there  is  no  doubt  but  that 
on  coming  in  of  an  account  by  surviving 
partner,  which  is  lacking  in  essentials  im- 
ported by  term,  court  may  require  and  en- 
force such  other  and  further  account,  as 
may  be  in  power  of  survivor  to  furnish, 
and  necessary  to  correct  understanding  of 
affairs  of  partnership. — Andrade  v.  Superior 
Court,  75  Cal.   459,  462,  17  Pac.   581. 


28*  Same  —  Liquidation  of  partnership 
atatas  — By  surviving  partner. — In  those 
cases  In  which  there  is  more  than  one 
surviving  partner,  those  who  are  left  must 
individually  proceed  to  liquidate  the  affairs 
of  the  partnership  and  deliver  the  residue 
over  to  the  parties  or  persons  entitled 
thereto,  including  the  administrator  or  ex- 
ecutor as  the  case  may  be,  of  the  de- 
ceased partner. — Fong  Sing  v.  O'Dell,  — 
Cal  App.  — ,  194  Pac.  745. 


W.    Same— May  be  examine*  under  oath. 

—As  ancillary  to  the  right  of  the  court  to 
enforce  an  accounting  by  a  surviving  part- 
ner, and  to  enable  it  to  determine  whether 
what  purports  to  be  an  account  is  such  in 
reality,  or  whether  another  and  further 
account  is  requisite,  the  right  to  examine 
the  surviving  partner  under  oath,  or  any 
other  witness  or  witnesses  who  may  pos- 
sess information  germane  to  question, 
would  seem  proper. — Andrade  v.  Superior 
Court  75  Cal.  469,  468,  17  Pac.  581;  Miller 
v.  Lux,  100   Cal.   609,   614,  85   Pac.   845,   639. 


28,  Same— May  sell  entire  partnership 
stock  at  option. — If  deemed  advisable,  and 
for  interest  of  concern,  surviving  partner 
■nay  sell  entire  partnership  stock  of  goods 
at  auction  or  otherwise  within  month  after 
dissolution;  but  it  is  within  their  discre- 
tionary power  to  dispose  of  stock  to  cus- 
tomers of  concern  in  ordinary  way,  if  that 
Is  deemed  more  beneficial  to  interest  of  all 
parties  concerned,  and  to  that  purpose  to 
employ  necessary  salesmen  and  agents. — 
Louis  v.  Elfelt,  89  Cal.  547,  551,  26  Pac.  1096. 


38.  Same— May  wind  up  affairs  under 
store  section. — Above  section  gives  to  sur- 
viving partner  ample  power  to  take  pos- 
session of  property  of  partnership  and  wind 
op  its  affairs.  It  necessarily  follows  that 
be  does  not  need  interpojltion  of  court  of 
equity  to  aid  him  In  doing  that  which  he 
ass  ample  authority  to  do  himself. — People 
r.  Myers,  70  Cal.  582.  12  Pac.  719. 


executor  or  administrator,  and  pay  over 
such  balance  as  may  from  time  to  time  be 
payable  to  him  in  right  of  deceased. — Pain- 
ter v.  Estate  of  Painter,  68  Cal.  395,  396,  9 
Pac.  450;  Miller  v.  Lux,  100  Cal.  609,  614, 
35  Pac.  345,  639;  Robertson  v.  Burrell,  110 
Cal.   568,  574,   42  Pac.   1086. 

Si.  Same  —  Reasonable  allowance  made 
to,  for  eubneojnent  service. — When  partner- 
ship has  been  carried  on  for  some  time 
after  dissolution  by  death,  and  such  contin- 
uance haa  proved  beneficial  to  parties,  it 
is  but  just  and  proper  that  surviving  part- 
ner should  receive  reasonable  allowance 
for  his  skill  and  Industry  In  conducting 
business,  for,  during  that  time,  business 
has  not  received  care  and  labor  of  deceased 
partner  as  an  equivalent  for  such  services. 
—Griggs  v.  Clark,  23  Cal.  427,  428.  See 
Maynard  v.  Richards,  116  111.  466,  48*  57 
Am.  St.  Rep.  152,  46  N.  E.  1119;  Wisner  v. 
Field,  11  N.  D.  257,  260,  91  N.  W.  67. 

See  notea  57  Am.  Dec.  680;  65  Am.  Dec. 
302;  8  Am.  Rep.  212. 


—Must  settle  partnership  affairs 
uvJuout  delay. — Under  above  section  the 
surviving  partner  must  settle  affairs  of 
partnership   without  delay,  and  account   to 


82.  Same  Same— To  be  deducted  out  of 
profits  realised. — When,  in  consequence  of 
death  of  one  partner,  equality  between 
them  no  longer  exists,  it  is  equitable  that 
surviving  partner  should  be  compensated 
for  such  services  as  he  may  have  rendered 
in  business  after  death  of  deceased  partner, 
to  be  deducted  out  of  profits  realized  by 
continuance  of  business,  and  overplus  di- 
vided between  partners. — Griggs  v.  Clark. 
23  Cal.  427,  481.  See  Maynard  v.  Richard, 
166  111.  466,  482,  57  Am.  St.  Rep.  152,  46 
N.  E.  1138;  Wisner  v.  Field,  11  N.  D.  257. 
260,  91  N.  W.  67. 

See  notes  57  Am.  Dec.  680;  65  Am.  Dec. 
802;  8  Am.  Rep.  212. 

83.1  Same— Until  balance  struck:,  to  not 
debtor  nor  creditor. — Legislature,  in  di- 
recting payments  to  be  made,  has  denom- 
inated them  "balances,"  employing  term  in 
sense  different  from  that  which  it  has  in 
mercantile  usage,  but  there  is  only  one 
settlement,  one  balance  of  account  between 
partnership  and  partners  or  their  represen- 
tatives. Until  that  Is  struck  surviving 
partner  can  not  be  said  to  be  either  debtor 
or  creditor  of  estate  of  deceased  partner 
on  account  of  partnership  deals,  though 
surviving  partner  or  estate  of  deceased  may 
be  either  debtor  or  creditor  of  partnership 
while  it  la  being  wound  up  as  they  may 
have  been  before  its  dissolution. — Gleason 
v.  White,  34  Cal.  258,  268.  See  Logan  v. 
Dixon,  73  Wis.  533,  537,  41  N.  W.  713. 

See  note  77  Am.   Dec.   114,   116. 

84.  Widow  may  sue  for  accounting Ex- 
ecutor falling  to. — In  action  brought  by 
widow  of  deceased  against  surviving  part- 
ner for  an  accounting,  contention  that  un- 
der above  section  defendant  can  not  be  re- 
quired to  account  to  plaintiff,  but  only  to 
executor  or  administrator  of  deceased  part- 
ner, can  not  be  sustained.     Where  It  does 
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not  appear  that  any  other  action  for  same  tate  of  her  deceased  husband,  she  certainly 

cause  has  been  brought  by  executor  or  ad-  has  such  an   interest  in  subject-matter  at 

mintstrator,  and  as  plaintiff,  under  allega-  entitles    her    to   maintain   action. — Little  v. 

tions  of  complaint,  Is  entitled  to  entire  es-  Caldwell,  101  CaL  553,  662,  86  Pac  107. 

9 

§1586.  ACTION^  ON  BOND  OF  EXECUTOR  OB  ADMINISTRATOR 
MAT  BE  BROUGHT  B7  ANOTHER  ADMINISTRATOR.  An  administrator 
may,  in  his  own  name,  for  the  use  and  benefit  of  all  parties  interested  in  the 
estate,  maintain  actions  on  the  bond  of  an  executor,  or  of  any  former  admin- 
istrator of  the  same  estate. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  199  Probate  Act. 

1.     Action    asjainat    former    administrator  acting  administrator  Is  the  only  necessary 

— Parties, — By  the  provisions  of  the  above  party    plaintiff. — Barber   v.   Superior   Court, 

section,    under    appropriate    circumstances,  4&  Cal.  App.   221,  184   Pac.  952. 

an    administrator    may,    in    his    own    name,  As  to  bond  of  ezecntor  or  administrator. 


for^the   use  and   benefit   of  all   parties   in-  »©©»  ante,   98  1388  et  seq.  and  notes, 

terested   in   the   estate,   maintain   a   suit   in  As  to  only  party  plaintiff  In  snlt  to  set 

equity    for    an    accounting;    against    former  aside  decree  of  settlement   of  accounts  of 

administrator;   and   in    such   an   action,   the  former  administrator*  see,  ante,  S  869,  note. 

§1587.    WHAT  EXECUTORS  ABE  NOT  PASTIES  TO  ACTIONS.     In 

actions  by  or  against  executors,  it  is  not  necessary'  to  join  those  as  parties  to 

whom  letters  were  issued,  but  who  have  not  qualified. 

History:  Enacted  March  11,  1872,  re-enactment  of  $  200  Probate 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  225,  held  unconstitutional,  see  history,  §  5,  ante. 

As  to  salts  by  executors  without  Jolnina;  parties  beneficially  Interested,  see,  ante,  5  369 
and  note. 

§  1588.    MAY  COMPOUND.    Whenever  a  debtor  of  the  decedent  is  unable 

to  pay  all  his  debts,  the  executor  or  administrator,  with  the  approbation  of  the 

court,  or  a  judge  thereof,  may  compound  with  him  and  give  him  a  discharge, 

upon  receiving  a  fair  and  just  dividend  of  his  effects.    A  compromise  may  also 

be  authorized  when  it  appears  to  be  just,  and  for  the  best  interest  of  the  estate. 

History:  Enacted  March  11,  1872,  re-enactment  of  f  201  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  645,  $71;  amendment 
approved  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  98. 

COMPOUNDING  CLAIM.  Although   they  could  compromise   claim    or 

*     a  ij*.-       i  «.^A-*:^«      L*n*A*A  «ri»UA  .*f        compound  debt  without  aid  of  statute,    still 

1.  Additional  protection-Afforded  while  act-      tney  mlghx  perhRpB  be  held  reapon8lble  fop 

ing  m  good  raitn.  any  Beriou8  error  In  judfirment  ln  so  doing. 

2.  Claim  for  damages — May  be  compromised.      Statute  enables  them  to  obtain  sanction  of 

3.  Compromise  — Demanded    by    interest    of      Judgment  of  court  in  addition  to  their  own. 

estate.  and  tnus  affords  them  additional  protection 

M    _  !     ,  ...  ,     -  .        if  their  conduct  is  fair  and  honest — Moul- 

4.  Same— And  release  with  approval  of  court.      ton  v    Holmesf  57  Cal.  837,  344;  Fletcher  v. 

5.  Power  to  compound — Is  for  protection  of      American  T.  &  B.  Co,,  111  Ga.  300,   78   Am. 

representative.  St.  Rep.  188,  36  S.  E.  767. 


6.  Preliminary    authority    to   compound— Not  *•     Claim  for  damages—  May  be  eonpro- 

necessary  mined. — The    executor   has    authority,    with 

*    Q  Ai,          /'  .Av     i.  m       j     tt  •  *          v  vi  approval  of  probate  court,  to  make  compro- 

7.  Settlement  without  fraud— Unimpeachable.  m:ae    in   an   actIon   agaln8t   defendant    for 

1.     Additional  protection— Afforded   while  **>™*8**  for  injuries  resulting  in  death    of 

artln*  la  rood  faith.— Object  of  above  sec-  £ls    testator.— Hartigan    v.    Southern      Pac 

tion  was  not  to  confer  upon  executors  and  Co"  86  Cal*  142«  144»  u  Pac-  *51- 

administrators     powers     which      otherwise  8.     Compromise  —  Demanded    by     Imtereat 

they  would  not  possess,  but  to  afford  them  of  estate. — An  executor,  or  administrator.  Is 

additional  protection  in  acting  in  good  faith  not  only  bound  to  compromise  and    release 

in    exercise    of    their    common-law    powers.  debt  when  interests  of  estate  require  it,  but 
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be  would  be  guilty  of  culpable  neglect  If 
be  should  fail  to  do  so,  and  lose  debt.  He 
is  bound  to  act,  in  such  case,  as  prudent 
mtn  would  act  were  the  debt  his  own. 
Such  power  belongs  to  all  trustees  for 
benefit  of  trust  estate,  and  they  have  right 
to  assume  responsibility  of  judging*  of  -ne- 
cessity of  Its  exercise. — Moulton  v.  Holmes, 
57  Cal.  337,  343;  Hartigan  v.  Southern  Pac. 
Co..  86  Cal.  142,  144,  24  Pac.  851;  Siddall  v. 
Clark,  89  Cal.  321,  323,  26  Pac.  829;  Fletcher 
v.  American  T.  &  B.  Co.,  Ill  Ga.  300,  78  Am. 
St.  Rep.  164,  36  S.  B.  767  (dis.  op.).  See 
Mulville  v.  Pacific  Mut.  Life  Ins.  Co.,  19 
Mont.  95,  101,  47  Pac.  650;  Trotter  v.  Mutual 
ft  F.  L.  Assoc,  9   S.  D.   596,   602,   70  N.   W. 

ia 

4.   Baste—- A»d   release    with    approval   of 

<*»«rt. — Power  to  compromise  and  release 
debt,  when  interests  of  estate  require  it, 
belongs  to  all  trustees  for  benefit  of  trust 
estate,  and  they  have  right  to  assume  re- 
sponsibility of  judging  of  necessity  for  its 
exercise.  The  circumstances  which  may 
render  it  necessary  are  presumably  better 
known  to  them  than  to  any  one  else.  The 
executors  and  administrators  have,  there- 
fore, never  been  required  to  obtain  prelim- 
inary authority  for  that  purpose  from  pro- 
bate court,  although  Judgment  had  to  be 
ultimately  approved  by  court  when  they 
came  to  render  an  account  of  their  trust 
—Moulton  v.  Holmes,   57  Cal.   337,   343. 

&    Fewer    to    eompoand—- Is    for    protec- 
ts *f  representative* — Above  section,  giv- 


ing executor  and  administrator  power  to 
compound  with  debtors  of  decedent,  is  in- 
tended for  protection  of  executors  and  ad- 
ministrators, and  is  not  restrictive  of  their 
common-law  powers.1— Moulton  v.  Holmes, 
57  Cal.  837,  843;  Maddock  v.  Russell,  109 
Cal.  417,  422,  42  Pac.  139.  See  Fletcher  v. 
American  T.  &  B.  Co.,  Ill  Oa.  300,.  78  Am. 
St.  Rep.  164,  36  S.  E.  767. 

a.  Prelimlmary  authority  to  eompooad— 
Not  necessary* — Circumstances  which  may 
render  is  necessary  for  an  executor  or  ad- 
ministrator to  compound  with  debtor  are 
presumably  better  known  to  them  than  to 
any  one  else.  They  have,  therefore,  never 
been  required  to  obtain  preliminary  author- 
ity for  that  purpose  from  probate  court, 
although  judgment  had  to  be  ultimately 
approved  by  court  when  they  came  to  ren- 
der an  account  of  their  trust. — Moulton  v. 
Holmes,  57  Cal.  337,  343;  Fletcher  v.  Amer- 
ican Ins.  Co.,  Ill  Oa.  300,  78  Am.  St.  Rep. 
164,  36  S.  E.  767. 

T.  Settlement  without  fraud  —  Unim- 
peachable.— Where  court  found  that  settle- 
ment sought  to  be  Impeached  was  made 
without  fraud,  it  was  material  fact  to  be 
found  that  it  was  authorized  by  executors; 
for  if  it  was  fair  and  honest  transaction, 
made  with  authority  of  executors,  and  in 
interest  of  estate,  it  was  unimpeachable. 
The  executors  and  administrators  have  the 
legal  right  to  compound  and  discharge 
debts  due  to  their  testator  or  intestate. — 
Moulton  v.  Holmes,  67  Cal.  837,  842. 


§1889.  RECOVERY  OF  PROPERTY  FRAUDULENTLY  DISPOSED  OF 
BT  TESTATOR.  When  there  is  a  deficiency  of  assets  in  the  hands  of  an  exec- 
utor or  administrator,  and  when  the  decedent,  in  his  lifetime,  has  conveyed  any 
real  estate,  or  any  rights  or  interests  therein,  with  intent  to  defraud  his  cred- 
itors, or  to  avoid  any  right,  debt,  or  duty  of  any  person,  or  has  so  conveyed 
such  estate  that  by  law  the  deeds  or  conveyances  are  void  as  against  creditors, 
the  executor  or  administrator  must  commence  and  prosecute  to  final  judgment 
any  proper  action  for  the  recovery  of  the  same ;  and  may  recover  for  the  bene- 
fit of  the  creditor  all  such  real  estate  so  fraudulently  conveyed ;  and  may  also, 
for  the  benefit  of  the  creditors,  sue  and  recover  all  goods,  chattels,  rights,  or 
credits  which  have  been  so  conveyed  by  the  decedent  in  his  lifetime,  whatever 
may  have  been  the  manner  of  such  fraudulent  conveyance. 

History:  Enacted  March  11,  1872,  re-enactment  of  $  202  Probate 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  AmdU.  1900-1,  p.  226,  held  unconstitutional,  see  history,  §  5  ante. 


FRAUDULENT  DISPOSITION  BY 
TE8TATOR— RECOVERY. 

L  Action — Not  for  a  part  but  for  all  real 
property  fraudulently  conveyed. 

1  Administrator — Can  not  sue  to  enforce 
trust  and  compel  reconveyance. 

3.  Assets — Made  available  to   executor  not 

available  to  testator. 

* 

4.  Court — Can  compel  administratrix  to  sue, 

under  penalty. 
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5.  Same — Can  not  order  creditor  to  sue  in 

name  of  administratrix. 

6.  Creditor's  action — To  set  aside,  barred  in 

three  years. 

7.  Creditor — Can  not  sue  until  representative 

refuses. 

8.  Same — Has  right  to  have  conveyance  an- 

nulled  although   judgment  a  previous 
lien. 

9.  Same — Claim  made  certain  by  judgment 
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10.  Deficiency  of  assets — Justifies  action. 

11.  Same  —  Without   showing   insolvency   be- 

tween deed  and  suit. 

12.  Same  —  Necessary -to   action    to    recover 

assets. 

13.  Same — Same — And  existence  of  creditors. 

14.  Evidence — Of  creditors  and  of  transfer- 

Material  in  suit. 

15.  Fraudulent  intent — Must  be  alleged. 

16.  Same  —  Necessary  to  fraudulent  convey- 

ance. 

17.  Same — Necessary  to  sustain  action. 

18.  Insolvency  and   fraudulent   intent — Suffi- 
i  cient  to  sustain  action. 

!19.  Judgment    applies    property    to    debts- 
Residue  to  grantee. 

20.  Knowledge  in  grantee  of  affairs  of  gran- 

tor— In   absence   of   consideration,   im- 
material. 

21.  Only  authority  given  to  recover  property 

conveyed  for  creditors. 

22.  Only  a  claim  allowed  or  a  judgment  en- 

titles creditor  to  sue. 

23.  Only   property   fraudulently   conveyed   is 

subject  to  creditor's  claims. 

24.  Same— Creditors  can  get  nothing  to  punish 

grantee. 

25.  Order  that  administratrix  allows  suit  in 

her  name  unappealable. 

26.  Statements  of  grantee — May  show  inten- 

tion of  grantor. 

27.  Statute  authorizes  executor  to  sue  to  set 

aside  fraudulent  conveyance. 

28.  Want  of  consideration  and  knowledge  of 

insolvency — Tend    to    prove   fraudulent 
intent. 

See,  ante,  1 1581  and  note. 

1.  Action— Not  for  a  part  bat  for  all 
real  property  fraudulently  conveyed^ — Un- 
der terms  of  above  statute  it  would  seem 
that  whenever  there  Is  substantial  defi- 
ciency of  assets  In  hands  of  an  administra- 
tor, he  may,  for  benefit  of  creditors,  re- 
cover all  estate  that  has  been  conveyed 
away  in  such  manner  that  conveyance 
thereof  was  void  as  against  creditors  of 
deceased.  It  does  not  say  that  he  may 
recover  part  of  real  estate  fraudulently 
conveyed,  or  sufficient  of  it  to  satisfy 
claims;  but  it  says  he  "may  recover  for 
benefit  of  creditors  of  such  real  estate  so 
fraudulently  conveyed."  —  Ackerman  v. 
Merle,  137  Cal.  157,  158,  69  Pac.  982. 

2.  Administrator— Can  not  ioe  to  en- 
force  tmnt   and   compel   reconveyance. — An 

action  brought  by  administrator  of  deceased 
person  to  set  aside  conveyance  of  certain 
real  property  made  by  decedent  in  his  life- 
time, is  an  action  to  enforce  trust  in  lands 
to  compel  reconveyance  of  legal  title  which 
plaintiff,  administrator,  had  no  capacity  to 
bring,  and  demurrer  on  that  ground  should 
have  been  sustained. — Field  v.  Andrade,  106 
Cal   107,  108,  39  Pac.  823. 


S.  Assets— Made  avaUablo  to  execute* 
not  available  to  testator. — Except  for  these 
sections  of  Probate  Act,  executor  could  not 
render  available  or  reduce  to  assets  that 
which  testator  could  not  demand  or  re- 
cover, nor  would  probate  court  have  any 
control  of  fund  arising  out  of  sale  of  prop- 
erty fraudulently  conveyed. — Hills  v.  Sher- 
wood, 48  CaL  886,  898. 


il  administratrix  to 
one  under  penalty* — The  court  can  compel 
administratrix  to  bring  suit,  in  proper  case, 
for  statute  declares  that  "executor  or  ad- 
ministrator must  commence  and  prosecute 
to  final  judgment  any  proper  action  for 
recovery  of  same."  Obedience  to  this  man- 
date and  order  of  court  may  be  compelled 
by  proceedings  for  contempt,  or  letters 
may  be  revoked,  and  an  administrator  ap- 
pointed who  will  prosecute  proper  action. 
—Ohm  v.  Superior  Court,  85  Cal.  545,  549, 
26  Pac.  244. 

5»  Same— Can  not  order  creditor  to  sue 
In  name  of  administratrix. — If  order  of 
court  directs  administratrix  to  commence 
an  action,  it  would  be  conclusively  pre- 
sumed that  evidence  taken  by  court  was 
sufficient  to  support  order,  but  an  order 
that  creditor  do  so,  in  name  of  adminis- 
tratrix, gives  to  creditor  control  of  an  ac- 
tion, in  name  of  representatives  of  all  who 
are  interested  in  estate — heirs  as  well  as 
creditors — and  there  is  no  warrant  in  stat- 
ute for  such  authority,  and  no  case  which 
upholds  it.  There  certainly  is  no  necessity 
for  such  action.  The  creditor  may  bring 
an  action  in  his  own  name.  The  statute 
does  not  exclude  him, — he  has  his  remedy 
independently  of  administrator! — Ohm  v. 
Superior  Court,  85  Cal.  545,  548,  26  Pac.  244. 

«.  Creditor's  action— To  net  aside,  barred 
In  three  years. — The  statute  of  limitations 
does  not  bar  an  action  by  creditor  to  set 
aside  fraudulent  conveyance,  permissible 
under  above  section  until  three  years  after 
judgment  establishing  creditor's  claim. — 
Ohm  v.  Superior  Court,*85  Cal.  545,  548;  26 
Pac.  244;  Brown  v.  Campbell,  100  Cal.  635, 
645,  38  Am.  St.  Rep.  314,  35  Pac.  433.  See 
Rose  v.  Dunklee,  12  Colo.  App.  408,  417,  66 
Pac.  342. 

T.  Creditor— Can  not  sue  until  represen- 
tative refuses. — Ordinarily,  an  action  to  re- 
cover property  fraudulently  conveyed  by 
decedent  in  his  lifetime  should  be  brought 
by  his  executor  or  administrator,  and  such 
an  action  by  creditor  would  not  lie,  at  least 
unless  he  shows  an  exhaustion  of  all  means 
to  procure  such  an  action  to  be  brought  by 
proper  person. — Emmons  v.  Barton,  109  Cal. 
662,  667,  42  Pac.  803. 

8.  Same — Has  right  to  have  conveyance 
annulled  although  Judgment  a  previous  lien. 

— Pact  that  creditors'  judgment  was  lien  of 
creditor  before  its  fraudulent  conveyance 
by  decedent  in  his  lifetime  does  not  affect 
his  right  to  have  conveyance  declared  void 
by  judicial  decree. — Ackerman  v.  Merle, 
137  Cal.  157,  159,  69  Pac.  982. 
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9.  Same— Claim  made  eertalm  ay  Judg- 
ment.— Claim  of  creditor  should  be  certain 
before  he  can  concern  himself  with  debt- 
or's frauds,  and  it  can  not  be  made  certain 
except  by  Judgment.  A  claim  that  is  merely 
asserted  ought  not  to  be  sufficient.  When 
claim  has  become  certain  he  may  inquire 
into  title.  Possession  may  be  preserved 
to  preserve  attathment-lten,  'but  nothing 
more  is  necessary  until  claim  is  made  cer- 
tain.— Aigeltinger  v.  Einstein,  143  Cal.  609, 
616,  101  Am.  St.  Rep.  131,  77  Pac.  669. 

10.  Deficiency  of  a— eta     Justifies  action. 

— Allegation  in  complaint  of  administrator, 
in  language  of  statute,  "that  there  is  defi- 
ciency of  assets  in  plaintiff's  hands  and  in 
estate  of  said  deceased  to  meet  payments 
of  said  claim,"  was  sufficient  allegation  to 
show  right  of  action  under  statute  to  re- 
cover, for  benefit  of  creditors  of  estate, 
real  estate  fraudulently  conveyed;  and, 
certainly,  in  absence  of  special  demurrer, 
complaint  was  sufficient  in  this  respect 
without  additional  allegations  showing  that 
all  of  property  sought  to  be  recovered  was 
needed  to  pay  creditors  of  estate. — Acker- 
man  v.  Merle,  137  Cal.  157,  158,  69  Pac  982. 

11.  Same— Without  sfcowlnsjr  insolvency 
between  deed  and  salt. — Where  complaint 
alleges  a  deficiency,  in  language  of  section, 
in  absence  of  special  demurrer  it  can  not  be 
held  that  complaint  is  insufficient  to  sup- 
port judgment  for  failure  to  show  that  be- 
tween time  of  conveyance  and  time  of  in- 
stitution of  suit  debtor  continued  without 
sufficient  property  to  satisfy  his  creditors. 
— Ackerman  v.  Merle,  137  Cal.  157,  159,  69 
Pac.    982. 

12i  Same  —  Necessary  te  action  to  re- 
cover assets. — The  law  does  not  encourage 
useless  litigation,  and,  therefore,  does  not 
authorise  administrator  to  commence  an 
action  for  which  there  is  no  apparent  ne- 
cessity. He  can  not  sue  to  recover  assets 
for  estate,  unless  it  appears  that  there  is 
an  actual  deficiency  of  assets.  Burden  of 
proof  and  of  allegation  on  question  of 
necessity  rests,  and  properly  rests,  on  party 
commencing  action. — Field  v.  Andrade,  106 
Cal.  107,  110,  39  Pac.  328;  Murphy  v.  Clay- 
ton, 114  Cal.  526,  529,  43  Pac.  613,  46  Pac. 
460. 

18.  Sane— Sane— Aid  existence  of  cred- 
itors,— Obvious  intent  and  meaning  of  above 
section  are  that  two  things  must  occur  to 
authorise  administrator  to  commence  an 
action  to  set  aside  deed  of  his  intestate  as 
void  against  creditors:  1.  There  must  exist 
creditors  to  be  paid;  and,  2.  There  must  be 
an  insufficiency  of  assets  in  hands  of  ad- 
ministrator to  meet  their  demands.  If  there 
are  no  creditors,  or,  their  being  creditors, 
administrator  has  sufficient  assets  of  es- 
tate in  his  hands  to  meet  their  demands, 
he  is  without  power  to  maintain  action. — 
Ohm  v.  Superior  Court,  85  Cal.  545,  647,  26 
Pac.  244;  Field  v.  Andrade,  106  Cal.  107,  110, 
29  Pac.  323. 

14.  Evidence— Of  creditors  aad  of  trans- 
fer—Material  In   salt. — If    transfer   of   per- 


sonal property  was  made  by  deceased  for 
purpose  of  defrauding  creditors,  his  admin- 
istrator may  maintain  an  action  for  re- 
covery of  It,  and,  in  that  aspect  of  case,  it 
would  be  material  to  prove  that  there  were 
creditors  to  be  defrauded,  as  well  as  that 
transfer  was  made  with  Intent  to  defraud 
them. — Harris  v.  Harris,  59  Cal.  623,  625. 

15V     Fraudulent   Intent— Mast   be  alleged. 

— Fraudulent  Intent  is  question  of  fact,  and! 
must   be  alleged  in  complaint  to  set  aside [ 
conveyance  alleged   to   have   been   made   in' 
fraud    of    creditors. — Threlkel    v.    Scott,    89 
Cal.    351,    353,    26    Pac.    879;    Windhaus    v. 
Boots,  92  Cal.  617,  622,  28  Pac.  557;  Daugh- 
erty  v.  Daugherty,  104  Cal.  221,  223,  37  Pac. 
889;    Emmons   v.   Barton,   109   Cal.   662,    671, 
42  Pac.  203;  Hutchinson  v.  First  Nat.  Bank, 
138    Ind.    271,    283,    36   Am.    St.    Rep.    547,   30 
N.   E.   952. 

16^  Same— Necessary  to  fraudulent  con- 
veyance.— Conveyance  to  his  wife  as  gift, 
on  day  preceding  his  death,  while  fatally 
HI,  and  when  he  was  indebted  largely  be- 
yond his  ability  to  pay,  in  absence  of  al- 
legation or  proof  of  fraudulent  intent,  is 
not  necessarily  a  fraudulent  conveyance. — 
Threlkel  v.  Scott.  89  Cal.  351,  352,  26  Pac. 
879.  See  Threlkel  v.  Scott,  4  Cal.  Unrep. 
346,  84  Pac.  851. 

IT.    Same— Necessary  to  sustain  action. — 

A  voluntary  conveyance  by  an  insolvent 
debtor  is  not  necessarily  fraudulent  and 
void  as  to  creditors,  and  in  an  action  by 
administrator  to  compel  surviving  wife  of 
decedent  to  convey  to  him  certain  real 
property,  alleged  in  complaint  to  have  been 
conveyed  to  her  as  gift  by  her  husband  on 
day  preceding  his  death,  while  fatally  HI, 
and  when  he  was  Indebted  largely  beyond 
his  ability  to  pay,  complaint  was  insuffi- 
cient, in  absence  of  an  allegation  of  fraud- 
ulent intent,  which  is  indispensable  for 
purpose  of  showing  plaintiff's  authority, 
under  the  law,  to  bring  action. — Threlkel 
v.  Scott,  89  Cal.  351,  853,  26  Pac.  879;  Wind- 
haus v.  Boots,  92  Cal.  617,  622,  28  Pac.  557; 
Daugherty  v.  Daugherty,  104  Cal.  221,  223, 
37  Pac.  889;  Emmons  v.  Barton,  109  Cal.  662, 
671,  42  Pac.  303.  See  Threlkel  v.  Scott,  4 
Cal.  Unrep.  346,  34  Pac.  851. 

18.  Insolvency  and  fraudulent  Intent— 
Sufficient  to  sustain  action. — Insolvency  of 
an  Intestate,  and  conveyance  with  intent 
to  defraud  his  creditors,  are  facts  sufficient 
to  set  forth  in  complaint  to  recover  for  es- 
tate property  conveyed  by  deceased,  upon 
ground  that  conveyance  was  made  to  de- 
fraud creditors. — Threlkel  v.  Scott,  89  Cal. 
351,  26  Pac.  879.  See  Threlkel  v.  Scott,  4 
Cal.  Unrep.  346,  34  Pac.  851. 

IS.  Judgment  applies  property  to  debts 
—Residue  to  grantee. — Where  action  is 
brought  by  creditors  to  recover  property 
fraudulently  conveyed,  Judgment  should 
be  that  property  fraudulently  conveyed,  or 
so  much  thereof  as  is  necessary,  be  applied 
to  satisfaction  of  debts,  and  residue,  if  any, 
go  to  grantee.     It  Is  not  to  go  into  assets 
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of  estate  for  any  purpose  other  than  pay- 
ment of  debt.  Residue  does  not  go  to  heir, 
for  he  stands  in  shoes  of  the  fraudulent 
grantor. — Emmons  v.  Barton,  109  Cal.  662, 
668,  42  Pac.  303;  Tully  v.  Tully,  187  Cal.  60, 
66,  69  Pac.  700. 

20.  Knowledge  In  vrantee  of  affairs  of 
a*ra*tor— In  absence  of  consideration*  Im- 
material.— In  an  action  against  Harriet  A. 
Scott,  to  set  aside  conveyance  by  deceased 
to  her  as  in  fraud  of  creditors,  whether  she 
knew  condition  of  her  husband's  affairs 
is  immaterial,  as  she  grave  no  valuable  con- 
sideration for  property,  and  in  such  case 
Judgment  for  plaintiff  should  be  affirmed. 
— Threlkel  v.  Scott,  4  Cal.  Unrep.  346,  34 
Pac.  851,  followed  in  Chalmers  v.  Sheehy, 
132  Cal.  459,  466,  84  Am.  St.  Rep.  62,  64 
Pac.   79. 

21.  Only  authority  riven  to.  recover 
property  conveyed  for  creditors. — The  only 
authority  given  executors  or  administra- 
tors to  recover  for  benefit  of  creditors 
property  conveyed  or  transferred  by  de- 
ceased in  his  lifetime  is  found  in  above  and 
next  succeeding:  section. — Murphy  v.  Clay- 
ton, 114  Cal.  526,  535,  43  Pac.  613,  46  Pac. 
460.  See  First  Nat.  Bank  v.  Ludrigsen,  8 
Wyo.  230,  250,  56  Pac.  994,  57  Pac.  934. 


Only  a  claim  allowed  or  a  Jvdsjrment 
entitles  creditor  to  sac. — Any  creditor  is 
entitled  to  maintain  an  action  to  set  aside 
fraudulent  conveyance,  but  he  must  be 
such  creditor  whose  claim  has  been  allowed 
by  administrator,  or  is  evidenced  by  judg- 
ment.— Ohm  v.  Superior  Court,  85  Cal.  546, 
547,   26  Pac.   244. 

23.  Only  property  fraudulently  conveyed 
Is  subject  to  creditors'  claims. — In  an  ac- 
tion brought  for  benefit  of  creditors,  under 
provision  of  above  section,  to  recover 
three  pieces  of  land  alleged  to  have  been 
conveyed  to  defendant  by  plaintiff's  intes- 
tate in  fraud  of  creditors,  creditors  were 
entitled  to  subject  to  payment  of  their 
claims  only  property  fraudulently  con- 
veyed.— Ackerman  v.  Merle,  137  Cal.  169, 
171,  69   Pac.   983. 

24.  Some— Creditor*  can  get  nothing  to 
panUh    grantee.  —  Rights     of     creditors     in 


property  are  not  enlarged  or  extended  by 
fraudulent  transfer.  They  can  get  nothing 
for  mere  sake  of  punishing  fraudulent 
grantee,  and  are  entitled  in  equity  only 
to  have  such  Interest  in  property  applied 
to  satisfaction  of  their  claims  as  has  been 
fraudulently  conveyed  away. — Ackerman  v. 
Merle,   187  Cal.  169,  171,   69  Pac  983. 

28.  Order  that  administratrix  allow  mult 
In  her  name  unappealable. — From  an  order 
made  by  probate  court,  that  an  administra- 
trix allow  her  name  to  be  used  in  suit 
for  recovery  of  real  estate  for  benefit  of 
estate  and  creditors  thereof,  any  such  suit 
to  be  prosecuted  to  final  judgment,  upon 
condition  that  administratrix  be  saved 
harmless  from  any  expenses  and  costs  of 
suit,  no  appeal  can  be  taken,  as  It  is  not 
mentioned  in  section  963,  ante,  providing 
for  appeal  in  probate  matters. — Estate  of 
Ohm,  82  Cal.  160,  162,  22  Pac.  927. 


26.  Statements  of  grantee  May  show  In- 
tention of  grantor. — In  an  action  brought 
under  above  section,  evidence  of  certain 
statements  alleged  to  have  been  made  by 
grantor  at  time  deed  was  executed,  and 
some  six  weeks  prior  to  that  time,  tended  to 
show  that  Scott  knew  of  his  indebtendess, 
and  hence  to  throw  light  upon  his  Intention 
when  he  executed  such  deed,  was  properly 
admitted. — Threlkel  v.  Scott,  4  Cal.  Unrep. 
846,  34  Pac.  861. 

27.  Statute  authorises  executor  to  awe  to 
set  aside  fraudulent  conveyance^ — The  pur- 
pose of  statute  (Probate  Act  9S  202,  SOS)  is 
accomplished  by  empowering  executor  or 
administrator  to  prosecute  suit  to  set  aside 
fraudulent  conveyance.  It  does  not  purport 
to  exclude  creditors  from  bringing  It  If  they 
are  authorized  so  to  do  by  general  law. — 
Hills  v.  Sherwood,  48  Cal.  386,  S9S. 


Want  of  consideration 
of  Insolvency— Tend  to  prove  fraudulent  in- 
tent.— The  fact  that  one  conveys  a  large 
portion  of  his  property  without  valuable 
consideration  to  his  wife,  knowing  at  time 
that  his  debts  can  not  be  paid  without  re- 
course to  such  property,  tends  strongly  to 
prove  that  such  conveyance  was  made  with 
the  intent  to  defraud  his  creditors. — Threl- 
kel v.  Scott,  4  Cal.  Unrep.  846,  34  Pac.  851. 


§  1590.    WHEN  EXECUTOR  TO  SUE,  AS  PROVIDED  IK  PRECEDING 

SECTION.    No  executor  or  administrator  is  bound  to  sue  for  such  estate,  as 

mentioned  in  the  preceding  section,  for  the  benefit  of  the  creditors,  unless  an 

application  of  creditors,  who  must  pay  such  part  of  the  costs  and  expenses  of 

the  suit,  or  give  such  security  to  the  executor  or  administrator  therefor,  as  the 

court,  or  a  judge  thereof,  shall  direct. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  208  Probate 
Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C. 
P.  Pt.),  p.  98. 


1.  Coat*  and  expeases— Paid  or  secured,  aside  fraudulent  conveyance  of  personal 
•dm  In  Intra  tor  must  sue. — It  was  at  one  time  property  by  intestate;  and,  under  our  ays- 
disputed  whether  an  administrator  could  set       tem,  fraudulent  conveyance  of  realty  would 
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sttnd  upon  like  footing.  But  right  of  execu- 
tor or  administrator  to  maintain  suit  was 
Killed  by  sections  202,  208  of  Probate  Act. 
Thot«  sections  provide  that  an  executor  or 
Administrator  may  (on  application  of  cred- 
itor, who  shall  give  security  for  costs  and 
expenses)  procure  any  proper  action  .with 
reference  to  such  fraudulent  conveyance. — 
Hills  v.  Sherwood,  48  Cal.  386,  893. 


2.  If  decedent  in  his  lifetime  had  con- 
veyed any  part  of  his  real  estate,  with  in- 
tent to  defraud  his  creditors,  administrators," 
on  application  of  creditors,  and  their  paying 
or  securing  to  be  paid  such  part  of  costs  of 
suit  as  court  or  judge  might  direct,  would 
have  been  bound  to  bring  an  action  for  re- 
covery of  property  so  conveyed. — Mesmer  v. 
Jenkins,  61  Cal.  151,  152. 


§1591.  DISPOSITION  OF  ESTATE  RECOVERED.  All  real  estate  so 
recovered  must  be  sold  for  the  payment  of  debts,  in  the  same  manner  as  if  the 
decedent  had  died  seized  thereof,  upon  obtaining  an  order  therefor  from  the 
court;  and  the  proceeds  of  all  goods,  chattels,  rights,  and  credits  so  recovered 
must  be  appropriated  in  payment  of  the  debts  of  the  decedent  in  the  same  as 
other  property  in  the  hands  of  the  executor  or  administrator. 

The  remainder  of  the  proceeds,  after  all  the  debts  of  the  decedent  have  been 

paid,  must  be  paid  to  the  person  from  whom  such  property  was  recovered. 

History:  Enacted  March  11,  1872,  re-enactment  of  f  204  Probate 
Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  98; 
amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  226,  held  unconstitutional,  see  history,  §5  ante;  amendment 
approved  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  724,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  501. 

See,  ante,  81 1581  et  seq  and  notes. 


81892.  PENDING  SETTLEMENT,  COURT  MAY  ORDER  MONEYS  IN- 
VESTED. Pending  the  settlement  of  any  estate,  on  the  petition  of  any  person 
interested  therein,  and  upon  good  cause  shown  therefor,  the  court  may  order 
any  money  in  the  hands  of  the  executors  or  administrators  to  be  invested  for 
the  benefit  of  the  estate  in  securities  of  the  United  States  or  of  this  state. 

Such  order  can  only  be  made  after  ten  days  notice  of  the  hearing  of  the  said 
petition,  by  notice  posted  in  three  public  places  in  the  county,  or  by  publica- 
tion in  a  newspaper  in  the  county  or  both,  as  the  court  or  a  judge  thereof  shall 
direct. 

History:  Enactment  approved  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  724,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  601;  amendment  ap- 
proved May  20,  1921,  Stats,  and  Amdts.  1921,  p.  211.  In  effect  July 
29,  1921. 


INVESTMENT  OP  MONEY  BY 
EXECUTOR.  4 

L  Where  testator   directs  his   executor   to 
place  funds  at  ' '  interest. ' ' 

2,3.  When  testator  bequeaths  to  his  brother 
a  specified  sum  per  annum  for  life. 


testator  direct*  kl«  executor  to 
at  "taterestw  to  provide  for  the 
Payment  of  an  annuity,  the  investment  may 
aevertheleas  be  made  in  real  estate,  if  such 

*  course  seems  preferable  to  the  loaning  of 
"Maty.— Estate  of  Zeile,  6  Cof.  Prob.  Dec. 
Hi 

X   Wbes  testator  bcoocotb*  to  fete  brother 

•  ifirMUg  sua  per  annnm  for  life,  payable 
Quarterly,  the  principal  sum  and  the  over- 


plus interest  thereon  to  be  divided  among 
the  residuary  legatees  when  the  annuity 
ceases,  the  court,  in  order  to  provide  for 
the  required  income,  will  direct  the  reten- 
tion of  city  real  property  belonging  to  the 
estate  and  yielding  an  income  slightly  In 
excess  of  the  annuity,  rather  than  direct  an 
investment  in  United  States  bonds. — Estate 
of  Zeile,   6  Cof.  Prob.  Dec.  863. 

3.  When  a  testator  gives  his  brother  a 
specified  sum  per  annum,  to  be  paid  during 
his  lifetime  from  the  interest  of  money  to 
be  invested  by  the  executors,  and  directs 
the  principal  sum  and  the  overplus  interest 
to  be  paid  to  the  residuary  legatees  when 
the  annuity  ceases,  the  investment  of  the 
fund  should  be  made  with  due  regard  to 
the  interests  of  such  legatees. — Estate  of 
Zeile,  6  Cof.  Prob.  Dec.  868. 
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CHAPTER  IX. 

[This  entire  chapter  was  amended  by  Act  March  7,  1905,  Stats,  and  Amdts.  1905,  pp.  76-78.] 

OF  THE  CONVEYANCE  OP  REAL  ESTATE  AND  TRANSFER  OF  PERSONAL  PROP- 
ERTY  BY  EXECUTORS  AND  ADMINISTRATORS  IN  CERTAIN  CASES. 


!  1597. 


§  1598. 


f  1599. 
§  1600. 

i 1601. 


Executor  or  administrator  to  com- 
plete contracts  for  sale  of  real  or 
personal  property. 

Petition  for  executor  or  administra- 
tor to  make  conveyance  or  trans- 
fer, and  notice  of  hearing. 

Interested  parties  may  contest. 

Conveyances  or  transfers,  when  or- 
dered to  be  made. 

Execution  of  conveyance  or  transfer 
and  the  recording  of  the  order 
therefor. 


§  1602.  Mights  of  petitioner  to  enforce  the 
contract. 

8  1603.     Effect  of  conveyance  or  transfer. 

1 1604.  Effect  of  recording  a  copy  of  the  de- 
cree. 

$  1605.  Recording  of  the  decree  does  not 
supersede  power  of  court  to  en- 
force it. 

1 1606.  Where  party  to  whom  conveyance  or 

transfer  to  be  made  is  dead. 

1 1607.  Decree  may  direct  possession  to  be 

surrendered. 


§1597.  EXECUTOR  OR  ADMINISTRATOR  TO  COMPLETE  CON- 
TRACTS  FOR  SALE  OF  REAL  OR  PERSONAL  PROPERTY.  When  a  person 
who  is  bound  by  contract  in  writing  to  convey  any  real  estate,  or  to  transfer 
any  personal  property,  dies  before  making  conveyance  or  transfer,  and  in  all 
cases  when  such  decedent,  if  living  might  be  compelled  to  make  such  convey- 
ance or  transfer,  the  court,  having  jurisdiction  of  the  probate  proceedings  of 
the  estate  of  such  decedent,  may  make  a  decree  authorizing  and  directing  the 
executor  or  administrator  of  such  deceased  person  to  convey  or  transfer  such 
real  estate  or  personal  property  to  the  person  entitled  thereto. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  205  Probate 
Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  99;  March  7,  1905,  Stats,  and  Amdts.  1905,  p.  76. 


EXECUTOR  TO  COMPLETE  CONTRACTS 
—CONVEYANCE. 

I.  In  General,  1-12. 
II.  Contracts,  13-20. 

I.  In  General. 

1.  Amendment  of  decree — Nunc  prb  tunc,  by 

adding  costs,  improper. 

2.  Equity   power   not   conferred  on  probate 

court. 

3.  Execution  of  deed — Action  to  compel,  is 

action  in  equity. 

4.  Executor — May  petition  for  conveyance  of 
0       real  or  personal  property. 

5.  Probate  court  —  Can  compel  conveyance, 

where  court  of  equity  would. 

6.  Section— Inapplicable  where  property  not 

subjected  to  administration. 

7.  Same — Includes  ail  cases  where  party  en- 

titled to  conveyance. 

8    Same  —  Same  —  Does    not    include    deed 
absolute. 

9.  Same — Intended  to  save  expense  and  de- 
lay of  suit  in  equity. 

10.  Specific  performance — Decree  for,  of  bid, 
at  void  sale,  not  enforceable. 


11.  Same — Obtained  by  administrator,  as  in- 

dividual, without  resigning. 

12.  Special  property  in  estates  vests  in  exec- 

utor. 

II.  Contracts. 

13.  Contract — Dependent  on  personal  skill  or 

taste,  executor  not  liable. 

14.  Same — Enforceable   in   lifetime,    may   be 

enforced  by  probate  court. 

15.  Same — For  personal  service  does  not  sur- 

vive the  death  of  defendant. 

16.  Same — Fulfilled  as  to  part  dependent  on 

personal  skill,  must  be  completed. 

17.  Same — Involving  personal  service,   it  ter- 

minates with  death. 

18.  Same  —  Not  enforceable,  unless   it   binds 

decedent  in  lifetime. 

19.  Same — To  convey,  contract  must   specify 

lots. 

20.  Same  —  To   supply   material   for    definite 

period    to    be    completed    by     adminis- 
trator. 

1.  Amendment  of  decree  Nnne  pro  tunc, 
by  adding;  cost*,  Improper.— r-Decree  In  pro- 
ceedings under  above  section  and  section 
1598,  post,  dismissing  petition  without  prej- 
udice, was  entered  on  eleventh  day  of  June. 
1902,  and  made  no  order  concerning  costs. 
Several  months  thereafter  administrator 
moved   for   order   to   amend   the    judgment. 
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nunc  pro  tunc,  by  adding  thereto  a  Judg- 
ment for  costs,  "upon  the  ground  that  said 
administrator  inadvertently  failed  on  said 
eleventh  day  of  June  to  ask  for  said  Judg- 
ment," which  was  granted.  This  was  error. 
It  was  attempt  by  court,  not  to  correct  a 
clerical  misprision,  not  to  supply  omitted 
evidentiary  matter,  but  at  later  date  to 
enter  Judgment  which  originally  it  had 
never  contemplated  entering,  but  which  at 
time  of  giving  original  judgment  it  might 
have  caused  to  be  entered. — Estate  of  Pot- 
ter, 141  Cal.  424,  425,  75  Pac.  850. 

2.  Equity  power  not  conferred  on  pro- 
sate  court. — Second  clause  of  above  section 
wa«  only  intended  out  of  abundant  caution* 
to  authorize  probate1  court  to  try  and  deter- 
mine such  defenses  to  written  contract  for 
conveyance:  but  it  was  not  intended  to  con- 
fer upon  that  court  equity  powers  in  that 
large  class  of  cases  founded  upon  a  part 
performance  of  verbal  contracts  for  sale 
and  conveyance  of  land  (cone.  op.  Crockett, 
J.).— Cory  v.  Hyde,  49  Cal.  469,  473. 

3.  Extent  Ion  of  deed— Action  to  compel, 
la  aetfon  In  canity. — Under  above  section 
and  sections  1598-1607,  post,  many  deeds 
have  been  made  by  executors  and  adminis- 
trators upon  orders  made  by  probate  courts, 
and  titles  thereby  attempted  to  be  made  have 
been  acted  upon  and  recognized  as  valid. 
Yet  compelling  of  an  executor  or  adminis- 
trator representing  deceased  person,  who 
waa  bound  by  contract  in  writing,  to  exe- 
cute a  deed.  Is  as  much  case  in  equity  as  an 
action  to  obtain  construction  of  will. — 
Rosenberg  v.  Frank,  58  Cal.  387,  416. 

4.  Executor*—  May  petition  for  conveyance 
•f  ml  or  personal  property. — An  executor 
or  administrator  of  an  estate  has  same 
R?ht.  under  provisions  of  code,  to  present 
petition  for  conveyance  of  real  estate  (and 
since  late  amendment  also  for  transfer  of 
Personal  property)  as  any.  other  party. — 
Estate  of  Gamier,  147  Cal.  457,  430,  82 
Pac.  68. 

3b  Probate  court— Can  compel  convey- 
ance, where  court  of  equity  would. — Above 
•ection  is  same  as  section  295  of  former 
Probate  Act  with  words  interjected,  "and 
in  all  cases  where  such  decedent.  If  living, 
might  be  compelled  to  make  such  convey- 
ance." As  amended,  it  provides,  in  effect, 
that  when  person,  bound  by  contract  in 
writing  to  make  conveyance  of  real  estate, 
fhall  die  before  making  conveyance,  in  case 
where  if  decedent  were  living  a  court  of 
equity  would  compel  him  to  make  such  con- 
veyance, probate  court  may  decree  it. — Cory 
v.  Hyde,  49  Cal.  469,  472. 

t.  Section— Inapplicable  where  property 
sot  subjected  to  administration. — The  pro- 
visions of*above  and  following  sections  have 
no  application  where  contract  referred  to  in 
those  sections  must  be  "in  writing,"  and,  by 
virtue  of  such  contract,  property  affected 
by  it  Is  taken  to  be  from  administrator,  and 
not  subjected  to  administration  or  distri- 
bution.—Estate  of  Healy,  137  Cal.  474,  478, 
**  Pac.  455. 


7.  Sane — Includes  nil  cases  where  party 
entitled  to  conveyance. — Applying1  to  above 
section  rule  in  construing  statute,  that,  if 
practicable,  effect  shall  be  given  to  every 
part  of  it,  it  is  clear  that  if  clause  which  pro- 
vides that  probate  court  may  decree  convey- 
ance "in  all  cases  where  such  decedent,  if 
living,  might  be  compelled  to  make  such 
conveyance"  is  to  be  construed  literally,  it 
includes  all  cases  in  which  party  is  entitled 
to  conveyance  whether  contract  be  in  writ- 
ing or  not  (cone.  op.  Crockett,  J.). — Cory 
v.  Hyde,  49  Cal.  469,  472. 

8.  Same— Same— Doe*  not  Include  deed 
absolute  in  form,  but  in  fact  a  mortgage, 
and  suit  can  not  be  maintained  under  sec- 
tion to  compel  executor  to  execute  deed 
to  real  owner. — Wadlelgh  v.  Phelps,  149 
Cal.  627,  87  Pac.  93. 

9.  Same— Intended  to  save  expense  nnd 
delay  of  suit  In  equity. — The  special  pro- 
visions of  above  and  Ave  succeeding  sec- 
tions conferring  upon  probate  court  juris- 
diction to  grant  specific  performance  in 
cases  where  right  is  free  from  doubt,  are 
evidently  intended  to  save  expense  and  de- 
lay that  would  follow  separate  action  in 
equity  for  specific  performance.  At  any 
rate,  remedy  seems  to  be  complete,  and  it 
is  clearly  within  power  of  legislature  to 
prescribe  such. — Estate  of  Gamier,  147  Cal. 
457,  82  Pac.  68. 

10.  SpecMc  performance — Decree  for,  of 
bid*   at   void    sale,    not   enforceable. — In    an 

action  to  enforce  specific  performance  of 
contract,  by  which,,  as  alleged,  defendant 
became  liable  to  pay  purchase-price  bid  by 
him  at  an  administrator's  sale  of  land  of  de- 
cedent, where  sale  is  absolutely  void,  de- 
cree for  specific  performance  of  contract 
will  not  be  enforced  at  instance  of  the  ad- 
ministrator.— Kertchem  v.  George,  78  Cal. 
597,    599,    21    Pac.    372. 

11.  Same— Obtained  by  administrator,  as 
Individual,  without  resigning. — Executor  or 
administrator  under  new  law  has  same  right 
as  an  outside  party,  whether  his  claim  be 
money  demand  or  for  performance  of  writ- 
ten contract  to  transfer  property,  and  law 
does  not  require  that  he  first  resign  his  posi- 
tion as  executor  or  administrator  in  order 
to  have  his  claim  allowed  or  enforced 
against  estate.  An  administrator  with 
whom,  as  an  Individual,  deceased  has  made 
valid  contract  to  convey  real  estate  may  pe- 
tition to  court  for  specific  performance  of 
such  contract,  and  court  under  such  peti- 
tion may  make  an  order  that  administrator 
make  conveyance  as  administrator  to  him- 
self, individually,  which  vendor  himself 
should  have  made  had  he  been  alive. — Es- 
tate of  Gamier,  147  Cal.  457,  459,  82  Pac.  68. 

12.  Special  property  In  estates  vesta  In 
executor. — Strictly  speaking,  perhaps,  legal 
title,  even  to  personal  property  .of  decedent, 
does  not  vest  in  executor  or  administrator 
under  our  system.  But  special  property  In 
real  and  personal  estates  vests  in  him, 
charged  with  trust,  not  only  to  apply  it  to 
nayment    of    claims    presented,    but.     from 
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nature  of  trust  and  his  representative  ca- 
pacity, to  do  such  acts  in  carrying  out  con- 
tracts of  deceased  as  the  law  Imposes  upon 
him  obligation  of  performing:. — Janin  v. 
Browne,  59  Cal.  87,  45;  Dunn  v.  Mackey,  80 
Cal.  104,  107,  22  Pac.  64;  McCann  v.  Pennie, 
100  Cal.  547,  551,  35  Pac.  158;  Rankin  v. 
Newman,  114  Cal.  635,  661,  46  Pac.  742,  34 
L.   R.   A.   265.    See  Schlicker  v.   Hemenway, 

110  Cal.  579,  52  Am.  St.  Rep.  116,  126,  42 
Pac.  1063;  Fletcher  v.  American  T.  &  B.  Co., 

111  Oa.  300,  78  Am.  St.  Rep.  164,  36  S.  E.  767; 
Chamberlain  v.  Dunlop,  126  N.  Y.  45,  22  Am. 
St.  Rep.  807,  26  N.  E.  966. 

See  note  68  Am.  Dec.  760,  761. 

II.  CONTRACTS. 

13.  Contract  —  Dependent  on  personal 
■kill  or  ttrnte,  executor  not  liable. — Execu- 
tors are  responsible  on  all  contracts  of  tes- 
tator broken  in  his  lifetime,  and  there  is 
only  one  exception  with  regard  to  their 
liability  for  contracts  broken  after  his 
death;  that  is,  that  they  are  not  liable  in 
those  cases  where  personal  skill  or  taste 
is  required. — Janin  v.  Browne,  59  Cal.  37,  45. 

14.  game—Enforceable  In  lifetime,  may 
bo  enforced  by  probate  court. — Above  sec- 
tion is  same  as  section  295  of  former  Pro- 
bate Act,  with  words  interjected — "in  all 
case 8  where  such  decedent,  if  living*,  might 
be  compelled  to  make  such  conveyance." 
Under  former  statute  court  of  probate  would 
not  decree  specific  performance  simply  be- 
cause decedent  had  "bound"  himself  by 
written  contract,  when  something;  remained 
to  be  done  by  petitioner.  The  above  section 
as  amended  provides,  in  effect,  that  when 
person  bound  by  contract  in  writing:  to 
make  conveyance  of  real  estate  shall  die 
before  making-  conveyance,  in  case  where, 
if  decedent  were  living,  court  of  equity 
would  compel  him  to  make  such  convey- 
ance, probate  court  may  decree  it. — Cory  v. 
Hyde,  49  Cal.  469,  471. 

15.  Same— For  personal  service  does  not 
survive  tbe  death  of  the  defendant. — Before 
the  contract  time  for  making  sale  agreed  to 
be  made  by  decedent  had  expired,  decedent 
died,  and  his  death  had  its  legal  effect  upon 
contract  and  its  several  parts  being  con- 
tract for  personal  service,  it  was  unassign- 
able in  his  lifetime  and  did  not  survive  his 
death  (dls.  op.  McKee,  J.). — Janin  v.  Browne, 
59  Cal.  37,   49. 

16.  Same— Fulfilled  as  to  part  dependent 
on  personal  skill,  most  be  completed. — The 

complaint  alleges  that  deceased  was  owner 


of  large  tract  of  land  adjacent  to  and  sur- 
rounding land  of  plaintiff  on  which  house 
was  erected,  "and  was  desirous  of  improv- 
ing and  building  up  said  neighborhood  for 
purposes  of  attracting  purchasers  for  said 
land."  With  this  inducement  he  agreed  to 
improve  lands  of  plaintiff,  to  superintend 
house  erected  by  expenditure  of  plaintiff's 
money,  and  to  guarantee  him  certain  profit 
upon  investment.  All  that  required  any 
peculiar  skill,  taste,  or  judgment  was  done 
by  deceased  In  his  lifetime.  Contract  and 
right  of  action  upon  it  survived. — Janin  v. 
Browne,  59  Cal.  87,  45. 

17.  Same— Involving  personal  service,  it 
terminates  with  deatn. — Any  contract  from 
which  it  clearly  appears  that  it  was  inten- 
tion of  parties  that  service  should  be  per- 
formed by  contractor,  in  person  alone,  would 
to  that  extent  only  terminate  with  his 
death. — Janin  v.  Browne,  59  Cal.  37,   44. 

18,  Same— Not  enforceable  nnleas  it  binds 
decedent  in  lifetime* — A  memorandum  of 
contract  subscribed  by  agents  of  party  to  be 
charged,  unless  it  binds  decedent  in  his 
lifetime  to  convey  property  described  in  it. 
can  not  be  specifically  enforced  against  his 
personal  representative,  and  contract  made 
"subject  to  owner's  approval,"  which  never 
received  approval  of  principal  in  any  way. 
is  not  binding  contract. — Estate  of  Dick,  74 
Cal.  284,  286,  15  Pac.  887. 


19.  Same  —  To  convey,  contract  moat 
specify  lots. — An  action  against  administra- 
tor of  an  estate  to  compel  specific  perform- 
ance of  contract  to  convey  can  not  be  sus- 
tained where  it  does  not  appear  that  any 
contract  to  convey  particular  lots  named  In 
complaint  was  ever  made  by  decedent  with 
plaintiff's  assignor. — Ferris  v.  Irving,  28  Cal. 
645,  647;  Marriner  v.  Dennison,  78  Cal.  202, 
208,  20  Pac.  386. 

See  note  26  Am.  Dec.  665. 

20.  Same— To  snpply  material  for  definite 
period  to  be  completed  by  administrator. — 

When  one  contracted  with  another  to  supply 
him  with  certain  quantity  of  slate  monthly 
for  definite  period,  and  later  died  before  ex- 
piration of  period,  it  was  held  that  adminis- 
trator was  properly  sued  for  refusing  to 
receive  slate  after  intestate's  death. — Janin 
v.  Browne,  69  Cal.  37,  46;  McCann  v.  Pen- 
nie, 100  Cal.  547,  551,  35  Pac.  158;  Rankin 
v.  Newman,  114  CaL  635,  661,  34  L.  R.  A.  265. 
46   Pac.    742. 

See  notes  68  Am.  Dec.  760,  761;  22  Am.  St. 
Rep.  813;  52  Am.  St.  Rep.  126. 


§  1598.  PETITION  FOB  EXECUTOR  OB  ADMINISTRATOR  TO  MAKE 
CONVEYANCE  OB  TRANSFER,  AND  NOTICE  OF  HEARING.  On  the  pres- 
entation of  a  verified  petition  by  the  executor  or  administrator,  or  by  any  per- 
son claiming  to  be  entitled  to  such  conveyance  from  an  executor  or  adminis- 
trator, setting  forth  the  facts  upon  which  the  claim  is  predicated,  the  court,  or 
a  judge  thereof,  shall  appoint  a  time  and  place  for  hearing  the  petition,  and 
shall  order  notice  thereof  to  be  served  on  the  (executor  or  administrator  per- 
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sonaUy  when  he  is  not  the  petitioner,  and  to  be  published  at  least  once  a  week 

for  four  successive,  weeks  before  such  hearing,  in  such  newspaper  in  the  county 

as  the  court  or  judge  thereof  may  designate ;  provided,  however,  that  if  such 

contract  was  of  record  at  the  date  of  the  death  of  the  person  executing  such 

contract,  then  in  that  event  notice  of  such  hearing  may  be  given  by  serving 

such  notice  on  the  executor  or  administrator  personally,  when  he  is  not  the 

petitioner,  and  posting  such,  notice  in  three  public  places  in  the  county  where 

the  court  is  held  for  at  least  ten  days  prior  to  the  day  fixed  for  hearing. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  206  Probate 
Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880  (G.  G. 
P.  pt),  p.  99;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  226,  held  unconstitutional,  see  history,  §  6  ante; 
amendment  approved  March  7,  1906,  Stats,  and  Amdts.  1906,  p.  76; 
March  20,  1907,  Stats,  and  Amdts.  1907,  p.  724,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  601;  April  16,  1919,  Stats,  and  Amdts.  1919,  p.  72; 
May  20,  1921,  Stats,  and  Amdts.  1921,  p.  210.     In  effect  July  29,  1921. 


L   Execatar  or  administrator— May  petl-       (and  since  late  amendment  also  for  transfer 
tin  as  any   •tner  party. — An   executor   or       of  personal  property)  as  any  other  party. — 


administrator  of  an  estate  has  same  right       Estate    of    Gamier,    147    Cal.    457,    458,    82 
under  above  and  succeeding;  sections  to  pre-       Pac.  €8. 
*»t  petition  for  conveyance  of  real  estate 

1 1599.  INTERESTED  PARTIES  HAT  CONTEST.  At  the  time  and  place 
appointed  for  the  hearing,  or  at  such  other  time  to  which  the  same  may  be 
postponed,  upon  satisfactory  proof  by  affidavit  or  otherwise,  of  the  due  publi- 
cation of  the  notice,  the  court  shall  proceed  to  hear  the  said  petition,  and  all 
persons  interested  in  the  estate  may  appear  and  contest  such  petition,  by 
filing  their  objections  in  writing,  and  the  court  may  examine,  on  oath,  the  peti- 
tioner and  all  who  may  be  produced  before  him  for  that  purpose. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  207  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  646,  §  72;  amendment  ap- 
proved March  7,  1906,  Stats,  and  Amdts.  1906,  p.  77. 

§1600.  CONVEYANCES  AND  TRANSFERS,  WHEN  ORDERED  TO  BE 
MADE.  If  after  a  full  hearing  upon  the  petition  and  objections  and  examina- 
tion of  the  facts  and  circumstances  of  the  claim,  the  court  is  satisfied  that  the 
conveyance  of  the  real  estate  described  in  the  petition  to  the  party  entitled 
thereto  should  be  made,  a  decree  authorizing  and  directing  the  executor  or 
administrator  to  execute  a  conveyance  thereof  to  the  party  entitled  thereto 
most  be  made. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  208  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  646,  §73;  amendment 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  227,  held  unconstitutional,  see  history,  §  6  ante;  amendment  ap- 
proved March  7,  1906,  Stats,  and  Amdts.  1906,  p.  77;  March  20,  1907, 
Stats,  and  Amdts.  1907,  p.  725,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  502 ' 
May  16,  1921,  Stats,  and  Amdts.  1921,  p.  186.    In  effect  July  29,  1921. 


t.    Petition  far  conveyance— By  admfnfs-  deceased  in  his  lifetime  having  entered  into 

tr»trfa    f    heraelf    Individually. — Superior  an  agreement  In  writing  to  convey  same  to 

eowt  In  probate  may  grant  petition  of  ad-  her. — Estate  of  Gamier,  147  Cal.  457,  82  Pac. 

toialstratrlx  of  an  estate,  sister  of  deceased,  68,  69. 
to  execute  conveyance  of  real  estate  to  her, 

§1601.    EXECUTION  OF   CONVEYANCE   OB   TRANSFER  AND   THE 
RECORDING  OF  THE  ORDER  THEREFOR.    The  executor  or  administrator 
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must  execute  the  conveyance  or  transfer  according  to  the  directions  contained 
in  tho  decree,  which  decree  shall  be  prima  facie  evidence  of  the  correctness  of 
the  proceedings,  and  of  the  authority  of  the  executor  or  administrator  to  make 
the  conveyance  or  transfer.  If  the  transaction  relate  to  real  property  a  certi- 
fied copy  of  the  decree  must  be  recorded  with  the  deed  in  the  office  of  the 
recorder  of  the  county  in  which  the  land  conveyed  is  situated. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §  209 
Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  646,  §74; 
amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  371; 
March  7,  1905,  Stats,  and  Amdts.  1906,  p.  77. 

§  1602.    BIGHTS  OF  PETITIONER  TO  ENFORCE  THE  CONTRACT.    If, 

upon  the  hearing,  as  hereinbefore  provided,  the  right  of  the  petitioner  to  have 

a  specific  performance  of  the  contract  is  found  to  be  doubtful,  the  court  must 

dismiss  the  petition  without  prejudice  to  the  rights  of  the  petitioner,  who  may, 

at  any  time  within  six  months  after  such  dismissal,  proceed  by  action  to  enforce 

a  specific  performance  thereof. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  210  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  646,  §  76 ;  amendment  ap- 
proved April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  99;  March 
7,  1906,  Stats,  and  Amdts.  1905,  p.  77. 


RIGHT  OP  PETITION— TO  ENFORCE 
CONTRACT. 

fl,  Decree   dismissing   petition  —  Can   not   be 
amended,  nunc  pro  tunc. 

2.  Probate    court  —  Not    vested    with    power 
greater  than  court  of  equity. 

1.  Decree  dismissing  petit  ton— Can  not 
be  amended,  nunc  pro  tone — A  petition  was 
filed  in  matter  of  estate  of  deceased  seeking: 
specific  performance  of  contract  for  sale 
and  conveyance  of  land  made  by  deceased 
with  petitioners,  and  upon  hearing:  of  peti- 
tion and  answer  of  administrator,   contro- 


verting: alleged  right  to  compel  conveyance, 
court  dismissed  petition  without  prejudice 
as  contemplated  by  above  section.  Decree 
making:  no  award  of  costs  may  not  be 
amended  by  nunc  pro  tunc  judgment  to 
award  costs. — Estate  of  Potter,  141  Cal. 
350,  351,  75  Pac.  850,  851. 

2.     Probate  court— Not  vested  wlta  power 
greater   tbaa   court   of  equity. — It   was   not 

intention  of  statute  to  vest  in  probate  court 
more  extensive  power  than  was  adminis- 
tered by  court  of  equity.  This  view  is  sus- 
tained by  above  section  of  code. — Estate  of 
Corwin,  61  Cal.  160,  163. 


§1603.    EFFECT  OF  CONVEYANCE  OR  TRANSFER.    Every  conveyance 

or  transfer  made  in  pursuance  of  a  decree  as  provided  in  this  chapter,  shall 

pass  title  to  the  property  contracted  for,  as  fully  as  if  the  contracting  party 

himself  was  still  living,  and  executed  the  conveyance  or  transfer. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §211 
Probate  Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  99;  March  7,  1905,  State,  and  Amdts.  1905,  p.  77. 

A*  to  conveyance  by  executor  or  administrator,  see,  ante,  fi  1555. 


§  1604.    EFFECT  OF  RECORDING  A  COPT  OF  THE  DECREE.    A  copy 

of  the  decree  for  a  conveyance  or  transfer  as  provided  in  this  chapter,  duly 

certified  and  recorded  in  the  office  of  the  recorder  of  the  county  in  which  the 

property  is  situated,  gives  the  person  entitled  to  the  conveyance  or  transfer  a 

right  to  the  possession  of  the  property  contracted  for,  and  to  hofd  the  same 

according  to  the  terms  of  the  intended  conveyance  or  transfer,  in  like  manner 

as  if  the  same  had  been  conveyed  or  transferred  in  pursuance  of  the  dedree. 

History:  Enacted  March  11,  1872,  re-enactment  of  1 212  Probate 
Act;  amendment  approved  April  16,  1880.  Code  Amdts.  1880  (C.  C. 
P.  Pt.),  P.  99;  March  7,  1905,  Stats,  and  Amdts.  1905,  p.  77. 


Tit.  XI,  Ch.  IX.]  RECORDING    DECREE — DIRECTING    POSSESSION.  ftf  1605-1*07 

.  §1606.  RECORDING  OF  THE  DECREE  DOES  NOT  SUPERSEDE 
POWER  OF  COURT  TO  ENFORCE  IT.  The  recording  of  any  decree,  as  pro- 
vided in  the  preceding  section,  shall  not  prevent  the  court  making  the  decree 
from  enforcing  the  same  by  other  process. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  213  Probate 
Act;  amendment  approved  March  7,  1906,  Stats,  and  Amdts.  1905,  p. 
77. 

§1606.    WHERE  PARTY  TO  WHOM  CONVEYANCE  OR  TRANSFER  TO 

BE  HADE  IS  DEAD.    If  the  person  entitled  to  the  conveyance  or  transfer 

dies  before  the  commencement  of  the  proceedings  therefor  under  this  chapter, 

or  before  the  completion  of  the  conveyance  or  transfer,  any  person  entitled  to 

succeed  to  his  rights  in  the  contract,  or  the  executor  or  administrator  of  such 

decedent,  may,  for  the  benefit  of  the  person  so  entitled,  commence  such  pro- 

eeedings  or  prosecute  any  already  commenced,  and  the  conveyance  or  transfer 

must  be  so  made  as  to  vest  the  property  in  the  person  or  persons  entitled 

thereto,  or  in  the  executor  or  administrator,  for  their  benefit. 

History:  Enacted  March  11,  1872,  founded  on  §  214  Probate  Act; 
amendment  approved  March  7,  1905,  Stats,  and  Amdts.  1905,  p.  77. 

§  1607.    DECREE  HAY  DIRECT  POSSESSION  TO  BE  SURRENDERED. 

The  decree  provided  for  in  this  chapter  may  direct  the  possession  of  the  prop- 
erty therein  described  to  he  surrendered  to  the  person  entitled  thereto,  upon  his 
producing  a  certified  copy  of  the  decree,  when,  by  the  terms  of  the  contract, 
possession  is  to  be  surrendered. 

History:  Enacted  March  11,  1872,  founded  on  §  214  Probate  Act; 
amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  227,  held  unconstitutional,  see  history,  §5  ante;  amendment 
approved  March  1,  1906,  Stats,  and  Amdts.  1906,  p.  78;  March  20, 
1907,  State,  and  Amdts.  1907,  p.  725,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  602. 
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CHAPTER  X. 

OP  ACCOUNTS  BENDEBED  BY  EXECUTOBS  AND  ADMINISTRATORS,  AND  OP  THE 

PAYMENT  OP  DEBTS. 

Article  I.    Liabilities  and  Compensation  or  Executors  and  Administrators,  %%  1612-1619. 
n.    Accounting  and  Settlements  bt  Executors  and  Administrators,  %%  1622-1640. 
IIL    The  Payment  or  Debts  or  the  Estate,  §|  1643-1653. 


ARTICLE  I. 

LIABILITIES  AND  COMPENSATION  OP  EXECUTOBS  AND  ADMINISTBATOBS. 


$  1612.    When  executor  or  administrator  per- 
sonally liable. 

{  1613.    Executor  to  be  charged  with  all 
tate,  etc 

§  1614.    Not  to  profit  or  lose  by  estate. 

$  1615.    Uncollected  debts  without  fault. 

i  1616.     Compensation    of    the    executor 
administrator.     [Expenses.] 


or 


§ 1617.    Not  to  purchase  claims  against  the 
estate. 

1 1618.  Executor,  commissions  allowed.     Ad- 

ministrator.     Extraordinary    serv- 
ices. 

1 1619.  Allowed  fees  for  attorneys.  Extraor- 

dinary services. 


§1612.  WHEN  EXECUTOR  OR  ADMINISTRATOR  PERSONALLY 
LIABLE.  No  executor  or  administrator  is  chargeable  upon  any  special  prom- 
ise to  answer  in  damages  or  to  pay  the  debts  of  the  testator  or  intestate  out  of 
his  own  estate,  unless  the  agreement  for  that  purpose,  or  some  memorandum  or 
note  thereof,  is  in  writing  or  signed  by  such  executor  or  administrator,  or  by 
.some  other  person  by  him  thereunto  specially  authorized  in  writing. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  215  Probate 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  227,  held  unconstitutional,  see  history,  §  5  ante; 
amendment  approved  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  913* 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  502.  \ 


PERSONAL      LIABILITY   —   ACCOUNTS 
RENDERED    BY    EXECUTORS- 
PAYMENT  OF  DEBTS. 

1.  Action     on     administrator's     bond  — 

Charging  non-payment  of  money  be- 
longing to  estate — Complaint. 

2.  Same  —  Same  —  Same  —  "To  account 

for" — Meaning  of  phrase. 

"3,  4.  Same — Same  —  Defective    complaint — 
Cured  by  answer. 

-5,  6.  Annual  account  —  As  to  what  should 
show. 

7.  Same — Objections  to. 

8.  Appeal — In  general. 

9.  Same — Prom  order  denying  attorney's 

fees. 

10.  Attorney's  fees — In  general. 

11.  Same — As  to  time  of  allowance. 

12.  Same — Denial  of  former  motion. 
13, 14.  Same — Extraordinary  services. 
15, 16.  Same — On  contest. 

17.  Claim  embraced  in  account. 

18.  Compensation   of  executor — Basis   for 

computation. 

f 
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19, 20.  Same — Discretionary  power. 

21.  Same — Extra  compensation. 

22.  Construction — Of  section  1616,  post. 

23.  Same — Same — Prior  to  the  amendment 

of  1905. 

24.  Same — Of   section    1618,   post — Attor- 

ney's fees. 

25.  Judgment  conclusive. 

26.  List  of  claims  allowed. 

27.  Objections  or  exceptions. 

28.  Oral  promise  of  executor — To  pay  note 

of  co-executor,  is  not  binding. 

29.  '  *  Ordinary  probate  proceedings.  * ' 

30.  Representative  can  not  borrow  —  Nor 

create  obligation  on  estate. 

31.  Suit  on  rejected  claim. 

1.  Action  ob  administrator's  boad  — 
Charting;  non-payment  of  money  belomnrlna; 
to  estate— Complaint. — In  an  action  brought 
against  the  surety  on  an  administrator's 
bond  to  recover  money  belonging  to  the  es- 
tate an  allegation  in  the  complaint  that  the 
defendant  had  failed  to  pay  the  money, 
standing  alone,  is  not  a  sufficient  a  1  leg/a - 
'  on  of  non-payment;  but  the  complaint  will 
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be  iufflclent  in  this  respect  where  it  alleges 
thtt  neither  the  administrator,  nor  any  one 
In  his  behalf,  has  accounted  for  said  sum 
or  any  part  thereof,  where  this  averment 
it  followed  by  the  allegation  that  the  admin- 
istrator charged  himself  with  the  exact  sum 
sued  for  and  that  upon  the  administrator's 
failure  to  appear  in  answer  to  a  citation  to 
account  the  court  found  said  sum  to  be  still 
due,  and  that  the  defendant,  after  due  de- 
mand, refused  to  make  payment. — Moody  v. 
Pacific  8urety  Co.,  41  Oal.  App.  287,  182  Pac. 
842. 


2.  Same  game— Basse  **To  account  for" 
— Senate*  of  paraee. — The  phrase  "to  ac- 
count for"  means  more  than  the  mere  filing 
of  a  paper-statement  of  account;  it  Is  a 
condition  that  is  not  satisfied  short  of  pay- 
ing over  the  trust  fund  to  the  cestui  que 
trust.— Moody  ▼.  Pacific  Surety  Co.,  41  Cal. 
App.  287,  182  Pac.  802,  following  the  doc- 
trine In  Jones  v.  International  Indemnity 
Co.,  If  Cal.  App.  70S,  179  Pac.  692,  and  ap- 
proving doctrine  in  Cushman  v.  Richards, 
IN  Haas.  282,  and  State  v.  Williams,  77 
Mo.  4C8,  471. 


8*  Same  —  Same  —  Defective  complaint— 
Cures  ay  answer. — In  an  action  against  the 
surety  on  an  administrator's  bond  to  recover 
money  belonging  to  the  estate,  where  the 
complaint  is  defective  in  the  allegation  of 
non-payment,  such  defect  is  cured  by  an 
affirmative  allegation  in  the  answer  that 
the  administrator  has  properly  put  out  and 
disbursed  in  the  course  of  administration 
all  moneys  received  by  him  as  such  admin- 
istrator, except  such  moneys  as  were  de- 
livered into  the  hands  of  the  plaintiff,  and 
that  all  moneys  not  so  paid  out  and  dis- 
bursed by  said  administrator  were  received 
tad  retained  by  plaintiff. — Moody  v.  Pacific 
8urety  Co.,  41  Cal.  App.  287,  182  Pac.  802. 

4.  When  a  pleading  is  defective  on  ac- 
count of  an  Insufficient  statement  of  mate- 
rial facts,  rather  than  on  account  of  a  state- 
ment of  insufficient  facts,  the  defect  in  such 
•  pleading  may  be  cured  by  the  filing  of  a 
controverting  pleading  which  clearly  and 
to  equivocally  places  in  issue  the  material 
facts  which  have  not  before  been  put  in 
issue  on  account  of  the  Insufficient  state- 
ment of  the  former  pleading. — Moody  v.  Pa- 
cific Surety  Co.,  41  Cal.  App.  287,  182  Pac. 
Ml.  following  the  doctrine  in  Lugiani  v. 
Laodau  Economic  Syphon  Co.,  38  Cal.  App. 
144.  175  Pac  648. 


a*    Annanl    account— Aa   to    what    should 

r. — Annual  account  should  show  receipts 
•ad  disbursements  and  all  other  matters 
necessary  to  show  the  condition  of  the  af- 
fairs of  the  estate. — Estate  of  Bottoms,  156 
CaL  129.  ISO.  121.  103  Pac.  849. 


t  of  deceased  administrator 
Ian,  see  8  Am.  St.  Rep.  684. 


As  t»  executors  and  administrator*  gen 
•By,  see,  ante,  f  1849  and  note. 

mm  to  laveatments  la  stocks  by  executor 
an!  aimlnl«trator« — See  78  Am.  St.  Rep.  199. 


Aa  to  what  Items  and  amounts  are  allow- 
able aa  funeral  expenses  against  decedent's 
estate,  see  note  28  L.  R.  A.  (N.  S.)  572. 

6.  Upon  settlement  of  annual  account  it 
is  only  necessary  for  the  court  to  examine 
into  the  accuracy  of  the  account  as  far  as 
receipts  and  disbursements  of  money  are 
concerned,  and  it  is  not  necessary  that  the 
court  should  charge  the  administrator  in 
the  decree  of  settlement  with  the  entire 
property  of  the  estate,  but  simply  to  de- 
termine the  accuracy  of  the  accounts  as  to 
money  transactions  with  the  estate  and  the 
balance  in  his  hands.  As  to  all  other  items 
of  property  belonging  to  the  estate,  the  ad- 
ministrator must  account  for  it  upon  final 
settlement. — Estate  of  Bottoms,  166  Cal.  129, 
130,  181,  108  Pac.  849. 

7.  Same— Objections  to. — Where  an  an- 
nual account  Is  presented  for  settlement 
after  due  notice,  any  creditor  or  person  in- 
terested may  contest  the  same  and  may  ob- 
ject to  any  item  of  charge  or  credit  or  to 
any  claim  allowed  and  not  passed  upon  on 
the  settlement  of  any  previous  account,  and 
may  thereupon  have  his  objection  settled 
and  determined.  —  Kowalsky  V.  Superior 
Court,  13  Cal.  App.  218,  221,  109  Pac.  158. 

8.  Appeal— In  general* — Decree  settling 
final  account  and  that  settling  annual  ac- 
count is  appealable. — Estate  of  Richmond, 
9  Cal.  App.  402,  405,  99  Pac.  554. 

As  to  order  allowing  payment  of  attor- 
ney's fees  out  of  estate  of  decedent  being 
an  appealable  order,  see  Mousnier  v.  Supe- 
rior Court,  159  Cal.  663,  115  Pac.  221. 

9.  Same— From  order  denying  attorney's 
fees. — Right  of  appeal  given  by  the  amend- 
ment of  1905  includes  the  right  of  appeal 
by  an  attorney  from  an  order  denying  him 
any  compensation. — Estate  of  Hite,  155  Cal. 
448,  452,   101  Pac.  448. 

10.  Attorney's  fees— In  general. — Attor- 
ney for  executor  can  obtain  by  application 
for  fees  for  legal  services  only  such  sums 
as  are  properly  allowable  to  the  executor 
or  administrator  as  necessary  expenses  in 
the  discharge  of  his  duties,  and  the  extra 
services  for  which  the  fees  are  allowed 
must  have  been  such  as  were  "necessary 
for  the  executor  or  administrator  to  prose- 
cute or  defend." — Estate  of  Higgins,  158 
Cal.  355,  111  Pac.  8. 

See,  also,  pars.  9,  24,  this  note. 

11.  Same — As  to  time  of  allowance* — For 

the  so- cal  led  "extraordinary  services"  for 
which  the  court  may  fix  and  allow  such 
additional  compensation  as  it  deems  Just 
and  proper  under  all  the  circumstances  no 
reason  now  appears  to  show  why  an  al- 
lowance can  not  be  paid  at  any  time  after 
the  service  is  rendered. — Estate  of  Hite,  155 
Cal.  448,  459,  101  Pac.  448, 

12.  Same— Denial   of  farmer  mottoaa  for 

fees  is  no  defense  to  subsequent  motion 
made  by  leave  of  court. — Estate  of  Riviere. 
8  Cal.  App.  773,  775,  98  Pac.  46. 

IS.     Same  —  Extraordinary  services. — For 

legal    services    denominated    "extraordinary 
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services"  the  court  is  left  with  the  same 
power  that  it  formerly  had  to  determine 
whether  the  same  was  necessarily  required 
by  the  executor  or  the  administrator  in  the 
discharge  of  his  duty  and  what  would  be  a 
just  and  reasonable  allowance  to  make  to 
the  executor  or  the  administrator  on  ac- 
count thereof,  and  on  application  by  an  at- 
torney under  section  1616,  post,  for  compen- 
sation for  such  services  he  is  entitled  to 
receive  only  such  compensation  therefor  as 
the  probate  court  would  have  allowed  the 
executor  or  administrator  for  fees  of  at- 
torneys on  an  accounting:. — Estate  of  Hlte, 
155   Cal.  448,   452,   101  Pac.  448. 

14.  Where  purpose  and  only  effect  of 
above  section,  as  amended  in  1905,  is  to 
make  the  attorney  a  party  interested  in  the 
estate  for  the  purpose  of  directly  enforcing: 
his  claim  for  such  compensation  for  ]£gal 
services  as  would  be  allowed  the  executor 
or  administrator  on  an  accounting:  as  nec- 
essary expenses  in  the  discharge  of  his 
duty.— Estate  of  Hite,  155  Cal.  448,  452,  101 
Pac.  448. 

16.  Same— Ob  cosiest* — There  is  no  stat- 
ute in  this  state  which  in  terms  authorizes 
an  executor  named  in  a,  will  to  recover 
from  the  estate  fees  paid  by  him  to  attor- 
neys in  resisting:  a  contest  of  the  will  be- 
fore probate.  They  are  not  recoverable  as 
costs  under  section  1720,  post,  and  if  allow- 
able at  all  must  be  allowable  under  the 
general  provision  of  sections  1616  and  1619, 
post.— Estate  of  Hite,  155  Cal.  448,  454,  101 
Pac.  448. 

16.  While  an  executor  has  the  legal  right 
to  defend  the  will  in  his  capacity  as  execu- 
tor, if  the  defense  was  solely  for  his  own 
benefit  as  a  devisee  or  legatee  and  could  not 
operate  beneficially  as  to  any  other  person 
interested  in  the  estate,  he  must  bear  the 
costs  and  charges  of  maintaining  it,  and 
such  costs  and  charges  and  the  fees  of  his 
attorneys  in  making  such  defense  are  not  a 
proper  charge  against  the  estate. — Estate  of 
Higglns,  158  Cal.  855,  111  Pac.  8. 

17.  Clnlm  embraced  In  account. — The  set- 
tlement of  an  account  and  the  allowance 
thereof  is  conclusive  against  all  persons  in 
any  way  interested  in  the  estate,  and  there- 
fore when  a  claim  is  set  forth  in  such  an 
account  as  one  of  the  allowed  claims  against 
the  estate,  it  is  sufficient  to  notify  all  per- 
sons interested  that  the  validity  of  this 
claim  will  be  determined  and  established 
by  the  settlement  of  the  account,  and  where 
the  account  containing  such  claim  is  duly 
settled,  the  claim  passes  into  the  class  of 
claims  passed  upon  in  the  settlement  of  a 
former  account  and  is  conclusively  estab- 
lished against  all  persons  in  any  way  inter- 
ested, and  its  validity  is  not  thereafter 
subject  to  attack  upon  the  hearing  of  any 
subsequent  account. — Kowalsky  v.  Superior 
Court,  18  Cal.  App.  218,  221,  109  Pac.  158. 

As    to   claim*    against    decedent's    estate, 

see,  ante,  6  1490  and  note. 

18.  Compensation  of  executor— Bawls  for 
computation. — Above    section    plainly    con- 


templates that  an  executor  or  an  adminis- 
trator shall,  receive  as  compensation  for 
services  performed  as  such  officer  commis- 
sion based  upon  the  value  of  the  property 
which  he  has  taken  into  his  possession,  and 
having  been  so  taken  into  possession,  has 
been  accounted  for. — Estate  of  Davis,  8 
Cal.  App.  855,  359,  97  Pac.  86. 

19.  Same  —  Discretionary  power. — When 
an  application  for  compensation  is  made 
directly  by  attorneys-  the  probate  court  has 
the  same  broad  discretionary  power  in  hear- 
ing and  deciding  the  same  that  it  formerly 
had,  and  still  has,  in  regard  to  a  charge 
made  in  the  account  of  an  executor  or  an 
administrator  for  fees  paid  to  attorneys  in 
the  matter  of  the  settlement  of  the  estate. 
—Estate  of  Hite,  155  Cal.  448,  453,  101  Pac. 
448. 

20.  It  was  not  Intended  by  the  legislature 
that  the  court  should  make  any  allowance 
to  an  attorney  for  conducting  the  ordinary 
probate  proceedings  in  advance  of  a  final 
account  by  the  executor  or  administrator, 
for  until  that  account  is  rendered  it  is  im- 
possible to  calculate  what  the  amount  of 
the  commissions  will  be. — Estate  of  Hlte, 
165  Cal.  448,  458,  101  Pac.  448. 


21.  Same— Extra  compensation. — Contest 
over  letters  of  administration,  or  being 
made  a  party  to  a  partition  sale  in  the  ad- 
ministration of  another  estate  in  which  the 
deceased  was  interested,  where  the  executor 
was  not  by  reason  thereof  put  to  any  extra 
trouble,  labor,  or  expense,  can  not  be  con- 
sidered as  labor  performed  for  which  extra 
compensation  can  be  claimed. — Estate  of 
Davis,  8  Cal.  App.  855,  361,  97  Pac.  86. 

As  to  right  of  executor  or  administrator 
to  extra  compensation  for  extraordinary 
services,  see  note  to  Ann.  Cas.  1913A  1267- 
1275. 


SIM 


Construction — Of  section  1«16,  post— 
of  1905  was  not  Intended  to 
subject  an  estate  to  any  greater  liability  in 
the  matter  of  attorney's  fees  for  legal  serv- 
ices rendered  to  an  executor  or  an  admin- 
istrator than  existed  prior  to  the  amend- 
ment.— Estate  of  Hite,  155  Cal.  448,  452,  101 
Pac.   448. 

2ft.  Same— Same— -Prior  to  the  amendment 
•f  190S  the  attorney  of  an  executor  or  an 
administrator  was  not  a  party  interested 
in  the  estate  and  looked  solely  to  the  ex- 
ecutor or  administrator  for  his  compensa- 
tion, such  officer  being  allowed  credit  on 
his  accounting  such  reasonable  fees  aa  he 
had  paid  his  attorney  for  advice  and  service. 
— Estate  of  Hite.  155  Cal.  448,  451,  101  Pac. 
448. 

24.  Same— Of  section  1618,  post— Attor- 
ney's fees. — Above  section  and  section  1619, 
post,  must  be  construed  and  stand  or  fall 
together.  There  Is  no  difference  in  principle 
between  an  act  establishing  certain  fees 
for  the  services  of  an  executor  and  one 
providing  what  he  shall  be  allowed  as  pay- 
ment for  the  services  of  an  attorney.  The 
latter  is  as  much  a  part  of   the   necessary 
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expense  of  administration  at  is  the  former. 
Under  our  practice  the  services  of  an  at- 
torney are  not  only  essential,  hut  the  bur- 
den and  responsibility  of  his  work  are 
usually  much  greater  than  those  of  the 
executor  or  administrator.  The  effect  of 
the  statute  fixing:  and  allowing:  the  attor- 
ney's fees  is  simply  to  allow  the  executor 
an  additional  fee  for  a  certain,  expense  of 
administration.  It  is  the  same  as  though 
the  proTlsion  were  that  certain  fees  should 
be  allowed  the  executor  of  which  one-half 
»hould  be  for  the  expense  of  employing:  an 
attorney.  It  is  competent  for  the  legisla- 
ture to  provide  therefor,  and  there  is  no 
constitutional  objection  to  the  statute. — 
Estate  of  Goodrich,  6  Cal.  App.  731,  732,  93 
Pae.  121. 

See,  also,  pars.  9-16,  this  note. 

*.  Jsdcment  conclusive.- — The  rule  that 
a  judgment  or  order  of  a  court  having  ju- 
risdiction Is  conclusive  of  all  matters  in- 
volved which  might  have  been  disputed  at 
the  hearing,  although  no  objection  was  in 
fact  made,  applies  to  the  settling  of  ac- 
counts the  same  as  to  any  other  proceed- 
ing.—Kowalaky  v.  Superior  Court,  13  Cal. 
App.  lis,  231.  109  Pac.  158. 

St.    List  «f  elalsaa  allowed — It  is  not  at 

all  necessary  in  the  preparation  of  an  ac- 
count that  a  separate  list  be  made  of  the 
claims  allowed,  as  is  sometimes  done.  The 
statute  only  requires  that  the  debts  allowed 
be  exhibited  in  the  account,  and  where 
they  are  listed  and  fully  set  forth  In  the 
report,  which  likewise  sets  forth  the 
amount  of  money  received  and  expenses 
Incurred  and  money  expended,  it  is  suffi- 
cient— Kowalsky  v.  Superior  Court,  13  Cal. 
App.  218,  322,  109  Pac.  158. 
See,  also,  par.  17,  this  note. 

27.  OtjJeettosuB  «r  exceptions)  on  the  part 
of  some  person  interested  in  the  estate  are 
not  necessary  to  the  disallowance  of  cred- 
its claimed  by  an  executor  or  an  adminis- 
trator, and  this  rule  applies  where  appli- 
cation   for    compensation    is    made    by    an 


attorney,  except  for  "the  ordinary  probate 
proceedings,"  the  court  must  allow  the 
commissions  fixed  by  above  section. — Estate 
of  Hite,  155  Cal.  448,  453,  101  Pac.  448. 

28.  Oral  promise  of  executor  — To  pay 
Bote  of  co-executor,  is  aot  binding. — Where 
an, executor  made  oral  promise  that  If  co- 
executor  would  execute  and  deliver  note  to 
plaintiff,  and  plaintiff  would  accept  such 
promissory  note  and  withdraw,  release,  and 
discharge  his  claim  against  estate  of  de- 
ceased, he  would  pay  the  note  and  interest 
to  holder  at  maturity,  above  section  is 
sufficient  answer  to  contention  that,  es- 
tate being  discharged  from  claim  of  plain- 
tiff, promise  of  executor  is  binding  without 
being  in  writing. — McKeany  v.  Black,  117 
Cal.  687,  589,  49  Pac.  710. 

29.  "Ordinary      probate      proceeding*." — 

Above  section  establishes  the  compensation 
for  services  in  conducting  "the  ordinary 
probate  proceedings,"  and  for  such  pro- 
ceedings such  commissions  constitute  the 
compensation  that  the  court  may  order 
paid  on  an  application  by  the  attorney  un- 
der section  1616,  post. — Estate  of  Hite,  155 
Cal.   448,  452,   101   Pac.   448. 

30.  Representative  can  not  borrow— Nor 
erente  obligation  on  estnte. — Neither  an  ex- 
ecutor nor  an  administrator  can  borrow 
money  on  credit  of  estate.  He  can  not, 
except  when  expressly  authorized  by  will 
or  statute,  create  an  obligation  which  will 
give,  right  of  action  against  estate. — Ster- 
rett  v.  Barker,  119  Cal.  492,  495,  51  Pac.  695; 
Parks  v.  Mockenhaupt,  183  Cal.  424,  425,  65 
Pac.  876. 

31.  Salt  on  rejected  claim. — One  whose 
claim  has  been  rejected  and  who  Is  prose- 
cuting a  suit  upon  It  against  the  estate  is 
a  person  interested  who  may  make  a  con- 
test of  an  annual  account,  and  who  Is  con- 
cluded by  the  settlement  of  a  previous  ac- 
count.— Kowalsky  v.  Superior  Court,  18  Cal. 
App.   218,  221,  109  Pac.  158. 

See,  also,  ante,  fi  1490  and  note. 


§1613.  EXECUTOR  TO  BE  CHARGED  WITH  ALL  ESTATE,  ETC.  Every 
executor  and  administrator  is  chargeable  in  his  account  with  the  whole  of  the 
estate  of  the  decedent  which  may  come  into  his  possession,  at  the  value  of  the 
appraisement  contained  in  the  inventory,  except  as  provided  in  the  following 
sections,  and  with  all  the  interest,  profit,  and  income  of  the  estate. 

History:     Enacted  March  11,  1872,  re-enactment  of  |  216  Probate  Act. 


EXECUTOR  OR  ADMINISTRATOR- 
CHARGED  WITH  ALL  ESTATE. 

L  Im  Geniral,  1-21. 
a  Loss,  22-29. 
m.  NniAcr,  30-41. 

L  Li  GuraiL. 

1,1  Administrator  or  executor — Accountable 
for  all  assets. 
LAaefflary   administrator — Bound   to   col- 
lect debts. 


4.  Assets,   in   possession    and    collectable — 

Charged  to  executor. 

5.  Domiciliary  representative — Must  aecount 

for  foreign  assets  received. 

6.  Failure  to  object  to  item — Not  waiver  of 

right  to  have  correction. 

7.  Encumbrances — Not  to  be  paid  off  at  dis- 

cretion, because  beneficial. 

8.  Interest — Charged  upon  unduly  retained 

commissions. 

9.  Loan  of  funds  of  estate — Illegal. 
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lCf.  Same — In  good  faith,  charged  against  ex- 
ecutor without  interest. 

11.  Money  handed  to  executor  by  decedent — 

Must  be  accounted  for. 

12.  Negligence    alone  —  Justifies    charge    of 

simple  interest. 

13.  Penalty  for  delay — Is  not  part  of  estate 

come  into  possession. 

14.  Profit — Executor  to  make  none. 

15.  Purchase  of  ranch  for  estate  at  foreclo- 

sure sale — Illegal. 

16.  Bents  of  land  farmed  by  administrator — 

Chargeable  to  him. 

17.  Sole  legatee — May  hold  executor  for  loss 

by  neglect. 

18.  Speculation — Though  solely  to  benefit  es- 

tate, illegal. 

19.  Taxes — May  be  paid  by  executor,  while  he 

has  not  possession. 

20.  Valuation  in  inventory — No  evidence  of 

value  of  other  property. 

21.  Value  of  cooperage  —  Executors  charged 

with  that  Bold  without  order  or  con- 
firmation. 

II.  Loss. 

22.  Carrying  on  business — Charged  to  admin- 

istratrix. 

23.  Charged    against    administrator    plainly 

imprudent. 

24.  Deposits  through  failure  of  bank — Falls 

upon  executor. 

25.  Failure  to  collect  debt. 

26.  Interest  —  Charged  according  to  circum- 

stances. 

27.  Same  —  Not   legally  added  to  value  of 

property  lost. 

28.  Of  real  or  personal  estate — Involves  equal 

liability. 

29.  Section  to  fix  measure  of  accountability. 


III.  Neglect. 

30.  All  losses  from — Chargeable  to  executor. 

31.  Abandoning  suit  for  recovery. 

32.  Advice   of  attorney  —  Without  informa- 

tion no  excuse. 

33.  Charge  by  heir — MuBt  be  proved. 

34.  Compound  interest — Not  charged,  except 

for  positive  misconduct. 

35.  Damage — Is  amount  which  will  compen- 

sate. 

36.  Delivery  to  co-executor. 

37.  Omission  to  pay  taxes. 

38.  Payment  of  tax — As  holder  of  mortgage 

not  listed. 

39.  Value  of  land  at  time  of  loss — Basis  of 

liability. 

40.  Same — Not  increased  by  lapse  of  time. 

41.  Same  —  Inventory    no    basis    for    fixing 

value. 

See,   also,   ante,   8  1612   and   note. 
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I.      IN  GENERAL. 

1.  Administrator  or  executor- 
able  for  all  assets. — An  executor  is  ac- 
countable for  all  the  assets  that  come  Into 
his  possession,  excepting  where  loss  may 
have  been  suffered  without  his  fault. — Es- 
tate of  Strauss,   6  Cof.  Prob.  Dec.   411. 

2.  By  accepting  the  office  of  executor  a 
person  is  presumed  to  consent  that  all  his 
acts  in  that  capacity  shall  be  subject  to 
judicial  review,  and  to  understand  that  the 
court  of  probate  has  the  power,  on  the  set- 
tlement of  his  account,  to  determine  the 
extent  of  his  liability  to  the  estate. — Es- 
tate of  Strauss,   6  Cof.   Prob.  Dec.   411. 

3.  Ancillary  administrator  —  Bound  to 
collect  debts. — The  very  object  of  an  an- 
cillary administration  in  this  state  is  to 
collect  assets  of  estate  here,  and  it  is  the 
bounden  duty  of  such  administrator  to  col- 
lect them. — McCully  v.  Cootpen,  114  Cal. 
258,  263,  55  Am.  St.  Rep.  66,  71.  35  L.  R.  A. 
492,  46  Pac.  82. 

4.  Assets,  In  possession  and  collectable 
—Charged  to  executor. — An  executor  is 
chargeable,  not  only  with  assets  which 
come  into  his  possession,  but  also  with 
those  which  he  has  by  negligence  failed  to 
collect. — Wheeler  v.  Bolton,  92  Cal.  159,  173. 
28  Pac.  558;  Estate  of  Kennedy,  120  Cal. 
458,  461,  52  Pac  820. 

5.  Domiciliary  representative— Maat  ac- 
count for  foreign  aaseta  received. — If  as- 
sets, situated  in  another  jurisdiction,  come 
into  the  possession  of  an  executor  or  ad- 
ministrator in  domiciliary  jurisdiction,  by 
voluntary  payment  or  delivery  to  him, 
without  administration  there,  it  follows  that 
he  should  account  for  them  in  domiciliary 
jurisdiction,  whose  letters  were  recognized 
credentials  in  case. — Estate  of  Ortiz,  86 
Cal.  306,  313,  24  Pac.  1034. 

«.  Failure  to  object  to  Item— Not  waiver 
of  right  to  have  correction. — Though  fact 
that  no  specific  exception  was  taken  to 
item  of  account,  and  that  Intention  of  court 
below  was  not  called  to  evidence  showing 
that  administrator  had  not  charged  him- 
self with  full  amount,  which  he  received 
from  certain  source.  It  is  still  not  waiver 
of  right,  of  those  entitled  to  succeed  to 
estate,  to  have  error  corrected.  If  it  should 
appear  to  be  such,  in  course  of  further  pro- 
ceedings to  be  had  in  settlement  of  his 
account. — Estate  of  Moore,  96  Cal.  522,  525, 
31  Pac.  584. 

7.  Encumbrances— Not  to  be  paid  onT  at 
discretion,  because  beneficial. — The  stat- 
utes of  this  state  do  not  allow  an  admin- 
istrator to  pay  even  debts  due  by  an  In- 
testate, except  in  particular  way.  Certainly 
they  do  not  allow  him  to  pay  money  not 
due  by  an  intestate,  upon  an  idea  that 
payment  might  be  beneficial  to  estate.  He 
Is  to  take  care  of,  manage,  and  preserve 
estate  committed  to  him;  but  this  does  not 
mean  that  he  is,  at  discretion,  to  pay-  off 
all    encumbrances    resting    upon    property 
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upon  notion  that  property  might  increase 
In  Talue  and  thereby-  speculation  may  be 
made  for  estate. — Estate  of  Knight,  12  Cal. 
200,  208;  Brenham  v.  Story •  39  Cal.  179, 
lit;  Estate  of  Freud,  181  Cal.  Ul,  672,  63 
Pac  1080. 

&  Interest  —  Charged  upon  unduly  re- 
tailed etamlMloai. — Where  a  co-executor, 
claiming  that  he  was  entitled  to  greater 
share  of  commissions  than  his  co-executors, 
had  some  four  years  prior  to  settlement  of 
final  account  appropriated  about  one  thou- 
sand dollars  of  money  of  estate,  claiming 
it  to  be  his  commissions  as  executor,  he  was 
not  entitled  to  his  commission  until  settle- 
ment of  his  final  account.  This  money  be- 
longing to  estate  was  appropriated  by  him 
and  for  his  own  use,  and  under  these  cir- 
cumstances he  was  properly  charged  with 
interest  upon  amount. — Estate  of  Carter, 
132  CaL  113,  114,  64   Pac.  123. 


t.    Lmi    of    funds    of    estate — Illegal. — 

An  executor,  as  such,  Is  not  permitted  to 
loan  funds  of  estate.  That  would  of  Itself 
be  a  breach  of  trust. — Estate  of  Clark,  58 
CaL  355,  857. 

lft.  lame  — In  goo*  faith,  charged 
against  executor  without  Interest. — Loan, 
made  by  executor,  not  authorized  by  will, 
can  not  be  charged  against  estate,  nor  al- 
lowed to  executor  in  settlement  of  his  ac- 
counts. While  appearing  far  from  prudent 
in  a  business  point  of  view,  it  was,  never- 
theless, made  by  executor  In  "good  faith" 
and  of  course  he  is  not  to  be  charged  with 
high  rate  stipulated  to  be  paid  by  borrow- 
ers, nor  even  at  statutory  rate,  as  it  does 
not  appear  that  he  could,  with  reasonable 
diligence,  have  loaned  it  to  others  at  that, 
or  at  any  rate,  during  time  it  remained  in 
hands  of  borrowers.  The  basis  of  account- 
ability is  as  if  kept  for  purpose  of  making 
loan,  but  without  opportunity  of  doing  so, 
in  which  case  he  would  not  have  been 
chargeable  with  Interest. — Estate  of  Hal- 
bert,  48  Cal.  627,  680;  Estate  of  Cousins,  111 
Cat  441,  460,  44  Pac.  182. 

1L  Money  haaded  to  executor  by  dece- 
dent- Hunt  bo  accounted  for. — A  witness 
testified  that  she  saw  deceased,  just  before 
her  death,  give  appellant,  executor,  thirty- 
tire  dollars,  but  not  as  a  present.  This  was 
sufficient  to  authorise  court  to  debit  him 
with  amount. — Estate  of  Pease,  31  Cal.  Dec. 
405.  406.  86  Pac.   149. 

12.  Negligence  aloae  Jastlllca  charge  of 
sample  Interest- — In  cases  of  mere  negli- 
gence of  an  administrator  of  an  estate,  no 
more  than  simple  interest  is  ever  added  to 
loss  or  damage  resulting  therefrom. — 
Wheeler  v.  Bolton,  92  Cal.  159,  172,  28  Pac. 
KS. 

It.  Penalty  for  delay— Is  aot  part  of 
estate  come  Into  posaeeslon. — Where  credi- 
tors of  an  estate  filed  their  objections  in 
writing,  and  contended  that  administrator 
tad  neglected  for  an  unreasonable  time  to 
have  money   on    hand    distributed   or   paid 


to  creditors,  while  it  Is  true  that  estate  had 
been  pending  several  years,  there  is  noth- 
ing in  record  to  show  that  administrator 
has  wilfully  or  negligently  caused  delay, 
and,  under  most  liberal  rules  of  pleading, 
it  can  not  be  held  that  penalty  for  settling 
estate  Is  "estate  which  has  come  into  his 
possession." — Estate  of  Sylvar,  1  Cal.  App. 
35,  37,  81  Pac.  663. 

14.  Profit— Executor  to  make  none. — The 

executor  is  officer  of  court  intrusted  with 
custody  of  estate  for  purpose  of  adminis- 
tration, pending  its  transmission  from  an- 
cestor to  heir,  and  his  relation  to  court  as 
well  as  to  heir  is  of  fiduciary  nature;  and 
it  is  policy  of  law  that  court  shall  have 
supervisory  control  of  all  his  acts  and 
transactions,  and  of  all  claims  which  he 
may  have  against  estate,  and  that  he  shall 
directly  or  indirectly  make  no  profit  out 
of  estate,  or  appropriate  to  himself  any  of 
its  property  without  sanction  of  court. — 
Firebaugh  v.  Burbank,  121  Cal.  186,  191,  53 
Pac.   660. 

15.  Purchase  of  ranch  for  estate  at  fore- 
closure sale— Illegal* — Administrator  has  no 
lawful  authority  to  purchase  ranch  for  es- 
tate at  foreclosure  sale,  and  purchase  must 
be  deemed  to  have  been  made  for  himself, 
and  not  for  estate. — Estate  of  Miner,  46 
Cal.  564,  573;  Estate  of  Moore.  72  Cal.  336, 
342,  13  Pac.  880;  Estate  of  Rose.  80  Cal. 
166,  173,  22  Pac.  86;  Estate  of  Freud,  131 
Cal.   667,   672,   63   Pac.   1080. 

16.  Rents  of  land  farmed  by  adminis- 
trator—Chargeable to  him. — An  adminis- 
trator should  be  charged  with  land,  and 
with  reasonable  value  of  rents,  issues,  and 
profits  thereof,  during  period  which  he 
has  farmed  it  and  made  profit  out  of  land. 
— Estate  of  Mlsamore,  90  Cal.  169,  170,  27 
Pac.  68. 

17.  Sole  legatee— May  hold  executor  for 
losa  by  neglect. — The  plaintiff,  the  sole 
legatee,  had  a  right  to  call  defendant,  ex- 
ecutor, to  an  account  in  probate  court  at 
any  time  after  his  neglect  by  which  loss 
had  occurred,  unless  facts  are  shown  in  rec- 
ord excusing  heir  from  bringing  her  action 
immediately  thereafter.  Whatever  liabil- 
ity defendant  had  incurred  was  fixed  at 
that  date,  and  could  not  be  Increased  by 
any  neglect  on  part  of  plaintiff  to  call  him 
to  an  account. — Wheeler  v.  Bolton,  92  Cal. 
159,  176,  28  Pac.  558. 

18.  Speculation— Though  solely  to  bene- 
fit estate.  Illegal. — It  would  be  most  dan- 
gerous precedent  to  hold  that  an  adminis- 
trator may  speculate  with  funds  of  estate, 
or  pay  charges  not  allowed  by  law, 
though  solely  with  view  of  benefiting  es- 
tate, and  then  throw  loss  upon  estate,  and 
assign  his  good  intention  as  defense  to  in- 
jurious consequences  of  his  act. — Estate  of 
Knight.  12  Cal.  200,  208;  Tompkins  v. 
Weeks,  26  Cal.  60-68;  Estate  of  Moore,  72 
Cal.  335,  342,  13  Pac.  880;  Estate  of  Rose, 
80  Cal.  166.  173.  22  Pac.  86;  Estate  of 
Freud,   131   Cal.  667,   672,   63  Pac.   1080. 
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19.  Taxes  —  May  be  paid  by  executor, 
while  be  baa  not  poaaeaalon. — The  extent 
of  executor's  accountability,  or  liability 
upon  property  in  his  official  capacity,  does 
not  affect  question  of  its  being:  liable  to 
taxation.  While  he  has  not  possession,  yet 
he  has  control  so  far  that  he  may  pay  off 
lien  and  would  then  be  entitled  to  posses- 
sion and  absolute  control.  His  pecuniary 
liability,  as  executor,  may  be  limited  by 
reason  of  possession  by  another  person,  and 
atill  there  remains  responsibility  and  con- 
trol. Certainly  property  belongs  to  es- 
tate, and  executor,  having*  taken  it  up  on 
his  inventory,  is  charged  with  duty  to  pro- 
tect and  care  for  It. — Stanford  v.  San  Fran- 
cisco, 131  Cal.  34,  36,  63  Pac.  145. 

20.  Valuation  In  inventory— No  evidence 
of  value  of  otber  property. — The  inventory 
is  only  prima  facie  evidence  of  value  of 
estate;  and  as  inventory  would  be  inad- 
missible as  evidence  in  any  matter  not  re- 
quired to  be  expressed  therein,  so  any  valu- 
ation of  property  included  therein  would 
not  be  even  prima  facie  evidence  of  value 
of  other  property,  not  therein  specifically 
described  or  valued. — Wheeler  v.  Bolton,  92 
Cal.  169,  170,  28  Pac.  558. 

21.  Value  of  cooperage  —  Executors 
charged  with  tbat  sold  without  order  or  con- 
firmation.— Where  executor  sold  cooperage, 
in  various  lots  from  time  to  time,  without 
having  obtained  any  order  of  court  for 
that  purpose,  and  said  sales  were  made  at 
private  sale,  without  any  notice  of  sale 
being  given,  and  no  return  of  sales  of  red- 
wood cooperage  has  even  been  made  to 
court,  and  no  order  was  made  confirming 
said  sales,  executors  were  rightly  charged 
with  cooperage  at  price  at  which  sales  were 
made  and  credited  with  total  amount  of 
sales  accounted  for  in  said  account.  By 
selling  cooperage  at  private  sale  without 
an  order  of  court  executors  became  re- 
sponsible to  estate  for  its  value. — Estate 
of  Scott,  1  Cal.  App.  740,  744,  83  Pac.  86. 

II.     LOSS. 

22.  Carrying;  on  bnslneas  —  Ckarged 
to  administratrix. — Where  executrix  car- 
ried on  business  of  two  stores  belonging  to 
estate  for  some  five  months,  and  evidence 
shows  very  clearly  that  she  was  in  many 
respects  lacking  in  necessary  knowledge 
of  business  to  conduct  it  in  proper  and 
businesslike  manner,  and  failed  to  account 
satisfactorily  for  some  of  alleged  losses, 
order  of  court  below,  charging  executrix 
with  estate  not  accounted  for,  was  not  dis- 
turbed by  the  appellate  court. — Estate  of 
Gianelli,   146  Cal.   139,   141,  79   Pac.   841. 

23.  Charged  against  administrator  plain- 
ly Imprudent. — An  administrator  can  not, 
of  his  own  volition,  redeem  pledged  per- 
sonal property,  or  property  upon  which 
there  is  valid  lien,  under  all  circumstances, 
and  justify  his  acts  in  case  of  loss  to  es- 
tate. If  proof  should  show  that  property 
at  time  it  was  redeemed  was  of  little  value. 


while  large  amount  was  paid  out  for  pur- 
pose of  redeeming,  or  if  circumstances  were 
such  that  court  could  not  say  reasonably 
prudent  man  would  have  done  same  thing, 
then  circumstances  might  justify  charging 
of  loss  to  administrator;  but  court  can  not 
say,  as  matter  of  law,  that  reasonably  pru- 
dent business  man  might  not  make  honest 
mistake  of  paying  out  more  to  free  prop- 
erty from  Hen  than  property  would  sell  for 
after  lien  was  extinguished. — Estate  of 
Armstrong,    125   Cal.    603,    605,   58    Pac.   183. 


24.  Deposits  through  failnre  of  bai 
Falls  upon  executor. — Where  an  executor, 
or  administrator,  with  trust  funds  in  his 
hands,  deposits  them  ta  his  own  name  in 
bank,  or  other  institution,  which  fails,  loss 
shall  fall  upon  him.  His  liability  will  not 
depend  upon  good  faith,  prudence,  or  Judg- 
ment with  which,  apparently,  he  may  have 
acted,  nor  upon  fact  that  he  may  have 
disposed  of  his  own  funds  in  same  way. — 
Estate  of  Arguello,  97  Cal.  196,  200,  31  Pac. 
937;  People  v.  Wilson,  117  Cal.  242,  243.  49 
Pac.  135;  Ex  parte  Bane,  120  Cal.  533,  536. 
65  Am.  St.  Rep.  199,  52  Pac.  852. 

25.  Failnre  to  collect  debt. — Failure  to 
collect  debt  due  estate,  unless  delayed  with- 
out his  fault,  renders  executor  liable  for 
loss. — Estate  of  Sanderson.  74  Cal.  199,  216. 
15  Pac.  753;  Maddock  v.  Russell,  109  Cal. 
417,   423.   42   Pac.  139. 

26.  Interest— Charged  according?  to  cir- 
cumstance*.— Whether  in  any  instance  ex- 
ecutor is  chargeable  with  even  simple  in- 
terest, must  be  determined  by  trial  court 
from  all  circumstances  of  that  case.  It 
can  not  be  said,  as  matter  of  law,  that  in- 
terest is  to  be  added  to  value  of  property 
that  has  been  lost  by  his  neglect.  The 
circumstances  connected  with  this  loss  may 
so  completely  exonerate  him  from  any 
charge  of  neglect  that  he  would  not  be  held 
liable  for  even  its  value,  and  his  neglect 
may  have  been  so  technical  that  court 
would  not  feel  justified  in  requiring  from 
him  more  than  restoration  of  value  of  prop- 
erty; and  it  has  been  held  that  heir  him- 
self may  have  been  so  negligent  in  pre- 
senting his  claim  that  court  would  consider 
that  executor  should  not  be  charged  with 
interest. — Wheeler  v.  Boulton,  92  Cal.  159, 
173,  28  Pac.  558. 

27.  Same— Not  legally  added  to  value  of 
property  lost. — Whether  In  any  instance 
executor  is  chargeable  with  even  simple  in- 
terest must  be  determined  by  trial  court 
from  all  circumstances  of  that  case.  It  can 
not  be  said,  as  matter  of  law,  that  Interest 
is  to  be  added  to  value  of  property  that  has 
been  lost  by  his  neglect. — Wheeler  v.  Bol- 
ton, 92  Cal.  169,  173,  28  Pac.  558;  Estate  of 
Marre,  127  Cal.  128,  132,  59  Pac.  385. 

28.  Of  real  or  personal  estate-— Involves 
equal  liability. — Above  statute  makes  no 
distinction  between  real  and  personal  es- 
tate, and  we  think  rule  applicable  In  case 
of  loss  by  him  of  personal  estate  should 
have  equal  application  to  loss  of  real    es- 
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Utc.  Hit  liability  can  not  be  any  greater 
because  relief  is  sought  in  another  forum 
than  it  would  be  if  determined  by  court 
which  has  been  especially  constituted  for 
settling  his  account. — Wheeler  v.  Bolton, 
92  Cal.  159,  174,  28  Pac.  658. 

St.  Section  to  fix  measure  of  accounta- 
bility.— The  provision  of  above  section  is 
for  purpose  of  fixing  measure  of  account- 
ability of  administrator  for  value  of  prop- 
erty in  event  it  be  afterwards  lost  through 
his  fault. — Estate  of  Simmons,  43  Cal.  548, 
$41 

III.      NEGLECT. 


8*.  All  loasea  from  Chargeable  to  ex- 
ecatw. — Executor  should  be  charged  with 
losses  resulting  from  his  negligence. — Es- 
tate of  Moore,  96  Cal.  622,  31  Pac.  584;  Es- 
tate of  Carver.  123  Cal.  102,  104,  55  Pac. 
770:  Estate  of  Armstrong,  125  Cal.  603,  605, 
58  Pac.  183;  Estate  of  Schandoney,  133  Cal. 
387,  393,  65  Pac.  877. 


SI.  Abandoning  unit  for  recovery. — Ex- 
ecutor was  debited  with  one  hundred  and 
seventy-five  dollars  and  sixty  cents,  value 
of  personal  property  belonging  to  estate. 
His  testimony  showed  that  he  thought  it 
belonged  to  estate,  but  had  abandoned  suit 
for  its  recovery,  and  permitted  defend- 
ant in  suit,  to  keep  it,  on  paying  him 
sixty-two  dollars,  which  he  retained  for 
himself.  This  is  ample  to  show  that  prop- 
erty was  lost  to  estate  through  his  neglect, 
and  he  was  rightly  charged  with  its  value, 
with  interest  on  what  he  retained. — Estate 
of  Pease,  31  Cal.  Dec.  406,  406,  85  Pac.  149. 

32.  Advice  of  attorney  —  Without  In- 
fensatton,  ao  excuse. — Advice  of  attorney 
can  not  shield  executor  from  his  responsi- 
bility for  loss  occasioned  by  loan  which 
was  made  by  him  of  funds  of  estate  "upon 
what  was  not  flrst-claas  real-estate  secu- 
rity," as  directed  by  the  will.  No  examina- 
tion of  records  was  made  for  purpose  of 
ascertaining  whether  or  not  title  was  al- 
ready encumbered;  no  abstract  was  fur- 
nished attorney;  there  was,  therefore, 
nothing — no  fact  -submitted  to  him,  upon 
which  his  opinion  could  be  had,  and  advice 
of  attorney  given  under  such  circumstances 
vas  not  "professional  advice,"  under  which 
executor  can  protect  himself  from  liability 
of  loss  incurred. — Estate  of  Holbert,  48  Cal. 
«7.  623. 

*».    Charged  by  heir— Mo«t  be  proved. — 

If  heir  seeks  to  charge  executor  for  negli- 
gence in  not  taking  possession  of  prop- 
erty belonging  to  estate,  burden  rests  upon 
beir  to  establish  such  negligence.  Lia- 
bility of  executor  for  his  negligence  is 
measured  by  detriment  sustained  by  estate 
therefrom. — Wheeler  v.  Bolton,  92  Cal.  159, 
170.  28  Pac  658. 


the  negligence  of  an  executor.  General 
rule  applicable  to  an  executor,  as  well  as 
to  any  other  trustee,  is,  that  except  in  cases 
of  which  he  has  been  guilty  of  some  posi- 
tive misconduct,  or  wilful  violation  of  duty, 
he  is  not  to  be  charged  with  compound  in- 
terest. In  cases  of  mere  negligence,  no 
more  than  simple  interest  is  ever  added  to 
loss  or  damage  resulting  therefrom. — 
Wheeler  v.  Bolton,  92  Cal.  159,  172,  28  Pac. 
558. 


34b  Cempoand  Intereat— Not  charged,  ex- 
cept for  positive  mlacondnct. — It  is  error 
to  add  compound  interest  to  sum  found  to 
be  value  of  property  lost  to  estate  through 


SB.  Damage— Is  amount  which  will  com- 
pensate.— Civil  Code  fixes  measure  of  dam- 
ages for  wilful  conversion  of  personal  prop- 
erty to  db  its  value  at  time  of  conversion, 
with  interest  from  that  date.  If  purchaser 
of  land  is.  evicted  by  paramount  title,  his 
recovery  of  damages  is  limited  to  purchase - 
prfce,  with  interest,  and  he  can  not  recover 
for  any  enhanced  value  which  land  may 
have,  in  meantime,  received.  Negligence 
of  defendant,  an  administrator,  who,  in  vio- 
lation of  his  duties,  did  not  safely  keep  and 
protect  possession  of  real  estate,  but  al- 
lowed and  permitted  himself  to  be  dis- 
possessed, and  property  and  title  lost,  is  of 
no  higher  grade  than  simple  tort  resulting 
from  misfeasance,  and  breach  of  such  an 
obligation,  measured  in  damages,  is  amount 
which  will  compensate  for  all  detriment  ap- 
proximately caused  thereby. — Wheeler  v. 
Bolton,  92  Cal.  159,  172,  28  Pac.  558;  Estate 
of  Kennedy,  120  Cal.  458,  461,  52  Pac.  820. 

36.  Delivery  to  co-executor. — Each  ex- 
ecutor is  chargeable  in  his  account  with 
whole  of  estate  which  may  come  into  his 
hands.  When  an  executor  is  guilty  of  neg- 
lect, with  reference  to  assets  in  posses- 
sion of  his  co-executor,  he  Is  not  made 
liable  upon  theory  that  assets  are  in  posses- 
sion of  both,  which,  in  fact,  they  are  not, 
b^it  upon  his  neglect  in  delivering  them  to 
his  co-executor  without  good  cause,  or  in 
not  seeing  to  it  that  they  were  taken  out 
of  possession  of  co-executor,  or  were  not 
by  him  misapplied  or  lost. — Estate  of  San- 
derson,  74  Cal.    199,  213,   15  Pac.   758. 

37.  Omission  to  pay  taxea. — In  settling 
account  of  administrator,  administrator 
was  charged  with  value  of  certain  real 
property  lost  to  estate  by  neglect  of  ap- 
pellant to  pay  taxes,  etc.,  and  there  was 
no  error  in  thus  ruling. — Estate  of  Herte- 
man,  73  Cal.  545,  546,  15  Pac.  121;  Stanford 
v.  San  Francisco,  181  Cal.  84,  36,  63  Pac. 
145. 

88.  Payment  of  tax— Aa  holder  of  mort- 
gage not  Hated. — In  settlement  of  her  ac- 
count as  administratrix,  she  claimed  credit 
for  sum  paid  as  taxes  on  real  estate  de- 
scribed in  her  mortgage.  Court  properly 
rejected  item  and  charged  amount  as  part 
of  balance  on  hand,  out  of  which  dividends 
were  to  be  paid.  It  appears  that  she  did 
not  list  her  mortgage  interest  for  assess- 
ment, but  allowed  land  to  be  taxed  in  same 
manner  as  if  there  were  no  mortgage 
thereon.  As  holder  of  mortgage  Interest, 
it  was  her  duty  to  list  it  for  taxation,  and 
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tax  consequently  levied  on  that  interest 
would  be  her  individual  debt,  and  not  debt 
of  estate. — Estate  of  McDougrald,  146  CaL 
196,  198,  79  Pac.  875. 

89.  Valve  of  laad  at  time  of  lose  Birii 
of  liability. — Value  of  land  at  time  it  was 
lost  to  estate  is  basis  of  an  executor's  lia- 
bility to  estate  for  negligence  by  which 
such  loss  is  sustained,  and  such  liability 
could  not  be  increased  because  twenty 
years  elapsed  after  loss  had  occurred.— 
Wheeler  v.  Bolton,  92  Cal.  159,  175,  28  Pac. 
5*8. 


4ft.  Sane  — Not  Increased  by  laoae  of 
time. — Where  court  fixes  date  of  convey- 
ance as  time  when  land  was  lost  to  estate, 
and  also  takes  its  value  on   that  date,  as 


found  by  it  to  be  basis  of  contestant's  lia- 
bility to  estate  for  negligence  by  which 
such  loss  was  sustained,  this  value  was 
measure  of  right  of  recovery  for  executor's 
negligence,  and  liability  of  executor  will 
not  be  increased  because  twenty  years 
elapsed  after  loss  had  occurred. — Wheeler 
v.  Bolton,  92  Cal.  159,  175,  28  Pac  658. 

41.     Sasaei     laveatory  mm  basis  for  flxlas; 

valne. — Taken  by  itself,  inventory  should 
not  form  basis  for  determining  value  of 
portion  of  tract  of  land,  and,  in  absence  of 
any  other  evidence  upon  subject,  court 
had  no  basis  for  its  decision,  and  its  find- 
ing in  that  respect  is  unsustained  by  evi- 
dence.— Wheeler  v.  Bolton,  92  Cal.  159,  172, 
28  Pac   568. 


'  §1614.  NOT  TO  PROFIT  OB  LOSE  B7  ESTATE.  He  shall  not  make 
profit  by  the  increase,  nor  suffer  loss  by  the  decrease,  or  destruction,  without 
his  fault,  of  any  part  of  the  estate.  He  must  account  for  the  excess  when  be 
sells  any  part  of  the  estate  for  more  than  the  appraisement,  and  if  any  is  sold 
for  less  than  the  appraisement,  he  is  not  responsible  for  tlie  loss,  if  the  sale  has 
been  justly  made. 

History:     Enacted  March  11,  1872,  re-enactment  of  |  217  Probate  Act. 

15.  Same — Not  chargeable  as  penalty  for 
depositing  money. 

16.  Same — Not  charged  unless  loss  from 
negligence. 

17.  Logs  —  Through   insolvency  of   recom- 
mended agent  not  charged. 

18.  Mere  mingling  of  funds  —  Would  not 
justify  charge  of  interest. 

19.  Money  collected — To  be  retained  until 
applied  in  legal  mode. 

20.  Payments  not  authorized — At  peril  ox 
executors. 


EXECUTOR  OR   ADMINISTRATOR— NOT 
TO  PROFIT  OR  LOSE  BY  ESTATE. 

I.  In  General.  1-26. 
II.  Compound  Interest,  27-32. 
III.  Mingling  Funds,  33-39. 

I.  In  General. 

1.  Business  directed  to  be  carried  on — 

Executor  not  entitled  to  commission 
on  receipts,  etc. 

2.  Same  —  Same  —  Reasonable  compensa- 

tion. 

3.  Caring  for  livestock — Not  carrying  on 

business. 

4.  Civil  Code — Declares  general   rule  of 

liability  for  mingling  trust  funds. 

5.  Conversion — Executor  charged  at  cur- 

rent rate,  or  profit  realized. 

6.  Damages  not  charged — Where  property 

sold  by  order  of  court. 

7.  Delay  in  accounting — Renders  executor 

liable  for  interest. 

8.  Same — Long  delay  and  use  liable  for 

compound  interest. 

9.  Deposits    —    Withdrawn    —    Interest 

chargeable. 

10.  Same — Same — Interest  not  chargeable 

for  mere  withdrawing. 

11.  Failure  to  loan — Executor  liable  for  in- 

terest at  current  rate. 

12.  8ame  —  Liability  depends  on  circum- 

stances. 

13.  Funds    not    kept    separate  —  Interest 

charged. 

14.  Interest — Charge  of,  limited  to  cases 

of  profits,  or  wilful  misfeasance. 
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21.  Profit — Actually   realized,   charged   to 
executor. 

22.  Same — Executor  no  hope  of,  by  divert- 
ing fundB. 

23.  Same  —  Same  —  Losses  must  be  mad* 
good. 

24.  Punitory  damages-^Not  charged  where 
no  advantage  nor  neglect. 

25.  Rent — Payable  by  administrator  if  he 
occupies. 

26.  Trustee — Must  not  make  profit. 
IL  Compound  Interest. 

27.  Chargeable — Upon  moneys  advanced  to 
one  of  co-executors. 

28.  Not  chargeable — In  absence  of  show- 
ing of  receipts. 

29.  Same — Same  —  Deposited  in  brother's 
bank. 

30.  Rule  of — Is  not  to  punish,  but  to  pre- 
clude from  profit. 

81.  Same — Same — And  to  fully  reach  pos- 
sible profit. 

32.  Trustees  —  Not  chargeable  with   com- 
pound interest. 
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III.  Mingling  Funds. 

33-36.  Mingling   funds  —  Compound   interest 
charged. 

37.  Same  —  Same  —  Executor  used  fund 

when  he  wanted  it. 

38.  Same — Executor  presumed  to  have  re- 

ceived profit. 

39.  Same — Only  simple  interest  charged  on 

showing  good  faith. 

I.      IN  GENERAL. 

1.  Baslneas  directed  to  be  carried  •■— 
Eieeator  not  entitled  to  commission  on  re* 
••lata,  etc. — In  a  case  in  which  a  testator 
directs  a  business  founded  by  him  to  be 
carried  on  for  a  designated  period,  the  ex- 
ecutor has  no  statutory  right  to  commis- 
sions on  receipts  and  disbursements  while 
to  conducting  said  business. — Lamar  v.  La- 
mar, 118  Ga.  648.  45  S.  E.  498. 

2.  Same— Same  —  Reasonable  compeasa- 
tlea  for  his  time  and  labor  while  so  carry- 
ing on  said  business  under  the  directions 
in  the  will,  is  all  that  the  executor  can  re- 
coTer  from  the  estate. — Lamar  v.  Lamar, 
US  Ga.   648.   45   S.    E.   498. 

8.  Cartas;  for  llTestock  —  Not  carrying; 
•a  esstaess. — Where  tt  is  charged  that 
administrator  had  no  right  to  carry  on 
business  of  estate  at  a  loss,  and  should 
nuke  good  to  estate  all  such  loss  as  was 
Incurred,  and  there  is,  in  record,  no  evi- 
dence that  he  carried  on  business  of  intes- 
tate In  any  sense  other  than  that  he  cared 
for  personal  property  until  it  could  be  ad- 
vantageously sold,  which  property  con- 
sisted of  sheep  and  lambs,  cattle,  hogs, 
horses  and  colts,  and  these  were  cared  for 
until  they  were  sold,  as  it  was  duty  of  ad- 
ministrator to  do,  finding  of  court,  as 
stated  in  Its  order,  that  administrator  had 
managed  estate  in  good  and  business-like 
Fanner  and  used  every  necessary  and  pru- 
dent measure  to  protect  it,  should  be  af- 
firmed.— Estate  of  Fernandez,  119  Cal.  579, 
ttt,  51  Pac.  851. 

4.  Civil  Code— Declares  general  rule  of 
aaafltty  for  mingling  trust  fond*. — Section 
223$  of  Civil  Code  which  provides  that 
"trustee  who  wilfully  and  unnecessarily 
mingles  trust  property  with  his  own,  so  as 
to  constitute  himself,  in  appearance.  Its 
absolute  owner,  is  liable  for  its  safety  in 
all  events/'  was  not  intended  to  change 
rule  generally  prevailing,  nor  to  limit  lia- 
bility under  It;  on  contrary,  section  seems 
to  be  In  entire  accord  with  general  rule, 
•nd  In  effect  to  declare  it  in  unmistakable 
terma— Estate  of  Arguello,  97  Cal.  196,  200, 
11  Pac.  987. 

8»  Conversion  ■■■Iflxefntor  charged  at  car- 
teat  rate,  or  prosit  realised. — Where  execu- 
tor, directed  In  will  to  loan  moneys  of 
estate,  on  good  security,  has  actually  con- 
verted fond  and  invested  it  in  his  business, 
be  may,  at  election  of  legatee  or  other 
party  Interested,  be  held  to  account,  either 
for  Interest  which  he  might  with  ordinary 
diligence  have  obtained   from   others   upon 


loan  of  fund,  or  to  account  for  profit,  If  any, 
realized  by  employment  of  fund  In  business 
In  which  it  was  embarked.— Estate  of  Hol- 
bert,  89  Cal.  697,  601;  Estate  of  Rose,  80 
Cal.  166,   172,  22  Pac.  86. 


6.  Damages  aot  charged— Where  prop- 
erty sold  by  order  of  court. — Where  an  hei* 
was  seeking  to  charge  administrator  of 
estate  of  deceased  with  value  of  property 
sold  under  order  of  court,  without  proving 
any  fraud  whatever  on  part  of  administra- 
tor, and  where  there  was  no  gross  negli- 
gence nor  fraudulent  suggestion  of  conceal- 
ment, administrator  should  not  be  charged 
with  damages. — Richardson  v.  Sage,  57  Cal. 
212,  214. 

7.  Delay  In  accounting— Renders  execu- 
tor liable  for  Interest. — An  executor  who 
is  guilty  of  great  delay  in  accounting  is 
chargeable  with  legal  interest  upon  bal- 
ances with  legal  rests. — Estate  of  Sander- 
son, 74  Cal.   199,  215,  15  Pac.  753. 

8.  Same— Long  delay  and  use  liable  for 
compound  Interest. — Delay  in  settlement 
and  distribution  of  estate  of  testator,  who 
died  April  7,  1879,  where  executors  within 
one  year  after  appointment  had  sold  all 
property  to  pay  debts  of  estate,  but  made 
no  report  until,  in  obedience  to  order  of 
court,  they  filed  final  account  on  15th  day 
of  July,  1889,  was  unreasonable,  and  it  ap- 
pearing that  when  he  wanted  money  of  es- 
tate executor  used  it,  they  should  be 
charged  with  legal  interest  with  annua) 
rests.— Estate  of  Hilliard,  83  Cal.  423,  427, 
23  Pac.  393;  Miller  v.  Lux,  100  Cal.  609,  616, 
35  Pac.  345,  639. 

».  Deposits— Withdrawn— Interest  charge- 
able.— The  intestate,  at  time  of  her  death, 
left  on  deposit  with  Hibernla  Savings  & 
Loan  Society  a  considerable  sum  of  money, 
which  was  drawing  interest,  and  on  which 
interest  would  have  continued  to  be  paid  so 
long  as  money  remained  on  deposit.  The 
administrator,  soon  after  his  appointment, 
withdrew  fund  from  bank,  and  on  render- 
ing final  account  for  settlement  charged 
himself  with  principal  sum,  but  without  in- 
terest. The  order  made  on  settlement  of 
account  by  probate  court,  charging  ad- 
ministrator with  interest  on  sum  from  time 
of  its  withdrawal  from  bank,  and  ordering 
account  to  be  amended  in  this  particular, 
is  correct. — Estate  of  McQueen,  44  Cal.  584, 
687;  Estate  of  Miner,  46  Cal.  564,  572. 

10.  Same  —  Same  —  Interest  not  charge- 
able for  mere  withdrawing. — If  adminis- 
trator permits  money  of  estate  to  remain 
upon  deposit,  administrator  may  not  be  li- 
able, even  though  money  had  been  lost  by 
sudden  failure  of  bank  through  some  un- 
foreseen calamity,  but  if  he  decided  in  good 
faith,  and  in  exercise  of  his  discretion, 
that  interests  of  estate  demanded  that 
money  should  be  reduced  into  his  actual 
possession,  court  was  not  prepared  to  say 
that  he  thereby  became  liable  for  interest, 
merely  because  money  was  withdrawn  from 
bank,   in   absence   of   any   showing  that   he 
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82.  Trustee— Not  chargeable  with  com- 
pound interest  except  where  he  has  been 
guilty  of  some  misconduct  or  wilful  viola- 
tion  of  duty. — Adams  v.  Lombard,  80  Cal. 
426,  22  Pac.  180;  Wheeler  v.  Bolton,  92  Cal. 
159,  28  Pac.  658;  Estate  of  Cousins,  111  Cal. 
441,   452,   44   Pac.   182. 

III.     MINGLING   FUNDS. 

As  to  mere  mlnarllaa:  of  funds,  see  par. 
18,   this  note. 

As  to  trustee  mimrllaa*  trust  money  with 
bis  own,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
5  2236  and   note:    9  2238  and  note  par.  2. 

33.  Mlna*llns;  funds— Compound  Interest 
charged. — An  executor  is  chargeable  with 
compound  interest  for  mingling  and  use  of 
trust  funds  personally. — Merrlfleld  v.  Long- 
mire,  66  Cal.  180,  181,  4  Pac.  1176;  Estate  of 
Eschrich,  85  Cal.  98,  101,  24  ^ac.  634; 
Wheeler  v.  Bolton,  92  Cal.  159,  Vic,  28  Pac. 
558;  Miller  v.  Lux,  100  Cal.  609.  616,  35  Pac. 
345;  Estate  of  Cousins,  111  Cal.  441,  446, 
452.  44  Pac.  182;  Estate  of  Hilliard,  83  Cal. 
423,  23  Pac.  393;  Estate  of  Curtis,  121  Cal. 
468,  472,  53  Pac.  936;  Estate  of  Sarment,  128 
Cal.  331,  333,  55  Pac.  1015;  Estate  of  Marre, 
127  Cal.   128.  132,  59  Pac.  385. 

34.  Sums  received  by  executor  were 
mingled  with  funds  of  firm  of  which  he 
was  member  and  must  be  presumed  to  have 
been  employed  in  business  of  firm.  Cir- 
cumstance that  there  was  generally  a  bal- 
ance to  credit  of  firm  in  bank  can  not  be 
considered  as  affecting  question.  Although 
there  is  no  evidence  of  any  intended  or 
actual  fraud,  yet  law  will  make  executor 
responsible  for  presumed  profits  from  mon- 
eys so  employed.  The  general  rule  appli- 
cable to  such  cases  is  that ,  trustee  shall 
be  charged  with  legal  Interest  with  annual 
rests. — Estate  of  Stott,  52  Cal.  403,  406; 
Estate  of  Clark,  53  Cal.  355,  359;  Estate  of 
Hilliard,  88  Cal.  423,  23  Pac.  393;  Estate  of 
Eschrich,  85  Cal.  98,  101,  24  Pac.  634;  Mil- 
ler v.  Lux,  100  Cal.  609,  616,  36  Pac.  345, 
639. 

35.  There  was  no  error  in  court  In 
charge  against  an  administrator  of  seven 
hundred  forty-two  dollars  Interest  on 
money  of  estate  withdrawn  by  him  and 
mingled  with  his  own  funds,  and  omitted 
from  his  account. — Estate  of  Herteman, 
73  Cal.  546,  547,  15  Pac.  121. 


36.  It  is  now  well  settled  that  trustee 
having  control  of  trust  fund  will  be  liable 
for  interest,  if  he  mingles  money  with  his 
own,  or  uses  it  in  his  private  business,  or 
deposits  it  in  bank  in  his  own  name,  or 
neglects  to  settle  his  account  for  long  time, 
or  to  distribute  or  pay  over  money  where 
he  ought  to  do  so. — Estate  of  McQueen,  44 
Cal.  584,  588. 

37.  Same  —  Same  —  Executor  used  fund 
when  he  wanted  it. — Where  one  of  execu- 
tors testified  that  "whenever  he  needed  or 
wanted  money,  he  used  it,"  though  be 
thi/?ks  he  kept  it  in  his  safe,  separate  from 
his  own  money,  three  or  four  years,  and 
never  tried  to  loan  or  invest  it,  as  directed 
by  will,  after  January,  1883, — a  fair  con- 
struction of  all  this  is,  that  he  kept  money 
to  be  used  by  himself  whenever  he  needed 
or  wanted  it,  and  that  he  so  used  it.  It 
makes  no  difference  that  there  was  no  evi- 
dence "showing  that  executors  derived  any 
benefit  by  use  of  such  money."  Court  should 
have  charged  executors  with  legal  interest 
on  all  money,  for  time  it  remained  in  their 
hands  after  May  15,  1880,  with  annual  rests. 
—Estate  of  Hilliard,  83  Cal.  423,  427,  23 
Pac.  393;  Miller  v.  Lux,  100  Cal.  609,  615,  35 
Pac.  345,  639. 

38.  Same— Executor  presumed  to  have 
received  prosit. — In  cases  where  executor 
has  mingled  moneys  belonging  to  his  trust 
with  his  own  funds,  and  used  them  for  his 
own  advantage,  courts  have  charged  him 
with  compound  interest  upon  theory  that 
in  absence  of  evidence  to  contrary  he  will 
be  presumed  to  have  received  such  profit 
from  their  use.  This  rule  is  of  modern 
growth,  and  is  applied  more  frequently  in 
this  country  than  in  England.  It  has  been 
adopted,  not  for  punishing  delinquent  trus- 
tee, but  for  purpose  of  obtaining  actual  or 
presumed  gains,  and  to  make  certain  that 
nothing  of  profit  or  advantage  remains  to 
trustee,  except,  perhaps,  his  commission  or 
compensation. — Wheeler  v.  Bolton,  92  Cal. 
159,   172,  28  Pac.   558. 

3*.  Same— Only  simple  Interest  eharared 
on  showina*  arood  faith. — Even  when  execu- 
tor has  mingled  moneys  belonging  to  his 
trust  with  his  own  funds,  if  executor  can 
show  that  he  has  acted  in  good  faith,  and 
has  not  made  any  greater  profit  by  use  of 
funds,  he  will  be  charged  only  simple  in- 
terest.— Wheeler  v.  Bolton,  92  Cal.  159,  172, 
28  Pac*  558;  Estate  of  Pease,  81  Cal.  Dec 
405,  407,  85  Pac.  149. 


§  1615.  UNCOLLECTED  DEBTS  WITHOUT  FAULT.  No  executor  or  ad- 
ministrator is  accountable  for  any  debts  due  to  the  decedent,  if  it  appears  that 
they  remain  uncollected  without  his  fault. 

History:     Enacted  March  11,  1872,  re-enactment  of  g  218  Probate  Act. 


UNCOLLECTED  DEBTS— WITHOUT 

FAULT. 

1-5.  Administrator's     account  —  Chargeable 
with  whole  estate. 
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6.  Administration — To  be  with   reasonable 

dispatch. 

7.  Burden  of  proof — Upon  administrator  to 

show  impossible  to  collect. 
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8.  Debts  doe  decedent  —  Executor  account- 

able for,  unless  it  appears  they  are  un- 
collected without  his  fault. 

9.  Failure  to  collect — Not  from  negligence, 

should  appear  on  face  of  account. 

10.  Wilful  neglect  or  misfeasance — Not  pre- 
sumed. 

See,  ante.  If  1612  et  seq.  and  notes. 

1.  Atatmlfltrator'a  account  —  Chargeable 
with  whole  estate. — The  administrator  Is 
chargeable  In  his  account  with  the  whole 
of  the  estate  of  the  decedent  coming  into 
his  possession  at  the  value  of  the  appraise- 
ment contained  in  the  Inventory. — Estate 
of  Loheide,  17  Cal.  App.  475,  482,  120  Pac.  66. 

I  An  administrator  is  not  authorized. to 
•how  favors  to  ward  a  himself,  and  where 
he  is  Indebted  to  the  estate,  and  it  ap- 
pears that  he  was  able  to  pay  the  debt  at 
any  time  during:  his  Incumbency  as  admin- 
istrator, and  he  has  failed  to  do  so,  he  must 
be  held  officially  liable  for  the  amount  due, 
and  his  sureties  may  also  be  held. — Estate 
of  Loheide,  17  Cal.  App.  475,  483,  120  Pac.  56. 

I-  If  It  does  not  appear  that  debts  due 
the  decedent  remain  uncollected  without 
his  fault,  the  administrator  must  be  held 
answerable  for  the  amount  of  the  debt, 
as  appraised  In  the  inventory. — Estate  of 
Loheide,  17  Cal.  App.  475,  482,  120  Pac.  56. 

4.  The  administrator  is  not  accountable 
for  any  debts  due  to  the  decedent  "If  it 
appears  that  they  remain  uncollected  with- 
out his  fault." — Estate  of  Loheide,  17  Cal. 
App.  475,  482,   ISO  Pac.   56. 

5.  There  is  no  presumption  of  duty  per- 
formed where  a  debt  due  the  decedent  and 
listed  in  the  appraiser's  inventory  remains 
uncollected,  but  the  presumption  is  that 
the  debt  could  have  been  collected,  in  the 
absence  of  a  satisfactory  showing;  to  the 
contrary,  and  merely  charging  himself 
with  a  promissory  note  due  the  estate,  and 
crediting  himself  with  it  Is  not  a  statement 
on  the  part  of  the  administrator  that  it 
remains  uncollected  without  his  fault — Es- 
tate of  Loheide,  17  Cal.  App.  475,  482,  120 
Pac  56. 


«.  Administration — To  bo  wftk  reason- 
able dUpatca. — Object  of  probate  proceed- 
ings are  to  administer,  settle,  and  distrib- 
ute estates  of  deceased  persons,  and  our 
system  contemplates  these  objects  shall  be 
accomplished  with  reasonable  dispatch. — 
Maddock  v.  Russell,  109  Cal.  417,  422,  42 
Pac.  139. 

7.  Burden  of  proof—Upon  administrator 
to  snow  Impossible  to  collect. — When  an 
administrator  receives  note,  and  maker 
thereof  is  solvent,  but  afterwards  becomes 
insolvent,  burden  of  proof  is  on  adminis- 
trator to  show  that,  with  due  diligence,  he 
could  not  have  collected  it. — Estate  of 
Moore,  96  Cal.  522,  525,  31  Pac.  584. 

8.  Debts  dne  decedent  —  Executor  ac- 
countable for,  unless  it  appears  they  are 
uncollected  without  his  fault. — No  execu- 
tor is  accountable  for  debts  due  decedent 
"if  it  appears  they  remain  uncollected  with- 
out his  fault."  But  if  it  do  not  so  appear 
to  court,  he  must  be  held  answerable  for 
amount  of  debt  due  decedent  as  appraised 
in  inventory. — Estate  of  Sanderson,  74  Cal. 
199,  203,  15  Pac.  753;  Maddock  v.  Russell, 
109   Cal.  417,  422.  42  Pac.   139. 

9.  Failure  to  collect— Not  from  negli- 
gence, should  nppear  on  fnce  of  account. — 

Even  if  it  should  be  conceded  that  account, 
presented  by  executor,  establishes  its  own 
correctness  prima  facie,  account  should  at 
least  show  on  Its  face  that  failure  to  col- 
lect debt  due  to  decedent  was  not  result  of 
negligence  of  executor. — Estate  of  Sander- 
son, 74  Cal.  199,  202,  15  Pac.  753. 

10.  Wilful  neglect  or  misfeasance— Not 
presumed. — An  administrator  can  not  be 
charged  with  interest,  from  date  of  his 
first  account,  because  he  was  derelict  after 
he  had  filed  his  second  account.  Wilful 
neglect  and  misfeasance  can  not  be  pre- 
sumed for  an  entire  period  of  his  admin- 
istration, after  first  account  was  filed.  Be- 
fore he  should  be  charged  with  Interest 
for  earlier  years  of  his  administration  there 
should  be  some  evidence  to  justify  it. — 
Estate  of  Marre,  127  Cal.  128,  133,  59  Pac. 
885;  Elisalde  v.  Ellsalde,  137  Cal.  634,  638, 
66  Pac.  369,  70  Pac.  869. 


§1618.  COMPENSATION  OF  EXECUTOR  OR  ADMINISTRATOR. 
[EXPENSES.]  The  executor  or  administrator  shall  be  allowed  all  necessary 
expenses  in  the  care,  management,  and  settlement  of  the  estate,  and  for  his 
services  such  fees  as  provided  in  this  chapter;  but  when  the  decedent,  by 
his  will,  makes  some  other  provision  for  the  compensation  of  his  executor, 
that  shall  be  a  full  compensation  for  his  services,  unless  by  a  written  instru- 
ment, filed  in  the  court,  he  renounces  all  claim  for  compensation  provided  for 
in  the  wilL  At  any  time  after  one  year  from  the  admission  of  a  will  to  probate, 
or  the  granting  of  letters  of  administration,  any  executor,  or  administrator, 
nay,  upon  such  notice  to  the  other  parties  interested  in  the  estate  as  the  court 
shall  by  order  require,  apply  to  the  court  for  an  allowance  to  himself  upon  his 
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commissions,  and  the  court  shall  on  the  hearing  of  such  application  make  an 
order  allowing  such  executor  or  administrator  such  portion  of  his  commissions 
as  to  the  court  shall  seem  proper,  and  the  portion  so  allowed  may  be  thereupon 
charged  against  the  estate. 

;  [Their  attorneys.]  Any  attorney  who  has  rendered  services  to  an  executor 
or  administrator  may  at  any  time  during  the  administration,  and  upon  such 
notice  to  the  other  parties  interested  in  the  estate  as  the  court  shall  by  order 
require,  apply  to  the  court  for  an  allowance  to  himself  of  compensation  there- 
for, and  the  court  shall  on  the  hearing  of  such  application  make  an  order 
requiring  the  executor  or  administrator  to  pay  to  such  attorney  out  of  the 
estate  such  compensation  on  account  of  services  rendered  by  such  attorney 
up  to  -the  date  of  such  order  as  to  the  court  shall  seem  proper,  and  such  pay- 
ment shall  be  forthwith  made. 

[Appeal  from  order  of  court.]  Any  attorney  making  such  application  to 
the  court  for  compensation  and  all  other  persons  interested  in  the  estate  may 
appeal  from  any  order  made  by  the  court  fixing  the  amount  of  such  compensa- 
tion, and  ordering  the  same  paid. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24. 
1874,  Code  Amdts.  1873-4,  p.  414;  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  99;  March  22,  1905,  Stats,  and  Amdts.  1905,  p.  776; 
April  7,  1911,  Stats,  and  Amdts.  1911,  p.  707. 

14.  Selection    by    testator  —  Not    binding 
upon  executor. 

15.  Traveling  expenses  of — Not  to  exceed 
just  compensation* 


COMPENSATION  OF  EXECUTOB  OB 
ADMINISTRATOR. 


I.  In  General,  1-6. 
II.  Attorney,  7-15. 

III.  Attorney's  Pees,  16-56. 

IV.  Expenses  or  Executor  or  Administra- 

tor, 57-74. 

L  In  General. 

1.  Benefit  of  heirs— Not  duty  of  adminis- 

trator. 

2.  Compensation — In  will,  is  full  renun- 

ciation. 

3.  Same — Same — In  excess,  implies  extra 

services. 

4.  Same  —  Same  —  Renunciation  of,  be- 

fore claim  for  extra. 

5.  Same — Lessened  by  dereliction. 

6.  Construction  of  section  —  Amendment 

of  1911. 

II.  Attorney. 

7.  Can  not  be  employed  unnecessarily. 

8.  Contract  with  for  fees,  not  binding  on 

estate. 

9.  For    executor  —  Is    not   attorney    of 

estate. 

10.  Same — Not   concluded,  as  to   fee,   by 

order  of  court. 

11.  Same  —  Same  —  In  absence  of  agree- 

ment. 

12.  Same — Same — If  larger  fees  recovered, 

executor  liable  for  difference. 

13.  Same — Not  "person  interested. ' ' 


UL  Attorney's  Fees. 

16.  Attorney's  fees — All  paragraphs  con- 

cerning. 

17.  Same — Agreement  as  to. 

18.  Same  —  Same  —  Controls    amount    re- 

ceived from  executor. 

19.  Same — Same — Effect  of. 

20.  Same — Same  —  Implied,  controlled  by 

expectations. 

21.  Same — For  services  rendered  adminis- 

trator —  Construction    of   section  — 
Prior  to  amendment  of  1905. 

32.  Same — Same  —  Same  —  Amendment  of 
1905. 

23.  Same — Same  —  Same  —  Amendment  of 

1911 — May  be  allowed  to  the  attor- 
ney directly. 

24.  Same — Same— Order  for  payment  of. 

25, 26.  Allowance   for — Largely  in  discretion 
of  court. 

27.  Allowed  for  conducting  lawsuit. 

28.  Same — Begun  in  lifetime  of  deceased. 

29.  Allowed  for  services  on  successful  ap- 

peal. 

30.  Allowed  to  each  executor. 

31.  Allowed  to  executor — Not  to  attorney. 

32.  Same — Executor  liable  for  dereliction 

of  attorney. 
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33.  Amply  provided  for  in  above  section. 

14,35.  Court    determines    amount    paid    by 
estate — In  general. 

36.  Same — Order  of  lower  court  as  to  at- 

torney's   fees  —  Will  not   be  inter* 
f  ered  with  on  appeal. 

37.  Same — Without  need  of  evidence. 

38,39.  Disallowed — For  merely  obtaining  let- 
ters. 

40.  Same — For  resisting  claim  of  heir. 

41.  8ame — For  unnecessary  services. 

42.  Same — Where  services  detrimental. 

43.  Executor  liable  for. 

44.  Same — As  to,  where  no  agreement  to 

look  to  estate. 

45.  Same  —  Must  urge  a  large  allowance 

for,  to  protect  himself. 

46.  Implied  agreement  —  Is  amount  fixed 

by  court. 

47.  Same — Controls  in  absence  of  express 

contract. 

48.  Justified  by  need  of  services  and  their 

worth. 

49.  Seasonable — A  charge  on  trust  fund. 

50.  Necessity  shown  before  allowance. 
5L  Public  administrator — Liable  for. 

52.  Seasonable— Must  be  allowed. 

53.  Beeovered  of  executor — Allowance  not 

reasonable. 

54.  Special  administrator  can  not  pay. 

55.  Question    of    allowance    of  —  Between 

executor  and  heirs. 

56.  Same— Probate  court  can  not  adjudi- 

cate between  parties. 

I?.  Expenses  of  Executor  or  Administra- 
tor. 

As  to  construction  of  section. 

Advances  not  charged  as  —  But  al- 
lowed on  distribution. 

Allowance  for  service  impossible  by 
administrator. 

Same — In  any  necessary  proceeding. 

Necessary — To  be  paid. 

Same— Erection  of  building,  not. 

Same— Services  of  administrator. 

Disallowed — In  proceedings  to  remove 
guardian. 

Same — Of  litigation  due  to  unauthor- 
ized loan. 

Same — Of  losing  party  in  contest. 

§7.  Same— Service  by   another   due   from 
administrator. 

68.  Of  administration — Have  priority. 
•9.  Propriety    of — Determined   exclusively 
by  probate  court. 

70.  Same — Parties  interested  heard  as.  to. 

71.  Taxes  re-embursed  by  probate  court. 


57. 
59. 

69. 

90. 
6L 
92. 
93. 
64. 


72.  Traveling  expenses — Allowed,  if  neces- 
sary. 

73.  Same — In  Mexico,  payable  from  estate 
there. 

74.  Of  suit   by  heirs  —  Not  expenses  of 
estate. 

See,  ante,  §  1612  and  note. 

I.     IN  GENERAU 

1.  Benefit  of  heirs — Not  dntr  ef  the  ad- 
ministrator.— It  is  no  part  of  the  duty  or 
authority  of  an  administrator  to  manage 
the  estate  for  the  benefit  of  the  estate,  or 
of  heirs.  So  far  as  they  are  concerned,  it 
is  his  duty  simply  to  preserve  estate  until 
distribution.  He  can  not  make  investments 
for  them  nor  satisfy  adverse  claims,  nor 
sell,  because  estate  would  profit  by  it. — 
Brenham  v.  Story,  89  Cal.  179,  188;  Estate 
of  Moore,  72  Cal.  885,  842,  18  Pac.  880;  Es- 
tate of  Rose,  80  Cal.  166,  178,  22  Pac.  86. 

2.  Compensation— In  will.  Is  fall  renun- 
ciation.— Where  compensation  for  execu- 
tors is  provided  by  will,  and  no  renuncia- 
tion of  claim  for  such  compensation  is  filed 
by  either  of  executors,  court  is  required 
under  above  section  to  hold  that  provision 
thus  made  was  "full  compensation  for  his 
services,"  and  to  deny  claim  of  an  executor 
for  any  further  allowance  for  extraordinary 
services. — Estate  of  Run  yon,  125  Cal.  195, 
196,  57  Pac.  788. 

S.  Same— Same— la  excess,  Implies  extra 
services. — Where  amount  of  compensation 
for  executor  provided  in  will  is  largely  in 
excess  of  commissions  to  which  he  would 
have  been  entitled  if  no  provision  had  been 
made,  it  is  reasonable  to  suppose  that  when 
testator  appointed  his  executors  he  had 
this  fact  in  mind.  The  statement  in  will, 
that  he  deemed  commission  allowed  by  law 
to  be  insufficient  compensation,  implies  that 
he  expected  that  executors  would  perform 
other  duties  than  those  ordinarily  required 
of  an  executor.— Estate  of  Runyon,  125  Cat. 
195,  196,  57  Pac.  788. 

4.  Same— Same— Renanctatloa  of,  before 
claim  far  extra. — If  an  executor,  would 
claim  that  his  services  entitled  him  to 
greater  compensation  than  that  allowed 
by  statute,  he  must  first  renounce  that  pro- 
vided by  will,  and  court  can  then  make 
such  allowance  as  will  fully  compensate. 
Unless  such  renunciation  is  made,  provi- 
sion in  will  will  be  held,  under  above  sec- 
tion, to  be  full  compensation  of  his  serv- 
ices.— Estate  of  Runyon,  125  Cal.  195,  196, 
57  Pac.  788. 

5.  Same— Lessened  ay  dereliction. — It  Is 

duty  of  court,  in  determining  compensation, 
to  hear  all  evidence  pertinent  to  consider- 
ation, and  it  would  be  extraordinary  if 
attorney,  In  support  of  his  claim  for  com- 
pensation, could  urge  his  faithful  perform- 
ance of  duty,  and  that  in  answer  opposing 
heirs  should  not  be  permitted  to  show  that 
by  reason  of  his  culpable  dereliction  he 
was  entitled  to  less  compensation,  or  to 
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commissions,  and  the  court  shall  on  the  hearing  of  such  application  make  an 
order  allowing  such  executor  or  administrator  such  portion  of  his  commissions 
as  to  the  court  shall  seem  proper,  and  the  portion  so  allowed  may  be  thereupon 
charged  against  the  estate. 

;  [Their  attorneys.]  Any  attorney  who  has  rendered  services  to  an  executor 
or  administrator  may  at  any  time  during  the  administration,  and  upon  such 
notice  to  the  other  parties  interested  in  the  estate  as  the  court  shall  by  order 
require,  apply  to  the  court  for  an  allowance  to  himself  of  compensation  there- 
for, and  the  court  shall  on  the  hearing  of  such  application  make  an  order 
requiring  the  executor  or  administrator  to  pay  to  such  attorney  out  of  the 
estate  such  compensation  on  account  of  services  rendered  by  such  attorney 
up  to  -the  date  of  such  order  as  to  the  court  shall  seem  proper,  and  such  pay- 
ment shall  be  forthwith  made. 

{Appeal  from  order  of  court.]  Any  attorney  making  such  application  to 
the  court  for  compensation  and  all  other  persons  interested  in  the  estate  may 
appeal  from  any  order  made  by  the  court  fixing  the  amount  of  such  compensa- 
tion, and  ordering  the  same  paid. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  414;  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  99;  March  22,  1905,  Stats,  and  Amdts.  1905,  p.  776; 
April  7,  1911,  Stats,  and  Amdts.  1911,  p.  707. 


COMPENSATION  OF  EXECUTOE  OB 
ADMINISTRATOR 

I.  In  General,  1-6. 
II.  Attobnby,  7-15. 

III.  Attorney's  Pees,  16-56. 

IV.  Expenses  or  Executor  or  Administra- 

tor, 57-74. 

L  In  General. 

1.  Benefit  of  heirs — Not  duty  of  adminis- 

trator. 

2.  Compensation — In  will,  is  full  renun- 

ciation. 

3.  Same — Same— In  excess,  implies  extra 

services. 

4.  Same  —  Same  —  Renunciation  of,  be- 

fore claim  for  extra. 

5.  Same — Lessened  by  dereliction. 

6.  Construction  of  section  —  Amendment 

of  1911. 

II.  Attorney. 

7.  Can  not  be  employed  unnecessarily. 

8.  Contract  with  for  fees,  not  binding  on 

estate. 

9.  For    executor  —  Is    not   attorney    of 

estate. 

10.  Same— Not   concluded,  as   to   fee,   by 

order  of  court. 

11.  Same  —  Same  —  In  absence  of  agree- 

ment. 

12.  Same — Same — If  larger  fees  recovered, 

executor  liable  for  difference. 

13.  Same — Not  "person  interested. ' ' 


14.  Selection    by    testator  —  Not    binding 

upon  executor. 

15.  Traveling  expenses  of — Not  to  exceed 

just  compensation. 

UL  Attorney's  Fees. 

16.  Attorney's  fees — All  paragraphs  con- 

cerning. 

17.  Same — Agreement  as  to. 

18.  Same  —  Same  —  Controls    amount    re- 

ceived from  executor. 

19.  Same — Same — Effect  of. 

20.  Same — Same  —  Implied,  controlled  by 

expectations. 

21.  Same — For  services  rendered  adminis- 

trator —  Construction    of    section  — 
Prior  to  amendment  of  1905. 

22.  Same — Same  —  Same  —  Amendment  of 

1905. 

23.  Same — Same  —  Same  —  Amendment  of 

1911 — May  be  allowed  to  the  attor- 
ney directly. 

24.  Same — Same — Order  for  payment  of. 

25, 26.  Allowance   for — Largely  in  discretion 
of  court. 

27.  Allowed  for  conducting  lawsuit. 

28.  Same — Begun  in  lifetime  of  deceased. 

29.  Allowed  for  services  on  successful  ap- 

peal. 

30.  Allowed  to  each  executor. 

31.  Allowed  to  executor — Not  to  attorney. 

32.  Same — Executor  liable  for  dereliction 

of  attorney. 
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33.  Amply  provided  for  in  above  section. 

34,35.  Court    determines     amount    paid    bj 
estate — In  general. 

36.  Same — Order  ot  lower  court  as  to  at- 

torney's  fees  —  Will  not   be  inter* 
f  ered  with  on  appeal. 

37.  Same — Without  need  of  evidence. 

38,39.  Disallowed— For  merely  obtaining  let- 
ters. 

40.  Same — For  resisting  claim  of  heir. 

41.  Same — For  unnecessary  services. 

42.  Same — Where  services  detrimental. 

43.  Executor  liable  for. 

44.  Same — As  to,  where  no  agreement  to 

look  to  estate. 

45.  Same  —  Must  urge  a  large  allowance 

for,  to  protect  himself. 

46.  Implied  agreement  —  Is  amount  fixed 

by  court. 

47.  Same — Controls  in  absence  of  express 

contract. 

48.  Justified  by  need  of  services  and  their 

worth. 

49.  Seasonable — A  charge  on  trust  fund. 

50.  Necessity  shown  before  allowance. 
5L  Public  administrator — Liable  for. 

52.  Reasonable — Must  be  allowed. 

53.  Recovered  of  executor — Allowance  not 

reasonable. 

54.  8pecial  administrator  can  not  pay. 

55.  Question    of    allowance    of  —  Between 

executor  and  heirs. 

56.  8ame — Probate  court  can  not  adjudi- 

cate between  parties. 

IV.  Expenses  of  Executor  or  Administra- 
tor. 

57.  As  to  construction  of  section. 

58.  Advances    not   charged   as  —  But   al- 

lowed on  distribution. 

59.  Allowance    for   service   impossible   by 

administrator. 

60.  Same — In  any  necessary  proceeding. 

61.  Necessary — To  be  paid. 

62.  Same — Erection  of  building,  not. 

63.  Same — Services  of  administrator. 

64.  Disallowed — In  proceedings  to  remove 

guardian. 

15.  Same — Of  litigation  due  to  unauthor- 
ized loan. 

66.  Same — Of  losing  party  in  contest 

<7.  Same — Service   by   another   due   from 
administrator. 

68.  Of  administration — Have  priority. 
•>.  Propriety    of — Determined   exclusively 

by  probate  court. 
TO.  Same — Parties  interested  heard  as  to. 
TL  Taxes  re-embursed  by  probate  court. 


72.  Traveling  expenses — Allowed,  if  neces- 
sary. 

73.  Same — In  Mexico,  payable  from  estate 
there. 

74.  Of  suit   by  heirs  —  Not  expenses  of 
estate. 

See,  ante,  §  1612  and  note. 

I.     IN  GENERAL* 

1.  Benefit  of  heirs — Not  aaty  off  the  ad- 
ministrator.— It  is  no  part  of  the  duty  or 
authority  of  an  administrator  to  manage 
the  estate  for  the  benefit  of  the  estate,  or 
of  heirs.  So  far  as  they  are  concerned,  it 
is  his  duty  simply  to  preserve  estate  until 
distribution.  He  can  not  make  investments 
for  them  nor  satisfy  adverse  claims,  nor 
sell,  because  estate  would  profit  by  it. — 
Brenham  v.  Story,  39  Cal.  179,  188;  Estate 
of  Moore,  72  Cal.  335,  842,  18  Pac.  880;  Es- 
tate of  Rose,  80  Cal.  166,  173,  22  Pac.  86. 

2.  Compensation— la  will.  Is  fall  ream- 
elation. — Where  compensation  for  execu- 
tors is  provided  by  will,  and  no  renuncia- 
tion of  claim  for  such  compensation  is  filed 
by  either  of  executors,  court  is  required 
under  above  section  to  hold  that  provision 
thus  made  was  "full  compensation  for  his 
services,"  and  to  deny  claim  of  an  executor 
for  any  further  allowance  for  extraordinary 
services. — Estate  of  Runyon,  125  Cal.  195, 
196,  57  Pac.  788. 

8.  Same  Same— la  excess.  Implies  extra 
service** — Where  amount  of  compensation 
for  executor  provided  in  will  is  largely  in 
excess  of  commissions  to  which  he  would 
have  been  entitled  if  no  provision  had  been 
made,  it  is  reasonable  to  suppose  that  when 
testator  appointed  his  executors  he  had 
this  fact  in  mind.  The  statement  in  will, 
that  he  deemed  commission  allowed  by  law 
to  be  insufficient  compensation,  implies  that 
he  expected  that  executors  would  perform 
other  duties  than  those  ordinarily  required 
of  an  executor.— Estate  of  Runyon,  125  Cal. 
195,  196,  57  Pac.  788. 

4.  Seme— Some— Renunciation  of,  before 
claim  for  extra* — If  an  executor,  would 
claim  that  his  services  entitled  him  to 
greater  compensation  than  that  allowed 
by  statute,  he  must  first  renounce  that  pro- 
vided by  will,  and  court  can  then  make 
such  allowance  as  will  fully  compensate. 
Unless  such  renunciation  is  made,  provi- 
sion in  will  will  be  held,  under  above  sec- 
tion, to  be  full  compensation  of  his  serv- 
ices.— Estate  of  Runyon,  125  Cal.  195,  196, 
57  Pac.  783. 

5.  Same— Lessened  by  dereliction. — It  is 

duty  of  court,  in  determining  compensation, 
to  hear  all  evidence  pertinent  to  consider- 
ation, and  it  would  be  extraordinary  if 
attorney,  in  support  of  his  claim  for  com- 
pensation, could  urge  his  faithful  perform- 
ance of  duty,  and  that  in  answer  opposing 
heirs  should  not  be  permitted  to  show  that 
by  reason  of  his  culpable  dereliction  he 
was    entitled    to    less    compensation,    or    to 

sier 


I  1916 


COMPENSATION    OF   EXECUTOR,   ETC.— EXPENSES.         [Pt.  Ill,  Tit.  XI, 


none  at  ah. — Estate  of  Kruger,  128  Cal. 
391,   394,   65   Pac    1056. 

6.  Construction  of  section— Amendment 
of  1911* — The  above  section  as  amended  in 
1911  contemplates  an  allowance  to  an  ex- 
ecutor or  administrator  on  account  of  his 
commissions  before  the  administration  is 
completed,  and  this  rule  is  applicable  to  an 
executor  who  dies  or  is  removed,  as  well 
as  to  one  who  continue*  In  office. — Estate 
of  Jones,  166  Cal.  147,  135  Pac.  293. 

As  to  oommlMlonf  of  executor  or  admin- 
istrator, see,  post,   9  1618  and  note. 

II.      ATTORNEY. 

7.  Can    not    bo    employed    unnecessarily. 

— An  executor  is  paid  commission  for  cer- 
tain services,  and*,  if  he  employs  an  attor- 
ney to  do  such* work  instead  of  doing  it 
himself  court  should  not  make  an  allow- 
ance for  it,  •  Such  services  should  be  paid 
for  by  executor  himself,  otherwise  estate  is 
made  to  pay  twice  for  same  services. — Es- 
tate of.  Brignolel  138  Cal.  162,  164,  65  Pac. 
294.       . 

As  to.  attorney's  fees,  see  Part  III,  this 
note. 


tion  attorney's  fees,  it  did  have  po*er  to 
allow  executors  represented  by  one  firm 
certain  amount  incurred  as  attorney's  fees, 
and  executor  represented  by  another  firm 
another  amount. — Estate  of  Scott,  1  CaL 
App.  740,  747,  88  Pac.  85. 


a  Contract  with  for  fees  —  Not  binding 
oa  estate. — An  administrator  has  no  power 
to  make  a  contract  with  an  attorney  bind- 
irig  upon  the  estate,  for  a  transfer  or  con- 
veyance of  an  Interest  in  any  of  the  assets 
of  the  estate  or  for  the  payment  of  a  con- 
tingent fee  out  of  the  assets  of  the  estate. 
Fee  .  must  be  fixed  and  allowed  by  the 
court. — Estate  of  Page,  57  Cal.  238,  241; 
Cole  v.  Superior  Court,  63  Cal.  86,  95  (dis. 
op.  McKee,  J.);  Briggs  v.  Breen,  .123  Cal. 
657,  659,  56  Pac.  633,  886;  Moffltt  v.  Rosen- 
crans,  136  Cal.  416,  418,  69  Pac.  87;  Estate 
of  Willard,  139  Cal.  501,  505,  73  Pac.  240. 
See  Schlicker  v.  Hemenway,  110  Cal.  679, 
52  Am.  St.  Rep.  116,  122,  42  Pac.  1063.  Ga. 
Fletcher  v.  American  T.  A  B.  Co.,  Ill  Oa. 
300,  78  Am.  St.  Rep.  164,  36  S.  E.  767.  Iowa. 
Rlckel  v.  Chicago  R.  I.  A  P.  R.  Co.,  112 
Iowa  148,  153,  83  N.  W.  957.  N.  J.  Ellicott 
v.  Chamberlin,  88  N.  J.  Eq.  <11  Stew.)  604, 
48  Am.  Rep.  327. 

<9.  For  executor— Is  not  attorney  of  es- 
tate*— There  Is  no  such  office  or  position 
known  to  law  as  "attorney  of  an  estate." 
When  an  attorney  is  employed  to  render* 
services  In  procuring  admission  of  will  to 
probate,  or  in  settling  estate,  he  acts  as 
attorney  of  executor,  and  not  of  estate,  and 
for  his  services  executor  is  personally  re- 
sponsible.— Estate  of  Ogier,  101  Cal.  381, 
385,  35  Pac.  900. 

10.  Same— Not  concluded,  as  to  fee,  by 
order  of  conrt. — Order  settling  final  ac- 
count of  executors  does  not  conclude  at- 
torneys employed  by  executors  as  to 
amount  of  their  respective  fees.  Executors, 
in  their  official  capacity,  have  no  interest 
in  settling  controversy  between  them.  If 
they  are  liable  In  excess  of  amount  allowed 
by  court,  they  may  be  unfortunate,  but 
while  court  had  no  power  to  fix  and  appor- 


11.  Same  Same— In  absence  of 
ment. — Unless  attorney  has  agreed  to  ac- 
cept for  his  fees  allowance  made  by  court 
to  indemnify  executor  or  administrator  in 
that  behalf,  there  seems  as  little  reason 
for  saying  that  he  is  concluded  by  order 
making  such  allowance  as  that  persons  hav- 
ing claims  against  representative  founded 
on  latter's  tort  or  breach  of  contract,  com- 
mitted while  acting  for  estate,  can  be  af- 
fected by  settlement  of  his  account.  In 
absence  of  an  enabling  statute,  court  In 
probate  can  not  adjudicate  between  such 
person  and  executor  or  administrator. — 
Briggs  v.  Breen,  128  Cal.  657,  660,  56  Pac. 
633,  886;  McKee  v.  Sober,  138  Cal.  367,  370, 
71  Pac.  438,  649. 
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12.  Same— Same — If  larger  fees  recov- 
ered,   executor    liable    for    dlsTerence. — The 

amount  of  attorney's  fees  allowed  by  pro- 
bate court  is  all  that  executor  can  take 
out  of  trust  fund  to  reimburse  himself,  and 
if  he  may  be  compelled  by  attorney  in  an- 
other forum  to  pay  a  larger  sum,  he  must 
lose  difference  (dis.  op.  Beatty,  C.  J.). — 
Briggs  v.  Breen,  123  Cal.  657,  663,  56  Pac 
633,  886. 

18,     Same— Not  "person  interested." — The 

court  has  often  decided  that  an  allowance 
from  estate  for  attorney's  fees  under  above 
section  must  be  made .  by  executor  or  ad- 
ministrator and  not  to  attorney,  which  con- 
struction of  statute  is  reasonable  in  view 
of  rule  that  representative  and  not  estate 
is  liable  to  attorney,  but  that  could  scarcely 
be  said  If  the  attorney  is  really  person  in- 
terested in  estate  to  amount  of  his  fees.— 
Briggs  v.  Breen,  123  Cal.  657,  660,  56  Pac 
633,  886;  Estate  of  Kruger,  143  Cal.  141, 
144,  76  Pac.  891. 

14.  Selection  of  by  testator— Not  binding 
upon  executor. — It  would  seem  to  be 
neither  reasonable  nor  right  to  hold  that 
executor  of  will  must  necessarily  accept 
services  of  an  attorney  selected  by  dece- 
dent, and  language  of  will:  "I  hereby  se- 
lect as  attorney  of  my  estate  John  W. 
Mitchell  and  direct  my  executors  to  consult 
and  employ  him  in  all  matters  pertaining  to 
the  distribution  of  my  estate  and  require- 
ments of  this  my  last  will,"  did  not  con- 
stitute selection  which  was  binding  on 
executors,  but  was  simply  an  advisory  provi- 
sion which  she  should  disregard  if  she  chose 
to  do  so. — Estate  of  Ogier,  101  Cal.  381,  385, 
35  Pac.  900. 

15b  Traveling  expenses  of—Not  to  ex- 
ceed just  compensation. — In  allowing  claim 
for  traveling  expenses  of  attorney  for  ad- 
ministrator, allowance  should  not  exceed 
reasonable  compensation  for  labor  actually 
performed.  It  should  never  exceed  Just 
compensation   for  such   legal  assistance  as 
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rai  necessary  to  enable  administrator  to 
properly  discharge  duties  of  his  trust. — 
Estate  of  Moore,  72  Cal.  335,  342,  13  Pac 
880;  Estate  of  Rose,  80  Cal.  166,  179,  22 
Pac.  86. 

III.     ATTORNEY'S    FEES. 


16,    Attorney's  fees     All  paragraphs  oon- 

eeralag  are  based  upon  decisions  made 
before  the  amendment  of  above  section, 
and  the  passage  of  section  1619,  post,  in 
1905,  by  the  letter  of  which  the  rule  was 
changed,  so  that  they  have  become  appli- 
cable only  to  fees  for  extraordinary  serv- 
ices. 

IT.  Same— Agreement  as  to. — It  is  un- 
doubtedly true  that  executor  or  adminis- 
trator Is  usually,  as  a  matter  of  fact,  pro- 
tected against  any  personal  responsibility 
by  agreement  of  attorney  that  he  will  ac- 
cept amount  allowed  by  court  in  full  for 
bis  services,  but  this  is  matter  entirely 
between  attorney  and  -executor  or  admin- 
istrator, and  In  no  way  affects  probate  pro- 
ceeding.— Estate  of  Kruger,  143  Cal.  141, 
HS,  78  Pac  891. 

1&  Same— Save— Control*  amount  rc- 
tHttt  from  executor. — The  question  as  to 
*hat  attorney  may  receive  from  executor 
or  administrator  is  one  of  which  probate 
court  has  no  jurisdiction,,  and  dependent 
^together  for  its  determination  upon 
agreement  between  parties. — Estate  of 
Kruger,  143  Cal.  141,   146,  76  Pac.   891. 

it.  Same— Same— Effect  of. — The  effect 
of  agreement  between  executor  and  attor- 
ney that  latter  will  accept  amount  allowed 
by  court  in  full  for  services,  is  precisely 
tbe  same  as  If  attorney  and  executor  had 
agreed  that  amount  attorney  should  be 
Paid  by  executor  should  be  fixed  by  some 
third  party. — Estate  of  Kruger,  143  Cal. 
141,  145,  76  Pac.  891. 

So.  Same  Same— Implied,  controlled  by 
expectations. — When  defendants  employed 
Plaintiffs  to  perform  necessary  legal  serv- 
ices Incident  to  administration  of  estate  of 
*hich  they  were  executors,  without  any 
express  agreement  as  to  compensation, 
there  was,  of  course,  an  implied  agreement 
to  pay  reasonable  value  of  services.  But 
if  it  can  be  justly  inferred  from  nature  of 
transaction  that  they  had  each  in  mind, 
and  expected  to  be  governed  by,  particular 
nile  or  method  of  ascertaining  such  rea- 
sonable value,  then  that  is  as  much  term 
*f  contract  as  an  agreement  to  pay  (dis.  op. 
Beatty,  C.  J.). — Briggs  v.  Breen,  123  Cal. 
K?.  666.  56  Pac.   633,  886. 

2l«  Same  For  servlcea  rendered  ad- 
isoletTatoT-— Construction  of  aeetloa— Prior 
*•  aatateeat  of  1905. — Prior  to  the  statu- 
tory changes  of  1905,  above  section  and 
•ection  1619,  post,  giving  to  attorneys  for 
executors  or  administrators  the  right  to 
bave  their  compensation  fixed  and  paid  out 
<*  the  assets  of  the  estate,  such  attorneys, 
ia  common  with  all  others  rendering  serv- 
**«   to   the    personal    representative,    couM 
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not  assert  a  demand  against  the  estate  in 
probate  proceedings,  or  otherwise,  and 
were  limited  to  their  personal  action 
against  the  executor  or  administrator  who 
had  employed  them. — Golden  Gate  Under- 
taking Co.  v.  Taylor,  168  Cal.  94,  52  L.  R.  A. 
(N.  S.)    1152,   141    Pac.   922. 

22.  Same— Same— Same  —  Amendment  of 
1905. — Prior  to  this  amendment  the  attor- 
ney for  the  estate  had  no  claim  against  the 
estate  for  his  fees  and  expenses  in  connec- 
tion with  its  administration,  but  was  com- 
pelled to  look  to  the  administrator  for  pay- 
ment; and  the  whole  purpose  and  effect  of 
that  amendment  was  to  make  the  attorney 
a  party  interested  in  the  estate  so  as  to 
permit  him  to  enforce  his  claim  for  com- 
pensation against  it,  while  not  subjecting 
the  estate  to  any  greater  liability  on  this 
account  than  before,  the  fees  for  legal 
services  being  no  greater  than  existed  be- 
fore.—Estate  of  Hite,  155  Cal.  451,  101  Pac. 
448. 

28.  Same  Same  Same  —  Amendment  of 
1911 — May  be  allowed  to  the  attorney  di- 
rectFy. — Under  the  provisions  of  the  above 
section  as  now  amended  an  allowance  may 
be  made  to  an  attorney  directly  for  serv- 
ices rendered  to  an  executor  or  adminis- 
trator during  the  course  of  the  administra- 
tion and  upon  appropriate  showing  and 
application  therefor,  an  order  may  be  made 
requiring  the  executor  or  administrator  to 
pay  such  fees  out  of  the  estate,  as  com- 
pensation on  account  of  the  services  ren- 
dered by  him. — Estate  of  Kafitz,  —  Cal. 
App.  — ,  196  Pac.   790. 

24.  Same— Same— Order  for  the  payment 

of  the  fee  of  an  attorney  for  an  unsuccess- 
ful proponent  of  the  will  of  a  deceased  per- 
son is  an  appealable  order,  under  author- 
ity of  above  section. — Monsnier  v.  Superior 
Court,   159   Cal.    663,   115   Pac.   221. 

25.  Allowance  for— Largely  in  discretion 
of  court. — The  allowance  which  shall  be 
made  for  attorney's  fees  is  largely  In  dis- 
cretion of  court  and  is  estimated  upon 
services  which  are  necessarily  and  properly 
rendered  to  executor  in  administration  of 
estate. — Estate  of  Straus,  144  Cal.  553,  556, 
77  Pac.  1122. 

26.  Appellate  court  will  not  reverse  rul- 
ing of  probate  court  in  fixing  amount  of 
compensation,  which  it  will  be  presumed 
proper  to  allow  administrator  in  payment 
of  counsel  fees  in  settlement  of  estate,  un- 
less there  is  plain  abuse  of  discretion.  Such 
matters  are  peculiarly  within  knowledge 
of  probate  judge,  and  it  is  very  difficult  for 
appellate  court  to  form  any  satisfactory 
conclusion  upon  subject. — Estate  of  Gasq, 
42  Cal.  288,  290;  Briggs  v.  Breen,  123  Cal. 
657,  661,  56  Pac.  638,  886. 

27.  Allowed  for  conducting  lawsuit. — Of 

course  an  administrator,  after  he  has  be- 
come such,  does  not  undertake  to  person- 
ally conduct,  without  aid  of  counsel,  man- 
agement of  adversary  suits  in  which  estate 
may  become  Involved  while  under  his  care. 


;ii<w> 


11616 


COMPENSATION   OF   EXECUTOR,  ETC,— EXPENSES.        [Pt.  Ill,  Tit.  XI« 


He  has  right,  and  it  is  ordinarily  his  duty, 
to  employ  counsel  competent  for  that  pur- 
pose. He  does  not  undertake,  in  accepting; 
letters  of  administration,  that  he  is  pos- 
sessed of  sufficient  degree  of  learning;  in 
principles  or  practice  of  law  to  enable  him 
to  personally  manage  lawsuit  in  court.  Al- 
lowance of  fee  to  counsel  rendering  service 
in  such  case  is,  therefore,  not  objectionable 
in  itself. — Estate  of  Simmons,  43  Cal.  643, 
548;  Estate  of  Ricaud,  70  Cal.  69,  71,  11  Pac. 
471. 


28.  Same— Begun  In  lifetime  of  de- 
ceased.— It  may  be  that  attorney's  fees 
paid  by  administrator  in  defending  suit 
brought  in  his  father's  lifetime  were  prop- 
erly allowed.  If  liability  therefor  was  In- 
curred after  his  father's  death  and  employ- 
ment of  an  attorney  was  necessary  to 
safeguard  interests  of  estate,  they  should 
be  allowed,  and  also  taxes  paid  by  adminis- 
trator.— Estate  of  Heeney,  8  Cal.  App.  548, 
86    Pac.    842. 


26.  Allowed  for  service*  on  successful 
appeal. — Where  an  appeal  Is  taken  by  ad- 
ministrator from  order  of  probate  court 
settling  his  account  and  appellate  court  re- 
verses order  upon  such  appeal,  adminis- 
trator should  be  allowed  reasonable  sum  on 
account  of  attorneys'  fees  Incurred  by  him 
on  such  appeal. — Estate  of  Moore,  96  Cal. 
522,    531,    31    Pac.    584. 

50.  Allowed  to  each  executor* — Where 
two  executors  each  employed  an  attorney, 
each  is  entitled  to  be  reimbursed  for  his 
attorney's  fees  incurred  in  good  faith,  and 
it  can  not  be  contended  that  amount  Is 
limited  by  application  of  section  1355,  ante, 
which  provides  that  "where  there  are  more 
than  two  executors  or  administrators,  act 
of  majority  is  valid."  This  language  refers 
to  acts  under  will,  or  In  relation  to  trust, 
as  is  shown  by  reading  entire  section. 
It  does  not  mean  that  act  of  majority  can 
deprive  one  executor  or  administrator  of 
assistance  and  advice  of  counsel. — Estate 
of  Scott,   1    Cal.   App.   740,   748,   83   Pac.   85. 

51.  Allowed  to  executor— Not  to  attor- 
ney.— It  is  error  for  court  in  allowing  sums 
to  an  administrator  for  services  of  attor- 
ney to  make  order  directing  that  payment 
be  made  to  attorneys.  Like  other  neces- 
sary expenses  incurred  In  course  of  admin- 
istration, fees  of  counsel  are  to  be  allowed 
out  of  estate  to  executor  and  administrator. 
— Estate  of  Ogier.  101  Cal.  381,  385,  35  Pac. 
900;  Estate  of  Levinson,  108  Cal.  450,  456, 
41  Pac.  483,  42  Pac.  479;  Estate  of  Kruger, 
123  Cal.  391,  393,  394,  55  Pac.  1056;  McKee 
v.  Soher,  138  Cal.  367.  370,  71  Pac.  438,  649; 
Estate  of  Willard,  139  Cal.  501,  503,  73  Pac. 
240;  Estate  of  Kruger,  143  Cal.  141,  144,  76 
Pac.  891;  Estate  of  Scott,  1  Cal.  App.  740, 
746,  83  Pac.  85. 

As    to   rule    otherwise   under 
of  1911,  see  par.  23,  this  note. 


Same— Executor    liable    for    derelic- 
tion   of   attorney. — While    in    settlement   of 


his  account,  an  executor  will  be  allowed  all 
necessary  expenses  In  care,  management, 
and  settlement  of  estate,  including  reason- 
able fees  paid  to  attorneys  for  conducting 
necessary  proceedings  or  suits  in  courts, 
still  such  allowance  can  be  made  only  to 
him  and  not  to  attorneys.  And  If  attorney 
employed  should  be  derelict  in  his  duty 
and  should  receive  and  misappropriate 
private  funds  of  estate,  executor  would  be 
liable  therefor  to  legatees  under  will. — 
Estate  of  Ogier,  101  Cal.  381,  385,  35  Pac. 
900. 

S3.     Amply  provided  for  In  above  section. 

— In  matter  of  settlement  of  accounts  of 
executors  and  administrators,  ample  pro- 
vision is  made  under  above  section  for 
payment  of  attorney's  fees. — Estate  of  Olm- 
stead,  120  Cal.  447,  454,  52  Pac.  804. 

34.  Court  determines  amount  paid  by 
estate— In  general* — It  may  be  that  where 
an  agreement  is  made  between  executor 
and  attorney  that  latter  will  accept  amount 
allowed  by  court  in  full  for  his  services, 
executor  or  administrator  would  be  legally 
bound  to  submit  to  court  an  application 
for  an  allowance  for  counsel  fees,  and 
would  be  personally  liable  to  his  attorney 
for  reasonable  value  of  service  If  he  failed 
to  do  so.  Whatever  agreement  may  be, 
sole  question  for  court  In  probate  in  any 
case  is  as  to  amount  that  should  be  al- 
lowed to  executor  or  administrator  for 
legal  expenses  from  funds  of  estate,  and  of 
this  question  court  in  probate  has  sole  and 
exclusive  jurisdiction. — Estate  of  Kruger, 
143  Cal.  141,  145,  76  Pac.   891. 

36.  Fees  of  attorneys  must  be  fixed  by 
court  and  allowed  to  administrator  as  part 
of  expenses  of  administration.  As  part  of 
expenses  incurred  by  administrator  in  man- 
agement of  estate,  compensation  of  attor- 
neys for  services  rendered  in  behalf  of 
estate  is  within  exclusive  jurisdiction  of 
probate  court. — Qurnee  v.  Maloney,  38  Cal. 
86;  Estate  of  Page,  57  Cal.  238,  241;  Freese 
v.  Pennle,  110  Cal.  467,  470,  42  Pac.  978;  Es- 
tate of  Kruger,  123  Cal.  391,  394,  55  Pac. 
1066;  Estate  of  Adams,  131  Cal.  415,  418,  63 
Pac.  838. 

36.  Same— Order  of  lower  court  as  to  at- 
torney's fees— Will  not  be  Interfered  with 
oa  appeal  except  in  case  of  plain  abuse  of 
discretion. — Freese  v.  Pennie,  110  Cal.  467. 
470,  42  Pac.  978;  Estate  of  Adams,  131  Cal. 
415,  418,  63  Pac.  838. 

ST.     Same — Without    aeed    of    evidence. — 

It  is  not  necessary  that  any  evidence  of 
professional  nature  should  be  introduced 
upon  subject  of  attorney's  fees.  All  pro- 
ceedings in  estate  and  all  matters  in  which 
executor  can  enlist  or  require  service  of  an 
attorney  are  before  court,  and  from  this 
court  of  its  own  knowledge  and  experience 
can  determine  what  would  be  reasonable 
fee. — Estate  of  Dor  land,  63  Cal.  281.  282; 
Freese  v.  Pennie,  110  Cal.  467,  469,  42  pac 
978;  Estate  of  Straus,  144  Cal.  553,  556,  77 
Pac.  1122. 
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88.    Disallowed  —  For    Merely     obtaining 

letters* — Where  a  bona  fide  contest  as  to 
the  right  to  administer  has  arisen  and 
been  determined,  in  which  employment  of 
counsel  was  necessary,  it  may  be  In  dis- 
cretion of  court  to  allow  necessary  ex- 
penses of  all  parties  concerned,  including 
reasonable  counsel  fee;  but  this  has  no 
reference  to  mere  ordinary  proceeding  to 
obtain  letters  of  administration  in  which 
no  such  circumstances  appear,  and,  whether 
application  be  successful  or  not,  estate  is 
not  to  be  charged  with  fees  of  attorney 
for  applicant. — Estate  of  Simmons,  43  Cal. 
641,  (48. 

19.  Employment  of  an  attorney  for 
mere  purpose  of  procuring  letters  of  ad- 
ministration is  contract  made  in  advance 
of  any  authority  on  part  of  client  to  deal 
with  assets  of  estate  in  any  wise.  His 
application  may  not  be  successful,  and  in 
that  case  it  would  hardly  be  pretended  that 
eatate  Is  to  be  bound  for  attorney's  fees. 
— Estate  of  Simmons,  43  Cal.  543,  548.  See 
Eatate  of  McKinney,  112  Cal.  447,  463,  44 
Pac  743;  Estate  of  Byrne,  122  Cal.  260,  261, 
S4  Pac  957. 


4*.    Sasae— For  reslstlag  claim  of  heir. — 

Attorney's  fees,  for  resisting  claim  of  an 
heir,  are  not  allowable. — Estate  of  Jessup, 
It  Cal.  626,  626,  22  Pac  260;  Ooldtree  v. 
Thompson,  83  Cal.  420,  422,  23  Pac.  383; 
Jones  y.  Lamont,  118  Cal.  499,  508,  62  Am. 
8t  Rep.  251.  60  Pac.  766. 


41.    Same  —  For 

An  allowance  ought  not  to  be  made  to  an 
attorney  for  services  which  the  adminis- 
trator should  perform  himself,  and  for 
doing  which  he  receives  commission,  nor 
services  made  necessary  in  consequence  of 
seglect  of  duty  and  unnecessary  and  un- 
reasonable delay  In  closing  administration; 
each  services  should  be  paid  for  by  admin- 
istrator from  his  commissions.— Estate  of 
Moore.  72  Cal.  235,  242,  13  Pac.  880;  Mad- 
fleck  v.  Russell,  109  Cal.  417,  423,  424,  42 
Pac.  119. 


4S.    Same—Where  serrleea  detrimental.— 

Where  there  is  shown  actionable  negli- 
gence on  part  of  attorney  of  administrator 
in  rendition  of  legal  services,  this  should 
be  considered  by  court  in  determining 
value  to  estate  of  services.  If  because  of 
nnakilful  or  negligent  manner  in  which 
service  was  performed,  it  was  a  detriment 
*ad  not  an  advantage,  no  compensation 
ahonld  have  been  allowed. — Estate  of 
Kmger,  130  Cal.   621.   626,   63   Pac.   31. 

42.  Executor  liable  for. — Executor  is  li- 
able personally  for  attorney's  fees  irre- 
spective of  allowances  by  probate  court. — 
Briggs  v.  Breen,  123  Cal.  657,  660.  56  Pac. 
**l,  884:  Maxon  v.  Jones,  128  Cal.  77,  81,  60 
Pac.  516;  McKee  v.  Soher,  138  Cal.  367,  370, 
?l  Pac.  438.  649. 

44.  Same  Ai  to,  where  no  agreement  to 
leek  to  eatate. — When  there  is  no  agree- 
ment that  attorneys  shall  look  for  their 
feet  to  estate,   or   to  allowance   therefrom 


by  court,  for  payment  of  their  services 
rendered  to  executor  or  administrator,  it 
follows  that  executor  or  administrator  is 
liable  personally  to  such  attorney  for  his 
reasonable  compensation. — Dwinelle  v.  Hen- 
riquez,  1  Cal.  387,  393;  Ournee  v.  Maloney, 
38  Cal.  85,  86,  99  Am.  Dec.  352;  Estate  of 
Page,  57  Cal.  238,  242;  Estate  of  Ogier,  101 
Cal.  381,  385,  40  Am.  St.  Rep.  61.  35  Pac.  900; 
Estate  of  Kasson,  119  Cal.  489,  491,  51  Pac. 
706;  Briggs  v.  Breen.  123  Cal.  657,  659,  56 
Pac.  638,  886;  Maxon  v.  Jones,  128  Cal.  77, 
81,  60  Pac.  516;  McKee  v.  Soher,  138  Cal. 
367,  370,  71  Pac.  438,  649;  Estate  of  Krnger, 
143  Cal.  141,  143,  144,  76  Pac  891;  Estate  of 
Scott,  1  Cal.  App.  740,  746,  83  Pao.  85. 

45.  Same  Moat  arge  a  largo  allowance 
for,  to  protect  himself* — Henceforth  every 
executor  or  administrator  who  is  not  pro- 
tected against  personal  liability  beyond 
amount  allowed  for  attorney's  fees  in  pro- 
bate court,  shall  be  compelled,  in  order  to 
avoid  risk  of  loss  to  himself,  to  urge  large 
and  liberal  allowance,  for  fear  that  in  an- 
other forum  still  higher  sum  may  be 
pleaded  upon  his  attorney's  services,  for 
which  he  will  be  answerable.  Instead  of 
being  free  to  protect  estate  against  exor- 
bitant demand,  he  will  have  an  Interest 
in  sustaining  it*(dis.  op.  Beatty,  C.  J.).— 
Briggs  v.  Breen,  123  Cal.  657,  666,  56  Pac. 
633,  886. 


4€.  Implied  agreement— Is  amovat  axed 
by  coart. — It  is  perfectly  clear  that  only 
reasonable  inference  as  to  rule  and  mode 
of  ascertaining  attorney's  compensation  in 
absence  of  an  express  agreement,  is  that 
attorney  expects  to  receive  and  executor 
expects  to  pay  only  that  reasonable  com- 
pensation which  probate  court  in  settle- 
ment of  executor's  account  shall  ascertain 
and  allow,  and  if  such  is  their  understand- 
ing, such  necessarily  is  their  contract  (dis. 
op.  Beatty,  C.  J.). — Briggs  v.  Breen,  123 
Cal.  657,  663,  56  Pac.  633,  886. 

47.  Same— Controls  la  absence  of  express 
contract. — Of  course  no  attorney  would  be 
bound  to  accept  employment  upon  terms 
to  be  inferred  from  statute,  and  if  he  Is 
unwilling  to  do  so  it  Is  for  him  to  insist 
upon  an  express  agreement  of  different 
character.  The  duty  of  having  agreement 
made  express,  if  he  Intends  to  hold  execu- 
tor to  personal  liability  for  sum  in  excess 
of  court's  allowance,  devolves  upon  him 
especially,  because,  from  very  nature  of 
transaction,  he  must  know  that  executor 
can  not  Intend  deliberately  and  advisedly 
to  incur  an  indefinite  and  perhaps  serious 
personal  liability  for  sole  benefit  of  heirs 
and  legatees  (dis.  op.  Beatty,  C.  J.).— 
Briggs  v.  Breen,  123  Cal.  657,  668,  56  Pac. 
633,  886. 

48L  Justified  by  need  of  service*  aad 
their  worth. — To  Justify  an  allowance  to 
an  executor  for  payment  of  moneys  to  an 
attorney  for  services  rendered  to  him  in 
administration  of  estate,  court  must  find 
that  executors  needed  services  of  attorneys 
and  that  services  were  worth  something  to 
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estate.—- Estate    of    Brignole,    183    Cal.    162,      not  reasonable. — McKee   v.   Soher,   138   CaL 
163,  65  Pac.  294.  867,  870,  71  Pac  438,  649. 


40.     Reasonable— A  charge  on  trust  fund. 

— When  an  executor,  administrator,  or 
other  trustee  employs  an  attorney  to  serve 
him  In  his  representative  capacity  in  care 
and  due  administration  of  subject  of  trust, 
they  both  know  that  services  are  to  be 
rendered,  not  for  personal .  advantage  of 
trustee,  but  solely  in  interest  of  benefi- 
ciaries of  trust — not  for  executor,  but  for 
distributees  of  estate;  that  it  is  not  just 
that,  for  such  services,  trustee  should  pay 
out  of  his  own  pocket  sum  in  excess  of 
that  allowed  by  court  in  settlement  of  his 
accounts;  and  attorney  knows  perfectly 
well  that  trustee  does  not  expect  or  in- 
tend to  be  held  to  personal  liability  be- 
yond sum  allowed  by  court.  They  both 
know  that  reasonable  fees  of  attorney  are 
charge  upon  trust  funds,  because  it  is 
made  duty  of  chancellor  or  probate  court 
in  settling  accounts  of  trustee  to  ascer- 
tain and  allow  such  reasonable  fee  as  pre- 
ferred claim  (dls.  op.  Beatty,  C.  J.). — Briggs 
v.  Breen,  123  Cal.  657,  663,  56  Pac.  633,  886. 

50.  Necessity  shown  before  allowance. — 

Before  court  can  make  any  allowance  upon 
estate,  surviving  executoj*  is  required  to 
present  his  account  and  to  show  to  satis- 
faction of  court  that  it  was  necessary  to 
employ  an  attorney  in  suits  or  proceedings 
for  which  expenses  of  his  services  are 
claimed  and  that  amount  of  such  fees  is 
reasonable  and  was  necessary  expense  in 
care  and  management  of  estate. — Fire- 
baugh  v.  Burbank,  121  Cal.  186,  191,  53 
Pac.  560. 

51.  Public     administrator^— Liable    for* — 

Private  administrator  having  retained  an 
attorney  to  render  services  to  him  as  ad- 
ministrator of  estate,  is  personally  liable 
to  such  attorney  for  such  services  as  ren- 
dered, and  public  administrator  is  equally 
so. — Dwinelle  v.  Henriquez,  1  Cal.  388,  392; 
Gurnee  v.  Maloney,  88  Cal.  85,  88,  99  Am. 
Dec.  858;  Estate  of  Page,  57  Cal.  238,  242; 
Estate  of  Couts,  87  Cal.  480,  482.  25  Pac. 
685;  Briggs  v.  Breen,  123  Cal.  657,  659,  665. 
56  Pac  638,  886;  Moffltt  v.  Rosencrans,  136 
Cal.    416,    418,    69    Pac.    87. 

59.  Reasonable  —  Mu*t  be  allowed. — By 
express  mandate  of  above  section,  it  is 
made  duty  of  probate  court,  in  settling 
account  of  an  executor  to  allow — and  nec- 
essarily to  ascertain — his  reasonable  ex- 
penses in  care,  management,  and  settle- 
ment of  estate,  including  reasonable  fees 
paid  to  attorney  for  conducting  necessary 
proceedings  or  suits  in  court  (dis.  op. 
Beatty,  C.  J.). — Briggs  v.  Breen,  128  Cal. 
657,  663,  56  Pac.  683,  886. 

58.  Recovered  of  executor  —  Allowance 
not  reasonable. — Even  where  court  allows 
executor  amount  deemed  reasonable  for 
fee  of  his  attorney,  such  allowance,  in  ab- 
sence of  agreement,  is  not  binding  upon 
attorney,  and  he  may  recover  more  than 
amount    allowed,    provided    allowance    was 

31 


54.  Special  administrator  can  not   pay. — 

Where  court  made  an  order  that  special 
administrator  pay  to  attorneys  of  executor, 
out  of  funds  of  estate  in  his  hands,  the 
sum  of  six  hundred  dollars  for  counsel  fees, 
witness  fees  and  other  expenses  to  be  in- 
curred in  trial  of  issues  pencil ng  in  a  con- 
test over  probate  of  will,  an  order  revoking 
order  referred  to  on  ground  that  court  had 
no  jurisdiction  to  appropriate  funds  of  es- 
tate to  such  purpose  was  proper. — Henry  v. 
Superior  Court,  93  Cal.  569,  570,  29  Pac.  230. 

55.  Question  of  allowance  of—- Between 
executor  and  heirs. — The  statute  provides 
that  executor  or  administrator  "shall  be 
allowed  all  necessary  expenses  in  care, 
management,  and  settlement  of  estate,  in- 
cluding reasonable  fees  paid  to  attorneys 
for  conducting  necessary  proceedings  or 
suits  in  court,"  and  question  as  to  what 
shall  be  allowed  to  executor  or  adminis- 
trator upon  estate  for  legal  services,  as 
well  as  other  necessary  expenses,  is  one 
solely  between  such  executor  or  adminis- 
trator on  one  side,  and  those  entitled  to 
succeed  to  residue  of  estate,  after  pay- 
ment of  expenses  of  administration,  on 
other  side.. — Estate  of  Kruger,  143  Cal.  141. 
144.  76  Pac.  891. 


56.  Same— Probate  court  can  not  adjudi- 
cate between  parties* — It  is  clearly  settled 
law  of  this  state  that  those  who  render 
services  of  any  kind  to  an  executor  or  ad- 
ministrator, for  purpose  of  assisting  him 
in  execution  of  his  trust,  must  look  to  him 
alone  for  their  compensation;  and  that 
while  court  in  probate  has  sole  and  exclu- 
sive jurisdiction  to  determine  what  amount 
shall  be  allowed  to  executor  or  adminis- 
trator from  estate  for  any  such  services 
rendered  by  him  through  others,  it  can  not 
adjudicate  between  him  and  those  he  em- 
ploys to  assist  him. — Estate  of  Kruger,  143 
Cal.  141,  147,  76  Pac.  891. 

IV.      EXPENSES    OP    EXECUTOR   OR    AD- 
MINISTRATOR. 

57.  As  to  construction  of  section. — There 
is  plainly  contemplated  an  allowance  on 
account  of  commissions  before  the  admin- 
istration is  completed.  There  is  nothing:  to 
indicate  that  the  rule  is  not  applicable  to 
an  executor  who  dies  or  is  removed,  as  well 
as  to  one  continuing  in  office. — Estate  of 
Jones.  166  Cal.  147,  135  Pac.  293. 

58.  Advances  not  charged  as— -But  al- 
lowed on  distribution. — All  items  of  ex- 
penditures made  in  matter  of  estate  and 
guardianship  of  minor  heirs  of  this  estate 
are  to  be  rejected  from  account  of  admin- 
istrator of  estate  of  deceased.  These  ex- 
penses have  no  place  in  account  of  admin- 
istrator. If  upon  settlement  between  two 
estates  and  distribution  of  estate  of  the 
deceased,  it  be  found  that  administrator 
has  made  advances  to  other  estate  by  pay- 
ing at  request  of  its  representative  proper 
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and  necessary  expenses  therein,  he  may 
properly  be  allowed  credit  therefor  as  so 
much  advance  to  minors  on  account  of 
their  distributive  share,  but  he  is  not  en- 
titled to  charge  such  advancement  as  ex- 
penses of  administration  of  estate  of  de- 
ceased.— Estate  of  Rose,  80  Cal.  166,  179, 
12  Pac  86. 

St.  Allowuee  for  service  Impossible  by 
timlaUtrator. — Where  an  expenditure  of 
administrator,  for  benefit  of  estate,  is  nec- 
essary, and  is  for  services  which  it  is  duty 
of  administrator  to  perform,  but  which  he 
can  not  himself  perform,  it  is  within  dis- 
cretion of  judge  to  make  allowance  to  ad- 
ministrator for  such  expenditure. — Estate 
of  Willard.  189  Cal.  601,  506,  73  Pac.  240. 

to.     Same     in    any   necessary    proceeding*. 

—The  administrator  is  not  responsible  for 
mistakes  of  either  counsel  or  court,  and 
for  reasonable  expenses  Incurred  in  any 
necessary  proceeding's  In  estate  he  should 
be  allowed. — Estate  of  Rose,  80  Cal.  166, 
179.  22  Pao.  86. 

•1.  Necessary— To  be  paid. — The  admin- 
istrator, in  absence  of  special  authority, 
must  administer  estate  as  he  finds  it,  pay- 
ins;  taxes  and  other  necessary  expenses, 
and  doing*  such  other  acts  as>Jtre  necessary 
to  preserve  it  as  left. — Estate  of  Knight,  12 
CaL  200,  208;  Estate  of  Simmons,  48  Cal. 
543,  551;  Estate  of  Rose,  80  Cal.  166,  179, 
22  Pac.  86;  Fletcher  v.  American  T.  &  B. 
Co.,  Ill  Ga.  300,  78  Am.  BU  Rep.  164,  36 
S.  E.  767. 


62.    Basse  —  Erection    of    bnlldlas;,    not. — 

Court  erred  In  allowing  claim  for  moneys 
expended  in  erection  of  new  building  to 
Pacific  Ocean  House.  This  money  was  not 
expended  In  care  and  management  of  es- 
tate. It  was  duty  of  administrator  to  ad- 
minister and  turn  over  estate  as  soon  as 
possible,  and  not  to  speculate  with  it,  nor 
carry-  on  business  on  its  account,  nor  to 
improve  it  for  benefit  of  heirs. — Estate  of 
Moore,  72  Cal.  335,  342,  13  Pac.  880;  Estate 
of  Freud.  181  Cal.  667,  671,  63  Pac.  1080. 

63.    Same  —  Services    of    administrator. — 

A  claim  for  services  rendered  and  moneys 
expended  for  benefit  of  estate  by  adminis- 
trator does  not  constitute  claim  against  es- 
tate within  meaning  of  sections  1490-1500, 
*nte.  The  latter  claims  are  such  as  accrued 
against  Intestate  in  his  lifetime,  or  re- 
salted  directly  from  contracts  made  or  acts 
performed  or  wrongfully  omitted  to  be 
performed  during  his  lifetime,  but  former 
claims,  if  necessary  to  prepare  and  pre- 
serve estate,  come  under  head  of  expenses 
of  administration  referred  to  under  above 
•ection. — Gurnee  v.  Maloney,  38  Oal.  86,  87, 
99  Am.  Dec.  362. 


M    to    re- 

saeve  ireardian. — For  expenses  for  services 
in  either  appellate  court  or  court  below  in 
the  matter  of  procuring  removal  of  guard- 
ian of  minor  heirs  administrator  is  clearly 


not  entitled  to  be  allowed.  It  Is  a  matter 
with  which  he  as  administrator  had  nothing 
to  do,  and  no  part  of  expense  of  it  should 
be  charged  to  estate. — Estate  of  Rose,  80 
Cal.  166,  179,  22  Pac.  86. 

65.  Same— Of  lltlsjatlon  dne  to  nnanthor- 
laed  loan. — Where  loss  was  sustained 
through  an  unauthorized  loan,  expenses  of 
litigation,  attorney's  fees,  etc.,  incurred  by 
executor  in  defending  against  foreclosure 
of  prior  valid  mortgage,  can  not  be  charged 
against  estate,  nor  allowed  to  executor  in 
his  account. — Estate  of  Holbert,  48  Cal. 
627,  630. 

66.  Same— Of  losing-  party   1st  contest. — 

In  contest  on  an  application  for  letters  of 
administration  with  will  annexed,  and  on 
appeal,  Griffin,  one  of  applicants  who  failed 
in  contest,  paid  two  hundred  and  seventy- 
five  dollars  to  attorneys  for  services  ren- 
dered on  his  behalf  and  nine  dollars  and 
twenty  cents  for  printing  brief,  which 
items  were  objected  to  and  were  properly 
disallowed  by  court  below.  It  was  con- 
troversy between  Griffin  on  one  side  and 
Perdue  &  Rowland  on  other,  and  estate 
should  not  bear  expense  of  losing  party. — 
Estate  of  Barton,  66  Cal.  87,  88. 

67.  Same— Service  by  another  dne  from 
administrator. — There  can  not  be  universal 
rule  that  in  no  case  should  an  administra- 
tor be  allowed  to  employ  bookkeeper.  This 
may  properly  be  left  to  probate  Judge.  He 
may  allow  it  if  proper.  If  services  were 
such  as  under  circumstances  administrator 
ought  to  have  performed,  and  for  which  his 
commissions  are  intended  to  compensate 
him,  such  charge  should  be  disallowed. — 
Estate  of  Moore,  72  Cal.  336,  343,  13  Pac. 
880. 

68.  Of    administration— Have    priority.-  - 

Expenses  of  administration  must,  in  na- 
ture of  things,  have  priority  in  order  of 
payment.  Executor  can  not  be  compelled 
to  pay  them  from  his  personal  assets,  bvt 
may  apply  money  in  his  hands  belonging 
to  estate  to  that  purpose. — Estate  of  Smith, 
118  Cal.  462,  466,  50  Pac.  701. 

60.  Propriety  of— Determined  exclusively 
by  probate  conrt. — The  probate  court  has 
jurisdiction  of  whole  subject-matter  of  ex- 
penses of  administration,  and  it  is  its  ex- 
clusive province,  subject  to  appeal,  to  de- 
termine what  items  of  expenditure  incurred 
during  administration,  under  its  own  su- 
pervision, are  proper  charges  against  es- 
tate.— Gurnee  v.  Maloney,  38  Cal.  85,  87; 
Bush  v.  Llndsey,  44  Cal.  121,  125;  Auguisola 
v.  Arnez,  51  Cal.  435,  439;  Estate  of  Page, 
57  Cal.  238,  241;  Estate  of  Couts,  87  Cal. 
480,  482,  25  Pac.  685;  Estate  of  Willard. 
139  Cal.  501,  506.  73  Pac.  240. 

See  notes  65  Am.  Dec.  123;  73  Am.  Dec. 
560. 

70.     Same— Partlea  Interested  heard  as  to. 

— Parties  interested  In   estate  are   entitled 


S173 


1 


•  l«lf 


BXBCUTOR  NOT  TO  PURCHASE  CLAIMS. 


[Pt.  Ill,  Tit.  XI* 


to  be  heard  upon  propriety  of  expenditures 
made  by  an  administrator;  otherwise  he 
might,  through  judgments  colluslvely  per- 
mitted in  courts,  allow  whole  estate  to  be 
squandered. — Ournee  v.  Maloney,  38  Cal. 
85,  88,  99  Am.  Dec.  852. 


71.     Taxes   reimbursed   by   probate   coart, 

— Probate  court  may,  under  proper  petition, 
adjust  rights  of  heirs  who  are  equably  en- 
titled to  reimbursement  for  taxes  paid  by 
them  or  those  under  whom  they  claim.— 
Estate  of  Heeney,  8  Cal.  App.  548,  86  Pac. 
842. 


79.    Travolta*;  expenses— Allowed,  If  m 

iry* — An  administrator  is  entitled  to 
credits  for  payments  made  for  service  and 
traveling  expenses  of  his  attorney,  not  ex- 
ceeding reasonable  compensation  for  labor 
actually  performed  when  same  were  neces- 
sary   to    enable    him    to    properly    perform 


duties  of  his  trust. — Estate  of  Rose,  80  Cal. 
166,   179,   22   Pac.   86. 

7$.  Same— In  Mexico*  payable  trow*  es- 
tate there. — Items  of  traveling  expenses 
which  pertain  solely  to  administration  of 
an  estate  in  Mexico,  should  be  paid  from 
that  part  of  estate,  and  not  from  estate  in 
California,  and  should,  therefore,  be  dis- 
allowed in  account  of  administrator  in 
this  state. — Estate  of  OrtU,  86  Cal.  306, 
316,  24  Pac.  1034. 

74.  Of  salt  by  heirs— Not  expeaaes  of  es- 
tate.— Expenses  in  suit  brought  by  heirs 
can  not  be  considered  or  allowed  as  charges 
against  estate.  If  heirs  choose  to  bring 
suit  to  remove  cloud  from  their  title  to 
property  no  one  can  object,  but  expenses 
of  such  litigation  are  to  be  adjusted  and 
paid  by  parties  to  action,  and  not  by  es- 
tate of  which  property  forms  a  part. — Es- 
tate of  Heeney,  8  Cal.  App.  548,  86  Pac.  842. 


§  1617.  NOT  TO  PURCHASE  CLAIMS  AGAINST  THE  ESTATE.  No  ad- 
ministrator or  executor  shall  purchase  any  claim  against  the  estate  he  repre- 
sents; and  if  he  pays  any  claim  for  less  than  its  nominal  value  he  is  only 
entitled  to  charge  in  his  account  the  amount  he  actually  paid. 

History:    Enacted  March  11,  1872,  re-enactment  of  ft  220  Probate  Act 


EXECUTOR,  ETC.— MAY  NOT  PURCHASE 

CLAIMS. 

1.  Advance  made  to  relieve  estate — Allowed. 

2.  Same — And  assignment  of  mortgage  as  se- 

curity not  a  purchase. 

3.  Same  —  Same  —  Third  party  assignee,  not 

purchaser. 

4.  " Claim" — Means  demand   for  money  en- 

forceable. 

5.  " Claimant' '  and  " claim,' '  —  Synonymous 

with  "creditor"  and  "legal  demand  for 
moneys. ' ' 

6.  Mortgage  lien  is  not  a  claim — Demand  for 

money. 

7.  Purchase  procuring  only  funds  for  creditors 

unquestioned. 


1.  Advance  made  to  relieve  eotate— Al- 
lowed.— If  an  administrator,  with  desire  of 
protecting-  estate  which  he  represents 
against  sacrifice  of  his  property  under 
foreclosure  of  mortgage,  should,  in  case 
there  were  no  funds  of  estate  in  his  hands, 
advance  his  own  funds  with  which  to  re- 
lieve property  from  such  sacrifice  and  take 
transfer  of  debt  to  himself,  probate  court 
would  be  justified  in  allowing  him,  upon 
settlement  of  his  accounts,  amount  so  paid 
for  benefit  of  estate;  and  transaction  would 
not  be  vitiated  If,  at  his  request,  transfer 
should  be  made  to  another  instead  of  to 
himself.  Such  transaction  of  administrator 
could  always  be  questioned  by  heir,  or 
others  having  an  interest  in  estate,  but 
not  by  stranger. — Burnett  v.  Lyford,  93  Cal. 


114,  118,  28  Pac.  855;  Estate  of  Armstrong, 
125  Cal.  608,  605,  58  Pac.  18S;  Estate  of 
Freud,  181  Cal.  667,  671,  63  Pac.  1080. 


2.  Same— And  aoalarament  of  mortgage 
as  security  not  a  pareaaae. — When  party 
qualified  as  administratrix  mortgage  debt 
was  about  to  become  outlawed,  and  holder 
of  mortgage  threatened  foreclosure  suit, 
and  there  was  no  money  belonging  to  es- 
tate and  no  means  apparent  by  which 
money  could  be  obtained,  and,  in  order  to 
prevent  foreclosure  and  save  property  to 
estate,  administratrix  purchased  and  ob- 
tained an  assignment  of  mortgage,  and  of 
debt  thereby  secured,  paying  price  out  of 
her  own  moneys,  though  at  that  time  debt 
had  not  been  presented,  nor  allowed  a* 
claim  against  estate,  and  after  assignment 
to  her,  she  presented  It  as  secured  claim 
and  it  was  allowed  by  judge,  and  thereafter 
she  presented  for  settlement  her  first  ac- 
count as  administratrix,  Including  therein 
list  of  claims  presented  and  allowed.  In 
which  her  claim  was  included,  order,  after 
due  notice  and  hearing,  allowing,  approv- 
ing, and  settling  account  as  rendered  wai 
valid. — Estate  of  McDougald,  146  Cal.  191, 
192,  79  Pac.  878. 

S.  Same—  Same  —  Third  party  Milanee, 
aot  purchaser. — Where  party  was  adminis- 
trator of  two  different  estates  made  an  ad- 
vancement from  his  own  funds  to  relieve 
property  of  estate  from  being  sacrificed. 
advancement  by  administrator  of  money 
and  procuring  of  an  assignment  to  be 
made  to  third  party  for  purpose  of  en- 
abling him  to  effect  this  result  was  within 
line   of  his   authority   as  administrator    of 
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two  estates,  and  must  be  construed  as 
within  exercise  of  his  duties  as  such  admin- 
istrator rather  than  as  a  "purchase"  of 
claim,  within  meaning;  of  above  section.— 
Burnett  v.  Lyford,  98  Cal.  114,  119,  28  Pac. 
155. 

4.  "Claim"  —  Mmm  demand  for  money 
enforceable* — Whatever  signification  may 
be  attached  to  term  "claim,"  standing  by 
itself,  it  Is  evidence  that  in  Probate  Act  it 
has  reference  to  only  such  debts,  or  de- 
mands against  decedent,  as  might  have 
been  enforced  against  him  in  his  lifetime 
by  personal  actions  for  recovery  of  money, 
and  upon  which  only  a  money  judgment 
would  have  been  rendered. — Fallon  v.  But- 
ler, 21  Cal.  24,  82;  Booth  v.  Pendola,  88  Cal. 
H,  41,  2)  Pac.  200,  25  Pac.  1101;  Estate  of 
Swain,  87  Cal.  637,  641,  8  Pac.  497;  Stutt- 
meister  v.  Superior  Court,  72  Cal.  487,  489, 
14  Pac  86.  See  Bramell  v.  Adams,  146  Mo. 
70,  8(,  47  a  W.  981. 

See  note  71  Am.  St.  Rep.  68. 


*  "Claimant"   and   "claim"—  Synonymona 
wits    "creditor"    and    «le*nl     demand     for 

■*meya,w — The  word  "claim  "  is  certainly 
▼try  broad  term,  when  used  in'  certain 
connections,  and  in  reference  to  certain 
natters.  But  however  broad  may  be  gen- 
eral meaning  of  this  term,  statute  must  be 
looked  to  to  ascertain  sense  in  which  It  is 
there  used.    And  it  would  seem  to  be  clear 


from  different  sections  of  act  to  "regulate 
settlement  of  estates  of  deceased  persons," 
taken  and  construed  together,  as  well  as 
from  nature  and  reason  of  case,  that  words 
"claimant"  and  "claim"  are  used  as  syn- 
onymous with  "creditor"  and  "legal  de- 
mand for  moneys"  to  be  paid  out  of  estate. 
— Gray  v.  Palmer,  9  Cal.  616,  636. 

a.  Mortarage  lien  In  not  a  claim— Demand 
for  money. — A  "claim"  being  a  demand 
for  money,  a  mortgage  lien  is  not,  in  that 
sense,  a  claim  against  an  estate.  In  its 
enforcement  money  judgment  is  not  sought, 
but  subjection  of  property  for  sale  and  ap- 
plication of  proceeds  to  payment  of  debt 
secured.  The  debt  secured  may,  or  may 
not  be  personal  liability.  Whether  it  be 
so  or  not  it  is  distinct  from  mortgage  lien. 
— Fallon  v.  Butler,  21  Cal.  24,  32.  See  Ver- 
dler  v.  Roach,  96  Cal.  470,  474,  81  Pac.  554. 

7.  Pnrchaee  nroenrinax  only  fund*  for 
creditors  nnqueatloned. — It  does  not  seem 
just  to  allow  general  creditors  to  dispute 
lawfulness  of  purchase,  by  administratrix, 
which  procured  for  them  funds  in  which 
they  claimed  to  participate,  and  which,  if 
purchase  had  not  been  made,  would  never 
have  existed,  and  especially  where  general 
creditors  were  concluded  by  allowance  of 
claim  and  subsequent  order  of  court  set- 
tling first  account. — Estate  of  McDougald, 
146  Cal.  191,  194,  78  Pac.  878. 


§1618.  EXECUTOR,  COMMISSIONS  ALLOWED.  ADMINISTRATOR. 
EXTRAORDINARY  SERVICES.  When  no  compensation  is  provided  by  the 
will,  or  the  executor  renounces  all  claim  thereto,  he  must  be  allowed  commis 
fiions  upon  the  amount  of  estate  accounted  for  by  him,  as  follows :  for  the  first 
thousand  dollars,  at  the  rate  of  seven  per  cent;  for  the  next  nine  thousand 
dollars,  at  the  rate  of  four  per  cent ;  for  the  next  ten  thousand  dollars,  at  the 
rate  of  three  per  cent;  for  the  next  thirty  thousand  dollars,  at  the  rate  of 
two  per  cent;  for  the  next  fifty  thousand  dollars,  at  the  rate  of  one  per 
cent;  and  for  all  above  one  hundred  thousand  dollars,  at  the  rate  of  one-half 
of  one  per  cent.  If  there  are  two  or  more  executors  the  compensation  shall 
he  apportioned  among  them  by  the  court  according  to  the  services  actually 
rendered  by  them  respectively.  The  same  commissions  shall  be  allowed  to 
administrators.  In  all  cases,  such  further  allowance  may  be  made  as  the  court 
may  deem  just  and  reasonable  for  any  extraordinary  service,  but  the  total 
amount  of  such  extra  allowance  must  not  exceed  one-half  the  amount  of  com- 
missions allowed  by  this  section.  Where  the  property  of  the  estate  is  dis- 
tributed in  kind,  and  involves  no  labor  beyond  the  custody  and  distribution 
of  the  same,  the  commission  shall  be  computed  on  all  the  estate  above  the 
value  of  twenty  thousand  dollars,  at  one-half  of  the  rates  fixed  in  this  section. 
Public  administrators  shall  receive  the  same  compensation  and  allowances  as 
are  allowed  in  this  title  to  other  administrators.    All  contracts  between  an 
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executor  or  administrator  and  an  heir,  devisee  or  legatee,  for  a  higher  compen- 
sation than  that  allowed  by  this  section,  shall  be  void. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  8  221 
Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  646,  8  76; 
amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  415; 
April  16,  1880.  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  100;  March  4,  1881, 
Stats,  and  Amdts.  1881,  p.  37;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  227,  held  unconstitutional,  see  history,  8  5 
ante;  March  22,  1905,  Stats,  and  Amdts.  1905,  p.  727;  amended  March 
10,  1909,  Stats,  and  Amdts.  1909,  p.  252. 


COMMISSIONS    ALLOWED— EXTRAOR- 
DINARY SERVICES. 

I.  In  General,  1-10. 

II.  COMMfsSIONS,  11-56. 

III.  Further  Allowances,  57-65. 

IV.  Value  of  Estate,  66-72. 

L  In  General. 

1.  Commissions  —  Not  considered  in   an- 

nual  account. 

2.  Contracts     for     commission     beyonu 

statute — Void. 

3.  Fees   and   commissions — Payable   only 

out  of  property  of  estate. 

4.  Losses    charged    and    commissions   al- 

lowed. 

5.  Probate   court — Exclusive   jurisdiction 

over  commissions. 

6.  Same — Same — And  over  extra  commis- 

sion approved,  when  no  abuse  of  dis- 
cretion. 

7.  Right  to  commissions  —  Though  liable 

for  default  of  co-executor. 

8.  Statutory  allowance — Ample  for  ordi- 

nary services. 

9.  Testator  —  May  provide  compensation 

at  stated  intervals. 

10.  Trustee — Burden   on  one  claiming  as. 

II.  Commissions. 

11.  Agreement  made  by  heir  as  to — Con- 

trary to  statute,  void. 

12, 13.  Allowance  of  —  As  to  being  uncondi- 
tional. 

14.  Same — After  one  year — Construction  of 

section — Amendment  of  1911. 

15.  Same  —  Same  —  Same  —  Applicable  to 

successive  administrators. 

16.  Same — Same — Same — Liberal  construc- 

tion. 

17.  Same — Same — Same  —  Remedial    and 

not  retroactive. 

18.  Same — Amount   paid   special   adminis- 

trator— Not  to  diminish. 

19.  Same  —  Entitled    to   full   commissions 

on  all  estate  not  distributed  in  kind. 

20.  Same — Homestead  set  apart  by  court — 

Does  not  impair  right. 

21.  Same — Made  but  once. 

22.  Same  —  Preference    over    funeral    ex- 

penses. 


23,  24.  Allowed — Not  on  net  amount,  but  on 
full  value. 

25.  Same — Only  after  final  accounting. 

26.  Same — Only  when  estate  finally  settled. 

27.  Same — Upon  amount  of  whole  estate. 

28.  Same  —  Same  —  Taken  into  possession 

and  accounted  for. 

29.  Same — Upon  an  estate  requiring  time, 

attention,  and  labor. 

30.  Same — Upon  full  amount,  land  mort- 

gaged and  sold. 

31.  Same — Upon  property  not  distributed 

in  kind. 

32.  Amount  —  Purely  matter  of  computa- 

tion. 

83.  Same  —  Retained   on   practically   final 
account. 

34.  Disallowed — For  voluntary  service. 

85.  Same — In  excess  of  statute. 

36.  Same — On  land  in  litigation,  adversely 

decided. 

37.  Same — To   trustee,   until   duties    com- 

mence. 

38.  Same— Where  gratuitous  service  prom- 

ised. 

39.  Same — When  letters  void. 

40, 41.  Executor  or  administrator  removed — 
Not  entitled  to  statutory  commis- 
sions. 

42.  Same  —  Same  —  Allowance   for   attor- 

ney's  fees. 

43.  Of  co-executors — Apportioned  equally. 

44.  Same — Controversies  as  to,  not  deter- 

mined on  settlement  of  account. 

45.  Same — In  discretion  of  lower  court. 

46.  Same — Shares  alike  only  when  services 

equal. 

47.  Of  public  administrator — County  Gov- 

ernment Act. 

48,  49.  Same  —  Disallowed  for  services  ren- 
dered after  his  term. 

50, 51.  Of  special  administrator — In  discre- 
tion of  court. 

5^    Of    successive    administrators  —  Equi- 
tably apportioned. 

53.  Same— Not  apportioned  until  close  of 
administration. 

54,  55.  Rentals — Finding  as  to  value  of — Not 
reviewable  on  appeal,  when. 

56.  Trustee — Compensation  of. 
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III  Further  Allowance. 

57.  As  to   right    to  —  Extraordinary   ser- 

vices. 

58.  Is  in  discretion  of  lower  court. 

59.  None  beyond  terms  of  will — Unless  re- 

nunciation filed. 

60,61.  Claim   not  considered   until   renuncia- 
tion. 

62.  Not  made  without  petition. 

63.  Only  for  extraordinary  services. 

64.  Presumption  of  extra  services  not  in- 

dulged— No  claim  made. 

65.  Provision   for — Implies   extra   services 

expected. 

IV.  Value  of  Estate. 

66.  Appraisement  —  Alone   basis   of   com- 

mission. 

67.  Same — Not  always  necessary  basis  of 

compensation. 

68,69.  Same — Prima  facie  evidence. 

70.  Same — If  no  objection  by  heirs. 

71.  Receipts  from  sales — Evidence  of. 

72.  8ale  made  under   power   in    deed   of 

trust. 

I.     IN  GENERAL. 

L  C*aun!aeion*-— Not  considered  In  ■■* 
■■•1  ascennt. — There  can  not  be  any  con- 
sideration of  executor's  commission  at 
hearing  of  annual  account,  but  that  must  be 
postponed  until  the  settlement  of  Anal  ac- 
count—Estate of  Dunne,  58  Cal.  543,  549. 

3L  Contracts  for  eommisiloi  beyond 
rtatate— Void. — Provision  of  above  section 
making  void  all  contracts  for  higher  com- 
pensation between  an  heir  and  an  executor 
i*  not  limited  to  contracts  made  directly 
between  executor  and  heir,  but  includes  all 
contracts  or  agreements  by  which  executor 
will  receive  either  directly  or  indirectly 
any  greater  compensation  than  has  been 
fixed  by  statute,  or  any  compensation  other 
than  such  as  may  have  been  previously  as- 
certained and  determined  by  court,  and  ap- 
plies to  every  contract  which  has  for  one 
of  its  objects  payment  of  such  greater  com- 
pensation, as  well  as  to  those  which  are 
made  solely  for  such  payments. — Firebaugh 
t.  Burbank,  121  Cal.  186,  191,  53  Pac.  560. 

2»    Fees   and   commissions     Payable   only 
•at  of  property  «*  estate* — Where,  after  an 
action    for    divorce    between    John    Berg- 
hauser   and    his    wife,    wherein,    under    an 
agreement  as   to   the  division   of   property, 
decree    was    made    adjudging     that     John 
Berghauuer  should   convey   to   his   wife   an 
undivided  one-third  of  certain  real  estate, 
—which   conveyance    was    made, —    he    re- 
maining owner  of  an  undivided  two-thirds 
thereof,  persons   named  as   trustees   of  all 
the  property  before,  and  acting  as  execu- 
tors  after,    his    death,    the    question    was 
whether   executors    were    entitled    to    fees 
and  commissions  under  will  for  their  man- 
agement and  care  of  this  one-third  interest. 


and,  if  so  against  what  interest  were  com- 
missions and  fees  to  be  charged.  The  court 
correctly  found  that  they  were  entitled  to 
no  such  fee  and  commissions  under  the 
will. — Blanckenburg  v.  Jordan,  86  Cal.  171, 
176,  24  Pac.  1061.  See  Berghauser  v. 
Blanckenburg',  86  Cal.  816,  317,  24  Pac.  1062. 

4.  Looses  charged  and  commissions  al- 
lowed.— Where  an  estate  has  suffered  loss 
from  default  or  neglect  of  an  executor  or 
administrator,  true  rule,  and  one  that  is 
sustained  by  decisions  of  this  state  is  that 
the  executor  or  administrator  should  be 
charged  with  losses  resulting  from  his  de- 
fault or  neglect,  and  allowed  his  commis- 
sions.— Estate  of  Carver,  123  Cal.  102,  104, 
105,   65  Pac.   770. 

B.  Probate  eoart— Exclusive  jurisdiction 
over  commissions. — After  settlement  of  es- 
tate, plaintiff,  one  of  two  co-executors,  de- 
manded of  defendant  one-half  of  allowance 
made  in  probate  court  for  commissions  and 
services,  and  upon  his  refusal  to  pay,  com- 
menced an  action  in  district  court  to  re- 
cover same.  Such  court  has  no  Jurisdiction 
over  allowance  or  apportionment  of  com- 
missions of  executors  and  administrators, 
and  if  it  can  interfere  with  decree  of  pro- 
bate court,  it  can  do  so  only  as  court  of 
chancery,  and  can  go  no  further  than  to 
set  aside  decree  on  ground  of  fraud,  or 
other  like  ground  of  equitable  interference, 
and  leave  parties  to  make  another  settle- 
ment in  probate  court.  It  is  doubtful 
whether  It  could  Interfere  even  in  such 
case,  unless  all  opportunity  to  move  in  pro- 
bate court  to  open  account  or  appeal  from 
decree  has  been  lost. — Hope  v.  Jones,  24 
Cal.  90,  93;  Gurnee  v.  Maloney,  38  Cal.  85, 
88,  99  Am.  Dec.  352. 

6.  Same— Same— And  over  extra  commis- 
sion approved,  when  no  abase  of  discretion. 

— Where  evidence  as  to  executor's  right  to 
extra  compensation  discloses  no  abuse  of 
discretion  by  court  in  refusing  allowance, 
order  refusing  an  allowance  will  not  be 
disturbed  on  appeal. — Estate  of  Hedrick,  127 
Cal.  X84,  188,  59  Pac.  590. 

7.  Riant  to  commissions— Thova-h  liable 
for  defaalt  of  co-execatbr. — Although  liable 
for  default  of  co-executor,  on  settlement  of 
his  Anal  account,  an  executor  has  right  to 
statutory  commissions. — Estate  of  Osborn, 
87  Cal.  1,  4,  11  L.  R.  A.  264,  25  Pac.  157;  Es- 
tate of  Carver,  123  Cal.  102.  104,  55  Pac. 
770. 

As  to  commissions  generally,  see  Part  II, 
this  note. 

8.  Statutory  allowance  Ample  for  ordi- 
nary service. — The  compensation  of  an  ex- 
ecutor, whether  according  to  rules  fixed  by 
the  statute,  or  as  determined  by  testator, 
is  not  gratuity,  but  is  in  consideration  of 
services  he  may  render,  and  amount  fixed 
by  statute  is  deemed  ample  compensation 
for  services  ordinarily  required. — Estate  of 
Runyon,  125  Cal.  195,  197,  57  Pac.  783. 


•.     Testator— May    provide    coi 
at  stated  Intervals^ — Above  section  implies 
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that  testator  may  by  his  will  provide  com- 
pensation for  his  executor  different  from 
that  provided  by  statute,  and  no  reason  is 
suggested  why  he  can  not,  under  this  pro- 
vision, direct  that  his  executor  shall  re- 
ceive portion  of  such  compensation  at  stated 
intervals  during  administration  of  estate. 
— Estate  of  Ringot,  124  Cal.  45,  48,  56  Pac. 
781. 

10.  Tnwtee— Burden  on  one  clalntlns;  aa. 

— If  person  who  has  been  executor  under 
will  and  is  trustee  thereafter  takes  pos- 
session of  property  immediately  upon  his 
appointment  as  executor,  and  continues  to 
administer  estate  until  termination  of  his 
trust,  burden  is  upon  him  If  he  would 
claim  compensation  of  trustee,  rather  than 
that  of  executor,  to  establish  point  of  time 
at  which  such  change  in  his  official  char- 
acter took  place. — Bemmerly  ▼.  Woodard, 
136  Cal.  326,  381,  68  Pac.  1017. 

A*  to  compensation  of  trustee  a*eaerally, 

see  par.   56,   this  note.  * 

As  to  disallowance  of  compensation  to 
trustee  ant II  duties  eommeice,  see  par. 
37,  this  note. 

II.     COMMISSIONS. 

11.  Agreement  made  by  heir  as  to— Con- 
trary to  statute*  void. — A  contract  made  In 
violation  of  provisions  of  this  statute  is 
against  policy  of  law,  and  is  therefore 
unlawful,  and,  when  object  of  contract  is 
unlawful  in  part,  entire  contract  is  void, 
unless  lawful  portion  thereof  is  severable 
from  that  which  is  unlawful.  An  agree- 
ment by  heir  to  compensate  executor  for 
extraordinary  services,  or  for  expenses  in- 
curred in  employing  attorneys  other  than 
such  as  may  have  been  previously  fixed  by 
court,  is  as  fully  within  prohibition  of  stat- 
ute as  an  agreement  to  give  him  greater 
rate  of  commission  than  is  fixed  by  statute. 
The  relation  between  them  is  that  of 
trustee  and  his  beneficiary,  and  law  pre- 
sumes that  such  an  agreement  by  the  heir 
has  been  obtained  through  undue  influence 
of  executor,  and  will  not  enforce  it  against 
heir. — Flrebaugh  v.  Bur  bank,  121  Cal.  186, 
191,  53  Pac.  560. 

12.  Allowance  of— As  to  belag  uncondi- 
tional.— The  statute  imposes  no  conditions, 
as  to  allowance  of  commissions  of  admin- 
istrator at  rate  stated  in  above  section, 
though  it  permits  court,  in  its  discretion, 
to  make  further  allowance  for  extraor- 
dinary services. — Estate  of  Carver,  123  Cal. 
102,  103,  55  Pac.   770. 

13.  Under  the  language  of  above  section 
an  administrator  is  entitled  to  the  percent- 
age therein  fixed,  as  compensation  for  serv- 
ices as  such  administrator,  and  this  with- 
out qualification  or  diminution. — Estate  of 
Miller,   15   Cal.  App.   660,  115   Pac.   329. 

14.  Same— After  one  year — Construction 
of  section  —  Amendment  of  1911. — The 
amendment  of  1911  to  section  1616,  ante, 
providing  for  an  application,  after  the  ex- 
piration   of    one    year    from    the    grant    of 


letters,  for  an  allowance  upon  commis- 
sions of  an  executor  or  administrator,  is 
applicable  to  successive  administrators.— 
Estate  of  Piercy,  168  Cal.  750,  145  Pac.  88. 

15*  Same— Same  —  Same  —  Applicable  to 
successive  administrators. — The  amendment 
of  1911  providing  for  an  application,  after 
the  expiration  of  one  year  from  the  grant 
of  letters,  for  an  allowance  upon  com- 
missions is  applicable  to  successive  ad- 
ministrators.— Estate  of  Piercy,  168  Cal. 
750,  145  Pac  88. 


16.  Same  —  Same  —  Same  —  Liberal 
•traction. — The  above  section,  as  amended 
in  1911,  referring  to  applications  by  ex- 
ecutors and  administrators,  and  the  at- 
torneys of  either,  to  be  compensated  for 
services,  is  a  remedial  statute  and  to  be 
liberally  construed. — Estate  of  Ellis,  6  Cof. 
Prob.  Dec.  413. 


17.  Same— Same  —  Same  —  Remedial  and 
not  retroactive. — Section  1616,  ante,  as 
amended  in  1911,  referring  to  applications 
by  executors  and  administrators  to  the 
court' for  allowances  to  them  on  their  com- 
missions, is  remedial  in  nature,  and  there- 
fore, by  being  applied  to  present  proceed- 
ings, not  given  a  retroactive  effect. — Estate 
of  Sutro,  6  Cof.  Prob.  Dec.  416. 

18.  Same— Amount  paid  special  adminis- 
trator—Not to  diminish. — The  compensation 
of  an  administrator,  as  herein  fixed,  can  not 
bo  diminished  by  an  amount  paid  to  a 
special  administrator  under  the  provisions 
of  section  1417,  ante. — Estate  of  Miller,  15 
Cal.  App.  559,  115  Pac.  329. 

IS.  Same— Entitled .  to  full  commission* 
ou  all  estate  not  distributed  tu  klnoU— The 
executor  is  entitled  to  full  commissions  on 
all  the  estate  not  distributed  in  kind,  or 
not  involving  for  him  labor  beyond  its 
mere  custody,  and,  besides  this,  on  prop- 
erty, to  the  extent  of  twenty  thousand  dol- 
lars, that  is  distributed  in  kind  and  does 
not  Involve  such  labor  for  him. — Estate  of 
Cudworth,   6   Cof.   Prob.   Dec.   428. 

as.  Same— Homestead  net  apart  by  court 
—Does  not  Impair  right. — The  setting  apart 
of  a  house  and  lot  by  the  court  as  a  home- 
stead does  not  affect  or  impair  the  execu- 
tor's right  to  commissions  thereon. — Es- 
tate of  Cudworth,  6  Cof.  Prob.  Dec.  423. 

31.  Same  — Made  but  once. — Under  the 
provisions  of  the  above  section  commis- 
sions provided  to  be  allowed  to  the  admin- 
istrator can  be  allowed  but  once  and  where 
there  is  more  than  one  administrator  the 
commissions  allowed  are  to  be  divided  be- 
tween them;  and  where  an  acting  adminis- 
trator makes  payment  to  one  of  two  former 
administrators  on  account  of  commissions 
he  does  so  at  his  peril. — Estate  of  Ross, 
179   Cal.   358,   182   Pac.   SOS. 

Same— Preference    over    funeral    ex- 

— The  order  is  reversed  on  this  ap- 
peal with  directions  to  proceed  to  retry  the 
cause  in  accordance  with  the  opinion  and 
allow  the  administrator  to  receive  as  com- 
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missions  whatever  amount  the'  lower  court 
holds  he  is  entitled  to  under  the  law,  in 
preference  to  the  funeral  expenses. — Es- 
tate of  Magorty,  169  Cal.  163,  146  Pac.  430. 

• 

23.  Allowed  Wot  osi  met  amount,  but  on 
fall  raise. — Where  there  was  sale  by  ex- 
ecutor of  land  for  one  thousand  five  hun- 
dred dollars,  which  land  was  subject  to 
a  mortgage  of  eight  hundred  and  eighty- 
two  dollars,  which  had  been  presented  as 
claim  against  estate  and  allowed,  court  al- 
lowed commissions  only  on  net  amount 
realised  after  deducting  amount  of  mort- 
gage from  amount  for  which  property  was 
sold.  Commissions  should  have  been  al- 
lowed on  entire  one  thousand  five  hundred 
dollars,  and  executor  or  administrator  is  to 
be  allowed  commissions  based  on  value  of 
estate  which  has  been  taken  into  his  pos- 
session and  accounted  for. — Estate  of 
Pease,  149  Cal.   167,  85  Pac.  149. 

24.    Where    executor,    having    made    sale 
for  sum  of  one  thousand  five  hundred  dol- 
lars, his  statement  that  he  did  not  get  that 
sum,    but    only     surplus     over    amount     of 
mortgage   upon    land,    can    mean,    at    most, 
that  purchaser    or    broker    paid    mortgage 
directly  instead  of  paying  full  price  to  ex- 
ecutor, and   having  him   pay  off  mortgage. 
This  does  not  alter  real  nature  of  transac- 
tion,   whoever    paid    mortgage    did    it    as 
agent  of  executor,  and  it  would  be  too  nar- 
row construction    of    statute    to    hold    that 
because  he  did  not  demand  its  delivery  that, 
therefore,    in    law,    he    did    not    receive    or 
pay  out  that  for  which  he  was  responsible, 
as  received    to    pay   out.     Executor,   there- 
fore, being  bound  to  account   to  the  court 
for  entire  proceeds  of  sale  made  under  his 
order,   was    entitled    to    commissions    upon 
full  amount   of  sale. — Estate  of  Pease,   149 
CaL  167,  85  Pac.  149. 

IB.    game— Only  after  final  accounting. — 

This  statute   contemplates  that  amount   of 
commissions  due  to  administrator  is  to  be 
ascertained  when  he  has  rendered  his  final 
account  and  estate  is  ready  for  distribution. 
It  is  then  for  first  time  that  it  can  be  as- 
certained   what    is    "the    whole    estate    ac- 
counted for   by    him";   and,   if   commissions 
were  to  be  settled  and  allowed  piecemeal, 
*s  administration  progressed,  it  might  hap- 
pen that,  after   receiving  large  amount   of 
commissions,    administrator    in    end    would 
fail  to  account    for   considerable   share    of 
estate.     If  commissions  had  been  reserved 
until  final   accounting,    they   could    be    de- 
ducted   from    deficit;    but    if    paid    in    ad- 
vance, might   be   lost  to   estate.     The  con- 
clusion is  that  commissions  can  be  allowed 
only  on  final  accounting;.-— Estate  of  Miner, 
4«  Cal.  564,  572;   Estate  of  Barton,  55  Cal. 
17,  10. 

38.  Basse— - Only  when  estate  Anally  set- 
tled-—Language  of"  act  permits  of  but  one 
construction,  it  allows  compensation  to  ex- 
ecutor, according  to  rate  established,  upon 
whole  value  of  estate,  both  personal  and 
real,  but  It  evidently  intends   this  rule   to 


Apply  to  those  cases  where  administration 
is  complete  and  estate  finally  settled. — Ord 
v.  Little,  8  Cal.  287,  290;  Estate  of  Isaacs, 
80  Cal.  106,  112;  Estate  of  Simmons,  48  Cal. 
648,  649;  Estate  of  Barton,  55  Cal.  87,  90; 
Estate  of  Ricaud,  70  Cal.  69,  71,  11  Pac.  471; 
Estate  of  Levinson,  108  CaL  450,  456,  41 
Pac.  483,  42  Pac.  479. 

27.  Same— Upon  amount  of  whole  estate. 

—When  no  compensation  shall  have  been 
provided  by  the  will,  executor  is  entitled 
to  commissions  at  rate  specified  by  statute 
upon  amount  of  whole  estate  accounted 
for  by  him. — Estate  of  Isaacs,  30  Cal.  106, 
118. 

• 

28.  Same— Same— Taken    Into    poaseaalon 
and  accounted  for. — The  commissions  to  be 
allowed   to   an   administrator  are   fixed    by 
statute.      They    are    designated    percentage 
Mixpon  amount  of  whole  estate  accounted  for 
by  him."  An  administrator  can  not  be  said 
to  have  "accounted  for"  an  estate  in  sense  of 
statute  unless  he  shall  first   have  taken  it 
into  his  possession.    He  is  charged  by  stat- 
ute with  value  of  "whole  of  estate  of  de- 
ceased which  may  come  into  his  possession" 
and  it  is  made   his  duty  to  "take  Into  his 
possession   all    of   estate    of   deceased,    real 
and  personal."    When   he  shall   have  taken 
property  into  possession  and  accounted  for 
it,  he   is   entitled  to  compensation   by   way 
of  commissions  upon   its  value.    Unless   he 
take   it   into   possession   he   is   not   charged 
in   his   account   with    its   value. — Estate   of 
Simmons,  43  Cal.   543,  550. 

29.  Same— Upon  an  estate  requiring  time, 
attention,  and  labor. — Where  it  appears 
from  the  record  that,  during  administration, 
it  became  necessary  for  executor  to  obtain 
license  from  probate  court  in  Massachusetts 
to  collect  moneys  deposited  by  deceased  in 
five  different  savings  banks  therein;  that  as 
to  estate  in  Marin  County  in  this  state, 
where  will  was  probated,  he  took  charge 
and  control  of  each  lot,  collected  rents,  paid 
taxes,  insured  buildings,  made  necessary  re- 
pairs, went  over  large  part  of  estate 
therein,  cared  for  trees  thereon,  and  had  es- 
tate ready  for  distribution  within  year, 
claim  that  court  should  have  allowed  him 
but  one-half  of  regular  rate  of  commissions, 
on  ground  that  property  was  distributed  in 
kind  and  involved  no  labor  beyond  custody 
and  distribution  of  can  not  be  maintained. 
The  acts  of  executor  involved  attention, 
time,  and  labor  on  part  of  executor,  and 
something  more  than  mere  custody  and  dis- 
tribution, which  entitled  executor  to  com- 
mission at  regular  rate,  as  court  properly 
allowed  him. — Estate  of  Towne,  143  Cal.  507, 
77  Pac.   446,  447. 

80.  Same— Upon  fall  amount,  land  mort- 
gaged and  sold. — Where  court  allowed  com- 
missions only  upon  net  amount  realized, 
after  deducting  amount  of  mortgage  from 
amount  for  which  sold,  ruling  was  erro/- 
neous.  The  general  rule  that  where  prop- 
erty, subject  to  an  encumbrance,  is  sold, 
executors  are  entitled  only  to  commissions 
on  net  purchase-price,  arose  in  cases  where 
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what  was  sold  was  merely  the  equity  of 
redemption.  Where,  however,  note  and 
mortgage  had  been  presented  as  valid  claim 
against  estate,  and  sale  was  not  made  to 
mortgagee,  but  to  third  party,  and,  in  effect, 
executor  sold  land,  and,  from  proceeds,  paid 
off  mortgage- debt,  having  in  his  account 
charged  himself  with  sum*  for  which  sale 
was  made,  he  should  be  allowed  commis- 
sions upon  whole  amount  of  such  sale.— 
Estate  of  Pease,  149  Cal.  167,  85  Pac.  149. 

31.  Same— Upon  property  mot  distributed 
In  kind. — A  finding  "that  all  of  property  be- 
longing to  said  decedent  at  time  of  his 
death,  and  then  forming  part  of  his  estate, 
and  which  has  not  since  been  disposed  of 
by  said  executor,  is  not  now  in  same  form 
or  condition  In  which  same  was  in  at  time 
of  death  of  said  decedent,  or  at  time  when 
it  first  came  to  possession  of  said  executor, 
and  that  all  of  same  can  not  now  be,  and 
is  not,  distributed  In  kind;  that  property  of 
estate  of  said  decedent,  and  care  and 
management,  and  administration  thereof  by 
said  executor,  are  necessarily  involved,  and 
said  executor  has  properly  bestowed  and 
expended  thereon  labor  beyond  mere  cus- 
tody and  distribution  of  same,"  derived  suf- 
ficient support  from  evidence,  and  there- 
fore court  was  justified  in  its  allowance 
of  full  commissions. — Estate  of  Cudworth, 
133  Cal.  462,  468,  65  Pac.  1041. 


Amount—Purely  matter  of  computa- 
tion,— The  commissions  to  which  an  execu- 
tor will  be  entitled  are  purely  matter  of 
computation  and  are  based  on  "amount  of 
estate  accounted  for"  by  him. — Estate  of 
Straus,  144  Cal.  553,  556,  77  Pac.  1122. 

83.  Same— -Retained  on  practically  final 
account. — The  account  filed  by  executor  im- 
mediately prior  to  hearing  for  partial  dis- 
tribution, while  not  so  denominated,  was, 
for  all  practical  purpose,  final  account,  and 
it,  together  with  accompanying  exhibit,  in- 
ventory, and  appraisement,  and  general 
proceedings  in  estate,  supplemented  by  evi- 
dence upon  hearing,  provided  sufficient  data 
from  which  court  could  determine  what 
would  be  prudent,  safe,  and  proper  amount 
to  be  retained  by  executor  to  meet  payment 
of  his  commissions,  attorney's  fees,  and  ex- 
penses to  be  allowed  on  final  setlement. — 
Estate  of  Straus,  144  Cal.  653,  566,  77  Pac. 
1122. 

84.  Disallowed— For  voluntary  service. — 

Services  as  administrator  were  beneficial  to 
estate  and  very  satisfactory  to  heirs.  But 
they  were  voluntarily  rendered,  and  it  is 
settled  rule  in  law  and  equity  that  recovery 
can  not  be  had  for  services  voluntarily  ren- 
dered, however  great  the  benefit  conferred. 
— Estate  of  Davis,  66  Cal.  309,  310,  4  Pac.  22. 

85.  Same— In  excess  of  statute. — Decree 
allowing  an  administrator  sum  in  excess  of 
statutory  percentage,  to  which  he  would  be 
entitled  as  commissions  as  matter  of  course, 
calculated  upon  whole  amount  of  estate 
which  he  accounted  for,  is  erroneous  in  so 
far  as  it  exceeds  percentage  fixed  by  statute. 


— Estate  of  Moore,  96  Cal.  522,  526,  31  Pac 
684;  Estate  of  Levinson,  108  Cal.  450,  456, 
41  Pac.  483,  42  Pac.  479;  Estate  of  Delaney, 
110  Cal.   563,  566,  42  Pac.  981. 

88.  Same  —  On  land  In  litigation,  ad- 
versely decided* — Two  parcels  of  land,  form- 
ing a  portion  of  Lafayette  Square  in  the 
city  and  county  of  San  Francisco,  were  in 
possession  of  deceased  at  time  of  her  death, 
and  were  afterward  taken  into  possession 
by  executor  and  cared  for  by  him  during 
his  administration  of  estate.  He  was  al- 
lowed for  all  expense  incurred  and  commis- 
sion upon  income  received  therefrom.  At 
hearing  of  final  account  it  was  shown  that 
land  was  portion  of  land  in  litigation,  and, 
at  time  that  court  made  order  appealed 
from,  judgment  had  been  rendered  in  favor 
of  city  and  county,  which  judgment  was 
subsequently  affirmed  by  appellate  court. 
Court  erred  in  allowing  executor  commis- 
sions on  those  two  parcels  of  land. — Estate 
of  Delaney.  110  Cal.  568,  565,  42  Pac.  981. 

37.  Same— To  trustee,  nntll  duties  com- 
mence.— In  absence  of  any  direction  in  will 
or  any  evidence  in  relation  thereto,  duties 
of  trustee  named  in  will,  even  though  he 
be  person  named  therein  as  executor,  would 
not  begin  until  after  duties  of  executor  had 
terminated,  and  until  he  commences  to  ex- 
ercise his  duties  as  trustee,  he  is  not  entitled 
to  compensation  therefor.  —  Bemmerly  v. 
Woodard,   136  Cal.  826,   831,  68   Pac.  1017. 

As  to  burden  being  on  trustee  claiming 
an  such,  see  par.  90,  this  note. 

As  to  compensation  of  trustee  generally, 

see  par.  56,  this  note. 

88.  Same  —  Where  gratuitous  service 
promised. — Where  surviving  wife  of  intes- 
tate was  entitled  under  above  section  to 
administration  of  estate,  but,  upon  promise 
made  to  her  by  her  eldest  son,  that  he  would 
not  charge  for  his  services  in  administering 
it,  she  relinquished  her  right  in  his  favor, 
and,  upon  filing  her  written  consent  to  his 
appointment,  he  was  appointed  adminis- 
trator, and  having  qualified  he  administered, 
but  in  his  final  account  charged  commis- 
sions for  his  services,  which  court  refused 
to  allow,  it  must  be  presumed  that  he  ob- 
tained appointment  upon  faith  of  his  prom- 
ise, undertook  administration  according  to 
its  terms,  and  with  intention  to  renounce 
his  claim  to  commissions  which  law  al- 
lowed him. — Estate  of  Davis,  65  Cal.  309, 
4  Pac.  22. 
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— Wben  letters  void. — A  person 
acting  under  letters  which  were  void  Is  not 
entitled  to  commissions,  fees,  or  charges  as 
executor  in  settlement  of  estate  of  said  tes- 
tator.—Estate  of  Frey,  52  Cal.  658,  661. 

48.  Executor  or  administrator  removed-* 
Not  entitled  to  statutory  commission**— An 
administrator  of  the  estate  of  a  deceased 
person  who  has  been  removed  by  the  court 
before  the  administration  has  been  com- 
pleted, is  not  entitled  to  the  statutory  com- 
missions, but,  at  moft,  to  such  part  thereof 
as   the   court   shall   apportion   to  him   upon 
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a  consideration  of  the  respective  rights  of 
the  successive  a'dministrators. — Estate  of 
Piercy.  168  Cal.   750.  145  Pac.  88. 

41.  An  administrator  removed  by  an  or- 
der of  the  court  can  not  charge  in  his  ac- 
count the  entire  statutory  commission,  but 
must  ask  for  a  partial  allowance  under 
above  section,  and  his  allowance  for  attor- 
ney's fees  may  be  granted  in  the  same  man- 
ner.—Estate  of  Piercy,  168  Cal.  750,  145 
Pac.  88. 

42.  Same— Same— Allowance  for  attor- 
ney's fees. — Where  an  administrator  has 
been  removed  by  order  of  court  and  he 
charged  in  his  account  the  entire  statutory 
commission,  the  court  properly  disallowed 
the  charge.  He  should  ask  for  a  partial  al- 
lowance, under  above  section.  A  demand  for 
an  allowance  for  attorney's  fees  stands  upon 
similar  grounds. — Estate  of  Piercy,  168  Cal. 
750,  146  Pac    88. 


43.    Of  co-executor*— Apportioned  equally* 

—Partnership  relation  does  not  exist  be- 
tween co-executors,  and  they  have  no  joint 
interest  in  commissions  allowed  by  law  for 
their  services  in  administering  upon  estate. 
They  are  not  each  entitled  to  aj»  equal 
share  merely  upon  naked  ground  of  their 
relation  to  each  other.  Share  to  which  they 
are  entitled,  respectively,  is  not  ascertained 
by  any  established  rule  of  law,  but  upon 
principles  of  equity.  The  ratio  of  compen- 
sation for  services  must  be  same,  or  as 
nearly  so  as  circumstances  of  case  will 
permit.— Hope  v.  Jones,  24  Cal.  90,  93;  Es- 
tate of  Carter,  182  Cal.  113,  114,  64  Pac.  123. 


44.  Same— Controversies  us  to.  not  de- 
t*m\laed  ou  settlement  of  account. — A  co- 
executor,  upon  settlement  of  his  final  ac- 
count, claimed  that  he  did  nearly  all  the 
work  in  administration  of  estate,  and  for 
that  reason  was  entitled  to  greater  share  in 
commissions  than  his  co-executors,  and 
also  that  he  had  contract  with  co-exec- 
utors and  devisees  whereby  he  was  to 
receive  all  commissions  allowed  to  execu- 
tors. What  particular  contracts  may  have 
been  entered  into  between  these  parties 
as  to  apportionment  of  executors'  commis- 
sions is  matter  which  should  be  heard  in 
another  forum.  These  parties  are  not 
entitled  to  litigate  on  questions  of  that 
kind  upon  hearing  of  settlement  of  final  ac- 
count. It  is  not  matter  of  interest  to  es- 
tate.  and  will  be  heard  and  determined 
*t  some  other  time  and  in  some  other  pro- 
ceeding.—-Estate  of  Carter,  132  Cal.  118,  114, 
«4  Pac  123. 


45.    Same— -In   discretion  of  lower   court. 

—While  commissions  of  co-executors  need 
Dot  necessarily  be  equal,  still  it  would  seem 
only  to  be  in  exceptional  cases  that  appel- 
late court  would  disturb  decision  of  probate 
court  in  matters  of  this  kind.  Law  declares 
that  commission  should  be  apportioned  to 
each  executor  in  proportion  to  labor  he  has 
Performed,  and  apportionment  is  based  upon 
in  implied  finding  of  fact  which  appellate 
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court    will    not   disturb. — Estate    of  "Carter, 
132  Cal.  113,  114,  64  Pac.  123. 

46.  Same— -Shares  alike  only  when  serv- 
ices equal. — Co-executors  are  entitled  to 
share  and  share  alike  in  commissions  al- 
lowed under  statute  where  their  liabilities 
and  services  have  been  equal.  One  who 
takes  >no  care  or  charge  upon  himself 
touching  estate  or  any  part  thereof,  collects 
no  debt*  makes  no  disbursements,  and 
thus  renders  no  service  whatever,  is  not 
entitled  to  any  share  in  commissions. — Hope 
v.  Jones,  24  Cal.  90,  93. 

47.  Of  public  administrator  —  County 
Government  Act. — But  for  subdivision  10  of 
section  159  of  County  Government  Act  of 
1897  (now  section  4231  of  Political  Code), 
making  public  administrator  of  Los  Angeles 
county  salaried  officer,  doubtless  above  sec- 
tion would  measure  his  compensation.  The 
act,  however,  fixing  his  compensation  by 
salary*  and  directing  him  to  keep  book, 
recording  therein  "all  fees  or  compensation, 
of  whatever  nature,  kind,  or  description," 
and  also  providing  that  he  must  pay  monthly 
into  county  treasury  fees  allowed  him  in 
all  cases,  and  declaring  that  his  salary  shall 
be  in  full  compensation  for  all  services,  is 
special  act  and  such  provision  must  control. 
— County  of  Los  Angeles  v.  Kellogg,  146 
Cal.  590,  696,  80  Pac.  861. 

48.  Same— Disallowed  for  services  ren- 
dered after  his  term. — The  public  adminis- 
trator can  not  claim  that  it  is  not  only  his 
right  to  continue  his  administration  after 
his  term  Is  closed,  but  that  it  is  his  duty, 
and  that  it  is  but  just  and  fair  to  compen- 
sate him,  since  he  is  but  performing  duty 
imposed  upon  him  for  services  rendered 
after  his  term.  He  knows  at  November 
election  whether  he  is  to  continue  in  office; 
he  has  two  months  in  which  to  close  busi- 
ness and  prepare  to  turn  over  his  trust 
to  his  successor.  He  should  ask  court  to  re- 
voke his  letters,  resigning  his  appointment 
in  estates  remaining  unadministered;  he 
should  state  his  accounts  to  close  of  his 
term  and  ask  to  be  relieved  from  further 
performance  of  trust. — County  of  Los  An- 
geles v.  Kellogg,  146  Cal.  590,  696,  80  Pac. 
861. 

49.  Unless  public  administrator  ceases  to 
be  controlled  by  County  Government  Act  at 
expiration  of  his  term,  which  is  not  held, 
there  is  no  law  by  which  he  can  be  paid  for 
subsequent  services.  A  contrary  view  would 
offer  strong  inducements  for  public  admin- 
istrator who  is  salaried  officer  to  delay  set- 
tlement of  estates,  by  doing  which  he  would 
draw  salary  to  close  of  his  term,  and  full 
compensation  after  his  term  had  ended  for 
such  estates  as  were  not  fully  administered; 
and  besides  county  would  be  paying  his  suc- 
cessor salary  provided  by  law. — County  of 
Los  Angeles  v.  Kellogg,  146  Cal.  590,  596, 
80  Pac.  861. 

50.  Of  special  administrator— -In  discre- 
tion of  court. — This  code  does  not  make  any 
special  provision  for  compensation  of  spe- 
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clal  administrator,  but  leaves  It  to  discre- 
tion of  court  in  settlement  of  his  final  ac- 
count. It  can  not  be  said  that  it  is  im- 
proper to  take  rate  of  compensation  fixed 
by  statute  for  an  administrator,  as  standard 
for  determining:  proper  allowance  to  be 
made  to  special  administrator. — Estate  of 
Moore,  88  Cat  1,  4,  25  Pac.  915. 

61.  To  the  objection  that  allowing:  statu- 
tory  commission  to  special  administrator  an 
estate  may  be  subjected  to  payment  of 
double  commissions,  it  is  sufficient  to  say 
that  court  in  charge  of  estate  has  power  to 
prevent  any  improvident  diversion  of  its 
funds  during:  administration.  —  Estate  of 
Moore,  88  Cal.  1,  4,  26  Pac.  915. 

52.  Of  successive  administrators  -Equi- 
tably apportioned. — Law  can  not  be  con- 
strued to  mean  that  same  rate  of  compen- 
sation may  be  allowed  to  succession  of 
administrators  of  same  estate,  for  if  that 
were  so,  estate  might  be  eaten  up 'beyond 
power  of  prevention.  Where,  therefore,  an 
administrator  resigns,  or  is  removed,  leav- 
ing: administration  incomplete,  there  is  no 
fixed  rule  of  compensation  for  service  he  has 
rendered.  In  such  case,  it  is  duty  of  pro- 
bate court  to  examine  into  nature  and  value 
of  services  rendered,  and  compare,  as  well 
as  possible,  that  which  has  been  done  with 
what  yet  remains  to  be  done  in  course  of 
administration,  and  to  apportion  compensa- 
tion which  has  been  fixed  by  law  for  whole, 
according:  to  sound  judgment. — Ord  v.  Little, 
3  Cal.  287,  289;  Estate  of  Barton,  65  Ca? 
87,  89.  See  Estate  of  Levinson.  108  Cal.  450, 
456,  41  Pac.  483,  42  Pac.  479;  Estate  of  De- 
war,  10  Mont.  426,  439,  25  Pac.  1026. 

88.  Same— Not  apportioned  antll  close  of 
administration. — Where  there  is  no  claim 
for  extraordinary  services,  it  Is  not  per- 
ceived that  an  outgoing-  administrator  is 
legally  entitled  to  any  certain  definite 
share  of  commission  upon  property  not  yet 
administered.  In  all  these  matters  his  suc- 
cessors have  right  to  be  considered,  and, 
as  there  is  but  one  aggregate  sum  to  be  al- 
lowed as  commissions,  and  that  sum  must 
be  properly  apportioned  by  court,  court  has 
no  basis  upon  which  to  make  apportionment 
until  close  of  administration,  when  it  can 
be  made. — Estate  of  Barton,  55  Cal.  87,  89; 
Estate  of  Levinson,  108  Cal.  450,  456,  41  Pao. 
483,  42  Pac.  479. 

64.  Rentals— Finding;  as  to  value  of— 
Not  reviewable  on  appeal,  when. — In  such  a 
case,  where  the  evidence  is  conflicting  as 
to  the  rental  value  of  the  premises,  but 
there  is  testimony  to  support  the  finding* 
thereon,  the  conclusion  can  not  be  assailed 
on  appeal. — Estate  of  Piercy,  168  Cal.  750, 
145  Pac.  88. 

65.  In  such  a  case  where  the  appellant, 
testifying  in  his  own  behalf,  had  given  his 
opinion  of  the  rental  value  of  the  land,  ob- 
jection was  properly  sustained  to  a  question 
as  to  what  he  had  "undertaken  to  do  with 
reference  to  renting  this  out." — Estate  of 
Piercy,  168  Cal.  750,  145  Pac.  88. 


M.  Trustee  —  Compensation  of. — Under 
the  provisions  of  the  above  section,  in  view 
of  the  provisions  of  section  1274,  of  the 
Civil  Code,  allowing*  a  trustee  of  the  money 
of  a  minor  to  compensation  for  his  services, 
he  is  entitled  to  the  same  compensation  as 
an  executor  would  be. — Brown  v.  Lee,  38 
Cal.  App.  242,  175  Pac.  907. 

As  to  burden   being*  on  trustee   claiming; 
such,  see  par.  10,  this  note. 


As    to    disallowance    of 
trustee  until  his  duties 

37,  this  note. 
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pensntlon    to 

»  see  par. 


ni.  FURTHER  ALLOWANCE. 

57.  As  to  right  to— Extraordinary  m< 
lees. — An  administrator  is  entitled  to  an  al- 
lowance from  the  estate  by  way  of  compen- 
sation for  extraordinary  services,  under 
above  section,  where  profit  over  and  above 
the  normal  results  from  his  endeavors. — 
Estate  of  Broome,  162  Cal.  258,  262,  122  Pac. 
470. 

68.  Is  in  discretion  of  lower  court. — Or- 
der of  lower  court  refusing  to  allow  to  ex- 
ecutors extra  compensation,  unless  It  dis- 
closes an  abuse  of  discretion,  must  stand. 
— Estate  of  Hedrick,  127  Cal.  184,  185,  59 
Pac.  590. 


>.  None  beyond  terms  of  will— Unless 
renunciation  filed. — The  provision  in  above 
section,  that  "in  all  cases  such  further  al- 
lowance may  be  made  as  court  may  deem 
just  and  reasonable  for  any  extraordinary 
services,"  does  not  authorize  court  to  dis- 
regard provision  of  section  1616,  ante,  in 
case  where  compensation  has  been  provided 
for  executor  by  will,,  and  no  renunciation 
thereof  by  executor  has  been  filed. — Estate 
of  Runyon,  125  Cal.  195,  197,  57  Pac.  783. 

•0.  Claim  not  considered  until  renuncia- 
tion.— If  executor  claims  that  his  services 
entitle  him  to  greater  compensation  than 
that  allowed  by  statute,  he  must  first  re- 
nounce that  provided  by  will,  and  court 
can  then  make  him  such  allowance  as  will 
fully  compensate  him.  Unless  such  renun- 
ciation is  made,  provision  in  will  will  be 
held,  under  section  1616,  ante,  to  be  "full 
compensation"  for  his  services. — Estate  of 
Runyon,  126  Cal.  195,  197,  67  Pac.  783. 

61.  Where  compensation  for  an  executor 
Is  provided  by  will,  amount  thereof  must 
be  taken  as  measure  of  compensation  which 
testator  deems  ample  for  all  services  to  be 
rendered  in  execution  of  trust,  and  if  execu- 
tors, either  upon  assuming*  their  office  or  by 
reason  of  unexpected  circumstances  occur- 
ring during  course  of  their  administration 
of  trust,  are  called  upon  to  perform  extra- 
ordinary services,  they  must  first  renounce 
compensation  provided  by  will  before  they 
can  be  entitled  to  any  allowance  for  addi- 
tional services. — Estate  of  Runyon,  125  Cal. 
195,  197,  67  Pac.  788. 

92.     Not    made    without    petition. — While 

in    addition    to    fixed    commissions    allowed 
to  administrator  by  law,  court  is  authorized 
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to  make  inch  further  allowance  as  It  "may 
Aecm  just  and  reasonable  for  any  extra- 
ordinary service,"  yet,  where  administrator 
doea  not  petition  court  below  for  such  extra 
allowance,  and  court  does  not  find  as  a 
fact  that  he  rendered  any  extraordinary 
services  for  which  he  should  receive  such 
extra  compensation,  he  is  not  entitled 
thereof.— Estate  of  Moore,  96  Cal.  522,  526, 
31  Pac.  584;  Estate  of  Levinson,  108  Cal.  450, 
456,  41  Pac.  483,  42  Pac.  479;  Estate  of 
Delaney,  110   Cal.   563,   566,   42   Pac.   981. 

•3.  Only  for  extraordinary  services. — Ex- 
ecutor is  not  entitled  to  any  "further  al- 
lowance" in  addition  to  commissions  fixed 
by  statute,  unless  he  shall  show  that  he  has 
rendered  some  Extraordinary  services,  and 
shall  make  claim  therefor,  In  which  it  shall 
appear  to  court  that  such  claim  is  just  and 
reasonable. — Firebaugh  v.  Bur  bank,  121  Cal. 
186.  191,  53  Pac.  560. 

M.  Presumption  of  extra  service*  mot  ln- 
ielged— No  claim  made. — Where  an  account 
of  an  administrator  makes  no  claim  for 
extraordinary  services,  and  it  is  expressly 
stated  in  order  that  he  is  entitled  to  certain 
commissions,  presumption  does  not  arise 
that  allowance  made  to  him  Included  some- 
thing; for  extraordinary  services  under 
above  section. — Estate  of  Levlnson,  108  Cal. 
460,  456,  41  Pac.  483,  42  Pac.  479. 

•S.  Prevision  for*— Implies  extra  service* 
expeettdV- *A  testator  provided  in  his  will 
for  compensation  for  his  executor  largely  In 
excess  of  commission  to  which  executors 
would  have  been  entitled  if  no  provision  had 
been  so  made,  and  statement  in  his  will 
that  he  deemed  commissions  allowed  by 
law  to  be  insufficient  compensation,  implies 
that  he  expected  that  his  executors  would 
perform  other  duties  than  those  ordinarily 
required  of  an  executor. — Estate  of  Runyon, 
125  Cal.  195,  196,  57  Pac.  783. 

IV.  VALUE  OF  ESTATE. 

•t.  Appraisement— A  lose  basis  of  eom- 
ssMesu — Unless  administrator  takes  prop- 
erty into  possession,  he  is  not  charged  In 
his  account  with  its  value.  He  may,  and 
doubtless  would.  Incur  responsibility  should 
he  fail  to  take  it  into  possession  when  he 
lawfully  might,  if  by  such  failure  it  might 
become  ultimately  lost  to  those  entitled  to 
its  benefits;  but  as  affording  basis  for  al- 
lowance of  commissions,  value  of  estate 
which  has  been  taken  into  possession,  and, 
having  been  in  possession  has  been  ac- 
counted for,   Is   alone    regarded.     Whether 


failure  to  obtain  possession  be  his  fault  or 
his  misfortune  is  not  material. — Estate  of 
Simmons,   43  Cal.  643,   551. 

67.  Same—Not  always  necessary  basis  of 
compensation. — Administrator  is  entitled  to 
commissions,  "upon  amount  of  estate  ac- 
counted for  by  him."  For  purpose  of  ascer- 
taining amount  of  estate,  inventory  and  ap- 
praisement may  be  looked  at,  but  it  does 
not  follow  that  appraisement  on  file  is  nec- 
essary to  constitute  basis  upon  which  com- 
pensation is  to  be  allowed.; — Estate  of  Fer- 
nandez, 119  Cal.  579,  684,  51  Pac.  851. 

08.  Same— -Prima  facie  evidence. — The  in- 
ventory may  or  may  not  afford  a  basis  of 
calculation  for  purpose  of  allowance  of 
commissions  on  property  taken  into  posses- 
sion and  accounted  for;  and,  if  resorted  to 
in  making  such  allowance,  it  can  not  in  any 
case  amount  to  more  than  prima  facie  evi- 
dence of  value,  and  value  should  be  left 
open  to  inquiry,  if  inventoried  value  be  not 
satisfactory  to  all  parties  concerned. — Es- 
tate of  Simmons,  43  Cal.  643.  549;  Estate  of 
Fernandez,  119  Cal.  679,  584,  585,  61  Pac. 
851;  Estate  of  Carver,  123  Cal.  102,  106,  55 
Pac.  770. 

69.  In  estimating  commissions  allowable 
to  an  executor  or  administrator  upon  whole 
value  of  estate  accounted  for,  it  is  true  that 
valuation  in  inventory  is  not  conclusive,  but 
it  is  prima  facie  evidence  of  its  value,  and 
must  be  taken  as  such,  where  there  is  no 
question  as  to  value  of  land,  and  there  are 
no  circumstances  tending  to  induce  even 
suspicion  that  appraised  value  was  not  fair 
and  reasonable. — Estate  of  Carver,  123  Cal. 
102,    105,   66   Pac.   770. 

70.  Same— If   no   objection    by    heirs. — If 

administrator  takes  possession  of  estate, 
and  it  is  distributed  to  heirs,  it  Is  thereby 
"accounted  for"  by  him,  and,  if  no  objection 
is  made  by  them  to  valuation  in  inventory, 
that  would  form  basis  of  estimating  his 
commission. — Estate  of  Fernandez,  119  Cal. 
579,  581,  51  Pac.  861. 

71.  Receipts   from   sales— Evidence   of. — 

If  administrator  sells  estate,  or  portion  of 
It,  amount  received  upon  such  sale  becomes 
evidence  of  its  value  to  estate,  for  which  he 
is  to  account,  and  upon  which  his  commis- 
sions are  to  be  estimated. — Estate  of  Fer- 
nandas, 119  Cal.  579,  585,  61  Pac.  581. 

72.  Sale  made  under  power  in  deed  of 
trnst,  without  intervention  of  court,  admin- 
istrator entitled  to  commissions  only  upon 
amount  for  which  property  sold. — Estate  of 
Fernandez,  119  Cal.  579,  585,  51  Pac.  581. 


§  1619.  ALLOWED  FEES  FOB  ATTORNEYS.  EXTRAORDINARY  SERV- 
ICES. Attorneys  for  executors  and  administrators  shall  be  allowed  out  of  the 
estate  as  fees  for  conducting  the  ordinary  probate  proceedings  the  same 
amounts  as  are  allowed  by  the  last  section  as  compensation  for  executors  and 
administrators  for  their  own  services.  In  all  cases  such  further  allowance  may 
be  made  as  the  court  may  deem  just  and  reasonable  for  any  extraordinary 
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services  such  as  sales  or  mortgages  of  real  estate,  contested  or  litigated  claims 
against  the  estate,  litigation  in  regard  to  the  property  of  the  estate,  and  such 
other  litigation  as  may  be  necessary  for  the  executor  or  administrator  to  pros- 
ecute or  defend. 

History:  Enactment  approved  March  22,  1905,  Stats,  and  Amdts. 
1905,  p.  727;  amendment  approved  April  19,  1909,  Stats,  and  Amdts. 
1909,  p.  987. 


ATTORNEY 'S  FEES— EXTRAORDINARY 

SERVICES. 

1-  3.  Allowance  of  attorney 's  fees — No  law 
requiring  administrator,  etc.,  to  em- 
ploy attorney. 

'4,5.  Attorneys  of  executors  and  administra- 
tors— Compensation  of. 

6.  Same — Fees  of — In  general. 

7, 8.  Same — Same — On  contest  of  will. 

9.  Same — Same — Time  of  payment. 


As  to  application  by  attorney  for  allow* 
anee  of  compensation,  see,  ante,  §  1616  and 
note. 

1.  Allowance  of  attorney's  feea— If  o  law 
requiring  administrator,  etc.,  to  employ  at- 
torney.— There  Is  no  law,  statutory  or  other- 
wise, which  requires  an  administrator  to 
employ  an  attorney,  and  where  a  claim  for 
legal  services  rendered  in  conducting:  the 
ordinary  probate  proceedings  is  presented 
and  contested,  the  burden  rests  upon  the 
attorney  to  show  that  he  has  rendered  such 
service. — Estate  of  Murphy,  171  Cal.  697, 
154  Pac.  839. 

2.  Services  rendered  by  an  attorney  in 
filing  a  brief  in  opposition  to  a  petition  for 
the  revocation  of  letters  of  administration 
granted  to  the  public  administrator,  and"  in 
preparing  the  order  denying  the  petition, 
are  not  legal  services  rendered  in  conduct- 
ing the  ordinary  probate  proceedings  for 
which  attorney's  fees  are  allowable  under 
above  section  for  In  such  a  contest 
the  public  administrator  acts  solely  in  and 
for  his  own  interest,  not  as  a  trustee  of  the 
estate. — Estate  of  Murphy,  171  Cal.  697,  154 
Pac.  839. 

3.  The  estate  of  a  deceased  person  Is  not 
chargeable  with  attorney's  fees  where  the 
attorney  claiming  them  gave  no  advice  and 
rendered  no  service  to  the  estate  or  admin- 
istrator thereof,  the  sole  basis  for  his  de- 
mand being  that  he  permitted  the  adminis- 
trator to  sign  his  name  to  the  petition  for 
letters  of  administration  and  other  docu- 
ments prepared  by  the  administrator,  and  to 
which  the  latter's  signature  as  administra- 
tor gave  them  the  same  legal  effect  as 
though  signed  by  the  attorney. — Estate  of 
Murphy,  171  Cal.   697,   154  Pac.   839. 

4.  Attorneys  of  executors  and  amlnlstra- 
tors— Compensation  of,  as  fixed  in  above 
section,  can  not  be  diminished  because  of 
compensation   paid   the  attorney   of  a   spe- 


cial   administrator.  —  Estate    of    Miller,    15 
Cal.  App.  559,   115  Pac.  329. 

5.  Under  the  language  of  above  sec- 
tion such  attorney  is  entitled  to  the  fixed 
percentage  therein  stated  as  compensation 
for  his  services,  without  qualification  or 
diminution. — Estate  of  Miller,  16  Cal.  App. 
560,  115  Pac.  329. 

«.  Same— Feea  of—In  general. — While  the 
amendment  of  1905  fixed  the  fees  of  the  at- 
torney of  the  estate  for  legal  services  in 
"the  ordinary  probate  proceedings,"  it  left 
the  probate  court  the  power  it  formerly 
had  to  determine  whether,  upon  the  presen- 
tation of  a  claim  for  "extraordinary  serv- 
ices" the  same  were  necessarily  required, 
and  to  make,  in  its  discretion,  and  on  its 
own  motion,  a  just  and  reasonable  allow- 
ance therefor. — Estate  of  Hite,  155  Cal.  452, 
101  Pac.  448. 


7.  Same — Same — On  contest  of  will. — An 

executor  is  not  interested  in,  nor  is  the  es- 
tate he  represents,  in  resisting  "the  contest 
of  a  will,  the  sole  purpose  of  which  is  to 
enhance  the  share  of  certain  legatees  and 
diminish  that  of  others,  and  the  employ- 
ment of  attorneys  in  making  such  resist- 
ance is  without  authority,  and  the  court  is 
held  to  have  properly  disallowed  the  claim 
of  such  attorneys  for  their  fees  therein. — 
Estate  of  Hite,  155  Cal.  454,  101  Pac.  448. 

8.  The  statute  nowhere  requires  an  ex- 
ecutor, petitioning  for  probate  of  will,  to 
resist  the  claim  of  one  filing  written 
grounds  of  contest  in  opposition  to  such 
probate.  The  statute  authorizes  him  to  re- 
sist such  contest,  but  does  not  give  him  the 
right  to  be  reimbursed  for  his  expenditures 
for  attorney's  fees,  and  it  is  within  the 
power  and  discretion  of  the  court  hereunder, 
to  determine  whether  the  case  was  one 
wherein  it  was  necessary  or  proper  for  the 
executor  to  resist  the  opposition  to  probate, 
and,  if  so,  whether  the  employment  of  an 
attorney  was  proper,  and  what  was  a  Just 
and  adequate  fee,  if  proper. — Estate  of 
Hite,  155  Cal.  452,  101  Pac.  448. 

9.  Same — Same — Time     of    payment. — So 

far  as  their  compensation  for  services  in 
conducting  the  ordinary  probate  proceedings 
are  concerned,  the  rule  otherwise  applied  to 
executors  and  administrators  must  be  held 
to  apply  to  attorneys  also,  and  such  com- 
pensation is  not  payable  until  the  settle- 
ment of  the  final  account  of  the  executor 
or  administrator.  Fees  for  "extraordinary 
services"  may  be  allowed  at  any  time. — Es- 
tate of  Hite,  165  Cal.  469,  101  Pac.  448. 
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AETICLE  II. 

ACCOUNTING  AND  SETTLEMENTS  BY  EXECUTORS  AND  ADMIN ISTBATOBS. 


i  1622.     To  render  exhibit  of  receipts  and  die-      ft  1633. 
bursements,  and  claims  allowed. 

{  1623.     Citation  to  account.    [Repealed.] 

§  1624.     Petition  for  citation  to  render  final      $  1634. 
or  other  account.     [Repealed.] 

f  1625.     Citation   to   account   on   application.      $  1635. 
[Repealed.] 

i  1626.     Objections  to  account,  wh'o  may  file.      §  1636. 
[Repealed.] 

$  1627.     Attachment  for  not  obeying  citation.      $  1637. 

fe  1628.     To  render  accounts  at  expiration  of 

term.  8 1638. 

i  1629.  Executor  to  account  after  his  author- 
ity revoked.  §  1639. 

{ 1630.  Revoking  authority  of  executor, 
when. 

f  1631.     To  produce  and  file  vouchers,  which      §  1640. 
remain  in  court. 

1 1632.  Expenditures  less  than  twenty  dol- 
lars may  be  allowed  without 
voucher. 


Day  of  settlement  to  be  appointed, 
and  must  give  notice  thereof. 
Hearing. 

When  settlement  is  final,  notice  must 
so  state. 

Interested  party  may  file  exceptions 
to  account. 

All  matters  may  be  contested  by  the 
heirs.     Hearing  may  be  postponed. 

Settlement  of  accounts  to  be  con- 
clusive, when  and  when  not. 

Proof  of  notice  of  settlement  of  ac- 
counts. 

Executors  or  administrators,  in  case 
of  death  of,  personal  representa- 
tive to  present  account. 

Moneys  to-be  invested  by  order  of 
court.     [Repealed.] 


§  1622.  TO  RENDER  EXHIBIT  OF  RECEIPTS  AND  DISBURSEMENTS, 
AND  CLAIMS  ALLOWED.  When  required  by  the  court,  either  upon  its  own 
motion  or  upon  the  application  of  any  person  interested  in  the  estate,  the  exe- 
cutor or  administrator  must  render  an  exhibit  under  oath,  showing  the  amount 
of  money  received  and  expended  by  him,  the  amount  of  all  claims  filed  or  pre- 
sented against  the  estate,  and  the  names  of  the  claimants,  and  all  other  matters 
necessary  to  show  the  condition  of  its  affairs. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  5  222 
Probate  Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  100;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  228,  held  unconstitutional,  see  history,  |  5  ante; 
amendment  approved  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  725, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  502;  May  18,  1915,  Stats,  and  Amdts. 
1915,  p.  545.     In  effect  August  8,  1915. 

form  but  part  of  general  chapter  entitled, 
"Of  executors  and  administrators,"  etc.  It 
is  clear,  therefore,  that  It  was  intention 
of  legislature  that  provisions  of  this  chap- 
ter, so  far  as  applicable,  should  apply  to 
case  of  special  administrator,  and  hence, 
that  this  and  following  sections,  to  section 
1627,  post,  are  applicable,  and  court  should 
hear  and  determine  his  account. — French 
v.  Superior  Court,  3  Cal.  App.  304,  85  Pac. 
133. 


ACCOUNTING  AND  SETTLEMENT- 
EXHIBIT  RECEIPTS. 

1.  Account  of  special  administrator  should 

be  heard. 

2.  Accounts  under  above  section — Not  con- 

clusive till  heard. 

3.  Any  item  of  the  exhibit  may  be  contested. 

4-  8.  Misconduct  in  office — Use  of  property — 
Compound  interest. 

9.  Sole  heir — Administrator  may  settle  with, 
without  administration. 

See,  ante,   5§  1612  et  seq.  and  notes. 

An    to    suit    against    an    administrator    to 
recover    money*    belonging    to    the    estate 
veeelved  by  hlm  and  not  accounted  for,  see, 
Ante,   5  1612,  note  pars.  1-4. 

1.  Account  of  special  administrator 
jshonld  be  heard. — Special  administrator  is, 
according  to  ordinary  use  of  language, 
merely  a  kind  of  administrator,  and  ac- 
cordingly provisions  specially  referring  to 
him  in  this  code,  section  1411,  ante  et  seq., 


2.  Accounts  under  above  section  — Not 
conclusive  till  heard. — Before  accounts  re- 
quired by  above  section  can  be  conclusive 
they  must  be  heard  by  court,  and  its  order 
made  determining  their  correctness. — Es- 
tate of  Hedrick,  127  Cal.  184,  188,  59  Pac 
590. 

S.  Any  Item  of  the  exhibit  may  be  con- 
tested.— After  rendering  of  exhibit  men- 
tioned in  this  provision,  any  person  Inter- 
ested may  appear  and,  by  objections  in 
writing,  contest  any  account  or  statement 
therein. — Estate  of  Adams,  131  Cal.  415 
416,   63  Pac.   838. 


i 
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4.  Misconduct  In  office— Use  of  property 
—Compound  Interest. — Where  the  adminis- 
trator of  the  estate  of  a  deceased  person, 
from  the  time  of  his  appointment,  has  been 
guilty  of  neglect  of  the  estate,  has  claimed 
all  the  estate  as  his  own,  has  used  and 
conducted  all  the  business  and  property 
thereof  as  his  own,  and  has  used  the  rents, 
issues  and  profits  thereof  in  his  own  busi- 
ness and  for  his  own  benefit,  he  should  be 
charged  with  interest  at  the  legal  rate, 
compounded  with  annual  rents,  upon  the 
amount  found  due  from  him  as  the  rental 
value  of  the  real  property  of  the  estate. — 
Estate  of  Piercy,  168  Cal.  755,  145  Pac.  91, 
following;  doctrine  in  Walls  v.  Walker,  37 
Cal.  242,  99  Am.  Dec.  290;  Estate  of  Stott, 
52  Cal.  403;  Estate  of  Clark,  53  Cal.  355; 
In  re  Hilliard,  83  Cal.  423,  23  Pac.  293;  In 
re  E8chrich,  85  Cal.  98,  24  Pac.  634;  Miller 
v.  Lux,  100  Cal.  609,  35  Pac.  345,  639;  Es- 
tate of  Cousins,  111  Cal.  441,  44  Pac.  182; 
Bemmerly  v.  Woodward,  124  Cal.  568,  57 
Pac.  561;  Estate  of  Hamilton,  139  Cal.  671, 
73  Pac.  578;  Olassell  v.  Glassell,  147  Cal. 
510,  82  Pac.  42;  Estate  of  McPhee.  156  Cal. 
335;  Ann.  Cas.  1913E,  899,  104  Pac.  455. 

5.  Where  a  trustee  has  used  trust  prop- 
erty for  his  own  benefit,  if  any  loss  occurs, 
the  loss  must  be  borne  by  him,  while  the 
beneficiaries  are  entitled  to  any  profits  real- 
ized.— Estate  of  Piercy,  168  Cal.  755,  145 
Pac.  91. 

6.  Where  the  only  reason  for  a  long; 
delay  in  the  settlement  of  the  estate  of  a 
deceased  person  is  that  the  administrator 
asserted  a  claim  to  certain  lands  against 
the  estate,  which  claim  was  adjudged  to  be 
based  upon  his  own  fraud  and  undue  influ- 
ence, and  he  violated  his  trust  by  using  the 
property  in  conjunction  with  his  own  prop- 
erty, there  is  no  room  for  play  of  discretion 
in  regard  to  charging  him  with  compound 
interest  on  the  rental  value  of  the  property. 
— Estate  of  Piercy,  168  Cal.  755,  145  Pac.  91. 

7.  The  rule  prevailing  in  actions  for 
damages  for  tort  or  breach  of  contract,  that 
interest  as  such  can  not  be  allowed  where 


the  amount  of  damages  is  unliquidated  and 
incapable  of  being  made  certain,  does  not 
apply  to  the  case  of  an  administrator  who 
has  violated  his  trust  by  using  for  his  per- 
sonal benefit  the  property  of  the  estate. — 
Estate  of  Piercy,  168  Cal.  755,  145  Pac.  91. 

8.  Where  the  evidence  sustained  the 
conclusion  of  the  probate  court  that  an  ad- 
ministrator, during  his  possession  of  the 
real  property  belonging  to  the  estate,  used 
and  conducted  it  as  his  own,  in  conjunction 
with  adjoining  property  belonging  to  him, 
that  he  kept  no  accounts  of  his  use  of  the 
estate's  property,  that  he  mingled  the  pro- 
ceeds of  the  estate  with  his  own  funds  and 
had  used  them  for  his  own  purposes  and 
benefit;  and  that  it  was  impossible  to  ever 
find  out  the  true  state  of  the  affairs  of  the 
estate,  and  what  had  been  received  and  dis- 
bursed in  connection  therewith,  the  court 
properly  ordered  that  the  administrator  be 
charged  in  his  account  with  the  reasonable 
rental  value  of  the  land  of  the  estate  for 
his  use  and  occupation  thereof. — Estate  of 
Piercy,  168  Cal.  750,  145  Pac.  88. 

9.  Sole  nclr  —  Administrator  may  settle 
wltb,  wltnont  administration. — In  a  case  in 
which  there  is  no  real  estate,  no  creditors, 
and  no  controversy  as  to  the  heirs,  the 
father  of  the  deceased,  between  whom  and 
the  administrator  a  relation  of  trust  and 
confidence  exists,  being  the  sole  heir,  it 
can  not  be  said  that  it  is  the  duty  of  the 
administrator  in  any  event  to  pursue  the 
course  indicated  by  the  above  section,  sec- 
tion 1443,  ante,  and  sections  1636,  1665, 
post.  While  that  would  be  the  more  regu- 
lar procedure,  and  would  afford  the  admin- 
istrator greater  security,  there  is  nothing 
unreasonable  or  illegal  in  his  settling  with 
his  father  without  the  formality  of  the 
ordinary  administration  of  estates,  his  de- 
termination being  subject  to  review  by  the 
court  at  the  instance  of  any  interested 
party. — Pratt  v.  Pratt,  43  Cal.  App.  261,  184 
Pac.  956,  approving  doctrine  in.  but  dis- 
tinguishing, Estate  of  Willey,  140  Cal.  238, 
73   Pac.   998. 


§1623.    CITATION  TO  ACCOUNT.    [Repealed.] 

History:  Enacted  tyfarch  11,  1872,  substantial  re-enactment  of  §  223 
Probate  Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  100;  repeal  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  228,  held  unconstitutional,  see  history, 
5  5  ante;  repeal  approved  March  20,  1907,  Stats,  and  Amdts.  1907,  p. 
725,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  502. 

As  to  citations  directed,  contents.  Issue,  and  service,  see,  post,  §8  1707-1711  and  notes. 

§  1624.    PETITION  FOB  CITATION  TO  RENDER  FINAL  OB  OTHER  AG* 
COUNT.    [Repealed.] 

History:  Enacted  March  11,  1872,  re-enactment  of  5  224  Probate 
Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt),  p.  100;  repeal  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  228,  held  unconstitutional,  see  history, 
§  5  ante;  repeal  approved  March  20,  1907,  Stats,  and  Amdts.  1907,  p. 
725,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  502. 
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CITATION    TO    ACCOUNT — OBJECTIONS. 
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CITATION  TO  RENDER  FINAL 
ACCOUNT. 

1,2.  Petition  for  citation — Contents. 

3.  Statute   of   limitations — Inapplicable   to 
rendering  account. 

A*  to  (xcnton  or  administrators  liable 
■rveraily   for   their   own   tortious   acts,   aee 

note  9L   R.   A.    223. 

1.  Petition     for    citation — Contents. — "It 

Is  true  that  It  was  not  necessary  that  plain- 
tiff should  allege  in  his  complaint  that  the 
contract  was  In  writing;.  It  would  be  pre- 
sumed to  be  in  writing:  from  the  allegation 
that  such  a  contract  was  made." — Jamison 
v.  Hyde,   141   Cal.   109,    112,   74   Pac.    695. 

2.  This  is  thought  not  to  be  either  good* 
law  or  good  pleading.  It  is  an  elementary 
principle  of  pleading  that  the  complaint 
must  allege  every  fact  necessary  to  be 
proved  in  order  to  recover.  Where  a  stat- 
ute confers  a  right  in  case  specified  thlnps 
are  done,  a  person  seeking  to  enforce  a 
right  under  such  statute  must,  by  his  plead- 
ing, bring  himself  within  the  statute.  There 
is  no  principle  of  law  on  which  a  court  is 
warranted  in  presuming,  from  the  fact  that 


an  action  has  been  brought,  that  all  the 
provisions  of  the  statute  conferring  the 
right  had  been  complied  with.  See  discus- 
sion in  San  Bernardino  Investment  Co.  v. 
Merrill,  108  Cal.  490,  41  Pac.  487.  Also  Poole 
v.  Tyler,  94  U.  S.  518,  24  L.  ed.  167. 

3.  Statute  of  limitations— Inapplicable  to 
rendering  account. — It  is  claimed  by  appel- 
lant, that  right  of  respondents  to  demand 
an  account  was  barred  by  statute  of  limita- 
tions, and  that,  by  their  laches,  they  had 
lost  their  rights  to  call  executor  to  an  ac- 
counting. From  expiration  of  time  men- 
tioned in  notice  to  creditors,  it  was  duty  of 
executor  to  account.  His  obligation  to  ac- 
count was  continuous,  and  he  can  not  claim 
that  his  failure  to  do  so,  at  any  moment 
of  time,  sets  statute  of  limitations  in 
motion  or  casts  upon  respondents  duty  to 
demand  an  accounting;  since  their  right 
to  demand  it  ran  with  his  duty  and  could 
be  asserted  so  long  as  his  duty  remained 
unperformed.  There  is  no  express  provi- 
sion of  our  law  with  respect  to  limitation 
of  actions  which  applies  to  case. — Estate 
of  Sanderson,  74  Cal.  199,  214,  15  Pac.  753; 
Irwin  v.  Holbrook,  26  Wash.  89,  95,  66  Pac. 
116. 


§1626.    CITATION  TO  ACCOUNT  ON  APPLICATION.    [Repealed.] 

History:  Enacted  March  11,  1872,  re-enactment  of  5  225  Probate 
Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  100;  repeal  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  228,  held  unconstitutional,  see  history,  §  5  ante; 
repeal  approved  March  20,  1907,  Stats,  and  Amdts,  1907,  p.  725,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  502. 


CITATION  TO  ACCOUNT— ON  APPLI- 
CATION. 

1.  Account  more  specific  may  be  required. 

2.  Duty    of     domiciliary    representative     to 

gather  foreign  assets. 

3.  Court  may  compel  accounting  of  converted 

property. 

1  Settlement   without   citation—Order   frees 
sureties. 


L  Account  more  spedae  may  he 
«1r«C— Where  first  aocount  of  adminis- 
trator is  not  sufficiently  specific,  probate 
court  clearly  has  power  to  require  admin- 
istrator to  make  it  more  specific  It  is  its 
duty  to  require  full  and  fair  accounts  on 
Ptrt  of  administrator,  and  where  estate  is 
to  circumstanced  that  one  account  will  re- 
mit in  saving  expense  and  better  and  more 
dearly  present  accounts  of  representative 
of  estate,  it  Is  not  only  right  but  duty  of 
coart  to  require  the  one  account. — Hirsch- 
f«14  v.  Cross,  67  Cal.  661,  662,  8  Pac.  507; 
ntate  of   Sanderson,    74    Cal.    199,    203,    15 


Pac.  753.  See  Estate  of  More,  121  Cal.  609, 
635,  639,  54  Pac.  97. 

2.  Duty, of  domiciliary  representative  to 
gather  forelnjn  assets. — It  is  duty  of  domi- 
ciliary executor  to  gather  in  and  account 
for  foreign  assets  to  extent  of  his  con- 
scious ability  to  do  so,  and  court  of  domi- 
cile has  consequent  and  corresponding  au- 
thority to  compel  him  to  account  for  wilful 
neglect  to  perform  such  duty. — Estate  of 
Ortiz,   86  Cal.  806,   316,   24   Pac.   1034. 

8.  Court  may  compel  accounting  of  con* 
verted  property* — Probate  court  possesses 
competent  power  to  compel  an  accounting 
in  respect   to  property  which   it   is  alleged 

executor   has   converted  to   his   own   use. • 

Auguisola  v.  Arnaz,   51  Cal.  435,   438. 

4.     Settlement     without     citation  —  Order 

frees  sureties. — Where  court  requires  that 
an  administrator  be  cited,  by  actual  or  con- 
structive notice,  then  settlement  of  his  ac- 
counts without  such  citation,  and  in  his 
absence,  would  not  bind  him,  and,  of 
course,  would  be  without  effect  as  against 
his  sureties. — Estate  of  Aveline,  63  Cal.  259, 
261. 


* 


§1628.  OBJECTIONS  TO  ACCOUNT,  WHO  MAT  PILE.  When  an  exhibit 
is  rendered  by  an  executor  or  administrator,  any  person  interested  may  appear 
and,  by  objections  in  writing,  contest  any  account  or  statement  therein  con- 
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OBJECTIONS  TO  ACCOUNT— WHO  MAT  FILE. 
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tained.  The  court  may  examine  the  executor  or  administrator,  and  if  he  has 
been  guilty  of  neglect,  or  has  wasted,  embezzled,  or  mismanaged  the  estate,  his 
letters  must  be  revoked. 

History:     Enacted  March  11,  1872,  re-enactment  of  (226  Probate  Act. 


»» 


OBJECTION  TO  ACCOUNT— WHO  MAY 

FILE. 

1.  Beneficiaries — Can  not  object  to  lack  of 

payment  to  another. 

2.  Contestant  —  Must    prove   affirmative   ex- 

ceptions. 

3.  •  Converted  property — Accounted  for  in  pro- 

bate. 

4.  Creditor — A  person  interested. 

5.  Devastavit  —  Obligation  enforced   on  ac- 

counting. 

6.  Issues    raised    by    objections  —  Must    be 

heard  and  determined. 

7.  Objections  raised  by  legatee  or  judge — 

Inquired  into. 

8.  Personal    property — Unless    exempted    by 

will,  subject  to  probate  court. 

9.  Subsequent    administrator  —  May    contest 

account  of  former. 

10.  Sufficiency  of  assets  doubtful — Items  ex- 

cepted, to  be  stricken  out. 

11.  Written   objections   waived  —  Oral  objec- 

tions not  objected  to. 

1.  Beneficiaries— Can  mot  object  to  lack 
of  payment  to  another.  —  On  appeal  from 
order  settling  executor's  account  by  certain 
beneficiaries,  where  will  provided  that 
money  of  decedent  loaned  out  was  to  be 
kept  loaned  out,  and  surviving-  wife  was  to 
receive  interest  as  fast  as  it  accrued,  it  is 
not  material  objection  to  account  that  it 
shows  that  Jane  Casner,  surviving  wife  of 
deceased,  received  less  of  this  interest  than 
she  was  entitled  to.  That  is  no  affair  of 
other  beneficiaries  and  does  not  tend  to 
show  that  executor  has  failed  to  account 
for  anything  in  which  contestants  here 
have  any  interest. — Estate  of  Casner,  1  Cal. 
App.  145,  146,  81  Pac.  991. 

2.  Contestant  —  Must  prove  affirmative 
exceptions.  —  Where  allegations  of  excep- 
tions are  affirmative,  so  far  as  they  relate 
to  matters  of  fact  or  to  real  objections  of 
contestant,  they  constitute  new  and  affirm- 
ative matter  in  opposition  to  account,  and 
it  is,  therefore,  incumbent  upon  contestant 
to  introduce  evidence  In  support  of  such 
allegations,  and  respondent  is  not  required, 
at  opening  of  case,  to  anticipate  evidence 
In  support  of  exceptions,  and  show  that 
allegations  in  exceptions  were  not  true. — 
Estate  of  Vance,  141  Cal.  624,  626,  75  Pac. 
323. 

8.  Converted  property  —  Accounted  for 
In  probate. — Probate  court  possesses  com- 
petent power  to   compel   an  accounting   in 


respect  to  property  which.  It  is  alleged, 
executor  has  converted  to  his  own  use.-  - 
Auguisola  v.  Arnaz,  51  Cal.  435,   438. 


4.  Creditor— A  person  Interested. — Under 
sections  226,  234  of  Probate  Act  "any  per- 
son interested  in  the  estate  may  appear 
and  file  his  exceptions  in  writing  to  ac- 
count and  contest  the  same."  A  creditor 
is  interested  in  estate  within  meaning  of 
these  provisions. — Tompkins  v.  Weeks,  26 
Cal.  51,  57. 

5.  Devastavit  —  Obligation  enforced  on 
accounting. — Where  an  executrix  has  been 
guilty  of  devastavit  by  her  neglect  to  ac- 
count for  which  she  is  personally  bound, 
procedure  to  enforce  such  personal  obliga- 
tion is  not  by  an  action  in  superior  court 
for  amount  so  claimed,  but  by  resort  to 
court  to  settle  account,  In  matter  of  estate 
of  which  executrix  was  appointed. — Wash- 
ington v.  Black,  83  Cal.  290,  295,  28  Pac.  300. 

«.  Issues  rained  by  objections— Must  be 
heard  and  determined. — Court,  special  ad- 
ministrator having  filed  account  and  ex- 
hibit, and  certain  heirs  having  filed  objec- 
tions to  account,  should  not  have  refused 
to  hear  and  determine  issues  made  thereby. 
— French  v.  Superior  Court,  3  Cal.  App.  304, 
85  Pac.  133. 


7.  Objections  raised  by  legatee,  or  Judge 
—Inquired  Into. — There  is  no  force  in  point 
that  one  of  persons  filing  objections  to  ac- 
count was  not  shown  to  be  a  "person  inter- 
ested" where  evidence  was  sufficient  to 
show  that  she  was  a  legatee  under  will, 
and  even  if  she  had  not  been,  court  had 
right  of  its  own  motion  to  inquire  into  all 
Items  of  account  and  to  settle  it  properly. 
— Estate  of  Pease,  81  Cal.  Dec.  405,  408.  85 
Pac.  149. 

8.  Personal  property  —  Unless  exempted 
by  will,  subject  to  probate  court. — Personal 
property  belonging  to  estate  of  the.  testa- 
trix, whether  it  be  such  as  testatrix  owned 
at  time  of  her  death,  or  is  proceeds  of  other 
property  of  estate  sold  by  executor,  is  sub- 
ject to  control  of  probate  court,  except  so 
far  as  it  may  have  been  exempted  there- 
from by  provisions  of  will;  and  court  has 
competent  authority  to  make  all  necessary 
orders  to  compel  an  account  of  such  prop- 
erty.— Auguisola  v.  Arnaz,  51  Cal.  435,  438; 
Rosenberg  v.  Frank,  58  Cal.  387,  419;  Crew 
v.  Pratt,  119  Cal.  139,  149,  51  Pac.  38.  See 
Deck  v.  Gerke,  12  Cal.  433,  73  Am.  Dec.  555; 
Gurnee  v.  Maloney,  38  Cal.  85,  99  Am.  Dec. 
352. 

9.  Subsequent  administrator  —  May  con- 
test account  of  former.  —  Contention  that 
subsequent  administrator  has  no  standing 
to  contest  account  of  former  administrator. 
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ATTACHMENT— ACCOUNT  AT  END  OF  TERM. 


§9  1027, 1628 


because  he  is  not  person  interested  in  es- 
tate, is  not  maintainable.  It  is  duty  of 
administrator  to  protect  estate  against  un- 
lawful claims  of  creditors,  and  it  is  also 
duty  of  court  to  do  so  at  suggestion  of  any 
person,  or  on  its  own  motion. — Estate  of 
Spanler,   120  Cal.  698,   701,    53   Pac.   357. 

10.  Sufficiency  of  a*»e<»  doubtful— Items 
excepted,  to  be  stricken  out* — If  exceptions 
have  been  filed  to  first  account,  and  it  ap- 
pears that  sufficiency  of  assets  for  payment 
of  all  debts  is  doubtful,  it  is  duty  of  court 
to  have  them  stricken  out,  with  leave  to 
charge  them  in  future  account,  if  estate 
should  prove  solvent,  or  to  extent  of  their 
pro  rata  share  if  estate  should  prove  insol- 


vent. Action  of  court  in  approving  these 
payments  and  allowing  them  as  credit  to 
administrator  is  not  void. — Estate  of  Fer- 
nandez, 119  Cal.  579,  581,  5  Pac.  851. 

11.  Written  objections  waived— Oral  ob- 
jections not  objected  to. — Where  one  inter- 
ested in  an  estate  objected  to  items  of  an 
administrator's  account,  without  having 
reduced  his  objections  to  writing  and  filing 
same,  but  making  oral  objections  in  pres- 
ence of  administrator  and  in  presence  of 
court,  administrator,  at  no  time  objecting 
that  objections  were  not  in  writing,  it  must 
be  presumed  that  administrator  waived 
written  objections. — Estate  of  Marre.  127 
Cal.  128,  132,  59  Pac.  385. 


§1627.  ATTACHMENT  FOR  NOT  OBEYING  CITATION.  If  any  executor 
or  administrator  neglects  or  refuses  to  appear  and  render  an  exhibit,  after  hav- 
ing been  duly  cited,  an  attachment  may  be  issued  against  him  and  such  exhibit 
enforced,  or  his  letters  may  be  revoked,  in  the  discretion  of  the  court. 

History:     Enacted  March  11,  1872,  substantial  re-enactment  of  I  227 
Probate  Act. 


NATUBE  OF  POSITION  OP  ADMINIS- 
TRATOR—FULL ACCOUNT. 

1.  Administrator  not  trustee  for  creditors. 

2.  Full  aecount  may  be  required  by  court. 

1.  Administrator  not  trvatee  for  credi- 
tor*— Administrator  represents  estate  and 
not  creditor.  He  is  not,  in  any  just  sense, 
trustee  holding:  a  specific  piece  of  property, 
or  any  specific  fund  belonging:  to  creditor, 
which*  he   is   entitled   to    receive    in    kind. 


Nor  is  he  trustee  of  creditor  in  any  sense, 
other  than  that  he  has  charge  of  assets 
of  estate,  out  of  which  the  creditor  is  en- 
titled to  have  his  debt  discharged  (dis.  op. 
Sawyer,  J.). — Magraw  v.  McGlynn,  26  Cal. 
421,   433. 

2.  Full  account  may  be  required  by 
court. — Executor  is  required  to  render  full 
account  of  hjs  administration,  and  author- 
ity of  probate  court  to  enforce  such  an 
order  is  not  doubted. — Magraw  v.  McGlynn, 
26  Cal.  421,  429. 


§  1628.  TO  RENDER  ACCOUNTS  AT  EXPIRATION  OF  TERM.  Within 
thirty  days  after  the  expiration  of  the  time  mentioned  in  the  notice  to  creditors 
within  which  claims  must  be  filed  or  exhibited  every  executor  or  administrator 
must  render  a  full  account  and  report  of  his  administration.  If  he  fails  to 
present  his  account  the  court  or  judge  must  compel  the  rendering  of  the 
account  by  attachments,  and  any  person  interested  in  the  estate  may  apply  for 
and  obtain  an  attachment ;  but  no  attachment  must  issue  unless  a  citation  has 
been  first  issued,  served  and  returned,  requiring  the  executor  or  administrator 
to  appear  and  show  cause  why  an  attachment  should  not  issue.  Every  account 
must  exhibit  all  debts  which  have  been  filed  and  allowed  during  the  period 

embraced  in  the  account. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §  228 
Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  647,  §  77;  amend- 
ment approved  March  11,  1876,  Code  Amdts.  1875-6,  p.  104;  May  18, 
1915,  Stats,  and  Amdts.  1915,  p.  546.     In  effect  August  8,  1915. 


EXPIRATION  OF  TEBM— TO  ACCOUNT 

ON. 

1.  Accounting — Necessary  before  payment  or 

distribution. 

2.  Advances    by   administrator — At    his    own 

risk. 

3.  Credits  for  shares — Given  not  in  account, 

but  on  distribution. 


4.  Liens — To  be  paid  if  necessary  for  preser- 

vation of  estate. 

5.  Money  on  hand — Must  be  shown  in  account. 

6.  Neglect,  action  for — Not  maintainable  after 

account  settled. 

7.  Trust — Not  repudiated  by  mere  failure  to 

account. 

8.  Will  not  construed  on  hearing  of  account. 
See,  post,  9  1636  and  note. 
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tained.  The  court  may  examine  the  executor  or  administrator,  and  if  he  has 
been  guilty  of  neglect,  or  has  wasted,  embezzled,  or  mismanaged  the  estate,  his 
letters  must  be  revoked. 

History:     Enacted  March  11,  1872,  re-enactment  of  (226  Probate  Act. 


»» 


OBJECTION  TO  ACCOUNT— WHO  MAY 

FILE. 

1.  Beneficiaries — Can  not  object  to  lack  of 

payment  to  another. 

2.  Contestant  —  Must    prove   affirmative    ex- 

ceptions. 

3. 'Converted  property — Accounted  for  in  pro- 
bate. 

4.  Creditor — A  person  interested. 

5.  Devastavit  —  Obligation   enforced   on  ac- 

counting. 

6.  Issues    raised    by    objections  —  Must    be 

heard  and  determined. 

7.  Objections  raised  by  legatee  or  judge — 

Inquired  into. 

8.  Personal    property — Unless    exempted    by 

will,  subject  to  probate  court. 

9.  Subsequent    administrator  —  May    contest 

account  of  former. 

10.  Sufficiency  of  assets  doubtful — Items  ex- 

cepted, to  be  stricken  out. 

11.  Written   objections  waived  —  Oral  objec- 

tions not  objected  to. 

1.  Beneficiaries— Can  mot  Object  to  lack 
of  payment  to  another. —  On  appeal  from 
order  settling:  executor's  account  by  certain 
beneficiaries,  where  will  provided  that 
money  of  decedent  loaned  out  was  to  be 
kept  loaned  out,  and  surviving:  wife  was  to 
receive  interest  as  fast  as  it  accrued,  it  is 
not  material  objection  to  account  that  it 
shows  that  Jane  Casner,  surviving:  wife  of 
deceased,  received  less  of  this  interest  than 
she  was  entitled  to.  That  is  no  affair  of 
other  beneficiaries  and  does  not  tend  to 
show  that  executor  has  failed  to  account 
for  anything:  in  which  contestants  here 
have  any  interest. — Estate  of  Casner,  1  Cal. 
App.  145,  146,  81  Pac.  991. 

2.  Contestant  —  Must  prove  affirmative 
exceptions.  —  Where  allegations  of  excep- 
tions are  affirmative,  so  far  as  they  relate 
to  matters  of  fact  or  to  real  objections  of 
contestant,  they  constitute  new  and  affirm- 
ative matter  in  opposition  to  account,  and 
it  is,  therefore,  incumbent  upon  contestant 
to  introduce  evidence  in  support  of  such 
allegations,  and  respondent  is  not  required, 
at  opening:  of  case,  to  anticipate  evidence 
in  support  of  exceptions,  and  show  that 
allegations  in  exceptions  were  not  true. — 
Estate  of  Vance,  141  Cal.  624,  626,  75  Pac. 
323. 

8.  Converted  property  —  Accounted  for 
In  probate. — Probate  court  possesses  com- 
petent power  to   compel   an  accounting:   in 


respect  to  property  which,  it  Is  alleged, 
executor  has  converted  to  his  own  use.-  - 
Auguisola  v.  Arnaz,  51  Cal.   435,   488. 

4.  Creditor— A  person  Interested. — Under 
sections  226,  234  of  Probate  Act  "any  per- 
son interested  in  the  estate  may  appear 
and  file  his  exceptions  in  writing;  to  ac- 
count and  contest  the  same."  A  creditor 
is  interested  in  estate  within  meaning:  of 
these  provisions. — Tompkins  v.  Weeks,  26 
Cal.  51,  57. 

5.  Devastavit  —  Obligation  enforced  on 
accounting. — Where  an  executrix  has  been 
guilty  of  devastavit  by  her  neglect  to  ac- 
count for  which  she  is  personally  bound, 
procedure  to  enforce  such  personal  obliga- 
tion is  not  by  an  action  in  superior  court 
for  amount  so  claimed,  but  by  resort  to 
court  to  settle  account,  in  matter  of  estate 
of  which  executrix  was  appointed. — Wash- 
ington v.  Black,  83  Cal.  290,  295,  23  Pac.  300. 

«.  Issues  raised  by  objections— Must  be 
heard  and  determined. — Court,  special  ad- 
ministrator having  filed  account  and  ex- 
hibit, and  certain  heirs  having  filed  objec- 
tions to  account,  should  not  have  refused 
to  hear  and  determine  issues  made  thereby. 
— French  v.  Superior  Court,  3  Cal.  App.  304, 
85  Pac.  133. 

7.  Objections  raised  by  legatee,  or  Judge 
—Inquired  Into. — There  Is  no  force  in  point 
that  one  of  persons  filing  objections  to  ac- 
count was  not  shown  to  be  a  "person  inter- 
ested" where  evidence  was  sufficient  to 
show  that  she  was  a  legatee  under  will, 
and  even  if  she  had  not  been,  court  had 
right  of  its  own  motion  to  inquire  into  all 
items  of  account  and  to  settle  it  properly. 
— Estate  of  Pease,  31  Cal.  Dec.  406,  408.  85 
Pac.  149. 

8.  Personal  property  —  Unless  exempted 
by  will,  subject  to  probate  court. — Personal 
property  belonging  to  estate  of  the  testa- 
trix, whether  it  be  such  as  testatrix  owned 
at  time  of  her  death,  or  is  proceeds  of  other 
property  of  estate  sold  by  executor,  is  sub- 
ject to  control  of  probate  court,  except  so 
far  as  it  may  have  been  exempted  there- 
from by  provisions  of  will;  and  court  has 
competent  authority  to  make  all  necessary 
orders  to  compel  an  account  of  such  prop- 
erty.— Auguisola  v.  Arnaz,  51  Cal.  435,  438; 
Rosenberg  v.  Frank,  58  Cal.  387,  419;  Crew 
v.  Pratt,  119  Cal.  139,  149,  51  Pac.  38.  See 
Deck  v.  Gerke,  12  Cal.  433,  73  Am.  Dec.  555; 
Gurnee  v.  Maloney,  38  Cal.  85,  99  Am.  Dec. 
352. 

9.  Subsequent  administrator  —  May  eon- 
test  account  of  former.  —  Contention  that 
subsequent  administrator  has  no  standing 
to  contest  account  of  former  administrator. 


3188 


Ck.  X.Art.  I1.J 


ATTACHMENT— ACCOUNT  AT  END  OF  TERM. 


19  1027, 1628 


because  he  is  not  person  Interested  in  es- 
tate, is  not  maintainable.  It  is  duty  of 
administrator  to  protect  estate  against  un- 
lawful claims  of  creditors,  and  it  is  also 
duty  of  court  to  do  so  at  suggestion  of  any 
person,  or  on  Its  own  motion. — Estate  of 
Spanler.  120  Cal.  698.   701.   53   Pac.   357. 

It.  SuAcieacy  of  wmmetm  doubtful— Items 
excepted,  to  be  stricken  out* — If  exceptions 
have  been  filed  to  first  account,  and  it  ap- 
pears that  sufficiency  of  assets  for  payment 
of  all  debts  Is  doubtful,  it  is  duty  of  court 
to  have  them  stricken  out,  with  leave  to 
charge  them  in  future  account,  if  estate 
should  prove  solvent,  or  to  extent  of  their 
pro  rata  share  if  estate  should  prove  insol- 


vent. Action  of  court  in  approving;  these 
payments  and  allowing  them  as  credit  to 
administrator  is  not  void. — Estate  of  Fer- 
nandez. 119  Cal.  579,  581,  5  Pac.  851. 

11.  Written  objections  waived— Oral  ob- 
jections not  objected  to. — Where  one  inter- 
ested in  an  estate  objected  to  items  of  an 
administrator's  account,  without  having 
reduced  his  objections  to  writing:  and  filing; 
same,  but  making  oral  objections  in  pres- 
ence of  administrator  and  in  presence  of 
court,  administrator,  at  no  time  objecting 
that  objections  were  not  in  writing,  it  must 
be  presumed  that  administrator  waived 
written  objections. — Estate  of  Marre.  127 
Cal.  128.  132.  59  Pac.  385. 


§1627.  ATTACHMENT  FOR  NOT  OBEYING  CITATION.  If  any  executor 
or  administrator  neglects  or  refuses  to  appear  and  render  an  exhibit,  after  hav- 
ing been  duly  cited,  an  attachment  may  be  issued  against  him  and  such  exhibit 
enforced,  or  his  letters  may  be  revoked,  in  the  discretion  of  the  court. 

History:     Enacted  March  11,  1872,  substantial  re-enactment  of  §  227 
Probate  Act. 


NATUBE  OP  POSITION  OP  ADMINIS- 
TRATOR—PULL ACCOUNT. 

1.  Administrator  not  trustee  for  creditors. 

2.  Pull  account  may  be  required  by  court. 

1*  atoilnlfltrator  not  truntee  for  credi- 
tor—Administrator  represents  estate  and 
not  creditor.  He  is  not.  in  any  just  sense, 
trustee  holding1  a  specific  piece  of  property, 
or  any  specific  fund  belonging1  to  creditor, 
which*  he  Is   entitled    to    receive    in    kind. 


Nor  is  he  trustee  of  creditor  in  any  sense, 
other  than  that  he  has  charge  of  assets 
of  estate,  out  of  which  the  creditor  is  en- 
titled to  have  his  debt  discharged  (dis.  op. 
Sawyer,  J.). — Magraw  v.  McGlynn,  26  Cal. 
421,   433. 

2.  Fall  account  may  be  required  by 
eonrt. — Executor  is  required  to  render  full 
account  of  hjs  administration,  and  author- 
ity of  probate  court  to  enforce  such  an 
order  is  not  doubted. — Magraw  v.  McGlynn, 
26  Cal.  421,  429. 


§1828.  TO  RENDER  ACCOUNTS  AT  EXPIRATION  OF  TERM.  Within 
thirty  days  after  the  expiration  of  the  time  mentioned  in  the  notice  to  creditors 
within  which  claims  must  be  filed  or  exhibited  every  executor  or  administrator 
must  render  a  full  account  and  report  of  his  administration.  If  he  fails  to 
present  his  account  the  court  or  judge  must  compel  the  rendering  of  the 
account  by  attachments,  and  any  person  interested  in  the  estate  may  apply  for 
and  obtain  an  attachment ;  but  no  attachment  must  issue  unless  a  citation  has 
been  first  issued,  served  and  returned,  requiring  the  executor  or  administrator 
to  appear  and  show  cause  why  an  attachment  should  not  issue.  Every  account 
must  exhibit  all  debts  which  have  been  filed  and  allowed  during  the  period 
embraced  in  the  account. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §  228 
Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  647,  5  77;  amend- 
ment approved  March  11,  1876,  Code  Amdts.  1875-6,  p.  104;  May  18, 
1915,  State,  and  Amdts.  1915,  p.  546.     In  effect  August  8,  1915. 


EXPIRATION  OF  TERM— TO  ACCOUNT 

ON. 

1.  Accounting — Necessary  before  payment  or 
distribution. 

1  Advances   by    administrator — At    his    own 
risk. 

3.  Credits  for  shares — Given  not  in  account, 
bat  on  distribution. 


4.  Liens — To  be  paid  if  necessary  for  preser- 

vation of  estate. 

5.  Money  on  hand — Must  be  shown  in  account. 

6.  Neglect,  action  for — Not  maintainable  after 

account  settled. 

7.  Trust — Not  repudiated  by  mere  failure  to 

account. 

8.  Will  not  construed  on  hearing  of  account. 
See,  post,  9  1636  and  note. 
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2.     Fraud  of  administrator— Inveatlga ted       fact  by  virtue  of  power   of  attorney  made 


/ 


la  action. — If  administrator  fails  to  hon- 
estly account  to  estate  for  profits,  or  to 
make  good  loss  of  his  acts  ultra  vires,  he 
is  guilty  of  fraud,  for  which  he  may  be 
proceeded  against  in  civil  action,  as  in  any 
other  case  of  fraud,  and  then,  and  in  that 
proceeding,  those  accounts  of  business 
which  he  conducted,  with  property  of  es- 
tate, without  the  authority  of  law,  will  be- 
come subject  of  investigation,  item  by  item; 
their  investigation  will  be  governed  by 
same  rules  of  evidence  as  apply  in  examina- 
tion of  other  disputed  accounts. — Estate  of 

Rose.  80  Cal.  166,  174,  22  Pac.  86. 

• 

3.  Items  rejected— Allowed  subsequently 
on  vouchers. — Where  at  hearing  of  an  ac- 
count of  an  administrator  he  was  unable  or 
failed  to  produce  vouchers  required  by 
above  section,  he  may  be  allowed  such 
items  upon  subsequent  account,  upon  pro- 
ducing requisite  vouchers. — Walls  v.  Wal- 
ker, 37  Cal.  424,  425;  Estate  of  Adams, 
131  Cah  415,  417,  63  Pac.  838. 

4.  Negligence— Absence  of  should  appear 
in  account.  —  Above  section  provides  in 
terms  that  an  executor  or  administrator 
may  "be  examined."  The  power  of  court 
to  go  behind  an  account  and  its  duty  to 
require  full  and  fair  account  has  long  been 
recognized.  Even  If  it  should  be  conceded 
that  an  account  presented  by  an  executor 
establishes  its  own  correctness  prima 
facie,  account  should  at  least  show  on  its 
face  that  failure  to  collect  debt  due  to  de- 
cedent was  not  result  of  negligence  of 
executor. — Estate  of  Sanderson,  74  Cal.  199, 
202,   15  Pac.   753. 

5.  Order  for  payment  simply  —  Is  not 
voucher. — An  order  produced  by  adminis- 
trator of  estate  read  as  follows: 

"$27.87.  Bakersfleld,   Sept.   24,    1878. 

"Pay  to  the  order  of  Fred  Hanes  twenty- 
seven  dollars  and  eighty-seven  cents 
($27.87)  United  States  Gold  Coin,  value  re- 
ceive, and  charge  to  account  of  Rose  Es- 
tate. 

"(Signed)  M.   PURCELL. 

"Addressed  to  H.  Hlrschfeld,  Admstr. 
Rose  Estate." 

6.  This  is  not  a  voucher.  H.  Hlrschfeld 
1$  the  administrator  of  the  estate.  This 
paper  may  have  been  very  well  as  state- 
ment from  M.  Purcell  to  Mr.  Hlrschfeld 
that  he  should  pay  amount  to  person 
named,  but  it  gives  no  Information  as  to 
why  amount  should  be  paid  out  of  funds  of 
or  charged  to  estate;  nor  does  It  tend  to 
prove  that  amount  was  paid;  it  is  no 
voucher  from  payee. — Estate  of  Rose,  63 
Cal.  349,  350. 

7.  Receipt  by  administrator— As  agent* 
not  voucher* — A  creditor  contested  an  item 
of  account  on  ground  that  administrator 
had  made  no  such  payment.  Administrator 
produced  as  voucher  receipt  to  himself,  as 
administrator,  for  money  due  to  Mrs.  Law- 
rence, which  receipt  was  subscribed  with 
her    name,    by    himself   as   an    attorney    in 


to  him  by  Mrs.  Lawrence.  An  adminis- 
trator has  no  capacity  to  "demand,  sue  for, 
or  recover"  sums  of  money  claimed  by 
others  against  assets  which  is  subject  of 
his  trust.  Having  become  administrator, 
agency  is  suspended,  if  not  entirely  re- 
nounced.— Estate  of  Watkins,  121  Cal.  327, 
328,  53  Pac.  702. 

8.  Traveling  expenses— Item  retired  for 
future  account. — In  an  account  of  an  ad- 
ministrator the  court  rejected  an  item  of 
seventy- five  dollars,  expenses  of  an  ad- 
ministrator to  San  Francisco,  where  it  did 
not  very  clearly  appear  from  record  for 
-what  this  expense  was  incurred.  Adminis- 
trator Is  entitled  necessary  traveling  ex- 
penses when  on  business  of  estate.  If  this 
expense  is  claimed  to  have  been  of  that 
class,  bill  should  not  be  rejected  in  to  to, 
but  be  placed  in  list  of  those  claims  re- 
tired, with  leave  to  bring  it  forward  with 
proper  proofs  in  future  account. — Estate  of 
Rose,  80  Cal.  166,  179,  22  Pac.  86. 

0.  Voucher  —  For  "balance"  justifies 
credit  for  whole* — In  settlement  of  account 
of  administrator,  where  he  testified  that  he 
had  paid  to  widow  whole  family  allowance, 
and  produced  voucher  from  her,  which  he 
procured  short  time  before  hearing.  In 
which  she  acknowledges  receipt  from  ad- 
ministrators of  "$1000,  balance  payment  of 
$1800  allowed  by  court  for  widow's  allow- 
ance." The  production  of  this  voucher, 
purporting  to  be  for  "balance"  of  one 
thousand  eight  hundred  dollars  was  prima 
facie  evidence  that  no  more  was  unpaid, 
and  threw  upon  contestant  burden  of 
showing  contrary.  In  absence  of  any 
other  evidence  and  with  testimony  of  ad- 
ministrators that  whole  had*  been  paid, 
court  should  have  given  them  credit  for 
full  amount. — Estate  of  Sarment,  123  Cal. 
331,  335,  55  Pac.   1015. 

10.  Same— -Must  show  why  amounts 
proper. — An  order  for  payment  of  money 
addressed  to  an  administrator,  to  be  con- 
sidered voucher,  must  give  Information  as 
to  why  amount  should  be  paid  out  of  funds 
of  estate  or  charged  to  It.  Otherwise  it 
does  not  tend  to  prove  that  amount  was 
paid,  nor  is  it  voucher  from  payee. — Estate 
of  Rose,  63  Cal.  349,  350. 

11.  Same  —  Necessary  to  settlement  of 
account. — Where,  on  settlement  of  an  ac- 
count of  an  administrator,  items  aggregat- 
ing more  than  one  thousand  five  hundred 
dollars  were  allowed,  for  which  no  vouch- 
ers were  produced,  and  as  to  which  there 
was  no  testimony  regarding  when,  where, 
or  to  whom  payments  were  made,  this  was 
error. — Estate  of  Van  Tassel,  2  Cal.  App. 
Unrep.  435,  5  Pac.  611. 

II.  BUSINESS  OF  DECEDENT. 

12.  Administrator    can    not    carry    on, 

The  administrator  of  an  estate  is  neither 
required  nor  authorized  by  law  to  conduct 
business   in   which   decedent   has   been   en- 
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gaged  on  behalf  of  estate. — Estate  of  Rose, 
80  Cal.  166,  172,  22  Pac.  86;  Estate  of  Freud, 
131  Cal.  667,  671,  63  Pac.  1080;  Estate  of 
Straus,  144  Cal.  553,  559,  77  Pac.  1122; 
Fletcher  v.  American  T.  A  B.  Co.,  Ill  Ga. 
300,  78  Am.  St.  Rep.  164,  36  S.  E.  767. 

IS.  Administrate*— Charged  with  gains, 
credited  with  exnenaes. — In  settling:  account 
of  an  administrator  conducting;  the  business 
of  decedent,  the  court  has  Anally  rejected 
and  disallowed  all  that  class  of  items  which 
are  expenses  of  carrying*  on  business,  as 
distinguished  from  "charges  and  expenses 
of  administration."  As  administrator 
claims  to  have  debited  himself,  and  court 
debits  him  with  gross  gains  of  that  busi- 
ness, under  evidence  and  principles  here 
adopted,  he  should  be  credited  with  items 
of  expenses  of  carrying  on  business. — Es- 
tate of  Rose,  80  Cal.  166,  178,  22  Pac.  86. 

14.  Items    of— Excluded   from   account. — 

If  administrator  elects  to  assume  peril  and 
is  permitted  by  court  and  parties  inter- 
ested without  objection  to  carry  on  busi- 
ness of  decedent,  items  of  increase  and 
items  of  expense  of  such  business  are  not 
matters  which  come  within  purview  of 
itemized  account  of  an  administrator,  as 
such,  subject  to  rules  of  audit  and  allow- 
ance described  in  above  and  next  succeed- 
ing section. — Estate  of  Rose,  80  Cal.  166, 
173.   22   Pac.    86. 

15.  Court,  auditing-  account*  of  — A»- 
Mmes  speculative  uae. — Probate  jurisdic- 
tion of  court  is  separate  and  distinct  from 


its  jurisdiction  in  ordinary  civil  actions. 
To  extent  that  court,  in  exercise  of  its 
probate  jurisdiction,  undertakes  to  audit 
accounts  and  control  conduct  of  business 
of  decedent  carried  on  by  administrator, 
to  that  extent  it  also,  as  well  as  admin- 
istrator, assumes  to  make  speculative  and 
hazardous  use  of  property  of  estates  of 
deceased  persons  not  authorized  by  law. — 
Estate  of  Rose,  80  Cal.  166,  173,  22  Pac.  86. 

16.  Net  gains  of— Reported  an  exhibit.— 

Administrator  permitted  to  carry  on  busi- 
ness of  decedent  is  bound  to  report  to 
court,  as  money  or  property  coming  into 
his  nan ds  as  administrator,  true  net  gains 
or  profits  derived  from  business  in  money 
or  kind,  but  detailed  account  of  manage- 
ment or  conduct  of  business  is  no  part  of 
his  accounts  as  administrator.  If  he  re- 
ports them  to  court  at  all,  It  should  be 
done  in  separate  paper,  perhaps  as  an  ex- 
hibit attached  to  his  official  report  or  ac- 
count.— Estate  of  Rose,  80  Cal.  166,  173,  22 
Pac.  86. 

17.  One  employed  In— Is  not  employed  by 
estate. — Where  an  administrator  elects  to 
carry  on  business  for  an  estate,  person  who 
is  employed  by  him  in  such  business  is  em- 
ployee of  such  administrator  and  not  em- 
ployee of  such  estate,  such  employee  must 
look  to  administrator  and  not  to  estate, 
for  his  pay.  The  amount  due  such  em- 
ployee is  not  a  "charge,"  "debt,"  or  "claim" 
on  his  behalf  against  said  estate. — Estate 
of  Rose,  80  Cal.   166,  176,   22  Pac.  86. 


§1832.  EXPENDITURES  LESS  THAN  TWENTY  DOLLARS  MAY  BE 
ALLOWED  WITHOUT  VOUCHER.  On  the  settlement* of  his  account  he  may 
be  allowed  an  item  of  expenditure  not  exceeding  twenty  dollars,  for  which  no 
voucher  is  produced,  if  such  item  be  supported  by  his  own  uncontradicted  oath 
positive  to  the  fact  of  payment,  specifying  when,  where,  and  to  whom  it  was 
made ;  but  such  allowances  in  the  whole  must  not  exceed  five  hundred  dollars 
against  any  one  estate ;  provided,  that  if  it  appears  by  the  oath  to  the  account 
and  is  proven  by  competent  evidence,  to  the  satisfaction  of  the  court,  that  a 
voucher  for  any  disbursement  or  disbursements  whatsoever,  has  been  lost  or 
destroyed,  and  that  it  is  impossible  to  obtain  a  duplicate  thereof  and  that  such 
item  or  items  were  paid  in  good  faith  and  for  the  best  interests  of  the  estate, 
and  such  item  or  items  were  legal  charges  against  said  estate,  then  the  executor 
or  administrator  shall  be  allowed  such  item  or  items. 

[Amounts  paid  for  debts  may  be  allowed.]  If,  upon  such  settlement  of 
accounts,  it  appears  that  debts  against  the  deceased  have  been  paid  without  the 
affidavit  and  allowance  prescribed  by  statute  or  sections  fourteen  hundred  and 
ninety-four,  fourteen  hundred  and  ninety-five,  and  fourteen  hundred  and 
ninetv-six  of  this  code,  and  it  shall  be  proven  by  competent  evidence  to  the 
satisfaction  of  the  court  that  such  debts  were  justly  due,  were  paid  in  good 
faith,  that  the  amount  paid  was  the  true  amount  of  such  indebtedness  over  and 
above  all  payments  or  set-offs,  and  that  the  estate  is  solvent,  it  shall  be  the  duty 
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of  the  said  court  to  allow  the  said  sums  so  paid  in  the  settlement  of  said 

accounts. 

History:  Enacted  March  11,  1872;  amendment  approved  April  16, 
1880,  Code  Amdts.  1880  (G.  C.  P.  pt.),  p.  101;  April  5,  1911,  Stats,  and 
Amdta.  1911,  p.  680.     In  effect  immediately. 


EXPENDITURES— NO  VOUCHER  RE- 
QUIRED WHEN. 

1.  Debt  to  pledgee  "justly  due,"  allowed. 
*  2.  Items  of  twenty  dollars  without  vouchers. 

t 

3.  Same — Not  allowed  without  evidence. 

4.  Reimbursement  —  Not  on  administrator's 

evidence. 

1.  Debt  to  pledgee  "Justly  due,"  allowed. 

— A  pledgee  is  not  obliged  to  present  his 
claim  to  executor  of  pledgeor,  unless  he 
seeks  recourse  against  other  property  of 
estate.  Where  it  amply  appears  beyond  all 
question  that  pledgee's  debt  is  "Justly  due," 
it  ought  to  be  allowed  under  above  section. 
—Estate  of  Galland,  92  Cal.  293,  294,  28 
Pac.  287. 

2.  Items  of  twenty  dollar*  without 
vouchers. — The  language  of  above  section  is 
plain  and  unambiguous  and  means  that  ad- 
ministrator may  support  his  account  as  to 
an  item  not  exceeding  twenty  dollars,  for 
which  he  has  no  voucher,  "by  his  own  un- 
contradicted oath  to  fact  of  payment, 
specifying  when,  where,  and  to  whom  it 
was  made,"  to  extent  in  all  of  five  hun- 
dred dollars.     Beyond   that  limit,   he  must 


support  account  by  vouchers,  and  no 
amount  of  corroboration  of  his  oath  to  ex- 
penditures by  testimony  of  other  witnesses 
will  avail  to  dispense  with  vouchers;  and 
as  to  five  hundred  dollars  he  must  show 
when,  where,  and  to  whom  all  disburse- 
ments were  made. — Estate  of  Hedrick,  127 
Cal.   184,   187,   69   Pac.   590. 

8.     Same— Not  allowed  without  evidence. 

— Although,  under  above  section,  executrix 
might  be  credited  with  amount  of  debt  of 
estate  paid  by  her  without  affidavit  and 
allowance  prescribed  by  law,  that  credit 
could  be  allowed  only  by  probate  court  and 
upon  evidence  prescribed  by  above  section. 
— Horton  v.  Jack,  115  CaL  29,  S3,  46  Pac 
920. 


4.  Reimbursement— Not  on  adsmtatstra- 
tor's  evidence. — The  law  does  not  contem- 
plate that  claims  of  an  administrator  for 
reimbursement  for  moneys  expended  before 
his  appointment  can  be  established  by  his 
uncontradicted  evidence,  especially  'where 
such  evidence  and  assignment  presented  as 
his  voucher  show  that  on  face  of  record 
legal  claim  or  right  is  in  another  whose 
rights  are  not  foreclosed.  —  Estate  of 
Heeney,  3  Cal.  App.  548,  86  Pac.  842. 


§  1633.  DAT  OF  SETTLEMENT  TO  BE  APPOINTED,  AND  MUST  GIVE 
NOTICE  THEREOF.  HEARING.  When  any  account  is  rendered  for  settle- 
ment, the  clerk  of  the  court  must  appoint  a  day  for  the  settlement  thereof, 
and  thereupon  give  notice  thereof  by  causing  notices  to  be  posted  in  at  least 
three  public  places  in  the  county,  setting  forth  the  name  of  the  estate,  the  exe- 
cutor or  administrator,  and  the  day  appointed  for  the  settlement  of  the 
account.  If,  upon  the  final  hearing  at  the  time  of  settlement,  the  court,  or  a 
judge  thereof,  should  deem  the  notice  insufficient  from  any  cause,  he  may 
order  such  further  notice  to  be  given  as  may  seem  to  him  proper. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §233 
Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  647,  §  79;  amend- 
ment approved  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  101; 
March  31,  1891,  Stats,  and  Amdts.  1891,  p.  428. 


DAY  OF  SETTLEMENT— NOTICE  OF. 

1.  Notice — By  posting  gives  jurisdiction. 

2.  Same — Same — Appearance. 

3.  Same — Must  oe  given  before  order  for  pay- 

ment. 

4.  Same — Necessity  for  additional,  discretion- 

ary. 

5.  Order  settling  reversed — Parties  not  heard. 

1.     Notice— -By  posting  gives  Jurisdiction. 

— The  manner  In  which  notice  of  settlement 
of  account  of  an  executor  or  administrator 
is  to  be  given  is  prescribed  in  above  sec- 
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tion,  and  where  personal  notice  of  the  ap- 
plication was  served  upon  the  executors, 
and  clerk  caused  to  be  posted  for  five  days 
in  three  public  places  in  city  and  county 
of  San  Francisco  a  notice  "to  all  persons 
interested  in  the  estate"  to  appear  and 
show  cause  why  said  petition  should  not  be 
granted,  court  acquired  jurisdiction  over 
all  parties  interested  in  estate  to  hear  the 
application.— Estate  of  Ryer,  '110  Cal.  556. 
661,  42  Pac.  1082. 

2.  Same— Same— Appearance. — In  an  ac- 
tion to  foreclose  a  lien  for  a  balance  due 
a  guardian  from  the  estate  of  his  ward, 
where  the   recitals  of  the   record  upon   the 
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settlement  of  the  account  and  imposition 
of  Hen  show  that  notice  was  by  posting,  it 
will  not  be  presumed  that  jurisdiction  was 
acquired  by  appearance,  and  evidence  is 
admissible  to  show  that  the  legal  repre- 
sentative of  the  estate  of  the  deceased 
ward  was  not  In  existence  to  receive  the 
notice  during  a  necessary  part  of  the  ten 
days  required.  —  Livermore  v.  Rattl,  150 
Cal.  461,  89  Pac.  S27. 

S.  Same— Must  ¥e  given  before  order  for 
sayareat.  —  Above  and  succeeding:  section 
provide  that  notice  of  day  on  which  set- 
tlement of  any  account  is  to  be  heard  must 
be  given  in  manner  prescribed  in  said  sec- 
tion; and  it  is  quite  apparent  that  if  such 
notice  be  not  given  there  can  be  no  valid 
settlement  of  account,  and,  consequently, 
no  valid  order  made  for  payment  of  claim. 
The  code  seems  to  contemplate  an  order 
for  payment  of  debt  only  upon  settlement 
of  administrator's  account,  but,  if  it  bo 
assumed  that  such  an  order  could  be  made 
before     such     settlement,     still     it     would 


clearly  be  of  no  force  if  made  without  no- 
tice.— Estate  of  Spanier,  120  Cal.  698,  701, 
53  Pac.  857. 

4.  Same  —  Necessity  for  additional,  dis- 
cretionary.— When  notice  of  settlement  of 
an  account  of  executor  or  administrator 
has  been  given  under  above  section, 
whether  an  additional  notice  shall  be  given 
or  not  is  matter  within  discretion  of  court 
below,  and  in  absence  of  anything  to  show 
that  such  discretion  has  been  abused,  ap- 
pellate court  will  not  interfere. — Estate  of 
Jessup,  81  Cal.  408,  437,  6  L.  R.  A.  594,  21 
Pac.  976,   22  Pac.  742,   1028. 

5.  Order  settling  reversed — Parties  not 
heard. — Where  it  appears  by  the  record 
upon  appeal  that  by  reason  of  irregulari- 
ties occurring  in  proceedings  in  matters  of 
estate  of  deceased  persons  in  court  below 
parties  have  not  been  heard  and  no  proper 
settlement  of  account  has  been  had,  order 
made  must  be  reversed  and  cause  remanded. 
— Estate  of  Runyon,  63  Cal.  196,  197;  Estate 
of  Rose,  80  Cal.  166,  170,  22  Pac.  86. 


§1634.    WHEN  SETTLEMENT  IS  FINAL,  NOTICE  MUST  SO  STATE.    If 

the  account  mentioned  in  the  preceding  section  be  for  a  final  settlement,  and  a 
petition  for  the  final  distribution  of  the  estate  be  filed  with  said  account,  the 
notice  of  settlement  must  state  those  facts,  which  notice  mu$t  be  given  by  post- 
ing or  publication  for  at  least  ten  days  prior  to  the  day  of  settlement.  On  the 
settlement  of  said  account,  distribution  and  partition  of  the  estate  to  all  entitled 
thereto  may  be  immediately  had  without  further  notice  or  proceedings. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  372;  March  11,  1876,  Code  Amdta.  1876-6, 
p.  104;  March  31,  1891,  Stats,  and  Amdts.  1891,  p.  428. 


PINAL  8ETTLEMENT— NOTICE  MUST 

SO  STATE. 

1.  Account  of  administrator — Contest  of — 

Bight  of  grantee  of  state. 

2.  Account  of  guardian — Settlement  of. 

3, 4.  Distribution   of  estate  —  Filing  petition 
for — Notiee  required — Jurisdiction. 

5.  8ame — Same — Effect  of  giving  notiee. 

6.  8ame — No  petition,  prior  to  settlement  of 

account. 

7.  8ame — Only  after  accounts  settled. 

8.  8ame — Without  further  notice. 

9.  Notice  on   settlement   of  account — Peti- 

tion for  distribution. 

10.  Order  settling  account  of  administrator 

-—Decree  directing  distribution — Force 
and  effect  of. 

11.  Settlement   of  account — Statute  strictly 

followed. 

12.  8ame — Jurisdiction,  only  upon  full  notice. 

13.  Title  involved— Provision  to  be  observed. 

1.  Acconnt  of  administrator— Contest  of 
— Bleat  of  srmntee  of  estate.  —  Under  the 
proYisions  of  the  above  section  and  section 
1*11,  post,  where  the  heirs  of  an  estate, 
after  the  final  determination  by  the  court 


of  their  respective  Interests  in  the  estate 
of  the  decedent,  made  conveyance  purport- 
ing to  transfer  to  a  third  person  the  legal 
title  to  all  the  property  which  the  decedent 
owned,  and  also  to  all  property  in  which 
the  decedent  had  any  Interest,  at  the  time 
of  her  death,  such  grantee  of  the  property 
of  the  estate  has  the  right  to  contest  the 
account  of  the  administrator. — Estate  of 
Ross,  179  Cal.  368,  182  Pac.  303. 

2.     Account    of   nruardlan— 'Settlement    of. 

— Above  section  is  held  applicable  to  such 
an  account,  under  the  provisions  of  section 
1789,  post. — Livermore  v.  Rattl,  150  Cal. 
460,  89  Pac.  327. 

S.     Distribution    of    estate  —  FUlns;    peti- 
tion   for  — -  Notice    require*— Jurisdiction. — 

On  an  administrator  filing;  his  final  ac- 
count he  may  also  file  a  petition  asking; 
for  the  permission  to  make  a  final  distri- 
bution of  the  estate  among;  the  persons 
entitled  to  succeed  thereto;  the  filing;  of 
such  petition  and  the  giving;  of  the  notice 
prescribed  by  law  confers  upon  the  court 
jurisdiction  in  the  proceeding  thus  initiated 
to  proceed  with  the  matter  of  such  distri- 
bution immediately  upon  the  settlement  by 
it  of  the  final  account  of  the  administrator, 
under  the  provisions  of  the  above  section 
and  section  1665,  post. — Estate  of  Ross,  180 
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Cal.  643,  182  Pac.  755.  following  the  doc- 
trine In  Smith  v.  Westerfleld.  88  Cal.  374, 
379,  26  Pac.  206;  William  Hill  Co.  v.  Law- 
ler,  116  Cal.  359,  361.  48  Pac.  323;  Estate  of 
Sheid,  122  Cal.  528,  531,   55  Pac.  328. 

4.  In  such  a  case  it  Is  immaterial  that 
the  administrator  has  no  legal  interest  in 
any  dispute  that  may  arise  between  claim- 
ants on  distribution  as  to  how  the  estate 
shall  be  distributed;  the  statute  expressly 
authorizes  the  administrator  to  so  initiate 
the  proceeding:,  the  purpose  perhaps  being: 
"to  enable  the  administrator  to  hasten  the 
closing;  of  the  estate  and  to  make  one  no- 
tice and  one  hearing:  serve  both  purposes." 
—Estate  of  Ross,  180  Cal.  643,  182  Pac.  755, 
following:  the  doctrine  in  Estate  of  Sheld, 
122  Cal.  528,  531,  55  Pac.  328. 

5.  Same— Same— Effect   of  a-lvlna*  notice. 

— The  notice  required  by  law  to  be  griven 
upon  filing:  a  petition  for  final  distribution 
being:  given,  the  entire  world  is  called 
before  the  court,  and  the  court  acquires 
jurisdiction  over  all  persona  for  the  pur- 
pose of  determining  their  rights  to  any 
portion  of  the  estate;  and  every  person  who 
may  assert  any  right  or  interest  therein  is 
required  to  present  his  claim  to  the  court 
for  its  determination. — Estate  of  Ross,  180 
Cal.  643.  182  Pac.  755,  following  the  doc- 
trine In  William  Hill  Co.  v.  Lawler,  116 
Cal.   359,    361,   48   Pac.   323. 

6.  Same— No  petition,  prior  to  settlement 
of  account. — Above  section  permits  execu- 
tor or  administrator  to  file  with  his  final 
account  petition  for  distribution;  it  was 
probably  intended  to  enable  administrator 
to  hasten  closing  of  estate,  and  to  make 
one  notice  and  one  hearing  serve  both  pur- 
poses. But,  whatever  reason  may  be,  there 
Is  no  authority  for  filing  petition  for  dis- 
tribution at  any  time'  prior  to  settlement 
of  final  account,  unless  it  is  filed  "with"  it. 
—Estate  of  Sheid,  122  Cal.  528,  631,  55 
Pac.  328. 

7.  Same— Only   after   account*   settled. — 

Above  section  provides  that  distribution  of 
an  estate  may  be  made  on  settlement  of 
final  account,  provided  petition  therefor 
has  been  filed  with  said  account,  and  sec- 
tion 1665.  post,  provides  that  at  any  time 
subsequent  to  final  settlement  of  account 
distribution  may  be  made.  Whenever  dis- 
tribution is  sought,  under  either  of  these 
sections,  court  has  power  to  inquire  into 
and  determine  who  are  heirs  of  deceased 
and  entitled  to  receive  estate;  but  terms 
of   each    of    these    sections   show    that    this 


power  can  be  exercised  only  after  final  ac- 
counts of  administrator  have  been  settled. 
—Smith  v.  Westerfleld,  88  Cal.  374,  379,  26 
Pac.  206. 

8.  Same— Without  farther  notice. — Above 
section  in  no  degree  enlarges  scope  of  in- 
quiry that  may  be  made  by  court  on  dis- 
tribution, but  was  designed  simply  to  en- 
able court  to  make  distribution,  in  cases 
there  specified,  to  persons  entitled  under 
law  to  distribution,  without  further  notice 
than  that  specified  in  the  section. — Estate 
of  Ryder,  141  Cal.  366,  370.  74  Pac.  993. 

9.  Notice  on  settlement  of  account- 
Petition  for  distribution. — Code  makes  no 
distinction  between  final  account  and  any 
other  account,  as  to  their  appealability,  or 
as  to  conclusiveness  of  orders  settling 
them,  except  that  above  section  provides 
that  if  account  be  for  final  settlement,  ac- 
companied by  petition  for  distribution,  no- 
tice must  state  those  facts,  and  must  be  for 
at  least  ten  days. — Estate  of  Grant,  131 
Cal.  426,  429,  63  Pac.  731. 

10.  Order  nettling;  account  of  adminis- 
trator — -  Decree  direction*  distribution  — 
Force  and  effect  of. — Under  the  provisions 
of  the  above  section  and  section  1666,  post, 
an  order  settling  a  final  account  of  the  ad- 
ministrator and  decreeing  distribution  of 
the  estate  of  decedent,  is  placed  upon  the 
same  footing  as  a  judgment  in  a  civil  ac- 
tion and  Js  attackable  in  the  same  manner, 
only. — Benning  v.  Superior  Court,  34  Cal. 
App.   296,   167   Pac.   291. 

11.  Settlement  of  account  — -  Statute 
strictly  followed. — The  settlement  of  an  ac- 
count Is  proceeding  of  special  nature  in 
which  only  process  required  by  law  is  post- 
ing of  general  notice  for  ten  days.  In  all 
cases  where  by  statute  substitute  service 
of  notice  is  authorized  in  place  of  actual 
notice,  strict  compliance  with  statute  is 
essential  to  valid  service.  —  Livermore  v. 
Ratti,  150  Cal.  458,  89  Pac.  327. 

12.  Same  —  Jurisdiction,  only  upon  full 
notice. — A  publication  or  posting  for  less 
than  the  required  time  is  ineffectual  to 
give  Jurisdiction  and  renders  the  subse- 
quent proceedings  under  such  notice  void. 
— Livermore  v.  Rattl,  31  Cal.  Dec.  507,  508. 

13.  Title  Involved — Provision  to  be  ob- 
served.— A  proceeding  under  above  section 
is  special  proceeding  involving  title  to 
property,  both  real  and  personal,  in  which 
jurisdiction  can  be  acquired  only  by  ob- 
servance of  this  provision. — Estate  of  Sheid 
122   Cal.   528,   631,   55   Pac.   328. 


§  1635.    INTERESTED  PARTY  MAT  FILE  EXCEPTIONS  TO  ACCOUNT. 

On  the  day  appointed,  or  any  subsequent  day  to  which  the  hearing  may  be 
postponed  by  the  court,  any  person  interested  in  the  estate  may  appear  and  file 
his  exceptions  in  writing  to  the  account,  and  contest  the  same. 

History:     Enacted  March  11,  1872,  substantial  re-enactment  of  §  234 
Probate  Act. 
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EXCEPTIONS  TO  ACCOUNT—WHO  MAY 

FILE. 

1.  Account — Exceptions — Improper  credits. 

2.  Attorney  of  executor — Can  not  file  excep- 

tions. 

3.  Exceptions,  in  writing — Amendable. 

4.  Interest  disallowed — If  not  stated  in  writ- 

ten objections. 

5.  Interested  persons  alone  can  contest. 

6.  Issues — Made  by  verified  account  and  ex- 

ceptions. 

7.  Same — Not  for  jury. 

8.  Parties  interested. 

9.  Persons  not  interested  excluded. 

10.  Supervision — Not  taken  from  court. 

11.  Trustee  in  bankruptcy — May  contest  ac- 

count. 

1.  Account  —  Exceptions  —  Improper 
milts. — An  exception  may  be  taken  to  an 
account  on  ground  that  credits  appear 
therein  to  which,  as  matter  of  law,  execu- 
tor Is  not  entitled;  as,  If  executor  shall  at- 
tempt to  set  off,  as  against  money  or  prop- 
erty of  estate  which  has  passed  into  his 
hands,  individual  expenditures  of  his  own 
from  which  estate  could  receive  no  benefit, 
and  for  which  it  was  in  no  way  responsi- 
ble.—Estate  of  Sanderson,  74  Cal.  199,  204, 
16  Pac.  753. 

2.  Attorney  of  executor — Can  not  llle  ex- 
ceptional—Attorney employed  by  executor 
or  administrator  is  not  hy  reason  of  such 
employment  attorney  of  estate,  but  is 
simply  attorney  of  executor  or  adminis- 
trator who  selects  and  employs  him.  He  is 
not  a  "person  interested  in  the  estate" 
within  meaning:  of  those  words  as  used  in 
above  section  relative  to  presentation  of  ex- 
ceptions to  accounts  of  executor  or  admin- 
istrator, and  conclusiveness  of  decrees  and 
settlement  of  such  "accounts.  He  can  not, 
therefore,  legally  file  exceptions  to  an  ac- 
count, for  only  parties  interested  in  estate 
may  do  so,  and  exceptions  filed  by  him  are 
ineffectual  for  any  purpose.  —  Estate  of 
Kruger,  14S  Cal.  141,  145,  76  Pac.  891. 

S.    Exceptions,   In   wrltlnn>- Amendable. — 
Language  of  above  section  does  not  of  itself 
require  elaborate  procedure  provided  for  in 
sections  181&-1314.  ante.     No  time  is  given 
executor  to  prepare  to  meet  or  to  answer 
exceptions;    although    doubtless    in    proper 
cases  court  may  grant  him  time  to  secure 
further  evidence  in  support  of  his  account 
as  rendered.     On  day  appointed,  or  on  any 
subsequent  day   to   which   hearing  may   be 
postponed,  any  party  in  interest  may  "con- 
test  the    account."      True,    his    exceptions 
must  be  in  writing,  but  this  may   well  be 
that  point  of  his  objections  shall  be  made 
clearly  to   appear   to   court.     It   is   proper 
to  extend  to  contestant  widest  latitude  in 
amending    and    supplementing    his    excep- 
tions. —  Estate   of   Sanderson.    74   Cal.    199, 
IM.  15  Pac  753. 


4.  Interest  disallowed— If  not  stated  In 
written  objections,  —  Administrator  should 
not  be  charged  with  interest,  upon  settle- 
ment of  final  account,  when  no  such  claim 
Is  stated  in  written  ground  of  contest.  Ob- 
ject of  above  section  is  that  issue  shall  be 
made  in  trial  court  as  to  items  contested. 
or  with  which  it  is  sought  to  charge  ad- 
ministrator. It  was  Intended  that  admin- 
istrator should  know  items  contested,  or 
matters  in  regard  to  which  he  is  claimed  to 
have  been  delinquent,  so  that  he  may  come 
into  court  with  his  evidence,  prepared  to 
meet  or  explain  any  exceptions  taken  to 
his  account. — Estate  of  Sylvar,  1  Cal.  App. 
35,  37,  81  Pac.   663. 

5.  Interested  persons  alone  can  contest. 

— The  language  of  section  234  of  Probate 
Act  is  "That  any  person  interested  in  es- 
tate may  appear  and  file  exceptions  in  writ- 
ing to  account,  and  contest  same,"  not  that 
any  person  that  way  Inclined  may  do  so. 
It  is  duty  of  court  to  carefully  scrutinize 
accounts  of  executors  and  administrators 
and  correct  all  errors  found  in  law  or  fact, 
and  it  is  right  of  all  creditors  and  distrib- 
utees of  estate,  if  so  disposed,  to  contest 
same;  but  right  to  do  so  is  expressly  re- 
stricted to  them.  There  is  in  this  respect 
no  distinction  between  this  and  like  cases 
and  other  suits  or  legal  proceedings. — Gar- 
wood v.  Garwood,  29  Cal.  515,  519;  Gurnee 
v.  Maloney,  38  Cal.  85,  88,  99  Am.  Dec.  352. 

6.  Issues— Made  by  verified  account  and 
exceptions. — The  object  of  above  section  is 
that  an  Issue  shall  be  made  in  trial  court 
as  to  Items  contested,  or  with  which  it  is 
sought  to  charge  administrator.  It  was 
intended  that  administrator  should  know 
items  contested,  or  matters  In  regard  to 
which  he  is  claimed  to  have  been  delin- 
quent, so  that  he  may  come  into  court 
with  his  evidence  prepared  to  meet  or  ex- 
plain any  exception  taken  to  his  account. 
The  issues  are  thus  made  by  verified  ac- 
count and  written  exceptions  filed  to  It. 
The  method  is  simple,  and  designed  to  save 
time  of  court  being  taken  up  by  uncon- 
tested matters.  —  Estate  of  Sylvar,  1  Cal. 
App.  85,  37,  81  Pac.  663. 

7.  Same— Not  for  Jury.— <-It  Is  clear  that 
exceptions  to  an  account  do  not  create 
"issues  of  fact  Joined,"  such  as  must  be 
submitted  to  Jury  on  demand  of  party  in 
interest. — Estate  of  Sanderson,  74  Cal.  199, 
209,  15  Pac.   753. 

8.  Parties  Interested.  —  Upon  settlement 
of  an  account  every  creditor,  heir,  legatee, 
or  devisee  is  person  interested,  and  as  such 
has  right  to  enter  an  appearance  and  be- 
come party. — Estate  of  McDougald,  143  Cal. 
476,  479,  77  Pac.  443,  79  Pac.  878,  879. 

9.  Persons     not     Interested     excluded. — 

The  rule  is  universal  in  all  legal  proceed- 
ings that  parties  not  interested  have  no 
concern  in  them  and  can  not  be  allowed  to 
intermeddle.  If,  then,  party  seeking  to  in- 
terpose   and    participate    in    or    originate 
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Judicial  controversy,  and  his  right  to  inter- 
fere is  denied,  first  duty  cast  upon  court  is 
to  determine  whether  such  person  has  any 
interest  whatever  in  subject-matter  pend- 
ing: before  it,  and  if  it  turns  out  he  has 
none,  he  must  be  declared  an  Intruder  and 
excluded  from  any  further  participation.— 
Garwood  v.  Garwood,  29  Cal.  515,  619. 

10.     Supervision— Not    taken    from    court. 

—It  was  not  intended  by  above  section  to 
deprive  court  of  its  power  to  supervise  in 


every  particular  accounts  of  executors  and 
administrators,  power  conferred  for  pro- 
tection of  all  interested,  including:  infants, 
and  oftentimes  adults,  ignorant  of  their 
rigrhts. — Estate  of  Sanderson,  74  Cal.  199, 
210,  15  Pac.  758. 

11.  Trustee  In  bankruptcy— Nay  contest 
aecoant. — A  trustee  In  bankruptcy  of  an 
heir  has  the  right  to  contest  an  account  of 
the  administrator  of  the  decedent. — Estate 
of  Clute,  6  Cof.  Prob.  Dec.  511. 


§1636.  ALL  MATTERS  MAY  BE  CONTESTED  BY  THE  HEIRS.  HEAR- 
ING MAY  BE  POSTPONED.  All  matters,  including  allowed  claims  not  passed 
upon  on  the  settlement  of  any  former  account,  or  on  rendering  an  exhibit,  or  on 
making  a  decree  of  sale,  may  be  contested  by  the  heirs,  for  cause  shown* 

The  hearing  and  allegations  of  the  respective  parties  may  be  postponed  from 
time  to  time,  when  necessary,  and  the  court  may  appoint  one  or  more  referees 
to  examine  the  accounts,  and  make  report  thereon,  subject  to  confirmation ;  and 
may  allow  a  reasonable  compensation  to  the  referees,  to  be  pa,id  out  of  the 
estate  of  the  decedent. 

Whenever  an  allowed  claim  is  contested  by  any  heir,  or  other  person  entitled 

to  contest  it,  either  the  contestant  or  the  claimant  is  entitled  to  a  trial  by  jury  . 

of  the  issues  of  fact  presented  by  the  contest ;  and  it  is  the  duty  of  the  court,  at 

request  of  either  party,  to  call  a  jury  and  submit  to  them  such  issues,  and, 

after  receiving  their  verdict,  to  enter  an  order  disposing  of  such  contest  in 

accordance  therewith. 

History:  Enacted  March  11,  1872,  founded  on  §§  235,  236  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  647,  §§  80,  81,  amendment 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p. 
228  held  unconstitutional  see  history*  5  ante;  amendment  approved 
March  20,  1907,  Stats,  and  Amdts.  1907,  p.  725,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  502. 


HEIR,  ETC.,  MAY  CONTEST  ALL 
MATTERS. 

1.  As  to  construction  of  section. 

2.  Claim  allowed — Contested  on  final  account. 

3.  Same — Same — Contestant  has  affirmative. 

4.  Same — Is  qualified  judgment,  not  conclu- 

sive, nor  a  lien. 

5.  Same — Must  draw  interest. 

6.  Same — Same — Or   not   passed   upon,   con- 

tested. 

7.  Contest — Evidence  confined  to  exceptions. 

8.  Contracts  by  executor — Not  binding  on  es- 

tate. 

9.  Credits    stipulated  —  Propriety    not    ad- 

mitted. 

10.  Findings   on   contested  account — Part  of 

judgment-roll. 

11.  Illegal  or  unjust  claims — To  be  rejected. 

12.  Same — In  absence  of  exceptions. 

13.  Same — Credits   not   allowed,   because  not 

objected  to. 

14.  Interested  party — Entitled  to  hearing. 

15.  Same — Creditor  is. 

16.  Item — Inadvertently  omitted,  contested. 
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17.  Same — Not  in   former  account,   not   con- 

cluded. 

18.  Legal  charges  proved — After  account  set- 

tled. 

19.  Neglect  to  settle — Does  not  prevent  con- 

test. 

20.  No  special  issues  in  settlement  of  account. 

21.  Objection   to  jurisdiction — After   contest, 

overruled. 

22.  Title — Issues  of  not  in  probate  jurisdic- 

tion. 

23.  Same — Moneys  in  trust. 

1.  As  to  construction  of  section. — Above 
section  must  be  construed  in  connection 
with  sections  1504  and  1582,  ante.  Section 
1504,  ante,  and  above  section  are  appli- 
cable only  to  Judgments  based  upon  claims 
"for  money  against  an  estate/'  and  control 
section  1582,  ante,  which  is  general. — Es- 
tate of  Hellier,  169  CaL  77,  145  Pac.  1008. 

2.  Claim  allowed— Contested  on  nnal  ac- 
count.— Allowed  claim  may  be  contested  on 
settlement  of  final  account  of  an  admin- 
istrator when  such  claim  has  not  been 
passed  on  upon  settlement  of  former  ac- 
count, nor  on  rendering:  an  exhibit,  nor  on 


Ch.  X,  Art.  II.]  EVIDENCE  ON   CONTEST— ILLEGAL,  ETC.,  CLAIMS. 


11630 


making  decree  of  sale.— Estate  of  Hill,  62 
Cal.  186,  187;  Weihe  v.  Statham,  67  Cal.  84, 
IS.  7  Pac  148;  Selna  v.  Selna,  125  Cal.  857, 
3(1.  868,  58  Pac.  16. 


8.  Same— Same— Coatestant  has  attnaa- 
trre. — There  are  at  least  two  points  in  ad- 
ministration of  an  estate  at  which  an  ap- 
proved claim  may  be  contested,  viz.,  when 
application  la  made  for  sale  of  property, 
and  when  account  is  rendered  for  settle- 
ment: but  In  making:  contest  contestant  has 
affirmative  and  must  show  cause.  It  is  not 
necessary  to  consider  how  far  allowance 
and  approval  of  claim  resemble  or  give 
effect  of  judgment;  it  is  sufficient  to  say 
that  such  claim  is  to  "rank  among  acknowl- 
edged debts  of  estate,  to  be  paid  in  due 
course."  If  it  be  an  acknowledged  debt  it 
is  good  until  cause  be  shown. — Estate  of 
Loshe.  62  Cal.  418,  413:  Weihe  v.  Statham, 
47  Oil.  84,  85,  7  Pac.  143;  Estate  of  Swain, 
67  Cal.  637,  642,  8  Pac.  497;  Estate  of  More, 
121  Cal.  635,   639,  64  Pac.  148. 

4.  Same— la  qualified  Judgment,  not  con- 
rlaslre,  aor  a  Ilea. — A  claim  allowed  by  an 
administrator  is  in  certain  respects  in  na- 
ture of  judgment,  but  only  qualified  Judg- 
ment. It  is  not  lien  upon  any  real  or  per- 
sonal estate,  and  is  not  conclusive  upon 
heirs  of  estate. — Selna  v.  Selna,  125  Cal. 
357,  362.  58  Pac.  16. 

ft.  Saaie— Mast  draw  Interest. — Above  sec- 
tion Is  in  harmony  with  numerous  deci- 
sions which  hold  that  for  some  purposes 
allowance  of  claim  is  judgment.  It  is  true 
that  allowance  is  not  conclusive  upon  heirs; 
but  this  amounts  only  to  saying  that  for 
some  purposes  it  is  not  judgment. — Estate 
of  Glenn,  74  Cal.  567,  568,  16  Pac.  396. 

6.  Same  —  Same  —  Or  not  passed  upon, 
contested. — Where  account  is  presented  for 
settlement  after  due  notice,  any  creditor 
or  person  interested  may  contest  same,  and 
may  object  to  any  Item  of  charge  or  credit, 
or  to  any  claim  allowed,  or  not  passed  upon 
on  settlement  of  any  previous  account,  and 
may  thereupon  have  his  objection  settled 
and  determined  under  above  and  next  sec- 
tion.—Estate  of  McDougald,  146  Cal.  191, 
194.  79  Pac.  878,  879. 

7.  Contest— Evidence  confined  to  excep- 
tions.—If  when  an  account  is  contested, 
trial  and  evidence  must  be  confined  to  par- 
ticular Items  excepted  to  and  to  grounds 
of  exceptions  thereto.  No  judgment  settling 
account  can  be  based  on  special  verdict  of 
Jury  alone,  unless  all  of  items  of  account 
are  excepted  to.  This  strengthens  presump- 
tion that  statute  does  not  require  that  con- 
test of  account  must  be  submitted  to  jury 
on  demand  of  pary  in  contest. — Estate  of 
Sanderson,  74   Cal.   199,  209,   15  Pac.   753. 

&  Contracts  by  executor  — Not  bladlag 
•a  estate. — Executor  is,  in  ordinary  cases. 
Personally  liable  upon  contracts  made  by 
him  In  his  representative  capacity,  after 
death  of  person  whom  he  represents,  and 
■imported  by  some  new  consideration.—* 
Estate  of  Page,  57  Cal.  288,  242;  Estate  of 


Moore,  72  Cal.  335,  342,  13  Pac.  880;  Mad- 
dock  v.  Russell,  109  Cal.  417,  424,  42  Pac. 
139;  Moffltt  v.  Rosencrans,  136  Cal.  416,  418, 
69  Pac.  87.  See  Thomas  v.  Moore,  52  Ohio 
St.  200,  205,  39  N.  E.  80S. 

9.  Credits  stipulated— Propriety  not  ad- 
mitted.— A  stipulation  by  heirs  of  an  estate. 
In  settlement  of  final  account  of  adminis- 
trator, who  had  filed  eight  semi-annual  re- 
turns since  year  1893  as  required  by  above 
section,  "that  all  Items  of  credit  contained 
in  amended  final  account  .  .  .  except  an 
item  of  62,090.18,  are  correct,  same  having 
been  gone  into  at  former  hearing  of  first 
final  account  herein  filed,"  was  not  in- 
tended to  be  received  as  conclusively  show- 
ing expenditures  to  be  Just  and  proper,  and 
as  duly  established  by  the  vouchers,  but 
went  no  further  than  to  admit  that  returns 
showed  Certain  total  expenses  for  given 
periods. — Estate  of  Hedrick,  127  Cal.  184, 
185,  59  Pac.   590. 

10.  Findings  on  contested  account— Part 
of  Judgment-roll. — While,  In*  proceeding  for 
settlement  of  contested  account  of  execu- 
tors, it  is  not  incumbent  upon  court  to 
make  and  file  express  findings,  still,  when 
account  is  assailed  in  any  particular  for 
matters  not  appearing  upon  its  face,  court 
may  properly  make  express  findings  upon 
such  Issues,  and,  when  it  does  so,  such  find- 
ings become  as  much  part  of  judgment-roll 
as  judgment  order  itself,  or  account  and 
exceptions  thereto,  which  constitute  plead- 
ings of  parties. — Miller  v.  Lux,  100  Cal.  609. 
613,  35  Pac.  345,  639. 

11.  Illegal  or  unjust  claim*— To  be  re- 
jected.—  It  Is  duty  of  court  carefully  to 
scrutinize  account,  and  to  reject  all  claims 
of  executor  illegal  in  themselves  or  unjust 
in  fact.  The  court  might  perhaps  overlook 
particular  objections  which  were  not  called 
to  its  attention;  and  exceptions  are  per- 
mitted in  aid  of  court  when  performing  its 
duty  of  making  account  correct. — Estate  of 
Sanderson,  74  Cal.  199,  210,  15  Pac.  753; 
Estate  of  Kennedy,  120  Cal.  458,  463,  52 
Pac.  820;  Estate  of  More,  121  Cal.  635.  639. 
5%  Pac.  148;  Estate  of  Turner,  128  Cal.  388, 
398,  60  Pac.  967;  Estate  of  Franklin.  133 
Cal.  584,  585,  687,  66  Pac.  1081;  Estate  of 
Wllley,  140  Cal.  238,  243,  73  Pac.  998. 

12.  Same— -In  abseaee  of  exception*. — An 

executor  or  administrator  derives  his  power 
to  act  as  such  from  will  or  order  of  court: 
but  in  his  conduct  of  affairs  of  estate  he  is 
subject  largely  to  discretion  and  control  of 
court.  The  court  is  bound  to  protect  estate, 
and,  as  far  as  may  be,  rights  of  all  con- 
cerned. Publication  Is  had,  that  all  Inter- 
ested may  have  an  opportunity,  by  written 
exceptions,  to  call  attention  of  court  to 
alleged  errors  or  defects  In  accounts,  but. 
In  absence  of  exceptions,  court  may,  and 
should,  Inquire  Into  any  matter  which  may 
seem  to  court  objectionable,  and  pass  judg- 
ment thereon;  and.  in  presence  of  specific 
objections,  court  Is  not  limited  to  these 
specific    objections. — Estate    of    Sanderson. 
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74  Cal.  199,  208,  15  Pac.  753;  Estate  of  Ken- 
nedy, 120  Cal.  458,  463,  62  Pac.  820;  Estate 
of  Spanier,  120  Cal.  698,  701,  53  Pac.  357; 
Estate  of  More,  121  Cal.  635,  639,  54  Pac. 
148;  Estate  of  Franklin,  133  Cal.  584,  587, 
65  Pac.  1081;  Estate  of  Willey,  140  Cal.  238, 
243,   73   Pac.   998. 

13.  Same— Credits  not  allowed,  because 
uot  objected  to.  —  To  hold  that  executor 
should  be  entitled  to  benefit  of  every  credit 
to  himself  in  his  account  which  is  not  spe- 
cifically objected  to  by  party  ih  <  Interest 
would  be  to  deprive  court  of  its  wholesome 
supervision  over  accounts  of  executors  and 
administrators,  and  encourage  negligence 
and  open  way  for  fraud. — Estate  of  Sander- 
son,  74  Cal.   199,   202,   15  Pac.   763. 

14.  Interested  party— Entitled  to  hear- 
ing*.— Parties  interested  in  estate  are  en- 
titled to  be  heard  upon  propriety  of  ex- 
penditures of  administrator;  otherwise, 
administrator  might  through  judgments, 
conclusively  permitted  in  courts,  allow 
whole  estate  to  be  squandered. — Gurnee  v. 
Maloney,  38  Cal.  85,  88,  99  Am.  Dec.  852. 

15.  Same— Creditor  Is. — Creditor  is  inter- 
ested in  estate  of  deceased  within  meaning 

.    of   above   section. — Tompkins   v.   Weeks,    26 
Cal.  51,  57. 

16.  Item  —  Inadvertently  omitted,  con- 
tested.— Fact  that  heirs,  legatees,  and  cred- 

*  itors  are  expressly  permitted  under  above 
section  to  contest  matters  not  included  and 
passed  upon  in  any  former  account,  neces- 
sarily Implies  that  administrator  is  not  pre- 
cluded from  going  behind  former  account 
and  bringing  forward  charges  which, 
through  inadvertence  or  oversight,  may 
have  been  omitted. — McrKeany  v.  Black,  117 
Cal.    687,   589,    49   Pac.   710. 

17.  Same  — Not  In  former  account,  not 
concluded. — Where  an  item  was  matter  not 
passed  upon  on  settlement  of  any  former 
account,  and  contestant  had  his  day  in 
court,  and  was  allowed  to,  and  did,  con- 
test charge,  it  could  not  have  contested 
item  in  any  former  account  because  no 
former  account  contained  it.  No  matter 
what  was  contained  in  former  accounts, 
item  in  dispute  had  been  only  once  in  any 
account,  and,  when  so  in,  contestant  filed 
his  objection  in  writing,  produced  its  wit- 
nesses and  was  given  hearing,  and  settle- 
ment of  only  account  of  executor  was  not 
conclusive  as  to  such  item.  —  Estate  of 
Adams,  131  Cal.  415,  417,  63  Pac.  838;  Guar- 
dianship of  Wells,  140  Cal.  ^349,  353,  73 
Pac.   1065. 

IK  Learal  charges  proved— After  account 
settled. — Charges  admitted  to  be  legal,  but 
not  allowed  merely  because  not  proved  in 
appointed  mode,  certainly  do  not  stand  on 
less  meritorious  ground  than  charges 
which,  through  Inadvertence  and  oversight, 
may  have  been  omitted,  and  if  administra- 
tor may  go  behind  former  account  for  pur- 
pose of  bringing  forward  charges  of  latter 
character,  by  parity,  he  may  do  likewise  in 


respect  to  the  former,  and  there  is  nothing 
in  statute  which  expressly  precludes  him 
from  doing  so. — Walls  v.  Walker,  37  Cal. 
424,   426. 

19.  Nefflect  to  settle  — Doe*  not  prevent 
contest. — To  say  that  as  to  matters  which 
pertain  to  his  final  account  as  trustee,  and 
for  which  he  seeks  judicial  sanction,  con- 
testant shall  not  be  heard,  because  adminis- 
trator has  chosen  to  neglect  final  settle- 
ment of  estate,  hardly  comports  with  doc- 
trine of  courts  of  equity  in  such  cases. — 
Estate  of  Misamore,  90  Cal.  169,  170,  27 
Pac.  68. 


20.  No  special  Issues  lu  settlement  of 
count. — There  may  be  manifest  propriety  in 
requiring,  at  request  of  party,  issues  of 
fact,  such  as  ordinarily  arise  in  contest  of 
probate  of  will  (Was  testator  of  unsound 
mind?  Was  he  subjected  to  undue  influ- 
ence?) to  be  tried  by  jury.  But  proceeding 
in  probate,  for  settlement  of  account,  is  suj 
generis,  bearing  but  distant  and  incomplete 
analogy  to  procedure  for  an  accounting  in 
equity. — Estate  of  Sanderson,  74  Cal.  199, 
208,  15  Pac.  753. 

21.  Objection  to  Jurisdiction — After  con- 
test, overruled. — On  appeal  from  order  de- 
nying motion  for  new  trial  upon  contest 
over  final  account  of  executor,  latter  ob- 
jected that  order  appointing  him  as  such 
executor  was  void,  because  proper  citations 
to  heirs  were  not  issued  and  served.  He 
took  charge  of  property  of  estate  as  execu- 
tor, having  duly  qualified  under  order.  For 
twenty  odd  years  he  remained  in  posses- 
sion, claiming  no  right,  save  as  executor, 
and  now  presents  his  final  account  as  such, 
asking  for  settlement  and  discharge,  and 
in  very  proceeding,  objects  to  jurisdiction 
of  court.  Order  appointing  him,  and  under 
which  he  qualified,  recites  that  citations 
had  been  duly  issued  and  served,  and  notice 
duly  given  according  to  law.  If  notice  were 
not  in  fact  given,  it  was  fault  of  appellant, 
and  his  taking  possession  of  estate  was 
wrongful.  He  can  not  make  this  objec- 
tion.— Estate  of  Moore,  95  Cal.  34,  36,  30 
Pac.  106. 

22.  Title— Issues  of  not  In  probate  Juris- 
diction.— Where  upon  hearing  of  annual  ac- 
count, legatee  under  will  objected  thereto 
upon  ground  that  executor  had  moneys  and 
personal  property  of  estate  not  accounted 
for,  and,  in  answer  thereto,  executor  set 
up  that  he  was  guardian  of  minor,  and  that 
said  property  was  her  property,  .and  he  held 
it  as  guardian,  and  had  returned  it  to 
court  in  his  inventory  and  appraisement  of 
her  estate,  issues  raised  by  objections  of 
legatee,  and  answer  of  executor,  involved 
question  as  to  where  legal  title  to  this  per- 
sonal property  rested,  and  there  was  an 
issue  over  which  probate  court  had  no 
Jurisdiction. — Estate  of  Haas,  97  Cal.  232, 
233,  31  Pac.  893;  Buckley  v.  Superior  Court, 
102  Cal.  6,  8,  41  Am.  St.  Rep.  135,  36  Pac. 
360.  See  Wright  v.  Wright,  11  Colo.  App. 
470,  475,  53  Pac.  684. 
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23.  Suae— Moneys  in  trust.  —  In  settle- 
ment of  an  account  of  an  administratrix, 
question  whether  she  was  holding:  as  her 
own  a  sum  of  money  in  controversy,  or 
whether  it  was  transferred  to  her  under 
such  circumstances  by  her  father,  as  execu- 
tor, that  she  would  hold  property  subject 


to  same  trust,  is  question  which  can  not  be 
considered.  If  she  did  so  hold  property  in 
trust,  that  question  can  be  determined  only 
in  personal  action  against  her  to  enforce 
trust. — Estate  of  Vance,  141  Cal.  624,  626, 
76  Pac.  823. 


§1637.    SETTLEMENT  OF  ACCOUNTS  TO  BE  CONCLUSIVE,  WHEN 

AND  WHEN  NOT.    The  settlement  of  the  account  and  the  allowance  thereof 

jy  the  court,  or  upon  appeal,  is  conclusive  against  all  persons  in  any  way 

interested  in  the  estate,  saving,  however,  to  all  persons  laboring  under  any 

legal  disability,  their  right  to  move  for  cause  to  reopen  and  examine  the 

account,  or  to  proceed  by  action  against  the  executor  or  administrator,  either 

individually  or  upon  his  bond,  at  any  time  before  final  distribution ;  and  in  any 

action  brought  by  any  such  person,  the  allowance  and  settlement  of  the  account 

is  prima  facie  evidence  of  its  correctness. 

History:     Enacted  March  11,   1872,  re-enactment  of  §  237  Probate 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  372. 


SETTLEMENT— WHEN  CONCLUSIVE 
AND  WHEN  NOT. 

1.  As  to  remedy  by  appeal. 

2.  Same — Order  of  settlement  and  allow- 

ance conclusive  as  to  whom. 

3.  Account — Not  settled  by  order  before 

account  filed. 

4.  Administrator  may  go  behind  former 

account. 

5.  Same — Not  concerned  with  disposition 

of  moneys  of  estate. 

6.  Allowance — After   due   notice,   conclu- 

sive. 

7.  Same — Of   claim,   has   force   of   judg- 

ment. 

8.  Same  —  Same  —  Rule  applies  to  debts 

only. 

9.  Amount    chargeable — Fixed    by    order 

settling  account. 

10.  Appeal — Only  those  interested  and  ap- 

pearing, parties  to. 

11.  Attorney — Can  not  appeal  from  order 

settling  final  account. 

12.  Same — Contracting  with  representative 

admits  jurisdiction. 

13.  Same — May  claim  more  than  allowed 

in  probate  court. 

H.  Decree  settling  account  —  May  be  at- 
tacked for  fraud. 

15.  Differences    of    co-executors  —  Within 

jurisdiction  of  probate  court. 

16.  Distributive  shares — Charged  with  ad- 

vances to  distributees. 

IT.  Same — Same — Exceeding  share,  real  es- 
tate subject  to  payment. 

18.  Errors  in  computation — Not  considered 

on  appeal. 

19.  Execution  —  Not  issuable  against  ad- 

ministrator. 

20.  Executor  in  doubt— Should  test  right 

to  money. 
C.C.P.— 201  3201 


21,  22.  Family  allowance  paid — Sustained  by 
subsequent  order. 

23.  Findings — Express,  need  not  be  filed. 

24.  Same — May  be  filed,  when  account  as- 
sailed. 

25.  Interest  in  estate — Not  determined  on 
hearing  account. 

26.  Items — Allowed  upon  notice,  are  con- 
clusive. 

27.  Same — Disallowed  in  previous  accounts, 
re-examined. 

28.  Lien   for  pasturage   of   animals  —  Al- 
lowed to  administrator. 

29.  Moneys   paid   to   attorneys   to   contest 
will — Disallowed. 

30.  New  trial — After  hearing  on  account, 
.     not  provided  for. 

31.  Order — Administrator  borrow  and  pay 
money  to  surviving  partner,  void. 

32.  Same  —  Settling  —  Conclusive    as   to 
items  passed  on  only. 

33.  Same — Same — Administrator    may    re- 
pair oversight. 

34.  Same — Is  judgment,  and  appealable. 

35.  Same — Same — And  unimpeachable. 

36.  Same — Same — Same — Whether  final  or 
any  other  account. 

37.  Same — Same  — ' '  Settling  and  correct- 
ing an  account. ' ' 

38.  Orders  in  probate — Rule  of  conclusive- 
ness, applies  to. 

39,40.  Payment  —  Made    to    protect    estate, 
without  authority — Disallowed. 

41.  Same — Of  claims  not  required  before 
settlement  of  account. 

42.  Same — Of  non -existing  claim  by  collu- 
sion, disallowed. 

43.  Same — To   avoid   administration — Dis- 
allowed. 

44.  Same  —  To  release  mortgage,  without 
presentation — Disallowed. 
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45.  Same — To  surviving  partner  to  cover 

loss — Disallowed. 

46.  Petition  —  Account   and    objections  — 

Pleadings  in  contest. 

47.  Property    left  ~  Determined    on    final 

settlement. 

48.  Propriety  of  payments  to  beneficiaries 

— Not    determined    on    hearing    ac- 
count. 

49.  Refusal  to  settle  statement  —  Not  re- 

viewable on  general  appeal. 

50.  Settlement  —  Between     administratrix 

and  partner,  bars  action. 

51.  Settlement   of  accounts  —  Is   a   judg- 

ment. 

1.  As  to  remedy  by  appeal. — The  supe- 
rior court  has*  Jurisdiction  to  charge  an 
administratrix,  in  the  settlement  of  her  ac- 
counts, with  the  amount  of  money  or  prop- 
erty which  has  come  to  her  hands,  and  her 
remedy  for  any  improper  charge  so  made  is 
by  appeal  from  the  order  settling  the  same. 
—Estate  of  Hall,  154  Cal.  633,  98  Pac.   269. 

Aa  to  who  may  appeal,  see  par.  10,  this 
note. 

2.  Same— Order  of  settlement  and  allow- 
ance conclusive  aa  to  whom. — The  order  of 
settlement  and  allowance  by  the  court  Is 
conclusive  against  all  persons  in  any  way 
interested  in  the  estate,  and  can  only  be 
attacked  in  the  absence  of  fraud  and  collu- 
sion upon  appeal. — L.  Harter  Co.  v.  Geisel, 
18  Cal.  App.   282,  285,  122  Pac.  1094. 

3.  Account — Not  settled  by  order  before 
account  Med. —  An  order  of  probate  court, 
which  undertook  to  direct  dismissal  of  an 
action  brought  by  administrator  upon  claim 
alleged  to  be  due  estate,  and  to  find  there- 
upon that  there  was  no  property  in  hands 
of  administrator  both  to  state  and  settle 
his  account  to  that  extent,  determined  his 
rights  in  that  regard  and  settled,  or  at- 
tempted to  settle,  his  account  as  effectually 
as  If  order  had  been  made  after  he  had 
filed  an  account.  Such  order  was  erroneous. 
—Estate  of  Bullock,  75  Cal.  419,  421,  17  Pac. 
540.  See  State  ex  rel.  Kelly  v.  Second  Judi- 
cial District  Court,  25  Mont.  33,  38,  63  Pac. 
717. 

4.  Administrator  may  go  behind  former 
account.  —  Fact  that  heirs,  legatees,  and 
creditors  are  expressly  permitted  to  con- 
test matters  not  Included  and  passed  upon 
in  any  former  account  necessarily  implies 
that  administrator  is  not  precluded  from 
going  behind  former  account  and  bringing 
forward  charges  which,  through  inadvert- 
ence or  oversight,  may  have  been  omitted. 
—Walls  v.  Walker,  37  Cal.  424,  426,  99  Am. 
Dec.  290;  Estate  of  Adams,  131  Cal.  415,  417, 
63  Pac.  838. 

5.  Same— Not  concerned  with  disposition 
of  moneys  of  estate.  —  After  settling  ac- 
count of  an  administrator,  court  made  order 
directing  pro  rata  payment  on  claims  al- 
lowed, and  certain  payment  upon  account 
of  family  allowance,   from  which   adminis- 


trator appealed.  Disposition  which  court 
might  make  of  moneys  In  his  hands  be- 
longing to  estate  is  immaterial  to  admin- 
istrator. All  that  he  is  concerned  In  upon 
settlement  of  account  is  to  be  credited  with 
various  payments  he  had  made,  and  to  have 
accounts  settled  According  to  correct 
amount  In  his  hands.  Whatever  disposi- 
tion court  makes  of  this  amount  is  no  con- 
cern of  his,  and  if  the  parties  interested 
therein  make  no  objection  to  order,  they 
should  be  content. — Estate  of  Sarment,  123 
Cal.  331,  334,  55  Pac.  1015. 


6.  Allowance  After  due  notice*  conclu- 
sive.— On  appeal  from  order  settling  final 
account,  exception  was  taken  to  an  item 
of  expenditure  by  executors  in  construc- 
tion of  tomb  over  remains  of  decedent: 
that  Item  having  been  allowed  and  ap- 
proved in  settlement  'of  first  and  second 
final  accounts,  as  found  by  court  after  due 
and  sufficient  notice  of  filing  of  said  ac- 
count, and  of  time  and  place  of  hearing 
thereon,  and  appearing  that  neither  of  said 
orders  were  appealed  from,  set  aside,  or 
modified,  order  of  allowance  of  such  item 
was  conclusive. — Estate  %  of  Marshall,  118 
Cal.  379,  381,  50  Pac.  540;  Estate  of  Grant, 
131  Cal.  426,  429.  63  Pac.  731. 

7.  Same  — Of  claim  has  force  of  Judn> 
ment. — By  our  probate  law,  claims  against 
an  estate  which  have  been  allowed  by  ad- 
ministrator and  probate  Judge  have  force 
and  effect  of  judgments.  At  common  law 
an  administrator  who  paid  a  claim  without 
suit,  did  so  at  his  peril.  The  evident  design 
of  our  law  was,  by  protecting  administra- 
tor in  payment  of  such  claims  as  were  duly 
presented  and  allowed,  to  prevent  property 
of  estates  from  being  squandered  in  use- 
less and  expensive  litigation.  —  Estate  of 
Deck  v.  Gherke,  6  Cal.  666,  669;  Estate  of 
Hidden,  23  Cal.  362,  363;  Magraw  v.  Mc- 
Glynn,  26  Cal.  420,  430;  Gurnee  v.  Maloney, 
38  Cal.  85,  88,  99  Am.  Dec.  352. 

See  note  65  Am.  Dec.  122,  12S. 

8.  Same  — -  Same  — -  Rule  applies  to  debts 
only. — The  rule  that  claims  allowed  by  ad- 
ministrator and  probate  Judge  have  force 
and  effect  of  judgments,  applies  only  to 
such  claims  as  were  debts  against  deceased, 
and  not  to  expenses  incurred  or  disburse- 
ments made  by  administrator  in  his  man- 
agement of  estate,  which  latter  claims  are 
conclusive  only  after  having  been  allowed 
by  probate  court  upon  settlement  of  ac- 
count, after  notice  to  parties  interested. — 
Estate  of  Deck  v.  Gherke,  6  Cal.  666,  669: 
Gurnee  v.  Maloney,  38  Cal.  85,  88,  99  Am. 
Dec.  352. 

9.  Amount  chargeable— Fixed  by  order 
settling  account. — Order  or  decree  of  pro- 
bate court  settling  account  of  executor 
being  appealable  is  to  be  treated  as  final 
and  conclusive  of  amount  of  which  execu- 
tor was  then  chargeable. — Estate  of  Stott, 
52  Cal.  403,  406;  Reynolds  v.  Brumagim,  54 
Cal.  254,  258;  Tobelman  v.  Hildebrandt,  72 
Cal.  313,  315,  14  Pac.  20;  Estate  of  Couts. 
87    Cal.    480,    483,    25    Pac.    685;    Estate    of 
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Marshall,  118  Cal.  879,  381,  50  Pac.  540; 
Estate  of  Fernandez,  119  Cal.  579,  582,  51 
Pac.  851;  Estate  of  Grant,  131  Cal.  426,  429, 
€3  Pac.  781. 

I*.  Appeal  — Only  those  Interested  and 
appearing;,  parties  to. — Upon  settlement  of 
account  of  an  executor  or  administrator 
only  those  persons  interested  in  estate  who 
appear  in  superior  court  and  make  some 
objection  or  exception  to  account,  or  in 
tome  way  make  themselves  parties  to  rec- 
ord to  that  proceeding;  are  necessary  par- 
ties to  appeal  from  any  order  made  therein, 
and  other  persons  equally  interested  and 
equally  affected  by  order,  but  who  do  not 
see  fit  to  make  any  contest  or  objection  to 
account,  or  to  any  matters  stated  therein, 
need  not  be  served  with  notice  of  appeal. 
—Estate  of  McDougald,  143  Cal.  476,  482,  77 
Pac.  443,  79  Pac.  878,  879. 

Aa  te  remedy  by  appeal,  see  par.  1,  this 
note. 

11.  Attorney— Can  mot  appeal  from  order 
settltag  Baal  account. — Attorney  of  exec- 
utor can  not  appeal  from  decree  settling: 
final  account  of  executor. — Briggs  v.  Breen, 
123  Cal.  667,  660,  56  Pac.  633,  886;  Estate 
of  Kruger,  143  Cal.  141,  145,  146,  76  Pac. 
891. 

12.  Same— Contracting*  with  representa- 
tive admltn  Jurisdiction* — The  probate  court 
court  having  jurisdiction,  it  must  of  neces- 
sity have  power  to  do  full  and  complete 
justice  between  parties,  and  where  an  at- 
torney contracts  with  representative  of 
estate,  knowing  that  in  law  val^ie  of  his 
services,  so  far  as  they  are  to  be  burden 
upon  estate,  is  to  be  fixed  by  court  in  pro- 
bate, he  can  not  be  heard  to  say,  if  derelic- 
tion is  charged  against  him,  that  question 
is  not  one  cognizable  before  that  tribunal 
to  which  alone  he  must  look  for  compen- 
sation.— Estate  of  Kruger.  123  Cal.  391,  394, 
55  Pac  1066. 

IS.  Same— May  claim  more  than  allowed 
la  probate  court.  —  The  attorneys  of  an 
executor  are  not  personally  "interested  In 
the  estate"  within  meaning  of  above  section, 
and  are  not  in  virtue  of  same  estopped  to 
claim  more  than  was  allowed  to  executor 
for  their  compensation,  on  settlement  of 
his  final  account;  law  being  that  estate  is 
not  liable  to  attorney,  it  must  be  also  that 
attorney  is  not  interested  in  estate. — Briggs 
v.  Breen,  123  Cal.  657,  659,  56  Pac.  633,  886. 

14.  Decree  settling;  account— May  be  at- 
tacked for  fraud. — The  decree  of  probate 
court,  settling  account  of  an  administrator, 
nay  be  attacked  for  fraud  or  mistake,  like 
other  judgments. — Tobelman  v.  Hildebrandt, 
*2  Cal.  313,  315,  14  Pac.  20;  La  tail  lade  v. 
Orena,  91  Cal.  565,  577,  25  Am.  St.  Rep.  223, 
27  Pac.  924. 

1*.  Differences  of  co-executors  —  Within 
J">1attetien  of  probate  court. — One  of  two 

executors  filed,  as  he  had  right  to  do, 
teparate  account  in  which  existence  of  co- 
executor  was  entirely  ignored.  The  co- 
eiecutor  did  not  appeal,  and  consequently 


took  no  part  in  proceedings,  and  it  is  pos- 
sible he  is  not  included  among  persons  de- 
scribed In  above  section  against  whom 
settlement  and  allowance  of  account  is  de- 
clared to  be  conclusive.  The  whole  sub- 
ject belongs  to  jurisdiction  of  probate 
court,  and  is  not  subject  of  civil  suit  by 
one  of  executors  against  the  other. — Hope 
T.  Jones,  24  Cal.  90,  94% 

16.  Distributive  snares  —  Charged  with 
advances  to  distributees.  —  Distributive 
shares  of  minors  should  be  charged  with 
money  advanced  for  their  support  by  exec- 
utor or  administrator,  and  same  rule  holds 
good  in  respect  of  payments  to  adult  dis- 
tributees and  legatees.  The  accountant  is 
entitled  to  credit  against  these  to  full  ex- 
tent of  payments  made  to  them,  whether 
ordered  by  court  or  not. — Estate  of  Moore, 
96  Cal.  622,  529,  81  Pac.  684. 

17.  Same— Same— Exceeding  share,  real 
estate  subject  to  payment. — Where  admin- 
istrator had  advanced  money  to  widow,  he 
was  entitled  to  decree  that  amounts  so 
advanced  should  be  charged  against 
widow's  entire  distributive  share  of  estate, 
whether  same  consisted  of  money  or  real 
estate,  or  both;  if  her  share  of  money  of 
said  estate  distributed  was  not  sufficient 
to  pay  such  advances,  court  should  have 
made  distribution  of  her  share  of  real  es- 
tate subject  to  payment  of  amount  found 
to  be  due  from  her  to  administrator  by  de- 
cree.— Estate  of  Moore,  96  Cal.  522,  530,  31 
Pac.  584. 

18.  Errors  In  computation  —  Not  consid- 
ered on  appeal. — Errors  in  computation  of 
interest,  charged  against  executor  upon 
balance  which  has  been  in  his  hands,  need 
not  be  considered  upon  appeal  from  order 
settling  account,  since,  when  account  again 
comes  before  court  for  settlement,  any  such 
error  can  be  corrected. — Estate  of  Pease,  31 
Cal.  Dec.  406,  408,  85  Pac.  149. 

19.  Execution— Not  Issuable  against  ad- 
ministrator.— Although  there  may  be  sup- 
plemental settlement  of  accounts,  when 
decree  of  distribution  is  made,  particular 
purpose  and  office  of  that  decree  is  to  deter- 
mine heirship  of  claimants,  and  to  declare 
succession,  and  heirs  may  not,  as  creditors 
may,  upon  final  settlement,  issue  execution 
against  administrator  for  money  or  other 
property  in  his  hands. — Estate  of  Kennedy, 
129  Cal.   384,   387,   62  Pac.  64. 

20.  Executor  In  doubt— Should  test  right 
to  money.  —  Where  there  is  in  hands  of 
executor  money,  which  executor  claims  does 
not  belong  to  estate,  he  should  himself  take 
steps  to  test  right,  if  serious  questions 
exist;  and,  if  he  is  improperly  charged,  his 
remedy  is  to  appeal  from  decree  settling 
his  final  account. — Estate  of  Burdick,  112 
Cal.  387,  391,   44  Pac.  734. 

21.  Family  allowance  paid — Sustained  by 
subsequent  order.  —  In  matter  of  paying 
family  allowance  administrator  is  not  re- 
quired to  wait  for  order  of  court,  but  may 
make  necessary  expenditures  as  exigencies 
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occur,  and  court  will  allow  such  sums  as 
may  be  reasonable  In  settlement. — Estate 
of  Lux,  100  Cal.  606,  608,  35  Pac.  345. 

22.  An  order  for  family  allowance  to 
widow  of  deceased,  in  which  court  ordered 
and  decreed  an  allowance  in  aggregate  sum 
of  thirty-nine  thousand  dollars  to  be  paid 
within  twenty  days  by  executors,  was  de- 
termination that  Widow  was  entitled  to 
such  family  allowance,  and  executors 
having:  paid  sum  were  entitled  to  credit  in 
settlement  of  their  accounts  for  amount 
thus  fixed  by  court  as  reasonable  and 
proper  sum  to  be  paid  to  surviving:  widow 
for    that    purpose,    although    at    time    this 

,  money  was  paid  there  was  no  order  au- 
thorizing: executors  to  make  such  payments. 
— Estate  of  Lux,  100  Cal.  606,  608,  35  Pac. 
345;  Estate  of  Lux,  114  Cal.  89,  90,  45  Pac. 
1028;  Crew  v.  Pratt,  119  Cal.  131.  138,  51 
Pac.   44. 

23.  Findings     Express,  need  not  be  filed. 

—Miller  v.  Lux,  100  Cal.  609,  613,  35  Pac. 
345,  639;  Estate  of  Levinson,  108  Cal.  450, 
454,  41  Pac.  483,  42  Pac.  479;  Lyons  v. 
Marcher,  119  Cal.  382,  383,  51  Pac.  559;  Es- 
tate of  Walker,  125  Cal.  242,  249,  73  Am. 
St.  Rep.  40,  67  Pac.  991. 

24.  Same  — -  May  be  filed,  when  account 
assailed. — While  in  proceeding  for  settle- 
ment of  account  of  an  executor,  or  admin- 
istrator, it  is  not  incumbent  upon  court  to 
make  and  file  express  findings,  still,  when 
account  is  assailed  in  any  particular  for 
matters  not  appearing  on  its  face,  court 
may  properly  make  express  findings  upon 
such  issues,  as  was  done  in  Estate  of  Moore, 
96  Cal.  522,  31  Pac.  584,  and  when  it  does 
so,  such  findings  become  as  much  a  part  of 
judgment-roll  as  judgment  or  order  Itself, 
or  account  and  exceptions  thereto,  which 
constitute  pleadings  of  parties. — Miller  v. 
Lux,  100  Cal.  609,  613,  36  Pac.  345,  639; 
Estate  of  Adams,  131  Cal.  415,  420,  63  Pac. 
838.  See  Estate  of  Levinson,  108  Cal.  450, 
464,  41  Pac.  483,  42  Pac.  479;  Lyons  v. 
Marcher,  119  Cal.  382,  383,  51  Pac.  659;  Es- 
tate of  Walker,  125  Cal.  242,  249,  73  Am.  St. 
Rep.  40,  57  Pac.  991;  Estate  of  Adams,  128 
Cal.  380.  388,  57  Pac.  569,  60  Pac.  965. 

25.  Interest  In  estate— Not  determined  on 
hearing:  account.  —  Whether  person  claim- 
ing to  have  an  interest  in  an  estate  is  en- 
titled to  any  standing  is  matter  which 
should  be  determined  on  hearing  for  dis- 
tribution, rather  than  upon  settlement  of 
an  account,  and  particularly  is  this  true 
where  items  contained  in  account  are  obvi- 
ously improper,  and  it  is  duty  of  court  for 
that  reason,  of  Its  own  motion,  to  reject 
them.— Estate  of  Wllley,  140  Cal.  238,  243, 
73  Pac.  998. 

2*.  Items— Allowed  upon  notice  are  con- 
clusive.— Items  in  final  account,  allowed  in 
previous  accounts,  settled  after  due  and 
sufficient  notice,  are  conclusive  and  can  not 
be  re-examined  upon  settlement  of  final  ac- 
count.—Walls   v.    Walker,    37    Cal.    424,    432. 


99    Am.   Dec.    290;    Estate   of  Marshall,   118 
Cal.  379,  381,  50  Pac.  640. 

See,  also,  notes  68  Am.  Dec.  84;  86  Am. 
Dec.  145. 

27.  Same  —  Disallowed  In  previous  ac- 
counts re-examined.  —  Above  section  pre- 
scribes effect  of  settlement  of  an  admin- 
istrator's account  as  against  "all  persons 
in  any  way  Interested  In  the  estate/'  viz., 
heirs,  legatees,  and  creditors.  There  is 
nothing  in  this  provision  of  statute  which 
precludes  administrator  from  bringing  for- 
ward in  succeeding  annual  account  or  In 
his  final  account  such  charges  in  his  favor 
as  may  have  been  refused  allowance  at 
some  former  accounting,  merely  because 
administrator  failed  from  any  cause  to  pro- 
duce technical  proof  required  by  statute. — 
Walls  v.  Walker,  37  Cal.  424,  426,  99  Am. 
Dec.   290. 

28.  Lien  for  pasturaare  of  animals— Al- 
lowed to  administrator. — An  administrator 
may  in  good  faith  release  animals  belong- 
ing to  estate  of  deceased  from  lien  for 
pasturage. — Estate  of  Armstrong,  125  Cal. 
603,  605,  58  Pac.  183;  Estate  of  Freud,  131 
Cal.  667,  671,  63  Pac.  1080. 

29.  Moneys  paid  to  attorneys  to  contest 
will— Disallowed. — An  Item  of  one  thousand 
dollars  paid  by  one  who  was  appointed  ad- 
ministrator to  attorneys  to  contest  probate 
of  document  offered  for  probate  as  will  of 
deceased  was  properly  disallowed.  It  was 
not  charge  against  estate;  it  was  affair  of 
heirs,  as  such,  to  contest,  if-  they  wished, 
probate  of  document — not  of  administrator. 
The  latter  is  an  officer  to  administer  estate 
for  benefit  of  those  interested,  leaving  in- 
terested parties  to  settle  their  own  differ- 
ences.— Estate  of  Parsons,  65  Cal.  240,  3 
Pac.  817;  Henry  v.  Superior  Court,  93  Cal. 
660,  673,  29  Pac.  230;  Estate  of  McKinney. 
112  Cal.  447,  453,  44  Pac.  743;  Estate  of  San- 
born, 98  Cal.  103,  104,  32  Pac.  865;  Estate 
of  Olmstead.   120  Cal.  447,  453.  52  Pac.   804. 

See  note  93  Am.  St.  Rep.  896. 

30.  New  trial— After  bearlaa;  on  account, 
not  provided  for. — The  proceeding  of  mo- 
tion for  new  trial  does  not  apply  to  pro- 
bate order  settling  account  of  an  executor 
or  administrator. — Estate  of  Herteman,  73 
Cal.  545,  15  Pac.  121;  Estate  of  Sanderson. 
74  Cal.  199,  209,  16  Pac.  753:  Estate  of 
Franklin,  133  Cal.  684,  686,  65  Pac.  1081. 

SI.  Order  —  Administrator  borrow  and 
pay  money  to  surviving-  partner,  void. — On 

very  imperfect  and  unsatisfactory  showing, 
without  notice  to  any  of  parties  Interested 
in  estate,  upon  request  of  surviving  part- 
ner and  consent  of  administrator  upon  same 
day  petition  was  presented,  court  author- 
ized and  directed  administrator  to  pay  to 
such  surviving  partner  five  thousand  dol- 
lars out  of  assets  of  estate;  and  to  enable 
him  to  carry  out  this  order,  authorised  ad- 
ministrator to  borrow  money  on  interest  at 
3  per  cent  per  month.  Court  had  no  juris- 
diction to  make  order  and  administrator 
had   no  authority  to  execute   it. — Tompkins 
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v.  Weeks.    26    Cal.    51,    60.     See    Wilson    T. 
Meyer,  23  Utah  529,  536,  65  Pac.  488. 

32.  Same  —  Settling  —  Conclusive  a*  to 
Items  passed  on  only.  —  Settlement  of  an 
annual  account  is  not  conclusive,  even  as 
against  heirs,  legatees,  and  creditors,  ex- 
cept as  to  such  matters  as  were  actually 
Included  in  such  former  account  and  di- 
rectly passed  upon  by  court. — Walls  v. 
Walker.  37  Cal.  424,  42«;  Estate  of  Mar- 
shall, 118  Cal.  379,  381.  50  Pac.  540;  Estate 
of  Adams,  131  Cal.  415,  417,  63  Pac.  838. 

See  notes  63%Am.  Dec.  84;  86  Am.  Dec.  145. 

33.  Same— Same— Administrator  may  re- 
pair oversight. — The  fact  that  heirs,  lega- 
tees, and  creditors  are  thus  expressly  per- 
mitted to  contest  matters  not  included  and 
passed  upon  in  any  former  account  neces- 
sarily implies  that  administrator  is  not 
precluded  on  going:  behind  former  account 
and  bringing  forward  charges  which  from 
inadvertence  or  oversight  may  have  been 
omitted.— Walls  v.  Walker,  37  Cal.  424,  426. 

34.  Same— Is   Judgment,   and   appealable. 

—Contention  that  order  settling  account  of 
administrator  is  not  "Judgment"  can  not 
be  sustained.  Every  direction  of  court  or 
judge  made  in  writing  and  not  included  in 
judgment  is  denominated  an  order.  An 
order,  as  distinguished  from  final  Judgment, 
is  judgment  or  conclusion  of  court  upon 
any  motion  or  proceeding.  This  is  an  ap- 
pealable order  under  subdivision  3  section 
953.  ante.  It  is  not  an  order  which  dis- 
charges administrator  from  his  trust,  but 
It  is  one  which  may  be  reopened  or  vacated 
or  set  aside,  and  upon  appeal  from  an  order 
settling  administrator's  account,  all  pro- 
ceedings leading  up  to  it,  including  evi- 
dence upon  which  it  is  based,  are  open  to 
reYiew.— Estate  of  Rose,  80  Cal.  166,  170, 
22  Pac.  86;  Estate  of  Couts,  87  Cal.  480, 
482.  25  Pac.   685. 

As  to  order  of  settlement  being  a  Judg- 
ment, see  par.  51,  this  note. 

35.  Same — Same— And     vn  Impeachable. — 

An  order  of  probate  court  allowing  or  disal- 
lowing'final  account  is  final  settlement  and 
adjudication  of  matter  of  which  it  assumes 
to  dispose,  and  it  can  not  thereafter  be 
collaterally  attacked  or  Impeached  in  same 
or  any  other  court  by  parties  thereto  or 
those  in  privity  with  them. — Tobelman  v. 
Hildebrandt,  72  Cal.  313,  315,  14  Pac.  20. 

M.  Same — Same  —  Same  —  Whether  anal 
•r  any  other  aeeonnt. — It  is  clear  that  when 
proper  notice  has  been  given  it  is  conclu- 
sive as  to  all  items  contained  in  it,  except 
as  against  persons  laboring  under  disabil- 
ity. In  this  respect  there  is  no  difference 
between  final  account — that  is,  one  made 
with  view  to  immediate  distribution  of 
estate — and  any  other  account  —  Estate  of 
Grant,  131  Cal.  426,  429,  63  Pac.  731. 

ST.  Same— Same — "Settling  and  correct- 
hf  an  account." — It  is  claimed  that  order, 
entitled   in    transcript   "order   settling   and 


correcting  an  account/'  fs  not  appealable, 
because  not  an  order  settling  account.  But, 
while  informal,  order  that  account  ''be  and 
same  is  hereby  allowed  and  approved,  ex- 
cept as  to  matters  following,  etc.,"  Is  an 
order  settling  account. — Estate  of  Sander- 
son, 74  Cal.  199,  216,  15  Pac.  753. 

88.  Orders  In  probate — Rule  of  conclu- 
siveness, applies  to. — A  Judgment  or  order 
of  court  having  jurisdiction  is  conclusive 
of  all  matters  involved  which  might  have 
been  disputed  at  hearing,  although  no  ob- 
jection was  In  fact  made.  This  rule  ap- 
plies to  settling  of  accounts,  the  same  as 
to  any  other  proceeding. — Estate  of  Grant, 
131  Cal.  426,  63  Pac.  731;  Estate  of  Bell, 
142  Cal.  97,  102,  75  Pac.  679;  Estate  of  Mc- 
Dougald,    146   Cal.   191,   79   Pac.   878,   879. 

38.  Payment  —  Made  to  protect  estate, 
without  authority— Disallowed.  —  Adminis- 
trator, with  view  of  protecting  estate,  and 
on  suspicion  that  property  was  worth  more 
than  amount  due  on  first  mortgage,  in  good 
faith,  but  acting  upon  his  own  judgment, 
without  any  application  to  or  direction 
from  probate  court,  bid  off  property  at 
five  thousand  dollars.  The  money  was  paid 
upon  his  own  responsibility,  without  any 
authority  from  probate  court,  and  sum  and 
the  Items  of  interest  on  money  borrowed  to; 
enable  him  to  make  payments  being  ob- 
jected to  by  contestant,  can  not  be  al- 
lowed.— Tompkins  v.  Weeks,  26  Cal.  51,  60; 
Estate  of  Miner,  46  Cal.  564,  669;  Estate  of 
Moore,  72  Cal.  335,  342,  13  Pac.  880;  Es- 
tate of  Rose,  80  Cal.  166,  173,  22  Pac.  86. 

40.  Under  provision  of  this  code  no  pay- 
ment made  by  person  without  authority 
can  be  validated  when  same  payment,  if 
made  by  duly  qualified  administrator, 
would  not  be  sanctioned  or  allowed  in  his 
account. — Estate  of  Heeney,  3  Cal.  App.  548, 

86  Pac.  842. 

41.  Same— Of  claims  not  required  before 
settlement  of  account. — There  Is  nothing  In 
statutes  which  requires  payment  of  claims 
against  executor  for  services  rendered  or 
materials  furnished  to  estate  during  ad- 
ministration before  they  can  be  allowed  in 
settlement  of  his  account. — Estate  of  Couts, 

87  Cal.  480,  482,  26  Pac.  685;  Pennie  v. 
Roach,  94  Cal.  515,  522,  29  Pac.  956,  30  Pac. 
106;  Estate  of  Dudley,  123  Cal.  256,  257,  55 
Pac.  897. 

42.  Same— Of  non-existing  claim  by  col- 
lusion, disallowed.  —  Where  claim  was  for 
demand  not  then  due  and  payable  to  claim- 
ants, and  its  allowance  by  administrator 
as  claim  of  that  character  was  result  of 
collusive  understanding  and  arrangement 
between  administrator  and  his  co-sureties, 
upon  bond  of  intestate,  to  relieve  himself 
and  them  from  their  obligations  on  bond, 
at  sacrifice  of  estate,  the  Item  in  account 
was  erroneously  allowed. — Estate  of  Hill, 
67   Cal.   238,  241,   7  Pac.   664. 


43.     Same— To  avoid  administration— Dis- 
allowed.— An  item  of  two  hundred  and  fifty 
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dollars  paid  on  debt  secured  by  mortgage 
on  property  of  estate  was  properly  disal- 
lowed in  the  account  of  administrator  be- 
fore letters.  He  testified  that  object  for 
which  this  and  other  payments  were  made 
was  to  dispense  with  necessity  for  probate 
proceedings  which  all  of  heirs  were  seek- 
ing to  avoid.  Acts  done  with  deliberate  in- 
tent to  avoid  compliance  with  powers  of 
law  can  not  receive  sanction  of  law  whose 
mandate  actor  sought  through  such  acts 
to  evade.  The  most  formal  agreement  can 
not  dispense  with  usual  proceedings  fixed 
by  law  for  settling  estate  of  deceased  per- 
son.— Estate  of  Heeney,  3  Cal.  App.  548,  86 
Pac.  842. 

4 

44.  Same— To  release  mortgage,  without 
presentation  —  Disallowed.  —  A  payment  to 
release  mortgage  can  not  be  allowed  with- 
out presentation  of  claim  to  court  for  ap- 
proval. It  is  possible  that  after  an  action 
to  foreclose  mortgage  has  been  commenced 
administrator  might  be  authorized  to  com- 
promise or  fully  pay  demand  without  such 
presentation  or  allowance,  but  this  single 
exception  to  general  rule  that  no  action 
against  an  estate  will  lie  unless  a  claim 
has  been  presented,  can  not  be  construed 
as  conferring  upon  an  administrator  sweep- 
ing general  authority  to  pay  all  debts  by 
mortgage  without  either  presentation  or 
suit. — Estate  of  Heeney,  8  Cal.  App.  548,  86 
Pac    842. 

45.  Same— To  surviving  partner  to  cover 
loss  Disallowed* — An  item  of  four  hundred 
fifteen  dollars  charged  by  an  administrator 
as  money  paid  to  partner  of  deceased  to 
cover  loss  in  running  hotel  was  disallowed 
by  court.  Whether  such  charge  could  be 
allowed  under  any  circumstances  it  is  not 
necessary  to  decide,  because  there  was  no 
sufficient  evidence  of  item. — Estate  of  Her- 
teman,  73  Cal.  545,  547,  15  Pac.  121. 

46.  Petition  —  Account  and  objections  — 
Pleading*  In  contest. — In  proceedings  for 
settlement  of  an  account,  petition  and  ac- 
count and  tHe  written  objections  filed  to  it 
are  pleadings,  which  clerk  of  court  is  re- 
quired to  attach  to  copy  of  Judgment,  and 
this  constitutes  Judgment-roll. — Estate  of 
Isaacs,  80  Cal.  106;  Estate  of  Page,  57  Cal. 
238.  239;  Miller  v.  Lux,  100  Cal.  609,  613,  35 
Pac.  845,   639. 

47.  Property  left— Determined  on  final 
settlement. — It  Is  function  of  court,  in  mak- 
ing decree  of  final  settlement,  to  determine 
\  hat  property  and  establish  what  money 
belonging  to  estate  is  left  in  hands  of  ad- 
ministrator for  full  administration. — Estate 
of  Kennedy.  129  Cal.  384,  386,  62  Pac.  64. 


48.     Propriety    of    payments    to    seneficl- 
arles— Not  determined  on  hearing  aceoantt. 

— Executors,  in  anticipation  of  distribution 
to  them  as  devisees  in  trugt,  have  made 
certain  payments  to  those  claiming  as  bene- 
ficiaries of  trust.  Propriety  of  these  pay- 
ments ought  not  to  be  determined  on  set- 
tlement of  their  account  as  executors,  where 
it  may  happen  that  estate  will  never  be 
distributed  to  them,  and,  in  that  case,  al- 
lowance to  them  of  such  payment  in  settle- 
ment of  their  account  as  executors  would 
be  wrong  to  rightful  distributees  (cone.  op. 
Beatty,  C.  J.). — Estate  of  tyilley,  140  Cal. 
238,  243,  73  Pac.  99*. 


48.     Refusal  to  settle  statement— Not 
viewable  on  general  appeal. — If  it  was  clear 

duty  of  court  to  settle  statement  of  case 
upon  notice  of  intention  to  move  for  new 
trial  after  an  order  settling  account  of  ad- 
ministrator, and  to  act  upon  motion,  man- 
damus to  compel  such  action  would  have 
been  proper  remedy;  but  where  court  re- 
fused to  settle  statement,  this  non-action — 
this  nothing — can  not  be  reviewed  on  gen- 
eral appeal  of  case. — Estate  of  Herteman, 
73  Cal.  546,  547,  15  Pac.  121;  Estate  of 
Franklin,  183  Cal.  584,  585,  65  Pac.  1081. 

50.  Settlement  —  Between  administratrix 
and  partner,  bars  action* — Where  settlement 
had  been  made  In  probate  court  between 
administratrix  and  surviving  partner,  and 
thereafter  final  account  of  administratrix 
was  allowed  by  court  and  administration 
closed,  to  a  complaint  of  plaintiffs,  as  heirs 
of  deceased,  that  defendant,  as  adminis- 
tratrix, be  required  to  make  full  discovery 
and  settlement  of  business  of  copartnership 
end  demanding  judgment  for  moneys  due 
estate,  a  demurrer  was  properly  sustained. 
The  facts  alleged  in  complaint  are  insuf- 
ficient to  avoid  bar,  arising  upon  settlement 
(between  administratrix  and  defendant  as 
surviving  partner)  appearing  to  have  been 
had  in  probate  court. — Kingsley  v.  Miller. 
45  Cal.  95,  96. 

See  note  48  Am.  Dec.  746. 

51.  Settlement    of    account*— Is    a    Jodn;- 

meat. — Settlement  of  accounts  of  an  execu- 
tor or  administrator,  though  sometimes 
spoken  of  as  an  order,  is  in  effect  judgment. 
—Miller  v.  Lux,  100  Cal.  609.  613,  35  Pac. 
345,  639;  Estate  of  Levinson,  108  Cal.  460, 
454,  41  Pac.  483,  42  Pac.  479;  Lyons  v. 
Marcher,  119  Cal.  382,  383,  51  Pac.  559;  Es- 
tate of  Walker,  125  Cal.  242.  249,  73  Am. 
St.  Rep.  40,  57  Pac.  991;  In  re  Clarke.  125 
Cal.  388,  394,  58  Pac.  22;  Estate  of  Adams. 
131  Cal.  415,  420,  63  Pac.  838. 
See,  also,  par.   34,   this  note. 


§1638.    PROOF  OF  NOTICE  OF  SETTLEMENT  OF  ACCOUNTS.     The 

account  must  not  be  allowed  by  the  court  until  it  is  first  proved  that  notice 

has  been  given  as  required  by  this  chapter,  and  the  decree  must  show  that  such 

proof  was  made  to  the  satisfaction  of  the  court,  and  is  conclusive  evidence  of 

the  fact. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  238  Probate  Act. 
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1.  Notice  of  settlement— Recital  of  fa 
decree,  conclusive  evidence  thereof. — Under 
above  section  duty  1b  cast  upon  probate 
court  to  ascertain  if  proper  notice  has  been 
given  before  allowing  account,  and  it  is 
directed  that  decree  shall  show  that  proof 


thereof  was  made  to  satisfaction  of  court, 
and,  when  so  made  and  so  shown,  recital 
thereof  in  decree  is  made  conclusive  evi- 
dence of  facts,  subject,  of  course,  to  review 
on  appeal  from  decree  in  proper  manner. 
— McClellan  v.  Downey,  63  Cal.  520,  528. 


§1639.    EXECUTOR  OR  ADMINISTRATOR,  IN  CASE  OF  DEATH  OF, 

PERSONAL  REPRESENTATIVE  TO  PRESENT  ACCOUNT.    If  any  executor, 

administrator  or  guardian  dies,  his  accounts  may  be  presented  by  his  personal 

representative  to,  and  settled  by,  the  court  in  which  the  estate  of  which  he  was 

executor,  administrator  or  guardian  is  being  administered,  and,  upon  petition 

of  the  successor  of  such  deceased  executor,  administrator  or  guardian,  such 

court  may  compel  the  personal  representatives  of  such  deceased  executor, 

administrator  or  guardian  to  render  an  account  of  the  administration  of  their 

testator  or  intestate,  and  must  settle  such  account  as  in  other  cases. 

History:  Original  section  enacted  March  24,  1874,  Code  Amdts. 
1873-4,  p.  373;  amendment  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  228,  held  unconstitutional,  see  history,  §  5 
ante;  repeal  approved  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  242; 
enactment  of  present  section  approved  March  18,  1905,  Stats,  and 
Amdts.  1905,  p.  216;  amendment  approved  March  4,  1911,  Stats,  and 
Amdts.  1911,  p.  280. 

DEATH    OF    EXECUTOR    OB    ADMINIS- 
TRATOR—REPRE8ENTIVE  TO 
ACCOUNT. 

1.  As  to  construction — Scope  of  section. 

2,3.  Account    of    deceased    executor — Settled 
,     by  court  of  equity. 

4.  Same — Probate  court  can  not  act. 

5.  Jurisdiction  —  Not   in   probate   over  all 

matters  of  estates. 

6.  Matters   of   probate  —  Jurisdiction   con- 

ferred. 

7.  No  provision  to  cite  administrator  of  ad- 

ministrator. 

8.9.  Removal  of  administratrix  —  Death  be- 
fore accounting  —  Her  administrator 
must  account. 

I.    Am  to  eoastraetloa— Scope  of  section 

takes  the  place  of  the  equitable  action 
formerly  recognized,  and  covers  the  entire 
field  of  accounting;  by  executors  and  admin- 
istrators so  long;  as  the  estate  itself  remains 
subject  to  the  Jurisdiction  of  the  court. — 
King  v.  Chase,  159  Cal.  423.  115  Pac.  207. 


2.  Aeeeaat  of  deceased  executor— Settled 
■y  eeart  of  equity. — L.  M.  Curtiss  died  tes- 
tate and  by  his  will  his  widow  was  nom- 
inated and  appointed  and  qualified  as  ex- 
ecutrix, and  entered  upon  discharge  of 
dutiet  of  her  trust.  Thereafter  widow  re- 
igned her  trust  as  executrix  without  hav- 
ing filed  any  account,  report  or  exhibit  of 
estate  of  her  husband  or  its  management  by 
her.  The  acts  of  said  executrix  could  be  in- 
wired  into  only  In  proceeding;  where  court 
would  have  Jurisdiction  of  her  and  her  legal 
representative,  and  she,  having;  been  per- 
muted to  reslgrn  her  trust  as  executrix  and 


to  die  without  ever  having;  rendered  to 
probate  court  any  account,  report  or  ex- 
hibit of  estate  or  of  its  management  by  her, 
court  of  equity  alone  had  power  to  adjust 
accounts  of  estate  to  which  she  was  execu- 
trix.— Estate  of  Curtiss,  65  Cal.  572,  574,  4 
Pac.  578;  Weihe  v.  Staham,  67  Cal.  84,  85,  7 
Pac.  143.  See  Deck  v.  Oerke.  12  Cal.  433, 
73  Am.  Dec.  559;  Estate  of  Herren,  40  Oreg. 
90,  95,  66  Pac.  688;  Moulton  v.  Smith,  16 
R.  I.  126,  127,  27  Am.  St.  Rep.  730,  12  Atl. 
891. 

3.  A  court  of  equity  has  Jurisdiction  of 
accounts  against  administrator  of  an  admin- 
istrator to  settle  account  of  his  intestate 
with  estate  of  which  he  was  administrator. 
— Bush  v.  Lindsey,  44  Cal.  121,  125;  Estate 
of  Allgie,  65  Cal.  228,  230,  3  Pac.  849;  Slater 
v.  McAvoy,  128  Cal.  437,  489,  56  Pac.  49; 
Moulton  v.  Smith,  16  R.  I.  126,  129,  27  Am. 
St.  Rep.  730,   12   Atl.  891. 

See  notes  61  Am.  Dec.  534;  73  Am.  Dec. 
559,  8  Am.  St.  Rep.  684. 

4.  Same  —  Probate   court   can   aot   act. — 

Probate  court  has  no  Jurisdiction  to  receive 
or  act  upon  an  account  presented  by  an  ex- 
ecutor of  an  executor  against  estate  of  tes- 
tator of  deceased  executor,  or  in  any  way 
act  upon  an  account  represented  by  peti- 
tioner as  executor  of  an  executor. — We  tiler 
v.  Fitch,  62  Cal.  688,  643. 

5.  Jarlsdlctloa— >Not  la  probate  over  all 
matters  of  estates. — While  probate  court 
possesses  general  probate  Jurisdiction,  yet 
in  view  of  language  of  section  of  constitu- 
tion conferring  probate  Jurisdiction,  it  can 
not  be  held  that  probate  court  has  Jurisdic- 
tion of  all  matters  relating  to  estates  of 
deceased  persons.  The  aid  of  statute  is 
requisite  in  order  to  afford  probate  courts 
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necessary  means— to  prescribe  mode — for 
exercise  of  their  Jurisdiction. — Bush  v. 
Lindsey.  44  Cal.  121,  125;  Haverstick  v.  Tru- 
del,  51  Cal.  431,  434;  Smith  v.  Westerfleld,  88 
Cal.  374.  378,  26  Pac.  206;  Moulton  v.  Smith, 
16  R.  I.  126,  27  Am.  St.  Rep.  730,  12  Atl.  891. 

6.  Matters  of  probate— Jurisdiction  con- 
ferred.— Authority  under  section  5,  of  ar- 
ticle VI  of  the  constitution,  as  relating:  to  a 
"matter  of  probate."— King;  v.  Chase,  159 
Cal.  424,  115  Pac.  207. 

7.  No  provision  to  cite  administrator  of 
administrator. — There  is  no  provision  of 
Probate  Act  which  authorizes  probate  court 
to  cite  administrator  of  an  administrator 
to  settle  account  of  his  intestate  with  estate 
of  which  he  was  administrator. — Bush  ▼. 
Lindsey,  44  Cal.  121,  124;  Wetzier  v.  Pitch, 
52  Cal.  638.  643;  Chaquette  v.  Ortet,  60  Cal. 
595,  601;  Estate  of  Curtiss,  65  Cal.  572,  573, 
574,  4  Pac.  578:  Weihe  v.  Statham,  67  Cal.  84, 
85,  7  Pac.  143;  Slater  v.  McAvoy,  123  Cal. 
437,  439,  56  Pac.  49.  See  Deck  v.  Gierke,  12 
Cal.  433,  73  Am.  Dec.  559;  Estate  of  Herren, 
40    Oreg.    90,    95,    66    Pac.    688;    Moulton    v. 


Smith.  16  R.  I.  126,  127,  27  Am.  St.  Rep.  730, 
12  Atl.  891. 

8.  Removed  administratrix— Death  before 
accounting*  —  Her  administrator  must  ac- 
count.— Under  the  provisions  of  the  above 
section  if  any  executor,  administrator,  or 
guardian  dies,  upon  petition  of  the  succes- 
sor of  such  deceased  executor,  administra- 
tor, or  guardian,  the  court  may  compel  the 
personal  representative  of  the  deceased  ex- 
ecutor, administrator,  or  guardian  to  render 
an  account  of  the  administration  of  their 
testator  or  intestate,  and  must  settle  such 
account  as  in  other  cases. — Estate  of  Phil- 
brook,  —  Cal.  App.  — ,  191  Pac.  77. 

9.  Hence,  in  a  case  in  which  the  letters 
of  an  administratrix  had  been  revoked,  and 
she  deceased  before  rendering  an  account 
of  her  administration  as  executrix,  the  ad- 
ministrator of  her  estate  may  be  required 
to  make  the  accounting  which  she  ahould 
have  made  before  her  death,  under  the  pro- 
visions of  the  above  section  and  section 
1629,  ante. — Estate  of  Philbrook,  —  Cal. 
App.  — ,  191  Pac.  77. 


§  1640.    HEARING  AFTER  PROOF  OF  SERVICE.     [Repealed.] 

History:  Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p.  373; 
amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  101;  repeal  approved  March  20,  1907,  Stats,  and  Amdts.  1907,  p. 
724,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  503. 


ARTICLE  III. 

THE  PAYMENT  OP  DEBTS  OF  THE  ESTATE. 


§  1643.    Order  in  which  debts  to  be  paid. 

$  1644.  Where  property  insufficient  to  pay 
mortgage. 

$  1645.  Estate  insufficient,  a  dividend  to  be 
paid. 

§  1646.  Funeral  expenses  and  expenses  of 
last  sickness. 

§  1647.  Order  for  payment  of  debts  and  dis- 
charge of  the  executor  or  admin- 
istrator. 

§  164S.  Provision  for  disputed  and  contin- 
gent claims. 


1 1649.  After  decree  for  payment  of  debts, 
executor  personally  liable  to  credi- 
tors. 

§  1650.  Claims  not  included  in  order  for  pay- 
ment of  debts,  how  disposed  of. 

1 1651.  Order  for  payment  of  legacies   and 

extension  of  time. 

1 1652.  Final  account,  when  to  be  made. 

1 1653.  Neglect  to  render  final  account,  how 

treated. 


§  1643.  ORDER  IN  WHICH  DEBTS  TO  BE  PAID.  The  debts  of  the  estate, 
subject  to  the  provisions  of  section  twelve  hundred  and  five,  must  be  paid  in 
the  following  order : 

1.  Funeral  expenses ; 

?.  The  expenses  of  the  last  sickness ; 
.  3.  Debts  having  preference  by  the  laws  of  the  United  States ; 

4.  Judgments  rendered  against  the  decedent  in  his  lifetime,  and  mortgages 
and  other  liens  in  the  order  of  their  date ; 

5.  All  other  demands  against  the  estate. 

If  a  debt  is  payable  in  a  particular  kind  of  money  or  currency,  it  must  be 
paid  only  in  such  money  or  currency.    If  the  estate  is  insolvent,  no  greater 
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rate  of  interest  must  be  paid  upon  any  debt,  from  the  time  of  the  first  publica- 
tion of  notice  to  creditors,  than  is  allowed  by  law  on  judgments. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  239  Probate 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  229,  held  unconstitutional,  see  history,  §  5  ante; 
amendment  approved  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  726, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  503. 


PAYMENT  OP  DEBTS— ORDER  OF. 

1.  Alimony  —  Order  for  —  Judgment  and 

preferred  claim. 

2.  Amount  for  funeral  and  monument — 

Governed  by  custom. 

3.  Burial — Not  among  statutory  duties  of 

executors. 

4.  Same — Right  of  in  surviving  spouse  or 

next  of  kin. 

5.  Death  of  decedent — Destroys  lien  of  at- 

tachment. 

6.  Dividend — Out  of  general  assets  upon 

full  amount. 

7.  Expenses   6f   last   sickness   of   wife — 

Payable  by  husband. 

8.  Funeral  expenses  —  Preferred  claim — 

Subdivision  1. 

9.  Funeral  expenses  of  wife — Payable  by 

husband. 

10.  Judgments — Preference  given  to,  as  to 

mortgages. 

11.  Lien  enforced — Death  between  attach- 

ment and  judgment 

12.  Monument  at  grave  —  At  expense   of 

estate. 

13.  Same — Authorized  by  court  and  law- 

writers. 

14.  Same  —  Cost  of,   part  of   funeral   ex- 

penses. 

15.  8ame — To  wife,  allowance  for,  if  hus- 

band poor. 

16.  Mortgage  debt — No  preference  where 

no  proceeds  to  rest  on. 

17, 18.  Necessity  of  administration. 

19.  Order  of   payments  prescribed  —  Can 

not  be  changed. 

20.  Phrase  "last  sickness"  liberally  inter- 

preted. 
21,22.  Retaining  expenses — Funeral  expenses. 

23.  Same — Holding  out  commissions. 

24.  Words  "claim1'  and  "demand"  are 

synonymous. 

1.  AUsaany  —  Order  for  —  Judgment  and 
preferred  claim* — Alimony,  accrued  under 
order  of  court,  is  a  Judgment  rendered 
against  decedent  during:  his  lifetime,  and, 
consequently,  a  preferred  claim  against  his 
estate.— Estate  of  Smith,  122  Cal.  462,  464, 
55  Pac.  249. 

2.  llmaunf  far  funeral  and  monument— 
Germed  ay  cwrtom. — The  amount  allowed 
for  expenses  of  funeral  and  monument 
should  be  governed  by  custom  of  like  rank 
and  condition  in  society;  distinction  being 
made  in  this  respect  between  solvent  and 
insolvent  estates. — Estate  of  Weringer,  100 
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Cal.  345,  347,  34  Pac.  825.  See  Fletcher  v. 
American  B,  &  T.  Co.,  Ill  Ga.  300,  78  Am. 
St.    Rep.    164,    36    S.    E.    767. 

3.  Burial— Not  among  statutory  duties  of 
executors. — It  is  provided  by  above  section 
that  executors  or  administrators  must  pay 
"funeral  expenses";  but  It  has  certainly 
been  custom  in  this  country  for  next  of  kin, 
and  not  executor  or  administrator,  to  have 
custody  of  dead  body  before  funeral,  and 
to  bury  it.  Indeed,  under  our  probate  sys- 
tem, it  can  not  be  determined  who  executor 
or  administrator  Is  until  after  proper  time 
for  funeral  has  elapsed  and  burial  of  dead 
body,  and  is  not  to  be  found  in  statutory 
enumeration  of  rights  and  duties  of  execu- 
tors and  administrators. — Enos  v.  Snyder, 
131  Cal.  68,  71,  82  Am.  St.  Rep.  330,  63  Pac. 
170. 

As  to  right  and  duty  of  burial— In  general, 

see  Kerr's  Cyc.  Civ.  Code,  2d  ,ed.,  5  655  and 
note  pars.  2-24. 

Same— In  case  of  testamentary  disposi- 
tion, see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  5  655 
and  note  par.  4. 

4.  Same— Right  of  In  surviving  spouse 
or  next  of  kin. — Some  one  must,  of  necessity, 
bury  the  dead,  and  must  have  temporary 
possession  of  dead  body  for  that  purpose. 
In  few  cases  where  there  has  been  any  ques- 
tion on  subject,  equity  has  been  Invoked, 
and  courts  of  equity  have  assumed  juris- 
diction and  have  given  necessary  remedies; 
and  it  has  been  generally  declared  that 
right  of  burial  of  deceased  wife  or  husband 
belongs  to  surviving  spouse,  and  in  other 
cases  to  next  of  kin  being  present  and  hav- 
ing ability  to  perform  service. — Enos  v. 
Snyder,  131  Cal.  68,  70,  82  Am.  St.  Rep.  330, 
63  Pac.  170. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  5  655  and 
note  pars.  2,  3. 

5.  Death  of  decedent— -Destroys  Hen  of 
attachment. — No  preference  is  given  to  any 
debt  of  one  class  over  others  of  same  class, 
and  to  make  It  clear  that  no  preference 
among  debts  of  any  class,  except  those  in 
the  fourth  subdivision  of  above  section,  was 
intended,  next  section  declares  that  if  es- 
tate be  insufficient  to  pay  all  debts  of  any 
one  class,  fund  must  be  distributed  pro  rata 
among  all  debts  of  that  class.  The  provi- 
sions of  above  section  are  utterly  inconsis- 
tent with  proposition  that  an  attachment- 
Hen  continues,  notwithstanding  death  of 
debtor,  for  if  it  is  subsisting  lien,  debts 
secured  thereby  must  of  necessity  be  en- 
titled to  preference  over  other  debts  of 
same  class. — Myers  v.  Mott,  29  Cal.  369, 
369,  89  Am.  Dec.  49;  Hensley  v.  Morgan,  47 
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Cal.  628,  621;  Ham  ▼.  Cunningham,  SO  Cat 
365,  866;  Day  v.  Superior  Court,  61  Cal.  489, 
494;  Holladay  v.  Hare,  69  Cal.  615,  617,  11 
Pac.  28. 

See  notes  88  Am.  Dec.  465;  39  Am.  Dec. 
611;  70  Am.  Dec.  703;  80  Am.  Dec.  139,  142; 
8  Am.  St.  Rep.  289. 

6.  Dividend— Out  of  general  asset*  upon 
fall  amount. — The  preference  given  to  mort- 
gage-debts by  above  section  is  by  section 
1644,  post,  clearly  limited  to  proceeds  aris- 
ing from  property  mortgaged,  either  upon 
foreclosure-sale  or  sale  by  administrator 
under  section  1569,  ante.  However,  in  cal- 
culating dividend  to  be  paid  out  of  general 
assets,  where  there  has  been  no  sale  of 
property  mortgaged,  debt  must  be  classed 
as  claim  of  fifth  class  of  above  section 
and  allowed  dividend  estimated  upon  full 
amount  of  claim  without  any  deduction 
for  probable  proceeds  of  future  sale. — Es- 
tate of  McDougald,  146  Cal.  191,  202,  79  Pac. 
878. 

7.  Expenses  of  last  slekness  of  wife- 
Payable  by  husband. — Among  items  allowed 
in  an  account  of  an  administrator  were  the 
following:  "Dr.  Cook,  medical  services  last 
illness,  $46.50;  Dr.  Ferguson,  same,  $10.60; 
Dr.  Rogers,  same.  $50.00;  Blodget  A  Dudley, 
drugs,  $18.35;  Mary  Dougherty,  nurse  last 
illness,  $25.00."  The  objection  to  these  items 
were  properly  taken,  being  such  as  hus- 
band of  deceased  was  bound  to  pay. — Es- 
tate of  Weringer,  100  Cal.  846,  846,  34  Pac. 
825. 

8.  Funeral  expenses—Preferred  elalm 
Subdivision  1. — A  claim  for  funeral  expenses 
is  a  preferred  debt  of  the  first  class  and  is 
payable  as  soon  as  the  executor  or  admin- 
istrator has  sufficient  funds  in  his  hands 
(section  1646).  It  is  not  a  debt  arising  upon 
a  contract  made  by  the  decedent  in  his 
lifetime,  and  a  creditor's  claim,  as  defined 
in  section  1493,  ante,  is  not,  therefore,  re- 
quired to  be  presented  as  a  basis  for  action. 
— Golden  Gate  Undertaking  Co.  v.  Taylor, 
168  Cal.  94,  52  L.  R.  A.  (N.  S.)  1162,  141  Pac. 
922. 

As  to  funeral  expenses,  generally,  see  par. 
3,  this  note,  post.  11  1646  and  note.  ' 

9.  Funeral  expenses  of  wife— Payable  by 
husband. — At  common  law  husband  is  bound 
to  bury  his  deceased  wife  in  suitable  man- 
ner and  was  bound  to  defray  necessary 
funeral  expenses.  Although  rule  is  not 
universal  in  this  country  it  prevails  in 
most  of  states.  The  duty  is  one  which  is 
involved  in  obligation  of  husband  to  main- 
tain wife  while  living;  he  has  control  of 
body  of  deceased  wife  and  must  care  for 
the  same,  and  may  select  proper  place  for 
interment,  regardless  of  wishes  of  her 
parents  or  other  relatives. — Estate  of  Wer- 
inger. 100  Cal.  345,  346.  34  Pac.  825. 

10.  Judgments— Preference  given  to*  as 
to  mortgages. — In  above  section,  In  making 
provision  for  payment  of  debts,  there  is 
given  to  "judgments  rendered  against  dece- 
dent    in     his     lifetime,"     same     preference 


against  general  assets  which  la  given  to 
mortgages  against  particular  property 
covered  by  lien  of  mortgage.  The  payment 
of  judgments  "in  the  order  of  their  dates" 
Is  the  enforcement  of  their  liens. — Morton 
T.  Adams,  124  Cal.  229,  230,  73  Am.  St.  Rep. 
40,  56  Pao.  1038. 


11.  Lien  enforced  —  Death  between  at- 
tachment and  Judgment. — Under  above  sec- 
tion, if  literally  construed,  probate  court 
could  only  pay  debt  secured  in  course  of 
administration,  without  reference  to  lien. 
Under  it  only  two  kinds  of  liens  are  au- 
thorized to  be  paid,  vis.,  judgments  ren- 
dered against  deceased  during  his  lifetime 
and  mortgages  in  order  of  their  date.  There 
are  many  liens  other  than  those  authorized 
to  be  paid  by  any  express  provision  of 
Probate  Act.  There  is  no  good  reason  why 
district  court  has  no  jurisdiction  to  en- 
force lien  acquired  upon  real  or  personal 
property  in  course  of  judicial  proceedings, 
where  defendant  in  action  dies  after  lien 
has  attached  and  before  judgment,  and  no 
other  specific  remedy  is  provided  (dis.  op. 
Sawyer,  J.). — Myers  v.  Mott,  29  Cal.  359, 
880,  89  Am.  Dec.  49. 


U.  Monument  at  grave— At  expense  of 
estate* — Probate  court  has  Jurisdiction  to 
authorise  erection  of  monument  at  grave 
of  deceased  at  expense  of  estate. — Van 
Bmon  v.  Superior  Court,  76  Cal.  589,  590,  9 
Am.  St.  Rep.  258,  18  Pac.  877.  See  Gallaway 
v.  Estate  of  McPherson,  67  Mich.  646,  11 
Am.  St.  Rep.  596,  35  N.  W.  114;  Estate  of 
Webb,  165  Pa.  St.  330,  44  Am.  St  Rep.  666, 
80  Atl.  827. 


13.  Same— Authorised  by  courts  and  law- 
writers. — The  contention  is  that  Jurisdic- 
tion of  superior  courts  in  matters  of  pro- 
bate is  defined  by  statute,  and  that  statute 
does  not  authorise  erection  of  monuments 
at  graves  of  deceased  persons  at  expense 
of  their  estates,  and  that  cost  of  erection 
of  monument  is  not  any  part  of  funeral 
•expenses.  The  answer  to  this  is  that  courts 
and  law-writers  have  so  treated  it,  and  we 
think  court  had  jurisdiction  to  authorize 
erection  of  a  monument. — Von  Emon  v.  Su- 
perior Court,  76  Cal.  589,  690,  9  Am.  St.  Rep. 
258,  18  Pac.  877;  Estate  of  Weringer,  100 
Cal.  345,  347,  34  Pac.  826. 

See  note   78  Am.  SL  Rep.   183. 

14.  Same— Cost  of,  part  of  funeral  ex- 
penses.— Even  where  there  is  no  testamen- 
tary disposition  or  direction  to  erect  monu- 
ment over  grave,  courts  will  allow 
reasonable  sum  to  be  paid  out  of  funds  of 
estate  for  erection  of  monument,  putting 
expense  on  ground  of  funeral  expenses. — 
Estate  of  Kopplkus,  1  Cal.  App.  84,  87,  81 
Pac.   732. 


15.  Same  To  wife*  allowance  for.  If  hus- 
band poor. — Whether  or  not  administrator 
ought  to  have  been  allowed  anything  on 
account  of  a  "monument"  depends  upon 
circumstances.  Included  in. the  obligation 
to  give  his  deceased  wife  decent  burial, 
is   duty  of   placing   some   mark   of  identlfi- 
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cation  over  her  resting-place.  •  If  husband 
be  poor,  and  deceased  leaves  considerable 
estate,  former  ought  not  to  be  expected  to 
contribute  much  to  monument,  and  it  would 
be  proper,  in  such  case,  for  court  to  fix 
leasonable  amount  to  be  allowed  for  that 
purpose. — Estate  of  Werlnger,  100  Cal.  345, 
317.  34  Fac.   825. 

16.  Mortgage-debt— No  preference  where 
so  proceed*  to  rest  on. — The  effect  of  above 
and  two  next  succeeding  sections  properly 
construed  is  that,  with  respect  to  proceeds 
of  mortgaged  property,  mortgage-debt  shall 
have  preference  and  be  first  paid,  and  that 
while  there  are  no  proceeds  before  court 
upon  which  such  preference  can  operate, 
claim  has  no  preference  at  all  and  must  be 
classed  with  other  demands.— Estate  of  Mc- 
Dougald,  146  Cal.  191,  202,  79   Pac.  878. 


17.  Necessity  of  administration. — Title 
to  the  real  estate  of  a  deceased  testate 
vests  immediately  in  his  devisees,  and  they 
may  convey  the  same  without  administra- 
tion, whether  they  are  domestic  or  foreign 
devisees. — Phelps  v.  Grady,  168  Cal.  73,  141 
Pac.  926. 

18.  The  heirs  of  a  nonresident  intestate 
leaving  real  estate  in  California  may  con- 
vey complete  title  so  far  as  they  are  con- 
cerned to  such  property  without  ancillary 
administration  in  the  state  of  California. 
—Phelps  v.  Grady,  168  Cal.  1,  141  Pac.  926. 

It.  Order  of  payments  prescribed— -Can 
set  be  changed. — Above  section  (Probate 
Act  I  239)  prescribes  order  in  which  debts 
of  estate  shall  be  paid,  and  in  case  of  de- 
ficiency of  estates,  section  241  of  Probate 
Act  (code  fi  1645,  post),  provides  that  "no 
creditor  of  any  one  class  shall  receive  any 
Payment  until  all  those  of  the  preceding 
class  shall  be  paid."  Neither  administra- 
tor nor  probate  court  has  any  authority  to 
change  order  of  payments. — Tompkins  v. 
Weeks,  26  Cal.  51,  66. 

2*.  Phrase  "last  sickness"  liberally  In- 
tersreted. — It  would  seem  obvious  enough 
that  phrase  "last  sickness"  in  above  sec- 
tion must  mean  something  more  than  serv- 
ices rendered   in    extremis,   and   something 


more  than  same  phrase  in  statutes  author- 
izing nuncupative  wills. — McLean  ▼.  Crow, 
88  Cal.  644,  648,  26  Pac.  596. 

21.  Retaining  expenses  —  Funeral  ex- 
penses.— Under  above  section,  funeral  ex- 
penses rank  as  a  debt  of  the  estate  similar 
in  character  to  other  debts  in  many  re- 
spects, but  payable  in  preference  to  all 
other  debts,  and  the  provision  of  section 
1646,  post,  that  the  administrator,  as  soon 
as  he  has  sufficient  funds  in  his  hands, 
must  <pay  the  funeral  expenses,  expenses  of 
last  illness  and  allowance  made  for  the 
family  of  the  deceased,  means  that  as  soon 
as  he  has  funds  in  his  hands  applicable  to 
that  purpose  he  must  pay  these  claims. — 
Estate  of  Magorty,  169  Cal.  163,  146  Pac. 
430. 

As    to    funeral    expense*    generally,    see 

par.   8,   this   note,  post,    §  1646   and   note. 

22.  The  succeeding  sentence  of  section 
1646,  post,  that  "he  may  retain  in  his  hands 
the  necessary  expenses  of  administration," 
qualifies  the  preceding  part  and  allows  the 
administrator,  subject  to  the  discretion  and 
power  of  the  court  to  order  him  to  do  other- 
wise, to  retain  enough  to  pay  his  ex- 
penses of  administration  until  it  becomes 
due  under  an  order  of  the  court. — Estate  of 
Magorty,  169  Cal.   163,  146  Pac.  430. 

23.  Same  —  Holding:    out    commissions. — 

The  administrator,  however,  may  not  in  all 
cases  hold  out  enough  to  pay  his  commis- 
sions, because,  under  section  1647,  post, 
the  court  has  control  of  that  matter  and 
may  order  payment  of  debts  as  the  circum- 
stances of  the  estate  may  require,  which 
would  give  it  authority  to  direct  the  pay- 
ment of  money  for  funeral  expenses  prior 
to  the  allowance  or  payment  of  the  com- 
missions.— Estate  of  Magorty,  169  Cal.  163, 
146  Pac.  430. 

24.  Word*  "claim"  and  "demand"  are 
synonymona^ — The  words  "claim  or  demand 
against  estate  of  deceased"  ought  to  re- 
ceive same  interpretation  as  they  do  where 
found  in  several  provisions  of  this  code. 
In  that  connection  word  "claim"  and  "de- 
mand" are  used  synonymously. — Estate  of 
McCausland,  62  Cal.  668,  576. 


§1641    WHERE   PROPERTY   INSUFFICIENT   TO   PAY   MORTGAGE. 

The  preference  given  in  the  preceding  section  to  a  mortgage  or  lien  only 

extends  to  the  proceeds  of  the  property  subject  to  the  mortgage  or  lien.    If  the 

proceeds  of  such  property  are  insufficient  to  pay  the  mortgage  or  lien,  the  part 

remaining  unsatisfied  must  be  classed  with  general  demands  against  the  estate. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  240  Probate 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  229,  held  unconstitutional,  see  history,  §  5.  ante; 
amendment  approved  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  726, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  503. 

MORTGAGE— PROPERTY  INSUFFICIENT      2.  Same  —  When   no  proceeds,   ranks   as   un- 

TO  PAY.  secured. 

h  Mortgage-debt  —  Participates  in  dividends      3    The  ' '  proceeds '  '—Not  those  not  in  mort- 
prior  to  sale.  gage. 
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1.  Mortgage  debt — Participate*  la  divi- 
dends prior  to  »ale. — The  second  clause  of 
above  section  does  not  have  effect  of  dec- 
laration that  prior  to  sale  mortgage-debt 
can  not  participate  in  any  dividend  of  gen- 
eral assets. — Estate  of  McDougald,  146  Cal. 
191,   202.  79  Pac.  878. 

2.  Same— When    io    proceeds,    ranks    mm 

unsecured. —  As  preference  of  mortgage- 
debt  is  limited  to  proceeds  of  property,  it 
follows  that  where  there  are  no  proceeds  in 
question  there  can  be  no  preference,  and 
mortgage-debt  In  such  circumstances  ranks 
as  an   unsecured  claim  and  stands  in  fifth 


class  as  to  general  assets. — Estate  of  Mc- 
Dougald,  146  Cal.  191,  202,  79  Pac.  878. 

3.  Tbe  "proeeeda"  —  Not  tfcosc  not  1m 
mortgage. — Above  section  provides  that  if 
proceeds  of  property  mortgaged  are  Insuffi- 
cient to  pay  mortgage,  "part  remaining  un- 
satisfied must  be  classed  with  other  de- 
mands against  the  estate."  The  word 
"proceeds"  as  here  used  does  not  include 
the  rents  of  property  accruing  before  sale, 
at  least  where  rents,  issues,  and  profits 
of  property  are  not  Included  In  mortgage. 
— Estate  of  McDougald,  146  Cal.  196,  201, 
79  Pac.  876. 


§  1646.    ESTATE  INSUFFICIENT,  A  DIVIDEND  TO  BE  PAID.     If  the 

estate  is  insufficient  to  pay  all  the  debts  of  any  one  class,  each  creditor  must 

be  paid  a  dividend  in  proportion  to  his  claim ;  and  no  creditor  of  any  one  class 

shall  receive  any  payment  until  all  those  of  the  preceding  class  are  fully  paid. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  241  Probate  Act. 


ESTATE    INSUFFICIENT— DIVIDEND 

PAID. 

1.  Claims  partly  paid — Like  part  paid  to  court 

for,  disallowed. 

2.  "Bstate" — Means  all  of  decedent's  prop- 

erty. 

1.  Claim*  partly  paid— Like  part  paid  to 
court  for,  disallowed. — Above  section  of 
code  requires  that,  whenever  some  of  cred- 
itors   of    estate    whose    claims    have    been 


allowed  are  paid  any  proportion  of  their 
claims,  like  proportion  must  be  paid  in 
court  to  await  final  determination  of  ac- 
tions commenced  and  pending  against  ad- 
ministrator upon  claims  disallowed  by  him, 
— Estate  of  Sigourney,  61  Cal.  71,  72. 

A.     "Estate*  —  Means     aU     of     decedent* 

property. — The  word  "estate"  is  used  in 
this  code  as  signifying  ail  of  decedent's 
property. — Estate  of  Hinckley,  58  Cal.  457. 
515. 


§  1646.    FUNERAL  EXPENSES  AND  EXPENSES  OF  LAST  SICKNESS. 

The  executor  or  administrator,  as  soon  as  he  has  sufficient  funds  in  his  hands, 
must  pay  the  funeral  expenses  and  expenses  of  the  last  sickness,  and  the  allow- 
ance made  to  the  family  of  the  decedent.  He  may  retain  in  his  hands  the 
necessary  expenses  of  administration,  but  he  is  not  obliged  to  pay  any  other 
debt  or  any  legacy  until,  as  prescribed  in  this  article,  the  payment  has  been 
ordered  by  the  court. 

History:     Enacted  March  11,  1872,  substantial  re-enactment  of  §  242 
Probate  Act. 


FUNERAL  EXPENSES— EXPENSES 
OF  LAST  SICKNESS. 

1.  As  to  construction  of  section — Funeral  ex- 

penses, etc. 

2.  Burial  decent — Not  limited  by  provisions 

of  will. 

3.  Expenses — Funeral,   sickness,  and   family 

allowance — Paid  forthwith. 

4.  Same — Same — Not  limited   to  sum  given 

by  decedent. 

5.  Same — In  suit  improperly  abandoned,  dis- 

allowed. 

6.  Same  —  Propriety    determined    upon    evi- 

dence. 

7.  Same — Publishing  in  San  Francisco  sale 

in  Alameda,  disallowed. 

8.  Same — Unnecessary,  for  traveling,  disal- 

lowed. 


9.  Same — Funds  over  current  needs — Order 
applying  to  debts. 

10.  Last  sickness — Claim  for  services,  awaits. 

11.  Legacies — Desire  in  will,  be  paid  on  sale, 

only  fixes  time. 

12.  Same — Executor  may  refuse  to  pay  when 

due. 

13.  Payment  —  Made  before   letters  granted, 

disallowed. 

14.  Same — Of   debts  approved,   without  pre- 

vious order. 


1.  A»  to  construction  of  section  — 
nerml  expenses,  etc. — The  provision  that  the 
executor,  as  soon  as  he  has  sufficient  funds 
in  his  hands,  must  pay  the  funeral  expenses 
and  the  expenses  of  the  last  illness,  and 
must  pay  the  allowance  for  the  family  of 
the  decedent  means  that  as  soon  as  he  has 
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funds  for  that  purpose  he  must  pay  these 
claims  in  the  order  as  prescribed  In  section 
1543,  ante.  The  last  sentence  qualifies  the 
preceding  part  and  allows  the  administra- 
tor, subject  to  the  discretion  and  power  of 
the  court,  to  order  otherwise,  to  retain 
enough  to  pay  his  expenses  of  administra- 
tion until  they  become  due  under  an  order 
of  the  court. — Estate  of  Magrorty,  169  Cal. 
UZ,  146  Pac.  430. 

X  Bmrlal  decent— Not  limited  by  provi- 
sions of  wlllj — It  is  duty  of  executor  to  grive 
decedent  decent  burial,  and  he  can  not  be 
absolutely  limited,  in  performance  of  such 
duty,  by  provisions  of  will.  If  items  of 
funeral  expenses  are  rejected  on  ground 
that  they  are  extravagant  or  exorbitant, 
different  question  would  be  presented,  but 
they  can  not  be  rejected  solely  on  ground 
of  violation  of  will.— Estate  of  Galland,  92 
Cal.  293,  295,  28  Pac.  287. 

*•  Expenses— Funeral,  sickness,  and  fam- 
ily allowance  — .  Paid  forthwith. — Above 
•ection  can  be  given  scope  and  effect  by 
holding  that  at  an  appropriate  accounting 
executor  or  administrator  shall  be  allowed 
credit  for  moneys  by  him  paid  for  funeral 
expenses,  expenses  of  last  sickness,  and 
allowance  made  to  family  of  deceased,  al- 
though no  previous  order  has  been  made 
directing  him  to  pay  such  moneys;  that  he 
shall  also  have  credit  for  amount  of  his 
commissions,  when  time  arrives  for  ac- 
counting with  respect  to  them,  but  that  he 
■hall  not  have  authority  to  pay,  nor  be  al- 
lowed at  any  accounting,  any  other  debt 
or  legacy,  unless  court  has  expressly  or- 
dered same  to  be  paid. — Estate  of  Dunne, 
«5  Cal.  378,  380,  4  Pac.  379. 

4.  Same— Same — Not  limited  to  im 
alvea  ay  decedent.— Where  it  is  found  that 
during  lifetime  of  deceased  he  gave  to  his 
«xecutor  sum  of  one  hundred  dollars  to  be 
uaed  by  him  to  defray  funeral  expenses  of 
said  deceased  and  expenses  amounted  to 
one  hundred  and  two  dollars  and  seventy- 
five  cents,  executor  should  have  been  cred- 
ited with  full  amount  of  these  payments; 
»t  does  not  appear  that  when  decedent  gave 
executor  one  hundred  dollars  he  then  lim- 
ited  funeral    expenses    to    that    amount. — 

Estate  of  Galland,  92  Cal.  293,  295,  28  Pac. 
217. 


5.  Santo— In  salt  Improperly  abandoned, 
disallowed. — Item  of  expense  by  executor 
in  suit  which  he  commenced  to  recover  cer- 
tain personal  property  of  estate,  in  view  of 
fact  appearing  from  his  own  testimony 
that  he  abandoned  suit,  although  he 
thought  property  belonged  to  estate,  no 
*ood  reason  being  shown  for  such  abandon- 
ment, there  was  no  ground  for  contention 
thai  this  should  have  been  allowed  as  a 
J*«ie  against  estate.— Estate  of  Pease,  31 
Cal.  Dec.  405,  406,  85  Pac.  149. 

•.  Same— Propriety  determined  upon  evl- 
■me*_ Whether     executors     properly     in- 


curred items  of  expense  set  forth  in  their 
account  in  obtaining  probate  of  will  was  to 
be  determined  by  court  upon  evidence  be- 
fore it  in  reference  thereto.  Error  is  not 
to  be  presumed,  apd  in  absence  of  evidence 
before  it  appellate  court  can  not  say  that 
superior  court  erred  in  refusing  to  allow 
them  as  charge  against  estate. — Estate  of 
Scott,  1  Cal.  App.  74Q,  743,  83  Pac.  85. 

7.  Same— Publishing  In  San  Francisco 
sale  in  Alameda,  disallowed. — Forty-three 
dollars  were  paid  to  Recorder  Publishing 
Company,  a  newspapor  printed  and  pub- 
lished in  San  Francisco,  for  publishing  no- 
tice of  sale  of  real  property  which  was  sit- 
uated in  Alameda  county.  Since  notice  of 
sale  of  real  estate  should  be  published  in 
newspaper  printed  in  county  in  which  land 
is  situated  (55  1547,  1549,  ante),  this  item 
was  not  chargeable  against  estate. — Es- 
tate of  Pease,  31  Oal.  Dec.  405,  406,  85  Pac. 
149. 


8.  Same— Unnecessary*  for  traveling,  dis- 
allowed.— An  item  for  expense  of  executor, 
in  going  to  and  from  Alameda  county  on 
business  of  estate,  was  found  to  be  neither 
necessary  nor  proper,  and  finding  is  sup- 
ported by  testimony  that  estate  had  an 
agent  who  performed  all  services  in  taking 
care  of  property  of  estate  in  Alameda 
county,  and  that  compensation  of  this 
agent  was  charged  to  estate,  and  such 
item  was  properly  disallowed. — Estate  of 
Pease,  31  Cal.  Dec.  405,  406,  85  Pac.  149. 

9.  Same— Fundi  over  current  needs— Or- 
der applying  to  debts. — When  an  adminis- 
trator finds  himself  with  funds  not  needed 
for  purpose  of  paying  expenses  of  funeral 
and  last  sickness  of  deceased,  the  allowance 
to  his  family,  and  necessary  current  and 
prospective  expenses  of  administration,  he 
ought  to  report  fact  to  court  at  his  next 
annual  settlement  and  obtain  an  order  to 
apply  it  in  payment  of  debts,  but  he  is  at 
all  times  entitled  to  retain  in  his  hands 
ample  funds  to  meet  claims  and  expenses 
above  mentioned. — Walls  v.  Walker,  37  Cal. 
424,  428. 

10.  Last  sickness  —  Claim  for  services, 
awaits. — In  case  of  doubt  whether  claim 
for  services  rendered  during  last  illness, 
administrator  may  refuse  to  pay  until  re- 
quired by  an  order  of  court.  At  least  as- 
sets may  be  marshaled,  and  order  of  pay- 
ment determined  by  probate  court  where 
other  creditors  may  be  heard. — McLean  v. 
Crow,  88  Cal.  644,  647,   26  Pac.   696. 

11.  Legacies  Desire  in  will,  be  paid  on 
sale,  only  fixes  time. — Where  will  did  not 
direct  executors  to  make  any  application 
or  disposition  of  proceeds  of  sales,  but 
merely  provides  that  "upon  sale  of  prop- 
erty of  my  estate  I  desire  that  all  lega- 
cies then  unpaid  be  paid  at  once  in  full," 
this  provision  only  fixes  time  for  payment 
of  legacies  then  unpaid,  but  does  not  direct 
nor  empower  executors  to  apply  or  dis- 
pose of  proceeds  of  sale  in  their  payment, 
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nor  could  they  be  required  to  pay  these 
legacies  without  an  order  of  court  therefor. 
— Bennalack  v.  Richards,  116  Cal.  405,  409, 
48  Pac.  622. 

12.  Same— Executor  may  refuse  to  pay, 
when  due. — Above  section  authorizes  ex- 
ecutor to  retain  money,  in  certain  cases, 
without  paying1  debts  or  legacies,  while 
debts  are  undoubtedly  due.  The  purpose  of 
the  provision  is  to  authorize  executor  to 
refuse  payment  of  debts  and  legacies  when 
due,  and  it  is  because  they  were  due  that 
it  was  necessary  so  to  provide. — Estate  of 
Williams,  112  Cal.  521,  527,  44  Pac.  808. 

13.  Payment  —  Made  before  letters 
granted,  disallowed. — Appellant's  own  tes- 
timony shows  that  he  made  certain  pay- 
ments with  which  he  had  credited  himself 
before  his  appointment  as  executor;  that 
he  never  presented  any  claim  for  these 
amounts  to  court,  and  that  at  time  he  made 
them  he  did  not  intend  to  charge  his 
mother     (decedent)     with    them.      On    this 


showing,  items  were  properly  disallowed.— 
Estate  of  Pease,  149  Cal.  167,  86  Pac.  149. 

14.  Same  — Of  debts  approved*  without 
previous  order. — It  is  undoubtedly  proper 
practice  to  obtain  an  order  for  payment  of 
general  creditors,  and,  without  such  order, 
payments  are  made  at  peril  of  administra- 
tor. Where  exceptions  are  filed  to  first 
account,  and  it  appears  that  sufficiency  of 
assets  for  payment  of  all  debts  is  doubt- 
ful, it  is  duty  of  court  to  strike  them  out, 
with  leave  to  charge  them  in  future  ac- 
count, if  estate  should  prove  solvent,  or  to 
extent  of  their  pro  rata  share,  if  estate 
should  prove  insolvent;  but  certainly  it 
can  not  be  said  that  action  of  court  in 
approving  these  payments,  and  allowing 
them  as  credit  to  administrator,  is  void, 
for  that  is  to  say  that  court  has  no  power 
to  allow  payment  not  based  upon  previous 
order  to  pay  it,  even  though  estate  could 
pay  all  its  debts  were  they  many  times 
larger. — Estate  of  Fernandez,  119  Cal.  579, 
582,  61  Pac.  861. 


§  1647.  ORDER  FOR  PAYMENT  OF  DEBTS  AND  DISCHARGE  OF  EXE- 
CUTOR OR  ADMINISTRATOR.  Upon  the  settlement  of  the  account  of  the 
executor  or  administrator,  provided  for  in  section  sixteen  hundred  and  twenty- 
eight,  the  court  must  make  an  order  for  the  payment  of  the  debts,  as  the  cir- 
cumstances of  the  estate  require. 

If  there  are  not  sufficient  funds  in  the  hands  of  the  executor  or  administrator, 
the  court  must  specify  in  the  decree  the  sum  to  be  paid  to  each  creditor.  If  the 
whole  property  of  the  estate  is  exhausted  by  such  payment  or  distribution,  such 
account  must  be  considered  as  a  final  account,  and  the  executor  or  adminis- 
trator is  entitled  to  his  discharge  on  producing  and  filing  the  necessary  vouch- 
ers and  proofs  showing  that  such  paymerjts  have  been  made,  and  that  he  has 
fully  complied  with  the  decree  of  the  court. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §  243 
Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  648,  §  82;  amend- 
ment approved  March  11,  1876,  Code  Amdts,  1875-6,  p.  104;  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  229,  held 
unconstitutional,  see  history,  §  5  ante;  amendment  approved  March  20, 
1907,  Stats,  and  Amdts.  1907,  p.  727,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  608. 


ORDER  FOR  PAYMENT  OP  DEBTS—* 
DISCHARGE. 

1,  2.  As  to  construction  of  section — Order  for 
payment  of  debts,  etc. — Construction 
of  section. 

3.  Account  considered  final  —  Entire  prop- 

erty exhausted. 

4.  Allowance — Decree  of,  has  force  of  final 

judgment. 

5.  Amount   paid   on  claim — Depends  upon 

funds. 

6.  Decree  of  discharge — On  filing  vouchers. 

7.  Doubt. as  to  claim  for  services — Solved 

by  court,  after  notice. 

8.  Expenses  of  administration  —  Not  pay- 

able before  allowed. 


9.  Funds  insufficient — The  decree  to  specify 
sums  to  be  paid. 

10.  Order  for  payment — Erroneous,  assets  in- 

sufficient. 

11.  Same — Follows  settlement  of  account. 

12.  Same — Invalid,  if  account  heard  without 

notice. 

13.  Same — Same — Made  before  account  set- 

tled. 

14.  Same — Not  part  of  settlement  of  account. 

15.  Payment  of  claim — Preceded  by   allow- 

ance. 

1.  A*  to  construction  of  section-— Order 
for  payment  of  debts,  etc—Construction  of 
•eetlon. — The  executor  can  not  in  all  cases 
hold    out    enough    to    pay    his   commissions 
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under  the    preceding   section,    because    the      statutes  which  requires  payment  of  claims 


court  has  control  of  that  matter.  Under 
above  section  the  court  has  the  authority 
to  direct  payment  of  the  funeral  expenses 
prior  to  the  allowance  or  payment  ^of  the 
executor's  commissions. — Estate  of  Ma- 
gorty,   169   Cal.    163,   146   Pac.   430. 

2.  Under  the  settlement  of  the  account 
of  the  administratrix  the  court  must  make 
an  order  for  the  payment  of  the  d£bt  of 
the  estate  as  the  circumstances  of  the  es- 
tate require.  Such  order  for  the  (payment 
of  the  debts  is  within  the  jurisdiction  of 
the  court,  and  is  a  part  of  the  settlement  of 
the  account.  An  objection,  made  after  de- 
cree ordering"  claim  to  be  paid  has  be- 
come final,  that  it  was  never  presented  to 
the  administratrix,  comes  too  late. — L*.  Har- 
ter  Co.  v.  Oelsel,  18  Cal.  App.  292,  285,  122 
Pac.  1094. 

3.  Account  considered  Anal— Entire  prop- 
erty exhausted. — If  it  appears  upon  settle- 
ment of  accounts  of  executor  at  end  of  year 
that  entire  property  of  estate  is  exhausted 
by  payment  or  distribution,  made  as  re- 
quired by  provisions  of  act,  such  account 
■hall  be  considered  as  final  account. — Es- 
tate of  Isaacs,  30  Cal.  106,  111. 

4.  Allowance  Decree  of,  has  force  of 
ftaal  judgment. — A  decree  of  allowance 
and  approval  of  claim  is  judicial  determi- 
nation of  rights  of  parties,  and  possesses 
all  elements  of  final  judgment  and  deter- 
mines amount  to  be  paid. — Magraw  v.  Mc- 
Glynn,  26  CaL  421,  431. 

5.  Amount  paid  on  el  aim     Depends  upon 

faadm. — The  amount  to  be  paid  upon  a  claim 
mentioned  In  decree  is  ascertained  by  ref- 
erence to  money  of  estate  in  hands  of  ex- 
ecutor. If  there  be  sufficient  in  his  hands 
(or  payment  in  full  of  creditors'  demand, 
or  only  enough  to  pay  proportionate  divi- 
dend, decree  Is  made  according  to  truth  of 
case,  and  executor  is  required  to  make  pay- 
ment, as  directed  by  decree,  from  money  of 
estate  in  his  hands,  or  presumed  to  be 
there.— Magraw  v.  McGlynn,  26  Cal.  421,  431. 

«.    Decree  of  discharge     On  flllng  vouch- 

•r^— When  on  settlement  of  account  es- 
tate is  exhausted  by  payment  or  distribu- 
tion executor  shall  be  entitled  to  his  dis- 
charge on  producing  and  filing  necessary 
vouchers  and  proofs. — Estate  of  Isaacs,  30 
Cal.  106,  111. 

7.  Doubt  an  to  claim  for  services— Solved 
17  court,  after  notice. — Where  representa- 
tive of  an  estate  has  doubt  as  to  legality 
of  claim,  or  amount  that  should  be  paid  for 
services  rendered,  or  materials  furnished 
>n  course  of  administration.  It  is  proper,  for 
his  protection,  as  well  as  for  protection  of 
heirs,  that  court  should  determine,  after 
notice  to  all  persons  Interested,  whether 
estate  is  liable  at  all,  and,  if  so,  to  what 
amount — Estate  of  Couts,  87  Cal.  480,  482, 
2*  Pac  685. 


against  executor,  for '  services  rendered  or 
materials  furnished  estate  during  admin- 
istration, before  they  can  be .  allowed  in 
settlement  of  his  account. — Estate  of  Couts, 
87  Cal.  480,  482,  25  Pac.  685. 

P.  Funds  Insufficient  —  The  decree  to 
specify  sums  to  be  paid. — Above  section 
(Probate  Act,  S  243)  required  that  on  set- 
tlement of  an  annual  account  court  should 
make  an  order  for  payment  of  debts,  or, 
in  case  there  was  not  sufficient  funds  in 
hands  of  administrator,  that  decree  should 
specify  sum  to  be  paid  to  each  creditor. — 
Pico  v.  De  la  Guerra,  18  Cal.  422,  431;  Es- 
tate of  Crosby,  55  Cal.  574,  582;  Estate  of 
Sylvar,  1  Cal.  App.  35,  38,  81  Pac.  663,  664. 

lv.  Order  for  payment  —  Erroneous,  as- 
sets Insufficient. — The  language  of  above 
section  does  not,  necessarily,  prohibit  court 
from  directing  payment  of  debt,  or  of  leg- 
acy, out  of  any  moneys  in  hands  of  execu- 
tor or  administrator.  If,  when  an  order  for 
payment  of  legacy  may  be  made,  it  shall 
appear  that,  without  payment  of  legacy, 
there  will  not  be  sufficient  assets  to  pay 
expense,  debts,  and  commissions,  and  sat- 
isfy devisees  and  other  legatees,  order  may 
be  held  to  be  an  erroneous  exercise  of  dis- 
cretionary jurisdiction  of  court. — Estate  of 
Dunne,  65  Cal.  378,  380,  4  Pac.  379. 


K 
able 


of  administration— Not  pay- 
allowed, — There    is    nothing    in 


11.  Same  —  Follows  settlement  of  ac- 
count.— Upon  settlement  of  account  allow- 
ing compensation  and  expenses,  court  must 
thereupon  make  an  order  for  payment  of 
debts — that  is,  it  must  determine  to  that 
extent  who  were  beneficiaries  and  order 
execution  of  trust  to  that  extent  by  pay- 
ment to  them,  if  this  exhausts  estate  ac- 
count is  final,  but  supplementary  account- 
ing must  be  made  showing  payment  made 
under  order. — McAdoo  v.  Sayre,  145  Cal. 
344,  349,  78  Pac.  874;  Estate  of  McDougald, 
143  Cal.  476,  480,  483,  77  Pac.  443,  79  Pac. 
878,  879. 

12,  Same  —  Invalid,  If  account  heard 
without  notice. — Code  seems  to  contemplate 
order  for  payment  of  debt  only  upon  settle- 
ment of;  administrator's  account,  but,  if  it 
be  assumed  that*  such  an  order  could  be 
made  before  such  settlement,  still  it  would 
be  clearly  of  no  force,  if  made  without  no- 
tice.— Estate  of  Spanier,  120  Cal.  698,  701, 
53  Pac.  357;  Estate  of  McDougald,  143  Cal. 
476,  482.  77  Pac.  443.  79  Pac.  878,  879. 

18.  Same— Same  —  Made  before  account 
settled. — It  is  apparent  from  language  of 
above  section  that — at  least  in  case  of  an 
insolvent  estate — valid  order  for  payment 
of  claim  of  particular  creditor,  whether  or 
not  his  claim  be  preferred  claim,  can  not 
be  made,  except  upon  settlement  of  an 
account  of  administrator,  after  notice  given 
as  prescribed  by  code.  Otherwise  other 
creditors  would  not  be  bound  by  order; 
and  if  administrator  should  obey  it  he 
would  do  so  at  his  peril. — Estate  of  Smith, 
117  Cal.  505,  508,  49  Pac.  466. 
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14.  Same— Not  part  of  settlement  of  ac- 
count.— The  order  for  payment  of  dividend 
can  not  be  made  until  after  account  is 
settled,  and  it  may  be  deferred  for  con- 
siderable time  thereafter  and  made  without 
notice.  It  is  part  of  procedlngs  for  ad- 
ministration of  estate,  considered  as  whole, 
but  is  not  specifically  part  of  proceeding 
for  settlement  of  account.  The  persons  in 
whose  favor  such  order  for  dividend  is 
made  do  not  thereby  become  parties  to  pro- 
ceeding for  settlement  of  account,  in  cases 
where  they  did  not  appear,  nor  make  any 


objection,  nor  contest  upon  such  settle- 
ment.— Estate  of  McDougrald,  J.  4  3  CaL  47$, 
480.  77  Pac.  448,  79  Pac.  878,  879. 

15.  ^Payment  of  claim— Preceded  by  al- 
lowance.— By  act  of  allowance  and  approval 
claim  is  placed  among"  acknowledged  debts 
of  estate;  but  before  payment  can  be  en- 
forced it  is  necessary  to  obtain  decree  of 
probate  court  for  that  purpose;  and  when 
such  judgment  or  decree  is  made  executor 
must  pay  creditor  as  directed. — Magraw  v. 
McQlynn.  26  Cal.  421,  481. 


§  1648.    PROVISION  FOR  DISPUTED  AND  CONTINGENT  CLAIMS.    If 

there  is  any  claim  not  due,  or  any  contingent  or  disputed  claim  against  the 
estate,  the  amount  thereof,  or  such  part  of  the  same  as  the  holder  would  be 
entitled  to  if  the  claim  were  due,  established,  or  absolute,  must  be  paid  into 
the  court,  and  there  remain,  to  be  paid  over  to  the  party  when  he  becomes 
entitled  thereto;  or,  if  he  fails  to  establish  his  claim,  to  be  paid  over  or  dis- 
tributed as  the  circumstances  of  the  estate  require.  If  any  creditor  whose 
claim  has  been  allowed,  but  is  not  yet  due,  appears  and  assents  to  a  deduction 
therefrom  of  the  legal  interest  for  the  time  the  claim  has  yet  to  run,  he  is 
entitled  to  be  paid  accordingly.  The  payments  provided  for  in  this  section  are 
not  to  be  made  when  the  estate  is  insolvent,  unless  a  pro  rata  distribution  is 
ordered. 

History:     Enacted  March  11,  1872,  substantial  re-enactment  of  §  244 
Probate  Act. 

DISPUTED  AND  CONTINGENT  CLAIMS. 
1,  2.  Construction  of  section. 

3.  Contingent    claim  —  Amount    paid    into 

court. 

4.  Same — Presented  when  absolute. 

5.  Debts  unpaid — Time  for  settlement  ex- 

tended. 

6.  Deficiency  probable — Contingent  dividend 

not  retained. 

7.  Rejection  of  claim — Suit  on  claim  not  yet 

due  —  Establishment   of    fund   out   of 
which  to  pay  on  maturity. 

1.  Construction  of  section. — A.  purely 
contingent  claim  may  not  be  the  basis  of 
segregated  funds  created  in  advance  of  any 
liability.— Miller  v.  Miller,  171  Cal.  269,  162 
Pac.  728. 

2.  The  provisions  of  above  section,  re- 
lating to  the  setting  aside  of  a  fund  for 
the  payment  of  claims,  is  not  applicable 
to  such  a  claim,  for  it  is  of  such  a  nature 
that  the  court  can  not  by  any  possibility 
determine  what  it  will  be  In  amount  if 
"established"  or  "absolute." — Miller  v.  Mil- 
ler. 171   Cal.  269,  152  Pac.  728. 

3.  Contingent  claim— Amount  paid  Into 
court. — Above  section  contemplates  that  an 
amount  shall  be  paid  into  court  for  benefit 
of  contingent  claim  equal  to  amount  that 
will  be  payable  thereon,  if  whole  of  It 
were  established  as  absolute. — Estate  of 
McDougald,  146  Cal.  191,  201,  79  Pac.  878. 


4.     Same— Presented     when     absolute. — It 

Is  true  that  Probate  Act,  section  130,  re- 
lieves holder  of  contingent  claim  from  any 
presentation  of  It  until  it  shall  become  abso- 
lute, but  holder  may  wait  until  it  becomes 
absolute  and  then  have  ten  months  from 
that  time  within  which  to  present  It.  But 
still  such  claims  may  be  presented  to  pro- 
bate Judge  by  above  section,  and,  al- 
though party  need  not — indeed,  could  not — 
make  affidavit  required  by  section  181  of 
Probate  Act.  still  effect  of  it  might  be  to 
cause  money,  to  which  party  may  be  en- 
titled, to  be  paid  into  court,  etc.  But  this 
does  not  relieve  party  from  necessity  of 
presenting  claim  to  administrator  after  it 
becomes  absolute,  with  affidavits  required, 
before  administrator  is  compelled  to  act 
on  it. — Pico  v.  De  la  Guerra,  18  Cal.  422, 
430;  Verdier  v.  Roach,  96  Cal.  467,  469,  31 
Pac.  554. 

5.  Debts  unpaid  —  Time  for  settlement 
extended. — Section  247  of  Probate  Act  pro- 
vided that  if  whole  of  debts  had  been  pro- 
vided for  by  order  mentioned  in  section  243 
Probate  Act  for  payment  of  debts,  and  paid, 
court* should  proceed  to  direct  payment  of 
legacies  and  distribution  of  estate  among 
heirs,  legatees,  and  other  persons  entitled; 
but  If  there  should  be  debts  remaining  un- 
paid, court  should  give  such  extension  of 
time  as  might  be  "reasonable"  for  final 
settlement  of  estate.  By  above  section 
contingent,  disputed,  and  immature  claims 
were    provided    for    so    as    not    to    prevent 
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ipeedy    settlement — Estate    of    Crosby,    65 
Cal.  674,  582. 

C  Desleieaey  probable— Contingent  divi- 
dend not  retained* — There  is  no  statutory 
authority  for  action  of  court  in  endeavoring; 
to  ascertain  probable  deficiency  and  di- 
recting; that  contingent  dividend  thereon  be 
retained  until  actual  deficiency  shall  be 
determined. — Estate  of  McDougrald,  146  Cal. 
191,  200,  79  Pac.  878. 

7.  Rejection  of  claim— Svlt  on  claim  not 
yet  due— JBataftilaaament  of  fnnd  cat  *»f 
vrhteh  to  pay  on  matnrlty. — Under  the  pro- 


visions of  the  above  section  in  a  case  in 
which  a  claim  has  been  rejected  by  the 
representative  of  a  decedent,  in  .a  suit  in 
equity  setting  forth  the  condition  of  the 
estate,  the  ability  of  the  personal  repre- 
sentative to  provide  for  future  payments, 
and  the  necessity  of  creating  a  fund  to 
meet  the  demands  of  the  claimant,  the 
court  may  create  a  fund  to  meet  the  de- 
mand, if  the  claim  is  established  as  one 
absolute  excepting:  only  as  to  the  time  of 
payment. — Sime  v.  Hunter,  —  Cal.  App.  — , 
195  Pac.  935,  following;  the  doctrine  in  Mil- 
ler v.  Miller,  171  Cal.   269,  152  Pac.  728. 


§  1649.  AFTER  DECREE  FOR  PAYMENT  OF  DEBTS,  EXECUTOR  PER- 
SONALLY TJABT.F.  TO  CREDITORS.  When  a  decree  is  made  by  the  court 
for  the  payment  of  creditors,  the  executor  or  administrator  is  personally  liable 
to  each  creditor  for  his  allowed  claim,  or  the  dividend  thereon,  and  execution 
may  be  issued  on  such  decree,  as  upon  a  judgment  in  the  court,  in  favor  of 
each  creditor,  and  the  same  proceeding  may  be  had  under  such  execution  as 
under  execution  in  other  cases.  The  executor  or  administrator  is  liable  there- 
for on  his  bond  to  each  creditor. 

History:  Enacted  March  11,  1872,  re-enactment  of  { 246  Probate 
Act;  amendment  approved  April  16,  1880,  Code  Amdta.  1880  (C.  C. 
P.  PU,  P«  101. 


DECREE  FOB  PAYMENT  OP  DEBTS— 
EXECUTOR  PEBSONALLY  LIABLE. 

L  Decree  for  payment  of  creditors — Basis  for 
execution. 

2.  Same — Can  not  be  collaterally  attacked. 

3.  Same— Each  creditor  entitled  to  execution. 

1  Same  —  Same  —  Liability  survives  compli- 
ance with  invalid  order. 

5.  Executor  individually  liable — On  decree  to 

pay  money  on  hand. 

6.  Liability — Not  escaped  by  compliance  with 

invalid  order. 

7.  Order  to  pay  assets  of  estate  into  court — 

Invalid. 

8.  Statute  provides  no  constructive  service  of 

notice  of  appeal. 

t.  Decree  for  payment  of  creditor*— 
Bute  for  exeenrlon. — Above  section  pro- 
Tides  that  decree  of  probate  court,  for  pay- 
ment of  creditors,  shall  bind  executor  or 
administrator  personally  for  amount  of 
claim  of  each  creditor,  or  dividends 
thereon,  and  that  execution  will  be  issued 
on  such  decree  as  upon  Judgment  in  dis- 
trict court. — Estate  of  Cook,  14  Cal.  129, 
US. 


'an     aot    be     collaterally     at- 

L — The  decree  of  probate  court  for 
Payment  of  creditors  Is  Judicial  determi- 
nation of  rlarhts  of  parties  and  possesses 
all  elements  of  final  Judgment.  Like  judg- 
ment of  any  other  court  rendered  In  exer- 
cise of  competent  jurisdiction,  it  can  not 
fee  assailed  In  collateral  proceeding,  nor  In 
any  proceeding-,  on  ground  of  Insufficiency 


C.C.P.— 202 


of  evidence  upon  which  It  was  rendered. — 
Estate  of  Cook,  14  Cal.  130,  1S1. 

8.  Same— Bach  creditor  entitled  to  ex. 
ecutloa. — Upon  entry  of  order  for  payment 
of  claims  against  estate,  administrator  be- 
comes liable  therefor  to  creditors,  both 
personally  and  upon  his  bond,  and  each 
creditor  Is  entitled  to  an  execution  against 
him  therefor. — Estate  of  Barmen t,  123  Cal. 
331,  337,  56  Pac.  1015. 

4.  Same— Same— Liability  snrvlvee  com. 
pllance  vrlth  Invalid  order. — Administrator 
can  not  escape  liability  to  creditors,  both 
personally  and  on  his  bond,  by  complying 
with  an  order  which  court  had  no  power  to 
make. — Estate  of  Sarment,  123  Cal.  331, 
337,  55  Pac.  1015.  See  Estate  of  Spanier, 
120  Cal.  698,  53  Pac.  357. 

5.  Executor  Individually  liable— On  de- 
cree to  pay  money  on  hand. — The  proceed- 
ings Instituted  by  plaintiff  as  creditor  of 
estate  of  deceased  against  executor  for  an 
order  and  decree  requiring  him  to  pay 
amount  Of  debt  due  him,  was  in  nature  of 
an  action  for  recovery  of  money  which  he 
had  In  his  hands  In  a  fiduciary  capacity, 
and  to  which  plaintiff  was  entitled  to  ex- 
tent of  his  demand.  The  decree  made  upon 
issue  joined  between  parties  was  judgment 
against  appellant  as  executor  of  estate. 
and  In  order  to  make  it  at  once  effectual 
against  him.  Individually,  statute  has  de- 
clared that  he  shall  be  personally  liable 
for  payment  decreed  to  be  made. — Mag  raw 
V.   McOlynn,    26    Cal.    421,   432. 

6.  Liability— Not  eacaped  by  compliance 
wlta  Invalid  order. — After  settling  account 
and   apportioning    money    in    hands    of    aJ- 
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mlnistrators,  court  directed  that  upon  pay- 
ment into  court  and  to  clerk  of  certain 
sum  by  administrators  "which  last-men- 
tioned sum  is  to  be  paid  out  and  distrib- 
uted as  hereinbefore  directed,  and  said  ad- 
ministrators shall  thereupon  be  entitled  to 
their  discharge,"  such  order  was  without 
authority.  Upon  entry  of  order  for  pay- 
ment of  claims  against  estate,  an  admin- 
istrator becomes  liable  therefor  to  creditor, 
both  personally  and  upon  his  bond,  and 
such  creditor  is  entitled  to  an  execution 
against  him  therefor.  He  can  not  escape 
this  liability  by  complying  with  order 
which  court  had  no  power  to  make. — Estate 
of  Sarment,   123  Cal.  333.   337,  56  Pac.   1015. 

a 

7.  Order  to  pay  assets  of  estate  Into 
court — Invalid. — An  order  made  by  probate 
court,  after  settling  account  and  appor- 
tioning money  in  hands  of  administrator, 
directing  that  "upon  payment  into  court  to 
cjerk  thereof  sum  of  three  thousand  twenty,- 


nine  dollars  and  eighty-two  cents  by  the 
said  J.  D.  Blddle,  administrator,  which  last- 
mentioned  sum  is  to  be  paid  out  and  dis- 
tributed as  hereinbefore  directed,  said  ad- 
ministrator shall  thereupon  be  entitled  to 
his  discharge  is  not  supported  by  any  au- 
thority cited,  nor  is  it  authorized  by  any 
provision  of  statute.  The  administrator  is 
responsible  for  assets  in  his  hands,  and 
so  long  as  he  remains  in  office  is  entitled 
to  retain  them  in  his  possession,  until  dis- 
posed of  to  parties  entitled  thereto  under 
directions  of  court. — Estate  of  Sarment, 
123   Cal.   331,   337,  55   Pac.   1015. 

8.  Statute  provides  no  constructive 
service  of  notice  of  appeal. — The  statute 
provides  wo  method  of  constructive  serv- 
ice of  notice  of  appeal  from  order  for  pay- 
ment of  claims  upon  nonresidents  who 
have  not  appeared,  or  unknown  parties. — 
Estate  of  McDougald,  143  Cal.  476,  479,  77 
Pac.  443,  79  Pac.  878,  879. 


§1650.  CLAIMS  NOT  INCLUDED  IN  ORDER  FOR  PAYMENT  OF 
DEBTS,  HOW  DISPOSED  OF.  When  the  accounts  of  the  administrator  or 
executor  have  been  settled,  and  an  order  made  for  the  payment  of  debts  and 
distribution  of  the  estate,  no  creditor  whose  claim  was  not  included  in  the 
order  for  payment  has  any  right  to  call  upon  the  creditors  who  have  been  paid, 
or  upon  the  heirs,  devisees,  or  legatees  to  contribute  to  the  payment  of  his 
claim ;  but  if  the  executor  or  administrator  has  failed  to  give  the  notice  to  the 
creditors,  as  prescribed  in  section  fourteen  hundred  and  ninety-one,  such  credi- 
tor may  recover  on  the  bond  of  the  executor  or  administrator  the  amount  of 
his  claim,  or  such  part  thereof  as  he  would  have  been  entitled  to,  had  it  been 
allowed.  This  section  shall  not  apply  to  any  creditor  whose  claim  was  not  due 
ten  months  before  the  day  of  settlement,  or  whose  claim  was  contingent  and  did 
not  become  absolute  ten  months  before  such  day. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  246  Probate  Act 

1.  "Eiitate"— Means  distributable,  d!*poa-  of  distribution  of  an  estate  and  of  persons 
able  amets  only* — In  above  section  and  sec-  entitled  to  such  distribution  and  propor- 
tions 1651,  1661,  1669,  1686,  1691,  post,  the  tionate  interests,  it  refers  to  disposable  as- 
word  "estate"  is  clearly  used  as  equivalent  ets  only. — Estate  of  Hinckley,  58  Cal.  457, 
of  "distributable  assets";  where  code  speaks  515. 


§  1651.  ORDER  FOR  PAYMENT  OF  LEGACIES  AND  EXTENTION  OF 
TIME.  If  the  whole  of  the  debts  have  been  paid  by  the  first  distribution,  the 
court  must  direct  the  payment  of  legacies  and  the.  distribution  of  the  estate 
among  the  heirs,  legatees,  or  other  persons  entitled,  as  provided  in  the  next 
chapter;  but  if  there  be  debts  remaining  unpaid,  or  if,  for  other  reasons,  the 
estate  be  not  in  a  proper  condition  to  be  closed,  the  court  must  give  such  exten- 
sion of  time  as  may  be  reasonable  for  a  final  settlement  of  the  estate. 

History:    Enacted  March  11,  1872,  re-enactment  of  §  247  Probate  Act 
as  amended  May  20,  1861,  Stats.  1861,  p.  648,  §  83. 


1.     Lea?a<cy     doe— Distribution     ordered. — 

If  a  legacy  falls  due,  or  a  partial  distribu- 
tion of  an  estate  should  be  made,  the 
probate  court  can  order  the  personal  repre- 
sentative to  make  the  payment  or  distribu- 
tion.    This  will  be  done  upon   notice,   and, 


the  proceeding  being:  in  rem,  when  such  no- 
tice is  given  the  whole  world  is  brought 
in.  This  must  be  exclusive  ^>f  a  suit  in 
equity  in  which  the  parties  are  necessarily 
limited. — Toland  v.  Earl,  129  Cal.  148,  152, 
79  Am.  St.   Rep.   148,  61   Pac.  914. 
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§  1652.  FINAL  ACCOUNT,  WHEN  TO  BE  MADE.  At  the  time  designated 
in  the  last  section,  or  sooner,  if  within  that  time  all  the  property  of  the  estate 
has  been  sold,  or  there  are  sufficient  funds  in  his  hands  for  the  payment  of  all 
the  debts  due  by  the  estate,  and  the  estate  be  in  a  proper  condition  to  be  closed, 
the  executor  or  administrator  must  render  a  final  account,  and  pray  a  settle- 
ment of  his  administration. 

History:     Enacted  March   11,   1872,  re-enactment  of  §  248  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  648,  $  84. 


FINAL  ACCOUNT— WHEN  TO  BE  MADE. 

1.  Errors  in  settling  account — Final,  unless 
appealed  from. 

2,3.  Executor   only  adverse  party   served   on 
appeal. 

4.  Order  allowing  account — Not  distribution 

and  discharge. 

5.  Personal  property — Court  may  compel  ac- 

count of. ' 

6.  Settlement  of  account — Bars  recovery  of 

property  by  heirs. 

7.  Sole  distributee — May  waive  rendition  of 

final  account. 

8.  Until  distribution  the  trustees  must  ac- 

count. 

1.  Error*  In  settling  account— Final  nn- 
lcaa  appealed  from. — Where  an  executor 
has  not  appealed  from  decree,  which  settles 
his  final  account  and  determines  how  much 
remains  In  his  hands  belonging  to  estate, 
the  determination  having  been  clearly 
within  jurisdiction  of  court,  whatever  er- 
rors may  have  been  committed  by  probate 
court  In  reaching;  conclusion  can  not  be 
Interfered  with  upon  appeal  from  order  of 
distribution  of  estate  thereafter  made. — 
Estate  of  Burdick,  112  Cal.  387,  391,  44  Pac. 
734. 

%  Executor  only  adverse  party  •erred 
oa  appeal. — Upon  an  appeal  from  an  order 
settling  account  of  an  executor,  where  ap- 
peal is  by  heirs  who  contested  an  item  of 
commissions  allowed  to  executor,  execu- 
tor was  only  adverse  party  upon  whom  it 
was  necessary  to  serve  notice  of  appeal. — 
Estate  of  Delaney,  110  Cal.  663,  565,  42  Pac 

in. 

5.  Modified  in  Estate  of  Bullard,  114  Cal. 
412.  463,  46  Pac.   297. 

4.  Order  allowing;  account— Not  dlatrfbn- 
ttoa  and  dlacnarnre. — The  mere  allowance 
of  final  account  is  not  legal  equivalent  of 
decree  of  distribution.  Such  an  account 
allowed  does  not  import  all  conditions  pre- 
scribed by  statute  as  prerequisites  of  de- 
cree discharging  executor  and  terminating 
his  trust. — McCrea  v.  Harassthy,  51  Cal. 
141,  161;  Dons  v.  Doha,  60  Cal.  255,  260; 
Estate  of  Rose,  80  Cal.  166,  170.  22  Pac.  86. 

6.  Personal  property— Court  may  compel 
aeeoant  of.— Personal  property  belonging 
to  estate  of  testatrix,  whether  it  be  such 
as  testatrix  owned  at  time  of  her  death  or 
is  proceeds  of  other  property  of  estate  sold 
by  executor,  is  subject  to  control  of  pro- 
bate court,  except  so   far  as   it   may   have 


been  exempted  therefrom  by  provisions  of 
will;  and  court  has  competent  authority  to 
make  all  necessary  orders  to  compel  an  ac- 
count of  such  property,  and  to  cause  dis- 
tribution to  be  made  among  those  entitled 
thereto. — Auguisola  v.  Arnaz,  51  Cal.  435, 
438;  Rosenberg  v.  Frank,  58  Cal.  387,  419: 
Hubbard  v.  Urton,  67  Fed.  421.  See  Detfk 
v.  Gherke,  12  Cal.  433,  73  Am.  Dec.  555,  560; 
Ournee  v.  Maloney,  38  Cal.  85,  99  Am.  Dec. 
352. 

6.  Settlement  of  account— Bars  recovery 
of  property  by  heirs. — In  an  action  by  heirs 
at  law  against  executor,  under  will  of  de- 
ceased, to  recover  value  of  certain  personal 
property  alleged  to  be  in  his  possession  be- 
longing to  estate,  but  which  he  had  re- 
fused to  deliver,  where  decree  of  final  ac- 
count had  been  rendered,  approved,  al- 
lowed, and  settled,  after  due  notice,  such 
settlement  was  bar  to  plaintiff's  recovery. 
— Grady  v.  Porter,  53  Cal.  680,  685;  Dean 
v.  Superior  Court,  63  Cal.  473;  Tobelman  v. 
Hildebrandt,  72  Cal.  313,  315,  14  Pac.  20; 
Estate  of  Grant,  131  Cal.  426,  429,  63  Pac. 
731;  Silva  v.  Santos,  138  Cal.  536,  541,  71 
Pac.  703. 

7.  Sole  dlatrlbntce  —  May  waive  rendi- 
tion of  final  account. — Where  court  had 
general  jurisdiction,  will  had  been  pro- 
bated, letters  issued,  notice  to  creditors 
duly  given,  all  claims  paid,  time  for  filing 
other  claims  had. expired,  and  all  interest 
of  other  persons  in  estate  conveyed  to  ex- 
ecutrix, entire  estate  becomes  invested  in 
her, -and  she  alone  had  right  to  demand  an 
accounting,  and  accounting,  when  made, 
must  have  been  made  with  her  only,  and 
for  purpose  of  settling  account  to  which 
she,  as  sole  distributee,  would  be  entitled. 
She  had,  in  such  case,  right  to  waive  rendi- 
tion and  settlement  of  such  account,  and 
to  consent  that  distribution  might  be  made 
without  such  intermediate  proceeding.— 
Mlddlecoff  v.  Superior  Court,  31  Cal.  Dec. 
356,  358,  84  Pac.  764. 

8.  Until  dlatrlbntlon  the  truffteea  muat 
account. — A  demurrer  was  properly  sus- 
tained to  complaint  filed  in  an  action 
brought  in  court  of  equity  against  trustees 
to  enforce  performance  of  special  trust, 
and  for  an  accounting  of  trust  estate  by 
trustees  thereof.  Until  distribution  of  es- 
tate of  deceased,  trustees  hold  property 
as  executors,  and  must  account  to  probate 
court  for  all  property  received  by  them  as 
such,  and  it  is  for  that  court  to  settle  ac- 
count of  executor. — Dougherty  v.  Bartlett, 
100  Cal.  496,  499,  35   Pac.   431. 
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§1653.  NEGLECT  TO  RENDER  FINAL  ACCOUNT,  HOW  TREATED.  Ii 

he  neglects  to  render  his  account,  the  same  proceedings  may  be  had  as  pre- 
scribed in  this  chapter  in  regard  to  the  first  account  to  be  rendered  by  him; 
and  all  the  provisions  of  this  chapter  relative  to  the  last-mentioned  account, 
and  the  notice  and  settlement  thereof,  apply  to  his  account  presented  for  final 
settlement. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  249  Probate  Act. 

As    to    proceeding*    to    force   mm    account.  As  to  when  flaal  account  to  be  made,  see, 

see,  ante,  §§  1628-1630  and  notes.  ante,   5  1652  and  note. 


CHAPTER  XI. 

OF  THE  PARTITION,  DISTRIBUTION,  AND  PINAL  SETTLEMENT  OF  ESTATES. 

Article  I.    Partial  Distribution  Prior  to  Pinal  Settlement,  ||  1658-1663. 
II.    Distribution  on  Pinal  Settlement,  ||  1664-1670. 
III.    Distribution  and  Partition,  If  1675-1686. 

IV.    Agents  fob  Absent  Interested  Parties.    Discharge  or  Executor  or  Admin- 
I8TRAT0R,  ||  1691-1698. 
V.    Accounts  or  Trustees.    Distribution,  ||  1699-1703%. 


ARTICLE  I. 

PARTIAL  DISTRIBUTION  PRIOR  TO  PINAL  SETTLEMENT. 

1 1658.  Payment    of    legacies    upon    giving      §  1661.    Decree    prayed   for   to    be   granted, 

bonds.  when. 

1 1659.  Notice  of  application  for  legacies.  {  1662.    Order  for  payment  of  bond,  and  suit 

1 1660.  Executor  or  other  person  may  resist  thereon. 

application.  I  1663.    Partial  distribution  of  estates  of  de- 

ceased persons. 

§  1658.  PAYMENT  OF  LEGACIES  UPON  GIVING  BONDS.  At  any  time 
after  the  lapse  of  four  months  from  the  issuing  of  letters  testamentary  or  of 
administration,  any  heir,  devisee,  legatee  (or  his  assignee,  grantee  or  successor 
in  interest)  may  present  his  petition  to  the  court  for  the  legacy  or  share  of  the 
estate  to  which  he  is  entitled,  or  any  portion  thereof,  to  be  given  to  him  upon 
his  giving  bonds,  with  security,  for  the  payment  of  his  proportion  of  the  debts 

of  the  estate. 

History:  Enacted  March  11,  1872,  re-enactment  of  1 250  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  648,  §  85;  amendment 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  229,  held  unconstitutional,  see  history,  §  5  ante;  amendment  ap- 
proved March  23,  1907,  Stats,  and  Amdts.  1907,  p.  991,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  504;  April  24,  1911,  Stats,  and  Amdts.  1911,  p. 
1085. 

PAYMENT  OF  LEGACIES—  BOND.  6.  Elaborate  pleadings  not  necessary. 

1,  2.  As  to  charitable  institution 's  right  to  7.  Inheritance-tax  —  Not   considered    on 

partial  distribution.  hearing. 

3.  Bond-As  security  against  contested  or  g    Legacy-Payable,  though  action  pen* 

belated  claims.  ing  on  rejected  claim. 

4.  Same— Dispensed  with,  claims  secured, 

or  time  expired.  9-  Partial  distribution- After  one  year. 

5.  Burden    on   applicant   to   show   estate  10.  Same — Not  during  special  administra* 

little  indebted.  tion. 


Cfc.  XI,  Art.  1.1 


CHARITABLE  INSTITUTIONS — BONDS. 
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11,12.  Petition  —  By    executor,    not    contem- 
plated. , 

13.  Same — Must  contain  statement  of  stat- 

utory facts. 

14.  Protection  of  persons  interested — Dis- 

cretion of  prolate  judge. 

15.  Sufficient   for  creditors  —  To  be  left, 

without  recourse  to  bond. 

16.  Title,  share,  costs — Discretion  of  court. 

17.  Ultimate  facts  concerning  estate  and 

debts,  sufficient. 

As  to  abatement  between  legacies,  see 
Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §§  1361,  1362 
and  notes. 

Aa  to  abatement  of  legaclea,  see  note  8 
Am.  8t.  Rep.  720-726. 

Aa  to  annuities,  see  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  §  1357  and  note. 

Aa  to  contribution  among  legatees,  see, 
ante,  5  1564. 

Aa  to  demonstrative  legatees  defined,  see 

note  8  Am.  St.  Rep.  721. 

Aa  to  designation  of  legacies,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  ft  1357  and  note. 

Aa  to  general  legacies  defined*  see  note 
8  Am.  St.   Rep.    721. 

Aa  to  Identification  of  legateea  by  extrin- 
sic evidence,  see  note  50  Am.  St.  Rep.  281. 

Aa  to  lapsed   legacies   falling;   Into  reald- 

■am,  see  note  48  Am.  St.  Rep.  197,  198. 

Aa  to  legacy  front  surety  to  co-aurety, 
•■d  effect  of  assignment  of  legacy,  see 
note  22  L.  R.  A.  444, 

Aa  to  legraey  meed  not  be  paid  until  court 
ersera,  see,  ante,  §  1646. 

Aa  to  liability  of  legatees  for  debta  of 
testator,  see,  ante,  55  1563,  1664,  1650;  also 
Kerr's  Cyc.  Civ.  Code,  2d  ed.,  8  1377  and 
note. 

As  to  nature  and  designation  of  legacies, 

aee  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  5  1357  and 
note. 

Aa  to  non-abatement  of  legacies  when 
Talsable  consideration  paid,  see  note  8  Am. 
8t  Rep.  725. 

Aa  to  order  for  payment  of  legacies,  see, 
ante.  Si  1646,   1651   and   notes. 

As  to  partial  distribution,  see  post,  5  1661 
and  note. 

Aa  to  payment  of  legraelea  by  executors, 

Me  notes  8  Am.  St.  Rep.  722;  78  Am.  St.  Rep. 

205-207. 

Aa  to  payment  of  legacies,  interest  on 
fesaey,  ete*  see  note  9  L.  R.  A.  244. 

Aa  to  petition  of  legatee  after  one  year, 
■ee,  post,  1 1663  and  note. 

As  to  presumption    of  payment   of  lega- 

«*♦*.  see  note  18  Am.  St.  Rep.  883. 

Aa  to  property  resorted  to  for  payment 
•«  legacies,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
I  ISM  and  note. 

As  to  residuary  legacies,  defined,  see  note 
S  Am.  St.  Rep.  722. 
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As  to  satisfaction  of  legacies,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,   §  1367  and  note. 

As   to    specific   devises    and    legraelea,    see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  8  1363  and 
note. 

As  to  speelflc  legacies  defined,  see  note 
8  Am.  St.  Rep.  720. 

As  to  specific  learacies  for  life  only,  see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  5  1365  and 
note. 

As  to  when  learacies  due,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  5  1368  and  note. 

As  to  when  learacies  are  vested,  and  when 
contingent,  see  note  10  Am.  St.  Rep.  471- 
479.       . 

1.  As  to  charitable  institution's  right  to 
partial  distribution. — A  charitable  institu- 
tion Is  entitled  to  ask  for  partial  distribu- 
tion, whether  it  is  merely  a  beneficiary  of 
property  devised  in  trust  or  is  a  residuary 
legatee. — Estate  of  Friedman,  171  Cal.  431, 
153  Pac.  919. 

2.  An  administrator  is  not  liable  for 
complying:  with  the  decree  of  partial  dis- 
tribution in  favor  of  a  beneficiary  entitled 
to  the  amount  asked  for. — Estate  of  Fried- 
man, 171  Cal.  431,  153  Pac.  919. 

8.  Bond— As  security  against  contested 
or  belated  claims. — Legatee  obtaining-  an 
order  for  payment  of  his  legacy  is  required 
to  give  bond  for  payment  of  his  proportion 
of  debts.  It  would  seem,  however,  that 
bond  is  given  principally  to  secure  estate 
against  contested  claims  which  may  come 
in  after  order  is  made,  since  court  is  di- 
rected to  order  payment  of  legacy  only 
"when  it  appears  that  estate  is  but  little 
indebted,  and  that  share  of  party  applying 
may  be  allowed  to  him  without  loss  to 
creditors  of  estate." — Estate  of  Dunne  65 
Cal.  378,  880,  4  Pac.  379. 

4.  Same  —  Dispensed  with,  claims  se- 
cured, or  time  expired. — Before  receiving 
his  share  upon  partial  distribution  distrib- 
utee must  give  bond,  aa  required  by  above 
section  and  section  1661,  post,  and  It  is  only 
in  cases  where  time  for  presenting  claims 
has  expired,  and  all  claims  allowed  have 
been  paid,  or  are  secured  by  mortgage,  etc., 
that  court  is  authorized  to  dispense  with 
bond.— Estate  of  Mitchell,  121  Cal.  391,  394 
53  Pac.   810. 

«.  Burden  on  applicant  to  show  estate 
little  indebted— In  an  application  for  par- 
tial distribution,  whether  from  opposition 
or  not,  or  whatever  opposition  may  be, 
petitioner  must  show  that  estate  is  but 
little  indebted;  that  he  is  entitled  to  share 
he  asks,  and  what,  when  expenses  of  ad- 
ministration are  paid,  his  share  will  amount 
to.  The  only  office  of  opposition  is  to  rebut 
this  showing.— Estate  of  Painter,  116  Cal. 
635,  640,  47   Pac.   700. 

6.     Elaborate    pleadings    not    necessary.-. 

Code  does  not  attempt  to  prescribe  form 
or  contents  of  petition  referred  to  In  above 
section,  but  it  is  clear  that  elaborate  plead- 
ings  are   not   required   or  contemplated   in 
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proceeding,  and  so  far  as  executrix  Is  con- 
cerned they  are  not  necessary.  A  proce- 
dure in  probate  court  is  generally  summary, 
requiring  no  pleadings  in  technical  sense, 
nor  adherence  to  artificial  rule  in  state- 
ment of  cause  of  action  or  defense.  An 
intelligent  statement  of  an  existing  sub- 
stantial right,  which  court  has  jurisdiction 
to  enforce,  is  sufficient  allegation  of  all 
matters  necessary  to  sustain  judgment. — 
Estate  of  Murphy,  145  Cal.  464,  466,  78  Pac. 
960. 

7.  Inheritance-tax  — -  Not  considered  on 
hearing. — In  determining  upon  hearing  of 
petition  for  partial  distribution  amount  of 
money  in  hands  of  executor  available  for 
payment  of  respondent's  legacy,  court  was 
not  required  to  take  into  consideration 
amount  of  collateral  inheritance-tax.  Such 
tax  is  not  one  of  expenses  of  administra- 
tion, nor  charge  upon  general  estate  of  de- 
cedent, but  is  in  nature  of  an  imposed  tax, 
or  tax  upon  right  of  succession,  and  is 
imposed  upon  several  amounts  of  dece- 
dent's estate,  to  which  successors  thereto 
are  respectively  entitled. — Estate  of  Ches- 
ney,  1  Cal.  App.  30,  83,  81  Pac.  679. 


Aa     to      Inheritance-tax      generally,      see 

Kerr's    Cyc.    Pol.    Code,    2d    ed.,    9  3752    and 
note. 

8.  Legacy — Payable,  though  action  pend- 
ing on  rejected  claim. — The  fact  that  claim 
against  estate,  presented  by  heir,  had  been 
rejected  by  executors,  and  that  suit  thereon 
was  pending,  did  not  preclude  court  from 
making  an  order  for  payment  of  legacy  to 
such  heir  any  more  than  would  suit  upon 
rejected  claim  of  any  other  person. — Es- 
tate of  Chesney,  1  Cal.  App.  30,  33,  81  Pac. 
679. 

9.  Partial  distribution— After  one  year. 
— Record  shows  upon  its  face  that  more 
than  one  year  had  elapsed  from  issuance 
of  letters  testamentary  to  filing  of  peti- 
tion under  above  section,  and  power  of 
court  to  make  an  order  of  partial  distribu- 
tion before  final  settlement  Is  expressly 
conferred  by  statute. — Estate  of  Crocker, 
105  Cal.  368,  371,  38  Pac.  954. 

10.  Same—  Not  daring  special  adminis- 
tration.— No  express  authority  for  decree- 
ing partial  distribution  of  an  estate  in 
hands  of  special  administrator  is  found  in 
statute.— Estate  of  Welch,  106  Cal.  427,  433, 
39  Pac.  805. 

11.  Petition— By  executor  not  contem- 
plated.— Above  and  next  succeeding  sec- 
tion are  only  ones  authorizing  partial  dis- 
tribution to  be  made.  It  seems  that  they 
do  not  contemplate  petition  by  executor  to 
whom  it  is  of  no  concern  whether  an  heir, 
devisee,  or  legatee  gets  paid  in  advance 
or  not. — Estate  of  Letellier,  74  Cal.  311,  312, 
15  Pac.  847;  Alcorn  v.  Buschke,  133  Cal.  655, 
658,  66  Pac.  15. 

12.  Petition  for  partial  distribution,  to 
which  widow  as  executrix  filed  demurrer, 
grounds  of  which  were  that  facts  stated  do 


not  entitle  petitioner  to  relief  asked  for; 
without  determining  whether  or  not  this 
would  be  sufficient  statement  of  facts,  if 
objection  were  made  by  heir,  or  by  another 
legatee,  it  is  sufficient  as  against  executrix, 
who,  generally,  must  have  greater  knowl- 
edge of  value  and  character  of  property, 
amount  on  hand,  and  amount  of  indebted- 
ness than  any  other  person. — Estate  of 
Murphy,  145  Cal.  464,  466,  78  Pac.  960. 


13.  Same  —  Most    contain    statement    of 

statutory  facta. — Above  section,  and  next 
five  sections,  authorize  an  order  of  partial 
distribution  only  in  event  that  "it  appear 
that  estate  is  but  little  indebted  and  that 
share  of  party  applying  may  be  allowed  to 
him  without  loss  to  creditors  of  estate." 
Without  existence  of  these  facts  courts 
can  not  competently  make  such  an  order, 
even  in  absence  of  opposition  thereto.  The 
contemplation  of  statute  is  that,  unless 
these  facts  exist,  there  is  no  right  to  par- 
tial distribution,  no  matter  what  condition 
of  estate  may  be  in  other  respects. — Estate 
of  Painter,  115  Cat  635,  642,  47  Pac.  700: 
Estate  of  Hale,  121  Cal.  125,  127,  53  Pac. 
429. 

14.  Protection  of  persona  Interested- 
Discretion  of  probate  Judge. — Under  above 
section  application  for  partial  distribution 
may  be  made  at  any  time  after  lapse  of 
four  months  from  issuance  of  letters.  It 
is  evident  that  persons  interested  in  estate 
have  very  little  protection  In  this  proceed- 
ing, except  In  discretion  of  probate  Judge; 
and  he  should  therefore  proceed  with 
greatest  caution. — Estate  of  Painter,  115 
Cal.   635,   639,  47   Pac.  700. 

15.  Sufficient  for  creditors  To  be  left, 
without  recourse  to  bond. — It  is  well  to 
observe  that  creditors  are  not  to  be  de- 
prived of  their  lien  upon  assets  of  estate 
and  given  a  bond  in  lieu  thereof.  Court 
should  see  that  sufficient  assets  are  left 
after  partial  distribution  to  pay  them  with- 
out recourse  to  bond.  Requirement  of  bond 
is  only  additional  security  to  provide 
against  unforeseen  liabilities  and  against 
errors  in  judgment. — Estate  of  Painter,  115 
Cal.    635,   640,   47   Pac.    700. 

16.  Title,  share,  costs -— Discretion  of 
court. — Upon  application  for  partial  dis- 
tribution court  may  be  called  upon  to  de- 
termine other  questions  than  those  per- 
taining to  interests  of  creditors,  as,  for 
instance,  whether  the  applicant  is  entitled 
to  his  share  of  estate,  and,  If  so,  what  share 
is  necessarily  involved.  So,  too,  it  may  be 
that  costs  of  administration  may  be  so 
great  that  there  will  be  no  estate  to  dis- 
tribute. Very  much  must,  therefore,  be 
left  to  discretion  of  probate  judge,  and 
when  he  decides  that  condition  of  estate  Is 
such  that  distribution  can  be  safely  made 
his  conclusion  would  not  often  be  reversed 
on  appeal. — Estate  of  Painter,  115  Cal.  635, 
640,  47  Pac.  700. 

17.  Ultimate  facts  concerning  estate  and 
debts,     sufficient. — Statement     of     ultimate 
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facts    concerning     nature     of     estate    and  to    enable   the   executor   at   least    to   make 

amount  of  debts  which,  according:  to  code,  proper    opposition    or    defense.      If    it    ao 

court  must  find  to  exist  before  making;  or-  complishes  this  It  serves  the  purposes  for 

der,   will    afford    sufficient    information  .of  which    pleading*    are    required. — Estate    of 

grounds  on  which  application  will  be  made,  Murphy,  145  Cal.  464,  467,  78  Pac.  960. 

§  1669.  NOTICE  OF  APPLICATION  FOR  LEGACIES.  Notice  of  the  appli- 
cation must  be  given  to  the  executor  or  administrator,  personally,  and  to  all 
persons  interested  in  the  estate,  in  the  same  manner  that  notice  is  required  to 
be  given  of  the  settlement  of  the  account  of  an  executor  or  administrator. 

History:  Enacted  March  11,  1872,  re-enactment  of  { 251  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  648,  $  86. 

Am  to  notice  of  settlement  off  any  account,  see,  ante  5  1633  and  note. 
See,  ante,.  §  1668  and  note. 

§  1660.    EXECUTOR  OR  OTHER  PERSON  MAY  RESIST  APPLICATION. 

Tbe  executor  or  administrator,  or  any  person  interested  in  the  estate,  may 

appear  at  the  time  named  and  resist  the  application.  , 

History:  Enacted  March  11,  1872,  re-enactment  of  $  262  Probate 
Act;  amendment  approved  March  23,  1907,  Stats,  and  Amdts.  1907, 
p.  991,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  604. 

1.    Realty  resorted  to  for  payment,  money  shall   be  insufficient  therefor,   they  can  re- 

lasaateleat. — On  an  application  for  payment  sort  to  realty,  and  legatee  is  not  required 

of  legacy  court   was  not  required   to   take  to    await    such    expenditure    before    being 

into   consideration    the    amount    that    may  entitled    to    receive   his    legacy. — Estate    of 

be  required  for  erecting  tombstone  author-  Chesney,  1  Cal.  App.  30,  83,  34,  81  Pac  679. 

lied  by   will.     If   money   in   hands   of   the  See,  ante,  S  1658  and  note, 
executors,    after    making    other    payments, 

§  1661.    DECREE  PRATED  FOR  TO  BE  GRANTED,  WHEN.    If,  at  the 

hearing,  it  appears  that  the  estate  is  but  little  indebted,  and  that  the  share  of 
the  party  applying  may  be  allowed  to  him  without  loss  to  the  creditors  of  the 
estate,  the  court  must  make  an  order  in  conformity  with  the  prayer  of  the 
applicant,  requiring: 

1.  [Legatee's  bond.]  Each  heir,  legatee,  devisee  (or  his  assignee,  grantee, 
or  successor  in  interest)  obtaining  such  order,  before  receiving  his  share  or 
any  portion  thereof,  to  execute  and  deliver  to  the  executor  or  administrator,  a 
bond,  in  such  sum  as  may  be  designated  by  the  court,  or  a  judge  thereof,  with 
sureties  to  be  approved  by  the  judge,  payable  to  the  executor  or  administrator, 
and  conditioned  for  the  payment,  whenever  required,  of  his  proportion  of  the 
debts  due  from  the  estate,  not  exceeding  the  value  or  amount  of  the  legacy  or 
portion  of  the  estate  to  which  he  is  entitled.  Where  the  time  for  filing  or 
presenting  claims  has  expired,  and  all  claims  that  have  been  allowed,  have  been 
paid,  or  are  secured  by  mortgage  upon  real  estate  sufficient  to  pay  them,  and 
the  court  is  satisfied  that  no  injury  can  result  to  the  estate,  the  court  may 
dispense  with  the  bond ; 

2.  [Executor  to  deliver  heir's  portion.]  The  executor  or  administrator  to 
deliver  to  the  heir,  legatee,  devisee  (or  his  assignee,  grantee  or  successor  in 
interest),  the  whole  portion  of  the  estate  to  which  he  may  be  entitled,  or  only  a 
part  thereof  designating  it. 

'    If,  in  the  execution  of  the  order,  a  partition  is  necessary  between  two  or  more 
of  the  parties  interested,  it  must  be  made  in  the  manner  hereinafter  prescribed. 
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The  costs  of  these  proceedings  must  be  paid  by  the  applicant,  or  if  there  are 

more  than  one,  must  be  apportioned  equally  among  them. 

History:  Enacted  March  11,  1872,  founded  on  §§  253-256  Probate 
Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt),  p.  102;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  230,  held  unconstitutional,  see  history,  $  5  ante; 
amendment  approved  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  992, 
Kerr's  State,  and  Amdts.  1906-7,  p.  504;  April  24,  1911,  Stats,  and 
Amdts.  1911,  p.  1085. 


DECREE  FOR  PARTIAL  DISTRIBUTION 
—GRANTED  WHEN. 

* 

1.  Distribution    of   estate — When   decreed— 

Little  indebted. 

2.  Same — Same — Bond. 

3.  ' '  Estate ' ' — In  above  section,  means  '  *  dis- 

posable estate." 

4.  Executrix  not  concerned  with  distribution. 

5.  Same — Widow,  executrix,  concluded. 

6.  Legacy    payable    without    bond  —  When 

funds  on  hand  in  excess. 

7.  Order — Refused*  where  probable  loss  to  ex- 

ecutor or  creditors. 

8.  Same — Should  specify  sums. 

9.  Partial  distribution  not  granted — By  de- 

fault. 

10.  Payment  to  heir,  etc. — Construction  of  sec- 

tion— Subdivision  2. 

11.  Petition  sufficient  as  to  executrix — No  ob- 

jection by  heir. 

12.  Whole    share    or    part    distributed,    bond 

given. 

13.  Widow,   as   executrix,   and   for   creditors, 

party  aggrieved. 

14.  Words  ' '  little  indebted '  '—Used  relatively. 

See,  ante,   8  1658  and   note. 

A»  to  the  rlffht  of  partial  distribution  of 
an  estate  vested  la  remainder,  see  Kerr's 
Cyc.  Civ.  Code,   8  694  and  note. 

1.  Distribution  of  estate— When  decreed 
—Little  indebted. — An  estate  may  be  or- 
dered distributed  in  a  case  in  which  it  is 
"but  little  indebted";  an  estate  is  little  in- 
debted when  the  amount  of  the  estate,  over 
and  above  the  debts,  is  sufficient  to  allow 
distribution  to  be  made  without  danger  to 
the  rights  of  creditors. — Estate  of  Hinkel, 
176  Cal.  563.  169  Pac.  70,  following:  the  doc- 
trine in  In  re  Crocker,  105  Cal.  368,  38  Pac. 
954. 

As  to  phrase  "little  Indebted**  being;  ased 
relatively,  see  par.  14,  this  note. 

2.  Same  —  Same  —  Bond. — In  a  case  in 
which  the  time  for  filing  claims  has  ex- 
pired when  a  decree  of  distribution  1b 
made  of  an  estate  that  is  "but  little  in- 
debted," under  the  provisions  of  the  above 
section  the  court  is  authorized  to  dispense 
with  a  bond  from  the  party  or  parties  to 
whom  the  estate  is  distributed. — Estate  of 
Hinkel,  176  Cal.  563,  169  Pac.  70. 

3.  "Estate*  — In  above  section  means 
"disposable  estate." — Too  much  stress  ought 
not  to  be  placed  upon  applications  of  a 
term    which    in    codes    themselves    Is    em- 


ployed in  different  senses.  Thus:  "The 
executor  to  deliver  to  heir,  legatee,  or  dev- 
isee whole  portion  of  estate  to  which  he 
may  be  entitled/'  i.  e.,  portion  of  distribut- 
able assets.  Where  code  speaks  of  dis- 
tribution of  estate  and  of  persons  entitled 
to  such  distribution,  and  their  proportion- 
ate interests,  it  refers  to  disposable  estate 
only. — Estate  of  Hinckley,  58  Cal.  457,   515. 

4.  Executrix  not  concerned  with  distri- 
bution.— Claim  of  an  executrix  that  petition- 
ers for  partial  distribution  had  forfeited 
their  right  to  legacies  because  of  an  al- 
leged violation  of  provision  in  will  that  if 
any  one  named  therein  should  contest  same 
he  or  she  would  take  nothing:  under  it,  is 
matter  in  which,  as  executrix,  she  has  no 
interest.  It  does  not  affect  executrix  in  her 
representative  capacity;  it  concerns  only 
rights  of  the  residuary  devisees.  In  such 
cases  executrix  "can  not  litigate  claims  of 
one  set  of  legatees  against  other  at  ex- 
pense of  estate,"  nor  maintain  an  appeal. 

Estate  of  Murphy,  145  Cal.  464,  467,  78  Pac 
960. 

ft.     Same  — Widow,    executrix,    concluded. 

— Where  the  widow  of  deceased,  acting  as 
executrix  of  will,  demurred  to  petition  for 
partial  distribution,  although  she  was  re- 
siduary devisee,  yet,  as  she  neither  objected 
nor  appeared,  as  devisee,  she  is  as  fully 
concluded  with  respect  to  her  rights  as 
devisee  as  other  devisees.  Her  appear, 
ance  as  executrix  gives  her  no  standing 
to  claim  rights  which  she  possesses  solely 
as  devisee. — Estate  of  Murphy,  145  Cal.  464. 
467,  78  Pac.  960. 

0.  Legacy  payable  without  bond— When 
fund*  on  hand  in  exeeaa. — On  application 
for  partial  distribution  it  appeared  that 
executors  had  In  their  hands  a  sum  of 
money  much  in  excess  of  respondent's  leg- 
acy; court  therefore  did  not  err  in  directing 
its  payment,  nor  in  dispensing  with  bond 
on  part  of  legatee. — Estate  of  Chesney,  l 
Cal.   App.   30,   S3,   81   Pac.   658. 

7.  Order — Refused  where  probable  loaa 
to  executor  or  creditors. — Court  has  al- 
ways before  it  data  from  which  may  be 
estimated  probable  amount  of  commissions 
to  which  executors  or  administrators  would 
be  entitled,  and  hence  may  refuse  an  order, 
in  case  it  will  result  in  loss  to  executor  or 
administrator,  or  to  creditors,  by  reason 
of  fact  that  there  will  not  remain  of  estate 
sufficient  to  pay  them  after  allowing  com- 
missions   of    executor    or    administrator. " 

Estate    of   Dunne,   65   Cal.   378,    380,    4    Pac. 
379. 
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&  Same— -StovM  specify  <muh». — The  or- 
der should  specify  sums  to  be  paid  by  ex- 
ecutors, and  amount  of  the  inheritance-tax 
to  be  deducted  therefrom,  and  it  is  error 
not  to  deduct  the  amount  of  payments  pre- 
viously made  by  executors  and  admitted 
to  have  been  received  by  petitioners. — Es- 
tate of  Mitchell,  121  Cal.  891,  395,  53  Pac. 
810. 

9.  Partial  distribution  not  granted— By 
default* — Although  all  parties  interested 
are  brought  before  court  by  notice  given 
upon  application  for  partial  distribution, 
no  default  can  be  taken  against  them,  and 
plenary  showing:  must  be  made  by  appli- 
cant at  the  hearing.  If  opposition  is  made 
and  grounds  of  opposition  stated  in  writ- 
ing, that  can  not  limit  the  inquiry,  nor  can 
court  take  admission  of  contestants  unless 
It  clearly  appears  that  the  admission  is 
made  by  all  parties  interested  in  pro- 
ceeding*.— Estate  of  Painter,  115  Cal.  635, 
639,  47  Pac.  700. 


!•.  Payment  to  fcelr,  etc.— Construction 
•f  section  —  Subdivision  2. — In  a  prosecu- 
tion against  an  executor  for  the  embezzle- 
ment of  a  legacy  the  decree  of  partial  dis- 
tribution is  admissible  in  evidence  as  a 
basis  of  the  legatee's  demand  for  delivery 
of  the  legacy,  even  though  the  decree  had 
not  become  final  through  the  expiration  of 
the  period  within  which  it  might  have  been 
appealed  from  at  the  time  of  its  admission 
in  evidence.  It  necessarily  follows  from 
the  provision  of  this  subdivision  "requir- 
ing the  executor  to  deliver  to  the  legatee 
the  whole  portion  of  the  estate  to  which  he 
may  be  entitled"  that  the  court  could  In 
such  order  require  such  delivery  within  a 
specified  time,  which  might  be  shorter  than 
the  time  allowed  for  an  appeal  from  such 
order.— People  v.  Dates,  29  Cal.  App.  260, 
155  Pac.    112. 


11.  Petition  sufficient  as  to  executrix— 
He  abjection  by  fcelr. — A  petition  for  par- 
tial distribution  which  stated  as  follows: 
"That  said  estate  is  but  little  indebted, 
and  that  share  and  legacies  of  your  peti- 
tioners may  now  be  allowed  to  them  with- 
out loss  to  creditors  of  estate  of  said 
deceased,"  there  being  no  objection  to  suffi- 
ciency of   statement   of   facts,    by   an   heir 


or  legatee.  Is  sufficient  as  against  execu- 
trix, who  generally  must  have  greater 
knowledge  of  value  and  character  of  prop- 
erty, the  amount  of  money  on  hand,  and 
amount  of  indebtedness,  than  any  other 
person.  Code  does  not  attempt  to  prescribe 
form  or  contents  of  petition. — Estate  of 
Murphy  145,   Cal.   464,   78  Pac.   960,   961. 

12.  Whole  share  or  part  distributed, 
bond  Riven. — Statute  authorizes  the  court 
to  direct  delivery  of  share  to  heir  at  any 
time  after  lapse  of  four  months  from  Issu- 
ance of  letters  of  administration,  upon 
proper  application  of  heir  and  notice  to 
administrator  and  all  persons  interested,  if 
it  appear  that  estate  is  but  little  indebted 
and  that  share  may  be  allowed  without 
injury  to  creditors;  provided  bond  in  sum 
to  be  designated  by  the  judge,  and  sureties 
approved  by  him,  be  executed  by  heir, 
conditioned  for  payment  of  his  proportion 
of  debts  of  estate.'  Decree  of  court  may 
direct  administrator  to  deliver  to  heir 
whole  portion  to  which  he  is  entitled,  or 
only  part  thereof. — Meeks  v.  Hahn,  20  Cal. 
621,    627. 

13.  Widow,  as  executrix,  and  for  credi- 
tors, party  aaja-rleved. — Where  widow  of 
deceased  was  executrix  of  will,  she  is  party 
aggrieved,  by  order  of  partial  distribution, 
and  has  right  of  appeal  therefrom.  Both 
power  of  executors  to  comply  with  order 
and  right  to  immediate  distribution  are 
involved,  and  upon  these  questions  execu- 
trix is  interested  personally  on  behalf  of 
creditors,  and  has  clear  right  to  appeal.— 
Estate  of  Murphy,  145  Cal.  464,  466,  78 
Pac.    960. 

14.  Words  "little  Indebted" — Used  rela- 
tively.— Finding  by  court  that  estate  was 
but  little  indebted  was  objected  to  upon 
the  ground  that  these  words  are  intended 
to  "operate  only  where,  as  matter  of  fact, 
estate,  no  matter  what  its  size,  was  but 
little  indebted."  These  statutory  words 
were  intended  to  be  used  relatively,  and 
not  absolutely,  and  they  merely  refer  to 
"condition  of  things  in  which  debts  are 
small  when  considered  in  connection  with 
value  of  the  estate." — Estate  of  Crocker,  105 
Cal.  868,  371,  38  Pac.  954;  Estate  of  Hale, 
121   Cal.   125,  130,  53  Pac.  429. 

See,    ante,    9 1658    and    note. 


§  1662.  ORDER  FOE  PAYMENT  OF  BOND,  AND  SUIT  THEREON.  When 
any  bond  has  been  executed  and  delivered,  tinder  the  provisions  of  the  preced- 
ing section,  and  it  is  necessary  for  the  settlement  of  the  estate  to  require  the 
payment  of  any  part  of  the  money  thereby  secured,  the  executor  or  adminis- 
trator must  petition  the  court  for  an  order  requiring  the  payment,  and  have  a 
citation  issued  and  served  on  the  party  bound,  requiring  him  to  appear  and 
show  cause  why  the  order  should  not  be  made.  At  the  hearing,  the  court,  if 
satisfied  of  the  necessity  of  such  payment,  must  make  an  order  accordingly, 
designating  the  amount  and  giving  a  time  within  which  it  must  be  paid.    If  the 
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money  is  not  paid  within  the  time  allowed,  an  action  may  be  maintained  by  the 
executor  or  administrator  on  the  bond. 

History:     Enacted  March  11,  1872,  re-enactment  of  §267  Probate  Act 

§  1663.  PARTIAL  DISTRIBUTION  OF  ESTATES  OF  DECEASED  PER- 
SONS. Where  the  time  for  filing  or  presenting  claims  has  expired,  and  all 
claims  that  have  been  allowed  have  been  paid,  or  are  secured  by  a  mortgage 
upon  real  estate  sufficient  to  pay  them,  and  the  estate  is  not  in  a  condition  to 
be  finally  closed  and  distributed,  the  executor  or  administrator,  or  coexecutor 
or  coadministrator,  may  present  his  petition  to  the  court  for  ratable  payment  of 
the  legacies,  or  ratable  distribution  of  the  estate  to  all  the  heirs,  legatees, 
devisees,  or  their  assignees,  grantees  or  successors  in  interest.  Notice  of  such 
application  must  be  given  to  all  persons  interested  in  the  estate,  in  the  same 
manner  that  notice  is  required  to  be  given  of  the  settlement  of  the  account  of 
an  executor  or  administrator.  Any  person  interested  in  the  estate  may  appear 
at  the  time  named  and  resist  the  application.  If,  at  the  hearing,  it  appears 
that  the  allegations  in  the  petition  of  said  executor,  administrator,  coexecutor, 
or  coadministrator,  are  true,  and  the  court  is  satisfied  that  no  injury  can  result 
to  the  estate  by  granting  the  petition,  the  court  must  make  an  order  directing 
the  executor  or  executors,  administrator  or  administrators,  as  the  case  may  be, 
to  deliver  to  the  heirs,  legatees,  devisees,  or  to  their  assigns,  grantees  or  suc- 
cessors in  interest,  the  whole  portion  of  the  estate  to  which  they  may  be 
entitled,  or  only  a  part  thereof,  designating  it. 

[Costs.]  If,  in  the  execution  of  the  order,  a  partition  is  necessary  between 
two  or  more  of  the  parties  interested,  it  must  be  made  in  the  manner  herein- 
after prescribed.  The  costs  of  the  proceedings  under  this  section  must  be  paid 
by  the  estate,  excepting  that  in  case  a  partition  is  necessary,  the  costs  of  such 
partition  must  be  apportioned  amongst  the  parties  interested  in  such  partition. 

History:  Original  section,  relating  to  time  when  petition  may  be 
filed  for  distribution,  enactment  approved  March  18,  1899,  Stats,  and 
Amdts.  1899,  p.  92;  repeal  by  Code  Commission,  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  230;  held  unconstitutional,  see  history,  5  5  ante; 
repeal  approved  March  23,  1907,  Stats,  and  Amdts.  1906-7,  p.  992, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  504;  enactment  of  present  section 
approved  May  17,  1917,  Stats,  and  Amdts.  1917,  p.  575.  In  effect  July 
27,  1917. 

PARTIAL  DISTRIBUTION— COSTS.  10.  Probable  expenses— Considered  on  partial 

1.  Administration— Continued  till  debts  paid  *"  "  ™  lon' 

or  secured.  llm  Fr°bate  jurisdiction  exercised  upon  prin- 

2.  Same— Not  stayed  for  distributees,  estate  ^T**!  °    Cq"lty'      . 

charged  with  liens.  12'  Rl^  *°  &r*at?T  °r  le8S  portion— Not  to 

.      .  ,  ,      .    .,.  affect  right  to  hearing. 

3.  Bond  dispensed  with— Legatee  holding  re-  *  * 

jected  claim  13,  R,*ht  to  P*rtial  distribution. 

a   a*™    TSTn  iniurv  likelv  to  accrue  14'  Whether  "^le   indebted  "—Fact   to   be 

4.  Same— No  injury  likely  to  accrue.  determined  by  court. 

5.  Creditors  —  Consenting,    and    persons   en- 

titled,  distribution.  See-  ante-  «  1658'  1661  and  not*8- 

6    Same-Not  consenting,  debts  secured,  dis-  »•    Admliil.twitlo«-^oiitlniieil    till    debt. 

tribution  p        or  "ecnr*d-— * °ne   of  th«  Principal   ob- 

jects    of     administration     is     payment      of 

7.  Estoppel  to  demand.  debtB    of   tne    deceased.      For    that    purpose 

8.  Legatee — Right   to   petition   for  distribu-      assets  are  subjected  to  jurisdiction  of  the 

tion— Time  not  affected  by  supplement      court,   and   to   that  extent  it   is   proceeding- 
to  will.  for   benefit    of  creditors.      Each   creditor    is 

9.  Notice  to  be  given  by  posting.  entitled    to   have   proceeding   kept    on    foot 
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and  property  kept  in  legal  custody  until 
his  debt  is  paid  or  secured  in  some  man- 
ner provided  in  statute,  and  he  can  not  be 
required  to  yield  this  right  and  accept  a 
lien,  or  charge,  on  property,  to  be  enforced 
in  some  new  and  independent  proceeding. 
—Estate  of  Washburn,  30  Cal.  Dec.  413, 
415.  82  Pac.   671. 

2.  Same  Not  stayed  for  distributees, 
estate  charged  with  liens. — Court  can  not, 
upon  petition  of  distributees,  and  over 
objection  of  creditors  or  without  their 
consent,  arrest  course  of  administration, 
charge  assets  with  lien  for  unpaid  debts, 
legacies,  and  expenses,  discharge  admin- 
istrator from  further  duties  respecting 
estate,  and  deliver  property  of  estate  to 
heirs,  residuary  legatees,  or  devisees,  bur- 
dened only  with  charge  for  sums  due.  to 
be  paid  at  will  of  distributees,  or  when 
they  are  compelled  to  do  so  by  suit  to  en- 
force lien. — 'Estate  of  Washburn,  30  Cal. 
Dec.  413,   416,   82  Pac.   671. 

2.  Bond  dispensed  with— Legatee  hold- 
lag  rejected  claim. — Where  in  response  to 
petition  of  a  legatee  for  distribution  to  her 
of  her  legacy,  the  court  did  not  err  in  dis- 
pensing with  bond  on  part  of  legatee; 
the  fact  that  claim  presented  by  her 
against  estate  had  been  rejected  by  execu- 
tors, and  that  suit  thereon  was  pending, 
did  not  preclude  court  from  making  an 
order  for  payment  of  her  legacy,  any  more 
than  would  a  suit  upon  rejected  claim  of 
any  other  person. — Estate  of  Chesney,  1 
Cal.  App.  30,  33,  81  Pac.  679   680. 

4.    Issue— No    injury    likely    to    accrue. — 

Above  section  authorises  court  to  grant 
the  petition  of  any  legatee  for  payment  of 
his  legacy  if  it  appears  at  hearing  that 
estate  "is  but  little  indebted"  and  that 
payment  can  be  made  "without  loss  to 
creditors  of  estate,"  and  to  dispense  with 
bond  from  petitioner,  "if  time  for  present- 
ing claims  baa  expired  and  all  claims  that 
have  been  allowed  have  been  paid,  and 
court  la  satisfied  that  no  injury  can  result 
to  estate. — Estate  of  Chesney,  1  Cal.  App. 
36,  33,  81  Pac.   679,    680. 

3>  Creditor*  —  Consenting,  and  persona 
entitled,  distribution. — When  creditors  and 
other  persons,  entitled  to  payments  of 
money  in  due  course  of  administration,  con- 
sent that  administration  be  closed  and  that 
property  of  estate  be  distributed  to  persons 
entitled,  without  payment  of  such  claims, 
but  subject  to  a  lien  therefor,  doubtless 
court,  in  its  discretion,  and  upon  request 
of  persons  entitled  to  distribution,  may 
make  an  order  accordingly.  —  Estate  of 
Washburn,  148  Cal.  64,  82  Pac.  671. 

•»  Same— Not  consenting,  debts  secured, 
dfctriftmttesu — Where  debts  are  secured  by 
mortgage  or  by  bond  approved  by  court, 
Person  entitled  to  distribution  may  have 
his  portion  distributed  to  him,  although 
creditors  do  not  consent  thereto.  This  may 
possibly  be  the  case  even  if  such  person  be 
•ole  heir  and  entitled  to  »the  entire  estate. 


In  all  such  case.s,  however,  administration 
is  not  closed,  but  continues  for  payment  of 
debts  and  expenses  of  administration. — Es- 
tate of  Washburn,  148  Cal.  64,  82  Pac.  671. 

7.  Estoppel  to  demand. — A  party  may 
estop  himself  to  demand  partial  distribution 
under  the  provisions  of  above  section;  and 
where  the  petitioner  had  entered  into  agree- 
ments whereby  she  had  received  consider- 
able advancements,  and  it  appeared  that, 
but  for  such  agreements,  the  estate  would 
have  long  before  been  fully  settled  up,  and 
that  the  granting  of  the  petition  for  par- 
tial distribution  at  the  time  presented  would 
result  in  great  injury  to  all  the  other  heirs, 
while,  on  the  other  hand,  there  was  a  rea- 
sonable probability  that  if  the  estate  was 
kept  intact  longer  it  would  be  greatly  bene- 
fitted, the  petition  will  be  denied. — Estate 
of  Glenn,   153  Cal.   80,   94   Pac.   230. 


8.  Legatee — Right  to  petition  for  distri- 
bution—Time  not  affected  by  supplement  to 
will  filed  and  probated  as  part  thereof  sub- 
sequent to  Issuance  of  letters;  he  is  en- 
titled to  file  petition  at  any  time  after  one 
year  from  the  issuance  of  letters. — Estate 
of  Mayhew,  1  Cal.  App.  162,  87  Pac.  417. 

9.  Notice  to  be  given  by  posting. — Above 
section  requires  notice  to  be  given  by  post- 
ing, presupposing  that  others  than  execu- 
tors might  have  an  interest  adverse  to  the 
petition. — Estate  of  Mitchell,  126  Cal.  248. 
252,  58  Pac.  549. 

10.  Probable  expenses  —  Considered  on 
partial  distribution. — While  it  is  true  that 
the  allowance  to  be  made  for  commissions, 
attorney's  fees,  and  charges  to  close  admin- 
istration can  not  be  definitely  fixed  until 
final  settlement  of  account  of  executor,  yet, 
in  ascertaining  whether  partial  distribu- 
tion shall  be  ordered,  and  for  purpose  of 
fixing  amount  thereof,  it  is  necessary  for 
court  to  take  them  into  consideration  and 
determine  them  upon  proper  data  furnished 
at  hearing  of  applicant. — Estate  of  Straus, 
144  Cal.  563,  566,  77  Pac.  1122. 

11.  Probate'  Jurisdiction  exercised  upon 
principles  of  equity,  and  there  is  no  reason 
why  an  application  for  partial  distribution 
may  not  be  denied  by  the  court,  though 
entitled  thereto  as  matter  of  right  under 
the  statute,  where  the  petitioner  should 
not,  under  the  well  settled  principles  of 
equity,  be  heard  to  assert  the  right  to  the 
immediate  possession  of  the  property. — Es- 
tate of  Glenn,  153  Cal.  80,  94  Pac.  230. 

12.  Right  to  greater  or  less  portion— Not 
to  affect  right  to  bearing. — Where  the  con- 
testants to  a  will  are,  the  one  as  heir  and 
the  other  as  executor  of  heir  of  deceased, 
they  are  authorized  to  appear  and  partici- 
pate in  proceedings  of  distribution,  and 
they  will  be  equally  entitled  to  do  so  If 
they  are  legatees.  The  fact  that  they  may 
have  a  right  to  greater  or  less  portion  of 
estate  by  virtue  of  will  than  they  would 
have  by  law  does  not  affect  their  right  to 
insist  that  that  estate  shall,  upon  distribu- 
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tion  of  another  estate,  receive  all  of  latter** 
estate  that  they  may  claim  that  it  Is  en- 
titled to,  and  this  is  only  position  they 
should,  in  these  proceedings,  be  allowed  to 
assume  or  maintain. — Estate  of  Wicker- 
sham,   13S  Cal.   355,  361,  70  Pac.  1076. 

18.  Right  to  partial  distribution. — Ordi- 
narily a  legatee  or  devisee  or  an  heir  is  en- 
titled, as  a  matter  of  right,  to  receive  his 
share  of  the  estate  at  the  time  fixed  by  law, 
if  the  same  can  be  given  him  without  loss 
to  the  creditors,  regardless  of  the  fact  that 


It  might  be  better  for  all  interested  that 
the  property  should  be  maintained  in  ad- 
ministration for  a  longer  period. — Estate 
of  Glenn,   153  Cal.  80,  94  Pac.  230. 

14,  Whether  "little  Indebted**— Fact  to  be 
determined  by  court. — Whether  an  estate 
is  "but  little  indebted,"  or  payment  can  be 
made  "without  loss  to  creditors,"  are  ques- 
tions of  fact  to  be  determined  by  court  upon 
comparison  of  value  of  estate  with  amount 
of  debts. — Estate  of  Chesney,  1  Cal.  App.  30, 
33,  81  Pac.  679,  680. 


ARTICLE  II. 

DISTRIBUTION  ON  FINAL  SETTLEMENT. 


S  1664.     Heirs  to  file  petition. 

S  1665.     Distribution    of    estate,    how    made, 

and  to  whom. 
1 1666.    What  the  decree  must  contain,  and  ia 

final. 


1 1667.    Distribution    when    decedent    not    a 

resident  of  the  state. 
§  1668.     Decree  to  be  made  after  notice  only. 
§  1669.    Distribution  of  estate  not  to  be  made 

until  taxes  are  paid. 
f  1670.     Continuation  of  administration. 


§  1664.  HEIRS  TO  FILE  PETITION.  In  all  estates  now  being  administered, 
or  that  may  hereafter  be  administered,  any  person  claiming  to  be  heir  to  the 
deceased,  or  entitled  to  distribution  in  whole  or  in  any  part  of  such  estate, 
may,  at  any  time  after  the  expiration  of  one  year  from  the  issuing  of  letters 
testamentary  or  of  administration  upon  such  estate,  file  a  petition  in  the  matter 
of  such  estate,  praying  the  court  to  ascertain  and  declare  the  rights  of  all 
persons  to  said  estate  and  all  interests  therein,  and  to  whom  distribution 
thereof  should  be  made. 

[Court  to  make  order  directing  notice.]  Upon  the  filing  of  such  petition, 
the  court  shall  make  an  order  directing  service  of  notice  to  all  persons  inter- 
ested in  said  estate  to  appear  and  show  cause,  on  a  day  to  be  therein  named,  not 
less  than  sixty  days  nor  over  four  months  from  the  date  of  the  making  of  such 
order,  in  which  notice  shall  be  set  forth  the  name  of  the  deceased,  the  name  of 
the  executor  or  administrator  of  said  estate,  the  names  of  all  persons  who  may 
have  appeared  claiming  any  interest  in  said  estate  in  the  course  of  the  admin- 
istration of  the  same,  up  to  the  time  of  the  making  of  said  order,  and  such 
other  persons  as  the  court  may  direct,  and  also  a 

Description  of  the  real  estate  whereof  said  deceased  died  seized  or  possessed, 
so  far  as  known,  described  with  certainty  to  a  common  intent,  and  requiring  all 
said  persons  and  all  persons  named  or  not  named  having  or  claiming  any 
interest  in  the  estate  of  said  deceased,  at  the  time  and  place  in  said  order 
specified,  to  appear  and  exhibit,  as  hereinafter  provided,  their  respective  claims 
of  heirship,  ownership,  or  interest  in  said  estate,  to  said  court,  which  notice 
shall  be  served  in  the  same  manner  as  a  summons  in  a  civil  action,  upon  proof 
of  which  service,  by  affidavit  or  otherwise,  to  the  satisfaction  of  the  court,  the 
court  shall  thereupon  acquire  jurisdiction  to  ascertain  and  determine  the  heir- 
ship, ownership,  and  interest  of  all  parties  in  and  to  the  property  of  said 
deceased,  and  such  determination  shall  be  final  and  conclusive  in  the  adminis- 
tration of  said  estate,  and  the  title  and  ownership  of  said  property. 
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[Decree  of  servioe — Appearance.]  The  court  shall  enter  an  order  or  decree 
establishing  proof  of  the  service  of  such  notice.  All  persons  appearing  within 
the  time  limited,  as  aforesaid,  shall  file  their  written  appearance  in  person  or 
through  their  authorized  attorney,  such  attorney  filing  at  the  same  time  written 
evidence  of  his  authority  to  so  appear,  entry  of  which  appearance  shall  be  made 
in  the  minutes  of  the  court  and  in  the  register  of  proceedings  of  said  estate.  And 
the  court  shall,  after  the  expiration  of  the  time  limited  for  appearing  as  afore- 
said, enter  an  order  adjudging  the  default  of  all  persons  for  hot  appearing  as 
aforesaid,  who  shall  not  have  appeared  as  aforesaid. 

[Complaint  setting  forth  heirship.]  At  any  time  within  twenty  days  after 
the  date  of  the  order  or  decree  of  the  court  establishing  proof  of  the  service  of 
such  notice,  any  of  such  persons  so  appearing  may  file  his  complaint  in  the  mat- 
ter  of  the  estate,  setting  forth  the  facts  constituting  his  claim  of  heirship, 
ownership,  or  interest  in  said  estate,  with  such  reasonable  particularity  as  the 
court  may  require,  and  serve  a  copy  of  the  same  upon  each  of  the  parties  or 
attorneys  who  shall  have  entered  their  written  appearance  as  aforesaid,  if 
such  parties  or  such  attorneys  reside  within  the  county;  and  in  case  any  of 
them  do  not  reside  within  the  county,  then  service  of  such  copy  of  said  com- 
plaint shall  be  made  upon  the  clerk  of  said  court  for  them,  and  the  clerk  shall 
forthwith  mail  the  same  to  the  address  of  such  party  or  attorney  as  may  have 
left  with  said  clerk  his  post-office  address. 

[Time  to  plead  to  complaint  of  heirship.]  Such  parties  are  allowed  twenty 
days  after  the  service  of  the  complaint,  as  aforesaid,  within  which  to  plead 
thereto,  and  thereafter  such  proceedings  shall  be  had  upon  such  complaint  as 
in  this  code  provided  in  case  of  an  ordinary  civil  action ;  and  the  issues  of  law 
and  of  fact  arising  in  the  proceeding  shall  be  disposed  of  in  like  manner  as 
issues  of  law  and  fact  are  herein  provided  to  be  disposed  of  in  civil  actions, 
with  a  like  right  to  a  motion  for  a  new  trial  and  appeal  to  the  supreme  court ; 
and  the  provisions  in  this  code  contained  regulating  the  mode  of  procedure  for 
the  trial  of  civil  actions,  the  motion  for  a  new  trial  of  civil'  actions,  statements 
on  motion  for  a  new  trial,  bills  of  exception,  and  statements  on  appeal,  as  also 
in  regard  to  undertakings  on  appeal,  and  the  mode  of  taking  and  perfecting 
appeals,  and  the  time  within  which  such  appeals  shall  be  taken,  shall  be  appli- 
cable thereto ;  provided,  however,  that  all 

Appeals  herein  must  be  taken  within  sixty  days  from  the  date  of  the  entry 
of  the  judgment  or  of  the  order  complained  of. 

[Plaintiff,  party  filing  complaint.]  The  party  filing  the  petition  as  afore- 
aaid,  if  he  file  a  complaint,  and  if  not,  the  party  first  filing  such  complaint, 
shall,  in  all  subsequent  proceedings,  be  treated  as  the  plaintiff  therein,  and  all 
other  parties  so  appearing  shall  be  treated  as  the  defendants  in  said  proceed- 
ings, and  all  such  defendants  shall  set  forth  in  their  respective  answers  the 
facts  constituting  their  claim  of  heirship,  ownership,  or  interest  in  said  estate, 
with  such  particularity  as  the  court  may  require,  and  serve  a  copy  thereof  on 
the  plaintiff.  Evidence  in  support  of  all  issues  may  be  taken  orally  or  by 
deposition,  in  the  same  manner  as  provided  in  civil  actions. 

of  the  taking  of  such  depositions  shall  be  served  only  upon  the  parties 
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or  the  attorneys  of  the  parties  so  appearing  in  said  proceeding.  The  court  shall 
enter  a  default  of  all  persons  failing  to  appear,  or  plead,  or  prosecute,  or  defend 
their  rights,  as  aforesaid;  and  upon  the  trial  of  the  issues  arising  upon  the 
pleadings  in  such  proceeding,  the  court  shall  determine  the  heirship  to  said 
deceased,  the  ownership  of  his  estate,  and  the  interest  of  each  respective  claim- 
ant thereto  or  therein,  and  persons  entitled  to  distribution  thereof,  and  the 
final  determination  of  the  court  thereupon  shall  be  final  and  conclusive  in  the 
distribution  of  said  estate,  and  in  regard  to  the  title  to  all  the  property  of 
the  estate  of  said  deceased.  The  cost  of  the  proceedings  under  this  section 
shall  be  apportioned  in  the  discretion  of  the  court. 

[Attorney  for  minoV.]    In  any  proceeding  under  this  section,  the  court  may 

appoint  an  attorney  for  any  minor  mentioned  in  said  proceedings  not  having  a 

guardian.    Nothing  in  this  section  contained  shall  be  construed  to  exclude  the 

right  upon  final  distribution  of  any  estate  to  contest  the  question  of  heirship, 

title,  or  interest  in  the  estate  so  distributed,  where  the  same  shall  not  have  been 

determined  under  the  provisions  of  this  section;  but  where  such  questions 

shall  have  been  litigated,  under  the  provisions  of  this  section,  the  determination 

thereof  as  herein  provided  shall  be  conclusive  in  the  distribution  of  said  estate. 

.  History:     Enactment  approved  March  18,  1885,  Stats,  and  Amdts. 
1884-5,  p.  208. 


DISTRIBUTION,   PINAL— PETITION   OP 

HEIRS. 

I.  In  General,  1-78. 
II.  Heirship,  79-109. 
III.  Proceedings,  110-117. 

I.  In  General. 

1.  Administrator  —  Can    not    represent 

either  side  in  contest. 

2.  Advancements  by  the  administrator. 

3-5.  After   discovered   property  —  As   to 
generally. 

6.  Appeal — Within  sixty  days  of  entry. 

7,8.  Appointment  of  new  administrator. 

9.  Averment    of    claim    to    heirship  — 
Necessary. 

10.  Collateral  attack— Invalidity   or  in- 

sufficiency of  decree. 

11.  Common-law  doctrine  abrogated. 

12.  Community  property — Decree  of  dis- 

tribution. 

13- 16.  Conclusiveness  of  decree  of  distribu- 
tion. 

17, 18.  Same — Against  whom  not  conclusive. 

19,  20.  Same— Rights  of  assignee  of  inter- 
est of  heir. 

21.  Conflict  of  evidence — Left  to  lower 
court. 

'  22.  Conflicting  rights — All  determined  in 

one  proceeding. 

23.  Construction — Of  section  1658,  ante. 

24.  Same — Of   section    1699,   post — Sec- 

tion refers  exclusively  to  express 
trust. 
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25.  Same — Of  will,  conclusive. 

26.  Costs — In  discretion  of  court  under 

above  section. 

27.  Creditors  not  essential. 

28.  Cross-examination  allowed. 

29.  Same  —  Independent   right   of  each 

party. 

30,31.  Death  of  spouse  before  final  decree 
of  divorce. 

32,  33.  Decree  of  distribution  —  Conclusive- 
ness of. 

34.  Same — Same — Notice  served  and  ad- 
ministrator parly. 

85.  Same — Same — Nullity,  when  entered 
without  notice,  though  recital  in 
decree. 

36.  Default  —  Decree    establishing,    en- 

tered without  prejudice. 

37.  Same — Same — Rule    as    to    opening, 

not  disturbed  on  certiorari. 

38-  44.  Distribution  of  estate — Decree  of. 

45,  46.  Same — Conclusiveness  against  trust. 

47-  49.  Same — Improper* when. 

50,51.  Same — Order  of  partial  distribution 
— Appeal. 

52.  Same  —  Partial  distribution,  to  ille- 

gitimate  child   without   this   pro- 
ceeding. 

53.  Future  steps — After  jurisdiction  at- 

tached, provisions  directory. 

54.  Independent  administration. 

55.  Inheritance-tax. 

56.  Same — Amendment  of  1905. 

57.  Same — Order  of  court  fixing  amount 

of. 
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58.  Jurisdiction — Over    questions    ancil- 

lary to  proper  judgment. 

59.  Jury  —  May    be     demanded     under 

above  section. 

60.  New  trial — Amendment  of  1907. 

61.  No    kinship  —  Finding    of,    within 

issues. 

62.  Object — To    determine    all    conflict- 

ing claims,  before  distribution. 

63.  Petition  for  distribution — Heirs  who 

have  no  interest  under  will. 

64.  Plaintiff — First    petitioner    assumed 

to  make  himself. 

65.  Same  —  Each  pleading  substantially 

same. 

66.  Postponement  —  On  application   for 

distribution,  discretion. 

67.  Probate  of  will — Not  provided  for 

herein. 

68.  Same — Petition  for  distribution  in- 

dependent   and    distinct    proceed- 
ing. 

69.  Same— Distribution  under  unrevoked 

will. 

70.  Proceedings  —  Same  as  in  ordinary 

civil  actions. 

71.  Proper  pleadings — Rights  of  parties 

determined. 

72.  Reformation   of   deed — After   death 

of  grantor— Omitted  lands — Bight 
of  grantor  not  affected. 

73,74.  Right  adjudicated  hereinunder — No 
appeal  from  distribution. 

75.  8ecurity  for  cost — Not  required  of 

nonresident. 

76.  Uncontested  settlement  of  trustee's 

account. 

77.  Unprobated    will  —  Inadmissible    in 

evidence. 

78.  Same — Without  statutory  notice  pro- 

ceedings    for     probate     without 
effect. 

IL  Hdeship. 

79.  As  to  heirship — And  ownership  and 

interest  determined. 
80,81.  Same — Not  adverse  claims. 

82.  Same  —  Same  —  In  advance  of  pro- 

ceedings. 

83.  Same — Same — On   petition   for   dis- 

tribution, if  not  before. 

84.  Same — Petition  heard,   heirship  not 

previously  determined. 

85,86.  Action  to  compel  specific  perform- 
ance— Jurisdiction  of  court  to  de- 
termine heirship. 

87.  Agreement  by  heirs — Validity. 
88-91.  Determination   of   heirship  —  As   to 
generally. 
92.  Same — Admissibility  of  evidence. 

93,94.  Same — Same — Declarations  of  mem- 
bers of  family. 

95.  Same — Conclusiveness  of  evidence  on 
appeal. 


.     96.  Same — Effect  of. 

97,98.  Effect  of  appeal — In  general. 

99.  Findings    of    absence    of    kinship — 
Sufficiency  of  evidence. 

100.  Grantee  of  devisee. 

101.  Grantee  of  heir. 

102.  Jurisdiction — Probate  court. 

103.  Same  —  Agreement   among   children 

prior  to  death  of  father. 

104- 106.  Nonresident     distributee  —  Appoint- 
ment of  agent. 

107.  Pendency   of   proceedings   to   deter- 

mine heirship — Insufficient  ground 
for  denying  petition  for  distribu- 
tion. 

108.  Proceeding  to  determine  succession — 

Employment  of  attorneys — Execu- 
tor without  authority. 

109.  Succession — Statutory  regulation. 

III.  Proceedings. 

110.  A  proceeding  in  rem. 

111.  Involve  questions  of  title  to  prop- 

erty— Real  and  personal. 

112.  Same — Mode  constitutional. 

113.  Special  in  probate — Not  civil  action 

114.  Same  —  Same  —  Acts  beyond  power 

conferred,  nugatory. 

115.  Same — Same  —  Authority    conferred 

is. 

116.  Same  —  Same — Jurisdiction  limited 

by  terms  of  statute. 

117.  Same — Subsidiary  to  that  for  distri- 

bution. 

See,  ante,  89  1658,  1661  and  notes. 
I.  IN  GENERAL. 

1.  Administrator  —  Can  not  represent 
either  aide  In  contest. — It  is  settled  law  of 
this  state  that  the  administrator  can  not 
represent  either  side  of  contest  between 
heirs,  devisees,  or  legatees  contesting;  for 
distribution  of  the  estate.  He  can  not  liti- 
gate claims  of  one  set  against  the  other. 
His  duty  is  to  preserve  the  estate  and  dis- 
tribute it  as  court  shall  direct. — Roach  v. 
Coffey,  73  Cal.  281,  282,  14  Pac.  840;  Estate 
of  Jeasup,  80  Cal.  625,  626,  22  Pac.  260:  Gold- 
tree  v.  Thompson,  83  Cal.  420,  422,  23  Pac. 
383;  Estate  of  Sanborn,  98  Cal.  103,  105,  32 
Pac.  865;  Estate  of  Welch.  106  Cal.  427.  429. 
39  Pac.  805;  Estate  of  Heydenfeldt,  117  Cal. 
551,  554,  49  Pac.  713;  Jones  v.  Lamont,  118 
Cal.  499,  503,  62  Am.  St.  Rep.  251,  50  Pac. 
766;  Ryer  v.  Fletcher  R.  Co.,  126  Cal.  482. 
484,  58  Pac.  908;  Estate  of  Healy,  137  Cal. 
474,  477,  70  Pac.  455;  McCabe  v.  Healy,  138 
Cal.  81,   90,  70  Pac.  1008. 

As  to  payment  of  taxes  for  any  distribu- 
tion, see,  post,   9  1669  and  note. 

As  to  succession  of  estate*,  see  Kerr's 
Cyc.  Civ.  Code.  2d  ed.,  93  1383  et  seq.  and 
notes. 

2*     Advancements  by  tbe  administrator  to 

a    beneficiary,    in    the    nature    of    personal 
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loans,  are  chargeable  only  against  tfe«  -liw- 
tributive  portion  of  the  estate  found  **>  to*, 
due  to  such  beneficiary. — Elizalde  v.  Mur- 
phy, 168  Cal.  681,  126  Pac.  978,  981. 

As  to  subsequent  declarations  of  intes- 
tate as  eTldence  on  the  issue  of  advance- 
ment, see  note  17  Ann.  Cas.  726. 

As  to  the  doctrine  of  advancements  as 
applied    to    cases    of    partial    Intestacy,   see 

note  6  Ann.  Cas.  1011. 


is  that  all  appeals  herein  must  be  taken 
within  sixty  days  from  date  of  Judgment  or 
order  complained  of,  and  where  appeal  was 
not  taken  until  more  than  sixty  days  after 
date  of  entry  of  judgment  an  appeal  from 
judgment  was  too  late. — Estate  of  Grlder, 
81  Cal.  571,  574,  22  Pac.  908;, Smith  v.  West- 
erfleltf,  88  Cal.  874,  881,  26  Pac.  206;  Estate 
of  Wtefterfleld,  96  Cal.  113,  114,  30  Pac.  1104. 

1.     .Appointment     of     new     administrator 


and  not  the  vacating  of  an  order  discharg- 
As  to  tho  validity  of  an  agreement  tort,  ling 'an  executor  upon  his  report  that  he 
iqnlsh  expectancy  as  heir  in  consideration  /I  cduld  flnd  no  property  of  the  deceased  Is  the 


llnqnlsh 

of  an  advancement,  see  note   17   Ann.   das. 

725. 
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As  to  whether  a  gift  to  a  son-in-law  is 
to  be  regarded  as  an  advancement  to 
daughter,  see  note  18  Ann.  Cas.  546. 

3.  After-discovered  property— As  to  gen- 
erally.— Decree  of  distribution  distributing 
certain  property  and  adjudging  "that  the 
residue  of  the  estate  hereinafter  particu- 
larly described  and  any  other  property  not 
not  now  known  or  discovered  which  may 
belong  to  said  estate  or  in  which  said  estate 
may  have  an  interest"  be  distributed  to  a 
particular  person  passes  title  of  the  dece- 
dent to  lands  omitted  from  the  particular 
description,  the  general  description  being 
sufficient  against  collateral  attachment  to 
include  omitted  lands  belonging  to  the  dece- 
dent at  the  time  of  his  death,  and  that  they 
did  belong  to  him  may  be  shown  by  evidence 
aliunde. — Humphry  v.  Protestant  Episcopal 
Church,  164  Cal.  170,   172,  97  Pac.   187., 

An    to    discovery    of    property,    see,    post, 

§  1698  and  note. 

As  to  issne  of  further  letters  of  adminis- 
tration after  final  settlement,  see,  post, 
8  1698  and  note. 

4.  Devisee  by  accepting  decree  of  final 
distribution  with  reference  to  certain  real 
property  inconsistent  with  the  will  is  not 
barred  from  taking  personal  property  be- 
queathed to  him  in  supplemental  adminis- 
tration upon  after-discovered  personal  prop- 
erty.— Estate  of  Learned,  156  Cal.  309,  312, 
104  Pac.  315. 

5.  It  is  well  established  that  after  final 
settlement  of  an  estate,  the  court  having 
probate  jurisdiction  is  not  bound  tp  is- 
sue further  letters  of  administration,  and 
should  not  do  so,  unless  there  still  remains 
property  of  the  estate  not  fully  disposed  of, 
or  some  act  to  be  done  relating  thereto 
which  only  an  administrator  can  do.    This  is 

implied  by  section  1698,  post,  providing  that 
tie  final  settlement  of  an  estate,  as  pro- 
vided in  the  code,  shall  not  prevent  the  is- 
suance of  further  letters  of  administration 
thereon  if  other  property  of  the  estate  be 
discovered,  or  if  good  cause  appears  there- 
for. The  implication  is  that  there  should 
be  no  issue  of  subsequent  letters,  where  no 
other  property  is  discovered  and  no  good 
cause  appears  therefor. — O'Brien  v.  Nelson, 
164  Cal.  573,  129  Pac.  985. 

0.     Appeal— "Within  sixty  days  of  entry. — 

One  of  provisions  of  above  section  of  code 


property 

.proper  practice  in  case  of  after-discovered 
property. — Shiels  v.  Nathan,  12  Cal.  App. 
604,  615,  108  Pac.  84. 

8.  After  an  executor  had  been  discharged 
upon  reporting  to  the  court  that  he  could 
flnd  no  property  of  the  deceased,  an  admin- 
istrator with  the  will  annexed  or  adminis- 
trators may  be  appointed  to  administer  upon 
any  property  subsequently  discovered  and 
the  jurisdiction  of  the  court  continued  as  to 
such  property/ — Shiels  v.  Nathan,  12  Cal. 
App.   604,   614,  108   Pac.   84. 

9.  Averment  of  claim  to  heirship— Nec- 
essary.— No  party  has  standing  in  the  trial 
court  under  above  section  unless  each  has 
averred  "his  claim  to  heirship,"  etc.,  and 
has  set  forth  facts  constituting  such  claim: 
and  he  would  not  be  there  heard  to  contest 
right  of  another  claimant  if  he  did  not  set 
up  any  right  in  himself. — Blythe  v.  Ayres, 
102  Cal.  254,  260,  86  Pac.  522. 

As  to  petition  for  distribution  by  heirs 
who  have  interest  under  will,  see  par.  63, 
this  note. 

10.  Collateral  attack — Invalidity  or  in- 
sufficiency of  decree  of  distribution  must  be 
shown  upon  its  face  before  it  is  subject  to 
collateral  attack. — Humphry  v.  Protestant 
Episcopal  Church,  154  Cal.  170,  173,  97  Pac. 
187. 

11.  Common-law    doctrine     abrogated. — 

The  decisions  which  rest  upon  the  doctrine 
of  privity  between  the  executor  in  one  ju- 
risdiction and  the  administrator  with  the 
will  annexed  in  another,  are  natural  de- 
ductions from  the  rules  of  succession  and 
administration  at  common  law,  but  they 
have  never  prevailed  in  this  state,  where  all 
the  property,  real  and  personal,  descends 
to  the  heirs,  subject  only  to  the  right  of 
the  personal  representative  under  statutory 
authority  to  administer  thereon.  Here  the 
executor  or  administrator  taxes  possession 
of  all  the  estate  of  the  deceased  for  the 
purposes  of  administration.  —  Richards  v. 
Blaisdell,  12  Cal.  App.  101.  109,  110,  106  Pac. 
782. 

12.  Commnnity  property— Decree  of  dis- 
tribution.— A  formal  administration  was  not 
void  or  ineffective,  because  of  the  fact  that 
the  record  therein  shows  that  the  court  de- 
clared that  the  property  as  to  which  admin- 
istration was  had  was  the  community  prop, 
erty  of  the  decedent  and  her  surviving 
husband,  and  distributed  it  all  accordingly. 
This  does  not  make  the  proceedings  or  de- 
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cree  void.  At  the  most  it  was  a  mere  error, 
and  mistake  injurious  to  the  person  who 
would  have  inherited  the  property  from  the 
deceased,  If  it  had  been  her  separate  estate, 
and  whilh  they  could  corrert.  only  by  mov- 
ing for  a  new  trial  or  by  taking  an  appeal 
from  such  decree.  In  the  absence  of  such 
proceedings  for  a  review  of  that  decree  it 
became  final  and  conclusive  upon  all  heirs, 
legatees,  and  devisees. — O'Brien  v.  Nelson, 
164  Cal.  573,  129  Pac.  985. 
See,  also,  post,  9  1668  and  note. 

18.    Conclnslveneaa  of  decree  of  dUtrlbn- 

ttoa, — Where  the  proper  notice  for  a  decree 
of  partial  distribution  has  been  given,  as  re- 
quired by  section  1659,  ante,  and  the  court 
has  thereunder  rendered  its  decree,  such 
decree  will  be  conclusive  of  the  rights  of 
the  legatees  and  devisees  under  the  will, 
'ubject  to  appeal  therefrom;  hence  such 
decree  la  not  open  to  attack  on  the  ground 
that  the  evidence  upon  which  it  was 
predicated  was  incompetent  or  insufficient. 
In  order  to  Justify  any  interference  with 
the  result  flowing  from  the  decree,  it  would 
be  necessary  to  charge  and  prove  in  a  pro- 
ceeding having  that  purpose  in  view  some 
fraud  collateral  or  extrinsic  to  the  matters 
or  questions  examined  and  determined  in 
the  proceeding  culminating  in  the  decree. 
—French  v.  Phelps,  20  Cal.  App.  101,  128 
Pac.  772,  777. 


As  to  eonelsuslveneM  of  decree  of  distort- 

fcsttsa,  see,  also,  pars.  82-35,  this  note. 

14.  Decree  of  distribution  is  conclusive 
upon  heirs,  legatees,  or  devisees  only  as 
such  and  so  far  as  they  claim  in  such  ca- 
pacities. It  does  not  >ceate/ any  new  title, 
but  merely  declares  the  trj(e  which  accrued 
under  the  will  or  by  the  law  of  descent. — 
Colley  v.  Miller  ft  Lux,  156  Cal.  510,  515,  105 
Pac  981. 

15.  Where  a  widow  was  at  the  same  time 
both  a  beneficiary  under,  and  an  executrix 
of.  a  will,  and  had  purchased  the  interests 
of  the  other  legatees  and  devisees  there- 
tinder,  but  there  is  no  evidence  that  the  con- 
sideration for  such  purchase  was  inade- 
quate, nor  that  any  of  the  beneficiaries  so 
disposing  of  their  interests  were  dissatisfied 
with  their  bargain,  a  decree  of  distribution 
confirming  title  to  the  property  of  such 
widow  will  be  conclusive  of  the  rights 
therein  declared. — French  v.  Phelps,  20  Cal. 
App.  101,  128  Pac.  772,  777. 

U.  The  ru'e  that  all  presumptions  must 
be  Indulged  which  are  favorable  to  the 
regularity  of  the  proceedings  leading  to  the 
rendition  of  a  Judgment  and  in  support 
thereof  is  to  be  applied  with  no  less  rigor 
to  a  decree  of  distribution  than  to  any  other 
kind  of  judgment,  and  it  is,  therefore,  to  be 
presumed  that  the  evidence  upon  which  the 
decree  was  predicated  was  in  all  respects 
efficient  and  competent,  and  that  any  legal 
objections  that  could  have  been  made 
against  it  were  made  by  the  party  objecting 
to  the  granting  of  the  petition,  and  were 
ettlded  by  the  court  at  the  hearing. — 
CC.P.--20J  3233 


French  v.  Phelps,  20  Cal.  App.  101,  128  Pac. 
772,  776. 

17.  Same— Against  whom  not  conclusive, 

— A  decree  under  section  1666,  post,  "is 
conclusive  as  to  the  rights  of  heirs,  lega- 
tees or  devisees,  but  it  is  conclusive  against 
them  as  heirs,  legatees  or  devisees,  only  so 
far  as  they  claim  in  such  capacities."  A 
decree  distributing  an  estate  to  the  heirs 
Is  therefore  not  conclusive  against  one 
claiming  as  grantee  from  such  heirs  by  an 
instrument  executed  after  the  death  of  the 
ancestor,  and  before  the  decree.  Nor  does 
It  bind  third  parties  who  claim  an  interest 
adverse  to  that  of  the  testator  or  Intestate. 
— Archer  v.  Harvey,  164  Cal.  274,  128  Pac. 
410,   412. 

18.  Where  a  person  agreed  with  an  at- 
torney to  give  him  by  way  of  compensation 
for  his  services  a  one-half  interest  in  cer- 
tain water-rights  upon  the  settlement  of  the 
question  to  be  litigated,  and  pending  litiga- 
tion the  client  died,  a  decree  of  distribution 
distributing  the  estate  of  such  client  to  the 
heirs  is  not  conclusive  against  such  attor- 
ney, and  he  may  specifically  enforce  his 
agreements  for  the  transfer  of  the  water- 
rights  upon  a  showing  that  he  has  per- 
formed his  part  of  the  contract. — Archer  v. 
Harvey,  164  Cal.  274,  128  Pac.  410,  412. 

19.  Same— Rights  of  assignee  of  Interest 
of  heir. — Where  the  interest  of  an  heir  In  an 
estate  is  assigned  to  another  and  the  estate 
is  subsequently  settled  by  decree  of  distri- 
bution, the  interest  so  acquired  by  assign- 
ment is  merged  in  the  decree  of  distribu- 
tion, and  the  title  of  such  assignee  is 
referable  to  and  he  holds  under  the  decree 
and  not  under  the  assignment. — Hopkins  v. 
White,  20  Cal.  App.  284,  128  Pac.  780,  782. 

See,  also,  Part  II,  this  note.       „ 

20.  Where  an  heir  assigned  her  interest 
In  the  estate,  and  by  subsequent  decree  of 
distribution  the  assignee  was  declared  en- 
titled to  all  rights  under  the  assignment,  the 
assignment  is  not  open  to  attack  In  a  sub- 
sequent action  on  the  ground  that  it  is  a 
fraud  on  creditors.  To  allow  such  attack 
would  be  to  allow  a  collateral  attack  on  the 
decree,  which  must  be  deemed  conclusive 
as  to  the  rights  conferred. — Hopkins  v. 
White,   20  Cal.   App.    284,    128   Pac.    780,    782. 

21.  Conflict  of  evidence— Left  to  lower 
eonrt. — As  to  finding  that  respondent  is 
child  of  decedent,  question  in  appellate 
court  is  not  whether  judge  of  that  court 
weighed  evidence  with  absolute  accuracy 
and  arrived  at  only  conclusion  justly  pos- 
sible— same  conclusion  to  which  any  other 
judge  or  Jury  would  have  been  forced  to 
come— but  was  whether  there  was  such 
manifest  conflict  of  material  evidence  on 
point  as  threw  determination  of  fact,  under 
established  ru^s,  entirely  within  province  of 
the  trial  judge.  A  finding  should  not  be 
disturbed,  whatever  might  be  the  prepon- 
derance of  evidence,  where  there  is  pre- 
sented fair,  reasonable  ground  or  difference 
of    opinion,    and    where    conclusion,    either 
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way,  could  not  be  considered  as  necessary 
result  of  an  unsound  judgment. — Blythe  v. 
Ayres,  102  Cal.  254,  260,  36  Pac.  522. 

22.  Conflicting-  rights — All  determined  In 
one  proceeding;. — Above  section  was  clearly 
intended  to  provide  means  by  which,  where 
there  are  hostile  claimants  to  estate,  all 
conflicting:  rights  thereto  may  be  summarily 
and  finally  determined  in  one  proceeding:. — 
Estate  of  Burton,  93  Cal.  459,  465,  29  Pac% 
36;  Blythe  v.  Ayres,  102  Cal.  254,  258,  36  Pac. 
522;  Estate  of  Joseph,  118  Cal.  660,  663,  50 
Pac.  768;  More  v.  More,  133  Cal.  489,  494,  65 
Pac.  1044. 

2S.     Construction— Of   section    1686%   ante* 

— It  is  manifest  that  the  law  does  not  con- 
template the  distribution  of  all  property  of 
an  estate  under  partial  distribution  pro- 
ceedings or  prior  to  the  settlement  of  the 
final  account  of  the  executor  or  administra- 
tor. The  court  must  necessarily  retain  un- 
til such  time  what  may  reasonably  be  an- 
ticipated as  necessary  to  pay  the  debts  and 
expenses  of  administration.  Creditors  are 
not  to  be  deprived  of  their  lien  on  the  assets 
of  the  estate  and  griven  a  bond  in  lieu 
thereof,  but  the  court  should  see  to  it  that 
sufficient  assets  are  left  after  partial  dis- 
tribution to  pay  them  without  regard  to 
the  bond.  The  requirement  of  a  bond  is 
only  additional  security  to  provide  against 
unforeseen  liabilities  and  against  errors  in 
judgment. — Estate  of  Gird,  157  Cal.  534,  550, 
108  Pac.  499. 

24.  Same— Of  section  1690,  post— Section 
refers  exclusively  to  express  trust  created 
by  will  and  not  to  one  who  is  a  trustee 
only  in  the  sense  that  the  duty  rested  on 
him  as  a  life  tenant  merely  to  have  due 
regards  for  the  rights  of  those  in  remainder 
— a  duty  in  the  nature  of  a  trust  constitu- 
ting him  an  implied  or  quasi  trustee  for 
the  remaindermen. — Hardy  v.  Mayhew,  158 
Cal.  95,  110  Pac.  113,  116. 

25.  Same— Of  will,  conclusive. — Where 
judgment  construing  will  making  final  dis- 
tribution has  become  final  it  can  not  be  im- 
peached by  the  will  itself.  If  the  judgment 
was  not  in  accordance  with  the  will,  the 
remedy  was  an  appeal  from  the  decree. — 
Estate  of  Learned,  156  Cal.  309,  311,  104  Pac. 
315. 

26.  Costs— In  discretion  of  court  under 
above  section. — Where  appellant  claimed 
entire  estate  as  child  and  sole  heir  of  de- 
ceased, and  respondents  claim  as  devisees 
and  legatees  under  will,  so  that  contest 
under  above  section  was  between  appellant 
on  one  side  and  respondents  on  other,  as 
appellant  lost,  there  is  no  reson  why  she 
should  not  be  liable  for  costs  as  any  other 
losing  party  in  civil  action.  Above  section 
gives  court  discretion  to  apportion  costs 
between  parties. — Lindy  v.  McChesney,  141 
Cal.  351,  352,  74  Pac.  1034. 

27.  Creditors  not  essential. — Administra- 
tion upon  estates  of  nonresidents  who  have 
died  leaving  property  in  this  state  is  pro- 
vided  for.    To   obtain   letters   thereon   it  is 


not  necessary  to  show  there  are  creditors, 
or  that  the  property  requires  care  to  pre- 
serve it,  and  the  law  provides  a  mode  for 
ascertaining  whether  there  are  any  local 
creditors  after  the  administration  is  begun. 
— Richards  v.  Blaisdell,  12  Cal.  App.  101, 
110,  106   Pac.   732. 


Cross-examination      allowed.  —   The 

averments  of  pleading  show  which  parties 
are  hostile  to  each  other,  and  each  has 
right  to  cross-examine  witnesses  of  hostile 
party.— Estate  of  Kasson,  127  Cal.  496,  505, 
69  Pac.  950. 

29.  Same  —  Independent  rl**ht  of  each 
party. — It  is  not  true,  as  legal  proposition, 
that  in  proceeding  under  above  section  one 
party  can  be  rightfully  precluded  from 
cross-examining  hostile  witness  as  to  cer- 
tain matter,  upon  ground  that  another  party 
had  previously  examined  him  as  to  that 
matter.  Under  above  section  each  person 
who  appears  and,  either  by  complaint  or  an- 
swer, sets  up  claim  of  heirship,  etc.,  peculiar 
to  himself,  is  an  actor  and  has  separate 
and  independent  right  to  conduct  his  case 
according  to  his  own  judgment,  including 
right  to  ask  proper  question  of  witnesses 
of  hostile  parties. — Estate  of  Kasson,  127 
Cal.  496,  505,  59  Pac.  950;  Estate  of  Kasson, 
141  Cal.  33,  40,  74  Pac.  436. 

80.  Death  of  spouse  before  final  decree 
of  divorce. — Where  an  interlocutory  decree 
of  divorce  has  been  awarded  a  wife,  but 
she  dies  before  such  decree  is  made  final, 
the  right  of  the  husband  to  inherit  is  not 
affected. — Estate  of  Seller,  164  CaL  181,  128 
Pac.   334. 

31.  Although  it  is  provided  by  section 
132,  Civil  Code,  that  the  death  of  either 
party  to  a  divorce  action,  after  the  entry 
or  the  interlocutory  judgment,  does  not  im- 
pair the  power  of  the  court  to  enter  final 
judgment,  the  purpose  of  this  provision  is 
not  entirely  clear.  The  entry  of  such  final 
judgment  will  not  be  allowed  to  operate 
retroactively  so  as  to  take  away  rights  of 
inheritance  which  had,  by  the  death,  be- 
come vested  in  the  surviving  spouse. — Es- 
tate of  Seller,  164  Cal.  181,  128  Pac.  334. 

S2.  Decree  of  distribution— Conclusive- 
ness of. — After  a  decree  for  the  distribution 
of  an  estate,  regularly  made  and  unappealed 
from  has  become  final,  persons  claiming  to 
be  heirs  of  the  deceased  can  not  maintain 
an  action  to  vacate,  as  erroneous  and  void, 
and  made  through  mistake,  inadvertence, 
and  excusable  neglect,  two  judgments,  both 
referred  to  in  the  decree  as  having  been 
"duly  given  and  made,"  at  a  date  prior 
to  the  decree  of  distribution,  one  being  in 
an  action  in  which  the  distributee  had 
sought  specific  performance  of  an  alleged 
agreement  by  the  decedent  to  make  a  will 
devising  and  bequeathing  the  entire  estate 
to  the  plaintiff,  and  the  other  being  a  pro- 
ceeding under  the  provisions  of  the  above 
section  by  the  same  person,  claiming  un- 
der the  same  allegations  as  in  the  action 
for  specific  performance  an  Interest  in  and 
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an  entlrement  to  distribution  of  the  es- 
tate.—Warren  v.  Ellis,  89  Cal.  App.  542, 
179,  Pac.  544. 

As  to  conclusiveness  of  decree  of  distribu- 
tion see  pars.   13-16,   this  note. 

Same— Agalaat  whom  decree  Is  not  con* 
elaslve,  see  pars.  17-18,  this  note. 

S3.  Jurisdiction  existing  in  the  court  a 
mere  error  of  Judgment  will  not  vitiate  the 
decree  of  the  court,  such  error  may  be  cor- 
rected on  appeal;  nor  does  the  fact  that  the 
error  appears  on  the  face  of  the  record 
alter  the  fact.  The  validity  of  the  judg- 
ment in  the  suit  in  equity  and  of  the  Judg- 
ment in  the  proceedings  under  the  above 
section,  by  and  through  which  title  is 
claimed,  were  directly  passed  upon  on  the 
hearing  for  distribution;  and  whether  erro- 
neous or  not,  the  decree  passed  thereon  is 
binding  upon  the  whole  world,  and  there- 
fore, conclusive  upon  the  persons  claiming 
under  such  Judgments  with  the  same  force 
and  effect  as  though  their  claims  had  been 
presented  and  disallowed. — Warren  v.  Ellis, 
39  Cal.  App.  542,  179  Pac.  544,  approving 
doctrine  in  Estate  of  Moore,  96  Cal.  623,  31 
Pac.  584;  Lynch  v.  Rooney,  112  Cal.  279,  44 
Pac.  665;  Goldtree  v.  Allison,  119  Cal.  344, 
SI  Pac.  561;  Goad  v.  Montgomery,  119  Cal. 
55S.  63  Am.  St.  Rep.  146,  61  Pac.  681;  Sholer 
v.  8holer,  135  Cal.  323,  87  Am.  St.  Rep.  98, 
(7  Pac.  282;  Estate  of  Learned,  156  Cal.  309, 
104  Pac.   315.  \ 

34.  Same-— Same— Notice  served  aad  ad- 
attalstrator  party.  —  In  proceeding  under 
above  section  to  determine  heirship,  it  is 
necessary  that  notice  of  application  shall 
be  served  upon  all  persons  interested  in  es- 
tate to  appear  and  show  cause  before  court 
acquires  Jurisdiction.  Administrator  must 
be  named  In  notice,  and  decree  to  be  ren- 
dered is  conclusive  as  to  title  to  all  prop- 
erty of  estate.  It  would  seem  in  such  case 
that  administrator  is  proper  if  not  necessary 
party.— Estate  of  Healy.  122  Cal.  162,  164,  66 
Pac  176,  176.  See  Blythe  v.  Ayres,  102  Cal. 
!»4,  259,  36  Pac.  522;  Estate  of  Kasson,  141 
Cal.  33;  40,  74  Pac.  436. 

35.  Same  Same— Nnlllty,  when  eatered 
wtthoat  notice,  though  recital  In  decree. — In 

proceeding  by  heirs  to  determine  interests 
of  all  parties,  under  above  section,  decree 
is  nullity  because  it  was  entered  without 
notice  of  proceeding  to  plaintiffs  here.  It 
makes  no  difference  that  court  recites  in  its 
decree  that  notice  was  given  to  all  parties. 
8ach  recital,  in  absence  of  notice,  can  not 
five  Jurisdiction  to  court.  The  court  can 
not  by  declaring  it  has  Jurisdiction  invest 
itself  with  Jurisdiction. — Estate  of  Grlder, 
II  Cal.  571,  572,  22  Pac.  908. 

tt,  Defaalt— Decree  establishing,  eatered 
wlthoat  prejadlee. — Where,  in  decree  estab- 
lishing defaults.  It  is  first  declared  that  "all1 
persons"  who  "have  not  appeared  as  afore- 
said and  each  of  them  are  hereby  ordered, 
ftdjodged,  and  decreed  to  be  in  default  for 
«ot  appearing  as  aforesaid,"  that  is  so  far 
full  compliance    with   provisions    of   above 


section  on  that  subject,  and  is  not  rendered 
nugatory  because  the  court  added  to  it  the 
following:  "This  order,  however,  shall  be 
without  prejudice  to  rights  of  such  persons 
who  have  heretofore  filed  petitions  for  dis- 
tribution herein,  provided  such  petitions  are 
now  pending,  and  undisposed  of,  and  rights 
of  such  petitioners  may  be  determined  in 
such  proceedings  for  distribution,  but  not 
otherwise." — Estate  of  Sutro,  143  Cal.  487. 
490,  77  Pac.  402. 


37.  Same-— Same— Rale  as  to  opening,  aot 
disturbed  oa  certiorari. — Where,  in  proceed- 
ing under  above  section,  notice  was  pub- 
lished as  required  for  service  of  summons 
by  publication,  and  court,  five  days  after 
return  day  of  notice,  made  an  order  adjudg- 
ing all  persons  (named  or  not  named)  who 
had  not  appeared  to  be  in  default,  and 
thereafter,  on  February  25,  1886,  Florence 
Blythe  filed  her  complaint  as  provided  by 
above  section,  and  did  not  name  petitioner 
herein  in  said  complaint,  or  in  any  subse- 
quent proceedings  prior  to  7th  day  of  Sep- 
tember, 1886,  and  petitioner  was  not 
resident,  and  had  never  been  in  state  of 
California,  and  did  not  know,  and  had  not 
heard  of  said  proceedings  prior  to  July  14, 
1886,  and  on  September  7,  1886,  -filed  her 
motion,  in  due  form,  to  open  default,  and 
for  leave  to  appear  as  heir  of  deceased, 
court  had  Jurisdiction  to  make  order  com- 
plained of,  and  it  can  not  be  disturbed  in 
proceeding  in  certiorari  to  review  same. — 
Hitchcock  v.  Superior  Court,  73  Cal.  295, 
296,   14   Pac.    872. 

38.  Distribution    of   estate— Decree    of. — 

On  this  appeal  from  a  decree  of  distribu- 
tion, the  record  furnishes  no  means  of  as- 
certaining whether  the  computation  of  that 
amount  of  the  net  proceeds  of  a  certain  lot 
applicable  to  thj  legacy  in  question  was 
correct  or  not. — Estate  of  Gamble,  166  Cal. 
263,  135  Pac.  970. 

As  to  decree  of  distribution  generally,  see 

pars.  32-35,  this  note. 

39.  A  Judgment  recovered  by  an  admin- 
istrator against  a  legatee  may  be  set  off, 
upon  distribution,  against  an  assignee  of 
the  legatee's  distributive  share. — Estate  of 
Gamble,  166  Cal.  253,  135  Pac.  970. 

40.  Where  conflicting  claims  are  made  to 
the  distributive  share  of  an  estate,  it  is  not 
an  imperative  duty  of  the  court,  in  pro- 
ceedings for  distribution,  to  decide  the 
rights  of  the  parties;  it  may  make  the  de- 
cree of  distribution  so  as  to  leave  the  par- 
ties free  to  have  their  dispute  decided  in  a 
court  of  equity  in  a  proper  action. — Estate 
of  Gamble,  166  Cal.  253,  136  Pac.  970. 

41.  While  a  decree  of  distribution,  duly 
made,  is  conclusive  upon  those  who  may 
thereafter  olalm  the  property  as  heirs  of  the 
person  whose  estate  is  thereby  distributed, 
it  is  not  conclusive  as  to  the  facts  on  which 
such  heirship  depends  when  they  arise  col- 
laterally in  another  action. — Estate  of  Wal- 
den,  Monro  v.  Latimer,  166  Cal.  446,  137 
Pac.  36. 
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42.  The  law  of  a  sister  state,  governing1 
the  distribution  of  estates  of  decedents,  is 
presumed  to  be  the  same  as  the  law  of  Cali- 
fornia.—Wills  v.  Wills,  166  Cal.  529,  137 
Pac.  249. 

43.  The  distribution  of  an  estate  includes 
the  determination  of  the  persons  who  by 
law  are  entitled  thereto,  also  the  propor- 
tions or  parts  to  which  each  of  these  per- 
sons is  entitled.  If  the  decree  is  erroneous, 
the  remedy  is  by  appeal,  and  if  no  appeal 
is  taken  the  decree  becomes  a  final  and  con- 
clusive adjudication  of  the  rights  which 
might  be  claimed  by  any  person  as  legatee 
or  devisee  under  the  will,  and  is  not  subject 
to  collateral  attack. — Estate  of  Schmierer, 
168  Cal.  747,  146  Pac.  99. 

44.  A  decree  of  distribution  which  con- 
tains a  provision  to  the  effect  that  any 
other  property  not  now  known  or  discov- 
ered which- may  belong  to  the  estate,  or  in 
which  the  estate  may  have  any  interest,  is 
distributed  to  a  particular  person,  is  suffi- 
cient to  pass  title  to  him  of  whatever  in- 
terest the  deceased  had  at  the  time  of  his 
death  in  any  property  not  specifically  men- 
tioned In  the  decree.  —  Victoria  Hospital 
Assn.  v.  All  Persons,  169  Cal.  483,  147  Pac. 
124. 

45.  Same— Conclusiveness    against    trast. 

• — An  unassailed  decree  of  distribution  to  the 
widow  of  a  testator  of  all  of  his  real  prop- 
erty in  fee  is  conclusive  against  the  ex- 
istence of  any  trust  in  favor  of  a  son  of  the 
testator  under  the  will.— Wills  v.  Wills,  166 
Cal.  529,  137  Pac.  249. 

As  to  conclusiveness  of  decree  of  distri- 
bution generally,  see  pars.  13-18,  32-35,  this 
note. 

46.  The  will  can  not  be  resorted  to  in 
such  a  case  to  show  that  the  property  was 
distributed  in  trust  as  it  is  only  where  by 


tion  should  not  be  distributed  unless  with 
the  full  assent  of  all  the  parties  interested, 
and  under  circumstances  where  it  is  appar- 
ent to  the  court  that  no  embarrassment  will 
result  to  the  administrators,  or  to  the  ad- 
ministration, in  the  orderly  effort  to  reduce 
such  a  claim  to  judgment  and  possession. — 
Estate  of  Colton,  164  Cal.  1,  127  Pac.  643. 

60.  Same— Order  of  partial  distribution 
—Appeal. — Where  contest  had  arisen  over 
a  will,  and  the  distributees  thereunder  en- 
tered into  a  written  agreement  providing 
for  distribution  of  the  estate,  any  one  Inter- 
ested in  the  estate  would  have  the  right 
of  appeal  from  an  order  of  partial  distribu- 
tion in  violation  of  the  written  agreement. 
— Estate  of  Colton,  164  Cal.  1,  126  Pac.  643. 

51.  There  can  be  no  doubt  of  the  right 
of  an  executor  to  appeal  from  any  order 
which  is  embarrassing  to  the  due  adminis- 
tration of  the  estate. — Estate  of  Colton,  164 
Cal.  1,  127  Pac.  643. 

52.  Same  —  Partial  distribution,  to  p le- 
gitimate   child,   without    this    proceeding. — 

Partial  distribution  may  be  made  of  an  es- 
tate, upon  petition  of  an  illegitimate  child 
of  deceased,  and  court  has  jurisdiction  to 
determine  question  of  contested  heirship, 
or  right  to  inherit  thereunder,  without  tak- 
ing proceeding  prescribed  by  above  section. 
— Estate  of  Jessup,  81  Cal.  408,  415,  439,  6 
L.  R.  A.  594,  21  Pac.  976,  22  Pac.  742. 

53.  Future  steps— After  Jurisdiction  at- 
tached, provisions  directory. — No  penalty  is 
imposed,  in  above  section,  for  failure  to  file 
complaint  "within  twenty  days  after  date  of 
order  or  decree  of  court  establishing  proof 
of  service  of  notice,"  and  there  are  no  nega- 
tive words  of  limitation  as  to  that  time.  In 
previous  part  of  above  section  it  is  expressly 
provided,  that  upon  proof  of  service  of  no- 
tice to  satisfaction  of  court*,  "the  court  shall 


apt  language  the  will  is  incorporated  into  .thereupon  acquire  jurisdiction  to  ascertain 
the  decree  that  this  may  be  done.— Wills  v.  A  and  determine  heirship,  ownership,  and  in- 
Wills,  166  Cal.  529,  137  Pac.  249.  71  terest  of  all  parties  in  and  to  property  of 

47.  Same  —  Improper,  when.— Where  an*  I  said  deceased."  Jurisdiction  having  thus  at- 
estate  consists  almost  wholly  of  an  indivis-  I  tached,  the  provisions  as  to  time  of  future 
ible  chose  in  action,  actually  in  litigation,  *  steps  in  proceeding  are  merely  directory, 
the  very  existence  of  the  property  as  assets      are  not  to  be  considered  as  conditions  prece- 


belng  uncertain  and  contingent  upon  the  de- 
termination of  the  suits,  it  is  improper  to 
allow  distribution  of  such  estate  pending 
litigation,  even  when  the  estate  is  but  little 
Indebted. — Estate  of  Colton,  164  Cal.  1,  127 
Pac.  643. 

See,  also,  ante,  9  1661  and  note. 

48.  A  decree  of  distribution  giving  the 
property  to  the  bona  fide  purchaser  "sub- 
ject, however,  to  any  rights"  of  a  person 
claiming  under  a  deed  absolute  in  form  but 
in    fact    simply    a    mortgage,    is    erroneous, 

since-  if    the    rights    under"   the    mortgage  ^^     r_„ tT...,_   ,*„,,..  *«,-,.«vu 

really  existed,  the  decree  would,  as  a  ma*-  I  w*n    be    had    the    inheritance-tax    must    be 

ter  of  law,  be  subject  to  it.— Estate  of  Lyon,  \pajd,  and  until  that  is  done  the  estate  is  not 
163  Cal.  808,  127  Pac.  76.                                        ^  \la  condition  to  be  settled.   The  final  account 

49.  It  may  be  said,  not,  of  course,  as  .A  Vnust  be  rendered,  settled,  and  allowed  be- 
proposition  of  law,  but  as  a  statement  of  •  fore  final  distribution,  and  such  account 
fact  for  the  guidance  of  courts  in  probate,  tan  not  be  properly  rendered  until  after 
that,   generally   speaking,   claims   in   litiga-  the  amount  of  the  inheritance-tax  is  finally 
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dent,  and  are  not  of  essence  of  proceeding. 
—Estate  of  Sutro,  143  Cal.  487,  491,  77  Pac. 
402. 

54.  Independent  administration.  —  Under 
above  section,  the  administration,  though 
called  ancillary  to  distinguish  it  from  the 
administration  of  the  last  residence  of  the 
deceased,  is  wholly  independent  of  it.  Only 
the  surplus  remaining  after  full  administra- 
tion can  be  remitted  to  the  domiciliary  rep- 
resentative for  distribution. — Richards  v. 
Blaisdell,  12  Cal.  App.  101,  110,  106  Pac.  732. 

59.  -Inheritance-tax. — Before   distribution 
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determined  so  that  Its  payment  can  be  made 
to  appear  in  the  final  account.  At  the  time 
the  account  is  settled  the  receipt  for  such 
payment  should  show  that  it  has  been 
countersigned  by  the  controller.  A  settle- 
ment and  approval  of  the  final  account 
without  such  action  by  the  controller  would 
be  premature. — Becker  v.  Nye,  8  Cal.  App. 
129,  132,  96  Pac.  333. 

As  to  collateral  Inheritance-tax,  see  Kerr's 
Cyc.  Pol.  Code,  2d  ed.,  S  3752  and  note. 

5ft.  Sane— Amendment  of  1005  to  above 
section  requiring:  the  payment  of  the  inher- 
itance-tax before  a  decree  of  distribution  is 
made  remains  in  force,  notwithstanding-  the 
repeal  of  the  inheritance- tax  law  of  1893. — 
Estate  of  Martin,  153  Cal.  225,  230,  94  Pac. 
1053. 

57.    Same — Order  of  eoart  fixing;  amount 

•f  inheritance-tax  being  conclusive,  as  to, 
see  Becker  v.  Nye,  8  Cal.  App.  129,  96  Pac. 
333. 

88.  Jnrlsdfet  Ion  —  Over  questions  ancil- 
lary to  proper  Judarment. — Superior  court, 
while  sitting:  in  matters  of  probate,  is  same 
as  It  is  while  sitting;  in  cases  of  equity,  in 
cases  at  law,  or  in  special  proceedings,  and, 
when  it  has  jurisdiction  of  subject-matter 
of  case  falling:  within  either  of  these  classes, 
it  has  power  to  hear  and  determine,  in  mode 
provided  by  law,  all  questions  of  law  and 
fact,  determination  of  which  is  ancillary  to 
proper  judgment  in  such  case.  This  is  an 
incidental  power  pertaining:  "to  all  courts, 
for  purpose  of  enabling:  them  to  exercise 
Jurisdiction  which  is  conferred  upon  them." 
—Estate  of  Burton,  93  Cal.  459,  463,  29 
Pac.  35. 

50.  Jury—- May  be  demanded  under  above 
section. — The  issues  of  fact  raised  by  peti- 
tion in  proceeding:  under  above  section  to 
determine  question  of  heirship  are  of  such 
character  as  would  render  their  submission 
to  Jury  entirely  proper. — Estate  of  Sheid, 
122  CaL  528,  532,  55  Pac.  328. 

St.    New    trial  —  Amendment    of    1007    to 

above  section  clearly  bring:  proceedings 
for  distribution  of  an  estate  within  those 
classes  of  probate  proceedings  as  to  which 
the  framing:  of  issues  of  fact  is  expressly 
authorized  by  the  code,  and,  therefore,  a 
new  trial  may  be  granted  In  a  proceeding: 
for  distribution. — Carter  v.  Waste,  159  Cal. 
23.  112  Pac.  727. 

tl.  No  kinship— .Finding;  of,  within  tesuea. 
—By  above  section,  claimant  is  not  entitled 
to  be  heard  at  all  unless  he  claims  to  be  of 
such  kin  as  would  entitle  him  to  succession. 
The  court  acquires  jurisdiction  to  deter- 
mine, and  it  is  made  its  duty  to  determine, 
Rot  alone  heirship  of  said  deceased,  but  in- 
terest of  each  respective  claimant  to  estate. 
That  this  may  and  should  properly  be  done 
by  decree  establishing:  degrees  of  kinship, 
or  relation  In  which  separate  claimant 
stands  to  deceased,  does  not  admit  of  de- 
bate, and.  where  claimant  is  found  to  bear 
no  kinship  whatever  to  deceased,  finding: 
and  judgment    to    that    effect    is    properly 


within  jurisdiction  of  court  and  within  is- 
sues to  be  determined. — Estate  of  Blythe, 
112  Cal.  689,  694,  45  Pac.  6. 

62.  Object-— To  determine  all  conflicting* 
claims,  before  distribution* — The  object  of 
enactment  was  to  expedite  distribution  of 
estates,  by  enabling;  persons  cjfciming  inter- 
ests In  estates  to  have  their  claims  deter- 
mined in  advance  oi^aYk&l&cation  for  distri- 
bution, and  when  sucvnOPlication  was 
made,  and  came  on  for  hearlngS^ourt  would 
have  no  trial  of  such  questions  to  make, 
and  would  at  once  decree  to  such  person  as- 
certained to  be  entitled,  portion  of  estate 
adjudged  to  him. — Estate  of  Oxarart,  78  Cal. 
109,  111,  20  Pac.  367. 

63.  Petition  for  distribution — Heirs  who 
have  no  Interest  under  will. — The  petition 
of  heirs  who  have  no  interest  under  the 
will  is  properly  stricken  out.  Nor  does  this 
deprive  them  of  their  day  in  court,  which 
was  upon  the  hearing:  of  the  petition  for 
probate. — Estate  of  Davis,  151  Cal.  327,  86 
Pac.  183. 

As  to  necessity  for  averment  of  claim  to 
heirship,  see  par.  9,  this  note. 

64.  Plaintiff— First  petitioner  assnmed  to 
make  himself. — The  failure  of  appellant  to 
file  complaint  until  after  expiration  of 
twenty  days  from  decree  of  service  of 
notice  did  not  touch  matter  of  jurisdiction. 
Any  one  of  persons  named  in  petition  may 
file  complaint,  al though  section  evidently 
does  not  contemplate  that  there  should  be 
numerous  complaints;  and  persons  other 
than  petitioner  may  naturally  assume  that 
latter,  who  has  inaugurated  proceeding:,  will 
proceed  by  making:  himself  plaintiff. — Estate 
of  Sutro,  143  Cal.  487,  490,  77  Pac.  402. 

65.  Same  — Each  pleading-  substantially 
same* — After  parties  have  been  brought 
into  court,  under  above  section,  by  peti- 
tion, notice,  etc.,  one  Srho /chooses  first  to 
file  complaint  is  callea>>/for  convenience, 
"plaintiff,"  and  others  are\called  "defend- 
ants," and  their  pleadings  are  called  "an- 
swers," but  requirement  as  to  each  plead- 
ing is  substantially  same,  i.  e.,  it  must  set 
forth  "facts  constituting  his  claim  of  heir- 
ship," etc. — Estate  of  Kasson,  127  Cal.  496, 
705,  59  Pac.  960. 

66.  Postponement  —  On  application  for 
distribution,  discretion. — Question  of  heir- 
ship may  as  well  be  heard  and  determined 
at  hearing  of  application  for  distribution  as 
on  proceedings  commenced  under  above  sec- 
tion, and  an  application  of  postponement 
becomes  one  merely  of  discretion  upon  part 
of  court,  and  this  discretion,  unless  abused, 
will  not  be  interfered  with.  The  court  may 
properly  exercise  its  discretion  in  refusing 
to  postpone  cause.  If  resort  Is  had  to  pro- 
visions of  above  section  to  delay  settlement 
and*  distribution  of  estates,  it  would  have 
better  never  been  passed. — Estate  of  Oxa- 
rart, 78  Cal.  109,  111,  20  Pac.  367. 

67.  Probate  of  will  — Not  provided  for 
herein. — Above  section  does  not  provide  for 
probate  of  will,  and  only  proceedings  under 
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which  will  can  be  probated  are  those  pro- 
vided for  in  sections  1299  et  seq.,  ante. — Es- 
tate of  Christensen,  185  Cal.  674,  677.  68  Pac. 
112. 

«8.  Same— Petition  for  distribution  In- 
dependent and  distinct  proceeding;. — An  at- 
tack made  upon  the  probate  of  a  will,  under 
the  petition  for  distribution  by  heirs,  on 
the  ground  of  forgery  and  fraud  in  its  pro- 
curement, is  not  direct  but  collateral,  and 
can  not  be  sustained  unless  the  order  of 
probate  is  void  on  its  face. — Estate  of  Davis, 
161  Cal.  824,  86  Pac.  188. 


Same— Distribution  under  unrevoked 
will* — An  heir  has  no  independent  right  to 
complain  of  a  distribution  in  full  accord 
with  the  terms  of  a  will,  the  probate  of 
which  has  not  been  revoked,  and  whloh  is 
unassailable  either  by  proceedings  to  re- 
voke the  probate,  or  In  an  equitable  action 
to  have  the  distributees  thereunder  charged 
as  trustees. — Tracy  v.  Muir,  151  Cal.  867, 
90  Pac.  882. 

70.     Proceedings  —  Same    as    In    ordinary 
civil  actions. — Above  section  provides   that 
when  pleadings  of  all   parties  are  in,  sub- 
sequent proceedings  shall  be  same  as  in  an 
ordinary  civil  action,  and  the  provisions  of 
said  code  regulating  mode  of  procedure  for 
,  trial  of  civil  actions  are  applicable  to  such 
proceedings.    The   above   section   also   pro- 
vides that  court  shall  enter  default  against 
all   parties  failing  to   "prosecute   or  to  de- 
•  fend  their  rights,"  as  well  aa  those  who  fail 
'to  appear  and  plead. — Estate  of  Kasson,  141 
Cal.  33,  40,  74  Pac.  436. 

71.  Proper  pleadings— Rights  of  parties 
determined. — While  of  the  "parties  appear- 
ing," mentioned  in  above  section,  the  one 
who  chooses  to  proceed  first  and  file  com- 
plaint Is  for  convenience  to  "be  treated" 
as  plaintiff,  and  others  as  defendants,  pro- 
vision as  to  what  pleading  of  each  party — 
whether  plaintiff  or  defendant — is  to  con- 
tain, is  exactly  same.  /  The  plalntifT  is  to 
file  complainO*Bettins/  forth  facts  consti- 
tuting his  claim  oKhelrship,  ownership,  or 
interest  in  said  estate,  with  such  reason- 
able particularity  as  oourt  may  require," 
and  defendants  "shall  sat  forth,  in  their 
respective  answers,  facts  cts^nstitutlng  their 
claim  of  heirship,  ownership,  or  interest  in 
said  estate  with  such  particularity  as  court 
may  require."  It  is  clear,  therefore,  that 
alleged  right  of  each  party,  whether  nomi- 
nally plaintiff  or  defendant,  is  as  much  be- 
fore court  for  final  adjudication  as  is 
alleged  right  of  either  of  other  parties; 
and  it  is  plain  duty  of  court  to  determine 
alleged  claim  of  each  party  to  proceeding. — 
Blythe  v.  Ayres,  102  Cal.  264,  269,  86  Pac. 
622. 

72.     Reformation  of  deed— After  death  of     ' 
grantor— Omitted    lands— Right   of    grantor   j 
not    affected. — A    voluntary    conveyance    by  < 
decedent  reformed  after  his  death  so  as  toy 
include  land  omitted  therefrom,  is  not  bind- 
ing on   an   heir  of  decedent,   so  as  to  pre- 


clude him  from  asserting  and  maintaining 
his  heirship  to  such  land,  as  pointed  out  in 
the  above  section. — Fickes  v.  Baker,  36  Cal. 
App.   129,   171  Pac.   819. 

78.  Right  adjudicated  hereunder — No  sip- 
peal  from  distribution. — In  a  proceeding  un- 
der above  section  to  determine  heirship  and 
right  of  succession  and  distribution  in  mat- 
ter of  Estate  of  Blythe,  in  which  Alice 
Edith  Blythe  having  assorted  her  rights, 
as  widow  of  deceased,  and  findings  and 
judgment  of  court  against  her  claim  of 
widowhood,  and  judgment  and  order  refus- 
ing new  trial  of  issues,  having  both  been 
affirmed  on  appeal,  she,  as  appellant  herein, 
has  ceased  to  be  party  in  interest,  or  to 
stand  in  position  to  be  in  any  wise  affected 
by  question  involved  upon  appeal  from 
decree  of  distribution  in  said  estate. — Es- 
tate of  Blythe.  108  Cal.  124,  125,  41  Pac.  33; 
Williams  v.  Savings  &  Loan  Soc,  133  Cal. 
360,  861,  65  Pac.   822. 

74.  One  who  is  party  to  proceedings  in- 
stituted under  above  section,  who  appealed 
from  judgment  and  decree  of  court  entered 
therein,  and  from  order  of  court  denying 
new  trial,  and  whose  appeals  were  deter- 
mined adversely  to  said  party,  is  concluded 
by  determination  in  distribution  of  estate, 
and  can  not  be  afterwards  heard  to  affirm 
otherwise  upon  an  appeal  from  decree  of 
distribution. — Estate  of  Blythe,  112  Cal.  689, 
692,  46   Pac.   6. 

75*  Security  for  costs— Not  required  of 
nonresident. — A  careful  comparison  of 
above  section  with  sections  relating  to 
contesting  probate  of  will,  and  reasons 
given  for  holding  that  petition  under  above 
section  is  special  proceeding,  will  make 
quite  clear  reasons  for  holding  that  contest 
of  will  is  not  such  an  action  as  contem- 
plated in  section  1036,  ante,  requiring  non- 
resident plaintiff  to  give  security  for  costs, 
but  Is  special  proceeding  to  which  that 
section  does  not  apply. — Estate  of  Joseph, 
118  Cal.  660,  663,  50  Pac.  768. 

76.  Uncontested  settlement  of  trustee's 
account  approving  an  Improper  payment 
from  a  corpus  of  an  estate  to  a  beneficiary 
in  res  adjudicata  of  nothing  beyond  the 
matter  of  such  payment;  it  does  not  in- 
volve an  adjudication  that  the  devise  was 
vested,  nor  does  it  operate  as  a  bar  to  any 
subsequent  proceeding  between  other  par- 
ties.—Estate  of  Blake,  167  Cal.  448,  457,  108 
Pac.    287. 

77.  Unprobated    will  —  Inadmissible    In 
\ evidence. — An    unprobated    will   can   not   be 

admitted  in  evidence,  and,  in  proceeding 
under  above  section,  court  has  no  jurisdic- 
tion to  entertain  question  whether  instru- 
ment is  will,  upon  evidence  other  than  its 
.probate. — Estate  of  Christensen,  135  CaL 
674,  676,   68  Pac.  112. 

\  78.  Same— Without  statutory  notice,  pro- 
ceedings for  probate  without  effect. — With- 
out statutory  notrc*/  and  proceedings  for 
f  robate  of  will  havlrfn^toen  given  or  taken, 
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court  can  not,  in  proceeding  under  above 
section,  enter  upon  matteVof  admitting  an 
unprobated  will  to  predate.  -  Estate  of 
Christensen.  135  Cal.  674,  67>,  68  Pac.  112. 

II.   HEIRSHIP. 

71.  As  to  heirship— And  ownership  and 
laterest  determined. — The  above  section  de- 
clares that  court,  after  prescribed  pro- 
ceedings, acquires  jurisdiction  to  ascer- 
tain and  determine  heirship,  ownership,  and 
interest  of  all  parties,  in  and  to  property 
of  deceased,  and  that,  upon  trial  of  issues, 
court  shall  determine  heirship  to  said  de- 
ceased, ownership  of  estate,  and  interest 
of  each  respective  party  thereto  and  therein. 
—Estate  of  Blythe,  112  Cal.  689,  693,  45 
Pac.  6. 


iff: 


80.  game— Not  advene  claim*.— The  pur- 
pose of  above  section  is  to  determine  heir- 
ship and  ownership  of  property  of  estate, 
and  decree  is  made  conclusive  only  in  dis- 
tribution of  title  to  properfKof  estate.  It 
provides  no  means  of  determining  adverse 
claims,  or  what  property  belongs  to  ea- 
tate— McDonald  v.  McCoy,  121  Cal.  55,  72, 
S3  Pac.  421. 

81.  The  provisions  of  above  section  are 

■  carefully  limited  to  ascertainment  and  de- 
ft erminat  ion  of  rights  and  Interests  claimed 
■'in  privity  with  estates^ftd  are  not  appli- 

■  cable  to  rights  or  titles  ckjmed  adversely 
,  to  such  estates. — Estate  of  Burton,   93  Cal. 

459.  461,  29  Pac.  36. 


83B.     Same     game— -In  advance  of  proceed- 
ing*.— Pendency      of      pr       ?dings,      under 
above  section,  does  not  e:      -tie   usual  pro- 
ceeding   for    determination    of    question    of 
heirship  at  hearing  of  application   for  dis- 
tribution.     When,    in    acWance    of   any    de- 
termination of  court  of  Questions  involved 
)  in  proceeding  under  this  act,  an  application 
>  it  made  for  distribution,  there   is   no   rea- 
7     son  why  court  should  not  hear  latter,  de- 
termine all  questions  of  heirship,  and  dis- 
miss other  proceeding. — Estate  of  Oxarart, 
78    CaL    109,    111,    20    Pac.    367;    Estate    of 
Sbeid,  129  CaL  172,  176,  61  Pac.  920. 


83.  Same— -Same— On  petition  for  distri- 
bution. If  not  before. — The  question  of  heir- 
ship may  be  heard  and  determined  on  hear- 
ing of  petition  for  distribution  of  estate, 
when  application  for  distribution  is  brought 
on  for  hearing,  and  no  previous  determina- 
tion of  such  question  has  been  had,  under 
proceedings  taken  under  above  section. — 
Estate  of  Oxarart,  78  Cal.  109,  111,  20  Pac. 
367;  Estate  of  Sheid,  122  Cal.  528,  532,  55 
Pac.  328;   129   Cal.  172,   176,   61   Pfcc.   920. 

84.  Same— Petition  heard,  heirship  not 
prevleaaly  determined. — Where  contestants, 
upon  expiration  of  year  from  issuance  of 
letters  of  administration^  in  said  estate, 
filed  petition,  In  pursuapifee  of  above  sec- 
tion, to  determine  helranip  in  their  favor, 
which  proceeding  was  pending,  but  not  at 
issue,  at  time  of  order  and  decree  of  dis- 
tribution, and  pendency  of  this  proceeding 


was  set  up  by  way  of  plea  in  abatement, 
contention  that  court  had  no  jurisdiction  to 
hear  and  determine  petition  for  distribution 
while  such  proceedings  were  pending  and 
undetermined  is  noLteAable.  The  section 
itself  states  that  noth/ng  therein  shall  be 
construed  to  excludeX^ght,  upon  final  dis- 
tribution of  any  estate,  to  contest  question 
of  heirship,  title,  or  interest  in  estate  so 
distributed  where  same  shall  not  have  been 
determined  under  provisions  of  above  sec- 
tion.— Estate  of  Sheid,  129  Cal.  167,  172,  61 
Pac.  920. 

86.  Action  to  compel  specific  performance 
—Jurisdiction  of  court  to  determine  heir- 
ship.— In  a  suit  in  equity  brought  by  the 
widow  of  the  deceased  against  the  ad- 
ministrator of  decedent's  estate  and  other 
persons  claiming  as  heirs,  seeking  to  com- 
pel specific  performance  of  a  contract  to 
make  certain  testamentary  disposition  of 
property,  the  court  is  without  jurisdiction 
to  determine  who  are  the  heirs  of  the  de- 
ceased.— Trout  v.  Ogilvie,  41  Cal.  App.  167, 
182  Pac.  333. 

86.  The  subject-matter  of  heirship  and 
its  determination  is  vested  in  the  court, 
sitting  as  a  probate  court,  wherein  the 
probate  proceeding  is  pending.  The  whole 
subject-matter  of  dealing  with  the  estates 
of  deceased  persons  is  one  of  statutory 
regulation,  and  the  \>olicy  and  intent  of 
our  statute  very  clearW  contemplates  that 
property  of  decedents  Afyall  be  subject  to 
the  process  of  administration  in  the  probate 
court,  and  a  proceeding  in  the  nature  of 
an  action  to  determine  heirship  must  be  in- 
stituted in  the  pending  probate  proceeding, 
under  the  provisions  of  the  above  section. 
There  is  no  other  method  provided  by  stat- 
ute whereby  the  existence  of  heirs  may  be 
conclusively  established,  and  the  jurisdic- 
tion of  the  superior  court,  sitting  in  pro- 
bate, is  both  original  and  exclusive. — Trout 
v.  Ogilvie,  41  Cal.  App.  167,  182  Pac.  333,' 
following  doctrine  in  Estate  of  Strong,  119 
Cal.  655,  665,  666,  51  Pac.  1078;  Silva  v. 
Santos,  188  Cal.  541,  71  Pac.  703. 
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87.     Agreement     by     helm  —  Validity. — 

During  the  lifetime  of  their  father,  an 
agreement  was  entered  into  between  chil- 
dren that  they  should  ignore  his  will  in 
the  event  that  he  made  one,  and  then  share 
his  estate  equally  as  if  he  had  died  in- 
testate, but  under  this  agreement  a  final 
distribution  of  the  parent's  estate  was  a 
condition  precedent  to  an  action  on  the  con- 
tract; where  the  executor  refused  to  apply 
for  distribution  when  the  estate  was  in  a 
condition  to  be  Anally  closed,  it  was  held 
that  this  constituted  a  breach  of  contract, 
giving  a  right  of  action  to  the  other  chil- 
dren under  their  agreement,  as  the  terms 
of  the  agreement  necessarily  implied  that 
a  general  distribution  of  the  estate  should 
be  made  within  a  reasonable  time,  and  the 
executor  would  not  be  allowed  to  interfere 
with  the  rights  of  the  other  parties  to  the 
contract  by  a  refusal  to  apply  for  a  final 
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distribution  of  the  estate. — Spangenberg  ▼. 
Spangenberg,  19  CaL  App.  439,  126  Pac.  379. 

As  to  agreement  among  child  rem  prior  to 
death  of  their  father,  see  par.  103,  this  note. 

88.  Determination  of  heirship  —  Aa  to 
generally. — In  a  proceeding  to  determine 
the  succession  to  the  estate  of  a  deceased 
person  the  decision  of  the  trial  court  upon 
the  conflicting  evidence  is  conclusive;  and 
even  if  it  be  conceded  that  the  appellate 
court  may  weigh  the  evidence  where  all  the 
testimony  is  given  by  deposition,  the  tes- 
timony herein  is  not  of  such  a  character 
as  to  justify  a  reversal  of  the  decision 
upon  the  ground  of  abuse  of  discretion. — 
Estate  of  Walden,  Monro  v.  Latimer,  166 
Cal.  446,  137  Pac.  35. 

89.  In  a  proceeding  under  above  section 
to  determine  and  declare  the  rights  of  all 
persons  in  the  estate  of  a  testator,  in  ad- 
vance of  distribution,  the  decree  rendered 
therein  is  conclusive  in  the  matter  of  the 
distribution  of  the  estate  and  the  fact  that 
one  of  the  interested  parties  dies  pending 
such  proceeding  does  not  mak£  her  inter- 
ests subject  to  the  administration,  where 
it  is  provided  by  the  decree  that  her  heirs 
are  entitled  to  have  such  interest  distrib- 
uted to  them. — Estate  of  Horman,  167  Cal. 
473,  140  Pac.  11. 

90.  In  a  proceeding,  under  above  sec- 
tion, to  establish  heirship,  where  certain 
.parties  appeared,  after  publication  of  no- 
tice, and  filed  answers  to  the  petition  of 
;the  one  instituting  the  proceeding,  assert- 
ing claims  as  heirs,  and  asked  judgment 
[that  they  were  entitled  to  have  the  estate 
distributed  to  them,  they  are  in  no  position 
to  question  the  jurisdiction  of  the  court. 
Voluntary  appearance  is  equivalent  to  per- 
sonal service. — Estate  of  Walden,  168  CaL 
759,  145  Pac.  100. 

91.  In  such  a  case,  where  the  court 
found  that  appellants  were  not  related  to 
the  decedent  and  have  no  interest  in  the 
estate,  and  there  is  no  specification  of  In- 
sufficiency of  evidence  to  support  the  find- 
ing, the  finding  precludes  appellants  from 
questioning  the  determination  that  others 
are  entitled  to  the  estate,  and  they  are  not 
aggrieved  by  such  judgment. — Estate  of 
Walden,  168  Cal.  759,  146  Pac.  100. 

92.  Same  —  Admlaslblllty    of    evidence. — 

Declarations  by  members  of  decedent's 
family  concerning  family  history  and  re- 
lationship, made  after  the  controversy  over 
succession,  are  not  admissible  to  prove 
heirship.  Nor  are  they  admissible  to  prove 
pedigree  or  relationship  except  when  made 
as  natural  or  spontaneous  declarations  be- 
fore any  dispute  over  the  question,  or  claim 
has  been  made  to  the  establishment  of 
which  the  declaration  would  be  material. — 
Estate  of  Walden.  166  Cal.  446,  137  Pac.  35. 

93.  Same — Same— Declarations  of  mem- 
ber* of  family. — Declarations  of  members 
of  the  family  of  the  deceased  concerning 
family  history  and  relationship,  made  after 
contest    to    succession    to    the    estate,    are 


inadmissible  to  prove  heirship  to  the  estate. 
— Estate  of  Walden,  Monro  v.  Latimer,  166 
Cal.  446,  137  Pac.  36. 

94.  Such  declarations  are  not  admissible 
to  prove  pedigree  or  relationship,  except 
when  they  are  made  by  the  members  of  the 
family  as  natural  or  spontaneous  declara- 
tions on  the  subject,  and  before  any  dis- 
pute has  arisen  over  the  question  or  any 
claim  has  been  made  to  the  establishment 
of  which  the  declarations  would  be  mate- 
rial.— Estate  of  Walden,  Monro  v.  Latimer, 

166  Cal.  446,  137  Pac.  35. 

95.  Same— Oonclniilveneaa  of  evidence  on 
appeal. — Where  the  evidence  is  conflicting, 
a  finding  of  the  trial  court  will  not  be  re- 
viewed on  appeal.  The  decision  of  the 
court  as  to  the  credibility  of  witnesses  is 
conclusive  on  the  appellate  court — Estate 
of  Walden,  166  Cal.  446,  137  Pac.  36. 

96.  Same — Effect  of. — The  determination 
of  heirship  is  conclusive  in  the  distribution 
of  the  estate.  The  decree  of  the  court  and 
not  the  will  is  the  determining  factor  as 
to  the  manner  of  distribution  of  the  estate. 
Where,  therefore,  one  of  the  parties  dies 
during  the  pendency  of  a  proceeding  under 
above  section,  and  the  public  administrator 
sought  letters  on  her  estate  which  con- 
sisted solely  in  her  interest  in  the  estate 
involved  in  the  pending  proceedings,  and 
the  court  had  found  that  she  had  no  inter- 
est. It  is  a  useless  proceeding  for  the  pub- 
lic administrator  to  apply  for  letters  on 
her  estate,  and  above  section  was  passed 
for  the  very  purpose  of  obviating  such 
useless     proceedings. — Estate    of    Horman, 

167  Cal.  473,  140  Pac.  11. 

97.  Effect    of    appeal— In    general. — In    a 

proceeding  under  above  section,  to  deter- 
mine the  heirship  and  succession  to  the 
estate  of  a  deceased  person,  each  person 
filing  a  complaint  or  answer  in  the  pro- 
ceeding setting  up  title  to  the  whole  es- 
tate by  a  distinct  line  of  kinship  is  neces- 
sarily an  actor  for  himself  and  against  all 
other  persons  who  also  claim  the  entire 
estate;  and,  if  any  claimant  takes  an  ap- 
peal, such  appeal  continues  the  litigation 
until  It  is  determined,  so  far  as  he  is  con- 
cerned and  so  far  as  the  successful  claim- 
ant is  concerned,  but  it  does  not  and  can 
not  continue  the  litigation,  nor  the  cause, 
with  respect  to  the  defeated  parties  who  d  > 
not  appeal. — Hebrew  Home  v.  Friedman. 
173  Cal.  411,  160  Pac.   237. 

98.  Where  in  such  a  proceeding  sepa- 
rate appeals  are  taken  from  the  judgment 
by  different  claimants,  those  claimants  who 
have  filed  a  transcript  of  the  record  as  re- 
quired by  the  rules  of  the  court  are  en- 
titled to  have  the  appeals  of  other  claim- 
ants dismissed,  who  have  failed  to  file  such 

transcript    within     the    prescribed     time. 

Hebrew  Home  v.  Friedman,  173  Cal.  411 
160   Pac.   287. 

99.  Findings  of  absence  of  kinship— Suf- 
ficiency of  evidence. — In  a  proceeding  un- 
der   the    above    section    to    determine     the 
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rights  of  persons  claiming  to  be  heirs  and 
next  of  kin  of  a  deceased  person,  the  evi- 
dence, on  examination,  found  to  be  insuffi- 
cient to  support  a  finding:  that  certain 
claimants  were  not  of  kin  to  the  decedent. 
—Estate  of  Friedman,  178  Cal.  ?7,  172  Pac. 
140. 

lot.  Grantee  of  devisee. — Decree  of  dis- 
tribution of  certain  property  to  devisee  who 
had  theretofore  made  a  valid  grant  of  his 
interest  therein,  where  no  issue  or  contest 
Involving:  the  transfer  was  had  in  the  pro- 
bate court,  does  not  devest  the  grantee  of 
his  rights  in  the  property. — Cooley  v.  Mil- 
ler *  Lux,  156  Cal.  510,  619,  106  Pac.  981. 

It!.  Grantee  of  heir. — Decree  of  distri- 
bution to  heir  who  has  theretofore  conveyed 
his  interest  to  a  third  party  when  such 
conveyance  is  not  before  the  court  at  the 
time  of  distribution  does  not  devest  such 
third  party  of  the  interest  acquired  from 
the  heir. — Cooley  v.  Miller  &  Lux,  156  Cal. 
S10.  515,   105   Pac.   981. 

192.  Jurisdiction  —  Probate  court. — Al- 
though the  probate  court  has  jurisdiction 
to  consider  and  determine  the  right  of  dis- 
tribution of  a  person  claiming  as  an  as- 
signee of  an  heir,  devisee,  or  legatee  under 
a  conveyance  made  subsequent  to  the  death 
of  the  decedent,  it  has  not  jurisdiction  to 
adjudicate  the  claim  to  distribution  of 
the  assignee  or  grantee  of  an  heir  apparent 
under  a  conveyance  made  prior  to  the  death 
of  the  decedent. — Spangenberg  v.  Spangen- 
berg,  19  Cal.  App.   489,  126  Pac.  379. 

left.  Same— Agreement  among  children 
prior  to  death  of  father. — Where,  during 
the  lifetime  of  their  father,  children  en- 
tered into  an  agreement  between  them- 
selves to  ignore  their  father's  will  in  the 
event  he  made  one,  and  then  share  his 
estate  equally  as  if  he  had  died  intestate, 
such  an  agreement  is  not  in  the  nature  of 
an  attempted  assignment  of  an  expectant 
interest,  and  the  determination  of  the 
rights  of  the  parties  under  the  contract 
are  not  within  the  jurisdiction  of  the  pro- 
bate court  which  settled  up  the  estate,  but 
the  remedy  to  one  of  the  children  was  an 
action  for  breach  of  the  contract. — Span- 
Ren  berg  v.  Spangenberg,  19  Cal.  App.  439, 
126  Pac.  379. 


As  to  agreement  anions;  heirs  and  Its  vm- 
lUfty,  see  par.  87,  this  note. 

A«  to  the  validity  of  an  agreement  to  re- 
Uaaulah  expectancy  as  heir  In  consider- 
ation of  nn  advancement,  see  note  17  Ann. 
Oaa  725. 

1M.  Nonresident  distributee  —  Appolnt- 
■*eut  of  agent. — The  fact  that  a  distributee 
is  a  nonresident  does  not  preclude  him  from 
receiving  from  the  executor  or  adminis- 
trator his  distributive  share  or  require 
the  appointment  of  the  agent  to  receive 
the  same  for  him.  When  a  nonresident 
knows  tnat  he  is  entitled  to  a  portion  of 
the  estate  he  may  be  relied  on  to  take 
measures  to  obtain  it  either  personally  as 
soon  as  the   administrator   is   prepared   to 


deliver  it,  or  to  appoint  his  own  agent  for 
that  purpose,  and  in  either  event,  furnish 
the  administrator  with  proper  vouchers  so 
as  not  to  embarrass  the  closing  of  the  es- 
tate and  the  final  discharge  of  the  admin- 
istrator.—-Bell  v.  Wilson,  169  Cal.  57,  112 
Pac.  1100. 

As  to  appointment  of  agent  for  nonresi- 
dent heirs  or  distributees,  see,  post,  9  1691 
and  note. 

As  to  appointment  of  agent  for  nonresi- 
dent distributee,  see,  post,  |  1691  and  note. 

105.  It  Is  not  enjoined  as  a  duty  upon 
the  court  In  making  the  decree  of  distribu- 
tion to  enter  into  any  investigation  as  to 
whether  a  distributee  is  or  is  not  a  resi- 
dent of  the  state,  for  if  a  nonresident, 
whether  he  has  or  has  not  an  agent  here, 
whether  he  is  a  resident  or  not,  only  be- 
comes of  real  Importance  after  the  dis- 
tribution is  made  and  is  then  only  import- 
ant in  so  far  as  it  may  affect  the  closing  of 
his  administration  of  the  estate. — Bell  v. 
Wilson,   169  Cal.  57.   112  Pac.  1100. 

106.  Usually  It  is  only  after  distribution 
and  after  the  failure  of  an  absent  or  non- 
resident distributee  to  personally  claim  his 
distributive  chare,  or  select  an  agent  for 
that  purpose,  that  "It  is  necessary  that 
some  person  should  be  authorised  to  take 
possession  and  charge  of  the  same,"  and 
this  necessity  for  the  appointment  pro- 
ceeds from  the  fact  that  the  executor  or 
administrator  can  not  have  the  estate  closed 
and  obtain  a  final  discharge  and  release 
of  his  sureties  from  liability  until  the  en- 
tire distributive  share  is  turned  over  to 
the  distributees  and  their  receipts  therefor 
presented  to  the  court.  It  is  to  accomplish 
this  purpose  that  the  "necessity"  for  the 
appointment  of  an  agent  for  a  nonresident 
distributee  arises,  and  could  generally 
arise  only  after  distribution  and  the  falure 
of  a  nonresident  distributee  to  either  per- 
sonally or  through  his  agent  receive  his 
share  and  deliver  proper  voucher  therefor, 
and  section  1691,  post,  contemplates  the 
appointment  of  an  agent  after  the  distri- 
bution and  under  the  necessity  therefor  in 
order  to  effect  a  final  closing  of  the  estate. 
— Bell  v.  Wilson.  159  Cal.  67.  112  Pac.  1100. 

107.  Pendency    of    proceedlnar*    to    deter- 
mine heirship— Insufficient  around  for  deny- 
ing   petition    for    distribution. — The    instU 
tutlon    and   pendency   of   an    action   in    the) 
nature  of  a  proceeding  io   determine  heir-l 
ship,  under  the  provisions  of  the  above  sec-' 
tlon,  does  not  requlreSpr  authorize  a  denial 
of   a    pending  proceeding    for    distribution.! 
— Estate  of  Ross,  180  0alN643,  182  Pac.  766,* 
following    doctrine   In/  re    Oxarart,    78    Cal. 
109,   20   Pac.   367;   Estate   of  Sheld.   122   Cal. 
632,   55   Pac.   238;  Estate  of  Shefd,    129  Cal. 
172,  61  Pac.  920;  Whalen  v.  Smith,  163  Cal. 
364,  Ann.   Cas.   1918E,   1319,  125  Pac.  905. 

106.    Proceeding   to  determine  succession 
—Employment  of  attorneys— Executor  with- 
out authority. — It  being  no  part  of  the  duty 
of   an   executor    to   participate    actively    in 
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a  proceeding-,  under  the  provisions  of  the 
above  section,  to  ascertain  and  determine 
the  succession  to  an  estate,  he  has  no  au- 
thority to  engage  attorneys  for  either 
claimant  to  the  estate,  or  to  bind  the  es- 
tate in  any  manner  to  pay  for  services  ren- 
dered in  their  behalf,  and  the  court  has  no 
power  to  allow  compensation  out  of  the 
estate  for  services  rendered  in  assisting 
one  of  the  parties  to  the  succession  pro- 
ceeding in  establishing  his  claim,  even  if 
the  executor  employs  the  attorney  to  ren- 
der such  services. — Estate  of  Friedman, 
176  Cal.  226,  168  Pac.  21,  following  doctrine 
in  Estate  of  Parsons,  65  Cal.  240,  3  Pac. 
817;  Estate  of  Jessup,  80  Cal.  625,  22  Pac. 
260;  Estate  of  Healy,  137  Cal.  477,  70  Pac. 
455;  McCabe  v.  Healy,  138  Cal.  89,  76 
Pac.  1008;  Estate  of  Hite,  155  Cal.  456.  101 
Pac.  448. 

109.  Succession— Statutory    regulation. — 

The  statute  of  succession  in  this  state  in 
providing  for  the  disposition  of  the  sepa- 
rate property  of  one  dying  intestate  makes 
no  distinction  based  upon  the  channel 
through  which  the  property  may  have 
come  to  the  decedent.  "Succession  to  es- 
tates is  purely  a  matter  of  statutory  regu- 
lation which  can  not  be  changed  by  the 
court." — In  re  Jobson's  Estate,  164  Cal.  312, 
128  Pac.  938. 

As  to  tfce  rfa-at,  on  death  of  beneficiary, 
to  fund  In  hands  of  executor  or  trustee  un- 
der  will  sxtvlns;  latter  discretion  In  paring; 
fnnd  to  beneficiary,  see  note  Ann.  Cas. 
1912D,   1177. 

III.     PROCEEDINGS. 

110.  A  proceeding  In  rem. — Held  to  be 
a  proceeding  In  rem. — Title,  etc.,  Restora- 
tion Co.  v.  Kerrigan,  160  Cal.  307,  88  Pac. 
156,  following  doctrine  in  In  re  Blythe,  110 

fcal.  231,  42  Pac.  643. 
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111.  Involve  Questions  of  title  to  prop- 
erty—Real and  personal. — This  statute  ex- 
pressly authorizes  and  requires  court  to 
determine  "the  heirship  to  deceased,  own- 
ership of*  his  estate,  and  interest  of  each 
respective  claimant  thereto,  or  therein," 
which  is  not  claimed  adversely  to  estate. 
This  certainly  includes  "ownership"  of 
grantees  of  heirs,  and  all  those  who  are 
"claimants"  through  heirs,  or  such  as  are 
required  to  be  cited  to  appear  and  to  plead 
"facts  constituting  their  claim  of  heir- 
ship, ownership,  or  interest  In  said  es- 
tate"; and  it  further  provides  that  evidence 
shall  be  received  in  support  of  all  issues 
made  by  pleadings.  The  proceeding,  thus 
authorized,  expressly  and  necessarily  in- 
volves question  as  to  title  to  property  of 
estate,  whether  real  or  personal. — Estate 
of  Burton.  93  Cal.  469,  464,  29  Pac.  36; 
Blythe  v.  Ayres,  102  Cal.  254.  258,  36  Pac. 
522;  Estate  of  Blythe,  110  Cal.  226,  228,  42 
Pac.  641;  Estate  of  Joseph,  118  Cal.  660, 
663,  50  Pac.  768;  More  v.  More,  133  Cal.  489, 
494,  65  Pac.  1044. 


112.     Same  —  Mode     eonstttntlonaL — The 

proceeding  provided  for  by  above  section 
is  special,  and  Is  embraced  within  scope  of 
"matters  of  probate,"  as  clearly  so  as  is 
proceeding  for  sale  of  real  property  to  pay 
debts  of  an  estate.  It  will  not  be  denied 
t.iat  decree  of  distribution,  and  the  order 
discharging  executor  and  administrator 
are  within  scope  of  "matters  of  probate," 
in  sense  of  constitution,  from  which  it  nec- 
essarily follows  that  court  must  have  inci- 
dental power,  in  some  mode,  to  ascertain 
and  determine  who  are  entitled,  as  distribu- 
tees, to  residue  of  estate,  even  though  such 
determination  should  involve  question  as 
to  title  or  possession  of  real  property,  and 
there  are  no  objections  on  constitutional 
grounds  to  mode  provided  by  above  section. 
— Estate  of  Burton,  93  Cal.  459,  463,  29 
Pac.  36. 

IIS.    Special    In    probate  — Mot    civil    ac- 
tion.— A    proceeding    under    above    section, 
while  partaking  in  form  of  nature  of  civil 
action,  is  not  civil  action,  and  final   deter- 
mination, while  having  features  in  common 
with    judgment,    is    not    judgment    in    civil 
action.      It    is    special    proceeding,    and    is 
embraced  within   scope  of   "matter  in   pro-} 
bate,"  as  clearly  as  is  proceeding  for  sal&i 
of  real  property  to  pay  debts  of  an   estate}} 
—Estate  of  Blythe,  110  Cal.  226,  228,  42  Pacj 
641;  Smith  v.   Westerfleld,   88   Cal.   374,  379. 
26  Pac.  206;   Estate  of  Burton,   93  Cal.  459, 
463,  29   Pac.   36;   Estate  of  Joseph,  118  Cal. 
660,  662,  50  Pac,  768. 


114.  Same— Sane— Acts  beyond 
conferred,  natatory.  —  Although  superior 
court  Is  court  of  general  jurisdiction,  yet, 
in  exercise  of  its  powers  in  administra- 
tion of  estates  of  deceased  persons.  Us  ju- 
risdiction is  limited  and  special,  and  when- 
ever Its  acts  are  shown  to  have  been  In 
excess  of  power  conferred  upon  it,  or  with- 
out limits  of  this  special  jurisdiction,  such 
acts  are  nugatory,  and  have  no  binding 
effect  even  upon  those  who  have  invoked 
its  authority,  or  submitted  to  its  decision. 
—Smith  v.  Westerfleld.  88  Cal.  374,  378,  26 
Pac.  206;  Neary  v.  Godfrey,  102  Cal.  338,  342, 
36  Pac.  655;  Long  v.  Superior  Court,  102  Cal. 
449.  452,  36  Pac.  807;  Estate  of  Strong,  119 
Cal.  663,  667.  61  Pac.  1078. 


115.     Same— Same  —  Authority     conferred 

la. — Authority  conferred  upon  superior 
court  by  above  section  to  determine  heir- 
ship of  claimants  to  an  estate  is  "special 
proceeding"  within  meaning  of  that  term, 
as  defined  in  this  code,  which  declares  "that 
an  action  is  an  ordinary  proceeding  in  court 
of  justice  by  which  one  party  prosecutes 
another  for  enforcement  or  protection  of 
right,  redress,  or  prevention  of  a  wrong, 
or  punishment  of  public  offense,"  and  seo- 
tion  23,  ante,  declares  that  "every  other 
remedy  is  special  proceeding." — Smith  v. 
Westerfleld,  88  Cal.  374,  379,  26  Pac.  206; 
Estate  of  Burton,  93  Cal.  459-463.  29  Pac.  36. 
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lit.  Same  —  Same  —  Jurladfcttoa  limited 
by  terms  of  atatate. — Jurisdiction  of  special 
proceedings  is  conferred  by  constitution 
upon  superior  court:  but,  inasmuch  as  spe- 
cial proceedings  are  only  such  as  are 
created  and  authorized  by  statute,  court,  In 
the  exercise  of  this  jurisdiction,  is  limited 
by  terms  and  conditions  under  which  pro- 
ceedings are  authorized. — Smith  v.  Wester- 
field,  88  Cal.  374,  379i  26  Pac.  206.  See  Es- 
tate of  Sutro,  143  Cal.  487,  492,  77  Pac.  402. 

117.  Same— Subsidiary  to  that  for  41a- 
trlbattoa. — Purpose  of  proceeding  under 
above  section  is  to  determine  parties  to 
whom   estate    is    to   be   distributed.      It   is, 


therefore,  subsidiary  to  proceeding  for  dis- 
tribution, and  jurisdiction  of  court,  in  two 
cases,  is  co-extensive.  Hence,  if  in  matter 
of  distribution,  its  jurisdiction  does  not 
extend  to  determination  or  administration 
of  trusts,  other  than  testamentary  trusts, 
neither  does  it  under  proceeding  under 
above  section.  In  either  case,  therefore, 
It  would  seem  that  Its  jurisdiction  Is  merely 
to  determine  "the  persons  entitled  under 
will,  or  by  succession,  or  their  grantees/' 
and  in  neither  case  are  equitable  claims  of 
parties  against  heirs,  or  assignees  of  heirs, 
a  proper  subject  for  its  consideration. — 
More  v.  More,  133  Cal.  489,  495,  65  Pac.  1044. 


§1666.    DISTRIBUTION  OF  ESTATE,  HOW  MADE,  AND  TO  WHOM. 

Upon  the  final  settlement  of  the  accounts  of  the  executor  or  administrator,  or 
at  any  subsequent  time,  upon  the  application  of  the  executor  or  administrator, 
or  of  any  heir,  legatee,  devisee  (or  hfs  assignee,  grantee  or  successor  in  inter- 
est), the  court  must  proceed  to  distribute  the  residue  of  the  estate  in  the  hands 
of  the  executor  or  administrator,  if  any,  among  the  persons  who  by  law  are 
entitled  thereto ;  and  if  the  decedent  has  left  a  surviving  child,  or  the  issue  of 
a  deceased  child,  and  any  of  them,  before  the  close  of  the  administration,  have 
died  while  under  age  and  not  having  been  married,  no  administration  on 
such  deceased  child's  estate  is  necessary,  but  all  the  estate  which  such  deceased 
child  was  entitled  to  by  inheritance  must,  without  administration,  be  dis- 
tributed as  provided  in  the  Civil  Code.  A  statement  of  any  receipts  and  dis- 
bursements of  the  executor  or  administrator,  since  the  rendition  of  this  final 
account,  must  be  reported  and  filed  at  the  time  of  making  such  distribution; 
and  a  settlement  thereof,  together  with  an  estimate  of  the  expenses  of  closing 
the  estate,  must  be  made  by  the  court,  and  included  in  the  order  or  decree,  or 
the  court  or  judge  may  order  notice  of  the  settlement. of  such  supplementary 
account,  and  refer  the  same  as  in  other  cases  of  the  settlement  of  accounts. 

.History:     Enacted  March  11,  1872,  re-enactment  of  §268  Probate  9 

Act  as  amended  May  20,  1861,  Stats.  1861,  p.  649,  $87;  March  20, 
1866,  Stats.  1865-6,  p.  329,  §2;  amendment  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  230,  held  unconstitutional, 
see  history,  §  6  ante;  amendment  approved  March  23,  1907,  Stats. 
and  Amdts.  1907,  p.  992,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  605;  April 
24,  1911,  State,  and  Amdts.  1911,  p.  1086. 


DISTRIBUTION— HOW  MADE  AND  TO 

WHOM. 

L  In  General,  1-24.' 
IL  Distribution,  25-39. 

L  Ik  General. 

1.  Claimants  considered — Heirs,  devisees, 

legatees,  assignees. 

2.  Same — Agreement  among  heirs. 

3.  Decree  —  County  treasurer  to  pay  to 

state  treasurer,  not  escheat. 

4.  Same  —  Distributees    must    be    desig- 

nated in. 
6.  Domiciliary    executor  —  To    distribute 
foreign  assets. 

6.  Execution — Not  issued  to  enforce  de- 
.  tree. 


7.  Executor — Can  not  appeal  from  decree. 

8.  Same — Decree  protects  him  against  all 

claims. 

9.  Same — Executor  or  administrator  not 

interested. 

10.  Garnishment  of  share — In  hands  of  ad- 

ministrator, after  decree. 

11.  Heirs — Not  barred  until  judgment  in 

escheat. 

12.  Imprisonment  for  disobedience  to  de- 

cree. 

13.  Jurisdiction  of  distribution — Acquired 

by  petition  and  notice. 

14.  On  hearing — All  advances  adjusted. 

15.  Payments — Improper   before   order  of 

distribution. 
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16.  Property  claimed  by  third  party — May 

be  distributed  to  him. 

17.  Refusal  to  obey  decree — Administrator 

liable  to  distributee. 

18.  Reversal  of  judgment — Does  not  affect 

claim  to  estate  of  widow. 

19.  Settling   final   accounts  —  Distribution 

not  necessarily  involved. 

20.  State  does  not  take  by  succession  as 

heir. 

21.  Statement  of  "receipts  and  disburse- 

ments"— Settled  at  distribution. 

22.  Same — With  or  without  notice. 

23.  Widow's  share  in  community  property 

— To  her  administrator. 

24.  Same — Or  to  her  heirs, 
n.  Distribution. 

25.  Decree   binding  — As   if   claim   disal- 

lowed. 

26.  Denied — Application  for  sale  pending. 

27.  Same — No  heirs  nor  claimants. 

28.  Determination  of  persons  entitled,  and 

"parts." 

29.  Distinct  from  settlement  of  accounts. 

30.  Whether  present  or  contingent. 

31.  Exclusively  in  court  in  probate. 

32.  Peremptory  —  Not  awaiting  will  con- 

test. 

33.  Same  —  Debts    paid    and    balance    on 

hand. 

34.  Power   exercised   only  after   final  ac- 

counts settled. 

35.  Rights  fixed  by  decree,  not  by  will. 

36,  37.  Same — Requires  construction  of  will. 

38.  Though  time  for  contesting  will  not  ex- 
pired. 

»    39.  To  legatee,  against  descendants  of  de- 
ceased wife  of  decedent. 

See,  ante,   ||  1658,  1664  and  notes. 

I.     IN  GENERAL. 

1.  Clalmaats  coasldered— Heirs,  devisees* 
legatees*  assignees* — Under  above,  and  sec- 
tions 1666  and  1678,  post,  the  only  persons 
whose  claims  to  distribution  can  be  con- 
sidered are  those  who  claim  directly  from 
deceased  as  heirs,  devisees,  or  legatees,  and 
those  who  claim  as  their  assignees,  under 
conveyance  made  by  them  subsequent  to 
death  of  deceased. — Estate  of  Ryder,  141 
Cal.    366,    371,    74    Pac.    993. 

a.  Same— Agreement  among  ketrs,  and 
its  validity  and  effect. — See,  ante,  9  1664, 
note  Part  II. 

a.  Decree— County  treasurer  to  pay  to 
state  treasurer,  mot  escheat. — Above  and 
next  section  prescribe  general  rule  for 
distribution  of  estates  among;  heirs,  devi- 
sees, and  legatees,  and  decree  as  to  them, 
of  course,  is  conclusive  where  an  order  of 
court  was  that  county  treasurer  should 
pay  into  state  treasury  "all  moneys  and 
effects   in   his  hands  belonging-  to  said   es- 


tate," this  declaration  on  part  of  probate 
court  in  its  order  shows  very  clearly-  that 
it  was  not  understanding:  of  said  court 
that  effect  of  its  decree,  or  order,  was  in 
nature  of  escheat  of  funds  so  deposited  to- 
state;  but,  rather,  that  It  was  to  be  held 
on  deposit  as  property  of  said  estate  sub- 
ject to  claims  of  heirs  of  such  decedent 
who  might  come  afterward  to  claim  same 
within  time  allowed  by  law. — Estate  of 
Miner,  143  Cal.  194,  197,  76  Pac.  968. 

As  to  escheat,  generally,  see,  ante.  88  1269- 
1272  and   notes. 


4.  Same  —  Distributees  must  be  deala;- 
mated  la. — Under  the  express  provisions  of 
the  statute,  the  jurisdiction  of  the  superior 
court  in  distributing;  the  estates  of  de- 
ceased persons  extends  only  to  the  deter- 
mination of  the  persons  entitled  to  distri- 
bution; and  to  give  effect  to  any  provision 
of  the  decree  the  designation  of  such  person 
i#  essential  (cone.  op.  Smith,  J.). — Kauff- 
fnan  v.  Foster,  3  CaL  App.  741,  86  Pac.  1108. 


ft.  Domiciliary  executor— jt0  dlarrUbvte 
foreign  assets. — Where  resident  of  state  of 
California  dies  in  Spain,  leaving  will  ex- 
ecuted in  Spain  according  to  laws  of  that 
kingdom,  and  also  in  compliance  with  laws 
of  this  state,  and  leaving  property,  both  In 
this  state  and  in  Spain,  and  will  by  which 
he  appointed  an  executor  who  took  out 
letters  in  this  state  and  obtained  control 
of  foreign  assets  of  estate,  he  may  be 
charged  as  executor  with  residuum  of 
Spanish  assets,  after  deducting  all  proper 
charges  and  demands  against  him,  and  Is 
required  to  make  distribution  thereof, 
where  it  appears  that  he  has  been  negli- 
gent in  having  transfer  to  this  state  of 
such  residuum,  and  in  closing  administra- 
tion of  estate  in  Spain. — Estate  of  Ortiz,  86 
Cal.  806.  316,  24  Pac.  1034;  Joy  v.  Elton,  » 
N.  D.  448,  457,  83  N.  W.  876. 

See  note  46  Am.  St.  Rep.  668,  670. 

C  Execution— Not  lssaed  to  enf oree  de- 
cree.— The  code  does  not  provide  for  issu- 
ing of  execution  for  enforcement  of  order 
of  distribution;  and  it  is  apparent  in  many 
cases  that  such  remedy  would  be  wholly 
inadequate.  The  executors  hold  property 
of  estate  in  trust  for  creditors  and  heirs, 
and  others  Interested  in  estate,  and,  as  such 
trustees,  their  obedience  to  orders  of  pro- 
bate court  may  be  compelled  by  proceed- 
ings for  contempt  as  fully  as  same  may  be 
done  by  superior  court  in  execution  of 
trust  of  which  it  has  cognisance. — Ex  parte 
Smith,  63  Cal.  204,  208. 

7.  Executor  —  Caa  not  appeal  from  de- 
cree.— The  appeal  of  executor  from  decree 
of  settlement  and  distribution  must  be  dis- 
missed. He  can  not  in  any  case  litigate 
claims  of  one  legatee  as  against  others  at 
expense  of  estate. — Bates  v.  Ryberg,  40 
Cal.  463;  Estate  of  Wright,  49  Cal.  660. 
561;  Estate  of  Marrey,  65  Cal.  287,  3  Pac 
896;  Merrifleld  v.  Longmlre,  66  Cal.  180. 
181,  4  Pac.  1176;  Roach  v.  Coffey.  73  CaL 
281,   282,  14   Pac.   840;   Estate   of  Jessup,   80 
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CaL  626,  626,  22  Pac.  266;  Gold  tree  v. 
Thompson,  83  Cal.  420,  422,  23  Pac.  383; 
Estate  of  Welch,  106  Cal.  427,  429,  39  Pac. 
105;  Jones  v.  Lam  on  t,  118  Cal.  499,  503,  62 
Am.  St.  Rep.  261,  50  Pac.  766;  McCabe  v. 
Healy,  138  Cal.  81,  90,  70  Pac.  1008;  Estate 
of  Toung,   149  CaL  173,   85  Pac.  145. 

8.    Same— -Decree  protects  ktm  aa*alnst  all 

claims* — The  executor  has  no  interest  in 
distribution  of  estate  further  than  to  be 
protected,  if  he  shall  dispose  of  property 
in  accordance  with  its  terms;  and  if  court 
had  jurisdiction  to  hear  petition,  order  of 
distribution  will  be  complete  protection 
against  any  claim  that  may  be  made 
against  him  by  reason  of  his  compliance 
therewith. — Estate  of  Williams,  122  Cal.  76, 
77,  54  Pac.  386. 

i.  flaao-  ■F.Tcrwtor  or  administrator  not 
isterested. — Decree  of  distribution  will  not 
be  reviewed  on  appeal  by  an  executor  or 
administrator,  where  he,  as  such,  has  no 
interest  in  matter  sought  to  be  reviewed. — 
Merrifleld  v.  Longmire,  66  Cal.  180,  181,  4 
Pac  1176.  See  Estate  of  Dewar,  10  Mont. 
422,  425,  25  Pac.  1025;  Estate  of  Phillips,  18 
Mont.  311,  314,  45  Pac.  222. 

If.  Garnishment  of  share— In  hand*  of 
administrator,  after  decree. — After  distri- 
bution has  been  decreed,  an  executor  or 
administrator  may  be  garnished,  or,  if 
judgment  has  been  already  obtained 
against  distributee,  the  money  in  their 
hands  may  be  reached  by  execution  or  pro- 
ceedings supplementary  thereto.  —  Estate 
of  Nerac,  35  Cal.  392,  398;  Dunsmoor  v. 
Furstenfeldt,  88  Cal.  522,  528,  22  Am.  St. 
Rep.  331,  12  L.  R.  A.  508,  26  Pac.  518.  See 
Udd  v.  Judson,  174  111.  344,  361,  61  N.  E. 
838;  Estate  of  Lletman  v.  Lie t man,  149  Mo. 
117.  50  8.  W.  307. 

11.    Helm— Not  barred  until  judgment  In 

escheat. — Where,  in  absence  of  any  known 
heirs  or  claimants,  court  made  an  order' 
that  county  treasurer  pay  moneys  of  es- 
tate into  state  treasury,  and  twenty  years 
thereafter  persons,  citizens  of  United  States, 
claiming  to  be  heirs,  filed  petition  for 
decree  declaring*  them  entitled  to  posses- 
sion of  funds  so  deposited  in  state  treas- 
ury by  order  of  probate  court,  statute  of 
limitations  does  not  apply,  and  there  is  no 
limitation  against  citizens  of  United  States 
bringing  an  action  to  establish  their  right 
to  succeed  to  or  recover  same  at  any 
time  before  Judgment  or  decree  in  a  proper 
proceeding  to  escheat  has  been  entered. 
—Estate  of  Miner,  148  Cal.  194,  198,  76  Pac. 
HS. 
See  par.  4,  this  note. 

12.  Imprison—rut  for  disobedience  to 
aceretw — The  proceedings  for  settlement  of 
an  eatate  are  not  civil  action,  within  mean- 
ing of  article  I,  section  15  of  constitution; 
nor  is  amount  of  money  which,  by  order  of 
distribution,  executors  are  required  to  pay 
over  to  distributees  debt  due  from  execu- 
tors to  distributees,  and.  therefore,  case 
does  not  fall   within  that  clause  of  consti- 


tution inhibiting  imprisonment  for  debt  in 
civil  action. — Ex  parte  Smith,  53  Cal.  203, 
207;  Ex  parte  Cohn,  56  Cal.  193,  196; 
Wiggin  v.  Superior  Court,  68  Cal.  398,  400, 
9  Pac.  646;  Estate  of  Kennedy,  129  Cal. 
384,   388,    62   Pac.    64. 

IS.  Jurisdiction  of  distribution  —  Ac- 
quired by  petition  and  notice. — Distribu- 
tion, when  petition  therefor  is  not  filed 
with  final  account,  is  separate,  and  to 
some  extent  an  independent  proceeding 
In  administration  of  an  estate,  and,  when 
petition  is  filed  separately,  jurisdiction  of 
proceeding  is  acquired,  as  in  other  separate 
proceedings,  such  as  sale  of  real  property 
by  filing  proper  petition,  and  giving:  notice 
thereof.  This  being  done,  and  all  persons 
Interested  regularly  notified  to  appear  for 
that  purpose,  court  thereby  obtains  juris- 
diction of  that  proceeding;. — Middlecoff  v. 
Superior    Court,    149    Cal.    94,    84    Pac.    764. 


8245 


14.  On    ocarina*— All    advance*    adjusted. 

—On  hearing  for  distribution,  court,  in 
harmony  with  its  general  equitable  pow- 
ers, can  adjust  all  matters  between  legatees 
or  distributees  and  executors,  and  credit 
latter  against  estate  distributed  to  former 
for  all  advances  which  may  have  been  made 
to  either  of  them  under  terms  of  will.  This 
Is  most  an  executor  has  right  to  expect. — 
Estate  of  Willey,  140  Cal.  238,  242,  73  Pac. 
998. 

15.  Payments— -Improper  before  order  of 
distribution. — Where  executors  assumed,  in 
advance  of  decree  of  distribution,  to  con- 
strue terms  of  will,  and  validity  of  particu- 
lar bequests,  and*  who  were  beneficiaries 
thereunder,  and  to  make  payments  of  funds 
of  estate  upon  their  own  judgment  as  to 
matters,  this  was  clearly  outside  of  their 
duties,  and  was  an  attempt  to  intrench  upon 
exclusive  jurisdiction  of  court  to  deter- 
mine these  matters,  on  distribution,  and  an 
infringement  upon  the  '  rights  of  persons 
interested  In  estate  to  have  these  matters 
disposed  of  solely  on  distribution — partial 
or  final. — Estate  of  Willey,  140  Cal.  238, 
241,   73   Pac.  998. 

16.  Property  claimed  by  third  party- 
May  be  distributed  to  him. — If  party  seek- 
ing to  obtain  assets  in  possession  of  ad- 
ministrator, shows  to  probate  court  that  he 
has  title  thereto  which  is  good  against  dis- 
tributees of  estate,  court  might,  as  in  case 
of  partial  distribution,  authorize  adminis- 
trator to  deliver  to  him,  if  it  can  be  safely 
done,  and,  if  such  relief  could  not  be 
granted,  it  would  at  least  not  order  such 
property  sold  for  purposes  of  administra- 
tion until  other  assets  had  been  exhausted. 
— Murphy  v.  Clayton,  114  Cal.  526,  529,  43 
Pac.  613,  46  Pac.  460. 

17.  Refusal  to  obey  decree  Admin  intra- 
tor  liable  to  distributee. — In  an  action  to 
recover  amount  distributed  to  plaintiff  by 
decree  of  distribution,  defendant  had  been 
administrator;  as  such  he  had  taken  all 
steps  necessary  to  distribution  of  fund  in 
hand.     The  court  had  made  its  decree  re- 
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quiring-  him  to  distribute  to  plaintiff  prop- 
erty and  money  brought  in  suit.  By  re- 
fusing to  comply  with  decree,  he  became 
personally  liable  to  plaintiff,  as  in  case  of 
devastavit. — Melone  v.  Davis,  67  Cal.  279, 
282,   7   Pac.   703. 

18.  Reversal  of  Judgment— Does  not  af- 
fect claim  to  estate  of  widow* — Fact  of  re- 
versal of  judgment  entered  in  favor  of  de- 
fendant, in  action  to  recover  from  him  by 
administrator  of  estate  value  of  personal 
property  alleged  to  have  been  converted  by 
him,  can  not  affect  any  claim  that  such 
defendant  may  have  to  such  share  of  es- 
tate, of  deceased  as  may  be  distributable 
to  estate,  or  successor,  of  widow  of  said  de- 
ceased.— Snyder  v.  Jack,  140  Cal.  584,  586, 
74   Pac.   139,  355. 

19.  Settling-  final  accounts— Distribution 
not  necessarily  Involved. — The  matter  of 
settling  final  accounts  of  an  executor  or 
administrator  does  not  necessarily  involve 
the  matter  of  distribution  of  estate  at  all. 
Distribution  of  estate  to  heirs  or  legatees 
may  take  place  upon  settlement  of  final 
account  or  at  any  subsequent  time.  One  or 
other  of  these  is  usual  course,  though  law 
allows,  under  certain  conditions,  partial 
distribution  before  settlement  of  final  ac- 
count.— Estate  of  Thayer,  1  Cal.  App.  104, 
106,   81   Pac.   658,   669. 

20.  State  doea  not  take  by  succession  aa 
heir. — Above  and  next  section  prescribe 
general  rule  for  distribution  of  estates 
among  heirs,  devisees,  and  legatees,  and 
decree  as  to  them  is.  made  conclusive/ 
Section  17S7,  post,  makes  specific  provi- 
sion for  temporary  disposition  of  personal 
estate,  in  those  exceptional  cases  in  which 
there  are  no  heirs  and  no  other  lawful 
claimants.  It  is  impossible  to  say,  there- 
fore, that  within  meaning  of  these  provi- 
sions state  takes  by  succession  as  heir. 
They  have  no  operation,  except  in  absence 
of  heirs  and  other  claimants — the  absence, 
that  is  to  say,  of  all  those  entitled  to  dis- 
tribution (dis.  op.  Beatty,  C.  J.). — Estate  of 
Miner,  143  Cal.  194,  204,  76  Pac.  968. 

21.  Statement  of  "receipt*  and  disburse- 
ments"  Settled  at  distribution. — Statement 

of  receipts  and  disbursements,  referred  to 
in  above  section,  is  clearly  not  account  re- 
ferred to  in  section  1633.  ante,  nor  final  ac- 
count settlement  of  which  must  precede  ap- 
plication for  distribution.  If  all  accounts, 
or  statements,  are  required  to  be  settled  in 
advance  of  application  for  distribution,  it 
would  in  most  cases  result  in  preventing 
any  distribution. — Estate  of  Sheid,  129  Cal. 
172,  175,  61  Pac.  920. 

22.  Same  — With  or  without  notice.^ 
Upon  filing  petition  for  distribution,  con- 
tests to  heirship  may,  and  frequently  do, 
arise.  A  month,  and  perhaps  year  or  more, 
may  lapse  before  such  contests  are  finally 
settled.  In  meantime  receipts  and  ex- 
penditures go  on,  statement  of  which  should 
be  furnished  to  court  before  distribution 
is    made,    and    executor    or    administrator 


discharged.  The  code  allows  this  state- 
ment submitted  after  decree  of  distribution 
is  applied  for  to  be  settled  at  time  decree 
is  made,  without  notice,  or  court  may  order 
notice  to  be  given  and  refer  same  for 
settlement. — Estate  of  Sheid,  129  Cal.  172, 
175,  61   Pac.  920. 

23.  Widow's  share  In  community  prop- 
erty—To her  administrator. — Where  widow 
dies  pending  administration  of  her  hus- 
band's estate,  it  would  perhaps  be  more 
orderly  to  have  her  interest  in  estate  dis- 
tributed in  terms,  in  administration  of  her 
estate,  to  her  heirs,  and  that  such  heirs 
go  with  decree  to  have  distribution  in  hus- 
band's estate;  or,  to  have  distribution,  if 
personal  property,  to  her  administrator, 
for  purposes  of  administration. — McClellan 
v.  Downey,   63  Cal.  520,  523. 

24.  Same— Or   to    her    heirs. — It    can    not 

be  said  that  widow's  share  of  community 
property  is  for  no  purpose  estate  of  hus- 
band; for  certain  purposes,  payment  of 
debts,  expenses  of  administration,  family 
allowance,  it  is  portion  of  estate,  and  is 
not  relieved  from  administration  until 
those  objects  are  accomplished.  If  widow 
die,  pending  administration,  no  creditor  of 
hers  objecting,  there  Is  no  objection  to  dis- 
tribution of  her  share  of  estate  to  her  heirs, 
as  being  persons  entitled  thereto. — McClel- 
lan v.  Downey,  63  Cal.  520,  523. 

II.    DISTRIBUTION. 

25b  Decree  binding-— As  If  claim  disal- 
lowed.— A  decree  of  distribution  is  as  bind- 
ing upon  one  entitled,  if  he  fail  to  appear 
and  present  his  claim,  as  if  his  clam  after 
presentation  had  been  disallowed  by  court. 
— Daly  v.  Pennie,  86  Cal.  652,  21  Am.  St. 
Rep.  61,  25  Pac.  67;  William  Hill  Co.  v. 
Lawler,  116  Cal.  359,  362,   48  Pac.   323. 

26.  Denied— -Application  for  sale  pend- 
ing-.— In  petition  asking  court  to  make  an 
order  distributing  to  heir  share  of  said  es- 
tate to  which  he  is  entitled,  petition  was 
properly  denied  on  ground  that  there  was 
then  pending  an  application  for  sale  of  real 
estate  to  raise  funds  necessary  to  pay 
charges  and  funeral  expenses,  and  there- 
fore no  distribution  of  kind  asked  could 
be  made. — Estate  of  Koppikus,  1  Cal.  App. 
84,  88,  81   Pac.  733. 

27.  Same  — No     heirs     nor     claimants. — 

Upon  settlement  of  final  account  of  public 
administrator,  who  had  filed  petition  for 
distribution,  in  absence  of  heirs  or  other 
claimants,  court  denied  petition  and  made 
an  order  that  county  treasurer  "forthwith 
pay  into  state  treasury  all  moneys  and  ef- 
fects in  his  hands  belonging  to  said  es- 
tate." The  probate  court  properly  disre- 
garded that  part  of  his  petition  and  simply 
made  the  order  prescribed  by  section  1737, 
post,  and  thereby  gave  to  provisions  of 
code  only  construction  which,  in  my  opin- 
ion, they  will  bear  (dis.  op.  Beatty,  C.  J.). — 
Estate  of  Miner,  143  Cal.  194,  204,  76  Pac. 
968. 
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38.    Determination     of     persons     entitled 

-By  filing;  petition  for  dis- 
tribution of  an  estate,  and  giving  notice 
required  by  above  section,  superior  court 
acquires  Jurisdiction  to  distribute  estate 
"among;  persons  who  by  law  are  entitled 
thereto."  The  "distribution"  of  estate  in- 
cludes determination  of  persons,  who  by 
law  are  entitled  thereto,  and  also  propor- 
tions and  parts  to  which  each  of  these  per- 
sons are  entitled,  and  the  "parts"  of  es- 
tate so  distributed  may  be  segregated  or 
undivided  portions  of  estate. — William  Hill 
Co.  v.  Law  lor,  116  Cal.  359,  361,  48  Pac.  323. 

29.  Distinct  front  settlement  of  accounts. 

—It  is  true  that  In  this  state  distribution 
of  estates  has  been  made  to  some  extent 
matter  distinct  from  settlement  of  ac- 
counts. But  it  is  clearly  made  so  merely 
for  convenience.  If  those  provisions  of 
code  were  omitted,  court  would  still  be  com- 
pelled to  ascertain  or  declare  interests  of 
successors,  in  order  to  adjudge  whether 
or  not  accounts  were  correctly  rendered. — 
McAdoo  v.  Sayre,  146  Cal.  344,  349,  78  Pac. 
874. 

30.  Whether     present     or     contingent.— 

,v)ove  section  provides  that  "court  must 
proceed  to  distribute  residue  of  estate 
among  persons  who  by  law  are  entitled 
thereto,"  and.  It  may  be  added,  that  it  is 
within  province  of  probate  court  to  define 
rights  of  all  who  have  legally  or  equitably 
any  interest  in  property  of  estate,  derived 
from  will,  whether  they  are  entitled  to  any 
present  enjoyment  or  their  interests  are 
contingent. — Estate  of  Hinckley,  58  Cal. 
457.  512,   518. 

SI.     Exclusively    In    conrt    In    probate. — 

Superior  court,  sitting  in  probate,  has  ex- 
clusive jurisdiction  over  distribution  of 
estate  of  deceased  persons. — Goad  v.  Mont- 
gomery, 119  Cal.  652,  658,  51  Pac.  681;  To- 
land  v.  Earl.  129  Cal.  148,  155,  68  Am.  St. 
Rep.  45,  61  Pac.  914;  Estate  of  Freud,  134 
CaL  333.  336,  66  Pac.  476;  Sllva  v.  Santos, 
138  Cal.  536,  541,  71  Pac.  703;  Kauffman  v. 
Gries.  141  Cal.  296,  301,  74  Pac.  846. 

22L  Peremptory— Not  awaiting?  will  con- 
test.— Command  of  above  section  is  peremp- 
tory, and  without  qualification,  and  that, 
upon  final  settlement  of  accounts  of  execu- 
tor and  administrator,  residue  of  estate 
shall  be  distributed.  If  it  had  been  intended 
to  postpone  distribution  until  after  time 
had  elapsed,  within  which  validity  of  will 
might  be  contested,  statute  would  have 
doubtless  so  provided,  but,  in  absence  of 
such  provision,  it  can  not  be  assumed  that 
it  was  intended  to  interpolate  into  section, 
a  condition  or  qualification  directly  at  vari- 
ance with  Its  express  requirements. — Es- 
tate of  Pritchett,  51  Cal.  568,  569,  62  Cal. 
94.  96;  Estate  of  Ricaud,  57  Cal.  421,  423. 

-Debts    paid    and    balance    on 

all  debts  and  charges  against  es- 
tate, including  expenses  of  administration, 
have  been  fully  paid,  and  there  is  in  hands 
of  executor  or  administrator  an  ascertained 


balance  of  assets  subject  to  distribution, 
estate  is  ready  for  distribution,  and  distri- 
bution can  not  be  delayed.  The  court  "must" 
make  distribution.  The  command  of  law  is, 
under  such  circumstances,  peremptory. — 
Estate  of  Ricaud,   57  Cal.   421,  422. 

34.  Power  exercised  only  after  final  ac- 
counts settled. — Above  section  provides  that 
at  any  .time  subsequent  to  final  settlement 
of  account  distribution  may  be  made. 
Whenever  distribution  is  sought  under 
either  above  section  or  section  1664,  ante, 
court  has  power  to  inquire  into  and  deter- 
mine who  are  heirs  of  deceased  and  entitled 
to  receive  estate;  but  terms  of  each  of  these 
sections  show  that  this  power  can  be  ex- 
ercised only  after  final  accounts  of  admin- 
istration have  been  settled. — Smith  v. 
Westerfield,  88  Cal.  374,  379,  26  Pac.  206. 

8S.     Rights  fixed  by  decree,  not  by  will. 

— Rights  of  devisees  and  legatees  are  fixed, 
not  by  provisions  of  will,  but  by  decree  of 
distribution,  and  can  be  determined  only 
on  distribution. — Toland  v.  Earl,  129  Cal. 
148,  153,  79  Am.  St.  Rep.  100,  61  Pac.  914; 
Estate  of  Willey,  140  Cal.  238,  241,  73  Pac. 
998. 


86.     Same— Requires  construction  of  will. 

— Above  section  requires  court,  in  making 
distribution  of  estate,  to  distribute  residue 
of  estate  in  hands  of  executor  "among  per- 
sons who  by  law  are  entitled  thereto,"  and 
provision  in  next  section  that  court  must 
name  in  decree  "the  persons  and  the  pro- 
portions, or  parts,  to  which  each  shall  be 
entitled,"  requires  court  in  making  such 
decree  to  give  construction  to  terms  of  will. 
Further  provision  in  above  section  that 
"such  order  or  decree  is  conclusive  as  to 
rights  of  heirs,  legatees,  or  devisees,  sub- 
ject only  to  be  reversed,  set  aside,  or  modi- 
fied on  appeal,"  precludes  all  right  to  im- 
peach decree  except  upon  an  appeal,  and 
causes  decree  to  supersede  will,  and  to 
prevail  over  any  provision  therein  which 
may  be  thought  inconsistent  with  decree. 
The  decree  is  conclusive*,  not  only  as  to  per- 
sons who  have  right  in  estate,  but  also  to 
extent  and  limitation  of  their  rights. — Goad 

v.  Montgomery,  119  Cal.  552,  557,  61  Pac. 
681. 

37.  Upon  distribution,  questions  may 
arise  affecting  rights  of  beneficiaries  to 
whom  payment  has  previously  been  made 
by  executors  to  take  at  all  under  will, — 
questions  of  invalidity  of  general  or  par- 
tial trust  provisions,  lapsed  legacies,  ex- 
cessive charitable  bequests,  omitted  heirs, 
etc., — questions  which  may  affect  entire  or 
partial  testamentary  disposition  under  will 
—Estate  of  Willey,  140  Cal.  238,  242,  73  Pac 
998. 

38.  Though  time  for  con  tea  tins;  will  not 
expired. — Contention  that  It  can  not  be  rea- 
sonably inferred  that  it  was  intended  to 
permit  distribution  of  estate  during  time 
within  which  heir  is  allowed  to  contest 
will,   inasmuch   as   distribution   under   such 
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circumstances  might,  and  In  many  cases 
would,  practically  defeat  rights  of  heirs 
if  will  should  be  set  aside,  can  not  be  sus- 
tained. There  is  no  room  for  argument  ab 
Inconvenientl  in  face  of  express  require- 
ment of  statute,  and,  if  there  were,  it 
might  well  be  insisted  that  it  could  not  have 
been  intended  to  postpone  distribution  of 
-estate  until  minor  heir  shall  have  attained 
his  majority  or  heir  of  unsound  mittd  shall 
have  recovered  his  reason. — Estate  of 
Pritchett,   52  Cal.  94,  96. 

89.     To    legatee — Avalnat    descendants   of 
•deceased    wife  of  decedent. — On    an   appeal 


by  children  and  grandchildren  of  deceased 
wife  of  Peter  Griest,  deceased,  from  an 
order  of  superior  court  sitting  in  probate, 
distributing  to  TCliza  Griest,  surviving 
widow  of  said  Peter,  certain  money  paid  to 
executor  of  estate  by  certain  mutual  bene- 
fit corporation,  which  money  he  had  be- 
queathed, so  far  as  he  could  possibly  do 
to  his  surviving  wife,  Eliza,  the  order  was 
affirmed.  Debts  of  estate  were  all  paid  and 
no  question  made  by  any  person  other  than 
appellants  herein. — Estate  of  Griest,  76  CaL 
497,  498,  18  Pac.  654. 

See  note  62  Am.  St.  Rep.  571. 


§  1666.    WHAT  THE  DECREE  MUST  CONTAIN,  AND  18  FINAL.    In  the 

order  or  decree,  the  court  must  name  the  persons  and  the  proportions  or  parts 
to  which  each  shall  be  entitled,  and  such  persons  may  demand,  sue  for,  and 
recover  their  respective  shares  from  the  executor  or  administrator,  or  any  per- 
son having  the  same  in  possession.  Such  order  or  decree  is  conclusive  as  to 
the  rights  of  heirs,  legatees,  or  devisees,  subject  only  to  be  reversed,  set  aside, 
or  modified  on  appeal. 

History:     Enacted  March  11,  1872,  founded  on  §  259  Probate  Act  as 
amended  April  2,  1866,  State.  1865-6,  p.  767,  §  10. 


DECREE  OP  DISTRIBUTION— CON- 
TENTS AND  FINALITY. 

I.  In  General,  1-55. 
II.  Decree  of  Distribution,  56-95. 

I.  In  General. 

1.  As  to  construction  of  section — Should 

be   construed    to    make   it   constitu- 
tional. 

2.  Action   for  distributive  shares  of  es- 

tate— Allegations  construed  as  con- 
clusiveness. 

3.  Same  —  Against  executor  —  Individual 

and  not  representative  capacity. 

4.  Same — Agreement  to  carry  out  trust. 

5.  Same — Costs  are  allowable. 

6.  Same  —  Executor's  duty  —  The  decree 

of  distribution. 

7.  Same  —  Interest    is    properly    allowed 

upon  judgment. 

8.  Same — The  judgment  need  not  declare 

the  terms  or  conditions. 

9.  Action  for  money  due  trustee  under 

decree. 

10.  Same — Without  previous  demand. 

11.  Adjudication  trust  valid — Not  subject 

to  collateral  attack. 

12.  Certiorari — Not  available  to  review  de- 

cree. 

13.  Collateral  attack  on  decree  admitting 

will — Petition  for  distribution. 

14.  Community  property  —  Distributed  un- 

der section  1402  of  Civil  Code. 

15.  Same  —  Widow 's  interest  —  Comes  by 

succession. 

16.  Same — Same — Comes  not  as  heir  but 

in  her  own  right. 


17. 

18. 

19. 

20. 

21. 

22. 

23,  24. 

25. 

26. 

27. 
28. 

29. 

30. 

31. 

32. 

33. 

84. 

85. 

86. 


Same — Same — Is   ascertained   as   that 
of  any  claimant. 

Same  —  Same  —  Decree  fixing  amount 
binding  upon  her. 

Decree  in  probate — Invulnerable  to  col- 
lateral attack. 

Disbursements    to    legatees  —  Consid- 
ered only  on  distribution. 

Same — Credit  for,   given  on   distribu- 
tion. 

Distributee  —  Recovers  value   of   land 
lost  through  negligence. 

Same — Not  delivered,  or  executor  pres- 
ent alone. 

Same — Probate    only    jurisdiction,    no 
defense. 

Distributee's   share — Not   diverted   by 
probate  court  to  his  creditor. 

Same — Within  reach  of  creditors. 

Distribution — Continued   until   adverse 
claims  determined  in  another  forum. 

Same— Made  only  to  those  entitled  to 
immediate  possession. 

Same  —  Payment  to  attorney  for  dis- 
tributee, does  not  relieve  executor. 

Error  in   decree — Ground    for   appeal, 
not  for  relief  in  equity. 

Grantee  of  heir — Takes  subject  to  ex- 
penses of  administration. 

Land  insufficiently  described  —  Identi- 
fied by  extrinsic  evidence. 

Legacy  distributed — Determination  of 
validity  of  will  assumed. 

Lien — Created  on  property  by  decree 

of  distribution. 
Miscalling     claim     ' r  pre-emption ' '  — » 

Does  not  prejudice  distributee. 
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37.  Moneys   due   on   distribution  —  Not   a 

debt. 

38.  Same — On  partial  distribution,  execu- 

tors and  administrators  have  no  in- 
terest. 

39.  Order  setting  aside  decree  of  distribu- 

tion— Not  appealable. 

40.  Partition  —  Not   made  unless  petition 

filed  before  distribution. 

41.  Same — Where  strangers  interested. 

42.  Persons  enumerated  in  decree  —  Only 

parties  "  aggrieved. ' ' 

43.  Provision  for  perpetual  repair  of  ceme- 

tery lot — Valid. 

44.  Right  of  heir  is  statutory. 

45  Subsequent  to  decree — No  jurisdiction, 
unless  to  compel  delivery. 

46.  Same  —  Order  directing  payment  null 

and  void. 

47.  Title — Declared  by  decree,  not  created 

anew. 

48.  Same — Decree  should  dispose  of  whole. 

49.  Same — Vested  —  In  children,  distribu- 

tion to  them. 

50.  Same — Same — Passes  to  heirs  of  dis- 

tributee. 

51.  Trust  —  Created  by  authority  of  will 

only. 

52.  8ame  —  Not   created   by   decree   inde- 

pendent of  will. 

53.  Surviving  wife's  debt — Set-off  against 

her  share. 

54.  Trustees — Not  aggrieved,  can  not  ap- 

peal from  decree. 

55.  Widow — Failing  to  claim  as  such,  takes 

will. 

E  Diced  op  Distribution. 

56.  As  to  conclusiveness  of. 

57,58.  Same — Order  final  and  conclusive. 

59.  Same — Same — After  due  notice. 

60.  Same— Same — By  reason   of  jurisdic- 

tion over  control  of  property. 

61.  Same — Same — Not  as   to  one  not  an 

heir,  legatee,  or  devisee. 

62.  Same — Same — Only  as  to  succession  or 

testamentary  rights. 

63.  Same — Same — Only   upon   heirs,   lega- 

tees, or  devisees. 

61  Same — Same  —  Though  involving  con- 
stitutional construction. 

65.  Same — Conclusive  as  to  whom. 

66.  Antagonistic    claimant   not    concluded 

by. 

67.  Contests  and  finality  of  decree. 

68.  Contracts    or   conveyances   by   heirs — 

Not  affected  by. 

99.  Decree  of  final  distribution — Collateral 
attack — Personal  notice  not  required 
— Pleading — Presumption. 

TO.  Distribution  of  residue  of  estate — Con- 
travention of  terms  of  will — Conclu- 
sive effect. 


C.C.P,— 204 


71-  73.  Enforced  by  proceedings  for  contempt. 

74.  Final  decree  of  distribution. 

75.  Same — Conclusiveness  of  equity  juris- 

diction. 

76.  Same — New  trial. 

77.  Fraud — Not  ground  for  probate  court 

to  vacate. 

78,  79.  Same — Relief  through  court  of  equity. 

80.  Grantee  of  heir  bound  by  decree  same 

as  heir. 

81.  Invalid,  according  to  uncertain  provi- 

sion of  will. 

82.  Invests  absolute  right  in  distributee. 

83.  Irregularity — Cured  by  waiver  of  sole 

distributee. 

84.  Jurisdiction — Not  impaired  by  holding 

legacy  in  trust. 

85.  Legatees — Barred  by,  with  right  of  ap- 

peal. 

86.  Measure  of  rights  of  claimants — Fixed 

by. 

87.  Same— Not  by  will. 

88.  Same  —  Proportion   of   each   heir   de- 

cided. 

89.  Same — Not  disturbed  unless  injurious. 

90.  Same  —  Numbers    different,    endorsed 

on  papers,  immaterial. 

91.  Reversed — Matter  as  if  no  decree  en- 

tered. 

92.  Same — And  estate  restored  to  executor. 

93.  Specifying  trusts  gives  estate  for  years. 

94.  Statute  of  limitations  begins  after. 

95.  Trust-fund    in    hands    of    executrix  ~ 

Right  of  action  of  trustees. 

See,  ante,  99  1658,  1664,  1665  and  notes. 
I.     IN    GENERAL.. 

1.  As  to  construction  of  section— Should 
be  construed   to    make   It   constitutional,    if 

reasonably  possible;' wherefore,  it  may  be 
reasonably  construed  to  have  the  same 
force  and  effect  as  other  final  Judgments, 
which  are  subject  to  any  form  of  direct  at- 
tack allowed  by  law,  or  by  independent  suit 
in  equity. — Bacon  v.  Bacon,  150  Cal.  484,  89 
Pac.  317. 

2.  Action  for  distributive  sbare  of  es- 
tate—Allegations construed  as  conclusions. 

— Where  the  answer  of  the  executor  con- 
tains a  positive  allegation  as  to  the  terms 
by  which  the  decree  of  distribution  allots 
a  particular  distributive  share,  a  subse- 
quent allegation,  upon  information  and  be- 
lief, that  the  decree  distributed  such  share 
on  certain  stated  conditions  will  be  con- 
strued as  a  mere  conclusion  of  the  pleader. 
— St.  Mary's  Hospital  v.  Terry,  152  Cal.  340, 
92   Pac.   864. 

3.  Same—  Against  executor  —  Individual 
and  not  representative  capacity. — The  ac- 
tion authorized  under  above  section  is  one 
against  the  executor  individually,  and  not 
in  his  representative  capacity,  notwith- 
standing* in  the  title  of  the  action  he  is  de- 
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Berthed  "as  executor." — St.  Mary's  Hospital 
v.  Perry,  152  Cal.  340,  92  Pac.  864. 

4.  Same—Agreement  to   carry   out  trust. 

— In  the  absence  of  an  express  provision  in 
the  decree  requiring:  it,  a  distributee  in 
trust  Is  not  required  to  agree  expressly 
with  the  executor,  before  receiving:  the 
property,  to  use  it  for  the  purposes  and  in 
the  manner  declared  in  the  decree  defining: 
the  trust. — St.  Mary's  Hospital  v.  Perry, 
152  Cal.  342,  92  Pac.  864. 

5.  Same— Cotta  are  allowable  as  in  other 
cases,  and  are  chargeable  against  the  ex- 
ecutor or  administrator  only,  and  not 
against  the  estate. — St.  Mary's  Hospital  v. 
Perry,   152  Cal.   343,  92  Pac.  864. 

6.  Same — Executor's  duty— The  decree  of 
distribution  finally  and  conclusively  es- 
tablishes the  right  of  the  legatee,  and,  in 
the  absence  of  an  appeal  therefrom,  it  is 
the  executor's  or  administrator's  duty  to 
deliver  the  property,  and  is  entitled  to 
nothing  more  than  a  receipt  for  it. — St. 
Mary's  Hospital  v.  Perry,  152  Cal.  342,  92 
Pac.  864. 

An  to  finality  of  decree  of  distribution, 
see  pars.  56-65,  74-76,  this  note. 

7.  Same  —  Interest  Is  properly  allowed 
upon  Judgment  for  the  distributee  from  the 
time  the  money  should  have  been  paid,  and 
is  chargeable  against  the  executor  or  ad- 
ministrator only,  and  not  against  the  es- 
tate.—St.  Mary's  Hospital  ▼.  Perry,  152  Cal. 
343,  92  Pac.  864. 

8.  Same  — The  Judgment  meed  not  de- 
clare the  terma  or  conditions  under  which 
the  plaintiff  takes  the  distributive  share, 
such  terms  and  conditions  being  declared 
In  the  decree  itself. — St.  Mary's  Hospital 
v.  Perry,  152  Cal.   343,  92   Pac.   864. 

9.  Action  for  money  due  trustee  under 
decree. — It  appears  from  complaint  in  this 
action  that  plaintiff  was  surviving  execu- 
tor of  will  of  Miguel  Leon  Is,  deceased,  and 
that  original  action  was  brought  against 
him,  by  defendant  herein,  to  recover  cer- 
tain moneys  that  had  constituted  part  of 
estate,  claimed  to  be  due  him  as  trustee  for 
certain  beneficiaries  from  such  executor, 
under  terms  of  decree  of  distribution  made 
in  matter  of  said  estate.  Such  an  action  is 
authorized  by  express  provision  of  above 
section,  and,  because  of  amount  sued  for, 
such  action  could  be  maintained  only  in 
superior  court.  The  superior  court,  there- 
fore, had  jurisdiction  over  subject-matter 
of  action. — Mesnager  v.  Variel,  144  Cal.  463, 
464,  77  Pac.  988. 

10.  Same— Without  previous  demand. — A 
decree  of  distribution  has,  in  most  respects, 
all  efficacy  of  judgment  at  law,  or  decree 
in  equity.  An  action  may  be  maintained 
upon  it  for  noncompliance  with  its  require- 
ments, and  there  is  no  greater  necessity 
for  demand,  before  bringing  action,  than 
exists  in  case  of  suit  upon  an  ordinary 
judgment  at  law,  or  before  issuing  an  ex- 
ecution upon  Judgment. — Melone  v.  Davis, 
67   Cal.  279,  281,  7  Pac.  703. 


11.  Adjudication  trust  valid  —  Not  sub- 
ject to  collateral  attack. — The  trust  estate 
created  by  will  of  O.  C.  Pratt  is  not  limited 
to  life  or  lives  of  persons  in  being,  but  ex- 
tends to  seven  years,  during  which  period 
absolute  power  of  alienation  is  suspended, 
and  therefore  trust  was  void.  An  order  of 
distribution  was  duly  made  in  accordance 
with  terms  of  said  will,  and  It  was,  under 
law,  duty  of  court  to  adjudicate  question  of 
validity  of  trust,  and  having  done  so,  and 
adjudged  it  to  be  valid,  while  it  was  erro- 
neous and  judgment  open  to  reversal  on 
appeal,  yet,  as  no  appeal  was  taken  there- 
from, and  as  time  therefor  has  long  since 
expired,  it  is  not  now  open  to  collateral 
attack. — Crew  v.  Pratt,  119  Cal.  139,  144,  51 
Pac.  38;  Williams  v.  Marx,  124  Cal.  22,  24, 
56  Pac.  603;  More  v.  More,  133  Cal.  489,  495, 
65  Pac.   1044. 

12.  Certiorari— Not  available  to  review 
decree. — Probate  court  having  made  an  or- 
der of  distribution  in  estate  of  deceased, 
acquired  jurisdiction  of  proceedings  in- 
stituted for  purpose  of  enforcing  obedience 
to  order,  and  its  decision,  upon  issues  of 
fact  tendered  in  those  proceedings,  is  final, 
and  alleged  errors  therein  occurring  are 
not  subject  of  review  under  writ  of  certio- 
rari.— Ex  parte  Smith,  53  Cal.  204,  207. — See 
Ex  parte  Hollis,  59  Cal.  405.  408;  Sayers  v. 
Superior  Court,  84  Cal.  642,  645,  24  Pac.  296. 

13.  Collateral  attack  on  decree  admitting 
will— Petition  for  distribution. — Upon  hear- 
ing of  petition  of  administratrices  for  set- 
tlement of  their  final  account  and  for  dis- 
tribution of  estate,  all  the  parties  who  had 
originally  opposed  probate  of  will,  or  con- 
tested it  after  probate,  which  contest  was 
decided  adversely  to  such  parties,  appeared 
and  filed  an  answer  to  petition,  and  a  petl- 
tion  for  distribution  to  themselves.  Such 
action  by  said  parties  being  after  time  had 
expired  for  appeal  from  order  admitting 
will  to  probate,  was  not  direct  attack,  but 
was  collateral  attack  upon  judgment  of 
court,  which  can  not  prevail. — Estate  of 
Davis,  31  Cal.  Dec.  470,  472,  86  Pac.   183. 

14.  Community  property  —  Distributed 
under  section  1402  of  Civil  Code. — Conten- 
tion that  where  property  of  estate  is  com- 
munity property  and  there  are  a  surviving 
wife  and  children,  wife  takes  one-half  ab- 
solutely and  one-third  of  remaining  half  as 
heir,  is  answered  by  express  terms  of 
section  1402  of  Civil  Code,  which  provides 
that  "upon  death  of  husband  one-half  of 
community  property  goes  to  surviving  wife 
and  other  half  is  subject  to  testamentary 
disposition  of  husband,  and,  in  absence  of 
such  disposition,  goes  to  descendants 
equally,  if  such  descendants  are  in  same 
degree  of  kindred."  It  is  only  in  absence 
of  descendants  that  rule  contended  by  ap- 
plicant would  be  applicable. — Estate  of 
Angle,  30  Cal.  Dec.  433,  436,  82  Pac.  668. 

15.  Same— Widow's  Interest— Comes  by 
succession. — Upon  death  of  husband,  wid- 
ow's Interest  in  community  property  comes 
to    her   by   succession. — Estate   of    Burdick, 
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112  Cal.  387.  401,  44  Pac.  7S4;  William  Hill 
Co.  v.  Lawler,  116  Cal.  359,  363,  48  Pac.  323; 
Sharp  v.  Loupe,  120  Cal.  89,  93.  52  Pac.  134, 
586;  Cunha  v.  Hushes,  122  Cal.  111.   112,  64i 
Pac.  535. 

16.  Same  —  Same  —  Cornea  not  an  heir 
tat  la  her  own  rlffht. — Upon  death  of  hus- 
band wife  receives  her  share  of  communi-ty 
property  at  same  time  as  does  the  heir,  the 
one-half  of  surplus  after  paying  debts  and 
expenses  of  administration;  she  receives  it, 
however,  not  as  heir  of  her  husband,  but  in 
her  own  right,  as  her  half  of  property 
which  was  acquired  by  herself  and  her  hus- 
band during1  marriage,  but  freed  from  all 
restrictions  in  its  use  and  enjoyment  and 
with  same  title  as  if  marriage  had  been  dis- 
solved by  a  decree  of  divorce  (cone.  op. 
Harrison,  J.). — Estate  of  Burdick,  112  Cal. 
3S7,  392,  44  Pac.  734. 


•  17.  Same— Same— la  ascertained  mm  that 
of  any  claimant. — Where  surviving  widow 
takes  her  share  of  community  property  by 
"pueceasion"  from  her  husband  whatever 
right  she  may  have  in  estate  of  which  he 
dies  seized  is  to  be  ascertained  by  same 
means  as  is  right  of  any  claimant  to  his 
estate,  whether  by  succession  or  by  will. — 
Cunha  v.  Hughes,  122  Cal.  Ill,  113,  54  Pac. 
535. 


18.  Same — Same— Decree  Axing-  amount 
Mnaraa*  npon  her. — As  probate  court  is  au- 
thorized to  determine  what  charges,  debts, 
and  expenses  are  to  be  paid  out  of  com- 
munity property  and  amount  thereof,  it 
must  follow  that  judgment  of  court,  de- 
termining amount  of  property  which  the 
surviving  wife  is  entitled  to  receive  at 
close  of  administration,  is  binding  upon 
her,  and  may  also  be  invoked  by  her  as 
determination  of  her  right  to  same. 
Whether  this  be  called  decree  of  distribu- 
tion or  Judgment,  or  order  fixing  amount 
or  extent  of  her  Interests  in  estate  and  her 
right  to  receive  same  from  administrator, 
in  immaterial.  It  is  final  determination  of 
court  upon  subject  within  its  jurisdiction, 
and  is  as  binding  upon  her  as  if  she  had 
been  specifically  named  in  above  section 
<con.  op.  Harrison,  J.). — Estate  of  Burdick, 
lit  Cal.  387,  400,  44  Pac.  734. 


It.  Decree  In  probate— Invulnerable  to 
trilateral  attack. — Plaintiff,  by  suit  in 
equity,  seeks  to  make  collateral  attack 
upon  validity  of  judgment,  to  wit,  decree 
of  distribution  of  a  court  that  had  juris- 
diction of  subject-matter  and  of  all  parties 
interested  therein,  and  which  by  reason  of 
lapse  of  time  since  its  rendition  and  entry 
has  become  final.  Same  principles  attach 
to  Judgment  of  superior  court  in  matter  of 
probate  as  to  its  judgment  in  actions  at 
law  or  suits  in  equity,  and  for  any  error 
committed  by  court  in  its  decree  of  distri- 
bution, whether  in  matter  of  fact  or  in 
amplication  of  law  to  facts  before  it,  party 
aggrieved  must  seek  remedy  by  appeal. 
Mere  error  is  not  ground  for  relief  in 
equity.— Daly  v.  Pennie,  86  Cal.  552,  553,  21 
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Am.  St.  Rep.  61,  25  Pac.  67;  Lynch  v.  Rooney, 
112  Cal.  279,  44  Pac.  565;  Smith  v.  Vande- 
peer,  2  Cal.  App.  455,  456,  85  Pac.  136. 

20.  Dlabnrsementa  to  legatees — Conaldered 
only  on  dlatrlbutlon. — Whether  account  of 
an  executor  or  administrator  is  interme- 
diate or  final  one,  same  rule  must  be  ap- 
plied in  considering  whether  disbursements 
or  payments  to  certain  beneficiaries  desig- 
nated in  will  from  net  income  of  devised 
trust  estate  can  be  settled  or  allowed  in 
either.  If  account  in  question  was  presented 
as  final  account,  it  was  not  accompanied  by 
any  petition  for  distribution,  and  it  is  only 
upon  hearing  for  distribution — final  settle- 
ment of  estate  under  petition  of  distribu- 
tion thereof,  as  distinguished  from  hearing 
on  final  account  accompanied  by  such  peti- 
tion— that  payments  of  character  in  ques- 
tion can  be  considered. — Estate  of  Wllley, 
140  Cal.  238,  239,  73  Pac.  998. 

21.  Same — Credit  for,  given  on  distribu- 
tion.— Where  executors  in  anticipation  of 
distribution  to  them  as  devisees  in  trust 
have  made  certain  payments  to  persons 
claiming  as  beneficiaries  of  estate,  they  can 
protect  themselves  by  simply  charging  bene- 
ficiaries with  sums  paid  to  them  respec- 
tively. If  their  charges  are  disputed,  deter- 
mination of  their  correctness  will  devolve 
upon  court  having  jurisdiction  of  the  trust. 
In  case  estate  is  not  ultimately  distributed 
to  executors,  but  is  distributed  to  some,  or 
all,  of  those  to  whom  these  payments  have 
been  made,  such  payments  can  be  deducted 
from  their  distributive  shares  by  decree  of 
distribution  (cone.  op.  Beatty,  C.  J.). — Es- 
tate of  Willey,  140  Cal.  238,  243,  73  Pac.  998, 

22.  Dlatributee— Recovera  value  of  land 
loat  through  negligence.  —  A  distributee, 
named  in  decree  of  distribution,  may  main- 
tain action  against  an  executor  who  failed 
to  obey  decree  for  value  of  property  so  dis- 
tributed, where  land  had  been  lost  to  estate 
through  negligence  of  executor  by  adverse 
possession  of  intruders  for  more  than  five 
years. — Wheeler  v.  Bolton,  54  Cal.  302,   305. 

28.  Same  — Not  delivered,  or  executor 
preaent  alone. — In  an  action  by  distributee 
for  value  of  land  distributed  to  him  in 
decree  of  distribution,  where  there  were 
two  executors,  one  of  whom  had  left  state 
several  years  previous  and  has  not  since  re- 
turned, it  is  no  objection  that  only  one  was 
made  defendant.  If  one  of  two  executors 
be  absent  from  state  other  can  administer 
and  his  accounts  can  be  settled  and  a  dis- 
tribution be  had.  The  presence  of  other 
executor  is  not  necessary. — Wheeler  v.  Bol- 
ton, 54  Cal.  302,  305. 

24.  Examined  and  disapproved  in  Con- 
nolly v.  Wells,  33  Fed.  215. 

25.  Same — Probate  only  Jurtadlctlon.  no 
defenae. — If  property  of  estate  is  in  posses- 
sion of  executor  and  has  been  distributed 
by  decree  of  distribution,  he  can  not,  in 
action  brought  by  distributee  In  superior 
court  to  recover  value  of  land  allotted  to 
plaintiff,  under  decree  of  distribution,  shield 
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himself  from  obeying  decree  by  saying:  that 
probate  court  alone  has  jurisdiction. — 
Wheeler  v.  Bolton,  54  Cal.  302,  305;  Wheeler 
v.  Bolton,  66  Cal.  83,  86,  4  Pac.  981. 

26.  Distributee's  snare — Not  diverted  by 
probate  court  to  hi*  creditor. — At  hearing: 
of  petition  for  distribution  court  made  an 
order  directing:  money,  part  of  distributive 
share  of  convict,  to  be  paid  to  a  judgment- 
creditor  of  said  distributee.  Under  Probate 
Act,  probate  court  can  do  no  more  than  pay 
claims  against  estate,  and  distribute  re- 
mainder among*  heirs  and  devisees,  or  direct 
administrator  to  do  so.  It  has  no  power  to 
appropriate  share  of  heir,  or  devisee,  to  the 
payment  of  his  debts. — Estate  of  Nerac,  35 
Cal.   392,   95  Am.  Dec.   101. 

27.  Same — Within  reaeh  of  creditor*. — By 

decree  of  distribution  each  share  is  Anally 
and  definitely  ascertained,  and  cause  of  ac- 
tion thereafter  exists  against  administra- 
tor in  favor  of  distributee,  and  money  thus 
judicially  determined  to  be  due  from  ad- 
ministrator to  distributee  is  within  reach 
of  creditors  of  latter. — Estate  of  Nerac,  35 
Cal.  392,  397,  95  Am.  Dec.  101:  Dunsmoor  v. 
Furstenfeldt,  88  Cal.  522,  528,  22  Am.  St. 
Rep.  331,  12  L.  R.  A.  508,  26  Pac.  518.  See 
Swinnerton  v.  Oregon  P.  R.  Co.,  123  Cal. 
417,  424,  56  Pac.  40;  Wilson  v..  Harris,  21 
Mont.  874,  396,  54  Pac.  46. 

28.  Distribution — Continued  till  adverae 
claims  determined  In  another  fornm. — Pro- 
bate court  has  no  jurisdiction  to  determine 
rights  of  those  claiming  adversely  to  estate, 
and,  if  serious  questions  upon  such  claims 
arise,  duty  of  court  might  be  to  delay  final 
decree  of  distribution  until  such  claims  can. 
be  determined  in  another  forum. — Estate  of 
Burdick,  112  Cal.  387,  391,  44  Pac.  734;  Es- 
tate of  Young,  123  Cal.  337,  346,  55  Pac.  1011. 

20.  Same— Made  only  to  those  entitled  to 
Immediate  possession. — Provision  in  above 
section  giving  to  distributees  right  to  "de- 
mand, sue  for  and  recover  their  respective 
shares  from  executor  or  administrator,"  is 
clear  indication  that  distribution  can  be 
made  to  those  persons  only  who  are  entitled 
to  receive  from  executor  or  administrator 
immediate  possession  of  property  distrib- 
uted to  them. — Martinovich  v.  Marslcano, 
137   Cal.   350,   357,   70  Pac.   459. 

30.  Same — Payment  to  attorney  for  dis- 
tributee does  not  relieve  executor,  where 
made  in  violation  of  understanding  that 
money  should  be  paid  to  distributees  per- 
sonally.— Bryant  v.  Mcintosh,  3  Cal.  App. 
95,  84  Pac.  440. 

31.  Error  In  decree— Ground  for  appeal, 
not  for  relief  In  equity. — If  decree  of  dis- 
tribution be  erroneous,  either  as  to  law  or 
fact,  remedy  is  by  appeal.  Mere  error  is  not 
ground   for   relief   In   equity. — Daly   v.   Pen- 

'nie,  86  Cal.  552,  553,  25  Pac.  67;  Hollenbeak 
v.  McCoy,  127  Cal.  21,  23,  59  Pac.  201. 

32.  Grantee  of  heir— Takes  subject  to 
expenses  of  administration. — One  to  whom 
title  or  interest  of  an  heir  at  law  is  trans- 
ferred,  pending   administration,   takes   only 


so  much  of  distributive  share  belonging  to 
said  heir  as  remains  after  purposes  and 
objects  of  administration  have  been  satia- 
ted.—Curtis  v.  Schell,  129  Cal.  208,  218,  61 
Pac.  951. 

33.  Land  insufficiently  described— Iden- 
tified by  extrinsic  evidence. — It  is  claimed 
that  decree  of  distribution  was  void  because 
decree  did  not  attach  to  any  particular 
tract  of  land,  and  in  an  action  to  recover 
value  of  land  that  land  distributed  Is  not 
land  described  in  complaint,  the  description 
being  thus:  "Seventy-two  acres  of  land,  sit- 
uate at  Mission  Dolores,  to  which  deceased 
held  a  pre-emption  right,  be  and  same  is 
hereby  distributed  to  Margaret  C.  Wheeler, 
sole  legatee,  under  and  by  virtue  of  will 
of  William  L.  Carman,  deceased."  This  de- 
cree constituted  basis  of  plaintiffs  right  to 
recover,  and  though  in  itself  that  descrip- 
tion would  be  considered  insufficient  to  at- 
tach to  any  particular  tract  of  land,  yet  it  • 
Is  description  which  may  be  capable  of 
identification  by  extrinsic  evidence  in  such 
an  action. — Wheeler  v.  Bolton,  66  Cal.  83. 
86,  4  Pac.  981. 

34.  Legacy  distributed— Determination  of 
validity  of  will  assume*. — It  was  duty  of 
superior  court,  in  probate,  to  consider  all 
provisions  of  will  and  to  determine  validity 
of  provision  for  investment  by  executors  of 
certain  sum  of  money  to  produce  an  annual 
income  to  be  "applied  perpetually  to  keep  in 
repair,  embellish,  and  make  attractive  our 
burial  lot  in  said  cemetery,"  before  making 
decree  of  distribution;  and  as  it  distributed 
legacy  to  defendant,  it  must  be  assumed 
that  it  determined  that  provision  was  valid 
and  created  valid  trust.  Action  in  this  re- 
spect must  receive  same  consideration  as 
If,  upon  objection  made  by  plaintiff  at  hear- 
ing, court  had  overruled  same  and  incorpo- 
rated into  its  decree  specific  finding  that 
trust  was  not  created  for  eleemosynary  pur- 
poses and  did  not  purport  to  create  per- 
petuity.— Smith  v.  Vandepeer,  2  Cal.  App. 
455,  456,  85  Pac.  136. 

35.  Lien— Created  on  property  by  decree 
of  distribution. — Decree  of  distribution  of 
property  of  estate  "subject  to  claim  of  said 
administrator  for  sum  of  eight  hundred 
thirty-four  dollars  and  ninety  cents,"  was  in 
effect  declaring  that  property  was  charged 
with  payment  of  sum  named  and  created 
lien  on  property  by  operation  of  law.  The 
court  had  right  and  proper  power  to  so 
charge  property. — Finnerty  v.  Pennie,  KH> 
Cal.   404,   407,   34  Pac.  869. 

30.  Miscall  Ins;  claim  "pre-emption**  — 
Does  not  prejudice  distributee. — A  decree  of 
distribution  distributes  to  plaintiff  "seven- 
ty-two acres  of  land,  situate  at  Mission 
Dolores,  to  which  deceased  held  pre-emp- 
tion claim."  In  1850  pre-emption  laws  had 
not  been  extended  over  California;  there 
could,  therefore,  have  been  no  "pre-emption 
claim"  to  land  in  legal  sense;  but  term 
"pre-emption"  was  merely  false  designa- 
tion of  possessory  right,  which  possessory 
right  at  that  time,  under  laws  of  state,  was 
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recognized  as  property  and  subject  of  sale, 
etc.  As  false  designation,  however,  It  does 
not  prejudice  other  particulars  of  descrip- 
tion. The  decree,  therefore,  distributed 
whatever  interest  testator  had  In  tract  of 
land  as  above  mentioned. — Wheeler  v.  Bol- 
ton, 66  Cal.  83,  86,  4  Pac.  981. 

37.  Moseys  due  on  distribution— Not  a 
debt. — Proceedings  for  settlement  of  estate 
of  Taylor,  deceased,  is  not  civil  action 
within  meaning-  of  article  I,  section  15  of 
constitution;  nor  is  amount  of  money  which 
by  order  of  distribution  executors  are  re- 
quired to  pay  over  to  distributees,  debt  due 
from  executors  to  distributees;  and,  there- 
fore, case  does  not  fall  within  clause  of 
that  section  of  constitution  inhibiting  im- 
prisonment for  debt  in  civil  action. — Ex 
parte  Smith,  53  Cal.  204,  207. 


38.  Same— Os  partial  distribution,  execu- 
tors and  administrators  have  no  Interest. — 

Executors,  while  authorized  to  resist  an  ap- 
plication for  partial  distribution,  have  no 
interest  in  having  property  go  to  one 
rather  than  another  of  contending  claim- 
ants of  estate. — Estate  of  Young,  31  Cal. 
Dec.  395,  397,  85  Pac.  145. 

3».  Order  setting;  aside  deeree  of  distri- 
bution—Not  appealable. — No  appeal  can  be 
taken  from  an  order  setting  aside  decree  of 
distribution. — Estate  of  Calahan,  60  Cal. 
232,  233;  Estate  of  Dean,  62  Cal.  613,  614; 
Luu  v.  Christy,  67  Cal.  457,  8  Pac.  39;  Estate 
of  Calahan,  70  Cal.  604,  607,  12  Pac.  427. 

4f.  Partition — Not  made  unless  petition 
lied  before  distribution. — Jurisdiction  can 
not  exist  in  any  case  to  make  partition  In 
probate  proceedings  unless  petition  there- 
for is  filed  before  entry  of  final  decree  of 
distribution. — Buckley  v.  Superior  Court, 
102  Cal.  6,  8,  41  Am.  St.  Rep.  135,  36  Pac. 
360. 

41.  Same — Wbere  strangers  Interested. — 
The  probate  court  is  authorized  to  make 
partition  only  In  certain  cases  of  joint  ten- 
ure. Its  action  must  be  confined  to  single 
estate.  Under  statutes,  partition  is  had  only 
because  land  was  property  of  the  decedent, 
not  because  it  is  land  of  heirs.  The  fact 
that  jurisdiction  of  all  undivided  interests 
of  decedent  Is  given,  does  not  evince  pur- 
pose to  intrust  court  with  power  to  make 
partition  or  allotment  of  property  In  which 
strangers  have  an  interest. — Buckley  v.  Su- 
perior Court,  102  Cal.  6,  9,  41  Am.  St.  Rep. 
135,  36  Pac.  360. 

42.  Persons  enumerated  In  deeree— Only 
parties  "aggrieved." — The  persons  enumer- 
ated in  decree  of  distribution  are  only  ones 
who  could  claim  any  portion  of  estate,  and 
consequently  only  ones  who  can  be  "ag- 
grieved" by  order  of  court  made  in  matter 
In  which  it  had  jurisdiction  of  subject-mat- 
ter and  of  parties  entitled  thereto. — Estate 
of  Williams,  122  Cal.  76,  77,  64  Pac.  386. 

43.  Provision  for  perpetual  repair  of 
•cautery  lot— Valid* — Court  making  distri- 
bution where  will  provided  for  Investment 
by  executors  of   money   to   produce   annual 


income  to  be  applied  perpetually  "to  keep 
In  repair,  embellish,  and  make  attractive 
our  burial  lot  in  cemetery,"  must  be  as- 
sumed to  have  determined  such  provision 
created  valid  trust. — Smith  v.  Vandepeer,  2 
Cal.  App.  455,  456,  85  Pac.  136. 

44.  Right  of  heir  Is  statutory.— The  right 
of  an  heir  to  his  inheritance  depends  upon 
positive  law  and  is  not  natural  or  an  ab- 
solute right.  It  Is  competent  for  legislature 
to  change  rule  of  inheritance  or  to  restrict 
temporary  power. — Brenham  v.  Story,  39 
Cal.  179,  188. 

45.  Subsequent  to  decree— -No  Jurisdic- 
tion, unless  to  compel  delivery. — When  de- 
cree of  distribution  has  been  made,  probate 
court  has  no  longer  jurisdiction  of  property 
distributed,  unless  to  compel  delivery;  and 
distributee  henceforth  has  an  action  to  re- 
cover his  estate  or,  In  proper  cases,  its 
value. — Wheeler  v.  Bolton,  54  Cal.  302,  305; 
Buckley  v.  Superior  Court,  102  Cal.  6,  10,  41 
Am.  St.  Rep.  136,  140,  36  Pac.  360;  Morffew 
v.  San  Francisco  &  8.  R.  Co.,  107  Cal.  587, 
594,  40  Pac.  810. 

See  note  41  Am.  St.  Rep.  141. 

46.  Same— Order  directing  payment  null 
and  void. — An  order  of  distribution  is  final 
disposition  of  funds  of  estate,  and  subse- 
quent order  directing  payment  by  executrix 
out  of  funds  of  estate  of  an  allowance  made 
by  court  to  attorney  theretofore  appointed 
by  court  to  represent  infants  and  absent 
heirs,  if  effectual  for  any  purpose,  operates 
upon  same  subject-matter  as  former  order 
and  disposes  of  a  portion  thereof  in  direct 
conflict  with  former  order,  and  is  therefore 
null  and  void  for  want  of  Jurisdiction  of 
court  at  time  it  was  made. — Estate  of  Gar- 
rand,  36  Cal.  277,  280;  Goad  v.  Montgomery. 
119  Cal.  652,  658,  63  Am.  St.  Rep.  145,  51 
Pac.  681;  Estate  of  Freud,  134  Cal.  333,  337, 
66  Pac.   476. 

As  to  exception  to  rule  of  no  power  after 
distribution,  see,  post,  §  1675  and  note 
par.   5. 

47.  Title — Declared  by  decree,  not  created 
anew. — Above  section  provides  that  decree 
of  distribution  "is  conclusive  as  to  rights  of 
heirs,  legatees,  or  devisees";  but  it  Is  con- 
clusive against  them  only  as  heirs,  legatees, 
or  devisees,  and  only  so  far  as  they  claim 
in  such  capacities.  The  probate  court  has 
jurisdiction  to  determine  who  are  legal 
heirs  of  deceased,  who  died  intestate;  but 
its  determination  of  such  matters  does  not 
create  any  new  title,  It  merely  declares 
title,  which  accrued  under  law  of  descents, 
or  under  provisions  of  will. — Chever  v. 
Ching  Hong  Poy,  82  Cal.  68,  71,  22  Pac. 
1081. 

48.  Same  —  Decree  should  dispose  of 
whole. — A  decree  of  distribution  should  dis- 
pose of  property  and  whole  title  thereto, 
and  all  estates  therein. — Estate  of  Relth, 
144  Cal.  314,  320,  77  Pac.  942. 

49.  Same— Vested— In  children,  distribu- 
tion to  them. — Where  by  will  the  title  in 
fee   is   vested    in    four   children,    subject    to 
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trust  and  to  possession  of  property  by  trus- 
tees during  trust  period,  such  title  in  fee, 
subject  to  said  trust,  should  be  distributed 
to  children. — Estate  of  Reith,  144  Cal.  314, 
320,  77  Pac.  942. 

50.  Sane— Sane— Pauei  to  heirs  of  dis- 
tributee.— Where  title  in  fee  vested  in 
children  at  death  of  testatrix  by  virtue  of 
direct  testamentary  grift  to  them,  subject 
only  to  trust,  the  whole  title  to  property 
passed  from  testatrix  by  will,  and  it  was 
erroneous  to  decree  that  property  should  gro 
to  her  heirs  upon  death  of  one  of  her 
children  before  arriving:  at  age  mentioned 
in  will.  In  the  event  of  death  of  one  of  said 
children,  his  or  her  share  in  property  would 
vest  in  fee  in  his  or  her  heirs. — Estate  of 
Reith,  144  Cal.  314,  821,  77  Pac.  942. 

51.  Trust— Created  by  authority  of  will 
only. — A  decree  of  distribution  which  on 
its  face  fails  to  create  valid  trust,  and  by 
reference  to  will  no  authority  is  found  for 
its  creation,  in  so  far  as  it  attempts  to 
raise  trust,  must  be  treated  as  nullity. — 
McCloud  v.  Hewlett,  135  Cal.  361,  368,  67 
Pac.  333. 


62.  Same— Not  created  by  decree  Inde- 
pendent of  will. — Decree  of  distribution  of 
property  to  devisee  in  trust  under  a  will, 
without  reference  to  will,  as  showing:  what 
powers  are  conferred  on  trustees,  and  in- 
definite in  failing:  to  state  purpose  of  trust, 
is  void.  Court  had  not  any  power  or  juris- 
diction to  create  trust  Independent  of  will. 
McCloud  v.  Hewlett,  136  Cal.  361,  368,  67 
Pac.  333. 

63.  Surviving-  wife's  dent— Set-off  a&ralnot 
her  share. — Right  to  set-off,  upon  distribu- 
tion, as  against  share  of  surviving:  wife 
such  amounts  as  were  due  from  her  to  the 
estate,  upon  judgment,  was  not  dependent 
upon  her  insolvency. — Estate  of  Angle,  148 
Cal.  102,  82  Pac.  668. 

64.  Trustees— Not  aajarleved,  can  not  ap- 
peal from  decree. — Trustees  who  were  not 
named  in  will  of  deceased  and  claimed  no 
rights  under  it,  and  have  presented  no  claim 
against  estate,  are  not  and  could  not  have 
been  aggrieved  persons,  and  therefore  can 
not  appeal  from  an  order  of  distribution  of 
estate. — Estate  of  Burdick,  112  Cal.  387,  396. 
44  Pac.  734. 

66.  Widow— Falling-  to  claim  as  such, 
takes  under  will. — Upon  hearing  before  su- 
perior court  on  an  application  for  distribu- 
tion of  an  estate  of  Michael  Hughes,  sur- 
viving widow  could  have  presented  her 
claim  for  an  undivided  half  of  his  estate, 
and,  if  court  had  erroneously  refused  to 
allow  claim,  she  could  have  appealed  from 
decree  and  had  error  corrected  upon  appeal. 
Her  failure  to  do  so  renders  decree  "con- 
clusive" as  to  her  right  afterwards  to 
assert  such  claim.  It  was  within  her  priv- 
ilege to  elect  to  take  in  accordance  with 
his  will,  rather  than  to  claim  her  right  as 
surviving  widow,  one-half  of  estate,  and, 
for  purpose  of  sustaining  decree  of  distri- 
bution,  it    may   be   assumed   that   she    made 


such  selection. — Cunha  v.  Hughes,   122  Cal. 
Ill,  113,  54   Pac.  535. 

II.  DECREE  OF  DISTRIBUTION. 

66.  As  to  conclusiveness  of. — A  decree  of 
distribution  in  estate  of  deceased  which  by 
reason  of  lapse  of  time  since  its  rendition 
and  entry,  has  become  final,  is  conclusive 
upon  rights  of  heirs,  legatees,  and  devisees. 
— Daly  v.  Pennie,  86  Cal.  552,  553,  21  Am.  St. 
Rep.  61,  26  Pac.  67;  William  Hill  Co.  v. 
Lawler,  116  Cal.  359,  $64,  48  Pac.  323;  Crew 
v.  Pratt,  119  Cal.  139,  149,  51  Pac.  38;  Gold- 
tree  v.  Allison,  119  Cal.  344,  346.  51  Pac.  561; 
Goad  v.  Montgomery,  119  Cal.  552.  557,  51 
Pac.  681;  Trust  of  Trescony,  119  Cal.  668, 
570,  51  Pac.  951;  Jewell  v.  Pierce,  120  Cal. 
79,  82,  52  Pac.  132;  Toland  v.  Earl,  129  Cal. 
148.  162.  63  Am.  St.  Rep.  45,  61  Pac.  914; 
Smith  v.  Vandepeer.  2  Cal.  App.  455,  456. 
85  Pac.  136.  See  Hitchcock  v.  Genesee  Pro- 
bate Judge,  99  Mich.  128,  67  N.  W.  1097. 

As  to  conclusiveness  of  decree  of  distri- 
bution, see,  also,  par.  75,  this  note;  and, 
ante,  5  1664,   note  pars.  104-106. 

See  notes  48  Am.  Dec.  746,  747,  60  Am.  St. 
Rep.  634. 


67.     Same— Order   final   and   conclusive. — 

Whatever  may  be  the  rights  of  a  party 
under  a  will,  the  decree  of  distribution  be- 
comes the  law  of  the  case.  The  court  hav- 
ing jurisdiction  construed  the  trust  created 
by  the  will,  and  the  judgment  and  decree 
is  final  and  conclusive  upon  all  parties  then 
before  the  court. — Kauffman  v.  Foster,  2 
Cal.  App.   778,   780,  86  Pac.   1108. 

58.  Upon  an  application  for  distribution 
of  an  estate  entire  world  Is  notified  to  be 
present  at  hearing  and  to  make  known 
their  claims,  if  any  they  have,  to  estate  of 
decedent  of  any  portion  thereof,  and  de- 
cree of  distribution  becomes  judicial  deter- 
mination of  their  claim,  which,  unless  re- 
versed, set  aside,  or  modified  on  appeal,  is 
conclusive  of  their  rights,  same  as  final 
Judgment  in  any  other  action  or  proceed- 
ing.—William  Hill  Co.  v.  Lawler,  116  Cal. 
359,  362,  48  Pac.  323;  Goad  v.  Montgomery, 
119  Cal.  552,  558,  63  Am.  St.  Rep.  145,  51 
Tac.  681;  Cunha  v.  Hughes,  122  Cal.  Ill,  113. 
54  Pac.  535;  McKenzie  v.  Budd,  126  Cal.  600, 
602,  68  Pac.  199;  Mulcahey  v.  Dow,  131  Cal. 
73.  77,  63  Pac.  158;  More  v.  More,  133  Cal. 
489,  495,  65  Pac.  1044;  Martinovich  v.  Mar- 
sicano,   137  Cal.  354,  360,   70  Pac.  459. 

59.  Same  —  Same  —  After  due  notice. — It 

has  been  decided  that  probate  courts  have 
exclusive  jurisdiction  of  final  distribution 
of  estates  of  decedents.  Such  decree  of  dis- 
tribution of  estate,  after  due  notice  by  pro- 
bate court,  is  conclusive  upon  person  who 
might  have  claimed  that  a  share  of  the 
estate  belonged  to  him. — Crew  v.  Pratt,  119 
Cal.  139  149,  51  Pac.  38:  Cunha  v.  Hughes. 
122  Oai.  111.  113,  54  Pac.  535:  Williams  v! 
Marx,  124  Cal.  22.  24,  56  Pac.  603:  More  v. 
More.  133  Cal.  489.  495,  65  Pac.  1044. 
See  note   48  Am.  Dec.  744. 
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69.  Sine— Sane— Bj  reason  of  Jurlsdlc- 
tie*  over  control  of  property. — If  court  has 
Jurisdiction  to  take  management  and  control 
of  property,  and  to  determine  amount  of 
charges  and  direct  their  payment  out  of 
property,  and  to  turn  surplus  over  to  par- 
ties entitled  thereto,  its  judgment  in  deter- 
mining amount  of  such  surplus  and  desig- 
nating persons  to  whom  it  is  to  be  given  is 
necessarily  conclusive  upon  them,  and  they 
take  their  portions  of  surplus  under  and 
by  virtue  of  Judgment,  and  not  adversely 
thereto  (cone.  op.  Harrison,  J.). — Estate  of 
Burdick,  112  Cal.  387,  400,  44  Pac.  734. 


CI.  Same— Same— Not  as  to  one  not  an 
heir,  legatee,  or  devisee — Under  above  sec- 
tion, decree  of  distribution  is  made  conclu- 
sive only  as  to  rights  of  heirs,  legatees, 
and  devisees.  One  who  does  not,  as  to  his 
claim,  come  within  category  of  this,  will 
not  be  bound  thereby. — Estate  of  Rowland, 
74  Cal.  525,  526,  16  Pac.  315;  Finnerty  v. 
Pennie,  100  Cal.  404,  407,  34  Pac.  869.  See 
Swedish-American  Nat.  Bank  v.  Connecti- 
cut Mut.  L.  Ins.  Co.,  83  Minn.  877,  384,  86 
N.  W.  420. 

8ee  note  75  Am.  St.  Rep.  245,  246. 

62.  Same — Same— Only  aa  to  succession 
•r  testamentary  right*. — In  matter  of  ad-' 
ministration  of  estates,  probate  court  has 
jurisdiction  of  estates  of  dead  men,  and  can 
distribute  only  to  heirs,  devisees,  or  lega- 
tees, or  to  those  claiming  through  them, 
and  decree  of  distribution  Is  conclusive  only 
as  to  succession  or  testamentary  rights. — 
Estate  of  Burdick,  112  Cal.  387.  392,  44  Pac. 
734:  Estate  of  Young,  123  Cal.  337,  346,  55 
Pac.  1011. 

63.  Same— Same— Only  npon  heirs,  lega- 
tees, or  devlaees. — Probate  laws  only  au- 
thorize administrator  to  take  charge  of 
property  of  deceased,  and  final  settlement  of 
account  of  administrator  is  conclusive  only 
upon  those  interested  in  estate,  and  decree 
of  distribution  only  upon  heirs,  legatees, 
or  devisees. — Estate  of  Burdick,  112  Cal. 
387,  395.  44  Pac.  734. 

64.  Same— Same— Though  Involving  eon- 
stltntlsnal  conatruetlon. — The  conclusive- 
ness of  judgment  is  not  affected  by  fact  that 
it  involved  construction  of  constitution  in- 
stead of  statute.  A  statute  passed  by  legis- 
lature within  its  constitutional  power  is  as 
authoritative  and  of  las  high  sanction  as  is 
provision  of  constitution. — Smith  v.  Vande- 
Peer,  I  Cal.  App.  455,  456,  85  Pac.  136. 

63.  Same— Conclusive  as  to  whom. — A  de- 
cree for  the  distribution  of  the  estate  of  a 
deceased  person,  made  by  the  superior  court 
sitting  in  probate,  is  conclusive  as  to  the 
fights  of  heirs,  legatees,  or  devisees,  only 
in  so  far  as  they  claim  in  such  capacities; 
it  merely  determines  the  succession  of  such 
title  as  the  decedent  may  have  had.  it  does 
not  determine  that  he  had  any  title,  nor 
does  it  bind  third  persons  who  claim  an 
Interest  adverse  to  that  of  the  testator  or 
intestate.— Rockey  v.  VIeux,  179  Cal.  681, 
178    Pac.    712,     following    the    doctrine     in 


Chever  v.  Ching  Hong  Poy,  82  Cal.  68,  22 
Pac.  1081;  Cooley  v.  Miller  &  Lux,  156  Cal. 
510,  105  Pac.  981;  Archer  v.  Harvey,.  165  Cal. 
274,  278,   128  Pac.   410,   412. 

66.  Antagonistic  claimant   not  concluded 

by. — Where  one  appears  under  above  sec- 
tion in  a  twofold  capacity,  first  as  legatee 
under  will,  and  as  to  his  rights  as  such,  he 
will  be  bound  by  decree  of  distribution;  and 
second,  as  claimant  in  his  own  right,  antag- 
onistic to  estate,  he  will  in  that  capacity 
be  no  more  concluded  than  third  party 
would  be  who  might  chance  to  claim  real 
estate  adversely  to  decedent  and  his  repre- 
sentatives.— Estate  of  Rowland,  74  Cal.  523, 
525,  626,  16  Pac.  315;  Finnerty  v.  Pennie,  100 
Cal.  404,  407,  34  Pac.  869;  Estate  of  Young, 
123  Cal.  337,  346,  55  Pac  1011. 

67.  Contests    and     finality    of    decree. — 

Where  no  appeal  is  taken  from  the  decree 
of  distribution  it  becomes  final  and  is  a 
conclusive  adjudication  of  the  rights  which 
might  be  claimed  by  any  person  as  lega- 
tee or  devisee  under  the  will. — Estate  of 
Schmierer,   168   Cal.   747,    145   Pac.   99. 

68.  Contracts  or  conveyances  by  heirs— 
Not  affected  by. — Decree  of  distribution  has 
nothing  to  do  with  contracts  or  conveyances 
which  may  have  been  made  by  heirs,  devi- 
sees, or  legatees  of  or  abount  other  shares 
of  estate,  either  among  themselves  or  with 
others;  such  matters  are  not  before  probate 
court,  and  over  them  it  has  no  jurisdiction. 
An  heir  may  contract  or  convey  title  which 
law  had  cast  upon  him  on  death  of  his 
ancestor,  and  validity  or  force  of  such  con- 
tract is  not  affected  by  fact  that  probate 
court  afterward  by  its  decree  of  distribution 
declares  his  asserted  heirship  and  title  to  be 
valid. — Chever  v.  Ching  Hong  Poy,  82  Cal. 
68,  71,  22  Pac.  1081;  Estate  of  Vaughan,  92 
Cal.  192,  193,  28  Pac.  221;  Estate  of  Crooks, 
125  Cal.  459,  462,  58  Pac.  89;  McKenzie  v. 
Budd,  125  Cal.  600,  602,  58  Pac.  199;  More 
v.  More,  133  Cal.  489,  495,  66  Pac.  1044;  Es- 
tate of  Breslin,  135  Cal.  21,  22,  66  Pac.  962; 
Martinovich  v.  Marsicano,  187  Cal.  354,  356, 
859,    70   Pac.    459. 

69.  Decree  of  final  distribution— Collate 
eral  attack— Personal  notice  not  required- 
Pleading— Presumption. — The  law  does  not 
require  personal  notice  to  be  given  of  the 
presentation  and  pendency  of  a  petition 
for  final  distribution,  and  where  the  com- 
plaint in  an  action  to  quiet  title  involves 
the  scope,  effect,  and  finality  of  a  decree 
of  distribution,  faijs  to  allege  that  a  notice 
by  law  was  not  given  it  will  be  presumed 
that  such  notice  was  given. — Miller  v.  Pit- 
man, 180  Cal.  640,  182  Pac.  50,  following 
doctrine  in  Daly  v.  Pennie,  86  Cal.  652,  21 
Am.  St.  Rep.  61,  25  Pac.  67;  Lynch  v.  Rooney, 
112  Cal.  279,  44  Pac.  565;  William  Hill  Co. 
v.  Lawler,  116  Cal.  359,  48  Pac.  323;  Oold- 
tree  v.  Aliison.  119  Cal.  344,  61  Pac.  561; 
Ooad  v.  Montgomery,  11*9  Cal.  562,  63  Am. 
St.  Rep.  145,  51  Pac.  681;  matter  of  Tres- 
cony,  119  Cal.  568.  51  Pac.  951;  Jewell  v. 
Pierce,    120   Cal.    79,    52    Pac.    132;    Cunha   v. 
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Hughes,  122  Cal.  Ill,  68  Am.  St.  Rep.  27, 
64  Pac.  535;  McKenzie  v.  Budd,  125  Cal.  600, 
58  Pac.  199;  Toland  v.  Earl.  129  Cal.  148, 
79  Am.  St.  Rep.  100,  61  Pac.  914;  Mulcahey 
v.  Dow,  1S1  Cal.  73,  63  Pac.  158;  Keating 
v.  Smith,  154  Cal.  191,  97  Pac.  300;  Estate 
of  Learned,  166  Cal.  309,  104  Pac.  315; 
Rountree  v.  Montague,  30  Cal.  App.  170, 
157  Pac.  623;  Beltran  v.  Hynea,  40  Cal.  App. 
177,   180  Pac.   640. 

70.  Distribution  of  residue  of  estate- 
Contravention  of  terms  of  will— Conclusive 
effect. — A  decree  of  final  distribution  which 
in  terms  declares  that  it  is  disposing  of 
the  "residue  of  the  estate"  thereinafter 
"particularly  described"  as  follows:  "All  of 
said  property  to  A,  the  widow  of  said  B, 
deceased,  "viewed  in  the  light  of  the  above 
section,  in  express  terms  distributes  all  the 
property  of  the  estate  to  the  widow  without 
limitation,  and  thereby  confirms  in  her  an 
estate  in  fee  simple  absolute,  and  such  de- 
cree, in  the  absence  of  a  showing  or  claim 
of  extrinsic  fraud  or  mistake,  is  irrevoc- 
able save  upon  an  appeal  within  the  time 
provided  by  law,  even  though  it  be  in  con- 
travention of  the  express  terms  of  the  will. 
—Miller  v.  Pitman,  180  Cal.  540,  182  Pac. 
60,  following  doctrine  in  Estate  of  Walker, 
160  Cal.  547,  36  L.  R.  A,  (N.  8.)  89,  117  Pac 
510. 

71.  Enforced  by  proceedings  for  con- 
tempt.— A  decree  of  distribution  may  be  en- 
forced by  proceedings  for  contempt. — Ex 
parte  Smith,  63  Cal.  204,  207;  Wheeler  v. 
Bolton,  54  Cal.  302,  805;  Ex  parte  Hollis,  69 
Cal.  405,  412;  Melone  v.  Davis,  67  Cal.  279, 
281,  7  Pac.  703;  Estate  of  Clary,  112  Cal. 
292,  294,  44  Pac.  569.  See  McLaughlin  v. 
Barnes,  12  Wash.  375,  41  Pac.  62. 

72.  Executrix  falling  and  refusing  to  pay 
over  money  according  to  decree  of  distribu- 
tion was  cited  to  show  cause.  After  hear- 
ing, she  was  found  to  be  contumacious,  ad- 
judged guilty  of  contempt,  and  was  ordered 
committed  to  Jail  until  she  complied  with 
terms  of  decree  of  distribution.  Her  appeal 
dismissed  on  ground  appeal  does  not  lie 
from  Judgments  in  contempt  such  as  this. 
—Estate  of  Wittmeier,  118  Cal.  265,  256,  50 
Pac.  393. 

73.  There  is  as  much  necessity  for  appeal 
from  an  order  made  after  final  decree  of 
distribution  for  purpose  of  carrying  it  into 
effect  as  there  would  be  from  any  order 
made  to  enforce  decree  of  specific  perform- 
ance, or  Judgment  for  recovery  of  land  or 
any  other  judgment  In  suit  in  equity  or  ac- 
tion at  law,  and  liberal  construction  in 
favor  of  remedy  should  be  given  to  statute, 
rather  than  narrow  and  technical  one  which 
takes  away  remedy  (dis.  op.  Beatty,  C.  J.). 
—Estate  of  Wittmeier,  118  Cal.  256,  257, 
60  Pac.  398. 

74.  Final  decree  of  distribution. — It  is 
the  duty  of  the  court,  under  the  provisions 
of  section  1665,  ante,  upon  a  final  decree  of 
distribution,  to  distribute  all  the  residue  of 
the  estate,  and  its  order  or  decree,  in  this 


regard,  is  conclusive  of  the  rights  of  heirs, 
legatees,  or  devisees,  and  those  claiming 
under  them;  and  a  decree  made  pursuant  to 
a  petition  for  the  distribution  of  the  residue 
of  the  estate  In  the  hands  of  the  executor, 
and  setting  forth  certain  parcels  of  land, 
which  decrees  that  the  residue  of  the  estate 
be  distributed  to  a  particular  person,  but 
omitted  some  of  the  land  remaining,  passes 
title  to  all  the  residue  of  the  estate,  includ- 
ing the  lands  so  omitted,  and  is  not  void 
for  uncertainty,  but  may  be  made  certain 
by  evidence  aliunde. — Humphrey  v.  Protes- 
tant, etc.  Church,  154  Cal.  172,  97  Pac.  187. 

78.  Same— -Conclusiveness  of  equity  Js- 
risdictlon. — Constitutional  Jurisdiction  in 
equity  conferred  upon  the  superior  court  can 
riot  be  devested  by  the  legislature;  nor  is  It 
affected  by  above  section,  making  the  de- 
cree of  distribution  conclusive  as  to  the 
rights  of  heirs,  legatees,  or  devisees. — 
Bacon  v.  Bacon,  150  Cal.  484,  89  Pac.  317. 

As  to  conclusiveness  of  decree,  see,  also, 
pars.  56-65,  this  note. 

76.  Same— New  trial. — Above  section  is 
Intended  solely  to  make  the  determination 
of  the  court  as  to  a  decree  of  distribution 
final  and  conclusive  as  against  collateral 
attack,  and  not  to  constitute  an  exception 
to  the  general  rule  as  to  new  trials  in  pro- 
bate proceedings. — Carter  v.  Waste,  159  Cal. 
28,  112  Pac.  727. 

77.  Fraud  —  Wot  ground  for  probate 
court  to  Tscste. — There  is  no  provision  of 
statute  which  gave  to  probate  court  juris- 
diction to  entertain,  after  decree  of  distri- 
bution and  discharge,  and  after  time  spec- 
ified in  section  473,  ante,  a  petition  to  set 
aside  decree  for  fraud  or  because  court 
has  been  imposed  upon  by  false  testimony. 
— Estate  of  Hudson,  63  Cal.  464,  466;  De 
Pedrorena  v.  Superior  Court,  80  Cal.  144, 
145,  sub.  nom.  In  re  Pedrorena,  22  Pac.  71; 
Moore  v.  Superior  Court,  86  Cal.  495,  496, 
25  Pac.  22.  See  Hitchcock  v.  Oenesee  Pro- 
bate Judge.  99  Mich.  128,  ISO,  67  Pac.  1097. 

See  note  60  Am.  St.  Rep.   634. 

78.  Same  —  Relief  throng*  court  ot 
equity. — In  cases  where  decree  of  distribu- 
tion and  discharge  are  obtained  by  fraud, 
or  where  court  has  been  imposed  upon  by 
false  testimony,  courts  of  equity  have 
jurisdiction  to  afford  proper  relief,  and  can 
charge  distributees  as  trustees. — Estate  of 
Hudson,  63  Cal.  464,  466;  Estate  of  Cahalan, 
70  Cal.  604,  607,  12  Pac.  427;  Lataillade  v. 
Orena,  91  Cal.  665,  677,  25  Am.  St.  Rep.  223, 
27  Pac.  924;  Wickersham  v.  Comerford,  96 
Cal.  433,  440,  31  Pac.  858;  Curtis  v.  Schell, 
129  Cal.  208,  216,  79  Am.  St.  Rep.  112.  61 
Pac.  951;  Hitchcock  v.  Genesee  Probate 
Judge,  99  Mich.  128,  ISO,  57  Pac  1097. 

See  note  60  Am.  St.  Rep.  634. 

79.  Above  section  provides  that  In  de- 
cree of  distribution  court  must  name  per- 
sons and  proportions  or  parts  to  which 
each  shall  be  entitled  and  that  such  decree 
is  conclusive,  and  ordinarily  after  entry  of 
decree   court   has   no   power   over   property 
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or  rights  of  distributees,  and  courts  of 
equity  alone  can  afford  relief. — Wheeler  v. 
Bolton,  54  Cal.  302,  Buckley  v.  Superior 
Court,  102  Cal.  6,  10,  41  Am.  St.  Rep.  135, 
JS  Pac.  360;  Morffew  v.  San  Francisco  & 
S.  R.  Co.,   107  Cal.  587,  594,  40  Pac.   810. 


>.  Grantee  of  heir  bound  by  decree 
le  as  heir. — Grantee  of  an  heir  or  dev- 
isee or  any  person  who  claims  under  an 
heir  or  devisee  is  bound  by  decree  as  fully 
as  would  be  heir  or  devisee  himself  if  he 
had  not  made  conveyance. — William  Hill 
Co.  T.  Lawler,  116  Cal.  369,  362,  48  Pac.  323. 

St.  Invalid,  according:  to  uncertain  pro- 
vision of  will* — An  order,  decree,  and  Judg- 
ment of  probate  court  contains  following: 
recital:  "It  is  further  adjudged  and  de- 
creed that  expenditure  of  one  hundred 
dollars  for  care  of  said  lot  for  at  least 
twenty-live  years,  if  such  expenditure  can 
be  made  by  executor  with  adequate  secur- 
ity that  such  care  will  be  bestowed  upon 
said  lot  for  said  period,  will  be  legal  ex- 
penditure of  funds  of  said  estate  and  in 
compliance  with  direction  of  said  will." 
This  provision,  being:  based  upon  what  is 
deemed  direction  of  will,  which  can  not  be 
enforced,  because  of  being:  uncertain,  and 
decree  itself  making*  enforcement  more  un- 
certain and  indefinite,  Is  reversed. — Estate 
of  Kopplkus.  1  CaL  App.  84,  88,  89,  81  Pac. 
733. 

82.  Invest*  absolute  right  In  distribu- 
tee*.— The  order  of  probate  court  distrib- 
uting entire  estate  to  executrix  as  sole 
devisee  under  will  is  final  order,  and  its 
effect,  unless  subsequently  modified  or  re- 
versed on  appeal,  was  final  disposition  of 
all  funds  of  estate,  and  an  absolute  investi- 
ture of  absolute  right  and  title  thereto  in 
executrix  as  sole  devisee. — Estate  of  Oar- 
rand,  36  Cal.  277,  279;  Goad  v.  Montgomery, 
119  Cal.  552,  558.  63  Am.  St.  Rep.  145,  51 
Pac,  681. 

8*.  Irregularity— Cured  by  waiver  of 
••le  distributee. — When  it  was  made  to  ap- 
pear by  record  that  no  account  was  reaUy 
necessary  and  that  it  had  been  waived  by 
only  person  interested  in  estate,  irregu- 
larity was  effectually  cured  as  to  distri- 
butee, and  there  being  no  objection  or 
appeal  by  any  other  person,  decree  of  dis- 
tribution was  thereby  rendered  valid  and 
secure  against  collateral  attack. — Middle- 
coff  v.  Superior  Court,  149  Cal.  94,  84  Pac. 
714. 

84.  Jurisdiction— Not  impaired  by  hold- 
tag  legacy  la  trust. — Conceding  claim  of 
plaintiff  that  provision  of  will,  that  execu- 
tors shall  invest  sum  of  money  to  "pro- 
duce an  annual  income,  which  income  shall 
be  applied  perpetually  to  keep  in  repair, 
embellish,  and  make  attractive  our  burial 
lot  In  said  cemetery,"  was  an  attempt  to 
create  perpetuity,  which  is  not  for  elee- 
mosynary purposes,  and  therefore  void 
under  constitution,  to  be  correct,  jurisdic- 
tion  of  court    to    determine    that    question 


was  not  affected  by  fact  that  defendant 
held  legacy  in  trust,  and,  not  having-  been 
reversed,  such  decree  of  distribution  re- 
mains binding-  upon  all  parties  to  proceed- 
ing*.— Smith  v.  Vandepeer,  2  Cal  App.  455, 
457,   85    Pac.   136. 

85.  Legs  tees— Barred  by,  with  right  of 
appeal. — By  will  testator  gave  several 
legacies  which  have  not  been  paid.  Decree 
of  distribution  is  final  and  conclusive  as 
to  legacies.  They  should  have  been  ob- 
tained through  probate  court  before  dis- 
tribution, and  decree  is  as  to  them  com- 
plete bar.  This  is  express  provision  of 
statute. — Hill   v.   Den,   54   Cal.    6,   23. 

86.  Measure  of  rights  of  claimants— 
Fixed  by. — The  decree  of  distribution  be- 
comes measure  of  rights  of  all  claimants 
to  estate,  and  their  rights  are  to  be  deter- 
mined by  terms  of  decree. — William  Hill 
Co.  v.  Lawler,  116  Cal.  359,  360,  48  Pac.  323; 
Matter  of  Trust  of  Trescony,  119  Cal.  568, 
670,  51  Pac.  951,  Jewell  v.  Pierce,  120  Cal. 
79,  83,  52  Pac.  132;  Cunha  v.  Hughes,  122 
Cal.  111.  112,  54  Pac.  535;  Williams  v.  Marx, 
124  Cal.  22,  24,  66  Pac.  603;  McKenzle  v. 
Budd,  125  Cal.  600,  602,  58  Pac.  199. 

87.  Same — Not  by  will. — Will  of  testa- 
tor is  evidence  before  court,  when  it  is 
called  upon  to  determine  how  estate  shall 
be  distributed,  but,  upon  entry  of  decree 
of  distribution,  that  decree  becomes  meas- 
ure of  rights  of  parties  interested  in  es- 
tate, and  will  is  entitled  to  no  further  con- 
sideration for  that  purpose,  except  upon 
direct  appeal  from  that  decree.  If  In  mak- 
ing decree,  court  errs,  either  in  matter  of 
fact  or  in  application  of  law  to  facts  be- 
fore it,  the  decree,  unless  appealed  from, 
is  conclusive  determination  of  matters  de- 
termined, and  is  not  subject  to  collateral 
attack. — In  matter  of  Trust  of  Trescony, 
119  Cal.  568,  570,  51  Pac.  951;  Cunha  v. 
Hughes,  122  Cal.  Ill,  113,  64  Pac.  535; 
Williams  v.  Marx,  124  Cal.  22,  24,  56  Pac. 
603;  McKenzle  v.  Budd,  125  Cal.  600,  602, 
58    Pac.    199. 

88.  Same— Proportion  of  each  heir  de- 
cided.— The  all-important  question,  upon 
hearing  of  petition  for  decree  of  distribu- 
tion of  estate,  is,  Who  are  heirs  entitled 
to  take  estate?  The  identity  of  heirs  be- 
ing- determined,  proportion  of  each  is  not 
difficult  question  to  decide,  but  law  itself 
fixes  those  proportions;  and  if  question  of 
heirship  is  not  settled  by  decree  of  dis- 
tribution, then  nothing-  is  settled  by  it,  and 
whole  proceeding-  is  vain  and  useless  thing:. 
Above  section  of  code  declares  in  terms 
that  decree  subject  to  appeal  is  conclusive 
as  to  rights  of  heirs,  legatees,  and  devi- 
sees.— Mulcahey  v.  Dow,  131  Cal.  78,  76, 
63   Pac.   158. 

8».  Same  — Not  disturbed  anless  inju~ 
rlons. — Decree  of  court  settling;  executor's 
account,  and  directing-  distribution,  will 
not  be  disturbed  unless  appellants  show 
that  their  interests  in  estate  have  suffered 
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in  some  way  by  reason  of  findings  or  de- 
cree of  court. — Estate  of  Casner,  1  Cal. 
App.  145.   147,   81   Pac.   991. 

•0.  Same— Number*  different,  Indorsed 
on  paper*,  immaterial. — On  filing  petition- 
of  public  administrator  to  be  appointed  in 
place  of  Lacefleld,  resigned,  clerk  indorsed 
petition  in  said  estate  as  "No*.  835,"  where- 
as all  former  proceedings  in  same  estate 
had  been  under  "No.  743."  The  last  peti- 
tion for  distribution  was  filed  in  said 
estate  under  "No.  743,"  whereas  the  state- 
ment of  account  and  decree  of  distribution 
was  filed  and  made  under  "No.  835."  There 
is  nothing-  in  the  contention  that  petition 
is  In  one  proceeding  and  settlement  of 
account  and  distribution  are  in  another. 
There  is  but  one  estate,  and  mere  fact  that 
clerk  indorsed  different  papers  with  diff- 
erent numbers  can  make  no  difference. 
They  all  belong  to  settlement  of  one  and 
same  estate. — Estate  of  Sheid,  129  Cal.  172, 
176,  61  Pac.  920. 

91.  Reversed— Matter  mm  If  no  decree 
entered. — Where  decree  of  distribution  has 
been  entered  and  appeal  taken  and  sus- 
tained and  decree  of  distribution  reversed, 
matter  stands  as  if  no  decree  had  ever 
been  entered,  and  parties  entitled  to  pos- 
session are  entitled  to  restitution  thereof. 
— Ashton  v.  Heydenfeldt,  124  Cal.  14,  18, 
56  Pac.  624;  Ashton  v.  Heggerty,  130  Cal. 
516,  519,   62  Pac.  934. 


92.  Same— And  eatate  restored  to  execs- 
tor*. — Where  decree  of  distribution  of 
estate  of  deceased  person  has  been  re- 
versed on  appeal,  executors  are  entitled  to 
restoration  of  whole  estate,  including  any 
parts  thereof  which  may  have  been  as- 
signed or  transferred  by  distributee. — Ash- 
ton v.  Heggerty,  130  Cal.  516,  620,  62  Pac. 
934. 

95.  Specifying;  trusts  sjlves  estate  for 
years. — A  trustee  takes  only  such  estate  as 
is  necessary  for  performance  of  trust,  and 
where  decree  distributes  trust  property  to 
trustees  "for  the  period  and  for  the  uses, 
trust,  and  purposes  hereinafter  in  this  de- 
cree specified,"  it  properly  gives  to  trustees 
only  an  estate  for  years. — Estate  of  Reith, 
144  Cal.  314,   320,   77  Pac.  942. 

94.     Statute    of    limitation*    begins    after. 

— Statute  of  limitations  does  not  commence 
to  run  against  proceeding  by  distributees 
of  estate  against  devisees  and  legatees, 
until  there  has  been  decree  of  distribution. 
— Estate  of  Grider  (Cal.  April  22,  1889,  not 
officially  reported),   21   Pac.  532,  533. 

96.  Trust-fund  in  hands  of  executrix— 
Right  of  action  of  trustees. — In  the  event 
•of  the  refusal  of  the  executrix  to  pay  over 
to  the  trustees  the  sum  prescribed  in  the 
will,  such  trustees  may,  under  the  pro- 
visions of  above  section,  maintain  an 
action  against  her  therefor. — Burke  v. 
Maguire,  154  Cal.  469,  98  Pac.  21. 


§  1667.  DISTRIBUTION  WHEN  DECEDENT  NOT  A  RESIDENT  OF  THE 
STATE.  Upon  application  for  distribution,  after  final  settlement  of  the  ac- 
counts of  administration,  if  the  decedent  was  a  nonresident  of  this  state,  leav- 
ing a  will  which  has  been  duly  proved  or  allowed  in  the  state  of  his  residence, 
and  an  authenticated  copy  thereof  has  been  admitted  to  probate  in  this  state, 
or  if  the  decedent  died  intestate,  and  an  administrator  has  been  duly  appointed 
and  qualified  in  the  state  of  his  residence,  and  it  is  necessary,  in  order  that  the 
estate,  or  any  part  thereof,  may  be  distributed  according  to  the  will,  or  if  the 
court  is  satisfied  that  it  is  for  the  best  interests  of  the  estate  that  the  estate  in 
this  state  should  be  delivered  to  the  execiltor  or  administrator  in  the  state  or 
place  of  the  decedent's  residence,  the  court  may  order  such  delivery  to  be  made, 
and,  if  necessary,  order  a  sale  of  the  real  estate,  and  a  like  delivery  of  the  pro- 
ceeds. The  delivery,  in  accordance  with  the  order  of  the  court,  is  a  full  dis- 
charge of  the  executor  or  administrator  with  the  will  annexed  or  administrator, 
in  this  state,  in  relation  to  all  property  embraced  in  such  order,  which,  unless 
reversed  on  appeal,  binds  and  concludes  all  parties  in  interest.  Sales  of  real 
estate,  ordered  by  virtue  of  this  section,  must  be  made  in  the  same  manner  as 
other  sales  of  real  estate  of  decedents  by  order  of  the  court. 

History:  Enacted  March  11,  1872;  amendment  approved;  April  16, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  102;  April  7,  1911,  Stats,  and 
Amdts.  1911,  p.  708. 


DECEDENT  NONRESIDENT— DISTRI- 
BUTION. 


2.  Ancillary    administrations    in    this    state 
recognized. 


1.  As  to  construction  of  section — Discretion      3,  4.  Distribution   of   personal   property  —  By 
of  court.  law  of  domicile.'. 
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5.  Excess    transmitted    from    ancillary    to 

domiciliary  administrator. 

6.  Foreign  administrator  —  Delivery  to,  in 

discretion  of  court. 

7.  Necessity  to  order  money  remitted — Dis- 

cretion of  court. 

8.  Residuum  foreign  assets — Collected  and 

distributed  by  domiciliary  executor. 

8ee,  ante,   88  1658,  1664-1666  and   notes. 

1.  A»  to  construction  of  section— Discre- 
tion of  court* — The  language  of  above  sec- 
tion that  the  court  may  order  delivery  to 
the  executor  or  administrator  in  the  state 
of  the  residence  of  the  decedent  is  not  a 
mandate  on  the  court  but  vests  merely  a 
discretion  to  do  so.  This  discretion  should 
be  exercised  in  consonance  with  the  dictates 
of  public  policy  and  of  our  own  statutes, 
and  where,  as  here,  it  is  found  that  to  dis- 
tribute the  estate  or  deliver  it  to  the  domi- 
ciliary executors  would  do  violence  to  the 
plain  provisions  of  our  laws,  such  a  distri- 
bution should  not  be  made.  —  Estate  of 
Lathrop,  165  Cal.  243,  131  Pac.  752. 

2.  Ancillary  administrations  la  this  state 
rccogaisod. — Nowhere,  in  either  of  the  codes 
of  California,  is  it  provided  that  personal 
property  of  decedent  situated  here,  when 
his  actual  domicile  at  time  of  his  death  was 
in  another  state,  shall  be  distributed  in  ac- 
cordance with  laws  of  California.  It  is 
obvious  that  necessary  effect  of  such  a  pro- 
vision would  be  to  abolish  ancillary  admin- 
istrations here  altogether,  and  to  make 
administration  granted  on  estate  of  a  non- 
resident decedent  entirely  independent  of 
that  of  domicile;  yet,  by  above  section, 
legislature  clearly  has  recognized  such  an- 
cillary administrations. — Estate  of  Apple, 
C*  Cal.  432,   435,   6  Pac.  7. 

3.  Distribution  of  personal  property—By 
law  of  domicile. — Whether  court  order  de- 
livery of  personal  property  or  proceeds  of 
decedent  of  which  there  are  two  adminis- 
trations to  foreign  administrator  or  not, 
the  result  will  be  the  same,  for  distribution 
must  be  made  in  accordance  with  law  of 
domicile  of  decedent. — Estate  of  Apple,  66 
Cat  432,  434,  6  Pac.  7;  Fox  v.  Jay,  89  Cal. 
339.  350,  23  Am.  St.  Rep.  480,  24  Pac.  855, 
26  Pac.  897,  Whitney  v.  Dodge,  106  Cal.  192, 
198.  38  Pac.  636;  McCully  v.  Cooper,  114  Cal. 
258.  262,  55  Am.  St.  Rep.  66,  71,  46  Pac.  82, 
35  U  R.  A.  492;  Collins  v.  Maude,  144  Cal. 
289.  294,  77  Pac.  945. 

4.  Decedent  at  time  of  his  death  in  Aus- 
tria, had  domicile  in  Nevada,  and  left  per- 
sonal property  In  California.  By  common 
law,  personal  property  has  no  visible  lo- 
cality,  but   Is    subject   to    that   law    which 


governs  person  of  the  owner,  with  respect 
to  transmission  of  it,  either  by  succession, 
or  by  act  of  party.  It  follows  the  law  of  the 
person.  If  he  die,  it  is  not  the  law  of  the 
country  in  which  property  is,  but  law  of 
country  of  which  he  was  subject,  that  will 
regulate  succession.  There  being  no  statute 
to  contrary,  the  distribution  of  property — 
United  States  bonds — must  be  made  in  ac- 
cordance with  law  of  state  of  Nevada. — Es- 
tate of  Apple,  66  Cal.  432,  436,  6  Pac.  7. 

5.  Excess  transmitted  from  ancillary  to 
domlclllnry  administrator. — If  there  be  as- 
sets in  another  state  or  states  than  that  in 
which  principal  letters  are  granted,  admin- 
istration may  be  obtained  there,  and  such 
administration  will  be  regarded  as  ancil- 
lary to  administration  of  domicile,  and  as 
general  rule  excess  of  assets  resulting  from 
such  ancillary  administration  after  pay- 
ment of  local  debts,  expenses  of  administer- 
ing and  local  legacies,  if  any,  in  jurisdiction 
of  ancillary  administration,  will  be  trans- 
mitted to  administrator  of  domicile  to  be 
there  distributed  according  to  law  of  the 
vicinage. — McCully  v.  Cooper,  114  Cal.  268. 
261,  55  Am.  St.  Rep.  66,  71,  35  L.  R.  A.  492. 
46  Pac.  82. 

6.  Foreign  administrators-Delivery  to,' 
In  discretion  of  court. — Whether  court 
would  order  delivery  of  property,  or  its 
proceeds,    of    a    decedent    of    whose    estate 

'there  is  administration  in  this  state  and 
also  in  another,  to  foreign  administrator, 
or  itself  decree  distribution,  is  matter  of 
judicial  discretion  depending  upon  partic- 
ular circumstances  of  the  case. — Estate  of 
Apple,  66  Cal.  432,  435,  6  Pac.  7. 

7.  Necessity  to  order  money  remitted— 
Discretion  of  court* — By  above  section  pro- 
bate court  was  authorized,  on  proceedings 
for  distribution,  in  case  it  was  necessary,  to 
order  money  here  to  be  remitted  to  New 
Jersey  executor  to  pay  legacies  there.  The 
fact  that  such  action  could  be  had,  in  case 
it  was  necessary,  implies,  of  course,  the 
right  to  hear  and  determine  as  to  necessity, 
and  it  is  to  be  presumed  that  court  heard 
proof  that  New  Jersey  assets  were  ample 
to  pay  all  there.  Therefore  decree  of  dis- 
tribution in  response  to  petition  of  parties 
interested  residing  in  New  Jersey  is  not 
void  on  its  face. — Estate  of  Hudson,  63  Cal. 
454,   456. 

8.  Resldnnm  foreign  assets  —  Collected 
and   distributed   by   domiciliary   executor. — 

All     authorities    agree     that     residuum     of 
foreign  assets  must  Anally  be  collected  and 
distributed  by  domiciliary  executor. — Estate 
of  Ortiz,  86  Cal.   306,   316,   24   Pac.   1034. 
See  note  45  Am.  St.  Rep.  668,  670. 


§1668.  DECREE  TO  BE  MADE  AFTER  NOTICE  ONLY.  The  order  or 
decree  may  be  made  on  the  petition  of  the  executor  or  administrator,  or  of  any 
person  interested  in  the  estate.  When  such  petition  is  filed  the  clerk  of  the 
court  must  set  thepetition  for  hearing  by  the  court,  and  give  notice  thereof  by 
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causing  notices  to  be  posted  in  at  least  three  public  places  in  the  county,  setting 
forth  the  name  of  the  estate,  the  executor  or  administrator,  and  the  time  ap- 
pointed for  the  hearing  of  the  petition.  If,  upon  the  hearing  of  the  petition,  the 
court,  or  a  judge  thereof,  deems  the  notice  insufficient  from  any  cause,  he  may 
order  such  further  notice  to  be  given  as  may  seem  to  him  proper.  At  the  time 
fixed  for  the  hearing,  or  to  which  the  hearing  may  be  postponed,  any  person 
interested  in  the  estate  may  appear  and  contest  the  petition  by  filing  written 
objections  thereto. 

If  the  partition  is  applied  for,  as  provided  in  this  chapter,  the  decree  of  dis- 
tribution does  not  divest  the  court  of  jurisdiction  to  order  partition,  unless  the 
estate  is  finally  closed. 

History:  Enacted  March  11,  1872,  founded  on  §  260  Probate  Act 
as  amended  May  20,  1861,  Stats.  1861,  p.  649,  §  88 ;  amendment  ap- 
proved March  24,  1874,  Code  Amdts.  1873-4,  p.  373;  March  3,  1893, 
Stats,  and  Amdts.  1893,  p.  71;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  231,  held  unconstitutional,  see  his- 
tory, §  5  ante ;  amendment  approved  March  23,  1907,  Stats,  and  Amdts. 
1907,  p.  993,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  505. 


DECREE  OP  DISTRIBUTION— AFTER 
NOTICE  ONLY. 

3.  Claimant  failing  to  object  —  Hearing  not 
absolutely  barred. 

2.  Order  refusing  to  postpone  the  decree. 

3.  Personal  notice — Not  necessary  on  distribu-. 

tion. 

4.  Proceeding  in  rem — Notice  gives  jurisdic- 

tion. 

1.  Claimant  failing-  to  object— Hearing; 
not  absolutely  barred. — The  provisions  of 
the  above  section  as  amended  in  1907  pro- 
viding that  at  the  hearing  of  the  petition 
for  distribution  or  at  any  time  to  which 
the  hearing:  has  been  postponed,  any  per- 
son  interested  in  the  estate  may  appear  and 
contest  the  petition  by  filing:  written  ob- 
jections thereto  are  not  to  be  construed  as 
absolutely  barring-  the  rigrht  of  a  claimant 
to  be  heard  on  written  objections  if  he 
fails  to  file  the  same  prior  to  the  actual 
commencement  of  a  hearing:  on  a  petition 
for  distribution. — Estate  of  Ross,  185  Cal. 
9,    195  Pac.   674. 

2.  Order  refusing:  to  postpone  the  decree 

of  final  distribution  is  not  appealable. — Es- 


tate  of  Burdick,    112  Cal.   887,   396,    44  Pac. 
734. 

8.  Personal  notice— Not  necessary  on  dis- 
tribution.— The  decree  of  distribution  of  an 
estate  was  not  erroneous,  on  ground  that 
personal  notice  was  not  given  of  applica- 
tion therefor,  as  statute  does  not  require 
that  personal  notice  shall  be  given,  and  it 
was  not  alleged  that  notice  which  was  re- 
quired was  not  given. — Daly  v.  Pennie,  86 
Cal.  552,  564,  21  Am.  St.  Rep.  61,  25   Pac.  67. 

4.  Proceeding  In  rem— Notice  arlves  Ju- 
risdiction.— Proceeding  for  distribution  is  in 
nature  of  proceeding  in  rem,  the  resit  being 
estate  which  is  in  hands  of  executor  under 
control  of  court,  and  which  he  brings  before 
court  for  purpose  of  receiving  directions  as 
to  its  final  disposition.  By  giving  notice 
directed  by  statute,  entire  world  is  called 
before  court,  and  court  acquires  Jurisdiction 
over  all  persons  for  purpose  of  determining 
their  rights  to  any  portion  of  estate:  and 
every  person  who  may  assert  any  right,  or 
interest  therein,  is  required  to  present  his 
claim  to  court  for  its  determination. — Wil- 
liam Hill  Co.  v.  Lawler,  116  Cal.  359,  362,  48 
Pac.  323. 


§  1669.  DISTRIBUTION  OF  ESTATE  NOT  TO  BE  MADE  UNTIL  TAXES 
ARE  PAID.  Before  any  decree  of  distribution  of  an  estate  is  made,  the  court 
must  be  satisfied,  by  the  oath  of  the  executor  or  administrator,  or  otherwise, 
that  all  inheritance  taxes  and  personal-property  taxes  due  and  payable  have 

been  paid. 

History:  Enacted  March  11,  1872,  founded  on  §260  Probate  Act  as 
amended  May  20,  1861,  Stats.  1861,  p.  649,  §88;  see  Stats.  1865-6,  p. 
521;  amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  102;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  231,  held  unconstitutional,  see  history,  §  5  ante; 
amendment  approved  March  7,  1905,  Stats,  and  Amdts.  1905,  p.  83; 
May  26,  1921,  Stats,  and  Amdts.  1921,  p.  631.     In  effect  July  29,  1921. 
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TAXES — CONTINUANCE    OF    ADMINISTRATION. 
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TAXES  MUST  BE  PAID  BEFORE  DIS- 
TRIBUTION. 

1.  All  taxes  must  be  paid  before  distribution. 

2.  Taxes  not  presumed  paid — In  absence  of 

showing. 

See,  ante,  85  1658,  1664-1668  and  notes. 

1.  All  taxes  mn«t  be  paid  before  dlatrl- 
•«11*m< — Above  section,  before  its  repeal, 
required  probate  court  to  direct  adminis- 
trators to  pay  all  taxes  which  have  ac- 
crued against  estates  in  their  hands,  and 
forbids  distribution  of  property  of  estates 
among  heirs  and  devisees  until  all  taxes 
be  paid. — People  v.  Olvera,  43  Cal.  492,  494. 


An  to  tax  on  decedent's  estate,  see  Kerr's 
Cyc.  Pol.  Code,.  2d  ed.,  §  8752  and  note. 

As  to  taxation   of  collateral-Inheritances, 

see  Estate  of  Johnson,  139  Cal.  532,  534,  73 
Pac.  424;  also,  note  41  Am.  St.  Rep.  580-585. 

2.  Taxes  not  presumed  paid— In  absence 
of  showing. — It  will  not  be  presumed  that 
taxes  have  been  paid,  in  absence  of  showing 
to  that  effect;  but  section  3752  of  Political 
Code  and  above  section  make  it  duty  of 
court  to  see  to  it  that  taxes  are  paid. — Es- 
tate of  Mahoney,  133  Cal.  180,  184,  65  Pac 
389. 


§1670.  CONTINUATION  OF  ADMINISTRATION.  In  all  cases  where  a 
decedent  shall  have  left  a  will,  in  and  by  the  terms  of  which  the  testator  shall 
have  limited  the  time  for  administration  upon  an  estate  left  by  him,  and  the 
executor,  and  all  of  the  legatees  or  devisees  named  in  the  will,  shall  file  and 
present  to  the  court  a  petition,  in  writing,  representing  that  it  will  be  for  the 
best  interests  of  the  estate,  and  of  the  beneficiaries  under  the  will,  to  have  the 
administration  upon  the  estate  continued  for  a  longer  period  of  time  than  that 
designated  in  such  will,  and  that  it  would  be  injurious  to  the  estate  and  to  such 
beneficiaries,  to  have  the  administration  brought  to  a  close  at  the  date  therefor 
designated  in  the  will,  the  court  shall  then  set  a  day  for  the  hearing  of  said 
petition;  and 

Notice  thereof  shall  be  served  on  all  persons  interested  in  the  estate,  in  the 
same  manner  that  summons  in  civil  actions  is  served.  Upon  the  day  set  for 
such  hearing  (or  upon  some  other  day  to  which  the  hearing  may  have  been 
continued),  the  court  shall  proceed  to  hear 

Proofs  touching  the  representations  made  in  such  petition— and  any  person 
interested  in  the  estate  may  also  present  counter  proofs  in  opposition  to  said 
application ;  and  if,  upon  such  hearing,  it  be  made  to  appear  to  the  court  that 
the  representations  made  by  the  petitioners  in  their  said  petition  contained  be 
true,  the  court  may  then,  by  its 

Order  and  decree  in  that  behalf,  decree  and  direct  that  the  administration 
upon  the  estate  continue  for  and  during  such  further  period  of  time  as  in  its 
judgment  will  best  subserve  the  interests  of  the  estate  and  of  the  beneficiaries 
under  said  will ; 

[Second  petition.]  Provided,  however,  that  if,  at  any  time  during  the 
period  for  which  the  administration  upon  the  estate  shall  have  been  thus  con- 
tinued, the  executor,  or  any  one  or  more  of  the  legatees  or  devisees,  shall  pre- 
sent to  the  court  his  or  their  petition,  representing  that  it  has  become  necessary 
ftr  the  best  interests  of  the  estate  and  of  the  beneficiaries  under  the  will,  to 
have  the  administration  upon  the  estate  closed [,]  the  court  shall  then  set  a  day 
for  the  hearing  of  said  last-named  petition ;  and  notice  thereof  shall  be  given  in 
the  same  manner,  and  the  same  proceedings  be  had  thereupon,  as  shall  have  been 
piven  for  and  had  upon  the  hearing  of  the  petition  asking  for  the  continuation 
of  such  administration.  And  if,  upon  such  hearing,  it  shall  be  made  to  appear 
to  the  court  that  the  representations  made  by  such  petitioners  or  petitioner 
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(as  the  case  may  be)  are  true,  the  court  shall  then,  by  its  order  and  decree  in 

that  behalf,  decree  and  direct  that  the  administration  upon  the  estate  be  closed 

as  soon  thereafter  as,  under  the  circumstances,  shall  be  practicable. 

History:     Enactment  approved  March  31,  1891,  Stats,  and  Amdts. 
1891,  p.  423.    In  effect  immediately. 


ARTICLE*  III. 

DISTRIBUTION  AND  PARTITION. 


$  1675.     Estate  in  common.     Commissioners. 

I  1676,  Partition  and  notice  thereof,  and  the 
time  of  filing  petition. 

1 1677.  fcstate  in  different  counties,  how  di- 
vided. 

|  1678.  Partition  may  be  made,  although 
some  of  the  heirs,  etc.,  have  parted 
with  their  interest. 

1 1679.  Shares  to  be  set  out  by  metes  and 

bouuds. 

1 1680.  Whole  estate  may  be  assigned  to  one, 

in  certain  cases. 


1 1681. 

§  1682. 
I  1683. 


I  1684. 
I  1685. 
1686. 


Payments  for  equality  of  partition, 
by  whom  and  how. 

Estate  may  be  sold. 

To  give  notice  to  all  persons  and 
guardians  before  partition.  Du- 
ties of  commissioners. 

To  make  report,  and  partition  to  be 
recorded. 

When  commissioners  to  make  parti- 
tion are  not  necessary. 

Advancements  made  to  heirs. 


§1675.  ESTATE  IN  COMMON.  COMMISSIONERS.  When  the  estate, 
real  or  personal,  assigned  by  the  decree  of  distribution  to  two  or  more  heirs. 
,  devisees,  or  legatees,  is  in  common  and  undivided,  and  the  respective  shares  are 
not  separated  and  distinguished,  partition  or  distribution  may  be  made  by 
three  disinterested  persons,  to  be  appointed  commissioners  for  that  purpose 
by  the  court,  who  must  be  duly  sworn  to  the  faithful  discharge  of  their  duties, 
[and]  a  certified  copy  of  the  order  of  their  appointment,  and  of  the  order  or 
decree  assigning  and  distributing  the  estate  [,]  must  be  issued  to  them  as  their 
warrant,  and  their  oath  must  be  indorsed  thereon.  Upon  consent  of  the  parties, 
or  when  the  court  deems  it  proper  and  just,  it  is  sufficient  to  appoint  one  com- 
missioner only,  who  has  the  same-  authority  and  is  governed  by  the  same  rules 
as  if  three  were  appointed. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  261  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  649,  §  89;  amendment  ap- 
proved April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  103. 

vlded,  they  are  privileged  to  have  their 
respective  interests  ascertained,  separated, 
and  distributed  to  them  In  severalty  by  a 
proceeding  in  partition.  If  they  prefer  to 
have  their  interests  so  distributed;  but,  in 
order  to  accomplish  this  judicially,  and  to 
give  the  court  jurisdiction  to  order  a  par- 
tition, some  interested  person  must,  before 
the  decree  of  distribution  is  made,  file  a 
petition  for  that  purpose  and  give  legal 
notice  under  the  following  section. — Moore 
v.  Lauff,  30  Cal.  App.  462,  168  Pac.  657,        * 

2.  The  proceeding  contemplated  by  above 
section  Is  one  the  institution  of  which  rests 
wholly  in  the  Judgment,  wishes,  or  desires 
of  the  parties.  They  have  the  right,  if  they 
prefer,  to  receive  and  hold  their  interests 
in  common  and  undivided.  Indeed,  they  may 
have  the  estate  so  distributed  to  them  and 
after  the  decree  of  distribution,  themselves 
partition  the  estate  and  divide  the  property 
8202 


DISTRIBUTION   AND   PARTITION- 
ESTATE  IJS  COMMON. 

1,  2.  Construction  of  section. 

3.  Partition— Of  joint  tenure  only  in  pro- 

bate. 

4.  Same — Same — Not  of  tenants  in  common 

with  estate. 

5.  Same — Of  estate— Assigned  by  decree  to 

two  or  more. 

6.  Same — Of  land  of  decedent,  not  of  heirs. 
7    game — Only  in  cases  before  court. 

8.  Petition— Must  be  filed  before  decree  of 
distribution. 

See,  ante,  §§1658,  1664-1669  and  notes. 

1.  Canntruetlon  of  section. —  The  law 
simply  means  that,  where  the  decree  of  dis- 
tribution awards  to  heirs,  devisees,  and 
legatees    an    estate    in    common    and    undi 
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among  themselves.  There  is  no  conceivable 
reason  why  they  should  not  do  this  if  they 
feel  they  can  satisfactorily  adjust  and  divide 
the  estate  among  themselves. — Moore  v. 
Lauff,  30  Cal.  App.   462,   158  Pac.   557. 

3.  Partition — Of  Joint  tenure  only  In  pro- 
late*— Partition  can  not  be  made  in  probate 
unless  interest  of  decedent  is  an  estate  in 
severalty.  Subject-matter  of  jurisdiction  is 
property  of  deceased  only,  and  this  juris- 
diction can  not  be  extended,  even  by  consent 
to  all  parties  interested  in  property.  Pro- 
bate court  is  authorized  to  make  partition 
only  in  cases  of  joint  tenure.  Its  actions 
must  be  conflned  to  only  a  single  estate. — 
Buckley  v.  Superior  Court,  102  Cal.  6,  8,  41 
Am.  St.  Rep.  135,  36  Pac.   360. 

4.  Same— Same— Not  of  tenants  In  corn- 
am  with  estate. — The  probate  court  never 
had  jurisdiction  to  make  partltun  of  real 
estate,  except  in  course  of  settlement  of  es- 
tates of  deceased  persons,  and  for  purpose 
of  distribution  to  heirs  or  devisees  of  such 
estates.  It  is  mistake  to  suppose  from  any- 
thing; found  in  above  section  and  sections 
1676-1686,  post,  that  probate  court  had  any 
power  of  jurisdiction  over  interest  of  any 
persons  who  might  be  owners  in  common 
with  estate  or  its  distributees,  and  who  did 
not  deraign  title  through  estate. — Richard- 
son v.  Loupe,  80  Cal.   490,  496,   22  Pac.  227. 

8.  Same— Of  estate— A sslarned  by  decree 
to  two  or  more. — Above,  and  next  succeed- 
ing section,  provide  for  an  exception  to  or- 
dinary rule  that  after  entry  of  decree  of 
distribution  court  has  no  power  over  prop- 
erty or  right  of  distributee,  viz.,  that  when 
estate  assigned  by  decree  to  two  or  more 
heirs,  devisees,  or  legatees  Is  common,  and 
respective  shares  are  not  supported,  parti- 
tion may    be   made    by   three   disinterested 


persons. — Duckley  v.  Superior  Court,  102 
Cal.  6,  10,  41  Am.  St.  Rep.  135,  36  Pac.  360. 

6.  Same— Of    land    of    decedent*    not    of 

helr«.— Under  statutes  like  ours  partition 
is  had  only  because  land  was  property  of 
decedent,  and  not  because  it  is  land  of 
heirs.  The  fact  that  jurisdiction  of  all  un- 
divided interest  of  decedent  is  given  does 
not  evince  purpose  to  intrust  court  with 
power  to  make  partition  or  allotment  of 
property  in  which  strangers  have  an  inter- 
est.— Buckley  v.  Superior  Court,  102  Cal.  6, 
10,   41  Am.  St.  Rep.   135,   36  Pac.  360. 

7.  Same— Only    in    cases    before    court. — 

Above  section,  conferring  upon  probate  de- 
partment of  superior  court  power  to  'parti- 
tion estates  held  in  common,  and  undivided, 
applies  only  to  cases  before  court  in  which 
it  is  possible  to  set  aside  property  to  be 
held  in  severalty.  Partition  necessarily  re- 
sults in  termination  of  cotenancy,  and  vests 
in  each  person  sole  estate  in  specific  pur- 
party  or  allotment  of  land. — Buckley  v. 
Superior  Court,  102  Cal.  6,  8,  41  Am.  St. 
Rep.  135,  36  Pac.  360. 

8.  Petition — Must  be  filed  before  decree 
of  distribution. — It  is  claimed  that  above 
section  as  to  time  is  merely  permissive.  It 
says  that  petition  may  be  filed  and  notice 
given  at  any  time  before  decree,  but  inten- 
tion was  that  it  must  be  filed  before  decree 
of  distribution.  Ordinarily  court  loses  juris- 
diction over  property  after  entry  of  decree 
of  distribution,  except  to  compel  delivery. 
The  section  gives  to  court  power  to  reserve 
its  jurisdiction  to  proceed  upon  making  of 
decree.  For  this  purpose  parties  must  be 
given  an  opportunity  to  protect  themselves 
in  proceedings  looking  to  division  of  their 
property. — Buckley  v.  Superior  Court,  102 
Cal.  6,  10,  41  Am.  St.  Rep.  135,  36  Pac.  360. 


§  1676.  PARTITION  AND  NOTICE  THEREOF,  AND  THE  TIME  OF  FIX- 
ING  PETITION.  Such  partition  may  be  ordered  and  had  in  the  superior  court 
on  the  petition  of  any  person  interested.  But  before  commissioners  are  ap- 
pointed, or  partition  ordered  by  the  court  as  directed  in  this  chapter,  notice 
thereof  must  be  given  to  all  persons  interested  who  reside  in  this  state,  or  to 
their  guardians,  and  to  the  agents,  attorneys,  or  guardiins,  if  any  in  this  state, 
of  such  as  reside  out  of  this  state,  either  personally  or  by  public  notice,  as  the 
court  may  direct.  The  petition  may  be  filed,  attorneys,  guardians,  and  agents 
appointed,  and  notice  given  at  any  time  before  the  order  or  decree  of  distribu- 
tion, but  the  commissioners  must  not  be  appointed  until  the  order  or  decree  is 
made  distributing  the  estate. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  263  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  650,  §  91;  amendment  ap- 
proved April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  103. 

DISTRIBUTION   AND  PARTITION—  3.  Notice— Required  before  commissioners  an- 

TIME  OF  FILING  PETITION.  pointed.  H 

L  Failure  to  file  petition  aad  notice— Effect      4"  Petitjon  filed  —  Representatives  appointed, 
0f,  and  notice,  before  distribution. 

2.  Jurisdiction    exhausted — When    estate    set-  l.    Failure   to   flle  petition  and   notice- 

tied,  property  set  over.  Effect    of. — If    the   petltijn    and    notice    re- 

3263 


§6  1677, 1678        DIFFERENT   COUNTIES — INTEREST    SOLD   BY   HEIRS.        [Pt.  Ill,  Tit.  XI, 


quired  herein  are  not  filed  and  given,  then 
the  decree  having  been  made,  the  court 
loses  further  jurisdiction  of  the  whole  pro- 
ceeding and  can  not,  in  the  exercise  of  its 
probate  jurisdiction,  order  a  partition.  But 
the  failure  to  file  a  petition  for  partition 
can  not  destroy  or  in  anywise  impair  the 
legal  and  n&cural  right  of  the  parties  in- 
terested to  dispose  of  the  property  in  any 
manner  they  may  choose. — Moore  v.  Lauff, 
30  Cal.  App.   452,   158  Pac.  557. 

2.  Jurisdiction  exhausted— When  estate 
settled,  property  set  over. — Notice  required 
by  above  section  Is  confined  to  "all  persons 
Interested  who  reside  in  this  state,  or  to 
their  guardians,  and  to  agents,  attorneys, 
or  guardians,  if  any  in  this  state,  of  such  as 
reside  out  of  this  state.'*  Every  one  inter- 
ested in  settlement  of  estate  is  supposed  to 
be  before  court,  and  to  take  notice  of  its 
proceedings,  but,  when  estate  has  been  set- 
tled and  interest  of  all  parties  has  been 
ascertained  by  decree  of  distribution,  and 
property  has  been  set  over  to  them,  abso- 
lutely and  unconditionally,  without  any  pre- 
vious proceedings  indicating  an  intention  to 
divide    property,    jurisdiction     of    court    is 


exhausted. — Buckley  v.  Superior  Court,  102 
Cal.  6,  11,  41  Am.  St.  Rep.  135,  36  Pac.  360. 

3.  Notice— Required  before  commission- 
ers appointed. — Above  section,  and  section 
1683,  post,  require  that  notice  be  given  to  all 
parties  interested  residing  in  state  before 
commissioners  are  appointed,  or  partition 
is  ordered,  stating  time  and  place  and  where 
commissioners  will  proceed  to  make  parti- 
tion; but  probate  court  can  inquire  only  as 
to  who  are  parties  in  interest,  claiming 
under  decedent,  and  whether  proper  notice 
has  btfen  given  to  them,  as  it  has  no  juris- 
diction of  any  one,  except  those  interested 
in  estate,  it  is  clear  that  it  can  not  deter- 
mine whether  proper  notice  has  been  given 
to  latter,  or  bring  them  within  its  jurisdic- 
tion.— Buckley  v.  Superior  Court,  102  Cal. 
6,  9,  41  Am.  St.  Rep.  135,  36  Pac.  360. 

4.  Petition  flled  «—  Representatives  ap- 
pointed,   and    notice*    before    distribution* — 

Partition  can  be  ordered  on  petition  of  any 
person  interested  in  estate,  but  said  peti- 
tion must  be  filed,  and  attorneys,  guardians, 
and  agents  representing  absent  parties 
must  be  appointed  and  notice  given  before 
order  or  decree  of  distribution  is  made. — 
Buckley  v.  Superior  Court,  102  Cal.  6,  10,  41 
Am.  St.  Rep.  135,  36  Pac.  360. 


§  1677.    ESTATE  IN  DIFFERENT  COUNTIES,  HOW  DIVIDED.    If  the 

real  estate  is  in  different  counties,  the  court  may,  if  deemed  proper,  appoint 
commissioners  for  all  or  different  commissioners  for  each  county.  The  estate 
in  each  county  must  be  divided  separately  among  the  heirs,  devisees,  or  lega- 
tees as  if  there  was  no  other  estate  to  be  divided,  but  the  commissioners  first 
appointed  must,  unless  otherwise  directed  by  the  court,  make  division  of  such 
real  estate  wherever  situated  within  this  state. 

History:  Enacted  March  11,  1872,  re-enactment  of  $  262  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  649,  §  90;  amendment  ap- 
proved April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  103;  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  231,  held 
unconstitutional,  see  history,  §  5  ante. 


§1678.    PARTITIONS  MAY  BE  MADE,   ALTHOUGH  SOME   OF   THE 

HEIRS,  ETC.,  MAY  HAVE  PARTED  WITH  THEIR  INTEREST.    Partition 

or  distribution  of  the  estate  may  be  made  as  provided  in  this  chapter,  although 

some  of  the  original  heirs,  legatees,  or  devisees  may  have  conveyed  their  shares 

to  other  persons,  and  such  shares  must  be  assigned  to  the  person  holding  the 

same,  in  the  same  manner  as  they  otherwise  would  have  been  to  such  heirs, 

legatees,  or  devisees. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  264  Probate 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  231,  held  unconstitutional,  see  history,  §  5  ante; 
amendment  approved  April  16,  1909,  Stats,  and  Amdts.  1909,  p.  966. 


PARTITION— HEIR   PARTED  WITH 
INTEREST. 

1.  Authority    to    distribute  —  To    others 

than  heirs,  limited. 

2.  Distributees — Only  affected  by   notice 

required. 
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3.  Same  Take  subject  to  lien  or  encum- 
brance. 

4-  6.  Distribution  to  successor  in  interest  of 
heirs. 

7.  bame  —  Purchaser     under     execution 
against  heir. 


Ck.  XI,  Art.  III. J  AUTHORITY  TO  DISTRIBUTE— FIRST   ALIENEE. 
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8.  First  alienee  alone  —  Power  not  con- 

fined to. 

9.  Grantee  of  heir — Concluded  by  decree. 

10.  8ame  —  Is    "person    interested "    in 
estate. 

11, 12.  Same — Or  devisee,  entitled  to  partition. 

13.  Mortgagee,  lienholder,  or  other  encum- 

brancer— Not  provided  for. 

14.  Same — Same — Nor  assignee  for  secu- 

rity. 

15.  Purchasers  from  heirs  placed  in  shoes 

of  grantors. 

16.  Validity   of   mortgage,   or  defense   to 

debt — Not  determined. 

1.  Authority  to  distribute  —  To  others 
than  heirs,  limited. — By  above  section  au- 
thority Is  given  to  make  distribution  of 
real  estate  to  others  than  heirs,  legatees,  or 
devisees,  but  Its  authority  therefor  rests 
aolely  upon  'provisions  of  above  section,  and 
ia  limited  by  its  terms. — Martinovich  v.  Mar- 
slcano,  137  Cal.  360,  357,  70  Pac.  459;  Es- 
tate of  Ryder,  141  Cal.  366,  369,  74  Pac.  993. 

2.  Distributees— Only  affected  by  notice 
reqsired. — Court  has  jurisdiction  to  distrib- 
ute only  estate  of  which  decedent  was  pos- 
■eaged  at  time  of  his  death,  and  it  is  only 
claim  against  that  estate,  or  for  some  por- 
tion of  it,  for  which  It  can  make  provision 
in  its  decree.  As  it  can  exercise  this  juris- 
diction over  only  persons  to  whom  estate 
is  to  be  distributed,  it  is  only  those  per- 
sons who  can  be  affected  by  notice,  or  re- 
quired to  give  it  any  attention.  The  notice 
is  necessarily  limited  in  its  effect  to  those' 
who  are  entitled  to  have  property  distrib- 
uted to  them. — Martinovich  v.  Marsicano, 
137  Cal.  354,  369,  70  Pac.  459. 

&.  Same— Take  subject  to  lien  or  encum- 
brance— Under  above  section  court  is  au- 
thorized to  assign  an  estate  of  an  original 
heir,  or  devisee,  to  another,  only  when  such 
heir  or  devisee  has  "conveyed"  his  share  to 
«uch  other  person.  The  provision  in  above 
section  that  "such  shares  must  be  assigned 
to  person  holding  same  in  same  manner  as 
they  otherwise  would  have  been  to  such 
heirs,  legatees,  or  devisees,"  Instead  of 
implying;  that  distributee  takes  share  dis- 
charged of  any  mortgage  or  judgment-lien 
thereon  made  or  suffered  by  heir,  or  dev- 
isee, in  favor  of  three  persons,  clearly  in- 
dicates that  he  takes  it  subject  to  such 
lien  or  encumbrance. — Martinovich  v.  Mar- 
slcano,  137  Cal.  354,  357,  70  Pac.  469;  Estate 
of  Ryder,  141  Cal.  366,  369,  74  Pac.  993. 

4.  Distribution  to  successor  In  Interest 
•f  heirs* — Above  section  Is  held  to  apply 
only  where  there  is  no  dispute  as  to  the 
fact  of  the  conveyance;  and  where  such 
fact  is  in  dispute,  or  its  effect  or  validity 
in  issue,  the  determination  of  the  matter 
is  not  within  the  jurisdiction  of  the  probate 
conn— Estate  of  Howe,  161  Cal.  155,  118 
Pac.  515.  K 

As  to  grantee  of  heir  concluded  by  decree, 

**e  par.  9.  this  note. 

CC.P.— 205  82G5 


6.  Where,  upon  a  proceeding  for  distribu- 
tion, one  claiming  as  the  successor  in  inter- 
est of  and  heir  asks  distribution  to  himself, 
and  the  heir  raises  an  issue  as  to  the  valid- 
ity or  effect  of  such  claim,  it  is  proper  for 
the  court  to  refuse  to  determine  such  con- 
flicting claims,  and  to  decree  distribution 
to  the  heir,  subject  to  the  rights  of  adverse 
claimants,  if  any. — Estate  of  Howe,  161  Cal. 
156,  118  Pac.  515. 

6.  A  written  instrument  executed  by  an 
heir  and  filed  in  the  proceeding  for  the  dis- 
tribution of  the  estate,  formally  assigning 
and  transferring  all  his  interest  in  the 
residue  of  the  estate  to  the  surviving  resid- 
uary legatees,  operates  to  transfer  all  his 
interest  to  the  persons  named,  and  author- 
izes a  distribution  thereof  to  the  trans- 
ferees.—Estate  of  Hayne,  165  Cal.  568,  Ann. 
Cas.  1915A.  926,  133  Pac.  ?77. 

7.  Same  —  Purchaser  under  execution 
against  hclr  of  deceased  takes  no  greater 
interest  than  such  heir;  and  where  the  heir 
is  not  a  devisee  or  a  legatee,  and  Is  not  a 
beneficiary  of  the  estate  otherwise  than  to 
the  extent  of  a  life  income  under  a  valid 
trust,  the  purchaser  at  execution-sale  of 
a  specific  one-sixth  interest  in  certain  real 
property  of  the  estate  of  decedent,  acquires 
no  interest  capable  of  being  distributed 
under  the  provisions  of  above  section. — Es- 
tate of  Lux,  149  Cal.  202,  85  Pac.  147. 

« 

8.  First  alienee  alone — Power  not  con- 
lined  to. — It  was  evidently  design  of  above 
section  to  place  alienee  of  interest  upon 
same  footing  as  original  heir  or  devisee; 
and  there  is  no  reason  for  confining  power 
to  first  alienee,  nor  to  an  alienee  receiving 
conveyance  immediately  from  heir  or  dev- 
isee, but  grantee  through  mesne  convey- 
ances is  on  same  footing. — Estate  of  De 
Castro  v.  Barry,  18  Cal.  97,  98.  See  Snyder 
v.  Murdock,  26  Utah.  233,  240,  73  Pac.  22. 

9.  Grantee  of  heir — Concluded  by  decree. 
— Provisions  of  above  section  extend  to  dis- 
tribution as  well  as  to  partition  which  is 
provided  in  this  chapter,  and  render  decree 
as  conclusive  upon  those  to  whom  heirs 
have  conveyed  estate  as  it  "otherwise  would 
have  been  upon  such  heirs,  legatees,  or  dev- 
isees"; and  decree  is  equally  conclusive 
whether  estate  is  distributed  to  persons  in 
segregated  parts  or  undivided  proportions. 
— William  Hill  Co.  v.  Lawler,  H6  Cal  359 
362,  48  Pac.  323. 

10.  Same — Is  "person  Interested*'  In  cs- 
*■**• — A  grantee  of  one  of  heirs  of  de- 
ceased is  entitled  upon  distribution  of  es- 
tate to  share  of  heir  so  conveyed  to  her, 
and  is  thus  person  interested  in  estate.— 
Estate  of  Vaughn,  92  Cal.  192,  28  Pac.  221; 
Estate  of  Steward,  1  Cal.  App.  57,  60,  81  Pac 
728. 

11.  Same— Or  devisee,  entitled  to  parti- 
tion.— Above  section  applies  particularly  to 
cases  of  "partition"  between  heirs  or  dev- 
isees, where  commissioners  are  appointed 
to  make  division,  etc.,  and  merely  gives 
right  to  grantee  of  an  heir,  or  devtaee,   to 


§§  1679, 1680 


SETTING   OFF  BY  METES,  ETC, — ESTATE  TO  ONE.        [Pt.  Ill,  Tit.  Xf, 


have  share  of  his  grantor  set  off  to  him. — 
Chever  v.  Chin*  Hong;  Poy,  82  Cal.  68,  71,  22 
Pac.  1081. 

12.  Intestate,  a  wife,  died  leaving  hus- 
band and  two  infant  children,  one  of  which 
children  died  a  year  after  his  mother,  and 
about  six  months  thereafter  his  share  was 
sold  under  execution  against  father  (and 
also  father's  claim  as  heir  of  wife),  as 
property  of  latter,  and  petitioners  claim 
title  through  mesne  conveyances.  The  court 
below  properly  granted  partition  of  real 
estate,  assigning  deceased  infant's  share  to 
surviving  sister,  and  allotting  only  the 
share  which  husband  held  as  heir  of  wife 
to  vendees  of  husband's  interest. — Estate  of 
De  Castro  v.  Barry,  18  Cal.  96,  98;  Barnard 
v.  Wilson,  74  Cal.  612,  616,  516,  16  Pac.  307. 
See  Burke  v.  Burke,  34  Mich.  465;  Stitt  v. 
Bush,  22  Oreg.  239,  241,  29  Pac.  737;  Robin- 
son v.  Fair,  128  U.  S.  53,  81,  32  L.  ed.  415, 
9  Sup.  Ct.  Rep.  30. 

See  notes  12  Am.  St.  Rep.  106;  41  Am.  St. 
Rep.   141,   143. 

13.  Mortffaffee,  lienholder,  or  other  en- 
CDmbraneer^-Not  proTlded  for. — Neither  in 
above  section  nor  elsewhere  is  there  any 
provision  authorizing  court  to  assign  share 
of  estate  to  person  who  holds  mortgage,  or 
judgment  -  lien,  or  other  encumbrance 
thereon  made  or  suffered  by  heir  subsequent 
to  death  of  ancestor. — Martinovich  v.  Mar- 
sicano,  137  Cal.  354,  357,  7.0  Pac.  469. 


14.  Same— Same— Nor  auwlariiee  'or  se- 
curity.— Only  section  of  code  authorizing 
distribution  to  the  grantees  of  heirs  or 
devisees  is  above  section,  which  does  not 
warrant  court  in  distributing  property  to 
mortgagee  of  heir  or  devisee,  or  to  an  as- 
signee as  security  who  is  not  grantee  of 
heir  or  devisee.  They  are  not  persons  en- 
titled under  will,  nor  by  succession,  nor 
are  they  grantees  to  whom  distribution 
could  be  made.  The  decree  must  name  per- 
sons entitled  under  will  or  by  succession 
or  their  grantees. — Estate  of  Crooks,  125 
Cal.  459,  461,  58  Pac.   89. 

IB.  Purchaser*  from  helrat  placed  1b 
■hoes  of  grantor*. — Above  section  is  ex- 
pressly confined  to  persons  who  have  pur- 
chased from  heirs,  legatees,  or  devisees, 
their  interest  in  estate,  and  then  places 
them  simply  in  shoes  of  their  grantors  in 
matter  of  such  partition  and  distribution. — 
Richardson  v.  Loupe,  80  Cal.  >90,  497,  22 
Pac.  227. 

16.  Validity  of  mortgage,  or  defeaae  to 
debt— Not  determined. — At  most  court  can 
distribute  property  only  to  party  entitled, 
subject  to  mortgage.  There  is  no  law  or 
practice  which  requires  courts  in  making 
distribution  of  estate  to  determine  by  this 
decree  whether  an  alleged  mortgage  upon 
interest  of  heir  1b  valid,  or  debt  has  not 
been  paid,  or  whether  there  is  not  some 
defense  to  it. — Estate  of  Crooks,  125  Cal. 
469,  461,  58  Pac.  89. 


§  1679.  SHARES  TO  BE  SET  OUT  BY  METES  AND  BOUNDS.  When 

both  distribution  and  partition  are  made,  the  several  shares  in  the  real  and 

personal  estate  must  be  set  out  to  each  individual  in  proportion  to  his  right,  by 

metes  and  bounds,  or  description,  so  that  the  same  can  be  easily  distinguished, 

unless  two  or  more  of  the  parties  interested  consent  to  have  their  shares  set 

out  so  as  to  be  held  by  them  in  common  and  undivided. 

History:    Enacted  March  11,  1872,  substantial  re-enactment  of  §  265 
Probate  Act. 


§  1680.  WHOLE  ESTATE  MAY  BE  ASSIGNED  TO  ONE,  IN  CERTAIN 
GASES.  When  the  real  estate  can  not  be  divided  without  prejudice  or  incon- 
venience to  the  owners,  the  court  may  assign  the  whole  to  one  or  more  of  the 
parties  entitled  to  share  therein,  who  will  accept  it,  always  preferring  the 
males  to  the  females,  and,  among  children,  preferring  the  elder  to  the  younger. 
The  parties  accepting  the  whole  must  pay  to  the  other  parties  interested  their 
just  proportion  of  the  true  value  thereof,  or  secure  the  same  to  their  satisfac- 
tion, or  in  case  of  the  minority  of  such  party,  then  to  the  satisfaction  of  his 
guardian ;  and  the  true  value  of  the  estate  must  be  ascertained  and  reported 
by  the  commissioners.  When  the  commissioners  appointed  to  make  partition 
are  of  the  opinion  that  the  real  estate  can  not  be  divided  without  prejudice  or 
inconvenience  to  the  owners,  they  must  so  report  to  the  court,  and  recommend 
that  the  whole  be  assigned  as  herein  provided,  and  must  find  and  report  the 
true  value  of  such  real  estate.    On  filing  the  report  of  the  commissioners,  and 
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on  making  or  securing  the  payment  as  before  provided,  the  court,  if  it  appears 
just  and  proper,  must  confirm  the  report,  and  thereupon  the  assignment  is  com- 
plete, and  the  title  to  the  whole  of  such  real  estate  vests  in  the  person  to  whom 
the  same  is  so  assigned. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §  266 
Probate  Act  as  amended  May  20,  1861,  §tats.  1861,  p.  650,  §  92;  April 
4,  1864,  Stats.  1863-4,  p.  371,  §  15;  amendment  approved  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.)f  p.  103. 

§  1681.    PAYMENTS  FOB  EQUALITY  OF  PARTITION,  BY  WHOM  AND 

HOW.    When  any  tract  of  land  or  tenement  is  of  greater  value  than  any  one *s 

share  in  the  estate  to  be  divided,  and  can  not  be  divided  without  injury  to  the 

same,  it  may  be  set  off  by  the  commissioners  appointed  to  make  partition  to 

any  of  the  parties  who  will  accept  it,  giving  preference  as  prescribed  in  the 

preceding  section.    The  party  accepting  must  pay  or  secure  to  the  others  such 

sums  as  the  commissioners  shall  award  to  make  the  partition  equal,  and  the 

commissioners  must  make  their  award  accordingly ;  but  such  partition  must  not 

be  established  by  the  court  until  the  sums  awarded  are  paid  to  the  parties 

entitled  to  the  same,  or  secured  to  their  satisfaction. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §  267 
Probate  Act. 

§  1682.  ESTATE  MAY  BE  SOLD.  When  it  appears  to  the  court,  from  the 
commissioners'  report,  that  it  can  not  otherwise  be  fairly  divided,  and  should 
be  sold,  the  court  may  order  the  sale  of  the  whole  or  any  part  of  the  estate, 
real  or  personal,  by  the  executor  or  administrator,  or  by  a  commissioner  ap- 
pointed for  that  purpose,  and  the  proceeds  distributed.  The  sale  must  be  con- 
ducted, reported,  and  confirmed,  in  the  same  manner  and  under  the  same 
requirements  provided  in  article  four,  chapter  seven  of  this  title. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  $  268 
Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  650,  §  93. 

§1683.  TO  GIVE  NOTICE  TO  ALL  PEBSONS  AND  GUARDIANS  BE- 
FORE PARTITION.  DUTIES  OF  COMMISSIONERS.  Before  any  partition 
is  made  or  any  estate  divided,  as  provided  in  this  chapter,  notice  must  be  given 
to  all  persons  interested  in  the  partition,  their  guardians,  agents,  or  attorneys, 
by  the  commissioners,  of  the  time  and  place  when  and  where  they  shall  pro- 
ceed to  make  partition.  The  commissioners  may  take  testimony,  order  sur- 
veys, and  take  such  other  steps  as  may  be  necessary  to  enable  them  to  form  a 
judgment  upon  the  matters  before  them. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  270  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  650,  §  95. 

§  1681    TO  MAKE  REPORT,  AND  PARTITION  TO  BE  BECOBDED.  The 

commissioners  must  report  their  proceedings,  and  the  partition  agreed  upon 
by  them,  to  the  court,  in  writing,  and  the  court  may,  for  sufficient  reasons,  set 
■side  the  report  and  commit  the  same  to  the  same  commissioners,  or  appoint 
others;  and  when  such  report  is  finally  confirmed,  a  certified  copy  of  the  judg- 
ment, or  decree  of  partition  made  thereon,  attested  by  the  clerk  under  the 
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seal  of  the  court,  must  be  recorded  in  the  office  of  the  recorder  of  the  county 

where  the  lands  lie. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  271  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  651,  $  96;  amendment 
approved  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  104. 

§1685.  WHEN  COMMISSIONERS  TO  MAKE  PARTITION  ABE  NOT 
NECESSARY.  When  the  court  makes  a  judgment  or  decree  assigning  the 
residue  of  any  estate  to  one  or  more  persons  entitled  to  the  same,  it  is  not  nec- 
essary to  appoint  commissioners  to  make  partition  or  distribution  thereof, 
unless  the  parties  to  whom  the  assignment  is  decreed,  or  some  of  them,  request 
that  such  partition  be  made. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  272  Probate 
Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt),  p.  104. 


§1686.  ADVANCEMENTS  MADE  TO  HEIRS.  All  questions  as  to  ad- 
vancements made,  or  alleged  to  have  been  made,  by  the  decedent  to  his  heirs, 
may  be  heard  and  determined  by  the  court,  and  must  be  specified  in  the  decree 
assigning  and  distributing  the  estate ;  and  the  final  judgment  or  decree  of  the 
court,  or  in  case  of  appeal,  of  the  supreme  court,  is  binding  on  all  parties  inter- 
ested in  the  estate. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §  273 
Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  651,  §97; 
amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  104. 


ADVANCEMENTS  MADE  TO  HEIRS. 

1.  Absent  heirs  —  Attorneys  representing — Al- 

lowance  of   fees   to  —  Advancements   to 
heirs. 

2.  Advancements  before  will. 

3.  "Estate"  used  for  "distributable  assets,' ' 

hereunder. 

4.  Interests  of  heirs  and  their  grantees  only, 

recognized. 

1.  Absent   helm— Attorney*   representing 

Allowance    of    fees    to— Advancements    to 

heirs. — An  .allowance  made  to  the  attorney, 
as  attorney,  representing  an  absent  heir, 
is  to  be  considered  as  an  advancement  to 
such  heir  of  his  share  of  the  estate,  and  as 
a  receipt  of  that  much  of  such  share.— 
Cooley  v.  Miller,  168  Cal.  120,  142  Pac.  83. 

2.  Advancements  before  will. — Advance- 
ments made  before  the  will  was  executed 
can  not  be  considered  in  distr.  outing  the 
estate  unless  specified  in  the  will,  because 
it  is  presumed  that  the  testator  had  in 
view  all  previous  advancements  when  he 
made  his  will  and  acted  accordingly  so  as 
to   make   the  final  division  conform  to   his 


actual  wishes. — Estate  of  Vanderhurst,  171 
Cal.  653,   154   Pac.  6. 

8.  «E2atate"  used  for  "distributable  as- 
sets," hereunder. — In  above  section  word 
"estate"  is  clearly  used  as  equivalent  of 
"distributable  assets."  Where  this  code 
speaks  of  claims  of  creditors,  settlement 
of  assets,  sales  of  property  and  partner- 
ship interest,  it  refers  to  whole  estate  of 
decedent,  but  where  it  speaks  of  distribu- 
tion of  estate,  and  of  persons  entitled  to 
such  distribution,  and  proportionate  in- 
terests, It  refers  to  disposable  assets  only. 
When  it  speak 8  of  insolvent  estates  word 
includes  in  idea  indebtedness,  as  well  as 
property. — Estate  of  Hinckley.  58  Cal.  457, 
516. 

4.  Interests  of  heirs  and  their  grantee* 
only  recognized. — Above  section  makes  de- 
cree binding  only  "on  all  parties  interested 
in  the  estate."  Court  may  recognize  in- 
terests of  grantees  of  heirs  or  devisees,  and 
simple  fact  that  code,  section  1678,  ante, 
makes  special  provision  to  such  grantees, 
indicates  that  it  was  not  intended  to  extend 
rule  any  further. — Buckley  v.  Superior 
Court.  102  Cal.  6,  9,  41  Am.  St.  Rep.  135,  36 
Pac.  360. 
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ARTICLE  IV. 

AGENTS  FOB  ABSENT   INTERESTED  PAETIES.     DISCHARGE  OP  EXECUTOR   OR 

ADMINISTRATOR. 

1 1691.  Court    may   appoint   agent   to  take      §  1695.  Liability  of  agent  on  his  bond, 
possession  for  absentees.  §  1696.  Certificate  to  claimant. 

1 1692.  Agent   to   give   bond,  and   his  com-      §  1697.  Final    settlement,    decree,    and    dis- 
pensation, charge. 

f  1693.    Unclaimed  estate,  how  disposed  of.        §  1698.    Discovery  of  property. 
f  1694.    When  real  and  personal  property  of 
absentee  to  be  sold. 

§  1691.  COURT  MAT  APPOINT  AGENT  TO  TAKE  POSSESSION  FOR 
ABSENTEES.  When  any  estate  is  assigned  or  distributed  by  a  judgment  or 
decree  of  the  court,  as  provided  in  this  chapter,  to  any  person  residing  out  of, 
and  having  no  agent  in  this  state,  and  it  is  necessary  that  some  person  should 
be  authorized  to  take  possession  and  charge  of  the  same  for  the  benefit  of  such 
absent  person,  the  court  may  appoint  an  agent  for  that  purpose  and  authorize 
him  to  take  charge  of  such  estate,  as  well  as  to  act  for  such  absent  person  in  the 
distribution ;  provided,  that  if  such  estate  be  in  money  when  so  assigned  or  dis- 
tributed, the  executor  or  administrator  of  such  estate  may  deposit  the  share 
of  each  person,  and  in  the  name  of  said  person,  as  far  as  known,  as  designated 
in  said  assignment  or  decree  of  distribution,  with  the  county  treasurer  of  the 
county  in  which  said  estate  is  being  probated,  who  shall  give  a  receipt  for  the 
same,  and  be  liable  upon  his  official  bond  therefor;  and  said  receipt  shall  be 
deemed  and  received  by  the  court  or  judge  thereof  as  a  voucher  in  favor  of 
said  executor  or  administrator,  with  the  same  force  and  effect  as  if  executed  by 
such  assignee,  legatee,  or  distributee;  and  said  section  as  amended  shall  be 
applicable  to  any  and  all  estates  now  pending  in  which  a  decree  of  final  dis- 
charge has  not  been  granted. 

History:  Enacted  March  11,  1872,  re-enactment  of  8  274  Probate 
Act;  amendment  approved  March  26,  1895,  Stats,  and  Amdts.  1895, 
p.  75. 

AGENT  TO  REPRESENT  ABSENT  not    be    unauthorized    if    contained    in    the 

DISTRIBUTEE.  decree   of   distribution  itself,   but   it   is  not 

1.  AppoiBtment   of   agent   for  nonresident  ^^t^u^^STTT^  *Zll 

awtnoutee.  therefor,    and    such    appointment    may    be 

2-4.  Same—  As  to  after  distribution.  appropriately    made    after    the    decree   and 

5.  Same — Accounts  of  agent.  upon  a  showing*  that  it  is   necessary   that 

6.  8ame — Essential  facts  to  appointment  of      8UCh    an    appointment    should    be    made.— 
agent.  Bell  v.  Wilson,  159  Cal.  57,  112  Pac.  1100. 

7.  8ame— Liability  of  agent.  A*  to  •»»«»*«»i  «««*•  «©  appointment  of 

8.  Same-Not  required  when.  mmmmU  8ee  par'  6'  th,s  note* 

9.  Same-Order  made  under  above  section—      .  ??**  ™*™*?*V**™hut**'  8ee'  ante' 
Li  a  distributive  one.  *  1664'  note  pars'  104-106- 

10.  Same-Primary  purpose  of  above  section.  *    *™?ZA*to  */*?'  dtotrtb-tlon— u  ,8 

,,    AAA            *         w      fu  •        to          ii        a  not   enJ°lned  as  a  duty  upon  the  court  in 

U.  Attorney  for  absent  heirs— Fees  allowed  maklng  the  decree  of  distribution  to  enter 

—Advancements.  lnto  any  investigation  as  to  whether  a  dis- 

12.  Estates  of  nonresident  deceased  persons  tributee  is  or  is  not  a  resident  of  the  state, 

— Claims  against.  or  if  a  nonresident  whether  he  has  or  has 

i  n~        *      ..^co    *«-,  «***        ^        .  not  an  agent  here;  whether  he  is  a  resident 

See,  ante,  55  1658.  1664-1666  and  notes.  or    not    only   becomea    of    real    lmportance 

1.    Appointment  of  «a?ent  for  nonresident    _  after  the  distribution   is  made  and  is  then 
j  Stetrlnntee  unrepresented  in  the  state  would       only  important  in  so  far  as  it  may  affect 
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the  closing"  of  his  administration  of  the 
estate. — Bell  v.  Wilson,  159  Cal.  57,  112 
Pac.  1100. 

3.  Usually  it  is  only  after  distribution 
and  after  the  failure  of  an  absent  or  non- 
resident distributee  to  personally  claim  his 
distributive  share  or  select  an  agent  for 
that  purpose  that  "it  is  necessary  that 
some  person  should  be  authorized  to  take 
possession  and  charge  of  the  same,"  and 
this  necessity  for  the  appointment  proceeds 
from  the  fact  that  the  executor  or  admin- 
istrator can  not  have  the  estate  closed  and 
obtain  a  final  discharge  and  release  of  his 
sureties  from  liability  until  the  entire  dis- 
tributive share  is  turned  over  to  the  dis- 
tributees and  their  receipts  therefor  pre- 
sented to  the  court.  It  is  to  accomplish 
this  purpose  that  the  "necessity"  for  the 
appointment  of  an  agent  for  a  nonresident 
distributee  arises,  and  could  generally 
arise  only  after  distribution  and  the  fail- 
ure of  a  nonresident  distributee  to  either 
personally  or  through  his  agent  receive  his 
share  and  deliver  proper  voucher  therefor, 
and  above  section  contemplates  the  ap- 
pointment of  an  agent  after  the  distribu- 
tion and  under  the  necessity  therefor  in 
order  to  effect  a  final  closing  of  the  estate. 
—Bell  v.  Wilson,  159  Cal.  67,  112  Pac.  1100. 

4.  The  power  of  the  court  to  appoint 
agents  for  absent  distributees  is  not  by 
above  section  limited  to  orders  therefor 
made  prior  to  the  decree  of  distribution. 
There  is  nothing  in  it  which  says  that  the 
agent  shall  be  appointed  before  distribu- 
tion. In  making  a  decree  of  distribution  it 
is  the  duty  of  the  court  to  "name  the  per- 
son and  the  proportion  or  parts  to  which 
each  shall  be  entitled,  and  such  persons 
may  demand,  sue  for,  and  receive  their  re- 
spective shares  from  the  executor  or  ad- 
ministrator or  any  person  having  the  same 
in  possession." — Bell  v.  Wilson,  159  Cal.  57, 
112  Pac.  1100. 

5.  Same — Account*  of  assent. — The  court 
having  Jurisdiction  of  the  subject-matter 
of  the  account  of  the  agent,  as  an  agent  in 
behalf  of  those  entitled  to  the  property  in 
his  hands,  a  Jurisdiction  of  the  parties  to 
a  proceeding  for  such  accounting,  and  Judg- 
ment settling  the  account  and  declaring  a 
certain  party  entitled  to  the  balance,  when 
not  appealed  from,  is  final  and  conclusive, 
and  binding  upon  the  agent  and  the  sure- 
ties upon  his  bond. — Bell  v.  Wilson,  159 
Cal.  57,  112  Pac.  1100. 

An  to  liability  of  agent,  see  par.  7,  this 
note. 

6.  Same — Essential  facts  to  appointment 
of  agent. — In  order  to  warrant  the  appoint- 
ment of  an  agent  under  above  section,  it 
must  appear  to  the  court  that  a  particular 
distributee  is  a  nonresident  having  no  agent 
in  the  state.  This  showing  is  Jurisdictional, 
but  these  facts  appearing  in  making  the 
order,  it  is  not  necessary  to  the  validity 
that  it  designate  the  agent  as  appointed  for 


the   distributee    by    name. — Bell    v.    Wilson, 
159  Cal.  57,  112  Pac.  1100. 

As  to  nonresident  distributee,  see,  ante, 
S 1664,   note   pars.   104-106. 

7.  Same— Liability  of  agent. — The  agent, 
having  taken  the  property  for  whomso- 
ever might  appear  entitled  to  it,  he  and  the 
sureties  on  his  bond  are  liable  to  such  per- 
son whether  it  be  the  distributee  named  in 
the  decree  of  distribution  or  the  order,  or 
some  third  person,  such  as  the  assignee  of 
such  distributee. — Bell  v.  Wilson,  159  Cal. 
57,  112  Pac.  1100. 

As  to  accounts  of  agent,  see  par.  5,  this 
note. 

8.  Same— Not  required  when. — The  fact 
that  a  distributee  is  a  nonresident  does 
not  preclude  him  from  receiving  from  the 
executor  or  administrator  his  distributive 
share  or  require  the  appointment  of  the 
agent  to  receive  the  same  for  him.  When 
a  nonresident  knows  that  he  is  entitled  to 
a  portion  of  the  estate  he  may  be  relied 
on  to  take  measures  to  obtain  it  either 
personally  as  soon  as  the  administrator  is 
prepared  to  deliver  it,  or  to  appoint  his 
own  agent  for  that  purpose,  and  in  either 
event  furnish  the  administrator  with 
proper  vouchers  so  as  not  to  embarrass 
the  closing  of  the  estate  and  the  final  dis- 
charge of  the  administrator. — Bell  v.  Wil- 
son,   159   Cal.    57,   112   Pac.    1100. 

9.  Same— Order  made  under  above  sec- 
tion—la  a  distributive  one  and  valid  to  the 
extent  the  court  has  Jurisdiction  to  make 
it,  and  therefore  where  the  order  included 
appointment  for  a  distributee  and  an  as- 
signee of  such  distributee,  conceding  it 
was  unauthorized  and  without  Jurisdiction 
as  to  the  claims  of  the  assignee,  a  stranger 
to  the  decree,  it  was  nevertheless  valid  as 
to  the  distributee. — Bell  v.  Wilson,  159  Cal. 
57,    112   Pac.    1100. 

10.  Same  —  Primary  purpose  of  above 
section,  as  far  as  appointing  an  agent  is 
concerned,  is  to  give  him  possession  and 
charge  of  the  property  distributed  to  hold 
it  for  whomsoever  at  any  time  may  be  en- 
titled to  it.  When  originally  appointed,  he 
holds  it  as  agent  for  the  distributee,  but 
this  proceeds  from  the  fact  that  the  de- 
cree of  distribution  has  fixed  a  distributee 
as  entitled  to  the  property  and  not  from 
any  provision  of  the  statute  requiring  the 
order  to  designate  him  as  agent  of  the 
distributee.  In  law  he  holds  it  as  agent 
for  any  one  who,  subsequent  to  the  order 
of  appointment,  may  show  that  he  is  en- 
titled to  it,  whether  it  be  the  distributee 
or  some  third  person  claiming  under  him. 
— Bell  v.  Wilson,   159  Cal.  57,  112  Pac.  1100. 

11.  Attorney  for  absent  heir*— Fees  al- 
lowed—Advancements.— Where  an  attorney 
for  absent  heirs  is  appointed  by  the  court 
under  provisions  of  above  section,  or  acts 
for  such  heirs  by  agreement  respecting 
compensation,  all  amounts  allowed  such  at- 
torney by  the  court,  as  such  attorney  for 
absent  heirs,  will  be  considered  and  treated 
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as  advancements  made  upon  the  share  of 
such  absent  heir  in  the  estate. — Cooley  v. 
Miller,  168  Cal.  ISO,  142  Pac.  83. 

As  to  agKcsiest  between  attorney  and 
lelr  respecting  the  attorney's  compensa- 
tion, see  I  Kerr's  Cumulative  Current  Code 
annotations  (No.  2),  Code  Civ;  Proc.  Part, 
i  1021.  par.  1. 

12.  Estates  of  nonresident  deceased  per- 
sons—Claim*  aaralnst. — There  is  no  statute 
of  this  state  which,  in  terms,  denies  to  a 
creditor  and  resident  of  a  sister  state  the 
right  to  present  his  claim  here  against 
a  nonresident  decedent's  estate  which  is 
the  subject  of  an  ancillary  administration, 
and  in  the  absence  of  such  a  statute  comity 
will  dictate   that   such   a   claim   should   be 


entertained,  whether  the  rejection  thereof 
would  be  violative  of  article  IV  of  the 
federal  constitution  giving  equal  privileges 
and  Immunities  to  the  citizens  of  the  sev- 
eral states,  as  denying  to  every  such  citi- 
zen the  protection  of  the  law  equally  with 
citizens  of  the  state,  or  otherwise. — McKee 
v.    Dodd,    152   Cal.    642,    93    Pac.    854. 

As  to  allowance  of  part  of  cost  of  bond* 

see  stats.  1908,  p.  476  and  Stats.  1905,  p.  477. 
I  Henning's  General  Laws,  3d  ed.,  pp.  262, 
263. 

As  to  bond  of  any  one  required  to  aive 
bond,  with   corporation   aa  sole  surety,   see 

state.  1885,  p.  114;  also,  ante,  95  1056,  1057 
and  notes;  and  Kerr's  Cyc.  Pol.  Code,  2d  ed., 
9  955  subd.  4,  and  note  par.  1. 


§1692.    AGENT  TO   GIVE   BOND,   AND   HIS   COMPENSATION.    The 

agent  must  execute  a  bond  to  the  state  of  California,  to-  be  approved  by  the 
court,  or  a  judge  thereof,  conditioned  that  he  shall  faithfully  manage  and 
account  for  the  estate.  The  court  appointing  such  agent  may  allow  a  reason- 
able sum  out  of  the  profits  of  the  estate  for  his  services  and  expenses. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §275 
Probate  Act;  amendment  approved  April  16,  1880,  Code  Amdta.  1880 
(C.  C.  P.  pt.),  p.  104. 

§1883.  UNCLAIMED  ESTATE,  HOW  DISPOSED  OF.  When  personal 
property  remains  in  the  hands  of  the  agent  unclaimed  for  a  year,  and  it  appears 
to  the  court  that  it  is  for  the  benefit  of  those  interested,  it  shall  be  sold  under 
the  order  of  the  court,  and  the  proceeds  after  deducting  the  expenses  of  the 
sale,  allowed  by  the  court,  must  be  paid  into  the  county  treasury.  When  the 
payment  is  made,  the  agent  must  take  from  the  treasury  duplicate  receipts, 
one  of  which  he  must  file  in  the  office  of  the  auditor,  and  the  other  in  the  court. 

Where  any  agent  has  money  in  his  hands  as  such  agent,  and  it  appears  to 

the  court  upon  the  settlement  of  his  account  as  such  agent  that  the  balance 

remaining  in  his  hands  should  be  paid  into  the  county  treasury,  the  court  may 

direct  such  payment  and  upon  such  agent  filing  the  proper  receipt  showing 

such  payment,  the  court  shall  enter  an  order  discharging  such  agent  and  his 

sureties  from  all  liability  therefor. 

History:  Enacted  March  11,  1872,  founded  on  8  276  Probate  Act; 
amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  104;  by  Code  Commission,  Act  March  8,  1901,  Stats,  'and  Amdts. 
1900-1,  p.  232,  held  unconstitutional,  see  history,  8  5  ante;  amendment 
approved  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  293,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  506. 

§  1694.  WHEN  REAL  AND  PERSONAL  PROPERTY  OF  ABSENTEE  TO 
BE  BOLD.  The  agent  must  render  the  court  appointing  him,  annually,  an 
account,  showing : 

1.  The  value  and  character  of  the  property  received  by  him,  what  portion 
thereof  is  still  on  hand,  what  sold,  and  for  what. 

2.  The  income  derived  therefrom. 

3.  The  taxes  and  assessments  imposed  thereon,  for  what,  and  whether  paid 
or  unpaid. 
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4.  Expenses  incurred  in  the  care,  protection,  and  management  thereof,  and 

whether  paid  or  unpaid.    When  filed,  the  court  may  examine  witnesses  and 

take  proofs  in  regard  to  the  account ;  and  if  satisfied  from  such  accounts  and 

proofs  that  it  will  be  for  the  benefit  and  advantage  of  the  persons  interested 

therein,  the  court  may,  by  order,  direct  a  sale  to  be  made  of  the  whole  or  such 

parts  of  the  real  or  personal  property  as  shall  appear  to  be  proper,  and  the 

purchase-money  to  be  deposited  in  the  state  treasury. 

History:  Enacted  March  11,  1872;  amendment  approved  April  16, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  105. 

§  1695.  LIABILITY  OF  AGENT  ON  HIS  BOND.  The  agent  is  liable  on 
his  bond  for  the  care  and  preservation  of  the  estate  while  in  his  hands,  and  for 
the  payment  of  the  proceeds  of  the  sale  as  required  by  the  preceding  sections, 
and  may  be  sued  thereon  by  any  person  interested. 

History:     Enacted  March  11,  1872,  re-enactment  of  8  277  Probate  Act. 

§1696.     CERTIFICATE  TO  CLAIMANT.    When  any  person  appears  and 

claims  the  money  paid  into  the  treasury,  the  court  making  the  distribution  must 

inquire  into  such  claim,  and  being  first  satisfied  of  his  right  thereto,  must  grant 

him  a  certificate  to  that  effect,  under  its  seal ;  and  upon  the  presentation  of  the 

certificate  to  him,  the  controller  must  draw  his  warrant  on  the  treasurer  for 

the  amount. 

History:  Enacted  March  11,  1872,  re-enactment  of  8  278  Probate 
Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  105;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  232,  held  unconstitutional,  see  history,  §  6  ante. 

§  1697.  FINAL  SETTLEMENT,  DECREE,  AND  DISCHARGE.  When  the 
estate  has  been  fully  administered,  and  it  is  shown  by  the  executor  or  admin- 
istrator, by  the  production  of  satisfactory  vouchers,  that  he  has  paid  all  sums 
of  money  due  from  him,  and  delivered  up,  under  the  order  of  the  court,  all  the 
property  of  the  estate  to  the  parties  entitled,  and  performed  all  the  acts  law- 
fully required  of  him,  the  court  must  make  a  judgment  or  decree  discharging 
him  from  all  liability  to  be  incurred  thereafter. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  279  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  651,  §  98. 

DECREE  OF  DISCHARGE— ON  FINAL  9.  Same— Same— Not  otherwise. 

SETTLEMENT.  1Q   DeCrees   of   di8tribution   and   discharge—* 

1.  Accounting — Compelled  after  distribution  Take  effect  contemporaneously. 

and  before  discharge.  n    Di8eharge-Full  accounting  and  delivery 

2.  Same— Petition  for,  entitled  in  estate,  re-  *      .  -        . 

garded  bill  in  equity.  12-  Same-Not   until   property   delivered    ac- 

«    -^  ..    .       .  ...  .  .  cording  to  decree. 

3.  Decree  discharging — Allowance  of  account  a 

not  equivalent.  13.  Same— Payment  and  delivery,  prerequisite. 

4.  Same — Error  committed,  writ  of  prohibi-      14.  Same — Same — Payment  to  attorney  of  dis- 

tion  not  remedy.  tributee  wrongfully. 

5.  Same  —  Same  —  Inadvertently    made    set      15.  Same — Until  executor  clothed  with  duty. 

aside—  In  equity.  16.  Same— Same— Probate  court  has  jurisdic- 

6.  Same — Same — In  probate  court.  tion. 

7.  Same — Subsequent  to,  former  administra-      17.  Distribution  of  property — Order  discharg- 

tor  can  not  bind  estate.  ing  administrator. 

8.  Same — Void,  non-compliance  appearing  on      18.  Showing  of  payment  and  delivery — Notice 

face.  discretionary. 
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19.  Testamentary  trustee  —  Settlement  of  ac- 

count of — Pendency  of  a  similar  case 
in  another  superior  court — Prohibition. 

20.  Trust  —  Continues    until    decree    of    dis- 

charge. 

21.  Trust   estate  —  Party   entitled    to    deter- 

mined prior  to  discharge. 

1.  Accounting:  —  Compelled  after  dlatrl- 
betlaa  and  before  dlackaraje. — On  an  appli- 
cation by  an  heir,  after  attaining  majority, 
that  an  administrator,  not  discharged,  pay 
her  distributive  share  of  an  estate  with- 
held many  years  and  used  in  his  own  busi- 
ness, power  of  court  Is  not  limited  to  spe- 
cific property,  or  amount  awarded  by 
decree  of  distribution,  but  it  has  Jurisdic- 
tion to  take  an  accounting:,  and  award  in- 
terest according:  to  equitable  principles.  The 
awarding:  of  Interest  is  an  incident  to  right 
to  award  principal;  and  proceeding:  as  it 
does  in  accordance  with  principles  of  equity, 
probate  court  must  be  held  to  have  juris- 
diction to  afford  complete  and  adequate  re- 
lief in  premises,  since  equity  does  noth- 
ing- by  piecemeal. — Estate  of  Clary,  112 
Cal.  292.  294,  44  Pac  669. 

%  same — Petition  for,  entitled  la  eatate, 
retarded  bill  In  equity. — Where  petition  in 
probate  stated  all  elements  of  bill  in  equity 
for  an  accounting:,  and  was  answered  on 
merits,  and  without  objection  to  form  of 
proceeding:,  fact  that  It  was  entitled  in  es- 
tate, instead  of  being:,  in  form,  an  indepen- 
dent action,  can  make  no  difference,  and 
petition  under  these  circumstances  may  be 
regarded  as  petition  in  equity,  addressed 
to  equitable  powers  of  superior  court,  and 
form  of  its  title  is  immaterial. — Estate  of 
Clary,  112  Cal.  292,  294,  44  Pac.  569;  Es- 
tate of  Wells,  140  Cal.  849,  362,  73  Pac 
IMS. 

a.  Decree  dlneaarsjlaa;  —  Allowaace  of 
aeeaaat  not  eqnlvalent. — Mere  allowance 
if  final  account  appearing:  to  have  been 
made,  obviously  is  not  legal  equivalent  of 
decree  discharging:  administrator  from  all 
liability  to  be  incurred  thereafter,  and  such 
an  account  does  not  even  Import  all  condi- 
tions prescribed  by  statute  as  prerequisites 
of  decree  discharging:  executor  and  termi- 
nating: his  trust.  But,  if  it  did,  decree  duly 
entered  would  still  be  necessary  for  that 
purpose. — McCrea  v.  Harass  thy,  61  Cal.  146, 
151:  Estate  of  Rose,  80  Cal.  166,  170,  22 
Pac  86. 


4.  Same— Error  committed,  writ  of  pro- 
Haitian  not  remedy. — Superior  court  in  pro- 
bate has  power  to  set  aside  decree  of  dis- 
charge inadvertently  made  and  entered. 
If  error  was  committed,  It  can  not  be  cor- 
rected by  means  of  writ  of  prohibition, 
which  Issues  only  to  arrest  "the  proceed- 
ings of  any  tribunal,  corporation,  board,  or 
person,  when  such  proceeding's  are  without 
t  in  excess  of  Jurisdiction." — Wlggin  v. 
Superior  Court,  68  Cal.  898,  402. 

5.  Same  —  Same  —  Inadvertently  made, 
«et  aside— !■  canity. — A  decree  or  discharge 


of  an  executor  or  administrator,  after  stat- 
utory period  for  obtaining  relief  against 
it  as  prescribed  in  section  473,  ante,  can  be 
attacked  and  set  aside  on  ground  that  it 
had  been  inadvertently  and  prematurely  en- 
tered before  any  order  for  distribution  of 
estate  had  been  made  by  proceeding  in 
equity. — Estate  of  Hudson,  63  Cal.  464,  466; 
Dean  v.  Superior  Court,  63  Cal.  473,  478;  Es- 
tate of  Cahalan,  70  Cal.  604,  607,  12  Pac. 
427;  De  Pedrorena  v.  Superior  Court,  80  Cal. 
144,  146,  sub  nom.  In  re  Pedrorena,  22  Pac. 
71;  Lataillade  v.  Orena,  91  Cal.  666,  677,  26 
Am.  St.  Rep.  223,  27  Pac.  924;  Curtis  v. 
Schell,  129  Cal.  208,  216,  79  Am.  St.  Rep. 
112,  61  Pac.  951;  Levy  v.  Superior  Court, 
139  Cal.  690,  691,  73  Pac.  417. 

6l  Same— Same— In  probate  court. — Pro- 
bate court  has  jurisdiction  to  set  aside  its 
order  or  decree  discharging  petitioner  from 
his  office  of  administrator  upon  ground  that 
said  decree  had  been  inadvertently  made 
and  entered. — Wiggin  v.  Superior  Court,  68 
Cal.  398,  402.  9  Pac.  646;  Mace  v.  O'Reilley. 
70  Cal.  231,  236,  11  Pac.  721;  Baker  v.  Fire- 
man's Ins.  Co.,  73  Cal.  182,  186,  14  Pac.  686; 
Raine  v.  Lawler,  1  Cal.  App.  483,  486,  82 
Pac   688. 


7.  Same— Sabaequent  to,  former  adminis- 
trator can  not  bind  eatate. — J.  M.  Shirley 
was  sued  as  administrator,  and  through 
him,  in  his  supposed  representative  capac- 
ity, it  was  sought  to  obtain  foreclosure 
that  would  bind  not  only  estate,  but  all 
those  that  might  be  interested  in  property 
mortgaged.  When  that  action  was  com- 
menced, and  decree  was  entered,  there 
was  no  such  administrator,  and  hence, 
whole  proceedings  were  of  no  binding: 
validity;  they  were  to  all  intents  and  pur- 
poses nullity;  for,  by  discharge  of  admin- 
istrators, they  were  as  completely  sepa- 
rated from  business  of  estate  as  if  they 
were  dead;  and  J.  M.  Shirley  had  no  right 
to  appear  in  or  be  party  to  any  suit,  as 
representative  of  estate  which  had  passed 
from  his  hands,  and  respecting  which  his 
authority  had  long  before  then  wholly 
ceased. — Willis  v.  Farley,  24  Cal.  491,  502; 
Estate  of  Noah,  88  Cal.  468,  471,  26  Pac.  361; 
Mackay  v.  San  Francisco,  128  Cal.  678,  686. 
61  Pac.  382. 

8.  Same-— Void*  non-compliance  appear- 
ing; on  face. — If  it  appears  from  decree  dis- 
charging executor  from  all  liability  to  be 
incurred  thereunder,  that  it  has  not  been 
shown  to  probate  court  "by  satisfactory 
vouchers"  that  executor  "has  paid  all  sums 
due  from  him."  or  has  not  been  shown,  to 
satisfaction  of  court,  that  he  has  delivered 
all  property  of  estate  to  person  entitled, 
etc.,  decree,  in  so  far  as  it  attempts  to 
"discharge"  executors  would  be  void,  be- 
cause in  excess  of  Jurisdiction,  and,  being 
void,  court  of  its  own  motion,  or  on  motion 
of  any  party  in  interest,  would  be  author- 
ized to  set  aside,  or  strike  from  its  rec- 
ords, such  invalid  portion  of  decree. — Dean 
v.  Superior  Court,  63  CaL   473,  476. 
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9.  Same— Same  —  Not  otherwise. — Inas- 
much as  the  statute  does  not  require  that 
Judgment  or  decree  shall  contain  copies 
of  vouchers  mentioned  In  above  section,  or 
recite  evidence  which  shall  satisfy  court 
that  executor  has  delivered  all  property 
of  estate,  Judgment  discharging  executor, 
upon  any  construction  of  above  section  of 
code,  is  not  void  on  its  face,  unless  it 
affirmatively  appears  therefrom  that  It  was 
shown  to  court  that  executor  had  not  com- 
plied with  prerequisites  of  Judgment. — 
Dean  v.  Superior  Court,  63  Cal.  473,  476. 

10.  Decrees  of  distribution  amid  discharge 
—Take  effect  contemporaneously. — Above 
section  of  code  does  not  provide  that  dis- 
charge of  executor  can  be  made  only  after 
decree  of  distribution,  but  after  estate  has 
been  fully  administered.  Estate  would  be 
equally  ready  for  decree  of  distribution — 
after  action  of  court,  which  would  give 
legal  effect  to  distribution — whether  prop- 
erty had  or  had  not  previously  been  actually 
delivered  by  executor  to  parties  who  should 
be  determined  by  such  decree  to  be  entitled 
to  it.  If  it  is  made  to  appear  to  court  that 
property  has,  in  fact,  been  distributed  in 
manner  in  which  decree  provides  that  it 
shall  be  distributed,  there  is  no  reason  why 
decrees  of  distribution  and  discharge  should 
not  take  effect  contemporaneously. — Dean 
v.   Superior  Court,  63  Cal.   473,   476. 

11.  Discharge— Full  accounting-  and  de- 
livery.— The  word  "discharge"  is  used 
sometimes  in  sense  peculiar  to  itself,  and 
sometimes  in  sense  equivalent  to  that  of 
word  "removal."  An  executor  or  adminis- 
trator may  obtain  an  order,  or  decree,  that 
he  has  fully  accounted  and  paid  over  to 
proper  parties  entire  residue  of  estate,  af- 
ter payment  of  debts  and  expenses.  Such 
decree  is  called  a  "discharge,"  and  its 
effect  is  to  exonerate  him  and  his  sureties 
on  his  bond. — Cook  v.  Ceas,  143  Cal.  221, 
228,  77   Pac.  65. 

12.  Same — Not  until  property  delivered 
according;  to  decree. — If  executor  has  pos- 
session of  property,  his  duty  is  not  ended 
until  he  has  delivered  property  in  accord- 
ance with  decree,  and  not  until  then  can  he 
have  his  discharge.  If  property  was  in  his 
possession,  and  has  been  distributed  by  de- 
cree, he  can  not  shield  himself  from  obey- 
ing decree  by  saying  that  probate  court 
alone  had  jurisdiction. — Wheeler  v.  Bolton, 
54  Cal.  302,  305. 

13.  Same — Payment  and  delivery,  prere- 
quisite.— Jurisdiction  by  probate  court  over 
an  administrator  or  executor  does  not  cease 
until  his  final  discharge;  and  it  is  only  af- 
ter payment  and  delivery  of  all  property  of 
estate  to  those  entitled,  and  production  of 
satisfactory  proof  of  fact  that  he  is  en- 
titled to  his  final  discharge. — Estate  of 
Clary,  112  Cal.  292,  294,  44  Pac.  569;  McAdoo 
v.  Sayre,  145  Cal.  344,  349,  78  Pac.  874. 

14.  Same— Same — Payment  to  attorney 
of  distributee  wrongfully,  liability  there- 
for not  affected   by   the  judgment  or  order 


discharging  executor  from  liability.— 
Bryant  v.  Mcintosh,  3  Cal.  App.  95,  84  Pac 
440. 


15.  Same— Until  executor  clothed  with 
duty. — Until  entry  of  decree  of  discharge, 
trust  still  continues  In  contemplation  of 
law  and  executor  remains  clothed  with 
duty  and  authority  of  his  office. — McCrea  v. 
Haraszthy,  51  Cal.  146,  151;  Dohs  v.  Dons, 
60  Cal.  255,  260;  Dean  v.  Superior  Court,  63 
Cal.  473,  475;  Estate  of  Rose.  80  Cal.  166, 
170,  22  Pac.  86;  Estate  of  Clary.  112  Cal. 
292,   294,   44   Pac.   569. 


16.  Same  Same  Probate  court  has  Ju- 
risdiction.— Until  final  discharge  of  execu- 
tor or  administrator  probate  court  will 
retain  jurisdiction,  not  alone  of  administra- 
tor, but  of  property  of  estate  in  his  hands, 
and  may  compel  proper  distribution  of  lat- 
ter in  accordance  with  its  decree  by  fur- 
nishing: delinquent  trustee  if  necessary  as 
for  contempt. — McCrea  v.  Haraszthy,  51 
Cal.  146,  160;  Dohs  v.  Dohs,  60  Cal.  255.  260; 
Estate  of  Clary,  112  Cal.  292,  294,  44  Pac. 
669. 

17.  Distribution  of  property — Order  dis- 
charging; administrator. — Where  an  ad- 
ministratrix of  the  estate  of  a  deceased  per- 
son, who  has  delivered  all  the  property 
of  the  deceased  in  accordance  with  a  de- 
cree of  distribution,  and  whose  final  ac- 
count has  been  settled  she  is  entitled,  un- 
der the  provisions  of  the  above  section,  to 
be  discharged  "from  all  liability  to  be  in- 
curred thereafter"  where  there  is  nothing 
in  the  record  showing  that  an  appeal  had 
been  taken  or  that  any  stay  of  proceedings 
under  the  decree  of  distribution  had  been 
obtained,  or  indicating*  that  an  administra- 
tor was  necessary  to  represent  the  estate 
in  some  further  proceedings  connected 
therewith,  notwithstanding  the  fact  that 
at  the  time  the  discharge  was  granted,  the 
time  in  which  to  appeal  from  the  decree 
of  distribution  had  not  yet  expired. — Nason 
v.  Superior  Court,  29  Cal.  App.  448,  179  Pac. 
454.  , 

18.  Showing  of  payment  and  delivery— 
Notice  discretionary.  —  Although  showing 
that  executor  or  administrator  has  paid 
balance  or  delivered  property  to  parties  en- 
titled, is  not  usually  styled  account,  it  has 
all  essential  attributes  thereof,  and,  al- 
though code  does  not  require  notice  to  be 
given  thereof,  there  can  be  no  doubt  that 
court  would  have  power,  if  occasion  arose 
to  require  notice  to  be  given  to  distributees 
in  order  to  facilitate  determination  of  ques- 
tion wheth'er  or  not  delivery  had  been  made 
at  all,  and  if  made,  whether  it  was  to 
proper  parties. — McAdoo  v.  Sayre,  145  Cal. 
344.   349,  78  Pac.   874. 

19.  Testamentary  trustee — Settlement  of 
account  of— Pendency  of  similar  case  in 
another  superior  court— Prohibition. — Un- 
der the  provisions  of  the  above  section  a 
superior  court  has  Jurisdiction  to  settle  the 
account  of  a  testamentary  trustee  and  can 
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not  be  restrained  by  writ  of  prohibition 
from  settling  such  account,  notwithstand- 
ing the  pendency  of  a  similar  proceeding 
in  the  superior  court  of  another  county, 
because  the  former  court,  having  juris- 
diction, its  action  can  not  be  controlled  by 
the  writ,  even  in  a  case  when  the  court  is 
proceeding  erroneously. — Dowdall  v.  Su- 
perior Court,  1S3  Cal.  348,  sub  nom.  In  re 
Dowdall,  191  Pac.  685,  following  the  doc- 
trine in  Southern  Pac.  R.  Co.  v.  Superior 
Court,  68  CaL    607. 

Ml  Trumt  —  Coatlnwe*  until  decree  of 
dlsebarsje. — Until  entry  of  decree  provided 
for  in  above  section  "the  trust  still  con- 
tinues in  contemplation  of  law,  and  execu- 
tor remains  clothed  with  duty  and  authority 
of  his  office."  Until  entry  of  such  decree 
estate  is  not  settled. — Dons  v.  Dohs,  60  Cal. 
255,  260;  Dean  v.  Superior  Court,  63  Cal.  473, 


475;   Estate   of  Clary,  112   Cal.   292,   294,   44 
Pac.  569. 

21.  Trust  estate— Party  entitled  to  de- 
termined prior  to  dl»chara?e« — In  an  appli- 
cation for  writ  of  prohibition  to  prevent 
Judge  from  making  an  order  declaring 
trust  terminated,  and  directing  certain  tes- 
tamentary trustees  to  pay  over,  convey, 
and  deliver  trust  property  to  beneficiaries, 
court  has  power,  under  above  section,  and 
it  is  its  duty  whenever  power  is  invoked, 
to  ascertain  who  is  entitled  to  trust  es- 
tate already  delivered  by  trustee,  and  that 
which  yet  remains  to  be  delivered,  and 
make  such  orders  as  may  be  necessary  to 
enable  trustee  to  make  final  settlement 
with  beneficiary  in  safety,  and  secure  final 
settlement  of  his  account,  which  will  en- 
title him  to  discharge. — McAdoo  v.  Say  re, 
145  Cal.  344,  849,  78  Pac  874. 


§  1696.    DISCOVERT  OF  PROPERTY.     The  final  settlement  of  an  estate, 

as  in  this  chapter  provided,  shall  not  prevent  a  subsequent  issue  of  letters 

testamentary  or  of  administration  or  of  administration  with  the  will  annexed. 

if  other  property  of  the  estate  be  discovered,  or  if  it  become  necessary  or  proper 

for  any  cause  that  letters  should  be  again  issued. 

History:  Enacted  March  11,  1872,  re-enactment  of  $280  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  661,  8  99;  February  13, 
1872,  StaU.  1871-2,  p.  85,  $  1;  amendment  approved  March  24,  1874, 
Code  Amdts.  1873-4,  p.  373. 

As  to  after-discovered  property,  see,  ante,  S  1664,  note  pars.  3-5. 


ARTICLE  V. 


[New  article  added  by  Act  March  19,  1889,  Stats,  and  Amdts.  1889,  pp.  337,  338,  and  made 
to  "apply  to  all  estates  of  decedents,  where  a  final  decree  of  distribution  has  not  been  made." 
la  effect  immediately.] 

ACCOUNTS  OF  TRUSTEES.     DISTBIBUTION. 

$ 1699.    Superior  court   not   to   lose  jurisdic-  §  1702.     Trustee  may  decline.    Resignation  of 
tion  by  final  distribution.  executor.     Appointment  by  court. 

1 1700.  Compensation  of  trustees.  $  1703.     Jurisdiction. 

11701.  Appeal  from  decree  settling  account  $  1703 l/2.  Distribution  of  estate;  deposit  with 

of  trustee.  county  treasurer,  when. 

§1699.  SUPERIOR  COX7RT  NOT  TO  LOSE  JURISDICTION  BT  FINAL 
DISTRIBUTION.  Where  any  trust  has  been  created  by  or  under  any  will  to 
continue  after  distribution,  the  superior  court  shall  not  lose  jurisdiction  of  the 
estate  by  final  distribution,  but  shall  retain  jurisdiction  thereof  for  the  pur- 
pose of  the  settlement  of  accounts  under  the  trusts.  And  any  trustee  created  by 
any  will,  or  appointed  to  execute  any  trust  created  by  any  will,  may,  from  time 
to  time,  pending  the  execution  of  his  trust,  or  may,  at  the  termination  thereof, 
render  and  pray  for  the  settlement  of  his  accounts  as  such  trustee,  before  the 
superior  court  in  which  the  will  was  probated,  and  in  the  manner  provided  for 
the  settlement  of  the  accounts  of  executors  and  administrators.  The  trustee, 
or,  in  case  of  his  death,  his  legal  representatives,  shall,  for  that  purpose,  pre- 
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sent  to  the  court  his  verified  petition,  setting  forth  his  accounts  in  detail,  with 
a  report  showing  condition  of  trust  estate,  together  with  a  verified  statement  of 
said  trustee,  giving  the  names  and  post-office  addresses,  if  known,  of  the  cestui 
que  trust,  and  upon  the  filing  thereof,  the  clerk  shall  fix  a  day  for  the  hearing, 
and  give  notice  thereof  of  not  less  than  ten  days,  by  causing  notices  to  be 
posted  in  at  least  three  public  places  in  the  county,  setting  forth  the  name  of 
♦he  trust  estate,  the  trustee,  and  the  day  appointed  for  the  settlement  of  tha 
account.  The  court,  or  a  judge  thereof,  may  order  such  further  notice  to  be 
given  as  may  be  proper.  Such  trustee  may,  in  the  discretion  of  the  court,  upon 
application  of  any  beneficiary  of  the  trust,  or  the  guardian  of  such  beneficiary, 
be  ordered  to  appear  and  render  his  account,  after  being  cited  by  service  of 
citation,  as  provided  for  the  service  of  summons  in  civil  cases,  and  such  applica- 
tion shall  not  be  denied  where  no  account  has  been  rendered  to  the  court  within 
six  months  prior  to  such  application.  Upon  the  filing  of  the  account  so  ordered, 
the  same  proceedings  for  the  hearing  and  settlement  thereof  shall  be  had  as 
hereinabove  provided. 

History:  Enactment  approved  March  19,  1889,  Stats,  and  Amdts. 
1889,  p.  337;  amendment  approved  March  18,  1895,  Stats,  and  Amdts. 
1896,  p.  64;  March  26,  1901,  Stats,  and  Amdts.  1900-1,  p.  47;  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  232,  held 
unconstitutional,  see  history,  §  5  ante;  amendment  approved  March 
20,  1909,  Stats,  and  Amdts.  1909,  p.  607. 


ACCOUNTING  OF  TRUSTEE. 

1,2.  Beneficiary   alone   compels   trustee   to 
account. 

3.  Continuance  of  administration  intended 

— Appointing  trustees. 

4.  Desires  of  testator — Fully  carried  out 

only  through  trustees. 

5.  Effect  of  trust  —  Instrument  involved 

on  final  account. 

6.  Object  of  section — Convenient  mode  of 

determining  trust  executed. 

7.  Same—Judicial  determination. 

8.  On  objections  to  account — Court  deter- 

mines if  party  interested. 

9.  Person  entitled — Determined  in  settle- 

ment of  accounts. 

10.  Same — Same— And   estate   deliverable. 

11.  Same — On  settlement  of  trust. 

12.  Testamentary  trustee — Created,  not  by 

decree,  but  by  will. 

13.  Same — Devisee  under  will. 

14.  Trust  accepted — Devolves  upon   repre- 

sentative. 

1 5, 16.  Trustee — Allowed  expenses  of  law  suit 
and  attorney's  fees. 

17.  Same — Delay  to  act  renders  liable  to 

beneficiaries. 

18.  Same  —  Discharged,    completely    sepa- 

rated from  business  of  estate. 

19.  Same — Should  settle  and  distribute  as 

soon  as  may  be. 

20.  Same — Subject  to   account — Until  de- 

livery to  beneficiary. 

21.  Same — Unincorporated  society  as  trus- 

tee— Controlled  by  court. 
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22.  Trustee's  account  —  Balanced  only  by 

disposing  of  estate. 

23.  Same — Distinct  from  accounts  of  exec- 

utors. 

24.  Same — Not   settled  without   determin- 

ing beneficiary. 

25.  Same — Same — Until   account    declared 

correct. 

1.  Beneficiary  alone  compel*  trustee  to 
account. — Above  section  gives  right  to  ap- 
ply for  an  order  on  trustees  for  an  ac- 
count, exclusively  to  beneficiary,  or  hi* 
guardian. — McAdoo  v.  Say  re,  145  Cal.  344. 
346,  78  Pac.  874. 

2.  Even  if  this  provision  were  omitted 
such  right  would  still  be  limited  to  those 
having  some  interest  in  trust,  or  in  trust 
property. — McAdoo  v.  Sayre,  145  Cal.  344, 
346,  78  Pac.  874. 

ft.  Continuance  of  administration  In- 
tended —  Appointing  trustees. — Whatever 
may  have  been  object  of  testator  in  creat- 
ing testamentary  trust,  and  appointing  one 
of  trustees  as  executrix,  certain  it  is  that 
he  would  not  have  appointed  trustees  at 
all  if  he  had  intended  to  commit  manage- 
ment of  estate  exclusively  to  executrix,  and 
that  it  should  reach  his  heirs  at  law,  or 
beneficiaries  of  trust,  directly  through  dis- 
tribution by  the  executrix,  and  administra- 
tion then  to  cease. — Estate  of  O'Connor,  2 
Cal.   App.   470,   84   Pac.   317. 

4.  Desire*  of  testator— Fully  carried  oat 
only  through  trustees. — Relation  of  testa- 
mentary trustee  to  trust  property  is  differ- 
ent from  that  of  executor;  and  desires  of 
testator    can     be     fully     carried     out 


only 
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such  implies  wish  on  part  of  testator  that 
It  should  be  done. — Estate  of  O'Connor,  2 
CaL  App.  470,   84   Pac.   317. 

6.  Effect  of  trout— Instrument  Involved 
•■  teal  account. — The  settlement  of  final 
account  of  testamentary  trustee,  In  ac- 
cordance with  provisions  of  above  section, 
will  necessarily  Involve  decision  as  to  ef- 
fect of  instrument  by  which  trust  was 
created  in  order  to  ascertain  who  is  en- 
tilled  to  trust  estate,  and  determine  whether 
or  not  trustee  has  properly  disposed  of  it 
in  execution  of  trust.  In  many  cases,  de- 
termination of  this  question  will  be  neces- 
sary upon  settlement  of  current  accounts, 
but  in  case  of  final  account,  showing  com- 
plete execution  of  trust,  it  will  always  be 
necessary. — McAdoo  v.  Sayre,  145  Cal.  344, 
148,  78  Pac.  874. 

«.  Object  of  section— Convenient  mode 
•f  determining  trust  executed. — The  object 
of  above  section  was  to  provide  convenient 
and  effectual  mode  of  procedure  by  which 
to  secure  judicial  determination,  binding: 
on  all  persons  interested,  that  estate  is  all 
accounted  for,  accounts  fully  settled,  and 
trust  executed. — McAdoo  v.  Sayre,  145  Cal. 
344,  S48,  78  Pac.  874. 

7.  Same  —  Judicial  determination. — Ob- 
ject of  above  section  was  to  provide  con- 
venient and  effectual  method  of  procedure 
by  which  to  secure  Judicial  determination, 
binding  on  all  persons  interested,  that  es- 
tate is  all  accounted  for,  accounts  fully 
settled,  and  trust  executed. — McAdoo  v. 
•*rre,  145  CaL  844,  349,  78  Pac.  874. 

8.  On  objections  to  account— Court  deter- 
laea  If  party  interested. — The  trustee  has 
right,  when  an  account  presented  by  him 
Is  attack  by  objections  at  hearing:,  or 
when  he  is  cited  to  appear  and  render  an 
tccount,  to  make  preliminary  objection  that 
person  who  thus  invokes  action  of  court 
with  regard  to  trust  has  himself  no  inter- 
est in  property,  and  hence  can  not  be  heard 
to  make  his  objection  or  demand  an  ac- 
counting. This  objection  of  trustee  may 
be  disputed,  and  thereupon  court  must  de- 
termine whether  or  not  such  party  is  bene- 
ficiary, or  is  interested  in  trust. — McAdoo 
r.  Sayre,  145   Cal.   344,   347,   78    Pac.    874. 

8.  Person  entitled— Determined  In  settle- 
■*»*  of  accounts. — Upon  consideration  of 
Questions  usually  involved  in  settlement 
of  accounts  of  trustees  of  any  class  of 
truats,  it  is  apparent  that  court  having: 
jurisdiction  of  matter  of  such  settlement, 
*Ten  if  its  functions  be  limited  to  mere 
ucertainraent  of  balance,  must  frequently 
be  called  upon  to  determine  who  Is  en- 
titled to  property. — McAdoo  v.  Sayre,  145 
C*l.  !44.  346,  78  Pac.  874. 

lt>    Same     Same— And  estate  deliverable. 

—In  proceeding;  for  settlement  of  final  ac- 
count of  the  trustees,  court  has  power,  and 
it  is  Its  duty,  whenever  power  is  Invoked,  to 
ascertain  who  is  entitled  to  trust  estate 
already  delivered  by  trustee,  and  also  that 
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make  such  orders  as  may  be  necessary  to 
enable  trustee  to  make  final  settlement 
with  beneficiary  In  safety,  and  secure  final 
settlement  of  his  account  which  will  en- 
title him  to  discharge. — McAdoo  v.  Sayre, 
145  Cal.  344,   350,   78  Pac.   874. 

11.  Same— On  settlement  of  trust. — In- 
dependent of  any  necessity  arising:  from 
dispute  over  specific  items  of  account  of 
trustee,  or  over  right  to  contest  same, 
court  has  general  power,  upon  final  settle- 
ment at  temination  of  trust,  to  dispose  of 
entire  matter  of  trust  by  determining-  who, 
by  terms  of  trust,  is  entitled  to  property, 
and  directing:  trustees  to  turn  over  same 
to  such  person. — McAdoo  v.  Sayre,  145  Cal. 
344,  348,   78  Pac.  874. 

12.  Testamentary  trustee  —  Created,  not 
by  decree,  but  by  will.  —  A  testamentary 
trustee  does  not  become  such  by  virtue 
alone  of  decree  of  distribution,  although 
his  fuller  and  more  complete  powers  and 
duties  are  thus  devolved  upon  him;  but 
he  takes  as  trustee  under  will  at  death  of 
testator. — Estate  of  O'Connor,  2  Cal.  App. 
Dec.   470,  84  Pac.  317. 

18.  Same  —  Devisee  under  will.  —  Testa- 
mentary trustee  is  devisee  under  will,  and 
though  he  may  not  deal^with  property  as 
fully  as  he  may  after  distribution,  it  is  not 
perceived  why  he  may  not  exercise  rights 
and  Dowers,  as  mav  any  other  devisee  in 
proper  case  and  under  justifiable  circum- 
stances.— Estate  of  O'Connor,  2  Cal.  App. 
470,    84    Pac.    317. 

14.  Trust  accepted-— Devolves  upon  rep- 
resentative.— Where  a  trust  devolved  upon 
a  person  in  his  lifetime  by  a  decree  of  dis- 
tribution, and  his  acceptance  thereof  has 
been  established  by  acts  performed  by  him. 
upon  his  death  the  trust  devolves  upon  his 
personal  representatives. — Tyler  v.  Mayre. 
95  Cal.  160,  168,  27  Pac.  160,  30  Pac.  196; 
Kauffman  v.  Foster,  3  Cal.  App.  741,  86 
Pac.    1108. 

15.  Trustee  —  Allowed  expenses  of  law- 
suit and  attorney's  fees.  —  Where  it  was 
necessary  for  the  trustees  to  bring:  an  ac- 
tion, they  are  entitled  under  the  code  and 
the  general  rule  to  the  expenses,  including 
attorney's  fees,  Incurred  in  discharging: 
their  duty  in  that  regard  under  the  trust. 
— Mitau  v.  Roddan,  149  Cal.  1,  6  L.  R.  A. 
(N.   S.)    275,   84   Pac.   145. 

16.  Thus,  where  testamentary  trustee 
was  compelled  to  institute  suit  to  compel 
distribution  to  him  of  the  portion  of  the 
estate  of  which  he  was  to  be  trustee,  he  Is 
entitled  to  an  allowance  for  counsel  fees 
In  the  action. — Estate  of  O'Connor,  2  Cal. 
470,   84  Pac.   317. 

17.  Same — Delay  to  act  renders  liable  to 
beneficiaries. — When  trustees  should  take 
the  step,  where  will  names  one  of  them  as 
executrix,  or  under  what  circumstances, 
it  is  not  necessary  to  speculate;  the  court 
will  be  ultimate  judge  upon  case  presented 
But  clearly,  it  is  duty  of  trustees  to  take 
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such  action  under  all  proper  circumstances, 
and  failure  to  do  so  renders  them  liable 
to  beneficiaries,  if  loss  of  estate  or  damage 
thereto  ensue. — Estate  of  O'Connor,  2  Cal. 
App.   470,   84  Pac.  317. 

18.     Same  —  Discharged,    completely    sep- 
arated from  business  of  estate. — It  was  no 

doubt  intended  by  legislature  that  trustees, 
without  any  independent  proceeding,  or 
without  being:  called  upon  by  beneficiaries, 
might  file  their  accounts  in  court  in  which 
estate  was  administered,  and  have  it  set- 
tled as  matter  of  convenience.  It  could 
not  have  been  intended  that  court  could 
retain  Jurisdiction  as  to  property  of  trust, 
or  that  its  jurisdiction  could  be  exclusive. 
The  administration  was  closed,  accounts 
or  executors  allowed,  and  property  distrib- 
uted to  them  in  different  capacity.  By  their 
discharge  as  executors,  they  were  as  com- 
pletely separated  from  business  of  estate 
as  if  they  had  been  dead. — Mackay  v.  San 
Francisco,  128  Cal.  678,  684,  61  Pac.  382. 

10.     Same  —  Should    settle   and    distribute 

as  soon  as  may  be. — Policy  of  probate  law 
is  to  reach  final  settlement  and  distribution 
of  estate  as  soon  as  may  be,  whether  de- 
ceased dies  testate  or  intestate,  and  this 
should  be  no  less  policy  where  trustees  are 
by  will  made  devisees  in  trust. — Estate  of 
O'Connor,  2  Cal.   *pp.  470,  84  Pac.  317. 

20.*  Same— Subject  to  account— Until  de- 
livery to  beneficiary.  —  The  trustee  may, 
upon  termination  of  trust,  deliver  prop- 
erty to  beneficiary  before  presenting  his 
accounts  for  settlement,  or  he  may  present 
his  account  for  compensation  and  expenses 
and  obtain  settlement  to  that  extent  before 
proceeding*  to  make  settlement  with  benefi- 
ciary, and  then  present  for  settlement  sup- 
plementary account  for  balance.  But  in 
either  case  he  has  not  fully  accounted  until 
he  has  thus  disposed  of  entire  estate,  and 
he  will  remain  subject  to  be  called  on  to 
account  until  this  is  done,  and  until  court, 
having1  jurisdiction  of  account,  has,  upon 
hearing,  declared  account  correct,  and 
trust  fully  executed. — McAdoo  v.  Sayre,  145 
Cal.  344,  348,  78  Pac.  874. 

21.  Same  —  Unincorporated  society  as 
trustee  Controlled  by  court. — An  unincor- 
porated society,  such  as  a  lodge  of  Free 
and  Accepted  Masons,  to  whom  a  court  of 
competent  jurisdiction  has  distributed  cer- 
tain personal  property  upon  the  use  and 
trust  in  such  decree  of  distribution  speci- 
fied is  held  so  far  under  the  control  of  a 
court  of  equity  that  it  may  be  compelled 
to  execute  the  duties  of  the  trust,  and  can 
be  dealt  with  for  a  breach  thereof. — Estate 
of    Winchester,    133    Cal.    271,    274,    65    Pac. 


475;  Kauffman  v.  Foster,  3  Cal.  App.  741,  86 
Pac.  1108. 

22.     Trustee's  account*— Balanced  only  by 
disposing  of  estate. — Every  trustee  who,  by 
terms    of    instrument    creating    trust    has 
possession   or  control   of  trust   property,  is 
chargeable    in    his    account    with    whole   of 
estate  thus  committed  to  his  hands.    Aside 
from   his    allowance   for   compensation    and 
expenses,  he  can  not,  in  his  account,  obtain 
credit    against    this    charge,    except    as    he 
may    dispose    of    trust    property    to    benefi- 
ciary in  lawful  execution  of  trust,  in  which 
case    he    is    entitled    to    credit    thereon    for 
property  so  disposed  of,  and   when   he  has 
thus  disposed  of  it,  his  account  then  stands 
balanced,   and    then   only   has    he    fully   ac- 
counted   and    become    entitled    to    his    dis- 
charge.— McAdoo  v.  Sayre,  145  Cal.  344,  34 S. 
78  Pac.   874. 

28.  Same— Distinct  from  accounts  of  ex- 
ecutors.— By  above  section,  probate  court 
retains  jurisdiction  for  purpose  of  settling 
trustees'  accounts,  and  it  was  held  in  Mc- 
Adoo v.  Sayre,  145  Cal.  344,  78  Pac.  874,  that 
court,  upon  final  accounting,  has  power  to 
dispose  of  entire  matter  of  trusts  by  deter- 
mining who  is  entitled  to  property,  and 
directing  trustees  to  turn  it  over  to  per- 
sons entitled  thereto.  But  accounts  thus 
settled  are  accounts  of  trustee  acting  in 
that  capacity,  and  are  separate  and  dis- 
tinct from  accounts  of  executors,  which 
latter  are  settled  before  or  at  time  of  final 
distribution.  —  Estate  of  O'Connor,  2  Cal. 
App.  470,  84  Pac.  317. 

24.  Same— Not  settled  without  determin- 
ing; beneficiary. — Upon  an  account  by  trus- 
tee, where  there  are  two  or  more  parties 
each  claiming  to  be  beneficiaries,  trustee 
may  be  Justly  entitled  to  credits,  if  one 
of  these  parties  is  real  beneficiary,  which 
he  could  not  have,  if  other  was  party  in- 
terested. The  account  can  not  be  settled 
without  determination  of  question  as  to 
which  party  is  entitled.  Considered  as 
mere  matter  of  power,  therefore,  court 
must  have  authority  in  such  proceeding 
whenever  necessity  properly  arises  to  de- 
termine who  are  persons  entitled  as  benefi- 
ciaries.— McAdoo  v.  Sayre,  145  Cal.  344,  347, 
78  Pac.  874. 


25.  Same— Same— Until  account  declared 
correct. — A  trustee  has  not  fully  accounted 
until  he  has  disposed  of  entire  estate,  and 
he  will  remain  subject  to  be  called  upon 
to  account  until  this  is  done,  and  until 
court  having  jurisdiction  of  accounts  has, 
upon  hearing,  declared  account  correct  and 
trust  fully  executed. — McAdoo  v.  Sayre,  145 
Cal.   344;  348,   78  Pac.   874. 


§1700.  COMPENSATION  OF  TRUSTEES.  On  all  such  accountings  the 
court  shall  allow  the  trustee  or  trustees  the  proper  expenses  and  such  compen- 
sation for  services  as  the  court  may  adjudge  to  be  just  and  reasonable,  and 
shall  apportion  such  compensation  among  the  trustees  according  to  the  services 
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rendered  by  them  respectively,  and  may  in  its  discretion  fix  a  yearly  compen- 
sation for  the  trustee  or  trustees  to  continue  as  long  as  the  court  may  judge 
proper. 

History:     Enactment  approved  March  19,  1889,  Stats,  and  Amdts. 
1889,  p.  338. 


COMPENSATION  OF  TRUSTEES. 

1.  Executors  —  No  fees  on  property  not  of 

estate. 

2.  Expenses  of  trustees — Allowed  in  discretion 

of  court. 

3.  Same — Same — No  restriction  on  court. 

4.  Same — Before  distribution. 

5.  Relation  of  trustee  to  property  begins  be- 

fore distribution. 

6.  Same — Duty  devolves  upon  trustees. 

7.  Settlement  of  first  account — Compensation 

of  trustee — Adequacy  of. 

1.  Executor*  No  fees  on  property  not 
•f  estate. — In  an  action  to  recover  from 
trustees  appointed  by  will  of  divorced  hus- 
band of  plaintiff,  money  which  they  had 
received  as  proceeds  of  her  one-third  in- 
terest,—certain  real  estate  awarded  to  her 
by  decree  in  an  action  of  divorce  against 
her  husband,  which  was  not  subject  to  his 
testamentary  disposition, — the  claim  set  up 
that  their  trust  as  executors  covered  whole 
property,  and  not  simply  two-thirds  of 
property,  and  that  they  were  entitled  to 
fees  and  commissions  for  administering" 
whole  In  absence  of  any  agreement  on  her 
part,  can  not  be  sustained. — Berghauser  v. 
Bianckenburg,  86  Cal.  316,  317,  24  Pac.  1062. 

2.  Expenses  of  trustees  Allowed  In  dis- 
cretion of  court* — Court  may  allow  to  trus- 
tee expense  of  counsel  or  otherwise,  and 
its  Jurisdiction  is  not  in  any  wise  depen- 
dent upon  power  of  court  to  allow  an 
executor  his  expenses  in  securing  probate 
of  will.  When  trustees  have  been  com- 
pelled to  act,  and  necessity  for  action  finds 
justification  by  their  success,  there  is 
neither  justice  nor  reason  in  denying  to 
court  power  to  determine  whether  or  not 
they  should  be  paid  their  necessary  ex- 
penses out  of  fund. — Estate  of  O'Connor,  2 
Cal.  App.   470,   84  Pac.   317. 


8.     Sane— Same— No  restriction  on  eovrt. 

— There  is  not  In  above  section  and  sec- 
tion 1699,  ante,  any  restriction  put  upon 
powers  of  court  to  settle  accounts  of  trus- 
tees according:  to  principles  adopted  by 
courts  of  equity.  Between  solicitor  and 
client  general  rule  Is  that  trustee  will  be 
allowed  his  costs  whether  plaintiff  or  de- 
fendant, and  the  court  had  Jurisdiction  to 
determine  what,  if  any,  allowance  should 
be  paid  out  of  trust  estate  for  services  of 
counsel  of  trustee  in  procuring  distribu- 
tion of  property  to  trustees.  —  Estate  of 
O'Connor.  2  Cal.   App.   470,   84   Pac.   317. 

4.    Same  —  Before       distribution.  —  When 
testamentary    trustee,    before    distribution. 


acts  In  interest  of  trust  estate  and*  for  Its 
protection  and  to  carry  out  wishes  of  tes- 
tator, superior  court  may  make  allowance 
for  his  expenses  for  counsel  fees  or  other- 
wise. It  would  endanger  safety  of  trust 
property,  leading  to  defeating  objects  of 
testator,  to  thus  tie  hands  of  court.  A  re- 
sponsible person  would  hesitate  to  assume 
duty  so  Important  In  discharge  of  which 
he  must  necessarily  incur  expenses  and  de- 
vote personal  attention  if  under  no  cir- 
cumstances he  could  be  compensated  from 
trust  estate  he  has  safeguarded. — Estate  of 
O'Connor,  2  Cal.  App.  470,  84  Pac.  317. 

5.  Relation  of  trustee  to  property  begins 
before  distribution., — By  section  1699,  ante, 
Jurisdiction  <is  retained  by  superior  court 
"for  purpose  of  settlement  of  accounts 
under  trusts,"  where  trust  created  by  will 
continues  after  distribution.  The  testa- 
mentary trustee's  relation  to  trust  prop- 
erty begins  before  distribution,  and  his  ex- 
penses incurred  in  discharge  of  duties  he 
owes  to  trust  are  by  above  section  and  sec- 
tion 1699,  ante,  not  limited  to  such  only  as 
arise  after  distribution. — Estate  of  O'Con- 
nor,   2   Cal.   App.    470,    84   Pac.   317. 

6.  Same— Duty  devolves  upon  trustees. — 

That  duty  respecting  trust  property  may 
devolve  upon  trustees  before  distribution, 
and  that  liability  may  attach  to  them  for 
failure  to  discharge  that  duty,  rests  both 
upon  reason  and  authority.  Whatever  may 
have  been  object  of  testator  in  creating 
testamentary  trust,  and  appointing  one  of 
trustee's  as  executrix,  certain  it  is  that  he 
would  not  have  appointed  trustees  at  all  if 
he  had  Intended  to  give  management  of 
estate  exclusively  to  executrix,  and  that  it 
should  reach  his  heirs  at  law  or  benefi- 
ciaries of  trust  directly  through  distribu- 
tion by  executrix  and  administration  then 
to  cease.  Having  devised  estate  to  trus- 
tees, it  became  their  duty,  having  accepted 
trust,  to  obtain  control  of  trust  property. — 
Estate  of  O'Connor,  2  Cal.  App.  470,  84  Pac. 
317. 

7.  Settlement  of  first  aceount— Compen- 
sation of  trustee — Adequacy  of. — An  allow- 
ance to  a  trustee  on  the  settlement  of  his 
first  account  of  a  sum  of  two  hundred  dol- 
lars for  fourteen  months'  services  in  the 
management  and  control  of  the  trust  es- 
tate, is  not  so  inadequate  as  to  justify  the 
interference  of  an  appellate  court  where 
the  trust  fund  was  invested  in  sound  bonds, 
and  except  for  a  sale  of  a  few  of  these 
bonds,  and  the  substitution  of  others  in 
their  place,  the  trustee  had  little  to  do  be- 
yond collecting  and  remitting  the  Income. — 
Estate  of  Prescott,  179  Cal.  192,  175  Pac, 
895. 
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§  1701.    APPEAL  FROM  DECSEE  SETTLING  ACCOUNT  OF  TRUSTEE. 

From  a  decree  settling  such  account  appeal  may  be  taken  in  the  manner  pro- 
vided for  an  appeal  from  a  decree  settling  the  account  of  an  executor  or  admin- 
istrator. The  decree  of  the  superior  court,  if  affirmed  on  appeal  or  becoming 
final  without  appeal,  shall  be  conclusive. 

History:  Enactment  approved  March  19,  1889,  Stats,  and  Amdts. 
1889,  p.  338. 

§1702.  TRUSTEE  HAT  DECLINE.  RESIGNATION  OF  EXECUTOR. 
APPOINTMENT  BY  COURT.  Any  person  named  or  designated  as  a  trustee 
in  any  will  which  has  been  or  shall  hereafter  be  admitted  to  probate  in  this 
state  may,  at  any  time  before  final  distribution,  decline  to  act  as  such  trustee, 
and  an  order  of  court  shall  thereupon  be  made  accepting  such  resignation ;  but 
the  declination  of  any  such  person  who  has  qualified  as  trustee  shall  not  be 
accepted  by  the  court,  unless  the  same  shall  be  in  writing  and  filed  in  the 
matter  of  the  estate  in  the  court  in  which  the  administration  is  pending,  and 
such  notice  shall  be  given* thereof  as  is  required  upon  a  petition  praying  for 
letters  of  administration. 

[Appointment  to  vacancy.]  The  court  in  which  the  administration  is  pend- 
ing shall  have  power  at  any  time  before  final  distribution  to  appoint  some  fit 
and  proper  person  to  fill  any  vacancy  in  the  office  of  trustee  under  the  will, 
'whether  resulting  from  such  declination,  removal,  or  otherwise;  provided,  it 
shall  be  required  by  law  or  necessary  to  carry  out  the  trust  created  by  the  will, 
that  such  vacancy  shall  be  filled;  and  every  person  so  appointed  shall,  before 
acting  as  trustee,  give  a  bond  such  as  is  required  by  section  one  thousand  three 
hundred  eighty-eight  of  this  code,  of  a  person  to  whom  letters  of  administra- 
tion are  directed  to  issue.  Such  appointment  may  be  made  by  the  probate 
judge  upon  the  written  application  of  any  person  interested  in  the  trust  filed 
in  the  probate  proceedings,  and  shall  only  be  made  after  notice  to  all  parties 
interested  in  the  trust,  given  in  the  same  manner  as  notice  is  required  to  be 
given  of  the  hearing  upon  the  petition  for  the  probate  of  a  will.  In  each  of 
the  preceding  cases  the  court  may  order  such  further  notice  as  shall  seem  nec- 
essary. In  accepting  a  declination  under  the  provisions  of  this  section,  the 
court  may  make  and  enforce  any  order  which  may  be  necessary  for  the  preser- 
vation of  the  estate.  This  section  shall  be  applicable  to  any  and  all  estates  now 
pending  in  which  a  final  distribution  and  discharge  has  not  been  granted. 

History:  Enactment  approved  March  2,  1891,  Stats,  and  Amdts. 
1891,  p.  16;  amendment  approved  March  16,  1899,  Stats,  and  Amdts. 
1899,  p.  104;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  232,  held  unconstitutional,  see  history,  $  5  ante; 
May  16,  1921,  Stats,  and  Amdts.  1921,  p.  145.     in  effect  July  29,  1921. 

1.     Vacancy  —  Filled     on     application     of  and  exacts  from   him,   before   acting,   bond 

party     Interested.  —  Legislature     seems     to  such  as  is  prescribed  by  section  1388.  ante, 

have     regarded     testamentary     trustee     as  Such  appointment  may  be  made  upon  appli- 

havlng   some    necessary    relation    to    estate  cation  of  any  person  interested  in  estate. — 

before   distribution.      Above   section   makes  Estate    of    O'Connor,    2    Cal.    App.    470,    84 

provision  for  appointment  by  court  of  trus-  Pac.  317. 
tee,   if   vacancy   occurs  before  distribution, 

§1703.  JURISDICTION.  The  provisions  of  the  next  preceding  section 
shall  apply  in  all  cases  where  a  final  decree  of  distribution  has  not  been  made ; 
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bat  the  jurisdiction  given  by  said  section  shall  not  exclude,  in  cases  to  which  it 

applies,  the  jurisdiction  now  possessed  by  the  courts  of  this  state. 

History:  Enactment  approved  March  2,  1891,  Stats,  and  Amdts. 
1891,  p.  16. 

See,  ante,   §9  1658   et  seq.  and  notes.' 

§1703%.  DISTRIBUTION  OF  ESTATE;  DEPOSIT  WITH  COUNTY 
TREASURES,  WHEN.  When  any  estate  is  distributed  by  the  judgment  or 
decree  of  the  court  or  a  judge  thereof,  as  provided  in  this  chapter,  to  a  dis- 
tributee who  can  not  be  found  and  his  or  her  place  of  residence  is  unknown  or 
to  a  distributee  who  refuses  to  accept  the  same  or  to  give  a  proper  voucher 
therefor,  or  to  a  minor  or  incompetent  person,  who  has  no  lawful  guardian  to 
receive  the  same,  or  person  authorized  to  receipt  therefor,  the  portion  of  said 
estate  consisting  of  money  shall  be  paid  to  and  deposited  with  the  county  treas- 
urer of  the  county  in  which  the  estate  is  being  probated,  who  shall  give  a 
receipt  for  the  same,  and  shall  be  liable  on  his  official  bond  therefor;  and  said 
receipt  shall  be  deemed  and  received  by  the  court  or  judge  thereof  as  a  voucher 
in  favor  of  said  executor  or  administrator,  with  the  same  force  and  effect  as 
if  executed  by  the  distributee  thereof.  And  this  section  shall  be  applicable  to 
any  and  all  estates  now  pending  in  which  a  final  decree  of  discharge  has  not 
been  granted.  Said  moneys  so  paid  into  the  county  treasury,  shall  be  paid  out 
upon  petition  to,  and  the  order  of  the  superior  court  or  judge  thereof  to  the 
person  entitled  to  receive  the  same. 

History:  Enactment  approved  February  26,  1897,  Stats,  and  Amdts. 
1897,  p.  38;  renumbered  $  1703a  by  Code  Commission,  Act  March  8, 
1301,  Stats,  and  Amdts.  1900-1,  p.  233,  held  unconstitutional,  see  his- 
tory, S  5  ante;  amendment  approved  February  15,  1905,  Stats,  and 
Amdts.  1905,  p.  6;  March  31,  1921,  Stats,  and  Amdts.  1921,  p.  3L 
In  effect  July  29,  1921. 
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CHAPTER  XII. 

OP  OEDERS,  DECREES,  PROCESS,  MINUTES,  RECORDS,  TRIALS,  AND  APPEALS. 


§  1704. 

€  1705. 
ft  1706. 

1 1707. 

§  1708. 
§  1709. 
§  1710. 
S  1711. 

§  1712. 


§  1713. 
I  1714. 
I  1715. 

§  1716. 


§  1717. 


5 1718. 


Orders  and  decrees  to  be  entered  in 
minutes. 

How  often  publication  to  be  made. 

Recorded  decree  or  order  to  impart 
notice  from  date  of  filing. 

Citation,  how  directed  and  what  to 
contain. 

Citation,  how  issued. 

Citation,  how  served. 

Personal  notice  given  by  citation. 

Citation  to  be  served  five  days  be- 
fore return. 

One  description  of  real  estate  sought 
to  be  sold  being  published,  is  suffi- 
cient for  all  purposes. 

Rules  of  practice  generally. 

New  trials  and  appeals. 

Within   what   time  appeal   must   be      §  1724. 
taken. 

Issues  joined  in  probate  court,  how 
tried  and  disposed  of. 


*  1719. 
§  1720. 
S  1721. 


§  1722. 
§  1723. 


Court  to  try  case  when  no  jury  is 
demanded.  How  and  what  issues 
to  be  tried. 

Court  to  appoint  attorney  for  minor 
or  absent  heirs,  devisees,  legatees, 
or  creditors,  when,  and  what  com- 
pensation he  is  to  receive.  [Re- 
pealed.] 

Decrees,  what  to  be  recorded. 

Costs,  by  whom  paid  in  certain  cases. 

Executor,  etc.,  to  be  removed  when 
committed  for  contempt,  and  an- 
other appointed. 

Service  of  process  on  guardian. 

Disposition  of  life  estates  or  home- 
steads, or  community  property,  on 
owner's  death  in  certain  cases. 

Death  before  patent  issues:  Peti- 
tion and  proceedings  to  determine 
heirs  at  law. 


,    §1704.    ORDERS   AND   DECREES   TO   BE   ENTERED    IN   MINUTES. 

Orders  and  decrees  made  by  the  court  or  a  judge  thereof,  in  probate  proceed- 
ings, need  not  recite  the  existence  of  facts,  or  the  performance  of  acts,  upon 
which  the  jurisdiction  of  the  court  or  judge  may  depend,  but  it  shall  only  be 
necessary  that  they  contain  the  matters  ordered,  or  adjudged,  except  as  other- 
wise provided  in  this  title.  All  orders  and  decrees  of  the  court  or  judge  must 
be  entered  at  length  in  the  minute  book  of  the  court,  or  must  be  signed  by  the 
judge  and  filed ;  but  decrees  of  distribution  must  always  be  so  entered  at  length. 

History:  Enacted  March  11,  1872,  founded  on  §287  Probate  Act 
as  amended  May  20,  1861,  Stats.  1861,  p.  652,  §  104;  amendment  ap- 
proved March  24,  1874,  Code  Amdts.  1873-4,  p.  374;  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  105;  May  16,  1921,  Stats,  and 
Amdts.  1921,  p.  105.     In  effect  July  29,  1921. 


ORDERS,   DECREES,    ETC.— APPEAL. 
1,  2.  Appeal — Alternative  method  of. 

3.  Same — Same — Effect  of. 

4.  Same — Same — Time    for   taking  appeals 

in  probate  matters. 

5.  Same — Before   entry   in   minute-book,   is 

premature. 

6.  Date  of  clerk's  entry — No  place  in  bill 

of  exceptions. 

7.  Description     of    property    distributed — 

Must  be  in  order. 

8.  Entry  in  minute-book— Essential. 

9.  Same — Caption. 

10.  Same — Discrepancy   of   order   filed   with 

papers. 

11.  Same — Gives  right  of  appeal,  is  test  of 

jurisdiction. 

12.  Same — In  clerk's  register,  not  conclusive. 

13.  Same — In  minutes,  no  value  after  entry 

of  judgment. 


14.  Same — Time  for  appeal. 

15.  Ministerial  duty. 

16.  Only  in  probate,  order  required  entered 

during  trial. 

17.  Order  made — As  effective  as  if  entered 

of  record. 

18.  Premature  appeal. 

19.  Provision  for  signing  minutes — Without 

penalty,  directory  merely. 

20.  Reference  to  petition. 

21.  Separate  steps  of  administration — Inde- 

pendent proceedings. 

22.  Settlement  of  accounts. 

23.  Time  of  entry,  undated — Shown  by   tes- 

timony aliunde. 

24.  True  test  to  be  applied. 

See,  ante,   fi§  1658  et  seq.  and  notes. 

1.  Appeal— Alternative  method  of. — Tipie 
limited  by  above  section  for  the  taking-  of 
appeals  is  not  affected,  nor  is  above  section 
repealed   by    implication    by   the   enactment 
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in  1907  of  sections  941a  let  seq.,  ante,  pro- 
viding a  new  alternative  method  for  taking- 
appeals. — Lane  v.  Tanner,  156  Cal.  135,  137, 
103  Pac.  846. 

2.  Appeals  from  orders  and  decrees  In 
probate  are  included  in  the  provisions  of 
sections  941a  et  seq.,  ante. — Estate  of  Mc- 
Pliee,  154  Cal.  385,  392,  97  Pac.  878. 

3.  Same— Same— Effect  of.  —  The  enact- 
ment in  1907  of  sections  941a  et  seq.,  ante, 
Ly  their  general  terms  and  by  the  terms  of 
above  section  carried  over  and  imported 
their  terms  into  probate  proceedings  in  so 
far  as  they  are  not  inconsistent  with  any 
rules  especially  applicable  to  probate  pro- 
ceedings only,  thus  the  time  prescribed 
for  the  taking  of  an  appeal  In  probate  pro- 
ceedings (section  1715,  post)  was  not  en- 
larged or  in  any  manner  affected  by  the 
new  sections. — Laife  v.  Tanner,  156  Cal. 
135,  137,   103    Pac.   846. 

4.  Same  Same— Time  for  taking;  appeals 
la  probate  matters  is  not  enlarged  by  the 
provisions  of  sections  941a  and  941b,  ante. 
—Estate  of  Dunphy,  158  Cal.  1,  109  Pac. 
627. 

As  t«  time  to  appeal,  see  pars.  14,  23,  24, 
this  note. 

5.  Same— Before  eatry  In  minute-book, 
Is  premature. — Above  section  requires  that 
all  orders  and  decrees  in  probate  proceed- 
ings "must  h*  entered  at  length  In  minute- 
book  of  court";  and  section  1715,  post,  pro- 
vides that  an  appeal  "must  be  taken  within 
sixty  days  after  order,  decree,  or  Judgment 
is  entered."  Decree  is  entered  within 
meaning  of  last  section  when  It  is  "entered 
at  length  in  minute-book  of  court,"  as  pro- 
vided in  above  section,  and  an  appeal  taken 
before  such  entry  is  premature  and  does 
not  vest  appellate  court  with  Jurisdiction 
of  the  cause  and  will  be  dismissed. — Estate 
of  Rose,  72  Cal.  577,  578,  14  Pac.  369;  Estate 
of  Rose,  80  Cal.  168,  171,  22  Pac.  86;  Home, 
etc.,  Inebriates  v.  Kaplan,  84  Cal.  486.  488, 
24  Pac.  119;  Estate  of  Pearsons,  119  Cal. 
27.  28,  50  Pac.  929;  Estate  of  Sheid,  122  Cal. 
528,  529,  55  Pac.  328;  Estate  of  Scott,  124 
Cal.  671,  675,  57  Pac.  654;  Estate  of  .Ken- 
nedy, 129  Cal.  384,  385,  62  Pac.  64;  Estate 
of  Devincenzi,  131  Cal.  452,  453,  63  Pac.  723. 
8ee  Menzies  v.  Watson,  105  Cal.  109,  112, 
18  Pac.  641. 

See,  also,  pars.  9,  18,  this  note. 

I  Date  of  clerk's  entry— No  place  In  bill 
•f  exceptions* — Superior  court  can  not  con- 
clude Jurisdiction  of  appellate  court  by 
statement  in  bill  of  exceptions  that  clerk's 
entry  of  Judgment  or  order  was  made  of 
particular  date  (cone.  op.  Beatty,  C.  J.). — 
Estate  of  Plchoir,  139  Cal.  694-697,  70  Pac. 
214,  73  Pac.  8j>4. 

7.  Description  of  property  distributed— 
3Ia«t  be  In  order. — Above  section  provides 
that  "all  orders  and  decrees  of  court  or 
Judge  must  be  entered  at  length  in  minute- 


book  of  court,"  and  it  is  obvious  that  such 
order  or  decree,  when  it  provides  for  dis- 
tribution of  estate,  must  describe  property 
distributed. — Estate  of  .Sheid,  122  Cal.  528, 
529,  55  Pac.  328. 

8.  Entry    In    minute-book  —  Essential. — 

There  is  no  statute  expressly  authorizing 
the  making  of  a  memorial  of  the  terms  of 
an  order  of  the  superior  court  by  the 
method  of  writing  it  on  a  separate  piece 
of  paper  and  having  the  Judge  attach  his 
signature  thereto.  It  has  become  custo- 
mary to  do  so  in  many  instances  and  the 
courts  have  even  recognized  such  a  me- 
morial as  competent  evidence  of  the  terms 
of  the  order,  but  the  code  expressly  re- 
quires probate  orders  to  be  entered  in  the 
minute-book  of  the  court. — Tracy  v.  Coffey, 
153   Cal.  356,   358,   95  Pac.   160. 

9.  Same— Caption. — It  is  not  necessary  to 
begin  the  entry  of  each  order  with  a  state- 
ment of  the  name  of  the  court. — Tracy  v. 
Coffey,  153  Cal.  357,  95  Pac.  150. 

As  to  appeal  before  entry  In  minute-book 
being;  premature,  see  pars.  5,  18,   this  note. 

10.  Same  —  Discrepancy  of  order  filed 
with  papers.  —  A  discrepancy  between  a 
memorial  of  the  order  flled  with  the  papers 
and  the  order  as  entered  in  the  minute- 
book  does  not  affect  the  validity  of  the 
latter,  or  extend  the  time  to  appeal  until 
another  entry  shall  be  made.  —  Tracy  v. 
Coffey,  153  Cal.  358,  95  Pac.  150. 

11.  Same— Gives  right  of  appeal— la  test 
of  Jurisdiction. — To  say  that  court  "made, 
entered,  and  flled"  an  order  does  not  show 
that  clerk  had  entered  order  at  length  on 
minute-book  of  court.  What  court  does  is 
one  thing,  and  what  clerk  does  is  quite  an- 
other. When  court  has  rendered  its  Judg- 
ment or  flled  its  probate  order,  function  of 
Judge  in  that  connection  Is  ended.  The 
duty  of  entering  Judgment  or  order  in  Judg- 
ment-book is  merely  ministerial  duty  de- 
volving upon  clerk,  and  it  is  performance 
of  that  duty  by  clerk  which  gives  right 
of  appeal  and  constitutes  test  of  Jurisdic- 
tion of  appellate  court. — Estate  of  Pichoir, 
139  Cal.  682,  696,  70  Pac.   214,  73  Pac.  604. 

12.  Same— In  clerk's  reajlster,  not  con- 
clusive.— Though  register  is  an  official  rec- 
ord which  clerk  is  required  to  keep,  in 
which  successive  steps  in  proceeding  are  to 
be  correctly  noted,  it  is  not  conclusive  of 
facts  it  recites.  The  entry  therein  has  no 
reference  to  fact  of  entering  at  length  of 
decree  in  minute-book,  and  was  not  in- 
tended to  record  fact  but  it  referred  to 
wholly  different  step — an  entry  by  court- 
room clerk  in  his  rough,  daily  minutes  of 
proceedings  of  fact  that  decree  had  been 
made  and  flled.  The  actual  entry  of  decree 
Is  the  fact  which  initiates  right  of  appeal. 
— Estate  of  Pearsons,  119  Cal.  27,  29,  50 
Pac.  929;  Estate  of  More,  143  Cal.  493,  499 
500,    77   Pac.    407. 
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13  Same  —  In  mlnntea,  no  value  after 
entry  of  Judgement. — Entries  in  minutes  of 
court  are  evidently  intended  for  guidance 
of  court  in  its  further  action  in  cause,  and 
cease  to  be  of  value  upon  entry  of  judg- 
ment, for  they  form  no  part  of  judgrment- 
roll  or  "record"  of  judicial  action  of  court 
and  can  not  impeach  record. — Von  Schmidt 
v.  Widber,  99  Cal.  511,  616,  34  Pac.  109. 

14.  Same— Time  for  appeal. — Order  en- 
tered in  the  minute-book  is  the  order  of 
the  court  and  it  is  the  date  of  the  entry  of 
that  order  which  sets  the  time  running 
for  an  appeal,  and  the  fact  that  another 
memorial  exists  consisting  of  a  document 
filed  with  papers  in  the  case  does  not  affect 
the  validity  of  the  minute  entry  nor  ex- 
tend the  time  of  appeal  until  another  entry 
is  made. — Tracy  v.  Coffey,  163  Cal.  366,  358, 
95  Pac.   3  50. 

Aa  to  time  to  appeal,  see  pars.  4,  23,  and 
24,  this  note. 

15.  Ministerial    duty.  — While    it    is    the 

duty  of  the  clerk  to  issue  a  citation  upon 
a  petition  to  revoke  the  probate  of  a  will, 
the  duty  is  ministerial  and  one  he  is  not 
called  upon  to  perform  except  upon  appli- 
cation of  a  party  interested.  —  Estate  ot 
Hite,  155  Cal.  390,  391,  101  Pac.  8. 

16.  Only  In  probate,  order  required  en- 
tered during  trial.  —  With  exception  of 
orders  in  matters  of  probate,  there  is  no 
provision  in  this  code  which  requires  clerk 
to  enter  in  his  minutes  any  order  of  court 
made  during  trial  of  cause,  or  at  any  time 
after  issue  and  before  judgment.  —  Von 
Schmidt  v.  Widber,  99  Cal.  511,  515,  34 
Pac.  109. 

17.  Order  made— Aa  effective  aa  If  en- 
tered of  record. — The  action  of  court  does 
not  depend  upon  entry  of  Its  orders  by 
clerk,  but  upon  fact  that  orders  have  been 
made,  and  whenever  it  is  shown  that  an 
order  has  been  made  by  court,  it  is  as 
effective  as  if  it  had  been  entered  of  record 
by  clerk. — Niles  v.  Edwards,  95  Cal.  41,  47, 
30  Pac.  134;  Von  Schmidt  v.  Widber,  99  Cal. 
511,  515.  34  Pac.  109. 

18.  Premature  appeal.  —  The  time  for 
taking  appeals  in  probate  proceedings  is 
fixed  by  these  sections,  and  an  appeal  taken 
before  the  entry  of  the  order  appealed  from 
is  premature  and  will  be  dismissed. — Es- 
tate of  Dunphy,  158  Cal.  1,  109  Pac.  627. 

See,  also,  pars.  5,  9,  this  note. 


19.  Provision  for  alffnlna;  mlnntea— With- 
out penalty,  directory  merely* — The  provi- 
sion of  above  section,  while  unquestionably 
providing  for  signing  of  minutes,  is  direc- 
tory merely.  It  is  entirely  silent  as  to 
consequence  upon  failure  of  judge  to  sign 
minutes  as  herein  provided,  and  in  this 
respect  it  is  essentially  distinct  from  stat- 
ute of  March  16,  1850. — McCrea  v.  Harasz- 
thy,  51  Cal.  146,  150. 

2(K  Reference  to  petition  is  sufficient 
statement  of  nature  of  proceeding  where 
the  respondent  comes  in  and  answers  with- 
out making  objection.  —  Estate,  etc.,  of 
Tilton,   16  Cal.  App.   244,   114  Pac   594. 

21.  Separate  atepa  of  admlnlat  ration- 
Independent  proceeding*. —  The  procedure 
in  California  contemplates,  in  the  adminis- 
tration of  the  estates  of  deceased  persons, 
a  series  of  different  proceedings,  each  of 
which  Is,  as  to  the  matters  embraced  within 
its  purview,  separate;  and  an  adjudication 
as  to  each  step  in  this  series  is  intended 
to  be  final  in  its  nature,  and  not  subject  to 
review  in  a  subsequent  stage  of  the  admin- 
istration of  the  estate. — Estate  of  Davis. 
151  Cal.  823,  86  Pac.  183. 

22.  Settlement  of  aceonnta. — An  admin- 
istrator's right  of  appeal  from  order  set- 
tling his  accounts  can  not  be  affected  by 
order  revoking  his  letters. — Estate  of  Mc- 
Phee,  154  Cal.  385,  392,  97  Pac.  878. 

23.  Time  of  entry,  undated  —  Shown  by 
teatlmony  aliunde. — If  entry  in  judgment- 
book  bears  no  date,  and  if  there  is  no  pro- 
vision of  law  for  authentication  of  date  of 
entry,  question  as  to  such  date  must  be 
decided  upon  evidence  aliunde — matter  in 
pais — testimony,  that  is  to  say,  of  clerk  or 
copyist,  etc.  (cone.  op.  Beatty,  C.  J.). — Es- 
tate of  Pichoir,  139  Cal.  694,  696,  70  Pac. 
214,  73  Pac.  604. 

24.  True  teat  to  be  applied  in  determin- 
ing whether  the  motion  for  a  new  trial 
will  lie  in  a  particular  probate  proceeding, 
where  an  Issue  of  fact  has  been  actually 
made  and  determined  is,  does  the  law  ex- 
pressly authorize  issues  of  fact  to  be 
framed  In  such  proceeding.  If  the  answer 
be  "yes,"  the  issues  must  be  tried  in  the 
manner  provided  in  above  and  the  follow- 
ing sections  and  the  motion  for  new  trial  is 
expressly  authorized. — Carter  v.  Waste,  159 
Cal.  23,   112  Pac.  727. 


§  1705.  HOW  OFTEN  PUBLICATION  TO  BE  MADE.  When  any  publi- 
cation is  ordered,  such  publication  must  be  made  daily,  or  otherwise  as  often 
during  the  prescribed  period  as  the  paper  is  regularly  issued,  unless  otherwise 
provided  in  this  title.  The  court,  or  a  judge  thereof,  may,  however,  order  a 
less  number  of  publications  during  the  period. 

History:  Enacted  March  11,  1872,  founded  on  §  287  Probate  Act 
as  amended  May  20,  1861,  Stats.  1861,  p.  652,  §  104;  amendment  ap- 
proved April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  105. 
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PUBLICATION  OP  OEDEB. 

1.  Affidavit  —  Publication    every    day    paper 

published. 

2.  "Ordered"  —  Same     meaning    as     "re- 

quired. '  * 

3.  Publication — In   weekly  paper   of   general 

circulation. 

4.  8ection  applies  to  publications  ordered  by 

court  or  statute. 

1.  A flldavit— Publication  every  day  paper 
•■Mlafced.r— Where  an  affidavit  of  publica- 
tion shows  notice  was  published  fourteen 
consecutive  times,  naming-  them,  and  "every 
day  said  newspaper  was  published  during 
said  time,  Sundays  and  holidays  excepted/' 
and  it  was  proved  upon  hearing  that  paper 
in  which  said  notice  was  published  was 
not  issued  on  Sundays  and  holidays,  and 
therefore  publication  In  fact  complied  with 
statute,  evidence  simply  explains  an  ambi- 
guity in  language  of  affidavit,  by  showing 
that  words  "Sundays  and  holidays  ex- 
cepted" were  intended  to  apply  to  publica- 
tion of  paper,  and  net  to  omission  of  "no- 
tice" from  issues  of  paper  published  on 
Sundays  and  holidays. — Estate  of  Hamil- 
ton, 120  Cal.  421,  430,  62  Pac.  708. 

2.  "Ordered"  —  Same  meant**  as  "re- 
paired."— All  probate  proceedings  are  un- 
der direction  of  probate  judge,  and  word 
"ordered"  in  above  section  was  probably 
intended  to  have  the  same  meaning  as 
word  "required."  —  Estate  of  Cunningham, 
71  Cal  568,  559,  15  Pac.  1S6. 


8.  Publication— In  weekly  paper  of  gen- 
eral circulation. — Where  court  found  that 
Weekly  Star  and  Monitor  were  "news- 
papers of  general  circulation,  published  in 
city'  and  county  of  San  Francisco,  during 
time  referred  to  in  sworn  return  of  sale  on 
file  herein,  and  that  said  notices  appeared 
once  a  week  during  prescribed  period,  as 
regularly  as  newspapers  were  issued,  in 
accordance  with  this  action,"  publications 
in  papers  named  were  sufficient  to  meet  all 
requirements  of  law,  and  to  hold  other- 
wise would  require  court  to  ingraft  upon 
statute  new  provision,  and  this  it  has  no 
power  to  do. — Estate  of  O'Sullivan,  84  Cal. 
444,  447,  24  Pac.  281;  Northern  C.  I.  T.  v. 
Cadman,  101  Cal.  200,  205,  35  Pac.  557; 
People  v.  Reclamation  Dist.,  121  Cal.  522, 
524,  50  Pac.  1068,  58  Pac.  1085. 

4.  Section  applies  to  publications  ordered 
by  court  or  statute. — Under  above  section 
judge  or  court  may  order  publication  for 
Jess  number  of  times  than  each  issue  of 
paper;  that  Is,  if  it  is  not  otherwise  ex- 
pressly provided.  It  does  not  apply  only 
to  publications  ordered  by  court,  "when 
any  publication  is  ordered,"  but  may  be 
held  to  include  all  notices  ordered  by  the 
statute.  Indeed,  if  it  is  not  so  read,  it  will 
be  found  to  apply  to  very  few  ordered  by 
the  statute.  There  is  no  apparent  reason 
why  dispensing  power  should  exist  as  to 
publications  directed  by  court,  and  not  to 
those  ordered  in  probate  proceedings  by 
statute. — Estate  of  Cunningham,  73  Cal. 
558,  559,  15  Pac.  136. 


§  1706.  RECORDED  DEGREE  OR  ORDER  TO  IMPART  NOTICE  FROM 
DATE  OF  FILING.  When  it  is  provided  in  this  title  that  any  order  or  decree 
of  the  court,  or  a  judge  thereof,  or  a  copy  thereof,  must  be  recorded  in  the 
office  of  the  county  recorder,  from  the  time  of  filing  the  same  for  record,  notice 
is  imparted  to  ail  persons  of  the  contents  thereof. 

History:     Enacted  March  11,  1872;  amendment  approved  April  16, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  105. 

See,  ante,   6  1704  and  note. 


§  1707.  CITATION,  HOW  DIRECTED  AND  WHAT  TO  CONTAIN.  Cita- 
tions must  be  directed  to  the  person  to  be  cited,  signed  by  the  clerk,  and  issued 
under  the  seal  of  the  court,  and  must  contain : 

1.  The  title  of  the  proceeding; 

2.  A  brief  statement  of  the  nature  of  the  proceeding; 

3.  A  direction  that  the  person  cited  appear  at  a  time  and  place  specified. 

History:     Enacted  March  11,  1872. 


CITATION— CONTENTS  AND  SUFFI- 
CIENCY. 


5.  Personal  notice — No  other  provided. 

6.  Provisions  as  to  summons  inapplicable  to 
citations. 


See,  ante,   §  1704  and  note. 


1.  Citation — Simply  a  notice,  not  a  process. 

2,3.  Same — Contents  and  sufficiency  of. 

1  Obedience— Enforced  by  arrest  and  im-  l.    Citation— simply  a  notice,  not  a  pro- 

prisonment.  ce»«. — As  a   rule   functions   of  citation  are 
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very  unlike  those  of  summons.  It  is  simply 
notice,  which  may  be  moulded  to  suit  occa- 
sion, and  not  process  which  party  may  sue 
out  or  not,  and  which,  having:  sued  out,  he 
may  serve  when  he  pleases,  provided  it  be 
done  within  three  years. — San  Francisco 
Protestant  Orphan  Asylum  v.  Superior 
Court,  116  Cal.  443,  451,  48  Pac.  379. 

2.  Same  —  Contents  and  aufllclency  of. — 

In  a  case  in  which  the  citation  designated 
a  time  and  place  for  person  cited  to  appear 
before  the  court  "then  and  there  to  show 
cause"  why  A,  or  some  other  fit  and  proper 
person,  should  not  be  appointed  guardian 
of  his  person  and  estate,  according;  to  the 
"petition  on  file,"  this  constituted  "a  brief 
statement  of  the  nature  of  the  proceeding;," 
within-  the  requirement  of  the  above  sec- 
tion.— In  re  Guardianship  and  Estate  of 
Espinosa,  179  Cal.  189,   175  Pac.  896. 

3.  Citation  held  sufficient  where  the 
guardian  came  in  and  answered  fully,  and 
experienced  no  difficulty  because  of  the  al- 


leged insufficiency. — In  re  Tilton,  15  Cal. 
App.   249,  114   Pac.   594. 

4.  Obedience  —  Enforced  by  arrest  and 
Imprisonment. — A  citation  may  be  issued  to 
require  performance  of  an  act  and  some- 
times obedience  to  it  may  be  enforced  by- 
arrest  and  imprisonment.  [By  reportorial 
error  court  is  made  to  say:  "Disobedience 
to  it  may  be  enforced,"  etc.]. — San  Fran- 
cisco Protestant  Orphan  Asylum  v.  Superior 

Court,  116  Cal.  443,  451,  48  Pac.  379. 
* 

5.  Personal  notice— No  other  provided. — 

Where  personal  notice  is  required,  and  no 
other  method  is  provided,  it  must  be  by 
citation. — San  Francisco  Protestant  Orphan 
Asylum  v.  Superior  Court,  116  Cal.  443,  451, 
48  Pac.  879. 


6.  Provisions  as  to  summons  Inapplicable 
to  citations. — No  one  would  contend  that 
provisions  with  regard  to  summons  would 
apply  generally  to  various  citations  author- 
ized in  probate  proceedings. — San  Fran- 
cisco Protestant  Orphan  Asylum  v.  Superior 
Court,  116  Cal.  443,  450,  48  Pac.  379. 


§  1708.  CITATION,  HOW  ISSUED.  The  citation  may  be  issued  by  the 
clerk  upon  the  application  of  any  party,  without  an  order  of  the  judge,  except 
in  cases  in  which  such  order  is  by  the  provisions  of  this  title  expressly  required. 

History:     Enacted  March  11,  1872. 


CITATION— HOW  ISSUED. 

1.  Citation  issues — If  court  can  set  hearing. 

2.  Revocation  of  probate — Issue  of  citation. 
See,  ante,  $1704  and  note. 

1.  Citation  Issue*— If  court  cam  set  sear- 
Ins;. — There  is  no  alias  citation  like  an  alias 
summons.  The  citation  notifies  parties  to 
appear  at  a  time  mentioned  to  show  cause. 
If  court  has  power  to  set  hearing;,  citation 


may,  of  course,  issue. — San  Francisco  Prot- 
estant Orphan  Asylum  v.  Superior  Court. 
116  Cal.  443,   451,   48  Pac.   379. 

2.  Revocation  of  probate—Issue  of  cita- 
tion.— While  it  is  the  duty  of  the  clerk  to 
issue  the  citation,  such  duty  is  merely  min- 
isterial, and  he  is  not  called  upon  to  per- 
form it  except  upon  the  application  or 
request  of  the  person  interested. — Estate  of 
Hite,  155  Cal.  391,  101  Pac.  8. 


§  1709.    CITATION,  HOW  SERVED.    The  citation  must  be  served  in  the 

same  manner  as  a  summons  in  a  civil  action. 

History:     Enacted  March  11,  1872,  founded  on  §  289  Probate  Act 
as  amended  May  20,  1861,  Stats.  1861,  p.  653,  fi  106. 


CITATION— HOW  SERVED. 

1.  Service  —  As  of  summons  —  With  copy  of 

statement  and  order. 

2.  Same — By  publication — On  one  departed. 

3.  Same  —  Same  —  On  guardian,  account  un- 

settled. 

4.  Same — Procedure  same  as  with  summons. 

See,   ante,   fi  1704  and   note. 

1.  Service — As  of  ■umnion*— With  copy 
of  statement  and  order. — A  citation  must  be 
served  in  the  same  manner  as  summons  in 
civil  action;  and  in  an  election  contest  over 
office  of  constable  of  Colusa  the  sheriff 
made  service  by  delivering:  to  appellant 
personally  "a  copy  of  said  citation  attached 
to  copy  of  statement  of  contest  and  of  or- 


der."  This  was  sufficient. — Hannah  v.  Green. 
143  Cal.  19,  21,  76  Pac.  708. 

2.  Same— By  publication— On  one  de- 
parted.— A  citation  must  be  served  in  same 
manner  as  summons.  The  summons  may  be 
served  on  one  who  has  departed  from  state, 
by  publication. — Ashurst  v.  Fountain.  67 
Cal.  18,  19,  6  Pac.  849;  Trumpler  v.  Cotton. 
109  Cal.  250,  255.  41  Pac.  1033:  Heisen  v! 
Smith,  138  Cal.  216,  217,  71  Pac.  180. 

3.  Same  —  Same  —  On  guardian,  account 
unsettled. — A  guardian  is  bound  to  settle 
his  account  whenever  directed  by  probate 
court.  The  notice  to  settle,  Issued  by  court, 
must,  of  course,  be  in  accordance  with  that 
prescribed  by  state.  The  guardian  receives 
his  appointment  under  law,  and  as  law  pre- 
scribes service  of  such  notice  by  publica- 
tion of  citation  as  of  summons  in  an  origi- 
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nal  civil  action,  ttMcan  not  be  contended 
that  substituted  service  by  publication  of 
citation  of  guardian  so  appointed,  who  has 
left  state  without  settling  his  account,  is 
not  such  notice  as  is  legal  and  binding  on 
him.  A  person  appointed  guardian  under 
our  statutes  may  be  regarded  as  having 
consented  in  advance  that  upon  leaving 
state  service  of  notice  may  be  made  on  him 
by  publication. — Spencer  v.  Houghton,  68 
CaL  82.  88,  8  Pac.  679. 


4.  Same— Procedure  same  m»  'with  ■  am- 
nions.— A  summons  in  civil  action  can  be 
served  on  party  who  has  departed  from 
state  by  publication,  and  by  above  section 
citation  can  be  served  in  same  way.  The 
mode  of  procedure  under  this  state  for 
serving  summons  by  publication,  where 
person .  has  departed  from  state  or  resides 
out  of  state,  etc.,  is  applicable  to  service 
of  citation  by  publication.  —  Spencer  v. 
Houghton,  68  Cal.  82,  87,  8  Pac.  679. 


§1710.    PERSONAL   NOTICE   GIVEN   BY   CITATION.    When   personal 

notice  is  required,  and  no  mode  of  giving  it  is  prescribed  in  this  title,  it  must 

be  given  by  citation. 

History:  Enacted  March  11,  1872,  founded  on  5  288  Probate  Act 
as  amended  May  20,  1861,  Stats.  1861,  p.  652;  amendment  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  233,  held 
unconstitutional,  see  history,  8  5  ante. 


CITATION— PERSONAL  NOTICE 
GIVEN  BY. 

1.  Personal  notice  —  Distinguished  from  that 

by  publication. 

2.  Service  personally  must  be  by  citation. 
See,  ante  i  1704  and  note. 


1.  Personal  morlee— Distinguished  from 
that  by  publication. — Personal  notice  men* 
tioned  in  above  section  is  personal  notice 
as  distinguished  from  notice  which,  in  first 
Instance,  and  only,  is  required  to  be  made 
by  publication. — As  hurst  v.  Fountain,  67 
Cal.  18,  19,  6  Pac.  849. 


2.  Service  personally  must  be  by  cita- 
tion.— The  meaning1  of  above  section  is  that 
where  actual  service  is  directed  to  be  made 
on  party  personally,  and  not  by  publica- 
tion, it  must  be  made  by  citation.  This  is 
not  inconsistent  with  service  of  citation  of 
publication  in  case  where  party  to  be  served 
has  departed  from  state  or  resides  out  of 
it.  Above  section  and  section  1709,  ante, 
may  be  thus  readily  reconciled.  It  certainly 
could  not  have  been  intention  of  legislature 
to  say,  in  one  section,  that  citation  -can  be 
served  by  publication  and  next  that  cita- 
tion could  only  be  served  by  actual  and 
personal  service. — Spencer  v.  Houghton,  68 
Cal.  82,  87,  8  Pac.  679. 


§1711.    CITATION  TO  BE  SERVED  FIVE  DAYS  BEFORE  RETURN. 

When  no  other  time  is  specially  prescribed  in  this  title,  citations  must  be 

served  at  least  five  days  before  the  return  day  thereof. 

History:  .Enacted  March  11,  1872,  re-enactment  of  5  290  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  653,  S  107. 


1.  Length  of  mottce  Prescribed  by  court.  wise  it  is  five  days. — San  Francisco  Protes- 
— Unlike  summons  length  of  notice  by  cita-  tant  Orphan  Asylum  v.  Superior  Court,  116 
tioo   may    be    prescribed    by    court.     Other-        Cal.  443,  451,  48  Pac.  379. 


§  1712.  ONE  DESCRIPTION  OF  REAL  ESTATE  SOUGHT  TO  BE  SOLD 
BEING  PUBLISHED,  IS  SUFFICIENT  FOR  ALL  PURPOSES.  When  a  com- 
plete description  of  the  real  property  of  an  estate  sought  to  be  sold  has  been 
given  and  published  in  a  newspaper,  as  required  in  the  order  to  show  cause 
why  the  sale  should  not  be  made,  such  description  need  not  be  published  in  any 
subsequent  notice  of  sale,  or  notice  of  a  petition  for  the  confirmation  thereof. 
It  is  sufficient  to  refer  to  the  description  contained  in  the  publication  of  the 
first  notice,  as  being  proved  and  on  file  in  the  court. 

History:     Enacted  March  11,  1872. 


1.  Description—Not  required  In  order  to 
M1Me< — Above  section  does  not  require 
any  description  of  property  to  be  made  in 
an  order  to  show  cause  why  sale  should  not 
be  made.    The  provision  there  is  that  when 


description  has  been  published  in  news- 
paper, "as  required  in  order  to  show  cause." 
etc.,  "such  description  need  not  be  pub- 
lished in  any  subsequent  notice  of  sale." 
etc.    Aside   from   fact  that  no   provision   of 
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statute  requires  order  to  show  cause  to  de- 
scribe property,  we  can  see  no  necessity  for 
containing:  description  which  is  given  in 
petition,  and  which  fully  apprises  all  inter- 


ested parties  at  that  stage  of  proceedings 
of  land  proposed  to  be  sold. — Estate  of 
Roach,  139  Cal.  17,  20,  78  Pac.  393. 


§  1713.  RULES  OF  PRACTICE  GENERALLY.  Except  as  otherwise  pro- 
vided in  this  title,  the  provisions  of  part  two  of  this  code  are  applicable  to  and 
constitute  the  rules  of  practice  in  the  proceedings  mentioned  in  this  title. 

History:     Enacted  March  11,  1872,  founded  on  fi  293  Probate  Act 
as  amended  May  20,  1861,  Stats.  1861,  p.  653,  §  109. 


EULES  OP  PRACTICE. 

1.  As  to  construction  of  section. 

2.  Accounts   settled  —  Provisions   inconsistent 

with  those  of  new  trials. 

3.  Decree  of   distribution  —  Set  aside  within 

six  months. 

4.  Findings  of  fact — Proper  in  probate. 

5.  Petitioner  is  plaintiff. 

6.  Probate  court — May  change  place  of  trial. 

7.  Same — Same — On  ground  of  impossibility 

to  obtain  impartial  jury. 

8.  Same — Procedure  in  Part  II,  when  not  in 

Title  XI,  Part  IIL 

See.  ante,  5  1704  and  note. 

1.  A*    to    construction    of    section. — The 

above  section  makes  the  provisions  of  sec 
tion  385,  ante,  applicable  in  proceedings  to 
contest   a   will. — Estate   of  Baker,    170   Cal. 
578,  150  Pac.  989. 

2.  Accounts  settled — Provisions  Inconsis- 
tent with  those  of  Mew  trials. — By  above 
section  and  section  1714,  post,  provisions 
of  Part  II  of  the  code — relating  to  proceed- 
ings in  ordinary  actions — do  not  constitute 
rules  of  practice  In  probate  proceedings 
when  "it  Is  otherwise  provided";  and  pro- 
visions of  Part  II — relating  to  new  trials 
and  appeals — are  not  applicable  when  "in- 
consistent" with  provisions  of  title  in  which 
sections  are  found.  A  mode  and  manner 
of  settling  accounts  of  executors  and  ad- 
ministrators is  specially  provided,  which,  if 
followed,  is  inconsistent  with  provisions 
relating  to  new  trial. — Estate  of  Sander- 
son, 74  Cal.  199,   205,  15  Pac.  768. 

3.  Decree  of  distribution  —  Set  aside 
within  six  months. — Under  above  section 
court  had  power  at  any  time  within  six 
months  after  entry  of  decree  of  distribution 
to  set  it  aside  on  proper  showing. — Estate 
of  Hudson,  63  Cal.  454,  457;  De  Pedrorena  v. 
Superior  Court,  80  Cal.  144,  145,  subnom. 
In  re  Pedrorena,  22  Pac.  71. 

4.  Finding*    of   fact— Proper    In    probate. 

— When  issues  of  fact  are  tried  by  probate 
court  findings  of  fact  are  proper. — Estate 
of  Crosby,  55  Cal.  574,  576;  Estate  of  Argu- 
ello.  85  Cal.  151,  168,  24  Pac.  641;  Estate  of 
Moore,  96  Cal.  522,  532,  31  Pac.  584;  Estate 
of  Heldt,  98  Cal.  553,  555,  33  Pac.  549;  Miller 
v.   L.uxf   100   Cal.   609,   613,   35   Pac.   345,   639. 


See  Estate  of  Adams,   128  Cal.   380,   388,  57 
Pac.  569,  60  Pac.  965. 

5.  Petitioner  Is  plaintiff. — A  petitioner 
who,  as  guardian  of  child,  of  the  intestate, 
applies  for  letters  of  administration  against 
one  who  had  already  been  appointed  ad- 
ministrator, is  plaintiff  and  the  administra- 
tor is  defendant. — Estate  of  Wooten,  56  Cal. 
822,   324. 

6.  Probate  conrt— May  chnna?e  place  of 
trial. — Above  section  provides  that  "the 
practice  in  a  district  court  shall  be  appli- 
cable to  proceedings  in  probate  court,  so 
far  as  same  does  not  conflict  with  any 
enactment  especially  applicable  to  probate 
court,  or  is  not  inconsistent  with  provisions 
of  this  act";  and  by  the  act  of  May  6,  1854 
(Stats.  1854,  p.  158),  It  is  provided  that  if  an 
action  or  proceeding  is  pending  "in  a  court," 
and  if  the  judge  is  disqualified  from  acting, 
"or  if  from  any  cause  court  orders  place  of 
trial  to  be  changed,"  the  cause  shall  be 
transferred  to  another  court  or  county;  and 
If  it  be  pending  in  a  probate  court  it  shall 
be  sent  to  district  court  or  some  other  pro- 
bate court. — People  ex  rel.  Burdell  v.  Pro- 
bate Court,  46  Cal.  246,  247. 

7.  Same— Same  On  around  of  impossi- 
bility to  obtain  Impartial  Jury. — Considering 
various  provisions  of  statutes,  there  is  no 
doubt  whatever  that  in  a  vcase  where  op- 
position to  probate  of  an  alleged  will  Is 
made,  and  an  application  is  made  after 
three  several  Juries  were  impaneled  to  try 
issues,  each  of  which  failed  to  agree,  and 
executors  applied  upon  notice  and  affidavits 
for  an  order  to  change  place  of  trial  to 
another  county,  on  ground  that  it  would  be 
impossible  to  obtain  an  Impartial  jury  in 
that  county,  it  is  competent  for  probate 
court  to  order  place  of  trial  to  be  changed. 
A  different  rule  would  operate  practically 
as  denial  of  justice. — People  ex  rel.  Burdell 
v.  Probate  Court,   46   Cal.   246,    248. 

8.  Same— Procedure  In  Part  II,  when  not 
In  Title  XI,  Part  III. — Above  section  enacts: 
"Except  as  otherwise  provided  in  this  title, 
provisions  of  Part  II  of  this  code  are  appli- 
cable to  and  constitute  rules  of  practice 
in  proceedings  mentioned  in  this  title." 
"This  title"  contains  the  entire  procedure 
in  probate  matters,  and  Part  II  of  procedure 
in  civil  cases. — San  Francisco  Protestant 
Orphan  Asylum  v.  Superior  Court,  116  CaL 
443,  450,  48  Pac.  379. 
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§1714.  NEW  TRIALS  AND  APPEALS.  The  provisions  of  part  two  of 
this  code,  relative  to  new  trials  and  appeals,  except  in  so  far  as  they  are  incon- 
sistent with  the  provisions  of  this  title,  apply  to  the  proceedings  mentioned  in 
this  title ; 

[Motion  for  new  trial  in  probate  proceedings.]  provided,  that  hereafter  a 
motion  for  a  new  trial  in  probate  proceedings  can  be  made  only  in  cases  of 
contests  of  wills,  either  before  or  after  probate,  in  proceedings  under  section 
one  thousand  six  hundred  sixty-four  of  this  code  and  in  those  cases  where  the 
issues  of  fact,  of  which  a  new  trial  is  sought,  wfere  tried  by  a  jury  or  were  of 
sneh  character  as  to  entitle  the  parties  to  have  them  tried  by  a  jury  whether  or 
not  they  were  so  tried. 

History:  Enacted  March  18,  1872;  amendment  approved  March  11, 
1911,  Stats,  and  Amdts.  1911,  p.  399;  April  13,  1917,  Stats,  and  Amdts. 
1917,  p.  117.    In  effect  July  27,  1917. 


NEW  TRIALS  AND  APPEALS. 

1.  As  to  construction  of  section. 

2.  Bill  of  exceptions. 

3.  New  trials — And  appeals  in  probate. 

4.  Same — Motion  for. 

5.  Same  —  Where  certain  facts  to  be  deter- 

mined. 

• 

6.  Same — Will   contest  —  Order   denying  new 

trial  appealable. 

7.  Proceedings  for  partial  distribution. 
See,  ante,  §  1704  and  note. 

1*    Aa    to    constraetlon    of    section. — The 

amendment,  beginning  with  the  "provided" 
clause  does  not  deprive  the  supreme  court, 
on  an  appeal  from  a  decree,  distributing 
the  estate  of  a  decedent,  of  the  right  to 
examine  the  record  and  to  direct  the  lower 
court  to  do  anything  in  the  proper  exercise 
of  its  probate  jurisdiction. — Estate  of  Van- 
derhurst,  171  Cal.  553,  154  Pac.  5. 

2.  BUI  of  exceptions. — In  the  case  of  a 
will  contest  where  a  motion  is  made  for  a 
new  trial  an  appeal  may  be  taken  at  any 
time  within  sixty  days  after  the  entry  of 
the  judgment,  where  appeal  is  taken  within 
thirty  days  after  an  order  denying  a  new 
trial  was  entered  and  the  proposed  bill  of 
exceptions  was  served  within  the  time  al- 
lowed by  law  as  extended  by  the  court  after 
the  entry  of  the  order  denying  a  new 
trial,  a  refusal  of  the  trial  court  to  settle 
the  bill  of  exceptions  solely  on  the  ground 
that  the  attempted  appeal  was  not  taken 
within  the  time  allowed  by  law,  and  the 
further  ground  that  the  proposed  bill  of 
exceptions  was  not  served  in  time,  the 
proceeding  being  regular  according  to  the 
provisions  of  the  above  section  the  objec- 
tions of  the  trial  court  were  without 
foundation.— Estate  of  o;Neill,  183  Cal.  585, 
sub  nom.  Hardiraan  v.  Church,  191  Pac. 
1106. 


3.  New    trials— And    appeals    la    probate. 

— By  above  section  provisions  of  code  con- 
cerning new  trials  and  appeals  are  made 
applicable  to  proceedings  in  probate  court. 
Each  proceeding  commenced  In  probate 
court,  pending  administration,  must  in  na- 
ture of  things  be  considered  separate  suit, 
or  in  nature  of  distinct  action. — Estate  of 
Dunne,  53  Cal.  631.  See  Estate  of  Rose,  80 
Cal.  166,  170,  22  Pac.  86;  Estate  of  Walkerly, 
94  Cal.  352,  353,  29  Pac.  719;  Estate  of 
Spencer,  96  Cal.  448,  449,  31  Pac.  453;  Es- 
tate of  Winslow,  128  Cal.  311,  312,  313,  60 
Pac.  931;  Estate  of  Murphy,  128  Cal.  339,  340, 
60  Pac.  930. 

4.  Same— Motion  for.  —  The  proceedings 
on  a  motion  for  new  trial  do  not  apply  to 
the  case  of  an  order  settling  the  annual  ac- 
count of  an  executor. — Estate  of  Franklin, 
133  Cal.  584,  65  Pac.  1081. 

5.  Same— Where  certain  facts  to  be  de- 
termined.— It  would  be  impracticable  to 
enumerate  cases  in  which  motion  for  new 
trial  is  appropriate  in  probate  proceedings. 
But  it  may  be  stated,  generally,  that  when- 
ever action  of  court  which  is  invoked  (s 
dependent  upon  existence  of  certain  extrin- 
sic facts,  which  are  presented  to  it  for 
determination  in  form  of  pleadings,  and 
are  to  be  decided  by  it  in  conformity  with 
preponderance  of  evidence  offered  thereon, 
an  issue  of  fact  arises  which,  after  its  de- 
cision, may  be  re-examined  by  court  upon 
motion  for  new  trial. — Estate  of  Bauquier, 
88  Cal.  302,  315,  26  Pac.  178,  532. 

6.  Same  —  Will  contest  —  Order  denying 
new  trial  appealable. — An  order  denying 
contestant's  motion  for  new  trial,  in  matter 
of  contest  for  probate  of  will,  is  an  appeal- 
able order. — Estate  of  Boyle,  68  Cal.  132,  8 
Pac.  691. 

7.  Proceedings  for  partial  distribution. 

Motion  is  proper  in  suclj  proceedings,  and 
an  appeal  may  be  prosecuted  from  the  or- 
der thereon. — Estate  of  Sutro,  152  Cal.  257, 
92  Pac.  486,  92  Pac.  1027. 
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§  1715.  WITHIN  WHAT  TIME  APPEAL  MUST  BE  TAKEN.  The  appeal 
may  be  taken  at  any  time  after  the  order,  decree,  or  judgment  is  made  or  ren- 
dered, but  not  later  than  sixty  days  after  the  same  is  entered  in  the  minute 
book  of  the  court  as  provided  in  section  one  thousand  seven  hundred  and  four. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  233,  held  unconstitu- 
tional, see  history,  §  5  ante;  amendment  approved  March  20,  1911, 
Stats,  and  Amdts.  1911,  p.  400. 


WITHIN  WHAT  TIME  APPEAL  TO  BE 

TAKEN. 

/  1.  As  to  when  appeal  lies. 

2.  Action  of  superior  court  —  Not  definite 

until  entered. 

3.  Appeal — Attempted  after  sixty  days,  in- 

effective. 

4.  Same — From  order  denying  homestead. 

5.  Same — In  probate,  sixty  days  after  entry 

of  order. 

6,7.  Same — Premature  before  entry  in  judg- 
ment-book. 

8.  Entry  of  judgment — Purely  ministerial. 

9.  Same — Should  show  date  of  entry. 

10.  Same  —  Before  statute  allowing  appeal, 

not  appealable. 

11.  Notice  of  appeal. 

12.  Order    entered,    for    appeal  —  When    at 

large,  upon  minutes. 

13.  Orders  in  probate — In  full  force  before 

entered. 

14.  Right  of  appeal — Exercised  when  order 

entered. 

15.  Section  limits  time  of  appeal. 

16.  Time  of  taking — Order  admitting  will  to 

probate. 

See,  ante,  5  1704  and  note. 

1.  As  to  when  appeal  Ilea* — Appeals  He 
in  probate  cases  only  when  given  by  stat- 
ute, and  no  statute  allows  an  appeal  from 
a  finding. — Estate  of  Funkenstein,  170  Cal. 
594,  150  Pac.  987. 

2.  Action  of  superior  court— Not  definite 
until  entered. — A  statute  giving-  right  of 
appeal  from  Judgment  or  order  which  has 
not  become  final  and  irrevocable  impairs  no 
vested  rights,  and  is  not  retroactive.  "The 
action  of  superior  court  does  not  become 
definite  and  certain  until  it  is  entered  at 
length  in  its  records"  (dis.  op.  Beatty.  C.  J.). 
— Estate  of  Hughston,  133  Cal.  321,  324,  65 
Pac.  742,  1039. 

3.  Appeal— Attempted  after  sixty  days, 
ineffective. — The  time  for  appeal  from  pro- 
bate orders,  judgments,  and  decrees,  is 
limited,  by  above  section,  to  sixty  days  from 
date  of  entry,  and  this  court  has  no  Juris- 
diction of  an  appeal  attempted  after  lapse 
of  that  time.  Decisions  to  this  effect  are 
numerous,  and  language  of  statute  Is  plain 


(see  Estate  of  Wiard,  83  Cal.  619.  620,  24 
Pac.  45,  and  numerous  cases  in  which  that 
case  has  been  cited  and  followed). — Estate 
of  Campbell,  141  Cal.  72,  73.  74  Pac.  550. 

4.     Sane— From  order  denying-  homestead. 

— On  the  twenty-sixth  day  of  December, 
1882,  court  denied  application  of  widow  to 
have  homestead  set  aside  to  her  out  of 
estate  of  her  deceased  husband.  Notice  of 
appeal  was  filed  and  served  on  seventh 
day  of  June,  1883,  and  appeal  was  dismissed 
because  appeal  was  not  taken  within  sixty 
days  after  said  order,  decree,  or  judgment 
was  entered. — Estate  of  Harland,  64  Cal. 
879,  1  Pac.  169;  Estate  of  Burton,  64  Cal. 
428,  429,  1  Pac.  702;  Estate  of  Fisher,  75  Cal. 
523,  524,  17  Pac.  640. 


5.  Same— In  probate,  sixty  daya  after 
«ntry  of  order. — An  appeal  in  probate  must 
be  taken  within  sixty  days  after  entry  of 
order,  decree,  or  judgment  appealed  from. 
—Estate  of  Wiard,  83  Cal.  619,  620,  24  Pac. 
45;  Estate  of  Backus,  95  Cal.  671,  672,  30 
Pac.  796;  Estate  of  Heldt,  98  Cal.  553,  33 
Pac.  549;  Estate  of  Pearsons,  119  Cal.  27. 
28,  29,  50  Pac.  929;  Estate  of  Campbell,  141 
Cal.  72,  74,  74  Pac.  550.  See  Estate  of  Har- 
land, 64  Cal.  379,  1  Pac.  159. 

6.  Same  —  Pre  ma  tare  before  entry  In 
judgment-book. — An  appeal  is  premature 
if  taken  before  entry  of  judgment  in  judg- 
ment-book.— Menzies  v.  Watson,  105  Cal. 
109,  113,  38  Pac.  641;  Estate  of  Pearsons, 
119  Cal.  27,  28,  29,  50  Pac.  929;  Estate  ot 
Scott,  124  Cal.  671.  676,  57  Pac.  654. 

7.  An  appeal  from  a  judgment  admitting 
a  will  to  probate  taken  four  days  before 
the  entry  of  the  judgment  is  not  premature, 
as  under  above  section  the  appeal  may  be 
taken  at  any  time  after  the  judgment  is 
"made  or  rendered,"  not  exceeding  sixty- 
days  after  entry. — Estate  of  Stone,  173  Cal. 
675,  161  Pac.  258. 

m 

8.  Entry  of  judgment  —  Purely  minis- 
terial.— The  right  of  appeal  is  given  from 
order,  or  judgment,  and  may  be  exercised 
when  order  or  judgment  is  entered.  It  is 
duty  of  proper  officer  to  make  entry,  and  he 
can  be  compelled  to  perform  his  duty.  The 
judgment  is  result  of  judicial  action.  The 
entry  of  judgment  is  purely  ministerial  mat- 
ter.— Estate  of  Hughston,  133  Cal.  321.  323, 
65  Pac.  742,  1039:  Estate  of  Wood.  137  Cal. 
129,   133,   69   Pac.  900. 

9.  Same— Should  show  date  of  entry. — In 

whole  range  of  duties  of  clerk  there  is  none 
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more  important  than  duty  of  keeping  true 
history  of  time  when  this  "clerical"  work 
was  actually  done.  Under  our  practice  it 
is  Initial  point  of  many  rights.  To  wilfully 
make  false  certificate  as  to  these  matters 
is  violation  of  official  duty.-r-Menzies  v. 
Watson,  105  Cal.  109,  112,  38  Pac.  641. 

10.  Same— Before  •tatate  allowing  ap- 
peal, mot  appealable. — Order  refusing-  to  re- 
voke probate  of  will  was  made  in  January, 
1901,  when  there  was  no  appeal.  Upon 
February  28,  1001,  section  923,  ante,  was 
amended,  giving  right  on  motion  to  dismiss 
appeal.  The  contention  that,  as  time  for 
appeal  begins  to  run  from  date  of  entry, 
and  order  not  entered  until  after  amend- 
ment in  effect,  therefore  law  is  given  no 
retroactive  effect  by  holding  that  right  of 
appeal  is  granted,  can  not  be  maintained. 
It  is  order  that  statute  says  may  be  ap- 
pealed from;  entry  serves  only  purpose  of 
fixing  time  from  which  appeal  may  be 
taken.  An  order  In  probate  is  complete 
before  entered. — Estate  of  Hughston,  133 
Cal.  321,  322,  65  Pac.  742,  1039. 

11.  Notice  of  appeal. — An  appeal  taken 
In  a  will  contest  proceeding  is  not  subject 
to  diamissal  upon  the  ground  that  the  no- 
tice of  the  appeal  recited  that  the  appeal 
was  taken  from  the  judgment  on  the  ver- 
dict of  the  jury,  instead  of  from  the  judg- 
ment admitting  the  will  to  probate. — Es- 
tate of  Stone,  173  Cal.  675,  161  Pac.  258. 

12.  Order  entered  for  appeal— When  at 
large,  apon  mlnuteo* — Above  section  pro- 
vides that  "the  appeal  must  be  taken 
within  sixty  days  after  order,  decree,  or 
judgment  is  entered,"  and  for  purposes  of 
an  appeal  it  is  "entered"  when  entered  at 
large  upon  minutes. — Estate  of  Sheid,  122 
Cal.  528,  529,  65  Pac.  328. 


13.  Order*  in  probate— In  foil  force  be- 
fore entered. — Above  section  only  fixes  time 
when,  and  number  of  days  in  which,  a 
party  may  take  his  appeal.  Certainly,  as  to 
probate  orders,  decrees,  or  judgments,  their 
entry  in  book  prescribed  by  statute  is  no* 
part  thereof.  They  are  perfect  and  com- 
plete and  have  full  force  and  effect  before 
they  are  entered. — Estate  of  Hughston,  133 
Cal.   321,  323,   65  Pac.   742,   743,   1039. 

14.  Rfffht  of  appeal  —  Ezerclned  when 
order  entered. — The  right  of  appeal  is  given 
from  order  or  judgment,  and  may  be  exer- 
cised when  order,  or  judgment,  Is  en- 
tered. It  Is  duty  of  proper  officer  to  make 
entry,  and  he  may  be  compelled  to  perform 
his  duty.  The  judgment  is  result  of  judicial 
action.  The  entry  of  judgment  is  purely 
a  ministerial  matter. — Estate  of  Hughston, 
133  Cal.  321,  323,  66  Pac.  742,  1039. 

15.  Section    limits   time    of   appeal. — The 

entry  of  judgment,  or  order,  only  serves 
purpose  of  fixing  the  time  from  which  the 
appeal  may  be  taken.  Above  section  only 
fixes  time  when,  and  number  of  days  in 
which,  a  party  may  take  his  appeal. — Es- 
tate of  Hughston,  133  Cal.  321,  322,  323,  65 
Pac.  742,  1039. 

16.  Time  of  taking— Order  admitting  will 
to  probate. — The  provision  of  section  939, 
ante,  as  amended  in  1916,  providing  that  in 
cases  in  which  proceedings  on  motion  for  a 
new  trial  are  pending,  the  time  for  appeal 
from  the  judgment  shall  not  expire  until 
thirty  days  after  the  entry  in  the  trial  court 
of  an  order  determining  the  motion  for  a 
new  trial  or  other  termination  in  the  trial 
court  of  the  proceedings  upon  such  motion, 
is  applicable  to  an  appeal  under  the  above 
section  from  an  order  admitting  a  will  to 
probate. — Estate  of  Seller,  174  Cal.  498,  164 
Pac.  401. 


§  1716.  ISSUES  JOINED  IN  PROBATE  COURT,  HOW  TRIED  AND  DIS- 
POSED OF.  All  issues  of  fact  joined  in  probate  proceedings  must  be  tried  in 
conformity  with  the  requirements  of  article  two,  chapter  two,  of  this  title,  and 
in  all  such  proceedings  the  party  affirming  is  plaintiff,  and  the  one  denying  or 
avoiding  is  defendant.  Judgments  therein,  on  the  issue  joined,  as  well  as  for 
costs,  may  be  entered  and  enforced  by  execution  or  otherwise  by  the  court  as 

in  civil  actions. 

History:  Enacted  March  11,  1872,  founded  on  5  294  Probate  Act  as 
amended  May  20,  1861,  Stats.  1861,  p.  653,  §110;  March  30,  1868, 
8tats.  1867-8,  p.  629,  §2;  amendment  approved  April  16,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  106. 


JOINDER  OF  ISSUES  IN  PROBATE— 
TRIAL  OP. 

1.  Construction  of  statute. 

2.  8tme — Proceedings  in  rem. 

3.  Contest  after  probate — Jury  trial. 

4.  Insane    person — Proceedings     to     appoint 

guardian — Right  to  trial  by  jury. 


5.  Jury  trial — Inappropriate  to  settlement  of 

accounts. 

6.  Same  —  Same  —  Exceptions  to  account,  no 

right  to  new  trial. 

7.  Same — Without  special  issues,  where  issues 

by  pleadings. 

8.  Pleading — Denial  by  administrator. 

9.  Probate  jurisdiction. 

See,  ante,   I  1704  and  note. 


3201 


0  1717 


TRIAL  BY  COURT,  WHEN— WHAT  ISSUES  TRIED. 
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1.  Contraction  of  statute. — In  any  pro- 
bate proceeding  In  which  the  statute  au- 
thorizes the  formation  of  issues,  either 
party  is  under  above  section  and  section 
1312,  ante,  entitled  to  a  jury  trial  at  his 
option.  The  formation  of  issues  is  author- 
ized upon  a  proceeding"  for  partial  distri- 
bution.—Estate  of  Baird,  173  Cal.  617,  160 
Pac.   1078. 

2.  Some — Proceedings  la  rem. — Proceed- 
ings in  probate  for  the  settlement  of  estates 
of  deceased  persons  are  in  the  nature  of 
proceedings  in  rem,  and  judgments  therein,, 
so  far  as  they  relate  to  the  disposition  of 
the  property  of  the  estate,  are  binding 
upon  the  parties  interested. — Rountree  v. 
Montague,  30  Cal.  App.  170,  157  Pac.  623. 

8.     Contest     after    probate— -Jury    trial. — 

The  special  provision  as  to  the  right  of  the 
parties  to  a  contest  after  probate  to  a 
trial  by  jury  in  section  1330,  ante,  being  the 
latest  expression  of  the  legislative  will,  it 
is  held  to  supersede  the  general  provisions 
of  above  and  the  following  section  upon 
the  subject. — Estate  of  Dolbeer,  153  Cal. 
659,  96  Pac.  266. 

4.  Insane  person— -Proceeding*  to  appoint 
guardian— Right  to  trial  by  Jury. — Under 
the  provisions  of  the  above  section  and  sec- 
tion 1717,  post,  in  a  proceeding  for  the  ap- 
pointment of  a  guardian  of  the  person  and 
estate  of  an  individual  who  is  claimed  to  be 
mentally  incompetent  the  right  to  jury  trial 
does  not  exist. — Matter  of  guardianship  of 
Bundy,  44  Cal.  App.  466,  186  Pac.  611. 

5.  Jury  trial  —  Inappropriate  to  settle- 
ment of  accounts. — The  language  of  above 
section  and  next  section  is  certainly  very 
positive  and  comprehensive.  The  courts  can 
have  little  difficulty  in  confining  operation 
of  these  sections  to  those  cases  in  which 
code  has  expressly  authorized  Issues  of 
fact  to  be  framed.  Without  such  provision, 
under  decisions,  parties  to  a  contest  in 
probate  court  would  never  be  entitled  to 
Jury  trial.  But  statute  should  not  be  con- 
strued as  granting  absolute  right  to  jury 
trial  in  cases  in  which,  according  to  course 
of  common  law,  jury  trial  was  denied  as 
inappropriate,  and  especially  upon  settle- 
ment   of    accounts    of    administrators    and 


executors,  where  so  much  Is  left  to  mere 
discretion  of  judge,  and  in  face  of  language 
of  code  in  many  sections  Implying  that 
settlement  shall  be  made  by  court. — Estate 
of  Moore,  72  Cal.  335,  339,  13  Pac.  880;  Es- 
tate of  Herteman,  73  Cal.  545,  547,  15  Pac. 
121. 

6.  Same— Same— Exceptions  to  account, 
no  right  to  new  trial* — Settling  account  of 
an  executor,  or  administrator,  is  not  one  of 
those  in  which  right  to  jury  trial  is  given. 
Exceptions  to  account  do  not  create  "Issues 
of  fact  joined,"  such  as  must  be  submitted 
to  jury,  and,  if  not,  then  such  exceptions  do 
not  under  said  sections  give  right  to  motion 
for  new  trial. — Estate  of  Sanderson,  74  Cal. 
199,  205,  15  Pac.  753;  Estate  of  Franklin, 
133  Cal.  584,  585,  65  Pac.  1081. 

7.  Same— Without  special  Issues,  where 
Issues  by  pleadings. — Claim  that  court  be- 
low committed  error  in  submitting  special 
issues  to  jury  upon  questions  of  heirship, 
under  above  section,  and  that,  as  no  written 
demand  was  made  for  jury,  court  erred  in 
allowing  one  to  be  called,  and  tried  issues 
joined,  can  not  be  sustained  where  it  ap- 
pears from  statement  that  defendants  and 
appellants  some  days  before  had  orally  de- 
manded jury  to  try  issues  raised,  and  plain- 
tiffs made  no  objection  and  defendants  did 
not  put  their  demand  in  writing,  but,  day 
before  that  on  which  trial  commenced,  they 
withdrew  their  demand  for  jury,  and  plain- 
tiffs, thereupon,  filed  and  served  written 
demand  for  jury  to  try  special  issues,  and, 
at  opening  of  court  on  first  day  of  trial, 
plaintiffs  asked  for  jury  in  accordance  with 
their  written  demand. — Estate  of  Wester- 
^eld.  96  Cal.  113,  114,  30  Pac.  1104. 

8.  Pleading— Denial    by    administrator. — 

An  administrator  being  served  with  process 
on  petition  of  one  seeking  appointment  as 
administrator  in  his  place,  must  deny  or 
avoid  the  allegations  of  the  petition,  and 
this  denial  being  in  nature  of  an  answer, 
no  replication  is  required  thereto. — Estate 
of  Wooten,  56  Cal.  322,  325. 

9.  Probate  Jurisdiction. — The  superior 
court,  in  the  exercise  of  its  probate  juris- 
diction, proceeds  upon  principles  of  equity. 
— Estate  of  Glenn,  153  Cal.  80,  94  Pac.  230. 


.  §  1717.  COURT  TO  TRY  CASE  WHEN  NO  JURY  DEMANDED,  HOW 
AND  WHAT  ISSUES  TO  BE  TRIED.  If  no  jury  is  demanded,  the  court 
must  try  the  issues  joined,  and  sign  and  file  its  decision  in  writing,  as  provided 
in  sections  six  hundred  and  thirty-two  and  six  hundred  and  thirty-three. 

If,  on  written  demand,  a  jury  is  called  by  either  party,  and  the  issues  are 
not  sufficiently  made  up  by  the  written  pleadings  on  file,  the  court,  on  due 
notice  to  the  opposite  party,  must  settle  and  frame  the  issues  to  be  tried,  and 
submit  the  same,  together  with  the  evidence  of  each  party,  to  the  jury  on 
which  they  must  render  a  verdict. 
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[New  trial]     Either  party  may  move  for  a  new  trial,  upon  the  same  grounds 

and  errors,  and  in  like  manner,  as  provided  in  this  code  for  civil  actions. 

History:  Enacted  March  11,  1872,  founded  on  §  294  Probate  Act  as 
amended  May  20,  1861,  Stats.  1861,  p.  653,  §110;  March  30,  1868, 
Stats.  1867-8,  p.  629,  §  2;  amendment  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  233,  held  unconstitutional,  see  his- 
tory, 5  5  ante;  amendment  approved  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  727,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  506. 


TRIAL  WITH  AND  WITHOUT  JURY. 
1,2.  Construction  of  section. 

3.  Impanelment  of  jury — Court  finding  on 
all  issues. 

See.  ante,  9  1704  and  note. 

1.  Construction  of  section. — In  the  ab- 
sence of  a  demand  in  a  matter  of  the  ap- 
plication for  the  appointment  of  a  guardian 
on  the  grounds  of  incompetency,  no  right 
of  the  alleged  incompetent  was  infringed 
by  the  court  proceeding;  to  try  the  issues 
without  a  Jury. — Matter  of  Coburn,  165  Cal. 
202,  131  Pac.  S52. 

2.  It  must  be  observed  that  above  section 
does  not  grant  the  right  to  demand  a  trial 
by  jury,  but  merely  prescribes  the  pro- 
cedure when  the  right  exists  and  is  exer- 


cised, or  in  any  case  when  a  jury  is  al- 
lowed on  such  demand  whether  of  right  or 
of  grace. — Estate  of  Baird.  173  Cal.  617,  160 
Pac.  1078. 

3,  Impanelment  of  jury — Court  Undine; 
ob  nil  issues. — Where  special  issues  were 
referred  to  jury,  upon  question  of  heirship, 
in  proceeding  under  section  1664,  ante,  con- 
tention that  court  erred  in  allowing  jury 
to  be  called  to  try  issues  joined  can  not  be 
sustained.  Impanelment  of  jury  was  ob- 
jected to,  as  well  as  submission  of  Issues 
joined,  on  ground  that  no  special  issues 
had  been  framed  and  -settled,  and  court 
committed  no  error  in  overruling  this  ob- 
jection, particularly  in  view  of  fact  that 
record  shows  that  court  itself  found  upon 
all  issues  submitted  to  jury. — Estate  of 
Westerfleld,   96   Cal.   113,   114,   30   Pac.    1104. 


§1718.  COURT  TO  APPOINT  ATTORNEY  FOR  MINOR  OR  ABSENT 
HEIRS,  DEVISEES,  LEGATEES,  OR  CREDITORS,  WHEN,  AND  WHAT 
COMPENSATION  HE  IS  TO  RECEIVE.     [Repealed.] 

History:  Enacted  March  11,  1872,  founded  on  fi  296  Probate  Act; 
amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  374; 
April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.)f  p.  106;  repeal  by  Coae 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  233,  held 
unconstitutional,  see  history,  §  5  ante;  repeal  approved  March  19, 
1903,  Stats,  and  Amdts.  1903,  p.  243. 


ATTOBNEY  FOB  MINOB  HEIRS— COUBT 
TO  APPOINT. 

1.  As  to  history  of  section — Bepealed  in  1903. 

2.  Contemplated  proceeding  in  which  court  has 

already  acquired  jurisdiction. 

3.  Same — Provided   upon  hearing   of  certain 

petitions. 

4.  General  provisions  in  relation  to  guardians 

ad  litem. 

5.  Provision  of  above  section  to  effect  that  at- 

torney may  receive  fee. 

6.  Service  —  Appearance  of  appointed  attor- 

ney. 

7.  The  attorney  for  minors  in  probate  pro- 

ceedings. 

A«  t»  waiver,  see  Kerr's  Cyc.   Civ.  Code, 
14  ed.t  {  373  and  note. 

1.  As  to  history  of  section— Repealed  In 

ltSS,  but  decisions  under  section  as  it 
formerly  stood  may  yet  have  interest,  and 
for  that  reason  are  given  here. 

2.  Contemplated     proceeding     In     which 
<*art   has   already    acquired    Jurisdiction*— 

Alove  section,  which  provided  before  its 
u-peal  that  "at  or  before  hearing:  of  peti- 


tion    .    .  for  sales  of  real  estate"  court 

may  appoint  some  attorney  to  represent 
minors,  evidently  refers  to  some  particular 
proceeding,  and,  taken  in  connection  with 
other  provisions  of  code,  clearly  contem- 
plates proceeding  In  which  court  has  al- 
ready acquired  jurisdiction  of  minors. — 
Campbell  v.  Drais,  125  Cal.  253,  258,  57  Pac. 
994. 


3.  Same— Provided  upon  hernias;  of  cer- 
tain petitions,  where  all  parties  interested 
in  estate  are  required  to  be  notified,  court 
may,  in  its  discretion,  appoint  an  attorney 
to  represent  in  all  such  proceedings  "dev- 
isees, legatees,  heirs,  or  creditors  of  dece- 
dent who  are  minors,  and  have  no  general 
guardian  in  county,  or  who  are  nonresi- 
dents of  state,  and  those  interested  who, 
though  they  are  neither  of  such  minors  nor 
nonresidents,  are  unrepresented.  Attorney 
is  to  be  allowed  fee  to  be  paid  as  necessary 
cost  of  administration,  and  upon  distribu- 
tion to  be  charged  to  party  represented 
by  attorney. — Estate  of  Lux,  134  Cal.  3,  6, 
66  Pac.  SO. 

4.  General  provisions  In  relation  to 
guardians  ad  litem  in  chapter  on  parties  to 
civil  actions  do  not  apply   to   probate  pro- 
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DECREES,   RECORD   OF — COSTS,  WHO  TO   PAY. 


[Pt.  Ill, 


ceedings.  It  has  been  held  that  for  some 
purpose  probate  proceedings  are  not  "civil 
actions,"  and  they  are  not  to  be  considered 
civil  actions  or  proceedings  within  meaning 
of  above  provisions. — Carpenter  v.  Superior 
Court,  75  Cal.   596,  598,  19  Pac.  174. 

5.  Provision  of  above  »ectlom  to  effect 
that  attorney  may  receive  fee  to  be  fixed 
by  court,  which  must  be  paid  out  of  funds 
of  estate  as  necessary  expenses  of  admin- 
istration, means  only  that  such  fee  shall 
be  paid  from  portion  of  heir,  legatee,  or 
devisee  represented,  as  necessary  part  of 
expense  of  administration,  but  until  pay- 
ment of  general  expenses  of  administration 
of  estate  and  debts  of  deceased  there  can 
be  no  portion  of  party  so  represented  from 
which  such  payments  can  be  made.  The 
attorneys  so  appointed  stand  in  no  better 
position  than  person  whom  he  represents, 
and  his  compensation  is  dependent  upon 
existence  of  fund  or  property  belonging  to 
such  person.  Until  payment  of  general  ex- 
penses  of   administration  and  debts  of  de- 


ceased there  can  be  no  such  fund  or  prop- 
erty.— Estate  of  Carpenter,  146  Cal.  661,  666. 
80  Pac.  1072. 

6.  Service— Appearance  of  appointed  at- 
torney provided  for  under  above  section, 
as  it  stood  in  1874,  implies  that  there  must 
be  notice  to  the  parties  and  service  thereof 
in  fact  prior  to  such  appearance,  and  when 
the  contrary  appears  affirmatively  such 
attorney  could  not  waive  both  notice  and 
service. — Campbell  v.  Drais,  125  Cal.  253, 
259,   57   Pac.   994. 

7.  The  attorney  for  minora  la  probate 
proceeding-*  Is  to  "represent"  minor,  and  so 
far  as  he  is  concerned  to  conduct  and  con- 
trol proceedings;  so  that  if  general  provi- 
sions applied.  It  would  be  possible  to  have 
two  representatives  of  minor  in  same  con- 
test, neither  of  whom  would  be  subordinate 
to  other.  Such  result  could  not  have  been 
intended. — Carpenter  v.  Superior  Court,  75 
Cal.  596,  599,  19  Pac.  174. 

A»  to  definition  and  essentials  of  Judg- 
ment, see  note  29  Am.  St.  Rep.  82. 


§1719.  DECREES,  WHAT  TO  BE  RECORDED.  When  a  judgment  or 
decree  is  made,  setting  apart  a  homestead,  confirming  a  sale,  making  distribu- 
tion of  real  property,  or  determining  any  other  matter  affecting  the  title  to  real 
property,  a  certified  copy  of  the  same  must  be  recorded  in  the  office  of  the 
recorder  of  the  county  in  which  the  property  is  situated. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §  296 
Probate  Act  as  amended  May  7,  1855,  Stats.  1855,  p.  301;  May  20,  1861, 
Stats.  1861,  p.  654,  §  112;  amendment  approved  March  24,  1874,  Code 
Amdts.  1873-4,  p.  375. 


§  1720.  COSTS,  BY  WHOM  PAID  IN  CERTAIN  OASES.  When  it  is  not 
otherwise  prescribed  in  this  title,  the  superior  court,  or  the  supreme  court,  on 
appeal,  may,  in  its  discretion,  order  costs  to  be  paid  by  any  party  to  the  pro- 
ceedings, or  out  of  the  assets  of  the  estate,  as  justice  may  require.  Execution 
for  the  costs  may  issue  out  of  the  superior  court. 

History:  Enacted  March  11,  1872,  founded  on  $302  Probate  Act  as 
amended  May  7,  1855,  Stats.  1855,  p.  302,  §  13;  amendment  approved 
April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  106. 

COSTS  IN   PROBATE— BY  WHOM  PAID. 

1.  As  to  construction  of  section. 

2.  Costs  in  probate — Awarded  by  virtue  of 

statute  entirely. 

3.  Same — Do  not  include  attorney's  fees. 

4.  Same  —  Good    faith,    reasonable    cause, 

basis  of. 

5.  Same — Judgment   without,   not   amended 

to  include  costs. 

6.  Same — Not  allowed  to  counsel. 

7.  Same — No  judgment  nunc  pro  tunc — In- 

advertence of  litigant. 

8, 9.  Same — On   unsuccessful   contest   of  pro- 
bate of  will. 
10.  Same— Only  as  incident  to  a  judgment 
or  order. 


11.  Same — Order  for  payment,  after  decree 

of  distribution,  void. 

12.  Same — Properly  disallowed,  undue  influ- 

ence of  executor. 

13.  Same  —  Seeking    specific    performance, 

against  either  or  neither. 

14.  Same — Of  shorthand  reporter,  on  removal 

—No  bad  faith. 

15.  Same  —  Will  contest,  refusal  to  award, 

sustained. 

16.  Contest  to  establish  heirship — Unsuccess- 

ful claimant  —  Costs  of  proceeding  — 
"Party  interested." 

17.  Expenses    of    contest  —  May    be    taxed 

against  estate. 

18.  Funds — Not  appropriated  until  will  con- 

test decided. 
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19.  Insane  person — Proceeding   for  appoint- 

ment of  guardian — Allowance  of  attor- 
ney's fee. 

20.  No  arbitrary  allowance  out  of  estate 
See,  ante,    5  1704   and   note. 

1.  Aa  to  construction  of  section. — Where 
the  contest  was  before  and  not  after  pro- 
bate above  section  rather  than  section 
1332,  ante,  regulates  the  matter  of  costs. 
But  in  both  sections  this  is  confided  to  the 
sound  discretion  of  the  trial  court. — Es- 
tate of  Jones,  166  Cal.   147,   135  Pac.   293. 

1.  Cost*  In  probate— Awarded  by  virtue 
of  statute  entirely. — Superior  court,  acting 
in  probate  proceedings,  obtains  its  author- 
ity to  award  costs  from  statute,  and  not  by 
virtue  of  its  general  probate  jurisdiction. — 
Henry  v.  Superior  Court,  93  Cal.  569,  671, 
29  Pac.  230. 

S.    Same— Do  not  Include  attorney's  feea. 

—The  discretion  of  court  as  to  allowance  of 
costs  is  to  be  exercised  in  determining  by 
whom  and  out  of  what  fund  costs  are  to  be 
paid,  and  does  not  extend  to  determining 
that  costs  include  something  other  and 
different  from  what  term  implies.  Attor- 
ney's fees,  for  services  rendered  executor 
tn  probating  will,  are  not  in  any  sense 
part  of  costs  in  case. — EBtate  of  Olmstead, 
120  Cal.  447,   464,  52  Pac.   804. 

4.  Same— -Good  faith,  reasonable  cause, 
basts  of. — A  probate  judge  is  clothed  with 
discretion  to  order  costs  to  be  paid  "by  any 
party  to  proceedings,  or  out*  of  assets  of 
estate  as  justice  may  require."  This  dis- 
cretion can  not  be  exercised  until  there  is 
something-  upon  which  it  may  be  based. 
All  provisions  of  code  bearing  upon  sub- 
ject of  probate  contests  indicate  that  good 
faith  and  reasonable  cause  are  things  to 
be  inquired  into  by  court  in  exercise  of  its 
discretion. — Henry  v.  Superior  Court,  93 
CaL  669.  672,  29  Pac.  230. 


S.  Samc-A-^udftrnent  without,  not  amend- 
ed to  include  costs. — Where  court,  in  pro- 
ceedings under  section  1597  and  1598,  ante, 
has  entered  final  judgment,  and  has  or- 
dered each  party  to  contest  to  bear  and  pay 
his  own  costs,  or,  what  In  law  would  have 
been  equivalent,  to  have  made  no  order 
whatsoever  concerning  costs,  such  judg- 
ment so  entered  can  not  therefore  be 
amended  by  court  so  as  to  include  costs. — 
Cstate  of  Potter,  141  Cal.  424,  426,  75  Pac. 
S50,  851. 

f.  Same — Not  allowed  to  counsel. — Costs 
In  probate  proceeding  can  not  be  allowed 
to  counsel;  if  allowed  at  all,  they  should 
be  allowed  directly  to  parties  themselves. 
—Henry  v.  Superior  Court,  93  Cal.  569,  670, 
29  Pac.  230i 

7.  same— No  Judgment  nunc  pro  tune— 
iBftivertence  of  lltlgrant. — Motion  made  by 
Party  In  proceedings  under  sections  1597, 
15*8,  ante,  for  judgment  nunc  pro  tunc,  by 


which  he  proposed  to  ask  court  to  amend 
Judgment  by  adding  thereto  judgment  for 
costs  against  petitioner  upon  ground  "that 
su"ch  administrator  inadvertently  failed  on 
said  eleventh  day  of  June  to  ask  for  said 
Judgment."  Undoubtedly  ground  of  mo- 
tion afforded  no  legal  reason  nor  legal 
excuse  for  court's  action.  The  fact  that 
party  litigant  inadvertently  fails  to  ask 
for  judgment  confers  neither  power  upon 
court  nor  right  upon  litigant,  to  seek 
modification  of  such  judgment  as  court  may 
have  advisedly  given. — Estate  of  Potter,  141 
Cal.  424,  426,  75  Pac.  850,  851. 

8.  Sane^-On  unsuccessful  contest  of  pro- 
bate of  will  may  be  decreed,  under  the  pro- 
visions of  above  section,  to  be  paid  out 
of  the  assets  of  the  estate,  and  the  court 
may,  in  the  exercise  of  the  discretion  here 
conferred,  refuse  to  give  the  successful 
proponents  judgment  for  their  costs  against 
the  contestants,  and,  in  the  absence  of  a 
showing  to  the  contrary,  it  will  be  pre- 
sumed that  the  order  for  payment  of  costs 
was  properly  made. — Estate  of  Bump,  152 
Cal.  273,  92  Pac.  642. 

9.  While  above  section  places  the  matter 
of  allowing  costs  and  expenses  incurred 
upon  the  contest  of  a  will  within  the  dis- 
cretionary power  of  the  'court,  and  permits 
it  to  be  exercised  in  favor  of  an  unsuc- 
cessful proponent  of  a  will,  still  this  dis- 
cretionary power  should  be  exercised  in 
his  favor  only  "as  justice  may  require," 
where  he  has  acted  in  good  faith,  and  can 
properly  be  exercised  only  upon  the  final 
determination  of  the  litigation. — Estate  of 
Berthol,  168  Cal.  343,  345,  125  Pac.  750. 

10.  Same— Only  as  Incident  to  a  Judg- 
ment or  order. — The  superior  court,  acting 
in  probate  proceedings,  obtains  its  author- 
ity to  award  costs  by  statute,  andv  not  by 
virtue  of  its  general  probate  jurisdiction. 
If  there  is  any  authority  upon  which  an 
order  that  special  administrator  pay  attor- 
neys of  executors  moneys  out  of  funds  of 
estate  in  his  hands  can  be  supported,  it 
must  be  found  in  above  section  of  code.  If 
counsel  fees  for  services  rendered  execu- 
tor, in  probating  will,  may  be  regarded  as 
"costs"  within  meaning  of  above  section, 
they  can  not  be  allowed  except  as  an  inci- 
dent of  some  judgment,  or  order  of  court. — 
Henry  v.  Superior  Court,  93  Cal.  569,  671, 
29  Pac.   230. 

11.  Same— Order  for  payment,  after  de- 
cree of  distribution,  void. — Order  granting 
an  allowance  for  personal  services,  ren- 
dered In  behalf  of  infant  heirs  by  order  of 
probate  court,  expenses  and  costs  advanced 
in  prosecution  of  an  appeal  from  an  order 
of  distribution,  and  directing  executrix, 
sole  distributee,  to  pay  same  out  of  funds 
of  estate  in  her  hands,  operates  upon  same 
subject-matter  as  former  order,  and  is 
therefore  null  and  void  for  want  of  juris- 
diction of  court  at  time  it  was  made. — Es- 
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tate   of  Garraud,   36  Cal.   277,   280;   Goad  v. 
Montgomery,  119  Cal.   552,   558,  61  Pac.  681. 

See  notes  48  Am.  Dec.  746,  747,  41  Am.  St. 
Hep.  144. 

12.  Same  —  Properly  disallowed,  undue 
Influence  of  executor. — In  case  of  proceed- 
ings for  revocation  of  probate  of  will,  law 
makes  It  duty  of  court  to  determine 
whether  costs  shall  be  paid  by  contestants, 
or  out  of  assets  of  estate.  In  case  where 
court  exercised  its  discretion,  and  deter- 
mined that  costs  should  not  be  paid  out  of 
estate,  having  found  that  will  was  obtained 
through  undue  Influence  of  one-  of  execu- 
tors, it  does  not  seem  that  discretion  of 
court  was  abused. — Estate  of  McKinney, 
112  Cal.  447,  454,  44  Pac.  748. 

13.  Same— Seeking;  specific  performance, 
ngralnst  either  or  neither. — In  proceeding- 
seeking  specific  performance  of  contract 
for  sale  and  conveyance  of  land,  made  by 
deceased  with  the  petitioners,  it  is  compe- 
tent for  court  to  order  each  party  to  con- 
test to  bear  and  pay  his  own  costs,  or, 
what  in  law  would  be  equivalent,  to  make 
no  order  whatsoever  concerning  costs. — 
Estate  of  Potter,  141  Cal.  424,  426,  76  Pac. 
860.  851. 


14.  Same— Of  shorthand  reporter,  on  re- 
moval-—No  bad  faith. — By  provisions  of 
above  section  probate  court  "may  in  its 
discretion  order  costs  to  be  paid  by  any 
party  to  proceedings  or  out  or  assets  of 
estate,  as  justice  may  require."  In  pro- 
ceedings in  which  these  costs  accrued,  ex- 
ecutor was  charged  not  only  with  misman- 
agement of  estate,  but  with  embezzlement 
and  fraud  of  greatest  character.  No  one 
of  these  charges  was  sustained,  except  that 
of  mismanagement  of  estate,  and  upon  this 
ground  only  he  was  removed  from  office 
and  his  letters  were  revoked.  No  impli- 
cation of  bad  faith  on  part  of  executor 
arises  from  mere  fact  of  mismanagement 
of  estate.  This  might  occur  severally  from 
his  incapacity  to  perform  duties  of  office, 
and  is  not  at  all  inconsistent  with  fidelity 
to  his  trust.  In  such  case  costs  Incurred 
for  shorthand  reporter  in  proceedings  for 
his  removal  might  very  well  be  considered 
by  court  as  being  proper  charge  upon  trust 
fund. — Estate  of  Mulllns,  47  Cal.  450,  452. 


15.  Same— Will  content,  refusal  to  award, 
sustained. — After  appointment  of  executors, 
court  is  authorized,  under  above  section, 
in  its  discretion,  to  order  costs  of  contest 
of  will  to  be  paid  by  parties,  or  out  of 
assets  of  estate.  Where  court  exercised 
this  discretion,  and  refused  to  order  costs 
of  first  contest  to  be  paid  out  of  assets  of 
estate,  *before  executors  were  appointed,  in 
absence  of  abuse  of  discretion,  order  will 
not  be  reversed  after  will  has  been  ad- 
mitted to  probate  and  executors  have  been 
appointed.  It  is  undoubtedly  their  duty  to 
defend  and  uphold  will. — Estate  of  McKin- 
ney,  112  Cal.   447,   453,  44   Pac.  743. 


16.  Contest  to  establish  heirship  — Un- 
successful claimant— Costs  of  proceeding*— 
"Party  Interested." — In  a  succession  con- 
troversy, neither  an  unsuccessful  claimant 
to  heirship  in  an  intestate's  estate,  nor  his 
attorney,  is  a  party  interested  in  the  es- 
tate, and  for  that  reason  neither  of  them 
is  entitled  to  present  a  claim  against  the 
estate  for  services  or  for  expenses  in  pro- 
curing witnesses  on  the  trial  of  the  con- 
test to  determine  heirship,  on  the  theory 
that  such  services  and  testimony  of  the 
witnesses  were  Instrumental  in  establish- 
ing the  heirship  of  the  successful  claim- 
ants.— Estate  of  Walden,  174  Cal.  776,  164 
Pac.  639,  following  doctrine  in  Estate  of 
Blythe,  108  Cal.  124,  125,  41  Pac.  33;  Briggs 
v.  Breen,  123  Cal.  657,  56  Pac.  633,  886;  Es- 
tate of  Kruger,  143  Cal.  141,  76  Pac.  891; 
Estate  of  Walden,  166  Cal.  446,  137  Pac. -3 5. 

17.  Expenses  of  contest— May  be  taxed 
agjalnst  estate. — Where  judgment  or  decree 
first  entered  did  not  finally  determine  rights 
of  parties  to  conveyance,  in  proceedings 
under  sections  1597,  1598,  ante,  but  it  did 
finally,  by  amended  decree,  determine  their 
rights  in  that  particular  proceeding,  it  was 
within  discretion  of  court  as  contemplated 
by  above  section  to  tax  expenses  In  contest 
against  estate  which  they  had  invoked. — 
Eetate  of  Potter,  141  Cal.  424,  426,  75  Pac. 
850.   851. 

18.  Funds— Not  appropriated  until  will 
contest  decided. — In  contest  over  probate  of 
will,  until  will  has  been  admitted  to  pro- 
bate, or  probate  has  been  denied,  court  has 
no  power  to  appropriate  funds  of  estate  to 
aid  either  proponent  or  contestant. — Henry 
v.  Superior  Court,  93  Cal.  569,  572,  29  Pac. 
230;  Estate  of  McKinney,  112  Cal.  447.  453, 
44  Pac.  743. 


10.  Insane  person— Proceeding;  for 
polntment  of  guardian—  Allowance  of  at- 
torney's fee. — In  the  proceedings  for  the 
appointment  of  a  guardian  of  the  person 
and  estate  of  an  incompetent  person,  the 
allowance  of  an  attorney's  fee  for  the 
petitioner  is  proper  under  the  provisions 
of  the  above  section  in  a  case  in  which 
there  is  a  bona  fide  contest.— Matter  of 
guardianship  of  Bundy,  44  Cal.  App.  466, 
186  Pac.  611,  following  doctrine  in  Estate 
of  Simons,  43  Cal.  543;  Estate  of  Berthol, 
163  Cal.  345,  125  Pac.  360. 

20.  No  arbitrary  allowance  out  of  es- 
tate.— If  probate  court  has  power,  upon 
initiation  of  contests  of  will,  to  make  ar- 
bitrary allowances  out  of  estate  to  pro- 
ponents and  contestants,  then  disappointed 
next  of  kin,  and  claimants  without  shadow 
of  just  cause,  may  deprive  beneficiaries 
under  will,  by  prolonged  and  expensive  lit- 
igation, of  property  given  to  them  by  tes- 
tator. Unless  language  of  statute  impera- 
tively demands  such  construction,  it  should 
not  be  placed  upon  It. — Henry  v.  Superior 
Court,  93  Cal.  669,  572,  29  Pac.  230.  8ee  In 
matter  of  Whelan,  6  Dem.  (N.  Y.)  425,  2 
N.  Y.  Supp.  635. 


8206 


Tit  XL  Cb.  XII.]         EXECUTOR,  ETC— CONTEMPT  OF— REMOVAL  FOR.  191721-1723 


§  1721.  EXECUTOR,  ETC.,  TO  BE  REMOVED  WHEN  COMMITTED  FOB 
CONTEMPT,  AND  ANOTHER  APPOINTED.  Whenever  an  executor,  admin- 
istrator, or  guardian  is  committed  for  contempt  in  disobeying  any  lawful  order 
of  the  court,  or  a  judge  thereof,  and  has  remained  in  custody  for  thirty  days 
without  obeying  such  order,  or  purging  himself  otherwise  of  the  contempt,  the 
court  may,  by  order  reciting  the  facts,  and  without  further  showing  or  notice, 
revoke  his  letters  and  appoint  some  other  person  entitled  thereto  executor, 
administrator,  or  guardian  in  his  stead. 

History:     Enacted  March  11,  1872;   amendment  approved  April  16, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  106. 

guarded  as  an  officer  of  court,  and,  as  an 
officer,  his  obedience  to  orders  of  court  may 
be  enforced  by  punishment  for  contempt. — 
Ex  parte  Smith,  53  Cal.  204,  208;  Ex  parte 
Cohn,  56  Cal.  193,  196;  Wiggin  v.  Superior 
Court,  68  Cal.  398,  400,  9  Pac.  646;  Estate 
of  Kennedy,  129  Cal.  384,  388,  62  Pac.  64; 
McLaughlin  v.  Barnes,  12  Wash.  373,  875, 
41  Pac.  62. 


1.    Obedience     to     orders     of     court— En- 
forced   oy    punishment    for    contempt. — An 

executor,  though  holding  assets  of  estate 
in  trust,  is  not  merely  trustee,  but  is  in 
one  sense  an  officer  of  court.  Usually  his 
acts  have  no  validity  until  court  gives  its 
approval.  In  respect  to  those  matters  in 
which  he  acts  under  direction,  and  sub- 
ject to  approval   of  court,   he   may   be   re- 


§  1722.     SERVICE  OF  PROCESS  ON  GUARDIAN.    Whenever  an  infant, 

insane,  or  incompetent  person  has  a  guardian  of  his  estate  residing  in  this  state, 

personal  service  upon  the  guardian  of  any  process,  notice,  or  order  of  the  court 

concerning  the  estate  of  a  deceased  person  in  which  the  ward  is  interested,  is 

equivalent  to  service  upon  the  ward,  and  it  is  the  duty  of  the  guardian  to  attend 

to  the  interests  of  the  ward  in  the  matter.    Such  guardian  may  also  appear  for 

his  ward  and  waive  any  process,  notice,  or  order  to  show  cause  which  an  adult 

or  a  person  of  sound  mind  might  do.   . 

History:  Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p.  375; 
amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  G.  P.  pt.), 
P.  107. 


§1723.  DISPOSITION  OF  LIFE  ESTATES  OR  HOMESTEADS,  OR  COM- 
MUNITY  PROPERTY,  ON  OWNER'S  DEATH,  IN  CERTAIN  CASES.  When 
the  death  of  a  person  terminates  a  life  estate  or  a  homestead  right,  or  vests 
a  homestead,  or  affects  a  joint  tenancy,  or  vests  one  with  the  title  to  com- 
munity property  without  the  necessity  of  administration, 

[Interested  person  may  petition  concerning.]  any  person  whose  interest  in 
land  is  affected  by  such  death  may  file  in  the  superior  court  of  the  county  of 
which  the  decedent  was  a  resident,  or  if  the  decedent  be  a  nonresident  then  in 
any  county  in  which  any  of  the  land  is  situated,  a  verified  petition  setting 
forth  those  facts  and  particularly  describing  the  land  and  his  interest  therein, 
and  naming  all  persons  who  claim  or  might  claim  an  interest  therein  as  per- 
sonal representative,  heir  or  devisee  of  the  decedent,  so  far  as  known  to  the 
petitioner. 

[Hearing.]  The  clerk  must  set  the  petition  for  hearing  by  the  court  and 
give  such  notice  thereof  as  the  court  may  order,  either  by  publication  or  by 
causing  notices  of  the  time  and  place  of  hearing  to  be  posted  in  at  least  three 
publie  places  in  the  county,  one  of  which  must  be  at  the  place  where  the  court 
is  held,  at  least  ten  days  before  the  hearing.    Written  notice  of  the  time  and 
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place  of  hearing,  together  with  copy  of  the  petition,  must  be  served  npon  any 
person  named  in  the  petition  as  representative,  heir  or  devisee  of  the  decedent, 
in  the  same  manner  as  a  summons,  at  least  ten  days  before  the  time  set  for  the 
hearing  or  to  which  it  may  have  been  postponed.  The  court  shall  take  evi- 
dence in  support  of  the  petition  and  of  any  issues  raised,  and  may  render  judg- 
ment thereon  establishing  such  termination  of  estate  or  investiture  of  title  and 
determining  to  whom  the  property  belongs  by  reason  thereof.  All  persons  so 
served  shall  be  concluded  by  the  judgment;  but  the  court,  in  its  discretion, 
may  proceed  without  personal  service  being  made,  in  which  event,  as  to  per- 
sons not  so  served,  the  decree  shall  be  conclusive  only  of  the  fact  of  such 
death. 

Any  inheritance-tax  which  becomes  payable  by  reason  of  such  death  must  be 
paid  before  such  decree  is  made. 

[Recording  decree.]     A  certified  copy  of  the  decree  shall  be  recorded  in  the 

office  of  the  recorder  of  each  county  in  which  any  part  of  the  land  is  situated. 

History:  Enactment  approved  March  4,  1881,  Stats,  and  Amdts. 
1881,  p.  35;  amended  March  4,  1897,  Stats,  and  Amdts.  1897,  p.  62; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  234;  held  unconstitutional,  see  history,  §5  aHe;  amendment  ap- 
proved March  18,  1905,  Stats,  and  Amdts.  1905,  p.  146;  April  15, 
1913,  Stats,  and  Amdts.  1913,  p.  27;  May  10,  1915,  Stats,  and  Amdts. 
1915,  p.  434;  May  31,  1917,  State,  and  Amdts.  1917,  p.  1397;  May  18, 
1921,  Stats,  and  Amdts.  1921,  p.  441.    in  effect  July  29,  1921. 


DISPOSITION  OF  LIFE  ESTATE,  HOME- 
STEAD, OR  COMMUNITY  PROPERTY. 

1-7.  Editorial  note. 

8,9.  Adjudication  not  conclusive. 

10.  Construction — Insufficient  notice. 

11.  Same — Purpose  and  scope  of  law* 

12.  Same — Unconstitutionality. 

13.  Finding  as  to  community  property  con- 

clusive on  appeal. 

14.  Homestead — Finding  of   abandonment — 

Appeal — Record — Failure  to  set  forth 
evidence. 

15.  Notice  —  In   terminating   life   estates  — 

Only  to  persons  therein  interested. 

16.  Proceeding — Determines  death  of  party, 

when  asserted  right  accrues. 

17.  Same-^Includes  only  cases  within  section. 

See,   ante,   §  1704   and   note. 

1.  Editorial  notes  A  reading1  of  above 
section  leaves  the  impression  that  its  pur- 
pose was  merely  to  arrive  at  a  decree  of 
distribution  by  a  less  circuitous  and  more 
direct  and  a  shorter  route  than  a  probate 
administration. 

2.  The  objection  that  the  notice  is  in- 
sufficient would  apply  to  every  other  exer- 
cise of  discretion  by  a  nisi  prius  court.  If 
this  were  the  only  objection,  it  might  read- 
ily be  obviated  by  requiring:  the  same 
notice  as  is  required  to  obtain  a  decree  of 
distribution. 

3.  If  the  court  should  fix  a  notice  that 
would  be  so  far  insufficient  as  to  constitute 
a  want  of  due  process  of  law.  and  there- 
fore   contravene    state    and    federal    consti- 
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tutional  provisions,  such  action  might  very 
readily  be  treated  as  an  abuse  of  discretion 
and  meet  with  reversal  on  appeal. 

4.  What  the  court  says  in  King  v.  Pauly, 
159  Cal.  551,  115  Pac.  210,  as  to  the  pro- 
cedure in  actions  to  quiet  title,  would  ap- 
ply equally  to  all  probate  procedure  that 
terminates    In   decrees    of   distribution. 

5.  A  decree  of  distribution  does  not 
conclude  and  does  not  pretend  to  conclude 
an  action  by  a  stranger  to  the  administra- 
tion claiming  adversely  to  the  decedent  and 
his  estate. 

6.  This  whole  opinion  In  King  v.  Pauly, 
159  Cal.  551,  115  Pac.  210,  Is  subject  to  criti- 
cism as  being  an  attempt  to  bolster  up  a 
previous  erroneous  decision,  that  of  Han- 
sen v.  Union  Savings  Bank.  148  Cal.  157,  82 
Pac.  768,  which,  by  the  way,  really  was 
founded  upon  a  defect  in  the  notice,  and 
what  was  said  as  to  the  purpose  and  scope 
of  above  section  was  clearly  obiter,  al- 
though the  court.  In  this  case,  appears  to 
be  of  a  different  opinion.  The  language 
of  the  Hansen  case,  beginning  "Moreover." 
etc.,  followed  the  decision  as  to  the  defect- 
ive notice. 

7.  Finally,  the  decision  in  King  v.  Pauly 
159  Cal.  551,  115  Pac.  210.  is  not  only  wrong, 
but  It  was  unnecessary,  for  there  was  in 
this  case  as  In  the  Hansen  case  a  vital  de- 
fect In  the  notice. 

8.  Adjudication  not  cobcImIv*. — A  statu- 
tory proceeding,  under  above  section,  to 
have  it  determined  that  real  property 
standing  in  the  name  of  the  deceased  wife 
was  -community   property    which    vested    in 
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the  husband  at  the  time  of  her  death,  does 
not  constitute  a  conclusive  adjudication 
against  the  representatives  of  the  deceased 
wife,  who  were  in  possession  of  the  prop- 
erty, and  were  not  parties  thereto,  and 
were  not  before  the  court,  so  as  to  give  it 
the  effect  of  an  equitable  decree  as  against 
them;  and  it  may  be  shown  by  them  in  a 
subsequent  action  for  partition,  in  which 
the  representatives  of  the  deceased  wife 
and  of  the  deceased  husband  are  before 
the  court%  that  the  property  was  the  sepa- 
rate property  of  the  wife,  and  it  may  be 
so  found  and  adjudged  by  the  court. — Mc- 
Pike  v.  Mehrmann,  18  Cal.  App.  501,  123 
Pac  549. 

9.  The  proceeding  under  above  section 
is  only  intended  as  a  means  to  have  it  de- 
termined that  a  person  is  dead,  upon  whose 
death  the  asserted  right  of  another  begins, 
and  not  to  have  the  validity  of  that  right 
conclusively  adjudicated.  The  decree  in 
the  proceeding,  as  respects  persons  not  par- 
ties, merely  determines  conditionally  that 
if  the  parties  petitioning  have  any  assert- 
ive right  or  title  accruing  on  the  death 
of  another  person,  such  right  or  title  has 
accrued.— McPlke  v.  Mehrmann,  18  Cal.  App. 
501,  12S  Pac.  649. 

lfc    Construction  —  Insnmclent      notice. — 

Construction  seems  to  be  founded  upon 
•uch  insufficiency  of  the  notice  as  would 
constitute  want  of  due  process  of  law. — 
King  v.  Pauly,   169   Cal.    661,   116   Pac.    210. 

11.     Same— Purpose   and   scope    of   law.— 

Held  that  it  was  only  intended  as  a  pro- 
ceeding to  have  it  determined  that  a  cer- 
tain person  is  dead  upon  whose  death-  the 
asserted  right  of  another  person  depends, 
and  not  one  to  have  the  validity  of  the 
right  conclusively  adjudicated. — King  v. 
Pauly,  159  Cal.  654,  115  Pac.  210. 


la.  Same  —  Unconstitutionality. — A  con- 
struction that  would  make  this  proceeding 
anything  more  than  one  tot.  provide  a  rec- 
ord evidence  of  the  death  of  the  deceased 
person  would  bring  it  In  conflict  with  the 
constitution  (Beatty,  C.  J.,  probably  re- 
ferring to  "due  process  of  law"  clause).— 
King  v.  Pauly,  169  Cal.  551,  115  Pac.  210. 

I**  Finding  mm  to  community  property 
•endnslTc  on  appeal. — In  a  proceeding 
taken  by  a  surviving  husband,  under  above 
•ectlon.  to  determine  his  interest  in  com- 
munity real  estate  held  In  the  name  of  a 
deceased  wife,  and  bought  with  community 
funds,  in  which  his  claim  was  contested  by 
a  sister  of  the  deceased  wife,  as  being  her 
separate  estate,  in  the  interest  of  the  heirs, 
and  the  court  found  and  adjudged  that  the 
property  was  community  property  and  was 
bought  in  the  wife's  name  with  community 
funds,  and  was  not  given  by  the  husband 
to  the  wife,  and  adjudged  that  the  entire 
property  vested  in  the  surviving  husband. 
It  U  held  upon  appeal  that  whether  or  not 
the  conveyance  was  a  gift  to  the  wife  was 
a  Question  of  fact  to  be  determined  by  the 
trial  court,    up^n    the    evidence,    and    it    is 


conclusive,  if  not  manifestly  that  sufficient 
support,  should  not  be  disturbed  upon  ap- 
peal.— In  re  Carlln,  19  Cal.  App.  168,  169, 
124    Pac.    868. 

14.  Homestead— Finding  of  abandonment 
—Appeal— Record— Failure  to  set  forth  the 
evidence. — In  a  proceeding  by  the  widow 
of  a  decedent,  under  provisions  of  above 
section,  to  obtain  a  decree  declaring  that 
the  homestead  of  herself  and  her  deceased 
husband  had  vested  in  her  as  the  surviv- 
ing spouse,  an  order  denying  the  relief, 
based  on  a  finding  that  the  spouses  had 
abandoned  the  homestead  will  be  affirmed 
on  appeal,  where  the  record  fails  to  set 
forth  the  evidence  given  at  the  trial  In 
support  of  the  finding. — Estate  of  Allen, 
175   Cal.   354,   165   Pac.   1010. 

15.  Notice— In  terminating  life  estate- 
Only  to  persona  therein  interested. — Under 
will  of  one  Phillips,  deceased,  estate  was 
distributed  to  his  widow  for  life,  and  after 
her  death,  to  her  daughter  and  grand- 
daughter, share  and  share  alike.  The  widow 
married  one  de  Campos, -and  upon  her  death 
Katherine  I.  Tracey,  granddaughter,  filed 
her  verified  petition,  setting  forth  death, 
and  asking  for  decree  that  life  estate  had 
terminated,  and  that  title  to  one-half  prop- 
erty be  declared  vested  in  her.  The  court 
made  an  order  and  clerk,  in  accordance 
therewith,  gave  notice  to  all  persons  in- 
terested in  estate  of  said  testator,  deceased, 
and  thereupon  granted  the  petition.  This 
was  error,  as  notice  should  have  been  to 
persons  interested  in  life  estate  of  Bridget 
de  Campos;  for,  the  estate  of  Phillips  hav- 
ing been  distributed  and  closed,  no  one 
thereafter  had  any  interest  in  an  estate 
which  had  ceased  to  exist. — In  matter  of 
Tracey,  136  Cal.  385,  389,  69  Pac.  20. 

10.  Proceeding  —  Determines  death  of 
party,  when  asserted  right  accrues. — Above  • 
section  was  Intended  only  as  proceeding  to 
have  it  determined  that  certain  person  Is 
dead,  upon  whose  death  asserted  right  of 
person  depends,  and  not  to  have  validity  of 
right  conclusively  adjudicated.  Decree  In 
proceeding  merely  determined  that,  if  party 
petitioning  has  any  asserted  right  or  title 
accruing  on  death  of  another  person,  such 
asserted  right  or  title  has  accrued. — Han- 
sen v.  Union  Sav.  Bank,  30  Cal.  Dec.  469, 
471,    82    Pac.    769. 

17.  Same — Include*  only  cases  within 
•ectlon. — It  is  evident  that  proceeding  un- 
der above  section  being  out  of  ordinary 
course  of  actions,  in  which  summons  must 
be  personally  served,  and  having  effect 
of  final  decree  of  distribution,  must  not  be 
construed  to  include  cases,  except  such  as 
come  within  terms.  It  is  more  than  mere 
proceeding  in  rem,  because  by  it  court  is 
asked  to  make  its  decree  that  estate  has 
ceased  and  terminated.  Statute  contem- 
plates some  notice  and  this  notice  must) 
be  to  parties  who  are  interested  In  life  es- ' 
tate  said  to  be  declared  terminated  by  1u-« 
dicial  decree. — In  matter  of  Tracey.  US 
Cal.  385,  388,  69  Pac.  20. 
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61724  DEATH   BEFORE   PATENT— DETERMINING   HEIRS.  PPt.  Ill, 

§  1724.  DEATH  BEFORE  PATENT  ISSUES :  PETITION  AND  PROCEED- 
INOS  TO  DETERMINE  HEIRS  AT  LAW.  In  every  case  where  title  to  real 
or  personal  property,  or  any  interest  therein,  shall  have  vested  or  may  here- 
after become  vested,  other  than  by  the  laws  of  succession,  in  the  heirs,  heirs 
of  the  body,  issue,  or  children  of  any  person,  without  other  description  or 
means  of  identification  of  the  persons  embraced  in  such  description,  any  per- 
son interested  in  such  property  as  such  heir,  heir  of  the  body,  issue  or  child, 
or  the  successor  in  interest  of  any  such  heir,  heir  of  the  body,  issue,  or  child, 
or  the  legal  representatives  of  any  of  such  persons  or  of  their  said  successors 
in  interest,  may  file  a  verified  petition  in  the  superior  court  of  the  state  of 
California  in  and  for  the  county  wherein  said  property  or  any  part  thereof  is 
situate,  setting  forth  briefly  the  deraignment  of.  title  of  petitioner,  a  descrip- 
tion of  the  property  affected,  and  the  names,  ages  and  residences  if  known,  of 
the  heirs,  heirs  of  the  body,  issue  or  children  whose  identity  is  sought  to  be 
determined  (or  if  any  of  the  same  is  dead  or  if  the  residence  of  any  of  the 
same  is  unknown,  such  facts  shall  be  stated)  and  a  request  that  a  decree  be 
entered  in  said  court  determining  and  establishing  the  identity  of  the  persons 
embraced  in  such  general  description. 

Notice  of  the  time  and  place  for  the  hearing  of  said  petition  must  be  given 
by  the  clerk  by  posting  notices  thereof  in  three  or  more  public  places  in  said 
county  at  least  ten  days  prior  to  the  date  fixed  by  the  clerk  for  said  hearing. 

At  any  time  before  the  date  fixed  for  such  hearing  any  person  interested  in 
said  property  may  answer  said  petition  and  deny  any  of  the  matters  contained 
therein. 

At  the  time  fixed  for  such  hearing  or  such  time  thereafter  as  may  be  fixed 
by  the  court,  the  court  must  hear  the  proofs,  offered  by  the  petitioner,  and  of 
any  person  answering  "the  same  and  must  make  a  decree  conformable  to  the 
proofs.  Such  decree  shall  have  the  same  force  and  effect  as  decrees  entered 
in  accordance  with  the  provisions  of  part  three,  title  eleven  of  this  code. 

History:  Enactment  approved  February  11,  1909,  Stats,  and  Amdts. 
1909,  p.  13,  amendment  approved  February  25,  1911,  Stats,  and  Amdts. 
1911,  p.  78;  May  31,  1921,  Stats,  and  Amdts.  1921,  p.  988.  In  effect 
July  30,  1921. 
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CHAPTER  XIII. 

OP  PUBLIC  ADMINISTRATOR. 


i  1726.     What  estates  to  be  administered  by      §  1736. 
public  administrator. 

1 1726a.  Burial  expenses  of  deceased  persons.      §  1737. 

1 1727.  Public  administrator  to  obtain  let- 
ters, when  and  how:  His  bond  and 
oath.  §  1738. 

$ 1728.  Duty  of  persons  in  whose  house  any 
stranger  dies. 

&  1729.    Must  return  inventory  and  adminis-      1 1739. 
ter  estates  according  to  this  title. 

1 1730.    When    another    person    is    appointed      §  1740. 
administrator   or   executor,    public 
administrator    to    deliver    up    the 
estate.  §  1741. 

f  1731.    Civil  officers  to  give  notice  of  *  waste 

to  public  administrator.  %  1742. 

11732.  Suits  for  property  of  decedents. 

1 1733.  Order  to  examine  party  charged  with      1 1743. 

embezzling  estate.     [Repealed.] 
1 1784.    Punishment   for  refusing  to  attend.      f  1744. 

[Repealed.] 
11735.    Order  on  public  administrator  to  ac- 
count. 


Every  six  months  to  make  and  pub- 
lish return  of  condition  of  estate. 

Estate  moneys,  escheats,  etc.  [To 
be  deposited  with  county  treas- 
urer.] 

Not  to  be  interested  in  the  payments 
for  or  on  account  of  estates  in  his 
hands. 

When  to  settle  with  county  clerk,  and 
how  unclaimed  estate  disposed  of. 

Proceedings  against  public  adminis- 
trator for  failure  to  pay  over 
money  as  ordered. 

Fees  of  officers,  when  and  by  whom 
paid. 

Public  administrator  to  administer 
oaths. 

Preceding  chapters  applicable  to 
public  administrator. 

To  file  reports.  Penalty  for  failure. 
Duty  of  district  attorney. 


§  1726.  WHAT  ESTATES  TO  BE  ADMINISTERED  BY  PUBLIC  ADMIN. 
IBTRATOB.  Every  public  administrator,  duly  elected,  commissioned,  and 
qualified,  must  take  charge  of  the  estates  of  persons  dying  within  his  county, 
as  follows : 

1.  Of  the  estate  of  decedents  for  which  no  administrators  are  appointed,  and 
which,  in  consequence  thereof,  are  being  wasted,  uncared  for,  or  lost; 

2.  Of  the  estate  of  decedents  who  have  no  known  heirs; 

3.  Of  the  estates  ordered  into  his  hands  by  the  court;  and 

4.  Of  the  estates  upon  which  letters  of  administration  have  been  issued  to 

him  by  the  court. 

History:     Enacted  March  11,  1872;  amendment  approved  April  16, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  107. 

PUBLIC  ADMINISTRATOR— ESTATES  TO 
BE  ADMINISTERED  BY. 

I.  In  General,  1-22. 
II.  In  Special,  23-31. 

L  In  General. 

1.  Aj  to  public  administrator — Generally. 

2.  E  very  intestate  presumed  to  have  left 

an  heir. 

3.  Paragraph  4  controlled  by  preliminary 

paragraph. 

4.  Public  administrator — Administers  by 

virtue  of  letters,  not  of  his  office. 

5.  Same — Administers   on   any   estate   in 

his  county. 

G.  Same — All  sections  relating  to  admin- 
istrators apply  to. 

7.  Same — Does  not  succeed  in  administra- 

tion by  virtue  of  office. 

8.  8a me — Entitled  where  estate  escheats 

to  state. 
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9.  Same — Letters  valid  until  set  aside. 

10.  Same — Must  be  authorized  before  ad- 

ministering. 

11.  Same — Must    show    judicial    grant    in 

each  case. 

12.  Same — Obtains  letters  by  virtue  of  his 

office. 

13.  Same — Official  bond  applies  to  letters 

under  subdivision  4. 

14.  Same — Official   character  not   changed 

by  duties  under  letters. 

15.  Same — Official  oath  and  bond  sufficient. 

16.  Same — Riglift  to  letters  determined  by 

status  at  time  of  grant. 

17.  Same — Special  provisions  as  to,  given 

full  force.  * 

18.  Same — Section   provides   for  preserva- 

tion of  estate  until  letters. 

19.  Samp — Same — For  public  officer  to  ad- 

minister, others  failing  to  act. 
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20.  Same  —  Resignation     during     appeal 

abates  proceeding. 

21.  Same — Retains  official  character  until 

letters  revoked. 

22.  Transfer  of  proceedings. 

II.  In  Special. 

23.  Public  administrator — Devisee  in  for- 

eign will  preferred  to. 

24.  Same — In  contests,  acts  solely  for  his 

own  interest. 

25.  Same — No  right  where  decedent  leaves 

a  will. 

26.  Same — One  merely  competent  no  pref- 

erence over. 

27.  Same  —  Order    appointing,    valid    as 

against  brothers  not  entitled. 

28,  29.  Same — Precedence  of  nominee  of  for- 
eign executor. 

30.  Same — Waiving  right  as  creditor,  not 

estopped  as  officer. 

31.  Same  —  With  request  of  father,  pre- 

ferred to  creditors. 

I.     IN   GENERAL. 

1.  As  to  public  administrator— Generally. 

— It  Is  the  duty  of  the  public  administrator 
to  take  charge  of  the  estates  of  persons 
dying  within  his  county.  No  burden  Is  Im- 
posed upon  him  of  administering  estates 
which  have  been  transferred  to  his  county 
by  reason  of  the  disqualification  of  the 
judge  of  a  superior  court  of  an  adjoining 
county.  He  is  the  public  trustee  appointed 
by  law  to  take  charge  of  the  estates  of  per- 
sons within  his  county,  who  die  leaving  no 
one  competent  to  administer,  and  their  in- 
tendment would  seem  to  be  in  favor  of  the 
construction  of  the  law  which  imposes  the 
trust  upon  the  resident  officer  rather  than 
upon  an  officer  of  an  adjoining  county,  and 
there  is  no  reason  why  he  should  be  ex- 
cepted from  the  provision  of  above  section 
that  the  transfer  of  proceedings  "shall  not 
afTect  the  right  of  any  person  to  letters 
testamentary  or  administration  of  the  es- 
tate transferred." — Estate  of  Graves,  8  Cal. 
App.  254,  257,  96  Pac.  792. 
See,  ante,  8  1430  and  note: 

2.  Every  Intestate  presumed  to  have 
left  an  heir. — The  codes  of  this  state,  like 
all  other  laws,  proceed  upon  theory  that 
things  have  happened  in  ordinary  course 
of  nature,  and  ordinary  habits  of  life;  and 
It  is  presumption  of  law  that  every  intes- 
tate has  left  some  one  on  earth  entitled  to 
claim  as  his  heir,  however  remote.  In 
above  section,  and  every  provision  of  our 
codes  relating  to  administration  of  estate, 
and  germane  to  the  subject,  this  presump- 
tion is  indulged. — People  ex  rel.  Attorney- 
General  v.  Roach,  76  Cal.  294,  297,  18  Pac.  * 
407.  ' 

3.  Paragraph  4  eoatrolled  by  prelimi- 
nary paragraph. — It  is  as  much  official  duty 
of  public  administrator  to  administer  an 
estate  under  paragraph  4  of  above  section 
as   in   any    other   case.      The   above   section 


declares  that  he  "must  take  charge  of  es- 
tates of  persons  dying  within  his  county  as 
follows":  and  paragraph  4  is  as  much  con- 
trolled by  this  provision  as  are  other  para- 
graphs of  above  section  under  which  he 
has  express  authority  to  administer,  at 
least  temporarily,  by  virtue  of  his  office 
alone. — Los  Angeles  County  v.  Kellogg,  146 
Cal.  590,  594,  80  Pac.  861. 

4.  Public  administrator— Administers  by 
▼trtne  of  letter*,  not  of  bla  office. — A  pub- 
lic administrator,  like  any  other  person,  can 
administer  on  estate  only  when  there  has 
been  made  to  him  judicial  grant  of  ad- 
ministration thereon.  He  does  not.  by  vir- 
tue of  his  office,  acquire  right  to  adminis- 
ter upon  any  particular  estate. — Beckett  v. 
Selover,  7  Cal.  216,  216,  68  Am..  Dec.  237; 
Rogers  v.  Hoberlein,  11  Cal.  120.  128;  Es- 
tate of  Hamilton,  84  Cal.  464,  468;  Estate  of 
Pingree,  100  Cal.  78,  80,  34  Pac.  521. 

5»  Same  Administers  on  any  estate  In 
bis  eonnty. — The  court  is  not  limited,  in 
appointing  public  administrator  to  take 
charge  of  an  estate,  to  estates  of  such  per- 
sons as  die  within  his  county,  but  he  is 
competent  to  administer  upon  estate  within 
his  county  of  any  decedent,  irrespective 
of  place  of  his  death. — Estate  of  Richard- 
son,   120   Cal.  844,  847,  52  Pac.  832. 

6.  Same— -All  sections  relation*  to  admin- 
istrators apply  to. — Above  section,  and 
sections  which  relate  to  administrators  gen- 
erally, apply  to  public  administrator  ad- 
ministering an  estate,  no  matter  under  what 
particular  section,  or  paragraph  of  section 
of  this  code,  he  may  be  acting,  and  they  all 
deal  with  him  in  his  official  capacity  and 
character  of  public  administrator. — Los 
Angeles  County  v.  Kellogg,  146  Cal.  590,  594, 
80  Pac.   861. 


7.  Same— Does  not  sveeeed  In  adminis- 
tration by  virtue  of  office. — It  is  nowhere 
provided  that  public  administrator  shall 
hand  over,  to  succeeding  incumbent  of 
office,  the  papers,  or  that  latter  succeeds  to 
unfinished  business  of  estates.  Grant  of 
administration  must  continue  authority  and 
power  of  grantee  until  it  is  directly  "set 
aside,  or  indirectly  revoked,  by  another  ap- 
pointment.— Rogers  v.  Hoberlein,  11  CaL 
120,  128;  Estate  of  Aveline.  53  Cal.  259,  260; 
Estate  of  Pingree,  100  Cal.  78,  80.  84  Pac 
621. 

8.  Same— -Entitled  where  estate  eseheats 
to  state. — State  is  entitled  to  estates  of  de- 
ceased persons  dying  intestate  without 
heirs,  after  payment  of  debts;  and  it  is 
upon  that  class  of  esates  which  escheat  to 
state  that  public  administrator  is  entitled 
to  grant  of  administration  from  probate 
court. — Beckett  v.  Selover,  7  Cal.  216,  233, 
68  Am.  Dec.  237. 

».     Same— Letter*  valid  nntll  set  aside.—* 

Grant  of  letters  of  administration  to  pub- 
lic administrator  must  continue  his  author- 
ity and  power  as  such  administrator  until 
it  Is  directly  set  aside  or  indirectly  revoked 
by  another  appointment. — Rogers  v.  Hober- 
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lein.  11  Cal.  120,  129;  Estate  of  Aveline,  63 
Cal.  259,  260;  Estate  of  Pingree,  100  Cal.  78, 
SO.  34  Pac.  521;  Estate  of  Lermond,  142  Cal. 
585,  586,  76  Pac.  488. 

1*.  Same— Mmt  be  authorised  before  ad- 
nlateterlng. — Where  public  administrator 
seeks  administration  of  an  estate,  under 
paragraph  4  of  above  section,  before  he 
can  take  charge  of  estate,  he  must  have 
warrant  of  authority  from  court,  and  let- 
ters issued  to  him  in  particular  estate  are 
his  authority;  but  it  is  also  true  that  his 
official  character  is  not  changed,  nor  is  it 
taken  from  him  by  imposition  of  duties  In- 
volved on  him  by  letters  issued  to  him. — 
Los  Angeles  County  v.  Kellogg,  146  Cal. 
590.  593,  80   Pac  861. 


11.  Same— Moot  ihow  Judicial  grant  In 
each  ease. — The  public  administrator  is  not 
entitled  to  administer  upon  every  estate, 
nor  even  upon  majority  of  estates,  and  he 
must  show  judicial  grant  of  administration 
to  him  in  each  particular  case,  like  any 
other  administrator,  and  his  commission, 
therefore,  can  not  prove  that  he  Is  regular 
administrator  upon  particular  estate;  nor 
can  law  intend  that  in  each  case,  where  his 
authority  is  called  in  question,  he  shall  be 
compelled  to  prove  by  independent  testi- 
mony the  particular  facts  which  entitle  him 
to  administration  in  particular  case.  It  is 
no  objection  to  this  view  that  public  ad- 
ministrator Is  required  to  perform  some 
additional  functions,  after  regular  admin- 
istration granted  to  him,  and  which  other 
administrators  are  not  required  to  do. — 
Beckett  v.  Selover,  7  Cal.  215,  232,  68  Am. 
Dec.  237;  Estate  of  Hamilton,  34  Cal.  464, 
468;  Estate  of  Pingree.  100  Cal.  78,  80,  34 
Pac.  521. 

1&  Same— Obtains  letters  by  virtue  of 
Us  office. — The  public  administrator  Is 
eighth  class  enumerated  In  section  1866, 
ante.  He  obtains  letters  of  administration 
not  as  an  individual,  but  as  public  admin- 
istrator by  virtue  of  his  office. — Healy  v. 
Superior  Court,  127  Cal.  659,  662,  60  Pac.  428. 


13.  Same—Official  bond  applies  to  letters 
aader  subdivision  4. — The  case  where  let- 
ters of  administration  are  issued  to  public 
administrator  by  order  of  court  is  one  fall- 
ing under  fourth  subdivision  of  above  sec- 
tion. The  language  of  next  section  applies 
as  fully  to  case  such  as  that  as  to  any 
other  case  In  which  official  bond  of  public 
administrator  answers  for  bond  executed 
by  administrator  In  other  cases. — Healy  v. 
Superior  Court,  127  Cal.  659,  662,  60  Pac.  428. 

14.  Same— Official  character  not  changed 
by  datles  under  letters. — Where  public  ad- 
ministrator seeks  administration  of  an 
estate  under  paragraph  4  of  abq>ve  section 
and  under  section  1365,  ante,  before  he  can 
take  charge  of  estate  he  must  have  war- 
rant of  authority  from  court,  and  letters 
issued  to  him  In  particular  estate  are  his 
authority.  His  official  character  Is  not 
changed,  nor  is  It  taken  from  him  by  im- 
position  of   duties   devolved    upon    him    by 


letters  Issued  to  him. — Los  Angeles  County, 
v.  Kellogg,  146  Cal.  590,  593,  80  Pac.  861. 

15.  Same— Official  oath  and  bond  suffi- 
elent. — The  public  administrator  is  as  much 
public  administrator  in  administering  es- 
tate when  letters  have  been  issued  to  him 
on  particular  estate  as  when  acting  under 
any  paragraph  of  above  section,  and  in 
those  cases  where,  for  time  being,  he  mani- 
festly acts  wholly  by  way  of  his  office,  he 
must  procure  letters  of  administration  as 
other  persons,  and  his  official  bond  and  oath 
(unlike  case  of  other  persons  appointed) 
are  In  lieu  of  administrator's  bond  and 
oath. — Los  Angeles  County  v.  Kellogg,  146 
Cal.  590,  593,  80  Pac.  861. 


16.  Same — Right  to  letters  determined 
by  statns  at  time  of  arrant. — Public  admin* 
istrator  did  not  by  virtue  of  his  office  or  by 
filing  his  petition  acquire  any  interest  in 
estate  of  deceased,  or  in  commissions  to 
be  earned  by  administering  upon  it,  and 
when  his  term  of  office  expired,  ceased  to 
be  one  of  persons  specially  named  to  whom 
letters  might  be  granted.  It  was  his  status 
at  time  of  granting  of  administration,  and 
not  at  time  of  filing  his  petition,  that  de- 
termined his  competency.  The  court  did 
not,  therefore,  err  in  ordering  that  letters 
of  administration  on  estate  be  issued  to  an- 
other party  as  "the  party  best  entitled 
thereto." — Estate  of  Pingree,  100  Cal.  78. 
81,  84  Pac.  621;  Estate  of  McLaughlin,  103 
Cal.    429.    430,   3f   Pac.   410. 

17.  Same  —  Special  provisions  an  to, 
given  full  force. — All  provisions  relating  to 
powers  and  duties  of  public  administrator 
and  inconsistent  with  general  probate  law 
are  special  provisions  and  must  be  given 
their  full  force,  leaving  all  other  provisions 
of  general  probate  system  as  much  appli- 
cable to  him  as  to  any  other  administrator. 
— Beckett  v.  Selover,  7  Cal.  215,  230,  68  Am. 
Dec.   237. 

18.  Same— 'Section  provides  for  preserva- 
tion of  estate  nntll  letters. — Above  section 
and  all  sections  to  and  Including  section 
1743,  post,  of  this  code  are  not  intended  to 
define  cases  in  which  public  administrator 
Is  entitled  to  letters  of  administration,  but 
to  provide  for  preservation  of  estates  of  de- 
ceased perrons  until  proper  administrator 
is  appointed,  as  will  appear  by  section  1730, 
post,  which  requires  him  to  deliver  estate 
over  to  any  person  to  whom  letters  testa- 
mentary or  of  administration  may  be  regu- 
larly appointed. — Estate  of  Hickman,  101 
Cal.  609.  618.  36  Pac.  118. 

10.  Same— Same— For  public  officer  to 
administer,  others  falling  to  act. — Purpose 
of  law  Is  to  provide  public  officer  acting 
under  his  oath  of  office  and  official  bond 
who  shall  be  In  position  at  all  times  to 
administer  estates,  where  there  is  failure 
of  heirs  or  other  persons  competent  to  per- 
form services. — Los  Angeles  County  v. 
Kellogg,  146  Cal.   590,   594,   80  Pac.   861. 

20.     Same  —  Resignation      during;      appeal 
abates    proceeding.— W.    A-    Crowell,    public 
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administrator  of  county  of  Placer,  applied 
for  letters  of  administration  upon  estate  of 
deceased,  and  appealed  from  an  order  deny- 
ing- his  application.  While  appeal  was 
pending,  he  resigned  the  office,  and  one 
W.  A.  Sheperd  was  appointed  in  his  place, 
who  seeks  to  be  substituted  in  appellate 
court.  The  right  of  Crowell  having  ended 
with  his  office,  resignation  of  that  officer 
abated  proceeding,  and  Sheperd  acquired 
no  right. — Estate  of  Lermond,  142  CaL  585, 
586,  76  Pac.  488. 

21.  Same — Retains  official  character  un- 
til letters  revoked. — That  public  adminis- 
trator retains  his  official  character  while 
acting  under  letters  of  appointment,  so  far 
as  particular  estate  is  concerned,  even 
though  his  term  of  office  had  expired,  is 
entirely  consistent  with  fact  that  grant  of 
letters  continues  until  it  is  set  aside  or 
revoked  as  to  all  inventoried  business. — 
Los  Angeles  County  v.  Kellogg,  146  Cal. 
590,  593,   80  Pac.  861. 

22.  Transfer  of  proceedings^ — Where  pro- 
ceedings for  probate  are  transferred  to  an 
adjoining  county  by  reason  of  the  dis- 
qualification of  the  superior  judge,  the 
public  administrator  of  the  county  of 
which  the  deceased  was  resident  is  entitled 
to  letters  in  case  where  letters  should  be 
issued  to  a  public  administrator,  and  not 
the  public  administrator  of  the  county  to 
which  the  proceedings  are^  transferred. — 
Estate  of  Graves,  8  Cal.  App.  254,  258,  96 
Pac.  792. 

II.     IN    SPECIAL. 

23.  Public  administrator  —  Devisee  In 
foreign  will  preferred  to. — A  devisee  under 
will  probated  elsewhere  is  entitled  to  let- 
ters of  administration  upon  estate  of  de- 
ceased in  preference  to  public  administra- 
tor.— Estate  of  Bergin,  100  Cal.  376,  378, 
34  Pac.  867;  Estate  of  Richardson,  120  Cal. 
344,  346,  52  Pac.  832;  Estate  of  Engle,  124 
Cal.   292,   293,  56   Pac.   1022. 

24.  Same— In  contests,  acts  solely  for 
his  own  Interest. — In  contest  for  letters  of 
administration,  public  administrator  is  not 
acting  as  trustee  of  any  public  or  private 
right.  He  is  acting  solely  in  and  for  his 
own  interest. — Estate  of  Lermond,  142  Cal. 
585.  586,  76  Tac.  488. 

25.  Same  —  No  right  where  decedent 
leaves  a  will. — Where  person  dies,  leaving 
a  will  wherein  no  executor  is  named,  he 
does  not  die  intestate,  and  public  admin- 
istrator claiming  under  above  section  has 
no  right  to  letters  of  administration  upon 
estate. — Estate  of  Von  Buncken,  120  Cal. 
343,   52   Pac.   819. 

26.  Same  —  One  merely  competent,  no 
preference  over. — Where  public  adminis- 
trator was  competent  to  receive  letters 
of  administration,  and  party  petitioned  for 
letters  on  ground  that  he  was  merely  a 
"person  legally  competent"  and  could  not 
claim   to   administer   in   preference  to   pub- 


lic administrator,  order  appointing  latter 
was  valid,  and  this,  although  certain  dis- 
tributees and  next  of  kin,  but  incapable 
themselves  of  administering  upon  estate, 
had  petitioned  requesting  appointment  of 
other  party,  as  that  was  addressed  to  dis- 
cretion of  probate  Judge,  and  did  not  oper- 
ate to  supersede  claim  of  public  adminis- 
trator under  statute. — Estate  of  Morgan, 
53  Cal.  243,  244;  Estate  of  Allen,  78  Cal. 
581,   586,   20  Pac.   679. 

27.  Same  — Order  appointing;,  valid  as 
against  brothers  not  entitled.  —  Where 
brothers  of  a  decedent  were  not  entitled  to 
succeed  to  her  personal  estate  and  were 
not  entitled,  therefore,  to  administer  upon 
estate,  order  appointing  public  administra- 
tor to  administer  upon  estate  was  valid. — 
Estate  of  Wakefield,  136  Cal.  110,  112,  68 
Pac.   499. 

28.  Same— Precedence  of  nominee  of  for- 
eign executor. — One  named  by  foreign  ex- 
ecutor a*  an  administrator  of  estate  can 
not  be  preferred  to  public  administrator  in 
grant  of  letters. — Estate  of  Garber,  74  CaL 
388,  341,  16  Pac.  233;  Estate  of  Richardson. 
120  Cal.  344,  346,  62  Pac.  832;  Estate  of 
Harrison,  135  Cal.  7,  8,  9,  66  Pac.  846. 

29.  Where  will  was  admitted  to  probate 
In  state  of  Virginia  and  letters  testamen- 
tary duly  granted  and  issued  to  Arista 
Hoge,  executor  named  in  will,  which  will 
and  probate  thereof,  duly  authenticated, 
were  filed  in  superior  court  of  this  state, 
with  renunciation  of  said  Hoge  of  his  right 
to  qualify  as  said  executor,  and  request 
that  one  Barstow  should  be  appointed  as 
administrator  with  will  annexed,  and  said 
Barstow  filed  his  petition  to  be  appointed 
such  administrator,  such  petition  was  prop- 
erly denied,  and  letters  granted  to  public 
administrator,  who  filed  petition  for  letters 
and  objection  to  appointment  of  said  Bar- 
stow on  ground  that  such  public  adminis- 
trator was  entitled  thereto. — Estate  of  Gar- 
ber, 74  Cal.  338,  839,  16  Pac.   233. 

SO.  Same— Waiving  right  mm  creditor,  not 
estopped  as  osneer. — Where  public  adminis- 
trator, having  filed  his  petition  as  creditor 
for  letters  of  administration,  other  credi- 
tors of  deceased  also  filed  their  petition 
fcr  letters,  and  afterwards  former  with- 
drew his  petition  and  petitioned  for  letters 
as  public  administrator,  in  withdrawing 
petition  as  a  creditor  and  standing  on  lat- 
ter petition,  there  was  no  waiver  of  latter, 
and  he  was  not  estopped  from  urging  his 
claims  to  letters  as  public  administrator, 
and,  as  such  officer,  he  was  entitled  to 
letters  in  preference  to  creditors. — Estate 
of  McKlnnon,   64  Cal.   226,   227,  30  Pac.    437. 


SI.  Same— With  request  of  father,  pi 
f erred  to  creditors. — Where  creditor  peti- 
tioned for  letters  of  administration,  and 
public  administrator  filed  his  petition,  and 
petitions  were  heard  together,  and  on  hear- 
ing creditor  produced  written  request  from 
father   and   heir   of   estate   that   letters    be 
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granted  to  him,  where  father  was  nonresi-  thereto. — Estate  of  Hyde,  64  Cal.  228,  39 
dent,  it  was  error  to  grant  letters  to  credi-  Pac.  804.  See  Estate  of  Bedell,  97  Cal.  S39, 
tor,  and  public  administrator  was  entitled       342,  86  Pac.  118. 

§  1726a.  BURIAL  EXPENSES  OF  DECEASED  PERSONS.  Whenever  a 
public  administrator  takes  possession  of  the  estate  of  a  deceased  person,  as  pro- 
vided in  section  one  thousand  seven  hundred  and  twenty-six  of  this  code,  and 
the  method  of  the  defrayal  of  the  expense  of  the  burial  of  qpid  deceased  is  not 
otherwise  provided  for  by  law,  or  by  the  rules,  agreement  or  death  benefits  of 
any  order  or  lodge  to  which  the  deceased  may  at  the  time  of  his  death  belong, 
or  with  which  he  may  have  been  affiliated,  the  public  administrator  may,  in 
order  to  defray  the  proper  expenses  of  the  burial  of  the  body  of  the  deceased, 
and  the  expenses  of  the  last  illness  apply  to  a  judge  of  the  superior  court  of  the 
comity  in  which  said  public  administrator  is  acting  for  an  order  permitting 
the  public  administrator  to  summarily  sell  any  personal  property  belonging  to 
the  deceased,  and  to  withdraw  any  money  that  the  deceased  may  have  on 
deposit  with  any  bank,  and  to  collect  any  indebtedness  or  claim  that  may  be 
owing  to  or  due  the  deceased.  If  upon  such  application  it  appears  to  the 
court  by  competent  evidence,  that  the  total  value  of  the  estate  of  the  deceased 
is  less  than  one  hundred  dollars  the  judge  shall  make  an  order  granting  the 
application  and  there  shall  be  no  administration  upon  the  estate  of  the  deceased 
unless  additional  estate  be  found  or  discovered.  No  notice  of  the  application 
need  be  given  and  no  fee  shall  be  charged  by  the  clerk  of  the  court  or  the  pub- 
lic administrator  or  his  attorney  for  the  filing  of  said  application,  or  for  any 
duty  or  service  of  the  clerk  or  public  administrator  or  his  attorney  connected 
therewith.  Upon  the  sale  of  the  personal  property  of  the  deceased,  or  the 
collection  of  any  money,  claim  or  indebtedness  by  the  public  administrator 
under  said  order  the  public  administrator  shall  use  the  same  for  the  expenses 
of  the  burial  of  the  deceased,  and  the  expenses  of  the  last  illness.  The  public 
administrator  shall  file  with  the  clerk  of  the  court  a  statement  showing  the 
property  of  the  deceased  that  came  into  his  hands  and  the  disposition  of  the 
property  of  the  deceased,  and  shall  file  with  the  clerk  vouchers  showing  what 
disposition  was  made  of  the  said  property  or  of  the  proceeds  thereof. 

History:  Enactment  approved  April  12,  1911,  Stats,  and  Amdts. 
1911,  p.  898;  amendment  approved  April  15,  1919,  Stats,  and  Amdts. 
1919,  p.  100.    In  effect  July  22,  1919. 

§  1727.  PUBLIC  ADMINISTRATOR  TO  OBTAIN  LETTERS,  WHEN  AND 
HOW:  HIS  BOND  AND  OATH.  Whenever  a  public  administrator  takes 
charge  of  an  estate,  which  he  is  entitled  to  administer  without  letters  of  admin- 
istration being  issued,  or  under  order  of  the  court,  he  must,  with  all  con- 
venient dispatch,  procure  letters  of  administration  thereon,  in  like  manner  and 
on  like  proceedings  as  letters  of  administration  are  issued  to  other  persons. 
His  official  bond  and  oath  are  in  lieu  of  the  administrator's  bond  and  oath  in 
the  following  cases :  on  grant  of  special  letters  of  administration ;  on  grant  of 
general  letters  of  administration;  on  grant  of  letters  of  administration  with 
the  will  annexed.    But  when  real  estate  is  ordered  to  be  sold,  another  bond  may 

be  required  by  the  court. 

History:  Enacted  March  11,  1872;  amendment  approved  May  16, 
1921,  Stats,  and  Amdts.  1921,  p.  114.    In  effect  July  27,  1921. 
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DEATH  OP  STRANGER  IN  HOUSE— DUTY  OF  OWNER. 


[Pt.  HI, 


PUBLIC  ADMINISTRATOR— LETTERS- 
BONDS. 

1.  Public  administrator — Bond  is  for  faithful 

performance  after  term. 

2.  Same — Bond  not  given  in  each  case. 

3.  Same — Official  bond  and  oath  in  place  of 

administrator 's. 

4.  Same — No  oath  or  bond  exacted  other  than 

official. 

5.  Same — Right  to  administer  attaches  to  of- 

ficer. 

6.  Same — Sureties  continue  beyond  term  when 

duties  continue. 

1.  Public  administrator  — -  Bond  la  for 
faithful  performance  after  term. — An  offi- 
cial bond  of  an  administrator  was  as  obli- 
gatory for  faithful  performance  of  his  du- 
ties as  such  administrator  after  expiration 
of  his  term  of  office  as  during:  term. — Es- 
tate of  Aveline,  63  Cal.  269,  260. 

'See  note  61  Am.  Dec.  624. 


2.     Same— Bond   not   given   In  each   e 

Public  administrator  Is   required  to   give 

bond  and  take  official  oath;  and  It  would 
seem  to  have  been  Intention  of  statute  to 
dispense  with  bond  and  oath  required  of 
other  administrators  In  each  particular 
case.— Beckett  v.  Selover,  7  Cal.  216,  230, 
68  Am.  Dec.  237;  Healy  v.  Superior  Court, 
127  Cal.  668,  662,  60  Pac.  428. 

S.  Same— Official  bond  and  oath  In  place 
of  administrator^. — Public  administrator  is 
as  much  public  administrator  when  ad- 
ministering: an  estate  In  instance  specified 
in  section  1366,  ante,  as  when  acting  under 
any  paragraph  of  above  section,  and  in 
those  cases  where  for  time  being  he  mani- 
festly acts  fully  and  by  virtue  of  his  office, 
he  must  "with  all  convenient  dispatch  pro- 
cure letters  of  administration  thereon 
[i.  e.  on  the  estate]  In  like  manner  and 
on  like  proceedings  as  letters  of  adminis- 
tration   are    issued   to    other   persons."     In 


this  and  in  all  cases  "his  official  bond  and 
oath  [unlike  cases  of  other  persons  ap- 
pointed] are  in  lieu  of  administrator's 
bond  and  oath." — Healy  v.  Superior  Court, 
127  Cal.  659,  662,  60  Pac.  428;  Los  Angeles 
County  v.  Kellogg,  146  Cal.  590,  593,  80 
Pac.   861. 


4.  Same — No  oath  or  bond  exacted  other 
than  offlelal. — By  above  section  public  ad- 
ministrator Is  clearly  excepted  from  oper- 
ation of  section  1388,  ante,  and  It  is  ex- 
pressly declared  that  official  bond  and  oath 
of  public  administrator  are  in  lieu  of  ad- 
ministrator's bond  and  oath.  A  public  ad- 
ministrator Is  of  ""eighth  class  enumerated 
In  section  1366,  ante.  He  obtains  letters 
of  administration,  not  as  an  Individual,  but 
as  public  administrator  by  virtue  of  his 
office,'  and  it  is  not  necessary  for  judge  to 
exact  any  bond  from  public  administrator 
in  addition  to  one  he  has  given  in  his  offi- 
cial capacity. — Healy  v.  Superior  Court,  127 
Cal.   659,  662,  60   Pac.   428. 

5.  Same— Rlft-ht  to  admin  Inter  attache* 
to  offleer. — Right  of  public  administrator 
to  administer  upon  an  estate  is  right  at- 
tached to  officer,  as  distinguished  from 
office.  This  is  manifest  from  fact  that  upon 
expiration  of  his  term  of  office,  if  estate  be 
not  finally  closed,  he  continues  as  admin- 
istrator of  it. — Estate  of  Lermond,  142  Cal. 
685,  586,  76  Pac.  488. 

0.  Same— Sureties  eontlnne  beyond  term 
when  duties  continue. — If,  after  expiration 
of  term  of  office,  public  administrator  pe- 
titioned for  and  obtained  an  order  for  sale 
of  certain  real  estate,  and  thereafter  sold 
same  and  received  purchase-money  there- 
for, his  authority  as  such  administrator 
continued,  notwithstanding  expiration  of 
term  for  which  he  was  elected  and  sureties 
upon  bond  remain  such  sureties  for  faithful 
performance  by  him  of  duties  as  adminis- 
trator of  estate* — Estate  of  Aveline,  53  Cal. 
269,   260. 


§1728.  DUTY  OP  PERSONS  IN  WHOSE  HOUSE  ANY  STRANGER 
DIES.  Whenever  a  stranger,  or  person  without  known  heirs,  dies  intestate 
in  the  house  or  premises  of  another,  the  possessor  of  such  premises,  or  any  one 
knowing  the  facts,  must  give  immediate  notice  thereof  to  the  public  adminis- 
trator of  the  county ;  and  in  default  of  so  doing,  he  is  liable  for  any  damage 
that  may  be  sustained  thereby,  to  be  recovered  by  the  public  administrator,  or 

any  party  interested. 

History:     Enacted  March  11,  1872,  §304  Probate  Act. 


1.  Immediate  possefwlon  Intended  by 
atatnte. — In  terms  provisions  of  above  sec- 
tion are  limited  to  cases  where  stranger 
dies  in  house  or  on  premises  of  another. 
The  intention,  however,  would  seem  to  be 
that  public  administrator  should  at  once 
take  possession  of  estate  of  *  all  persons 
dying  without  known  heirs,  for  reason  that 


in  such  cases,  there  being:  no  one  inter- 
ested to  take  care  of  estate,  there  would 
be  danger  of  immediate  loss;  and  after 
taking  such  possession,  he  must  proceed 
under  general  law  and  other  provisions  of 
code  referring  to  administration  of  estates 
of  deceased  persons. — Beckett  v.  Selover,  7 
Cal.   215,   231,   68   Am.  Dec.   237. 
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Tit.  XI,  Co.  XIII.]     RETIRING  INVENTOR — DELIVERY   UP  OF  ESTATE.  g§  1720-1732 

§1729.    MUST  RETURN  INVENTORY  AND   ADMINISTER  ESTATES 

ACCORDING  TO  THIS  TITLE.    The  public  administrator  must  make  and 

return  a  perfect  inventory  of  all  estates  taken  into  his  possession,  administer 

and  account  for  the  same  according  to  the  provisions  of  this  title,  subject  tc 

the  control  and  directions  of  the  court. 

History:  Enacted  March  11,  1872,  founded  on  §305  Probate  Act; 
amendment  approved  April  16,  1880,  Code  Amdts.  1880  (G.  C.  P.  pt.), 
p.  107. 

§  1730.  WHEN  ANOTHER  PERSON  IS  APPOINTED  ADMINISTRATOR 
OR  EXECUTOR,  PUBLIC  ADMINISTRATOR  TO  DELIVER  UP  THE  ES- 
TATE. If,  at  any  time,  letters  testamentary  or  of  administration  are  regu- 
larly granted  to  any  other  person  on  an  estate  of  which  the  public  administra- 
tor has  charge,  he  must,  under  the  order  of  the  court,  account  for,  pay,  and 
deliver  to  the  executor  or  administrator  thus  appointed,  all  the  money,  prop- 
erty, papers,  and  estate  of  every  kind  in  his  possession  or  under  his  control. 

History:  Enacted  March  11,  1872,  founded  on  §  306  Probate  Act; 
amendment  approved  April  16,  1880,  Code  Amdts.  1880  (G.  C.  P.  pt.), 
p.  107. 

ANOTHER  PERSON  APPOINTED  other  person   is  entitled   to  administration, 

ADMINISTRATOR.  then,  under  section  311  Probate  Act,  court 

,    _  _  ,        .-  ,  ,  ,.         ,  at  any   time   may  order  delivery   of  assets 

1.  Possession— Taken  through  error,  delivered  tQ  any  person  entitled.— Beckett  v.  Selover, 

to  regular  administrator.  7  Cal   215    m    68  Am    Dec    m 

2.  Special    administrator  —  If    successor    can 

not  aC£  2.     Special     administrator  —  If     successor 

can  not  act. — If  for  any  reason  successor  of 
1.  Possession— Taken  throua**  error,  de-  public  administrator  can  not  act,  court 
Hrered  to  resrvlar  administrator. — In  ref-  should  appoint  special  administrator.  With 
erence  to  right  of  public  administrator  to  this  means  of  being:  relieved,  out  groins: 
take  immediate  possession  of  any  particu-  officer  can  not  persist  in  continuing*  to  ad- 
lar  estate,  which  he  decides  comes  within  minister,  nor  refuse  to  relinquish  his  trust 
sections  304,  305  of  Probate  Act,  it  would  to  his  successor,  and  he  can  not  be  heard 
seem  to  be  in  virtue  of  his  office,  and  in  to  complaint  if  his  services  are  regarded  as 
case  he  errs  and  takes  possession  of  par-  voluntary  and  he  be  denied  right  to  any 
ticular  estate  upon  which  he  can  not  ad-  compensation  therefor,  except  such  corn- 
minister  regularly,  then  he  must  deliver  pensation  as  he  has  already  received  by 
over  assets  to  regular  administrator  under  way  of  salary,  in  counties  where  he  is 
section  306  of  the  Probate  Act;  and  when  salaried  officer  as  specified  in  County  Gov- 
regular  administration  is  granted  to  him  ernment  Act. — Los  Angeles  County  v.  Kel- 
and   afterwards    it    is    discovered    that    an-  logg,  146  Cal.  690,  597,  SO  Pac.  S61. 

§  1731.    CIVIL  OFFICERS  TO  GIVE  NOTICE  OF  WASTE  TO  PUBLIC 

ADMINISTRATOR.    All  civil  officers  must  inform  the  public  administrator 

of  all  property  known  to  them,  belonging  to  a  decedent,  which  is  liable  to  loss, 

injury,  or  waste,  and  which,  by  reason  thereof,  ought  to  be  in  the  possession  of 

the  public  administrator. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §  807 
Probate  Act. 

§  1732.  SUITS  FOR  PROPERTY  OF  DECEDENTS.  The  public  adminis- 
trator must  institute  all  suits  and  prosecutions  necessary  to  recover  the  prop- 
erty, debts,  papers,  or  other  estate  of  the  decedent. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  308  Probate  Act. 

As  to  citations,  and  the  service  thereof,  see,  ante,  85  1708-1711  and  notes. 
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fig  1733-1736  ORDER  TQ  ACCOUNT^— STATEMENT  SEMI -ANK DALLY.  [Ft.  Ill, 

§  1733.    ORDER  TO  EXAMINE  PARTY  CHARGED  WITH  EMBEZZLING 
ESTATE.     [Repealed.] 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §  309 
Probate  Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  107;  repeal  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  234,  held  unconstitutional,  see  history* 
{  5  ante;  repeal  approved  March  20, 1907,  Stats,  and  Amdts.  1907,  p.  728, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  606. 

§  1734.    PUNISHMENT  FOR  REFUSING  TO  ATTEND.     [Repealed.] 

History:  Enacted  March  11,  1872,  founded  on  §  310  Probate  Act; 
amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  107;  repeal  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  234,  held  unconstitutional,  see  history,  §  5  ante; 
repeal  approved  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  728,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  606. 

§1735.    ORDER   ON  PUBLIC   ADMINISTRATOR   TO  ACCOUNT.    The 

court,  may,  at  any  time,  order  the  public  administrator  to  account  for  and 

deliver  all  the  money  and  property  of  an  estate  in  his  hands  to  the  heirs,  or 

to  the  executors  or  administrators  regularly  appointed. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  311  Probate 
Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt),  p.  108. 

Aa  to  contempt  for  disobedience  of  process  of  court,  see,  ante  S  1209,  subd.  5  and  note. 

§  1736.    EVERY  SIX  MONTHS  TO  MAKE  AND  PUBLISH  RETURN  OF 

CONDITION  OF  ESTATE.     The  public  administrator,  or  any  person  who 

received  letters  of  administration  while  acting  as  public  administrator,  must, 

once  in  every  six  months,  make  to  the  superior  court,  under  oath,  a  return  of 

all  the  estates  of  decedents  which  have  come  into  his  hands,  the  value  of  each 

estate,  the  money  which  has  come  into  his  hands  from  every  such  estate,  and 

what  he  has  done  with  it,  and  the  amount  of  his  fees,  and  expenses  incurred 

in  each  estate,  and  the  balance,  if  any,  in  each  such  case  remaining  in  his  hands ; 

publish  the  same  six  times  in  some  newspaper  published  in  the  county,  or  if 

there  is  none,  then  post  the  same,  legibly  written  or  printed,  in  the  office  of  the 

county  clerk  of  the  county.    One  copy  of  the  return  must  be  filed  with  papers 

in  each  estate  so  reported. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §  312 
Probate  Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  108;  March  26,  1895,  Stats,  and  Amdts.  1895,  p.  157. 

RETURN  OF  CONDITION  OP  ESTATE—  tablish  any  fact  stated  In  it  as  against  an 

PUBLICATION.  heir.— Estate  of  Hedrlck,  127  Cal.  184,   188, 

, ,.  ,  M     A  .  59   Pac.    590. 

1.  " Return'; ' —  Establishes    no    fact    conclu- 

sively. 2.     Semi-annual     returns  —  Not     accounts 

2.  Semi-annual  returns-Net  accounts  stated.      V^'Z^J^l'^T^  "'T"  made.  by 

public   administrator,    under  above   section, 

3.  Yearly  account  to  be  rendered.  *re  not  to   be   treated  as  accounts  stated, 

or    conclusive    against    parties    interested, 

1.     "Return**— Establishes    no    fact    eon-       for  reason  that  they  were  aware  that  these 


dusJvely. — The  "return"  spoken  of  in  above  returns  had   been  made   and   filed,  and   had 

section    is    not    an    account    in    sense    that  made  no   objection   to   them.     Such   returns 

other  accounts  are  returns;  it  is  not  made  can  not  be  treated  under  any  circumstances 

to  court;   there  is  no  hearing   upon   it  and  as  accounts   stated.      They   are   wholly   dif- 

no  order  of  court  required  as  to  it.    No  heir  ferent   from   accounts  required   to  be  made 

is  bound  by  it,  nor  does  it  corfclusively  es-  by  administrators,  and  for  wholly  different 


Til  XI,  C».  XIII.] 


ESTATE  MONEYS— ESCHEAT  OF — DEPOSIT. 
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purpose,  and  are  not  intended  to  and  do  not 
take  place  nor  serve  purpose  of  semi- 
annual accounts  required  by  section  1622, 
ante,  and  sections  following-. — Estate  of 
Hedrick.  127  Cal.  184,  188,  59  Pac.  590. 

3.    Yearly    Account    to    be    rendered. — By 

above  section  to  Probate  Act  public  admin- 
istrator is  required  to  render  yearly  ac- 
count to  county  auditor;  and  by  second  sec- 
tion of  act  of  May  18,  1853,  Comp.  Laws 
849.  he  is  required  to  settle  with  county 
clerk  on  first  Monday  of  each  month.     The 


reason  of  these  previsions  is  this,:  The 
state  is  entitled  to  estates  of  decease?  per- 
sons dying  intestate  without  heirs  for  pay- 
ment of  debts;  and  it  is  upon  that  class  of 
estates  which  escheat  to  state  that  pub- 
lic administrator  is  entitled  to  grant  of  ad- 
ministration from  probate  court.  And  by 
second  section  of  amendatory  act  of  1855 
he  is  required  after  final  settlement  to  pay 
to  county  treasurer,  who  is  required  to 
pay  into  state  treasury. — Beckett  v.  Sel- 
over,  7  Cal.  215,  232,  68  Am.  Dec.  237. 


§1737.  ESTATE  MONEYS,  ESCHEATS,  ETC.  [TO  BE  DEPOSITED 
WITH  COUNTY  TREASURER.]  It  is  the  duty  of  every  public  administrator, 
as  soon  as  he  receiv^  the  same,  to  deposit  with  the  county  treasurer  of  the 
county  in  which  the  probate  proceedings  are  pending,  all  moneys  of  the  estate ; 
and  such  moneys  may  be  drawn  upon  the  order  of  the  public  administrator, 
countersigned  by  a  superior  judge,  when  required  for  the  purposes  of  admin- 
istration. 

It  is  the  duty  of  the  county  treasurer  to  receive  and  safely  keep  all  such 
moneys,  and  pay  them  out  upon  the  order  of  the  public  administrator,  when 
countersigned  by  a  superior  judge,  and  not  otherwise,  and  to  keep  an  account 
with  such  estate  of  all  moneys  received  and  paid  to  him ;  and  the  county  treas- 
urer must  be  allowed  one  per  cent  upon  all  moneys  received  and  kept  by  him, 
and  no  greater  fees  for  any  services  herein  provided ;  and  for  the  safe-keeping 
and  payment  of  all  such  moneys,  as  herein  provided,  the  said  treasurer  and  his 
sureties  are  responsible  upon  his  official  bond. 

[Investment  pending  proceedings,]    The  moneys  thus  deposited  may,  upon 

order  of  the  court,  be  invested,  pending  the  proceedings,  in  securities  of  the 

United  States,  or  of  this  state,  when  such  investment  is  deemed  by  the  court 

to  be  for  the  best  interests  of  the  estate.    After  a  final  settlement  of  the  affairs 

of  any  estate,  if  there  are  no  heirs,  or  other  claimants  thereof,  the  county 

treasurer  must  pay  into  the  state  treasury  all  moneys  and  effects  in  his  hands 

belonging  to  the  estate,  upon  order  of  the  court ;  and  if  any  such  moneys  and 

effects  escheat  to  the  state,  they  must  be  disposed  of  as  other  escheated  estates. 

History:  Enacted  March  11,  1872,  founded  on  §  312  Probate  Act; 
amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  376;  April 
16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  108;  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  234,  held  uncon- 
stitutional, see  history,  §  5  ante;  amendment  approved  March  20,  1907, 
Stats,  and  Amdts.  1907,  p.  728,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  506. 


ESCHEAT  OP  ESTATE. 

1.  Escheat  still  in  suspense,  after  deposit. 

2.  Moneys  must  be  kept  in  county  treasury. 

1.  Escheat  stilt  In*  mipenie,  after  de- 
posit,— Takings  above  section  with  section 
1286  of  Civil  Code,  language  would  seem 
to  Imply  that,  notwithstanding:  order  of 
court  and  deposit  of  money,  in  pursuance 
thereof  into  state  treasury,  escheat  is  still 
In  suspense,  and  will  not  take  place,  ex- 
cept in  consequence  of  some  further  pro- 
cedure, and  upon  some  contingency  not  yet 


determined. — Estate  of  Miner,  143  Cal.   194, 
197,    76    Pac.    968. 

2,  Money*  mast  be  kept  In  county  treas- 
ury.— By  section  1729,  ante,  public  admin- 
istrator is  required  to  administer  upon  all 
estates  taken  into  his  possession,  and  by 
above  section  he  Is  obliged  to  keep  moneys 
of  such  estates  on  deposit  in  county  treas- 
ury, to  pay  them  out  only  upon  order  of 
probate  court,  and  to  deposit  balance  in 
state  treasury  on  an  order  of  court  if  there 
be  no  heirs  nor  other  claimants. — Estate 
of  Miner,  143  Cal.  194,  202,  76  Pac.  968.         * 
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§  1738.  NOT  TO  BE  INTERESTED  IN  THE  PAYMENTS  FOB  OB  ON 
ACCOUNT  OF  ESTATES  IN  HIS  HANDS.  The  public  administrator  must  not 
be  interested  in  1  be  expenditures  of  any  kind  made  on  account  of  any  estate  he 
administers ;  nor  must  he  be  associated,  in  business  or  otherwise,  with  any  one 
who  is  so  interested,  and  he  must  attach  to  his  report  and  publication,  made  in 
accordance  with  the  preceding  section,  his  affidavit  to  that  effect. 

History:     Enacted  March  11,  1872,  founded  on  §  302  Probate  Act 


PUBLIC  ADMINISTRATOR  NOT   TO   BE 
INTERESTED  IN  WHAT. 

1.  Creditor  not  rendered  incompetent. 

2.  Section    inapplicable    to     guardian's     ac- 

counts. 

1*     Creditor  not   rendered   incompetent.— 

The  above  section  provides  that  "public  ad- 
ministrator must  not  be  Interested  in  ex- 
penditures ot  any  kind,  made  on  account 
of  any  estate  he  administers,  nor  must  he 
be  associated  in  business  or  otherwise  with 
any  one  who  is  so  interested."  It  is  appar- 
ent that  above  section  does  not  undertake 
to  state  rule  of  disqualification,  but  simply 
prescribes  very  salutary  rule  of  official 
conduct  to  govern  public  administrator  in 
discharge  of  his  duty  and  prevent  his  traf- 
ficking to  his  advantage  In  estate.  It  does 
not    render    incompetent    as    administrator 


one  who  becomes  creditor  of  an  estate  be- 
fore his  appointment,  but  furnishes  ground 
upon  which,  for  violation  of  its  provisions, 
administrator  would  be  subject  to  removal. 
— Estate  of  Muersing,  103  Cal.  585,  686,  37 
Pac.  620. 

2.  Section  Inapplicable  to  guardian's  ac- 
count*.— Section  1789,  post,  provides  that 
all  proceedings  as  to  accounting  and  settle- 
ment of  accounts  of  guardians  must  be  had 
and  made,  as  required  concerning  estates 
of  deceased  persons;  but  this  does  not  make 
above  section,  as  to  conclusiveness  of  set- 
tlement of  administrator's  accounts,  appli- 
cable to  guardian's  accounts.  The  code 
does  not  in  terms  provide  that  settlement 
of  guardian's  intermediate  account  shall  be 
conclusive.  It  may,  therefore,  be  said  to 
be  merely  prima  facie  evidence  of  its  cor- 
rectness, subject  to  be  inquired  into.— 
Guardianship  of  Cardwell,  56  Cal.  137,  142. 


§  1739.  WHEN  TO  SETTLE  WITH  COUNTY  CLERK,  AND  HOW  UN- 
CLAIMED ESTATE  DISPOSED  OF.  Public  administrators  are  required  to 
,account,  under  oath,  and  to  settle  and  adjust  their  accounts  relating  to  the 
care  and  disbursement  of  money  or  property  belonging  to  estates  in  their 
hands,  with  the  county  clerk  of  their  respective  counties,  on  the  first  Monday  in 
January  and  July  in  each  year;  one  copy  of  said  account  to  be  filed  with  the 
papers  in  each  of  such  estates;  and  they  must  pay  to  the  county  treasurer 
any  money  remaining  in  their  hands  of  an  estate  unclaimed,  as  provided  in 
sections  sixteen  hundred  and  ninety-three  to  sixteen  hundred  and  ninety-six, 
both  inclusive. 

History:     Enacted  March  11,  1872,  founded  on  §  302  Probate  Act; 
amendment  approved  April  26,  1895,  Stats,  and  Amdts.  1895,  p.  124. 

§1740.  PROCEEDINGS  AGAINST  PUBLIC  ADMINISTRATOR  FOR 
FAILURE  TO  PAY  OVER  MONEY  AS  ORDERED.  When  it  appears,  from 
the  returns  made  in  pursuance  of  the  foregoing  sections,  that  any  money 
remains  in  the  hands  of  the  public  administrator  (after  a  final  settlement  of  the 
estate)  unclaimed,  which  should  be  paid  over  to  the  county  treasury,  the 
superior  court,  or  a  judge  thereof,  must  order  the  same  to  be  paid  over  to  the 
county  treasurer;  and  on  failure  of  the  public  administrator  to  comply  with 
the  order  within  ten  days  after  the  same  is  made,  the  district  attorney  for  the 
county  must  immediately  institute  the  requisite  legal  proceedings  against  the 
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public  administrator  for  a  judgment  against  him  and  the  sureties  on  his  official 

bond,  in  the  amount  of  money  so  withheld,  and  costs. 

History:  Enacted  March  11,  1872,  founded  on  Stats.  1859,  p.  213, 
§1;  amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  G. 
P.  pt.),  p.  109. 

§  1741.    FEES  OF  OFFICERS,  WHEN  AND  BY  WHOM  PAID.    The  fees 

of  all  officers  chargeable  to  estates  in  the  hands  of  public  administrators  must 

be  paid  out  of  the  assets  thereof,  so  soon  as  the  same  come  into  his   [their] 

hands. 

History:     Enacted  March  11,  1872,  substantial  re-enactment  of  §  2    ■ 
Act  April  30,  1860,  Stats.  1860,  p.  357. 

§1742.    PUBLIC  ADMINISTRATOR  TO  ADMINISTER  OATHS.     Public 

administrators  may  administer  oaths  in  regard  to  all  matters  touching  the 

discharge  of  their  duties,  or  the  administration  of  estates  in  their  hands. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §  3 
Act  April  30,  1860,  Stats.  1860,  p.  357. 

As  to  administration  of  oaths  and  afflrmance,  Bee,  post,  99  2093-2097  and  notes. 

§  1743.  PRECEDING  CHAPTERS  APPLICABLE  TO  PUBLIC  ADMINIS- 
TRATOR. When  no  direction  is  given  in  this  chapter  for  the  government  or 
guidance  of  a  public  administrator  in  the  discharge  of  his  duties,  or  for  the 
administration  of  an  estate  in  his  hands,  the  provisions  of  the  preceding  chap- 
ters of  this  title  must  govern. 

History:     Enacted  March  11,  1872. 

§1744.  TO  FILE  REPORTS.  PENALTY  FOR  FAILURE.  DUTY  OF  DIS- 
TRICT ATTORNEY.  Every  public  administrator,  or  person  who  holds  letters 
of  administration,  who  was  appointed  while  acting  as  public  administrator,  w}io 
fails  to  comply  with  the  provisions  of  sections  seventeen  hundred  and  thirty- 
five,  seventeen  hundred  and  thirty-six,  and  section  seventeen  hundred  and 
thirty-nine  of  this  code,  is  guilty  of  a  misdemeanor;  and  upon  conviction 
thereof,  shall  be  punished  by  a  fine  not  less  than  one  hundred  dollars  for  each 
offense;  and  it  shall  be  the  duty  of  the  district  attorney  of  the  county  to  see 
that  the  provisions  of  this  chapter  are  fully  complied  with. 

History:  Enactment  approved  March  9,  1895,  Stats,  and  Amdts. 
1895,  p.  38. 
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Article  I. 

II. 

IIL 

IV. 

V. 
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CHAPTER  XIV. 

OF  GUARDIAN  AND  WARD. 

Guardians  of  Minors,  §§  1747-1761. 

Guardians  op  Insane  and  Incompetent  Persons,  f  8-1763-1767. 

The  Powers  and  Duties  of  Guardians,  |§  1768-1776. 

The  Sale  of  Property  and  Disposition  of  Proceeds,  §f  1777-1792. 

Nonresident  Guardians  and  Wards,  §§  1793-1799. 

General  and  Miscellaneous  Provisions,  §§  18001810c. 


ARTICLE  I. 

GUARDIANS  OP  MINORS. 


$  1747.  Superior  court  to  appoint  guardians: 
On  what  petition. 

♦  1748.  When  minor  may  nominate  guardian; 
when  not. 

§  1749.  When  appointment  may  be  made  by 
court,  when  minor  is  over  four- 
teen. #  . 

$  1750.  Nomination  by  minors  after  arriving 
at  fourteen. 

§  1751.  Who  may  be  guardian.  Marriage 
does  not  affect  guardianship. 

§  1752.  Minor  having  no  father  or  mother 
[Repealed.] 

ft  1753.    Powers  and  duties  of  guardian. 

$  1754.    Bond  of  guardian,  conditions  of. 

§  1755.  Court  may  insert  conditions  in  order 
appointing  guardian. 


§  1756.  Letters  of  guardianship  and  bond  of 
guardian  to  be  recorded. 

§  1757.  Maintenance  of  minor  out  of  in* 
come  of  his  own  property. 

§  1758.  Guardian  to  give  bond.  Powers  lim- 
ited. 

$  1759.  Power  of  courts  to  appoint  guard- 
ians and  next  friend  not  impaired. 

§  1760.  Transfer  of  proceedings  from  one 
county  to  another.  Petition  for 
removal. 

5  1760 [a].  When  power  of  guardian  is  sus- 
pended. 

1 1761.  Guardian  of  estate  of  minor,  etc 
Notice  to  relatives,  of  what. 


§1747.  SUPERIOR  COURT  TO  APPOINT  GUARDIANS:  ON  WHAT 
PETITION.  The  superior  court  of  each  county,  when  it  appears  necessary  or 
convenient,  may  appoint  guardians  for  the  persons  and  estates,  or  either  of 
them,  of  minors  who  have  no  guardian  legally  appointed  by  will  or  deed,  and 
who  are  inhabitants  or  residents  of  the  county,  or  who  reside  without  the 
state  and  have  estate  within  the  county.  Such  appointment  may  be  made  on 
the  petition  of  a  relative  or  other  person  on  behalf  of  the  minor,  or  on  the 
petition  of  the  minor,  if  fourteen  years  of  age.  Before  making  such  appoint- 
ment the  court  must  cause  such  notice  as  such  court  deems  reasonable  to  be 
given  to  any  person  having  the  care  of  such  minor,  and  to  such  relatives  of  the 
minor  residing  in  the  county  as  the  court  may  deem  proper.  In  all  cases  notice 
must  be  given  to  the  parents  of  the  minor  or  proof  made  to  the  court  that  their 
addresses  are  unknown,  or  that,  for  other  reason,  such  notice  can  not  be  given. 
In  all  such  proceedings,  when  it  appears  to  the  satisfaction  of  the  court,  either 
from  a  verified  petition,  or  from  affidavits,  that  the  welfare  of  the  minor  will 
be  imperiled  if  such  minor  is  allowed  to  remain  in  the  custody  of  the  person 
then  having  the  care  of  such  minor,  the  court  may  make  an  order  providing 
for  the  temporary  custody  of  such  minor  until  a  hearing  can  be  had  on  such 
petition ;  and  when  it  appears  to  the  court  that  there  is  reason  to  believe  that 
such  minor  will  be  carried  out  of  the  jurisdiction  of  the  court. before  which  the 
annlication  is  made,  or  will  suffer  some  irreparable  injury  before  compliance 
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with  such  order  providing  for  the  temporary  custody  of  such  minor  can  be 
enforced,  such  court  may  at  the  time  of  making  such  order  providing  for  the 
temporary  custody  of  such  minor  cause  a  warrant  to  be  issued,  reciting  the 
facts,  and  directed  to  the  sheriff,  coroner,  or  constable  of  the  county,  command- 
ing such  officer  to  take  such  minor  from  the  custody  of  the  person  in  whose 
care  such  minor  then  is  and  place  such  minor  in  custody  in  accordance  with  the 
order  of  the  court. 

History:  Enacted  March  11,  1872,  founded  on  Si  1,  3S6  Probate  Act; 
amendment  approved  March  24,  1874,  Code  Amdts.  1878-4,  p.  377; 
April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  65;  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  235,  held  uncon- 
stitutional, see  history,  §  5  ante;  amendment  approved  March  18, 
1903,  Stats,  and  Amdts.  1903,  p.  204;  May  16,  1921,  State,  and  Amdts. 
1921,  p.  138.    In  effect  July  29,  1921. 


GUARDIANSHIP  OF  MINORS. 

1,2.  Appeal — Granting  letters. 

3.  Same  —  Conflicting    evidence    not    lb- 

fused. 

4.  Same  —  Must   be    taken   within   sixty 

days. 

5.  Same — Order  refusing  to  revoke. 

6.  Appointment   of   parent — Construct 'on 

of  section. 

7,8.  Same  —  Father   or   mother  to   be  ap- 
pointed. 

9.  Bond. 

10, 11.  Collateral    attack  —  Allowable    when 
order  void  on  its  face. 

12.  Same — Ineffective,  when. 

13- 15.  Same — Habeas  corpus,  by  parent. 

16.  Same  —  Prohibition    by    testamentary 

guardian. 

17.  Custody  pending  hearing. 

18, 19.  Denial    of    guardianship  —  Order    for 
custody. 

20.  Guardian — As   to   persons   entitled   to 
appointment. 

21,22.  Same — Estoppel  to  deny  appointment. 

23.  Same — Evidence  of  appointment. 

24.  Same — Kinds  of,  at  common  law. 

25.  Same — Same — Guardianship  by  nature. 

26.  Same — Same  —  Intermeddler  liable  to 

account  as. 

27.  8ame — Same — Testamentary  guardian. 

28.  Same — 8ame — Same — Powers  of. 

29.  Same — Nature  of  office. 

30.  Same — Same — Personal  trust. 

31.  Insane    person  —  Proceedings    for   ap- 

pointment of  guardian — Code  provi- 
sion applicable. 

32.  Jurisdiction — As  to  jurisdiction  to  ap- 

point guardian — In  general. 

33-35.  Same — Courts  of  chancery. 

36.  Same — Same — As  to  power  of  equity 

over  infants  and  their  estates. 

37.  Same — Former  probate  court. 

38.  Same — Right  of  state  to  provide  for 

disposition  of  custody  of  child. 

39.40.  Same — Superior  court. 

€.  C.  P.— 208  831» 


41-  43.  Same — Same — Dependent  on  residence 
of  minor. 

44.  Same — Same  —  Same  —  Residence  dis- 
puted. 

45-  47.  Minor  over  fourteen — Person  nomi- 
nated— "Partv  aggrieved"  by  re- 
fusal to  appoint — Appeal. 

48, 49.  Nature  of  proceedings — In  general. 

50-  52.  Same — Not  exclusive  method  of  dis- 
posing of  custody  of  minors. 

53-  56.  Notice — Discretion  of  court  as  to  man- 
ner and  time  of. 

57.  Same — Non-compliance  with  order  to 
post  notice  immaterial,  when. 

58.  Same — Order  made  immediately  upon 
filing  of  petition. 

59.  Same — Personal  citation  not  necessary. 
60,  61.  Same — Persons  entitled  to. 
62,63.  Same — Same — Custodian. 

64.  Same — Same— Minor  not  entitled  to. 

65.  Same — Same — Parents. 

66.  Same — Same — Relatives. 

67.  Same  —  Same  —  Relatives  without 
county. 

68.  Same — Third  person  can  not  question. 
69,  70.  Same— ; Waived  by  appearance. 

71.  Person  having  custody  of  child — May 
oppose  application. 

72.  Procedure  for  appointing — As  to  pro- 
visions of  title. 

73-  75.  Same — Best  interests  of  ward. 

76.  Same — Dismissal  of  proceedings. 

77.  Same — Express  consent  of  father — Ap- 
pointment of  aunt — Refusal  to  set 
aside — Abuse  of  discretion. 

78,  79.  Same — Findings  of  fact. 

80.  Same — Same — Unnecessary,  when. 

81.  Same — Form  of  order. 

82.  Same — Formal  notice  to  parents — Not 
required. 

83.  Same — Leaving  minor  in  custody  of 
grandparent — Right  of  father. 

84.  Same — Petition. 

85.  Same — Vacation  of  order — On  account 
of  fraud. 
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86.  Same  —  Same  —  Extent  of  inquiry  on 

motion  for. 

87.  Same — Same — On  account  of  inadvert- 

ence, surprise,  etc 

88.  Same  —  Same  —  Showing  of  excusable 

neglect,  etc. 

89.  Same — Same — Showing  of  merits. 

90.  Same — Same — Time    motion    may    be 

made. 

91.  Residence  of  minors — General  rule. 

92.  Same — Abandoned  children. 

93.  Same — Adoption,  effect  of. 

94.  Same  —  Former  guardian 's  change  of 

residence. 

95.  Same — Ward  taken  to  another  state  by 

former  guardian. 

96.  Resignation     of     guardian  —  Appoint- 

ment of  new  guardian — Direction  to 
deliver  property — Presumption. 

97.  Statutory  proceeding. 

'  98.  Support  of  minor  ward. 
99.  Same — Out  of  principal  of  estate. 

100.  Temporary  custody — Nature  and  effect 

of  order. 

101.  Unmarried     minor  —  Residence     of  — 

Abandonment  by  father. 

As    to   child    of   "tender   years,"    etc.,    see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  5  193  and  note. 

1.  Appeal  —  Granting  letters.  —  Order 
made  by  probate  court  appointing  guardian 
is  appealable  (ante,  section  963,  subdivision 
3).— In  matter  of  Get  Young,  90  Cal.  77,  78. 
27   Pac.   158. 

As  to  person  nominated  by  minor  over 
fourteen  as  "aggrieved  party"  entitled  to 
appeal  from  order  refusing  to  appoint,  see 
pars.  46-47,  this  note. 

As  to  appeal,  see,  post,  5  1764  and  note 
pars.  3  et  seq. 

2.  Provision  of  section  963,  subdivision 
3,  ante,  authorizing  an  appeal  from  judg- 
ment or  order  revoking  letters  of  guardian- 
ship, refers  to  guardianship  of  person  or 
estate  of  minor  or  of  an  insane  or  incom- 
petent person,  for  which  provision  is  made 
in  this  chapter,  and  does  not  include  order 
appointing  guardian  ad  litem  to  represent 
an  infant  or  Incompetent  person,  author- 
ized by  section  372,  ante. — Estate  of  Hatha- 
way,' 111  Cal.   270,   271,   43   Pac.  754. 

3.  Same  —  Conflicting  evidence  not  re- 
viewed.—  Where  father  and  grandmother 
each  presents  a  petition  for  letters  of  guard- 
ianship of  minor,  question  as  to  which  one 
of  these  parties  is  proper  one  to  he  ap- 
pointed guardian  over  person  of  children  is 
essentially  question  for  trial  court,  and  that 
court  having  decided  it,  and  there  being 
substantial  evidence  to  support  decision, 
supreme  court  will  not  Interfere  by  setting 
aside  order  for  lack  of  evidence. — In  mat- 
ter of  Lewis,   137  Cal.  682,  683,   70  Pac.   926. 

4.  Same  —  Most  be  taken  within  sixty 
any„. — Action  of  superior  court  in  appoint- 
ing guardian   of  an   infant  is  judicial   pro- 


ceeding from  which  an  appeal  may  be 
taken  to  supreme  court;  and,  unless  appeal 
be  taken  within  sixty  days  after  order  of 
appointment  is  entered.  It  becomes  final. — 
Ex  parte  Miller,  109  Cal.  643,  646,  42  Pac. 
428. 

As  to  appeal  from  order  removing  ffvard- 
lan,  see,  post,  §  1801  and  note. 

5.  Same  Order  refusing-  to  revoke  order 
granting  letters  of  guardianship  is  not  ap- 
pealable, order  appointing  guardian  being 
itself  appealable. — In  matter  of  Get  Young, 
90  Cal.  77,  78,  27  Pac.  158.  See  Estate  of 
Keane,  56  Cal.  407,  408;  Harper  v.  Hildreth, 
99  Cal.  265,  269,  83  Pac.  1103. 

6.  Appointment  of  parents-Construction 
of  section. — The  above  section  vests  In  the 
court  a  wide  discretion  in  determining 
what  may  be  necessary  or  convenient  for 
the  child  and  for  its  best  interests,  such 
fact,  however,  does  not  free  the  court  from 
the  force  of  section  1751,  post,  which  pro- 
vides that  the  father  or  mother  of  a  minor 
under  fourteen  years  of  age,  if  found  com- 
petent to  discharge  the  duties  of  guardian- 
ship, Is  entitled  to  the  appointment  in  pref- 
erence to  any  other  person.  —  Estate  of 
Wise,  179  Cal.  423,  177  Pac.  277. 

7.  Same  —  Father  or  mother  to  be  ap- 
pointed.—  Under  above  section,  it  is  the 
duty  of  the  court  to  appoint  the  father  or 
mother  of  a  minor  child  under  the  age  of 
fourteen  years  as  its  guardian,  if  such 
parent  is  found  by  the  court  competent  to 
discharge  the  duties  of  guardianship;  and 
inasmuch  as  the  presumption  of  law  Is  in 
favor  of  competency,  above  section  is  to  be 
construed  as  if  it  read  that  the  father  or 
mother  is  to  be  appointed  if  not  found  by 
the  court  incompetent.  —  Matter  of  For- 
rester, 162  Cal.  493.  123  Pac.  283. 

8.  Mother,  where  father  is  dead,  has  pri- 
mary right  to  be  appointed  guardian,  and 
in  the  absence  of  proof  compelling  a  find- 
ing that  she  Is  not  fit  to  act  as  guardian, 
the  right  should  be  recognized. — Guardian- 
ship of  Snowball,  156  Cal.  240,  244,  104  Pac. 
444. 

9.  Bond.  —  Order  appointing  guardian 
does  not  become  effective  until  bond  re- 
quired by  section  1754,  post.  Is  given. — 
Murphy  v.  Superior  Court,  84  Cal.  592,  594, 
24  Pac.  310. 

10.  Collateral  attack  —  Allowable  when 
order  void  on  Its  face. — If  the  record  dis- 
closes that  court  had  no  jurisdiction  to 
make  order  of  appointment,  then  order  Is 
void  upon  its  face,  and  can  be  attacked  at 
any  time.  —  Estate  of  Eikerenkotter,  126 
Cal.  54,  55,  58  Pac.  270. 

As  to  collateral  attack,  see,  post,  $1764 
and  note  pars.  11-18. 

11.  Lack  of  jurisdiction  must  be  affirm- 
atively shown  by  record  upon  collateral  at- 
tack.— Estate  of  Eikerenkotter,  126  Cal.  54, 
55,  58  Pac  370. 

12.  Same— Ineffective,  when. — As  against 
collateral  attack,   recital  in   order  appoint- 
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ing  guardian  that  "it  appears  satisfactorily 
that  all  near  relatives  of  said  minor  in 
faid  county  are  consenting-  hereunto,"  af- 
fords sufficient  evidence  of  regularity  of 
proceedings  to  warrant  presumption  of 
jurisdiction  of  court  and  validity  of  its 
acts. — Burroughs  v.  De  Couts,  70  Cal.  361, 
373,  11  Pac.  734. 

13.  Same  —  Habeas  corpus,  by  patent. — 

Where  parentage  of  child  has  been  deter- 
mined by  court  upon  hearing*  of  petition 
for  appointment  of  guardian,  guardian  so 
appointed  can  not  be- deprived  of  custody 
of  ward  by  habeas  corpus  on  ground  that 
■  I.iim  of  parentage  made  in  said  proceed- 
ings was  false.  Determination  of  court  in 
guardianship  proceedings  as  to  the  parent- 
age of  a  child  can  not  be  attacked  collater- 
ally upon  habeas  corpus. — In  re  Chin  Mee 
Ho.  140  Cal.  263,  266,  73  Pac.  1002. 

14.  As  filing  of  petition  for  appointment 
of  guardian  gives  to  superior  court  juris- 
diction of  subject-matter,  and  appearance 
of  parents  at  hearing  of  petition,  as  well  as 
service  upon  them  of  citation,  gives  court 
jurisdiction  over  their  persons,  It  is  incum- 
bent upon  them  to  present  to  that  court 
any  matter,  if  such  exists,  which  would 
Justify  court  in  denying  petition.  They 
can  not  afterward,  upon  proceedings  in 
habeas  corpus,  assert  right  to  custody  of 
infant,  as  against  guardian,  which  they 
might  have  presented  in  that  proceeding. 
hut  which  they  neglected  to  present. — Ex 
parte  Miller,   109  Cal.   643,   647,  42  Pac.   428. 

15.  Right  of  guardian  to  custody  of  in- 
fant can  be  attacked  only  upon  want  of 
Jurisdiction  in  superior  court  to  make* 
order;  and  when,  upon  proceedings  in 
habeas  corpus,  respondent  justifies  his  cus- 
tody of  infant  by  judgment  appointing 
guardian,  an  impeachment  of  judgment  is 
collateral  attack. — Ex  parte  Miller,  109  Cal. 
643.  646,  42  Pac.  428;  In  re  Lundberg,  143 
Cal.  402,  403,  77  Pac.  156. 

1*.  Same  —  Prohibition  by  testamentary 
gaardiaa. — Prohibition  will  not  lie  in  be- 
half of  one  claiming  to  be  testamentary 
guardian  to  prohibit  superior  court  from 
acting  in  proceedings  for  appointment  of 
guardian  of  same  minors,  as  there  is  speedy 
and  adequate  remedy  in  ordinary  course  of 
kw,  by  appeal. — Murphy  v.  Superior  Court, 
*4  Cal.  592,  S94,  598,  24  Pac.  310. 

17.  Custody  pending  hearing. — Prior  to 
adoption  of  amendment  concerning  tem- 
porary custody  of  minor,  it  was  held  that 
father  and  mother,  being  natural  guardians 
of  child,  could  be  deprived  of  custody  of 
its  person  only  by  proceeding  under  section 
20J  of  Civil  Code;  that  court  wae  without 
jurisdiction  to  make  an  order,  upon  filing 
°f  petition  by  third  party  requesting  that 
he  be  appointed  guardian  of  child,  to  direct 
that  temporary  custody  of  child,  pending 
hearing  of  petition,  be  taken  from  parent 
and  awarded  to  petitioner. — In  re  Hunt,  103 
Cal.  355,  356,  87   Pac.   206. 


As  to  right  to  custody  of  minor  children, 

see,  post,  §S  1751-1753  and  notes. 

As  to  temporary  enstody  and  nature  and 
effect  of  order  for,  see  par.   100,  this  note. 

18.  •  Denial  of  guardianship  —  Order  for 
custody. — Upon  an  application  made  by  a 
parent  for  letters  of  guardianship  of  the 
person  and  estate  of  his  child  pursuant  to 
above  section,  the  court,  upon  denying  the 
application,  has  authority,  by  virtue  of  sec- 
tion 214  of  the  Civil  Code,  to  make  an 
order  as  to  the  custody  of  the  child. — Cole 
v.  Superior  Court,  28  Cal.  App.  1,  151  Pac. 
169. 


As    to    custody    during 

17,  this  note. 


hearing,   see    par. 


As  to  nature  and  effect  of  order  for  tem- 
porary custody,  see  par.  100,  this  note. 

19.  The  superior  court  is  a  court  of 
"competent  jurisdiction"  to  make  such  an 
order,  within  the  meaning  of  the  provisions 
of  section  214  of  the  Civil  Code. — Cole  v. 
Superior  Court,  28  Cal.  App.  1,  151  Pac.  169. 

20.  Guardian— As  to  persons  entitled  to 
appointment— In  general,  see,  post,  §5  1751, 
1752  and  notes. 

As  to  appointment  of  more  than  one 
guardian,  see,  post,  6  1807. 

As  to  appointment  upon  resignation  or 
removal  of  former  guardian,  see,  post, 
§  1801  and  note. 

As  to  definition  of  guardian,  see  Kerr's 
Cyc.  Civ.  Code,   2d  ed.,  §  236  and  note. 

As  to  definition  of  ward,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,   S  237  and  note. 

As  to  guardians  ad  litem,  see,  post,  §  1759 
and  note. 

As  to  removal  and  resignation  of  guard- 
ians, see,  post,  §9  1801,  1802  and  notes. 

As  to  who  are  minors,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  §9  25,  26  and  notes. 

21.  Same— Estoppel  to  deny  appointment. 

— Neither  guardian  nor  his  sureties  can  be 
heard  to  say  that  he  was  not  legally  ap- 
pointed guardian  after  he  has  accepted  ap- 
pointment and  by  virtue  thereof  become 
possessed  of  minor's  estate,  under  pretense 
that  court  had  acted  without  authority.  By 
accepting  appointment  and  estate  guardian 
placed  himself  within  its  jurisdiction  and 
became  an  officer  of  court  and  responsible 
to  it  for  faithful  performance  of  his  trust, 
and  he  is  forever  estopped  by  record  from 
denying  his  accountability. — Pox  v.  Minor, 
32  Cal.  Ill,  119,  120. 

22.  One  who  has  applied  for  letters  to 
act  as  guardian  is  estopped  to  deny  that  he 
is  such  guardian,  because  of  his  own  neg- 
lect to  give  bond,  where  he  attempts  to 
avoid  liability  for  moneys  received  by  him 
as  guardian.  But  where  there  is  no  pre- 
tense that  petitioner  ever  received  any 
property  belonging  to  minors  as  their 
guardian  or  by  virtue  of  his  appointment, 
but   he   holds   their   property   by   virtue   of 
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deed  of  trust,  there  is  no  such  estoppel. — 
Murphy  v.  Superior  Court.  84  Cal.  592,  594, 
597,   598,   24  Pac.   310. 

28.     Same  —  Evidence    of    appointment. — 

Testimony  of  ward  that  certain  named  per- 
son is  her  guardian,  when  not  objected  to, 
is  sufficient  to  show  guardianship. — Morrell 
v.  Morgan,  65  Cal.  575,  576,  4  Pac.  580.  See 
Prentice  v.  Miller,  82  Cal.  570,  573,  23  Pac. 
189. 

24.     Same  —  Kin  da   of,   at   common  law. — 

There  were  four  kinds  of  guardians  at  com- 
mon  law,   called   respectively  guardians  by 
nature,  guardians  for  nurture,  guardians  in 
socage,  and  guardians  in  chivalry.    Guard- 
ians  by   nature   were   father,   and   in   some 
cases  mother  of  child.     Guardians  for  nur- 
ture were  also  father  or  mother,  and  con- 
tinued until  child  attained  age  of  fourteen 
years.     Guardianship   in   socage   took   place 
only  when  infant  was  entitled  to  an  estate 
in   lands    by    descent,    and   next   of   kin,    to 
whom    estate    could    not    possibly    descend, 
became   guardian   in   socage.    Guardianship 
in  socage,  like  that  for  nurture,  continued 
only    until    infant    was    fourteen    years    of 
age,  at  which  age  he  was  presumed  to  have 
sufficient  discretion  and  judgment  to  choose 
guardian  for  himself,  and  therefore  was  al- 
lowed  to    do   so,    subject,    however,    to    ap- 
proval     of      chancery.        Guardianship      in 
socage   Included  custody  and  care   of  both 
person  and  estate  of  infant.     Guardianship 
In   chivalry  was  feature  of  federal  system, 
and  took  place  when  lands  came  to  an  in- 
fant  by  descent,  and  were  held  by  knight 
service.     It  continued  only  until  infant  at- 
tained  age   of   twenty-one   years,    if   male, 
and    sixteen   years,    if   female,   and   related 
to  both  person  and  estate  without  any  obli- 
gation to  account  for  performance  of  latter. 
These   guardians   were  appointed  or  desig- 
nated   by    common    law    itself,    except   that 
chancery,    by    virtue    of    its    authority    as 
representative    of    king,    who    was    parens 
patria  and,  as  such,  guardian  of  all  infants 
of  kingdom,  was  allowed  to  appoint  guard- 
ians    for    such     Infants    as    were    without 
guardians  by  common  law.     By  statute   (12 
Car.  11  ch.  24)  tenure  by  knight  service  and 
wardships   in   chivalry   were   abolished   and 
father   was  given   right  by  will   to  dispose 
of  custody  and  tuition  of  his  children  until 
they  attained  the  age  of  twenty-one  years. 
Under   It   no   power  or  rights   to  profits  of 
children     was     recognized     as     existing     in 
mother;  on  contrary,  power  conferred  upon 
father  was  unqualified,  but  such   guardian, 
like    all    others,    was   but    trustee,    and    for 
that  reason  was,  like  them,  subject  to  gen- 
eral   supervision    and    control    of    court    of 
chancery,    even    to    extent    of    removal    if 
found    unfaithful    to    his    trust.  —  Lord    v. 
Hough,   37    Cal.   657,   660,   664. 

As  to  general  guardians,  see  note  29  Am. 
Dec.  715. 

As  to  kinds  of  guardian*,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed..  8§  238-241  and  notes;  also 
note  89  Am.  St.  Rep.  261-267. 
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Same  —  Same  —  Guardianship  by  na- 
ture extends  only  to  custody  of  person  of 
ward,  and  not  to  his  property.  To  entitle 
guardian  to  manage  property  of  his  ward, 
he  must  be  duly  appointed  by  some  compe- 
tent public  authority.  Guardianship  for 
nurture  extends  only  to  person,  and  termi- 
nates when  infant  arrives  at  age  of  four- 
teen years. — Kendall  v.  Miller,  9  Cal.  692. 
693. 

As  to  a  guardian  by  nature  ano\  for  nur- 
ture having  right  of  custody  of  person  of 
minor,  but  not  having  control  of  his  prop- 
erty, see  note  11  L.  R.  A.  440,  441. 

As  to  parent,  as  such,  having  no  control 
over  property  of  child,  see  Kerr's  Cyc.  Civ. 
Code,  3d  ed.,  {  202  and  note. 

26.  Same — Same — Intermeddler  liable  to 
account  as. — One  wrongfully  intermeddling 
with  property  of  an  infant  is  sometimes 
held  by  equity  as  guardian,  but  only  (as  in 
cases  of  administrator  de  son  tort)  for  pur- 
pose of  accounting;  he  acquires  none  of 
rights  of  guardian. — Aldrich  v.  Willis,  55 
Cal.  81,  85. 

2T.  Same  —  Same  —  Testamentary  guard-  . 
lans. — Code  provides  that  superior  court 
may  appoint  guardians  of  minors  "who  have 
no  guardians  legally  appointed  by  will  or 
deed,"  (Civ.  Code  6  243),  and  provision  is 
made  for  appointment  of  guardian  by  deed 
of  parents  of  minor  child  (Civ.  Code  S  241). 
Fact  of  appointment  by  deed  being  estab- 
lished, an  order  appointing  guardian  would 
undoubtedly  be  a  nullity.  It  is  not  enough 
that  guardian  be  named  in  deed.  He  must 
under  our  code,  in  order  to  become  such 
guardian,  qualify  by  giving  bond  (§8  1754, 
1758,  post).  Provision  that  bond  must  be 
given  applies  to  testamentary  guardians, 
but  guardian  appointed  by  deed  must  be 
held  to  be  testamentary  guardian,  as  such 
appointment  can  not  take  effect  until  death 
of  parent. — Murphy  v.  Superior  Court,  84 
Cal.  592,  696,  597,  24  Pao.  S10. 

28,     Same  —  Same  —  Same  —  Powers  of. — 

Testamentary  guardian  has  only  powers  of 
probate  guardian,  and  if  appointed  by  will 
of  father,  can  not  take  personal  custody 
and  tuition  of  minors  so  long  as  there  is 
mother  who  is  competent,  willing,  and 
worthy  to  have  custody  and  tuition  of 
child.  Exception  in  section  1758,  post,  re- 
lating to  powers  and  duties  of  testamen- 
tary guardian  refers  only  to  such  special 
and  lawful  direction  as  testator  may  see 
proper  to  give  with  reference  to  education 
of  minor,  his  settlement  in  life,  or  manage- 
ment of  his  estate,  and  does  not  include 
taking  of  personal  edstody  and  tuition 
of  minor  from  mother,  if  competent  and 
worthy.— Lord  v.  Hough,  87  Cal.  657,  669. 

As  to  testamentary  guardians,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.f  5  241  and  note;  post, 
S  1758  and  note;  also,  note  29  Am.  Dec.  712 
716. 

28.     Same-— Nature    of    ofllce. — Guardian 
appointed  by  probate  court,  under  act  whi<  h 


f 


th.  XIV,  Art.  I,]       INSANE  PBRSON8— JURISDICTION— RIGHT  OF  STATES. 


§1747 


provides  for  appointment  and  prescribes 
duties  of  guardians,  is  not  trustee  of  ex- 
press trust  within  meaning;  of  section  €  of 
Practice  Act.  Under  that  act  probate  court 
is  vested  with  same  jurisdiction  over  per- 
sons and  estates  of  minors  who  have  no  tes- 
tamentary guardians  as  is  vested  at  com- 
mon law  in  courts  of  chancery.  At  common 
law  king,  as  parens  patria,  was  considered 
to  have  care  of  all  persons  who  were  unable 
to  take  care  of  themselves,  and  such  care 
was  exercised  by  court  of  ohancery.  Upon 
petition  or  appeal  showing  that  minor  was 
without  any  testamentary  or  other  legal 
guardian,  that  court  took  charge  of  his 
person  and  estate  and  cared  for  both  by 
appointing  guardian  of  his  person  and  es- 
tate. Such  minors  became  wards  of  court, 
and  guardian  appointed  by  court  was  but 
an  officer  of  court,  and  held  responsible  to 
it  as  such.  Court  was  in  effect  guardian, 
and  nominal  guardian  was  but  agent 
through  whom  court  acted  and  to  whom 
court  delegated  execution  of  trust.  In  like 
manner,  guardian  appointed  by  probate 
court  is  an  officer  of  that  court  and  exer- 
cises only  delegated  trust.  His  relation  to 
court  and  minor  Is  In  some,  though  not  all, 
respects  of  same  legal  complexion  as  that 
of  an  executor  or  administrator  towards 
court,  estate,  and  heirs  of  decedent,  neither 
of  which  Is  within  definition  of  trustee  of 
an  express  trust  as  given  in  section  6  of 
Practice  Act. — Fox  v.  Minor,  82  Cal.  111. 
116,  117. 

SO.  Same— Same— Personal  trust. — Office 
of  guardian  is  not  in  itself  assignable,  be- 
ing personal  trust. — Aldrich  v.  Willis,  55 
Cal.  81,  85. 

31.  Insane  person— Proceedings  for  ap- 
pointment of  guardian— .Code  provision  ap- 
plicable.— The  jurisdiction  of  a  proceeding 
for  the  appointment  of  a  guardian  for  an 
incompetent  person  is  governed  by  section 
1763,  etc.,  post,  and  not  by  the  provisions 
of  the  above  section  which  relates  merely 
to  the  guardianship  of  minors. — Estate  of 
Espinosa,  179  Cal.  189,  175  Pac.  896. 

82.  Jurisdiction  —  Aa  to  Jurisdiction  to 
appoint  guardian— In  general,  see  brief  38 
U  R.  A.  472. 

Aa  to  Jurisdiction  of  other  proceedings  to 
determine  custody  of  minora,  see  pars  50- 
52,  this  note. 

33.  Same— Courts  of  chancery. — Former 
district  courts  of  this  state  had  same  con- 
trol over  persons  of  minors  as  well  as  their 
estates  that  courts  of  chancery  in  England 
possessed.  It  was  held  that  this  jurisdic- 
tion was  conferred  by  constitution,  .  and 
could  not  be  devested  by  any  legislative 
enactment;  that  probate  courts  did  not  have 
exclusive  original  Jurisdiction  in  such  mat- 
ters: that  chancery  might  at  any  time  In- 
terfere and  remove  proceedings  before  it. 
—Wilson  v.  Roach,  4  Cal.  362,  366,  367.  See 
Clarke    ▼.   Perry,    5    Cal.    68,    60;    Bclloc    v. 


Rogers,    9    Cal.    123,    129;    Origgs    v.    Clark, 
23  Cal.  427,  429. 

See  pars.  34,  35,  this  note. 

84.  Power  of  court  of  chancery  to  direct, 
restrain,  and  control  all  guardians  In  per- 
formance of  their  duties,  whether  they  be 
appointed  by  common  law  or  by  statute, 
and  to  remove  them  and  put  others  in  their 
place  if  they  misbehave,  or  purpose  doing 
so,  is  settled  beyond  controversy.  Guard- 
ians are  but  lieutenants  of  chancellor.  They 
exercise  but  trust  and  are  at  all  times  sub- 
ject to  inquisition  of  chancellor  and  ametf} 
able  to  his  orders.  But  while  court  of 
chancery  has  control  of  all  guardians  how- 
ever appointed,  yet  it  can  no  more  interpose 
in  matters  of  guardianship  without  cause 
than  it  can  interpose  in  other  matters 
which  are  within  its  jurisdiction.  Chancery 
will  not  interfere  and  remove  guardian  who 
has  been  legally  appointed,  unless  for  mis- 
behavior. Guardian  appointed  by  either 
common  law  or  statute  has  legal  right  to 
trust,  of  which  he  can  not  be  deprived  ex- 
cept for  reasons  in  equity. — Lord  v.  Hough, 
37  Cal.  657,   664.  > 

85.  Compare t    par.  49,  this  note. 

84.  Same— Same—-™*  to  power  of  equity 
over  infants  and  their  estates,  see  note  98 
Am.  Dec.  733-737. 

As  to  protection  of  property  of  Infant  by 
courts  of  equity,  see  brief  39  L.  R.  A.  293. 

87.  Same  — Former  probate  court. — Pro- 
ceedings of  former  probate  court  are  to  be 
considered  in  same  manner  as  proceedings 
of  courts  of  general  Jurisdiction,  in  regard 
to  presumption  of  regularity. — Brodrlbb  v. 
Tibbits,  63  Cal.  .80. 

As  to  cxclnsiveness  of  Jar  Indict  ion  of  pro- 
hate  court,  see  Rosenberg  v.  Frank,  58  Cal. 
387,   400,   404,   412-421. 

88.  Same— -Right  of  state  to  provide  for 
disposition  of  enstody  of  child  whose  safety 
and  welfare  are  menaced  by  conduct  or  in- 
competency of  natural  guardians  has  been 
too  long  established  to  be  seriously  ques- 
tioned. Statute  is  not  invalid  on  ground 
that  it  deprives  parent  of  valuable  right 
without  due  process  of  law,  in  that  it  au- 
thorizes proceedings  without  requiring  no- 
tice to  parent.  Safety  and  welfare  of  child 
being  first  consideration,  rights  of  parent 
are  of  such*  nature  that  they  must  yield 
to.  such  reasonable  regulation  as  to  notice 
as  legislature  may  prescribe. — In  re  Lund- 
berg,  143  Cal.  402,  408,  409,  77  Pac.  156. 

As  to  authority  of  state  to  assume  guard- 
ianship of  children,  See  note  15  L.  R.  A.  593, 
694. 

39.  Same  —  Superior  court. — Constitution, 
article  VI,  section  5,  has  conferred  upon  su- 
perior court  jurisdiction  in  all  matters  in 
probate,  and  that  court  is  thus  given  con- 
trol over  person  and  estates  of  minors,  and 
power  to  appoint  their  guardians. — Ex  parte 
Miller,  109  Cal.  643,  646,  647,  42  Pac.  428. 

As  to  limited  Jurisdiction  of  probata 
courts,  see,  post,  |  1764  and  note  par.  15. 
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65.  Where  petition  wai  presented  on  May 
28th,  and  hearing*  set  for  May  29th,  supreme 
court  said  this  was  proceeding  with  greater 
expedition  than  it  would  deem  advisable  in 
so  important  a  matter,  but  that  no  doubt 
it  was  considered  unnecessary  to  defer  hear- 
ing in  view  of  fact  that  alleged  father  of 
child — the  only  relative  shown  to  be  resi- 
dent of  county — joined  in  petition. — In  re 
Chin  Mee  Ho,  140  Cal.  263,  267,  73  Pac.  1002. 

56.  Instances  may  frequently  arise  where 
immediate  action  may  be  necessary  for  pro- 
tection of  interest  of  minor,  and  where 
friendly  relation  of  applicant  or  identity  of 
of  his  interest  with  that  of  minor  in  estate 
may  be  so  clearly  established,  or  be  so 
clearly  known  to  judge,  as  to  justify  notice 
of  very  limited  period.  It  is  matter  for 
exclusive  judgment  of  probate  judge,  sub- 
ject, perhaps,  to  review  on  appeal  to  su- 
preme court  from  order  of  appointment. — 
Oronfler  v.  Puymirol,  19  Cal.  629,  631. 

57.  Same-— Non-eompllaaee  with  order  to 
post  notice  Immaterial,  whea. — Provision  in 
order  directing  that  notice  be  posted  for 
Ave  days  will  be  regarded  as  mistake,  and 
failure  to  post  it  immaterial*  where  upon 
filing  of  petition  on  one  day,  an  order  is 
made  for  hearing  on  following  day,  and 
order  directs  personal  notice  to  father, 
which  was  duly  given,  and  it  appears  that 
father  was  only  relative  of  minor  in  county, 
and  that  person  applying  for  letters  was 
one  having  custody  of  minor.  These  two 
persons  are  only  ones  possibly  entitled  to 
notice,  and,  having  received  notice  pre- 
scribed further  provision  for  posting  no- 
tice for  live  days  must  be  disregarded,  as 
being  mistake  and  as  inconsistent  with  that 
part  of  order  fixing  the  hearing  for  the 
following  day. — In  re  Chin  Mee  Ho,  140  Cal. 
263,   267,  73   Pac.  1002. 

58.  Same— Order  made  Immediately  upon 
Allng  of  petition  by  mother  for  appointment 
of  herself  as  guardian  of  person  and  estate 
of  her  minor  son,  under  age  of  fourteen 
years,  appointing  her  as  such  guardian 
without  notice,  is  good. — Whyler  v.  Van 
Tiger,  2  Cal.  800,  14  Pac.  846. 

50.  Same— Pergonal  ettatloa  not  neces- 
sary.— Notice  of  hearing  need  not  be  per- 
sonally served,  by  citation,  upon  relatives 
of  minor  residing  in  county.  Statute  makes 
no  such  demand,  but  does  demand  that  rela- 
tives living  in  county,  when  court  deems  it 
proper,  must  be  given  such  notice  as  court 
deems  reasonable.  If  court  deems  notice 
of  ten  days,  by  posting  in  three  public 
places,  reasonable  notice  to  them,  it  would 
seem  within  power  of  court  to  so  declare. 
Statute  clearly  implies  that  kind  or  char- 
acter of  notice  to  be  given  is  matter  for 
judge  to  determine,  and  that  personal  no- 
tice is  not  absolutely  demanded  by  provi- 
sion quoted. — Qronfler  v.  Puymirol,  19  Cal. 
629,  681;  Burroughs  v.  De  Couts,  70  Cal. 
361,  378,  11  Pac.  734;  Asher  v.  Yorba,  125 
Cal.  513,  515,  58  Pac.  187;  In  re  Lundberg, 
143  Cal.  402,  407.  77  Pac.  156. 


SO.  Same  —  Persona  entitled  to. — Only 
persons  to  be  notified  are  those  having*  care 
of  minor  and  such  relatives  residing;  In 
county  as  court  may  deem  proper.  Relatives 
to  be  notified  and  length  of  notice  are  en- 
tirely in  discretion  of  judge  to  whom  peti- 
tion is  presented. — In  re  Chin  Mee  Ho,  140 
Cal.  263,  266,  73  Pac.  1002. 

61.  Filing  of  petition  showing  necessity 
for  appointment  of  guardian  of  person  of 
minor,  resident  of  county,  and  giving:  of 
notice  prescribed  by  court  to  person  having- 
care  of  minor,  no  notice  to  any  other  per- 
son having  been  required  by  court,  gives 
court  full  and  complete  jurisdiction  to  make 
an  appointment,  good  as  against  any  col- 
lateral attack. — In  re  Lundberg,  143  Cal. 
402,  408,  77  Pac.  156. 

62.  Same  —  Same  —  Cnstodian. — Notice  to 

person  having  care  of  minor  is  made  es- 
sential.— In  re  Lundberg,  143  Cal.  402,  409, 
77  Pac.  166. 

See  pars.  60-69,  this  note. 

63.  By  provisions  of  above  section,  it  Is 
made  mandatory  that  person  having  custody 
of  minor  should  have  notice  of  hearing. 
Such  notice  is  absolutely  necessary  to  grive 
court  jurisdiction  of  proceeding  and  power 
to  make  order  of  appointment. — Estate  of 
Eikerenkotter,  126  Cal.  54,  65,   68  Pac.    S70. 

64.  Same— -Same— Minor  not  entitled  to. — 

*It  is  not  required  that  any  notice  be  given 
to  minor.  The  minor  being  of  tender  years 
and  not  supposed  to  be  able  fully  to  pro- 
tect her  interests,  law  provides  notice  to 
be  given  in  some  proper  way  to  certain 
persons  who  may  appear,  to  do  what  is  best 
in  her  interests. — Smith  v.  Biscailua,  83  Cal. 
344,  354,  21  Pac.  15,  23  Pac.  314. 

65.  Same  —  Same  —  Parents. — Notice  to 
parent  of  minor  is  not  in  all  cases  essential 
to  jurisdiction  of  court  to  appoint  guardian; 
and  this,  for  simple  reason  that  statute 
does  not  require  that  such  notice  must,  in 
all  cases,  be  given.  Undoubtedly  parent 
should  be  notified,  where  possible,  of  pro- 
ceedings, effect  of  which  may  be  to  termi- 
nate his  parental  authority;  and  undoubt- 
edly where  such  notice  is  not  required  to 
be  given,  parent  would  be  entitled,  upon 
reasonable  application,  to  be  heard  upon 
question  as  to  whether  appointment  of  an- 
other as  guardian  of  his  child,  without  his 
knowledge,  should  not  be  set  aside,  that  he 
might  be  heard  upon  question  of  necessity 
of  appointment  of  such  other  as  guardian. 
Legislature,  however,  recognized  fact  that 
in  many  cases,  where  interest  of  minor 
makes  it  essential  that  some  one  should  at 
once  be  given  authority  to  act  as  legral 
custodian,  it  would  be  practically  Impossible 
to  notify  parents,  owing  to  ignorance  of 
facts  as  to  parentage  or  as  to  whereabouts 
of  parents.  It  is  sufficient,  on  collateral 
attack  on  order  of  appointment,  on  ground 
of  want  of  notice  to  mother,  that  superior 
court  .did  not  require  any  such  notice  t© 
be  given. — In  re  Lundberg,  143  Cal.  402,  406- 
408,  77  Pac.  156. 
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St,  Sasae  —  Same  —  Relatives* — Court  to 
which  an  application  for  an  order  appoint- 
ing guardian  Is  made  will  always  make  in- 
quiry as  to  relatives,  and  require  notice 
to  them  where  giving  of  such  notice  is  prac- 
ticable.— In  re  Lund  berg,  143  Cal.  402,  409, 
77  Pac.  156. 

See  pars.  59,  60,  this  note. 

67.  Same  —  Same  —  Relatives     without 

eenaty. — Notice  to  relatives  of  minor  resid- 
ing without  county  is  not  essential  to  ju- 
risdiction of  court. — In  re  Lund  berg,  143 
Cal.  402,  406,   407,   77   Pac.   166. 

68.  Same— Third  person  can  not  question 

validity  of  order  upon  any  allegation  that 
insufficient  notice  was  given  of  hearing  of 
application  for  appointment  under  statute. 
— Gronfler  ▼.  Puymirol,  19  Cal.  629,  632. 


69.  Same— Waive*  by  appearance. — Con- 
ceding, without  deciding,  that  language: 
"the  court  must  cause  such  notice  as  such 
court  deems  reasonable  to  be  given  to  any 
person  having  care  of  minor  and  to  such, 
relatives  of  minor  residing  in  county  as 
court  may  deem  proper,"  requires  court  to 
have  some  proper  notice  given  to  persons 
having  care  of  minor,  and  to  such  of  her 
relatives  residing  in  county  as  court  may 
deem  proper,  as  prerequisite  to  valid  ap- 
pointment of  guardian.  Nevertheless,  ap- 
pearance by  petition  of  mother  of  mlnor^ 
under  whose  care  she  is,  and  of  other  par- 
ties to  whom  notice  is  requisite,  by  their 
written  consent  filed  in  cause,  is  proof  that 
they  all  had  notice  of  what  was  in  progress 
before  court,  and  had  waived  any  more 
formal  notice,  which,  under  existing  state 
of  facts,  would  have  been  idle  and  useless 
ceremony,  which  law  does  not  impose  upon 
"ourts  of  justice. — Smith  v.  Biscailuz,  83  Cal. 
344.  353,  354,  21  Pac.  15,  23  Pac.  314;  Asher 
v.  Torba,  125  Cal.  513,  515,  68  Pac.  137. 

70.  If  parents  of  child  appear  in  person 
or  by  attorney  at  hearing  of  petition  by 
third  party  for  appointment  of  himself  as 
guardian  of  minor  child,  giving  of  notice 
to  that  extent  becomes  immaterial. — Ex 
parte  Miller,   109  Cal.  643,  646,   42  Pac.  428. 

7L.  Person  having  custody  of  child— 
Hay  oppose  application. — Guardian  who  pro- 
cured an  order  of  court  permitting  him  to 
remove  minors  to  another  state,  there  to 
remain  until  further  order  of  court,  and, 
after  making  such  removal,  resigned  his 
office  as  guardian,  and  was  discharged,  is 
not  precluded  from  appearing  and  opposing 
an  application  thereafter  made  by  another 
party  for  appointment  as  guardian  in  his 
place,  where  he  has  never  been  ordered  by 
court  to  bring  minors  to  California,  and  so 
is  not  In  default  in  that  regard. — Estate  of 
Henning,  128  Cal.  214,  219,  60  Pac.  762. 

71.  Procedure  for  appointing — An  to  pro- 
visions of  title  concerning  estates  of  deced- 
ents, so  far  as  they  relate  to  practice  in 
superior  court,  applying  to  proceedings 
under  this  chapter,  see,  post,  S3  17S9,  1808 
and  notes. 


As  to  nature  of  proceeding*,  sea  pars.  48- 
62,  this  note. 

A»  to  bond,  see,  post,  9  1754  and  note. 

Am  to  form  of  letter*  of  guardianship,  see, 
post,   $  1754  subdivision  3  and  note. 

As  to  oath  of  guardian,  see,  post,  (  1764 
subdivision  3  and  note. 

As  to  special  letters  of  guardianship  being 
Issuable  at  chambers,  see,  ante,  S  166. 

78.  Same— Best  Interests  of  ward. — Pro- 
ceedings affecting  infants  and  the  appoint- 
ment of  guardians  are  special  in  their  na- 
ture, and  must  be  had  in  accordance  with 
the  procedure  outlined  by  the  code.  The 
superior  court,  before  it  is  authorized  to 
provide  for  a  change  in  the  temporary  cus- 
tody of  the  minor,  must  have  had  a  proper 
motion  presented  to  it  and  some  evidence 
of  the  fact  that  the  best  interests  of  the 
child  would  be  imperiled  unless  such  order 
was  made. — Clark  v.  Superior  Court,  20  Cal. 
App.  305,  128  Pac.  1018,  1019. 

74.  To  say  that  the  best  interests  of  a 
child  shall  be  imperiled  before  the  action 
indicated  by  above  section,  providing  for  the 
temporary  custody  of  such  minor  until  a 
hearing  can  be  had  on  the  petition,  can  be 
taken,  amounts  to  «no  more  than  to  say 
that  whenever  it  appears  to  be  for  the 
best  interest  of  the  minor  such  change  of 
custody  may  be  ordered. — Clark  v.  Superior 
Court,  20  Cal.  App.  305,  128  Pac.  1018,  1019. 

76.  Where  a  motion  to  provide  for  a 
change  In  the  temporary  custody  of  a  minor 
was  presented  to  the  court,  and  the  action 
of  the  court  in  granting  a  change  of  cus- 
tody can  be  sustained  by  any  evidence 
whatsoever,  which  was  presented  to  the 
trial  court,  however  slight  that  evidence 
may  be,  the  conclusion  there  reached  will 
not  be  disturbed  on  appeal. — Clark  v.  Supe- 
rior Court,  20  Cal.  App.  305,  128  Pac.  1018, 
1019. 

76.  Same— Dismissal  of  proceedings. — Al- 
though It  may  be  that  order  of  court  setting 
aside  and  dismissing  proceedings  in  matter 
of  guardianship  on  motion  made  by  mother 
on  ground  that  proceedings  were  taken 
against  her  by  surprise  and  through  her 
excusable  neglect,  is  erroneous,  and  that 
court  should  have,  at  most  simply  vacated 
letters  of  guardianship  and  order  appoint- 
ing guardian  and  set  original  petition  for 
rehearing,  allowing  mother  to  contest  same, 
error  is  not  important  enough  to  justify 
reversal  on  appeal.  A  proceeding  of  this 
kind  is  very  different  from  a*  ordinary 
civil  action.  If  order  vacating  order  of  ap- 
pointment and  letters  issued  thereunder  was 
properly  made,  no  prejudice  can  be  suffered 
by  any  one  by  reason  of  fact  that  court 
dismissed  proceeding.  If  interests  of  child 
so  demand,  new  application  for  letters  of 
guardianship  may  be  made  at  any  time,  or 
other  appropriate  proceedings  taken. — In 
matter  of  Van  Loan,  142  Cal.  423,  429,  76 
Pac.  37. 
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77.  Sane— Express  consent  of  father- 
Appointment  of  annt — Refusal  to  set  aside 
—Abuse  of  discretion. — It  is  not  an  abuse 
of  the  discretion  of  the  court  to  refuse  to 
revoke  an  order  appointing*  an  aunt  of  a 
minor  as  the  guardian  of  the  person  and 
estate  of  such  minor,  where  the  application 
for  the  appointment  is  made  by  the  father, 
and  it  is  shown  that  he  gave  express  con- 
sent to  the  guardianship  of  both  the  person 
and  the  estate. — Guardianship  of  Morhoff, 
179  Cal.  595,  178  Pac.  294. 

78.  Same  —  Findings  of  fact. — Fact  of 
competency  or  incompetency  of  father  Is, 
upon  presentation  of  his  petition  for  ap- 
pointment of  himself  as  guardian,  and  pres- 
entation of  counter-petition  seeking  ap- 
pointment of  child's  maternal  grandmother 
as  guardian,  controlling  issue  in  case,  and 
if  there  is  no  finding  on  point,  findings  must 
on  appeal  be  regarded  as  insufficient  to 
support  an  order  appointing  grandfather  as 
guardian.  Mere  finding  that  it  is  for  best 
interest  of  minor  child,  in  respect  to  its 
temporal,  mental,  and  moral  welfare,  that 
custody  of  said  minor  child  be  awarded  to 
its  said  grandfather,  is  insufficient. — Estate 
of  Campbell,  180  Cal.  380,  383,  62  Pac.  613; 
In  matter  of  Salter,  142  Cal.  412,  414,  76 
Pac.  61. 

79.  Sufficiency  of  findings  to  support 
judgment  can  not  be  considered  on  collat- 
eral attack  by  habeas  corpus.  In  latter  pro- 
ceeding it  is  immaterial  that  order  of  ap- 
pointment does  not  in  terms  recite  that  it 
appeared  to  court  that  mother  (father  be- 
ing dead)  had  abandoned  child,  as  alleged 
in  petition,  and  found  that  mother  of  said 
minor  child  is  an  unfit  and  improper  person 
to  have  care,  custody,  and  control  of  said 
minor,  as  to  which  there  was  no  allegation 
in  petition  other  than  allegation  as  to 
abandonment.  There  is  no  provision  of  law 
rendering*  an  order  of  this  kind  void  for 
failure  to  contain  findings  of  fact  or  to 
recite  existence  of  facts  on  which  its  juris- 
diction depends.  On  contray,  it  is  expressly 
provided  by  section  1704,  ante,  that  orders 
and  decrees  in  probate  proceedings  need 
only  contain  matters  ordered  adjudged,  ex- 
cept as  otherwise  provided. — In  re  Lund- 
berg,  143  Cal.  402,  411,  77  Pac.  156. 


80.  Same     Same— Unnecessary,. 

Where  no  answers  are  filed  to  petition,  and, 
therefore,  no  issues  made,  findings  of  fact 
are  unnecessary. — In  matter  of  Lewis,  137 
Cal.   682,  683,   70  Pac.   926. 

81.  Same— Form  of  order. — An  order  ap- 
pointing a  guardian  under  act  of  April  19, 
1850,  was  not  void  because  entitled  in  estate 
of  deceased  parent  of  minor,  and  because 
order  was  dual,  appointing  same  person 
both  administrator  of  estate  of  deceased 
person  and  guardian  of  minor  child.  Neither 
was  it  void  because  it  directed  that  letters 
of  guardianship  of  heirs  be  granted  without 
naming  them. — Reed  v.  Ring,  93  Cal.  96,  106, 
106,  28  Pac.  851. 


82.  Same— Formal  notice  to  parents— Not 
required. — In  a  proceedings  for  the  appoint- 
ment of  a  general  guardian  for  the  person 
and  estate  of  a  minor,  the  above  section 
does  not  contemplate  that  formal  notice  of 
the  proceeding's  be  given  to  the  parents.— - 
Guardianship  of  Morhoff,  179  Cal.  595,  178 
Pac.  294. 

83.  Same— Leaving;  minor  In  custody  of 
grandparent  —  RInrht  of  father. — The  mere 
fact  that  the  father  of  a  minor,  upon  the 
death  of  the  mother,  left  the  child  In  the 
custody  of  its  grandmother,  does  not  de- 
tract from  the  right  of  the  father  subse- 
quently to  take  the  child  Into  his  care  and 
custody,  if  he  be  a  proper  person  for  such 
parental  control. — Guardianship  of  Morhoff, 
179  Cal.  595,  178  Pac.  294. 

84.  Same  —  Petition. — Whether  petition 
that  fails  to  set  forth  jurisdictional  facts 
will  be  sufficient  was  raised,  but  not  deter- 
mined, in  Estate  of  Campbell,  130  Cal.  380, 
384,  62  Pac.  613.     . 
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Same— Vacation  of  order— On  account 
of  fraud* — If  it  subsequently  develops  that 
parent  has,  by  such  proceeding,  been  fraud- 
ulently deprived  of  his  minor  child,  order 
of  appointment  may  be  annulled  or  vacated 
by  appropriate  proceeding,  and  court  hav- 
ing jurisdiction  of  guardianship  proceedings 
will  always,  upon  seasonable  application 
by  parent  who  did  not  in  fact  have  notice, 
liberally  exercise  discretionary  power  con- 
fided to  it  to  give  parent  full  opportunity 
to  be  heard  upon  question  as  to  necessity 
for  appointment  of  another  as  guardian. — 
In  re  Lundberg,  143  Cal.  402,  409,  77  Pac. 
156. 

86.  Same— Same— Extent  of  Inquiry  on 
motion  for. — On  motion  by  mother  of  minor 
to  vacate  order  appointing  paternal  grand- 
mother as  guardian  of  minor,  on  ground 
that  proceedings  resulting;  in  appointment 
of  guardian  were  taken  against  her  by  sur- 
prise and  through  her  excusable  neglect, 
etc.,  court  can  not  determine  any  question 
as  to  ultimate  custody  of  child.  Sole  ques- 
tion properly  before  court  is  as  to  whether 
mother  should  be  relieved  from  proceed- 
ings taken  against  her  by  surprise  and 
through  her  excusable  neglect. — In  matter 
of  Van  Loan,   142  Cal.   423.   429.  76   Pac.   37. 

87.  Same— Same— On  account  of  inadvert- 
ence, surprise,  etc. — Proceeding:  by  which 
parent  entitled  to  custody  of  his  or  her 
minor  child  is  deprived  of  such  custody  is 
proceeding  adverse  to  him  or  her,  and  when 
such  proceeding  is  taken  against  parent 
through  inadvertence,  surprise,  or  excusable 
neglect,  seasonable  application  for  vacation 

thereof    should    undoubtedly    be    granted. 

In  matter  of  Van  Loan,  142  Cal.  423,  426,  76 
Pac.  37. 

88.  Same— Same— Showing  of  excusable 
nea-lect,  etc. — Statements  made  in  affidavit 
of  parent,  upon  motion  to  revoke  and  vacate 
order  appointing  guardian  and  to  dismiss 
all  proceedings  in  such  matter,   in   support 


v 
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of  her  showing1  of  mistake  and  excusable 
neglect,  grounds  of  her  motion  being;  that 
proceeding's  resulting;  in  appointment  of 
guardian  were  taken  against  her  by  sur- 
prise and  through  her  excusable  neglect, 
without  any  information  on  her  part  as  to 
pendency  thereof,  through  fraudulent  sup- 
pression of  facts  by  father  of  minor,  and 
in  violation  of  an  agreement  between  her 
and  said  father  providing  for  care,  custody, 
and  maintenance  of  said  minor,  are  ad- 
mitted by  failure  of  guardian  to  deny  them 
in  her  counter-affidavits.  Evidence  in  ad- 
dition to  affidavits  is  not  essential  to  sup- 
port finding;  of  court  that  such  statements 
are  true. — In  matter  of  Van  Loan,  142  Cal. 
423,  425.  426,  76  Pac.  87. 


Same— Same     Showing    of    merits. — 

On  motion  of  mother  of  minor  to  vacate  or- 
der appointing-  paternal  grandmother  as 
guardian  on  ground  that  proceedings  were 
taken  against  her  by  surprise  and  through 
her  excusable  neglect,  statements  in  her 
affidavit  as  to  her  competency,  showing  that 
she  is  fit  and  proper  person  to  have  control, 
custody,  and  care  of  minor,  and  can  and 
will,  with  assistance  of  her  parents,  furnish 
minor  with  comfortable  home  and  bestow 
upon  her  mother's  affection,  care,  attention, 
and  control,  is  sufficient  showing  of  merits 
upon  motion. — In  matter  of  Van  Loan,  142 
Cal.  42S,  429,  76  Pac.  37. 


M.  Same  —  Same  —  Time  motion  may  be 
made. — All  applications  to  set  aside  orders 
or  judgments  not  void  on  their  face  must 
be  made  within  six  months  after  entry  of 
such  order  or  Judgment.  If"  application  to 
set  aside  appointment  of  guardian  be  made 
within  six  months  after  making  of  order, 
true  state  of  facts  may  be  shown  dehors 
record,  but  if  application  be  not  made  within 
six  months,  petitioner  Is  bound  to  rest  case 
upon  facta  affirmatively  disclosed  by  rec- 
ord.— Estate  of  Eikerenkotter,  126  Cal.  54, 
65,  58  Pac.  J70. 

•1.    Residence  of  minors     General  rule  is 

that  residence  of  father  is  residence  of  un- 
married minor  child,  under  Pol.  Code  sec- 
tion 52  subdivision  4. — In  matter  of  Vance, 
92  CaL  195,  198,  28  Pac.  229. 

See  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  5  52  and 
note. 

As  to  domicile  of  Infant,  see  notes  4$  Am. 
Dec  485;  54  Am.  Dec.  58;  59   Am.  Dec.  112, 

m 

As  to  residence  of  unmarried' minor  child, 

sec  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  9  52  sub- 
divisions 4  and  6  and  note. 

As  to  right  of  parent  to  determine  resl- 
desee  of  child*  see  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  I  21S  and  note. 


M.  Same  —  Abandoned  children. — Above 
rule  does  not  apply  when  child  is  under 
age  of  fourteen  and  has  been  abandoned 
by  father.  In  such  case  he  forfeits  his 
Guardianship   of   child,   and   can   no   longer 


claim  its  custody.  (Stats.  1873-4,  p.  297.) 
Where,  upon  petition  of  maternal  grand- 
mother of  minors,  filed  in  county  of  So- 
noma, requesting  that  she  be  appointed 
guardian  of  minors,  it  appeared  that  sev- 
eral years  prior  to  death  of  their  mother, 
mother  and  children  lived  with  peti- 
tioner, and  were  wholly  supported  by  her; 
that  after  death  of  mother,  children  con- 
tinued to  reside  with  petitioner  and  be 
supported  by  her;  that  father  had  not 
provided  for  support  of  children  since 
death  of  mother;  that  at  various  times 
since  death  of  mother,  father  had  ex- 
pressed and  declared  his  intention  of  never 
reclaiming  and  taking  custody  of  children 
from  petitioner,  but  that  several  days  prior 
to  filing  of  petition,  father,  who  had  moved 
to  city  and  county  of  San  Francisco  about 
one  year  prior  thereto,  obtained  custody  of 
said  children  by  means  of  deceit,  and  took 
them  to  city  and  county  of  San  Francisco 
to  live  with  himself  and  his  second  wife, 
such  facts  will  warrant  court  in  finding 
that  father  had  abandoned  children  and 
forfeited  his  guardianship  of  them,  and 
that  his  taking  them  surreptitiously  from 
county  of  Sonoma  to  city  and  county  of 
San  Francisco  did  not  change  their  resi- 
dence, nor.  deprive  court  of  county  of  So- 
noma of  jurisdiction  to  appoint  guardian. 
— In  matter  of  Vance,  92  Cal.  195,  198,  28 
Pac.  229. 

As  to  ahandonment  of  minor  child  by 
parent,  see  briefs  51  X».  R.  A.  840;  53  L.  R.  A. 
784;  55  L.  R.  A.  930;  59  L.  R.  A.  508. 

08.  Same  —  Adoption,  effect  of. — Where, 
upon  death  of  mother,  father  gives  cus- 
tody of  minor  child  to  relatives  residing  in 
another  county,  who  thereafter  retain  such 
custody  until  death  of  father,  whereupon 
such  relatives  legally  adopt  such  minor, 
residence  of  such  relatives  becomes,  at  time 
of  adoption,  that  of  minor,  and  court  of 
county  where  father  resided  will  not,  after 
such  adoption,  have  jurisdiction  to  appoint 
guardian  of  such  minor,  notwithstanding 
that  petition  for  appointment  of  guardian 
was  filed  before  proceedings  were  taken 
for  adoption  of  child. — Estate  of  Taylor, 
131  Cal.  180,  182,  63  Pac.  346. 

As  to  effect  of  adoption  upon  residence 
of  minor  child,  see  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  8  228  and  note. 

04.  Same— Former  guardian's  change  of 
residence.  —  Where,  after  appointment, 
guardian  removes  to  another  county,  tak- 
ing ward  with  him,  and  is  thereafter  re- 
moved by  order  of  court,  but  continues  to 
exercise  functions  of  guardian  of  minor 
until  his  death,  and  thereafter  minor  re- 
sides with  guardian's  family  in  county  to 
which  he  had  removed  and  established  his 
residence,  for  period  of  three  years,  he 
thereafter  becomes  resident  of  such  county, 
and  court  of  latter  county,  rather  than  the 
one  In  which  first  guardian  was  appointed, 
has  jurisdiction  to  appoint  new  guardian. — 
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In   matter  of  Raynor,   74   Cal.   421,   424,   16 
Pac.  229. 

As  to  Chang;*  off  residence  off  ward  by 
amardlan,  see  note  28  Am.  Dec    460. 

As  to  change  off  ward**  domicile  by  guard- 
Ian,  see  note  89  Am.  St.  Rep.  278. 

0.%.  Same— Ward  taken  to  another  at  ate 
by  former  guardian. — An  order  of  court 
permitting  one  of  two  guardians  to  take 
minors  to  another  state  to  remain  until 
further  order  of  court,  indicates  no  inten- 
tion to  surrender  jurisdiction  of  their  per- 
sons, or  to  authorize  guardian  to  change 
place  of  residence  on  such  minors;-  on  con- 
trary, order  implies  retention  of  such  juris- 
diction. Fact  that  such  guardian  had,  af- 
ter death  of  other  guardian,  resigned  his 
office  as  guardian  and  had  been  discharged 
without  being  ordered  to  return  wards  to 
this  state,  gives  rise  to  no  presumption 
that  court  had  abandoned  jurisdiction  over 
persons  of  wards..  Their  domicile  still  re- 
mains as  it  was  before  such  removal,  and 
court  of  this  state  retains  Jurisdiction  to 
appoint  other  guardian  In  place  of  one 
discharged  or  of  one  deceased. — Estate  of 
Henning,   128  Cal.  214,  219,  60  Pac.  762. 

Aa  to  right  off  guardian  to  remove  hla 
wcrd  from  one  state  to  another,  see  notes 
89  Am.  St.  Rep.  278;  58  L.  R.  A.  981-941. 

8ft.  Resignation  off  guardian  —  Appoint- 
ment off  new  guardian— Direction  to  de- 
liver property  —  Preaumptlon.  —  Where  a 
resignation  of  a  guardian  is  accepted  and 
a  new  guardian  appointed  the  same  day, 
it  will  be  presumed  in  support  of  the  order 
appointing  the  latter  that  the  order  direct- 
ing the  former  to  deliver  the  property  of 
the  ward  was  made  before  the  appointment. 
— Fresno  Estate  Co.  ▼.  Flske,  172  CaL  58S, 
157  Pac.  1127. 

97.  Statutory  proceeding.— Proceeding* 
for  the  appointment  of  guardians  of  minors 
are  purely  statutory. — Matter  of  Ross,  6 
Cal.  App.  597,  600,  92  Pac.  671. 

98,  Support  off  minor  ward. — While  a 
father  may  be  deprived  of  the  custody  of 
his  child  by  the  summary  proceedings  here 
laid  down,  he  can  not  in  such  proceedings 
be  compelled  to  compensate  the  guardian 
for  the  support  of  the  child.  The  court 
has  no  power,  aside  from  cases  of  divorce 


and  actions  between  the  parents  In  regard 
to  the  custody  of  children,  to  deprive  the 
parent  of  his  authority  and  hold  him  liable 
for  the  support  of  his  child. — Matter  of 
Ross,  6  Cal.  App.  597,  600.  92  Pac.  671. 

99.     Same — Out    off    principal    off   eatate. — 

Where  the  income  is  insufficient,  such  ex- 
penditures for  the  support  of  the  ward  out 
of  the  principal  of  the  estate  as  are  neces- 
sary and  reasonable  and  made  in  good 
faith,  should  be  allowed,  although  no  au- 
thority was  obtained  for  such  expenditures 
from  the  court  in  advance. — Estates  of 
Boyes,  151  Cal.  158,  90  Pac.  454. 

190,  Temporary  custody — Nature  and  ef- 
fect off  order. — The  order  provided  for  by 
the  above  section  is  one  designed  simply 
to  enable  the  superior  court,  upon  an  ex 
parte  showing  of  necessity  therefor,  to 
provide  for  the  temporary  custody  of  a 
minor  and  its  production  in  court  until  a 
hearing  can  be  had  on  a  petition  for  let- 
ters of  guardianship,  and  the  court  be  in- 
formed of  the  immediate  necessities  with 
regard  to  the  welfare  of  the  child. — In  re 
guardianship.  Pinnell.  184  Cal.  270,  19S  Pac. 
574. 

Aa  to  euatody  during  bearing,  see  par. 
17.  this  note. 

Aa  to  order  for  euatody  on  denial  off 
guardianship,  see  pars.  18,  19,  this  note. 

101.  Unmarried  minor  —  Residence  off — 
Abandonment  by  father. — In  the  case  of  an 
application  for  guardianship  of  a  minor 
under  fourteen  years  of  age,  the  general 
rule  declared  in  subdivision  4  of  section  52 
of  the  Political  Code  that  the  residence  of 
the  father  during  his  life  is  considered  to 
be  the  residence  of  an  unmarried  minor 
child,  does  not  apply  when  the  child  Is 
under  the  age  of  fourteen  years  and  has 
been  abandoned  by  the  father,  for  in  such 
a  case  the  father  forfeits  his  right  to 
guardianship  of  the  child  and  can  no 
longer  claim  its  custody,  and  Its  residence 
is  the  place  to  which  it  is  removed  by  those 
who  intend  to  give  it  a  permanent  home. — 
In  re  guardianship  of  Hawkins,  18S  Cal. 
568,  192  Pac.  30,  applying  the  rule  as  to 
forfeiture  of  right  to  guardianship  In  r« 
guardianship  of  Vance,  92  Cal.  195,  198,  2fc 
Pac.  229;  In  re  guardianship  of  Impera- 
trice,  182  Cal.  855,   188  Pac.  48. 


§1748.    WHEN  MINOR  MAY  NOMINATE  GUARDIAN;  WHEN  NOT.    If 

the  minor  is  under  the  age  of  fourteen  years,  the  court  may  nominate  and 

appoint  his  guardian.    If  he  is  fourteen  years  of  age,  he  may  nominate  his  own 

guardian,  who,  if  approved  by  the  court,  must  be  appointed  accordingly. 

History:  Enacted  March  11,  1872,  founded  on  S§  2,  337  Probate 
Act;  amendment  approved  AprU  15,  1880,  Code  Amdts.  1880  (C.  C. 
P.  Pt.),  P.  65. 

NOMINATION  GUARDIAN  BY  MINOR.  1.    Minor'.    right    to    nominate.— Statute 

„   n    ,,.        ,      .   ..   .  .     .  substantially  provides  that  where  minor  la 

1,2.  Minor's  right  to  nominate.  of   age   of   fourteen   years   or   mope    COUr' 

3,  4.  Nomination  by  minor — Effect  of.  may  appoint   guardian   for  him  only  after 
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be  has  nominated  his  own  guardian,  or  has 
neglected  for  ten  days,  after  being  duly 
cited  by  court,  to  nominate  suitable  person, 
—la  re  Lundber?,  143  Cal.  402,  407,  77  Pac. 
166. 

2.  A  minor  who  is  of  the  age  of  six- 
teen years  has  the  right  to  nominate  a 
guardian  of  his  person  and  property,  or 
either,  and  such  nominee,  if  approved  by 
the  court,  must  be  appointed,  under  the 
provisions  of  the  above  section. — Estate  of 
McSwain,  176  Cal.  287,  168  Pac.  117,  fol- 
lowing the  doctrine  in  Guardianship,  etc.,  of 
Klrkman,  168  Cal.  688,  144  Pac.  745;  Es- 
tate of  Melklejohn,  171  Cal.  247,  152  Pac. 
734. 

S.     Nomteattaa    by    minor*— R«ect    of. — In 

a  proceeding  for  the  appointment  of  a 
guardian  on  the  grounds  of  incompetency 
the  court  may  select  any  proper  person  to 
act  and  is  not  required  to  give  any  weight 
to  the  wishes  or  preference  of  the  ward  as , 
is  the  case  in  the  appointment  under  above 
section. — Matter  of  Coburn,  165  Cal.  202,  181 
Pac.  352. 


4.  In  an  action  by  a  mother  of  three 
minors,  whose  father  was  dead,  to  obtain 
the  revocation  of  an  order  appointing  an- 
other person  the  guardian  of  their  persons 
and  estates  and  her  own  appointment  as 
such  guardian,  one  of  the  boys  being  over 
fourteen  years  of  age,  having  been  per- 
mitted, subject  to  the  approval  of  the 
court,  to  nominate  his  own  guardian,  under 
the  provisions  of  the  above  section,  and 
the  other  boy  being  thirteen  years  old  at 
the  time  of  the  trial,  and  showing  himself 
to  be  of  sufficient  capacity  to  express  an 
intelligent  preference,  under  the  provisions 
of  section  246  of  the  Civil  Code;  and  other 
evidence  having  been  presented  as  to  the 
negligence  and  inefficiency  of  the  mother 
and  her  neglect  of  the  children  and  their 
care  and  upkeep,  a  case  was  presented  in 
which  the  exception  applies  to  the  general 
rule  that  a  parent  has  the  primary  right 
to  guardianship  of  minor  children,  in  the 
absence  of  good  reason  existing  based  upon 
which  appears  to  be  the  best  interests  of 
the  children. — In  re  Imperatrice,  182  Cal. 
355,   188   Pac.   48. 


§1749.    WHEN  APPOINTMENT  MAT  BE  MADE  BT  COURf,  WHEN 

KNOB  IS  OVEB  FOURTEEN.    If  the  guardian  nominated  by  the  minor  is 

not  approved  by  the  court,  or  if  the  minor  resides  out  of  the  state,  or  if,  after 

being  duly  cited  by  the  court,  he  neglects  for  ten  days  to  nominate  a  suitable 

person,  the  court  or  judge  may  nominate  and  appoint  the  guardian  in  the  same 

manner  as  if  the  minor  were  under  the  age  of  fourteen  years. 

History:     Enacted  March  11,  1872,  founded  on  S§  3,  338  Probate 
Act;   amendment  approved  April  15,  18S0  (Code  Amdts.  1880  (G.  C. 
*P.  pt),  p.  65. 


APPOINTMENT  BY  COURT  WHEN- 
MINOR  OVER  FOURTEEN. 

1.  Manner  of  citation. 

2.  Minor  may  b%  cited. 

1.  ManBtr  of  citation. — Citations  are  re- 
quired to  be  directed  to  person  cited,  and 
must  contain  title  of  proceedings,  brief 
statement    of    nature    of    proceedings,    and 


direction  that  person  cited  appear  at  time 
and  place  specified  (5 1707,  ante).  They 
must  be  served  like  summons,  and  can  in 
certain  cases  be  issued  only  on  order  of 
Judge  (SI  1708,  1709,  ante). — People  v.  Hl- 
bernia  Sav.  &  L.  Soc,  72  Cal.  21,  24,  13 
Pac.  48. 

2.  MIsmmt  may  be  cited  to  appear  and 
nominate  guardian. — People  v.  Hibernia 
Sav.  &  L.  Soc,  72  Cal.  21,  24,  18  Pac.  48. 


§  1750.    NOMINATION  OF  MINORS  AFTEB  ARRIVING  AT  FOURTEEN. 

When  a  guardian  has  been  appointed  by  the  court  for  a  minor  under  the  age 
of  fourteen  years,  the  minor,  at  any  time  after  he  attains  that  age,  may  nomi- 
nate his  own  guardian,  subject  to  the  approval  of  the  court. 

History:     Enacted  March   11,  1872,  founded  on   88  4,   339   Probate 

Act;   amendment  approved  April  15,  1880,  Code  Amdts.  1880   (G.  C. 

P.  Pk)»  P-  65;   by  Code  Commission,  Act  March  8,  1901,  Stats,  and 

Amdts.   1900*1,  p.   235,   held   unconstitutional,   see   history,   8  5   ante; 

amendment  approved  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  943, 

Kerr's  Stats,  and  Amdts.  1906-7,  p.  506. 


1.  Ceastruetlom  of  section* — When  above 
section  is  read  in  connection  with  the  two 
preceding  sections  it  is  clear  that  it  means 
that  a  minor  oyer  fourteen  years  has  the 
absolute  right  to  replace  the  guardian  ap- 
pointed by   the   court   when   ne   was  under 


fourteen  with  one  of  his  own  selection,  pro- 
vided  that  the  person  selected  is  a  suitable 
person  In  the  estimation  of  the  court. — 
Guardianship  of  Klrkman,  168  Cal.  68S,  144 
Pac.   745.  » 
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2.  A  minor  over  the  age  of  fourteen 
years  has  the  authority  to  select  a  new 
guardian  in  place  of  the  one  appointed 
when  under  such  age,  regardless  of  whether 
or  not  the  displaced  guardian  is  a  parent, 
and  the  order  of  the  court  appointing  the 
nominated     guardian     constitutes     an     ap- 


proval of  her  selection,  and  makes  the 
order  valid  under  the  statute  unless  it  is 
made  to  appear  that  the  court  abused  its 
discretion  in  such  approval. —  In  re  Meikle- 
John,  171  Cal.  247,  152  Pac.  784. 
See,  ante,   §9  1747,  1748  and  notes. 


§  1751.  WHO  MAT  BE  GUARDIAN.  MARRIAGE  DOES  NOT  AFFECT 
GUARDIANSHIP.  The  father  or  the  mother  of  a  minor  child  under  the  age 
of  fourteen  years,  if  found  by  the  court  competent  to  discharge  the  duties  of 
guardianship,  is  entitled  to  be  appointed  a  guardian  of  such  minor  child,  in 
preference  to  any  other  person.  The  person  nominated  by  a  minor  of  the  age 
of  fourteen  years  as  his  guardian,  whether  married  or  unmarried,  may,  if 
found  by  the  court  competent  to  discharge  the  duties  of  guardianship,  be 
appointed  as  such  guardian.  The  authority  of  d  guardian  is  not  extinguished 
nor  affected  by  the  marriage  of  the  guardian. 

History:  Enacted  March  11,  1872,  founded  on  §5  5,  340  Probate 
Act;  amendment  approved  March  19,  1891,  Stats,  and  Amdts.  1891, 
p.  136. 


WHO  MAY  BE   GUARDIAN— MARRIAGE 
DOEg  NOT  AFFECT  RIGHT. 

1-  3.  Father  or  mother — Preferential   right 
to  be  guardian. 

4.  Same — Same — As  to  mandatory  char- 

acter of  statute. 

5.  Same — Same — Abandonment  of  child — 

Insufficiency  of  evidence. 

6.  Same — Same — Same  —  Insufficient  acts 

of  abandonment. 

7.  Same  —  Same  —  Same  —  Intention    to 

abandon — Essential  element. 

8.  Same — Same — Competency  of  parent — 

Presumption. 

9.  Same — Same — Fitness  of  mother — Evi- 

dence— General  reputation. 

10.  Same — Same — Lack    of   integrity — In- 

sufficient proof  of  unfitness. 

11.  Same  —  Same  —  Same  —  Evidence     of 

reputation  in  another  community — 
Discretion  of  court. 

12.  Same — Same — Same  —  Husband 's  dec- 

laration— Admission  of  illicit  rela- 
tionship of  mother — Prejudicial  tes- 
timony. 

13.  Same — Same — Stranger    and    parent — 

Contest  between  —  Paramount  ques- 
tion. 

14.  Mother — Preference  over  foster  parent 

— Poverty  of  mother. 

15.  Persons  entitled  to  custody  and  guard- 

ianship. 

16, 17.  Same — Parent 's  right. 

18.  Same — Same  —  Father   first   in   legal 

rights. 

19.  Same — Same — Mother  entitled,  when. 

20.  Same — Same — San^p —  Under  Mexican 

law. 
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21.  Same — Same — Stepfather. 

22.  Presumption  that  parent  is  competent. 

23.  Refusal  to  appoint  guardian — Right  of 

mother. 

24,  25.  Welfare  of  child  is  controlling  consid- 
eration. 

See,   ante,   §  1747   and   note. 

1.  Father  or  mother— Preferential  right 
to  he  ruardlan. — Under  the  provisions*  of 
above  section  the  father  or  mother  of  a 
minor  child  under  the  age  of  fourteen 
years,  If  found  by  the  court  competent  to 
discharge  the  duties  of  guardianship,  is  en- 
titled to  be  appointed  guardian  in  prefer- 
ence to  any  other  person,  and  the  cdurt 
must  appoint  a  parent  seeking  to  be  ap- 
pointed, uness  it  finds  such  parent  incom- 
petent, notwithstanding  the  judge  is  of 
the  opinion  that  the  child's  health  and 
welfare  may  be  promoted  by  giving  it  to 
another. — Estate  of  Mathews,  169  Cal.  26, 
145    Pac.    603. 

See,  also,  pars.  16-21,  this  note. 

2.  It  is  held  in  this  proceeding  that  the 
finding  that  the  mother  of  the  minor  child 
in  question  is  incompetent  to  act  as  guard- 
ian and  should  be  deprived  of  its  custody,  is 
not  sustained  by  the  evidence. — Estate  of 
Mathews,  169  Cal.  26,  145  Pac.  503. 

3.  The  care,  custody,  and  control  of  a 
minor  under  the  age  of  fourteen  years, 
must  be  committed  to  its  parents,  rather 
than  to  strangers,  unless  It  be  shown  and 
found  that  the  parent  is  unfit  to  perform 
the  duties  imposed  by  the  relation  or  has, 
by  abandonment,  forfeited  the  natural  right 
to  custody. — Estate  of  Akers,  184  Cal.  514 
194    Pac.    706. 

4.  Same — Same— Am   to   mandatory    char- 
acter off  atatute. — Under   the   provisions    of 
the  above  section,  the  father  or  mother  of 
a    minor    child    under   the    age    of    fourteen, 
years,  if  found  by  the  court  to  be  competent 
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to  discharge  the  duties  of  guardianship,  Is 
entitled  to  be  appointed  guardian  in  prefer- 
ence to  any  other  person,  and  the  court 
must  appoint  a  parent  seeking*  to  be  ap- 
pointed, unless  it  is  found  that  such  par- 
ent Is  incompetent,  notwithstanding  the 
judge  Is  of  the  opinion  that  the  child's 
health  and  welfare  would  be  promoted  by 
giving  it  to  another. — Estate  of  Wise,  179 
Cal.  423,  177  Pac.  277,  following  the  doc- 
trine in  guardianship  of  Salter,  142  Cal. 
412,  415,  76  Pac.  51;  Guardianship  of  For- 
rester, 162  Cal.  493.  123  Pac.  283;  Guardian- 
ship of  Mathews,  169  Cal.  26,  27,  145  Pac. 
503. 

5.  Same-— Same— Abandonment  of  child 
— Insufficiency  of  evidence. — The  abandon- 
ment of  a  child  by  its  mother  is  not  estab- 
lished by  proof  that,  being  dissatisfied,  if 
not  discouraged,  with  the  prospect  of  be- 
ing compelled  indefinitely  to  bear  the  bur- 
den of  supporting  herself  and  her  husband, 
she  separated  from  him,  and,  after  an  un- 
successful endeavor  to  have  the  child 
placed  with  and  cared  for  by  its  grand- 
mother, left  for  fields  anew  to  work  out 
her  own  salvation  singlehanded  and  alone. 
—Estate  of  Akers,  184  Cal.  514,  194  Pac. 
706. 


*.     Same— Same— Same— Insufficient     acto 

of  abandonment* — A  parent's  right  to  the 
care  and  custody  of  a  child  can  not  be  held 
to  be  forfeited  by  an  act  of  relinquish- 
ment committed  under  circumstances  of 
coercion,  caprice,  and  discouragement;  nor 
should  the  forfeiture  of  paternal  rights 
be  decreed  against  a  parent  who  has 
merely  acquiesced  in  the  support  of  the 
child  by  other  relatives. — Estate  of  Akers, 
184  Cal.  514,  194  Pac.  706,  following  the  doc- 
trine in  Matter  of  Forrester,  162  Cal.  493, 
123  Pac  283;  Matter  of  Galleher,  2  Cal. 
App.  364.  84  Pac.  362;  and  approving  doc- 
trine In  Norval  v.  Zinsmaster,  57  Neb.  158, 
73  Am.   St.   Rep.   500,   77   N.  W.   378. 

7.  Same  —  Same  —  Same  —  Intention  to 
abandon—  Essential  element. — It  is  well- 
settled  in  this  state  that  an  intention  to 
abandon  the  child  on  the  part  of  the  par- 
ent must  be  shown  before  a  finding  of  aban- 
donment can  rightly  be  made. — Estate  of 
Akers,  184  CaL  514,  194  Pac.  706,  follow- 
ing the  doctrine  in  In  re  Vance,  92  Cal. 
195,  198.  28  Pac.  229;  Guardianship  of 
Snowball,  156  Cal.  240,  114  Pac.  444;  In  re 
Cordy,  169  Cal.  150,  146  Pac.  532,  534;  In 
re  8chwartz,  171  Cal.  633,  154  Pac.  804; 
Moch  v.  Superior  Court,  39  Cal.  App.  471, 
179  Pac  440. 


8.  Same— Same— Competency  of  parent 
—Presumption. — Under  the  provisions  of  the 
above  section  a  parent  is  presumed  to  be 
competent  to  discharge  the  duties  of  guard- 
ianship, in  the  absence  of  an  affirmative 
showing  to  the  contrary. — Estate  of  Akers, 
134  Cal.  514,  194  Pac.  706,  following  the 
doctrine  in  Guardianship  of  Salter,  142  Cal. 
412,   76    Pac.    51;    Matter    of   Forrester,    162 


Cal.  493,   123   Pac.   283;  Matter  of  Galleher, 
2  Cal.  App.  364,  84  Pac.  352. 
See,   also,   par.   22,   this  note. 

9.  Same— Same— Fitness  of  mother— Evi- 
dence —  General  reputation.  —  The  general 
moral  character  of  the  mother  of  a  child 
is  involved  in  the  issue  of  her  fitness  to 
have  its  care,  and  evidence  of  her  reputa- 
tion for  truth,  honesty,  and  integrity,  is 
admissible  under  such  an  issue. — Estate  of 
Akers,  184  Cal.  514,  194  Pac.  706. 

10.  Same— Same— Lack  of  integrity— In- 
sufficient proof  of  unfitness. — A  mere  lack 
of  Integrity  is  not  sufficient  In  itself  to  jus- 
tify depriving  a  parent  of  the  natural  right 
to  the  custody  of  a  child. — Estate  of  Akers, 
184  Cal.  514,  194  Pac.  706,  following  doc- 
trine in  matter  of  Galleher,  2  Cal.  App.  364, 
84  Pac.  362. 

1 1.  Same  —  Same  —  Same  —  Evidence  of 
reputntlon  in  another  community— Discre- 
tion of  court. — The  admission  of  evidence  of 
a  reputation  for  lack  of  Integrity  in  another 
community  and  at  a  remote  time  rests 
largely  in  the  discretion  of  the  trial  court, 
the  proper  exercise  of  which  as  a  matter  of 
course  depends  upon  the  question  whether 
or  not,  under  all  the  circumstances,  such 
reputation,  despite  its  remoteness  as  to 
time  and  place,  had  a  tendency  to  establish 
the  mother's  reputation  at  the  precise  time 
and  place  when  and  where  it  was  in  issue. 
— Estate  of  Akers,  184  Cal.  514,  194  Pac. 
706,  approving  the  doctrine  in  Snow  v. 
Grace,  29  Ark,  131;  Holliday  v.  Cohen,  34 
Ark.  707;  Cline  v.  State,  61  Ark  140,  10 
S.  W.  225;  Coates  v.  Sulau,  46  Kan.  341,  26 
Pac.  720. 


12.  Same— Same— Same  —  Husband's  dec- 
laration—Admt»»lon  of  illicit  relationship 
of    mother  —  Prejudicial    testimony.  —  In    a 

contested  proceeding  for  the  guardianship 
of  the  person  and  estate  of  a  minor,  involv- 
ing the  fitness  of  the  mother,  the  admission 
of  a  declaration  made  by  her  husband  to  a 
city  chief  of  police  some  five  or  six  years 
previous  that  the  declarant  was  bent  on 
killing  a  certain  person  because  his  wife 
had  confessed  to  him  that  she  had  illicit 
relations  with  such  person,  constitutes  re- 
versible error. — Estate  of  Akers,  184  Cal. 
514,  194  Pac.  706. 

13.  Same— Same— Strana-er  and  parent- 
Contest    between     Paramount   question. — In 

the  case  of  a  contest  for  guardianship  be- 
tween a  parent  of  a  child  and  a  stranger 
to  the  child,  the  paramount  question  is  the 
competency  of  the  parent  to  act  as  guardian, 
and,  in  the  absence  of  a  justifiable  finding 
of  the  parent's  Incompetency  the  court  must 
appoint  the  parent  as  guardian  despite  the 
fact  that  the  material  welfare  of  the  child 
may  perchance  be  enhanced  by  committing 
its  care  and  custody  to  another  person,  un- 
der the  provisions  of  the  above  section,  and 
the  provisions  of  subdivisions  3  and  4  of  the 
Civil  Code. — Estate  of  Akers,  184  Cal.  514, 
194  Pac.  706,  following  the  doctrine  in  In  re 
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Campbell,  ISO  Cal.  381,  62  Pac.  613;  Guard- 
ianship of  Salter,  142  Cal.  412.  76  Pac.  51; 
Matter  of  Forrester,  162  Cal.  493,  123  Pac. 
283;  Guardianship  of  Mathews,  169  Cal.  26, 
145  Pac.  603. 

14.  Mother— Preference  over  foster  par* 
ent— Poverty  of  mother. — Under  the  provi- 
sions of  the  above  section,  construed  in 
connection  with  section  246  of  the  Civil 
Code,  the  mother  of  a  minor  child  under  the 
afire  of  fourteen  years,  who  has  not  aban- 
doned it  and  is  not  a  dissolute  or  criminal 
person,  if  found  by  the  court  "competent  to 
discharge  the  duties  of  guardianship,"  is  en- 
titled to  be  appointed  the  guardian  of  such 
child,  notwithstanding  the  fact  that  she 
lacks  means  for  its  -support,  in  preference 
to  a  person  of  adequate  means  with  whom 
the  child  had  lived  for  upwards  of  ten 
years,  and  whom  the  child  had  come  to 
regard  as  its  parent.  —  Guardianship  of 
Mathews,  174  Cal.  679,  164  Pac.  8. 


As  to  custody  of  word  by 

post,   SS  1752,  1763  and  notes. 


guardian,  see. 


15.  Per  sou  entitled  to  custody  and 
guardianship. — Common  law  of  England 
grave  guardianship  in  socage  to  next  6f 
blood  of  child  to  whom  no  inheritance  could 
possibly  descend,  while,  first  father,  then 
mother,  became  guardian  by  nature  with 
charge  of  person  of  infant.  Guardianship 
of  property  of  infant  was  apparently  com- 
mitted by  civil  law  to  person  who  was  en- 
titled to  emoluments  of  succession.  Law  of 
Scotland  and  ancient  law  of  France  com- 
mitted pupil's  estate  to  person  entitled  to 
legal  succession,  because  he  was  most  In- 
terested in  preserving;  it  from  waste  but 
excluded  him  from  custody  of  pupil's  per- 
son because  his  interest  was  placed  in 
opposition  to  life  of  pupil. — Braly  v.  Reese, 
51   Cal.   447,   458,   459. 

16.  Same  —  Parent's  right. — Subject  to 
certain  considerations  going  to  welfare  of 
minor,'  parent  is  entitled,  as  matter  of  right, 
to  custody  and  guardianship  of  child. — In 
matter  of  Van  Loan,  142  Cal.  423,  426,  76 
Pac.  87. 

As  to  parents  preferential  right,  see  pars. 
1-14,  this  note. 

17.  Where  court  finds  that  father  has  not 
abandoned  his  child,  and  that  he  is  proper 
person  to  have  its  care  and  custody,  it  has 
no  authority  to  appoint  grandmother  as 
guardian  of  child  because  of  fact  that  it 
finds  that  child  is  In  delicate  health  and 
requires  constant  watching  of  competent 
and  experienced  person;  that  his  health  and 
welfare  would  be  better  promoted  by  his 
being  placed  for  greater  part  of  time  in 
custody  of  his  grandmother;  that  grand- 
mother has  home  where  child  could  be  kept 
and  get  benefit  of  fresh  air,  whereas  if  left 
in  custody  of  his  father,  he  would  have  no 
opportunity  of  being  out  of  doors,  except 
upon  public  streets  of  city. — In  matter  of 
Salter,   142  Cal.   412,   414,   76  Pac.  51. 

As  to  contracts  for  transfer  of  parental 
custody  and  responsibility,  see  note  88  Am. 
St.  Rep.   866-875. 


As    to    custody    of    legitimate    child,    see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §5  197-199,  214 
and  notes. 

As  to  effect  of  abandonment  upon  right  of 
custody  by  parent,  see  Kerr's  Cyc  Civ.  Code. 
2d  ed.,  fi  224  and  note;  16  L.  R.  A.  698,  594: 
briefs  51  L.  R.  A.  840;  53  L.  R.  A.  784;  55 
L.  R.  A.  930;   59  L  R.  A.  508. 


As  to  effect  of  adoption  upon  right  to 
tody   of   child,    see    Kerr's    Cyc.    Civ.    Code, 
2d  ed.,  §8  224-228  and  notes. 

As  to  power  of  court  to  take  custody  of 
Infant  from  Its  parent,  see  note  985  Am. 
Dec.  734;  89  Am.  St.  Rep.  275-277;  brief  55 
L.  R.  A.  980. 

As  to  right  of  custody  of  minor  children, 

see  note  2  Am.  St.  Rep.  182-187. 


As  to  right  of  parent  to  custody  of  his 
child,  see,  ante,  S  1747  and  note  pars.  17. 
60-52. 

As  to  right  to  custody  and  guardianship 
of  Illegitimate  children,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  6  200  and  note;  note  29  Am. 
Dec.  715;  notes  6  I*  R.  A.  705;  65  L.  R.  A. 
689-697. 

As  to  right  to  custody  of  minor  children 
under  common  law,  see  note  BLR.  A.  781: 
brief  6  L.  R.  A.  672. 

18.  Same  —  Same  —  Father  ftrst  in  legnl 
rlg-hts. — In  construing  former  statutes,  court 
said:  "By  comparing  several  sections  one 
with  another,  we  consider  its  meaning  to 
be  that  in  all  cases  where  appointment  of 
guardian  shall  be  necessary  or  convenient, 
father  shall  be  first  in  legal  right,  and  if 
father  be  deceased,  mother  while  unmarried, 
if  they  be  competent  to  transact  their  own 
business,  and  are  not  otherwise  unsuitable; 
and  that  if  another  be  appointed,  he  Is  not 
entitled  to  personal  custody  and  tuition  of 
ward  so  long  as  minor  has  mother  or  father 
living,  who  is  competent  to  care  for  and 
educate  him  and  is  not  otherwise  unsuit- 
able."—Lord  v.  Hough,  37  Cal.  657,  668.  See 
In  re  Galleher,  2  Cal.  App.  364,  84  Pac.  352. 

See,  post,   S  1752  and   note. 


It.     Same— Same— Mother  entitled,  when. 

— Where  father  is  unable  or  refuses  to  take 
custody,  mother  Is  entitled  thereto  (Civ. 
Code  5  197).  But  where  father  and  mother 
are  living  separate  and  apart,  father  has  no 
right  superior  to  that  of  mother  in  regard 
to  care,  custody,  and  control  of  child  of 
marriage  (Civ.  Code  8  198).— In  matter  of 
Van  Loan,  142  Cal.  428,  426,  76  Pac.  37. 


20.  Some— Same— Same— Under  Mexican 
law, — Under  Mexican  law  formerly  in  force 
in  territory  of  California,  a  mother  who 
married  second  time  lost  right  to  be  tutrix 
of  her  children  of  first  marriage.  Proceed- 
ings by  which  court  attempted  to  appoint 
mother  who  had  remarried,  as  guardian  of 
hfcr   children,   and   to  sell   their   estates  for 
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purpose  of  raisins  funds  with  which  to 
support  and  educate  them,  were  therefore 
without  Jurisdiction. — Braly  v.  Reese,  51 
Cal.  447,  457,  548. 

21.  Saae—Same  Stepfather,  under  Mex- 
ican law,  might  be  appointed  co-tutor,  not- 
withstanding: that  mother,  by  remarrying, 
lost  her  right  as  tutrix.  Circumstances  that 
in  same  order  there  was  an  attempt  to 
continue  his  wife  as  natural  tutrix,  would 
not  invalidate  appointment  of  her  husband 
nor  derogate  from  effects  of  his  subsequent 
acts.  There  was  no  limitation,  at  common 
law,  which  excluded  stepfather  from  ap- 
pointment of  chancery  guardian.  Under 
our  statute  he  may  be  appointed  guard- 
ian.— Braly  v.  Reese,  61  Cal.  447,  457,  458. 

22.  Preaasaptlon  that  parent  la  compe- 
tent.— Special  powers  conferred  by  codes 
on  superior  court  for  appointment  of  guard- 
ians do  not  purport  to  confer  upon  supe- 
rior court,  acting  in  special  proceeding,  all 
powers  heretofore  exercised  by  courts  of 
equity,  but  only  power  to  appoint  guard- 
ian in  certain  cases  (section  1747,  ante),  # 
and  under  certain  conditions.  By  former 
section,  power  of  court  to  appoint  guard- 
ians Is  limited  to  case  "of  minors  who  have 
no  guardians  legally  appointed  by  will  or 
deed";  and  same  limitation  is  prescribed  by 
section  243  of  Civil  Code,  and  section  241 
therein  cited.  In  latter  section,  power  of 
parent  to  dispose  of  custody  of  child  by 
will  or  deed  is  expressly  recognized,  and 
this  must  be  taken  as  recognition  of  gen- 
eral right  of  parent  to  dispose  of  custody 
of  child,  of  which  it  is  but  special  example. 
Accordingly,  by  provisions  of  the  above 
section  of  this  code,  it  is  duty  of  court  . 
to  appoint  father  or  mother  of  minor,  If 
found  by  court  competent  to  discharge 
duties  of  guardianship.  But,  under  this 
provision,  and  under  general  law,  prima 
facie  presumption  is  that  parent  Is  compe- 
tent, and  hence  court  is  not  authorized  to 
appoint  another  as  guardian,  unless  It  finds 
to  contrary.  Hence,  section  is  to  be  con- 
strued as  If  It  read  that  father  or  mother 
is  to  be  appointed  "if  not  found  by  court 
incompetent." — In  matter  of  Campbell,  130 
Cal.  380,  383,  62  Pac.  618. 

See  par.  8,  this  note. 

A»  te  proceedings  to  detonate*  fitness  of 
pareat  to  have  custody  of  child,  see,  ante, 
1 1747  and  note  pars.  60-52. 

21.  Refsuml  to  appoint  guardian—- Rla-ht 
•*  s»«thei\ — A  court  may  not  by  merely  re- 
fusing letters  of  guardianship  to  any  one, 
deprive  the  mother  of  the  right  to  the  so- 


ciety of  her  child  and  the  direction  of  its 
life  during  minority,  it  is  recognized  as  a 
natural  privilege  and  is  secured  by  solemn 
enactment. — Estate  of  Wise,  179  Cal.  428, 
177  Pac.  277. 

24.  Welfare  of  child  Is  controlling  con- 
sideration. —  Where  father  and  mother  of 
two  minors  were  both  dead,  petitions  for 
guardianship  of  persons  and  estates  of 
both  children  were  filed,  one  by  the  aunt  of 
children,  the  other  by  the  godmother  of 
one  of  them.  The  latter  was  not  relative 
of  children,  but,  at  time  of  application,  had 
their  actual  custody.  Both  applicants  ap- 
peared to  be  worthy  people.  Trial  court 
found,  "that  it  is  for  best  interest  of  said 
minors  that  said  S.  (godmother)  should  be 
appointed  guardian  of  their  persons  and 
estates."  On  appeal  from  an  order  deny-* 
ing  new  trial,  made  upon  motion  of  aunt 
district  court  of  appeal  held  that  as  tes- 
timony was  conflicting,  and  finding  of  trial 
court  wag  supported  by  evidence,  order 
should  be  affirmed;  that  it  was  of  no  conse- 
quence whether  a  finding  also  made  by 
court,  "that ,  said  J.  A.  Dellow  (father  of 
children)  requested  that  said  S.  should  have 
care  and  custody  of  said  minors  and  should 
act  as  their  guardian,"  was  supported  by 
evidence  or  not.  What  is  for  best  interests 
of  children  in  respect  to  their  temporal, 
mental,  and  moral  welfare  is  a  question  of 
fact  for  trial  court. — Estate  of  Dellow,  1 
Cal.  App.  629,  531,  632,  82  Pac.  558. 

As  to  what  court  shall  be  gnlded  by  In 
appointing  general  guardian,  or  awarding 
custody  of  minor,  see  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  S  246  and  note. 

26.  Where  supreme  court,  on  habeas 
corpus  held  order  appointing,  uncle  as 
guardian  of  minor  child  to  be  void  for  want 
of  jurisdiction,  it  nevertheless  refused  to 
use  any  coercive  measures  to  restore  cus- 
tody of  child  to  her  mother,  where  it  ap- 
peared that  child,  although  under  age  of 
fourteen  years,  was  sufficiently  intelligent 
to  be  trusted  in  some  degree  to  choose  her 
own  home,  and  that  she  had  resided  since 
about  age  of  two  years  with  her  uncle  and 
aunt,  who  were  well  able  to  provide  her 
with  home  and  proper  care  and  attention, 
and  that  her  mother  was  practically  a 
stranger  to  her,  and  was  without  sufficient 
means  to  provide  for  her,  except  as  her 
present  husband,  stepfather  to  child,  might 
voluntarily  furnish  to  her.  Court  con- 
tented itself  with  merely  freeing  child 
from  all  legal  restraint,  and  left  her  to  de- 
termine her  future  home. — In  matter  of 
Gates,  95  Cal.  461,  462,  30  Pac.  596. 


§1752.    MINOR  HAVING  NO  FATHER  OR  MOTHER.    [Repealed.] 

History:  Enacted  March  11,  1872,  founded  on  S§  6,  341  Probate 
Act;  repeal  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  235,  held  unconstitutional,  see  history,  §  5  ante;  repeal  ap- 
proved March  23,  1907,  Stats,  and  Amdts.  1907,  p.  943,  Kerr's  Stats. 
and  Amdts.  1906-7,  p.  507. 
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Authority  of  parent  ceases  upon  appoint- 
vent  by  court  of  guardian  of  person  of 
child  (Civ.  Code,  9  204).— Ex  parte  Miller, 
109  Cal.  643,  649,  42  Pac.  428;  In  re  Lund- 
berg,  143  Cal.  402,  403.  77  Pac.  166. 


See,   ante,    (1751    and    note;    poet,    (1753 
and  note. 

As  to  when  parental  authority  ceases,  see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.f  {  204  and  note. 


§1753.    POWERS    AND    DUTIES    OF    GUARDIAN.     Every    guardian 

appointed  has  the  custody  and  care  of  the  education  of  the  minor  and  the  care 

and  management  of  his  estate,  until  such  minor  arrives  at  the  age  of  majority 

or  marries,  or  until  the  guardian  is  legally  discharged,  unless  he  is  appointed 

guardian  only  of  the  person  of  the  ward.     In  that  event,  the  guardian   is 

charged  with  the  custody  of  the  ward,  and  must  look  to  his  support,  health, 

and  education.    He  may  fix  the  residence  of  the  ward  at  any  place  in  the  state, 

but  not  elsewhere  without  the  permission  of  the  court. 

*  History:     Enacted   March   11,   1872,  founded  on   g§  7,  342  Probate 

Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  235,  held  unconstitutional,  see  history,  g  5  ante; 
amendment  approved  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  943, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  507. 

POWERS  AND  DUTIES  OP  GUARDIAN. 

1.  Custody  of  ward. 

2.  Same — Collateral  attack  upon. 

3.  Same — Power  of  court  to  determine. 

4.  Possession  of  ward's  estate  by  guard- 

ian. 

5.  Same — Count  can  not  take  possession. 

<5-  8.  Same — Special  property  therein. 

9.  Termination    of    guardianship — Death 
of  guardian. 

10.  Same — Discharge  by  court. 

11.  Same — Marriage  of  ward. 
12- 14.  Same — Majority  of  ward. 

1.  Custody  of  ward. — Guardian  of  person 
of  minor  duly  appointed  by  superior  court 
is  legally  entitled  to  custody  of  minor  (Civ. 
■Code,  8  247),  and  authority  of  parent  ceases 
upon  appointment  of  such  guardian  (Civ. 
Code,  §  204).— Ex  parte  Miller,  109  Cal.  643, 
649,  42  Pac.  428;  In  re  Lundberg,  143  Cal. 
402,  403,  77  Pac.  156. 

Aa  to  residence  of  ward,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  5  213  and  note. 

As  to  custody  of  ward  by  guardian,  see 
note  89  Am.  St.  Rep.  275,   276. 

As  to  authority  of  guardians  not  extend- 
ing; over  persons  and  estates  of  their  wards 
in  other  states,  see  notes  10  Am.  Dec.  343; 
23  Am.  Dec.  572;  76  Am.  Dec.  669;  98  Am. 
Dec.  734;  95  Am.  Dec.  666-670;  89  Am.  St. 
Rep.   271-273. 

As  to  right  to  remove  infant  from  state, 
see  note  58  L.  R.  A.  931-941. 

An  to  right  of  testamentary  guardian  to 
custody  of  ward,  see  §  1747,  ante,  and  note 
par.  28. 

2.  Snine — Collateral  attack  upon. — Right 
of  guardian  to  custody  of  minor  can  be  at- 
tacked collaterally  only  upon  ground  of 
want  of  jurisdiction  in  superior  court  to 
make     order    of    appointment;    and     when, 
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upon  proceedings  in  habeas  corpus,  respond- 
ent justifies  custody  of  minor  by  such 
order,  an  impeachment  thereof  Is  collater- 
ally attacked. — Ex  parte  Miller,  109  Cal. 
648,  646,  42  Pac.  428;  In  re  Lundberg,  143 
Cal.  402,  403,   77  Pao.   156. 

8.     Same— Power   of   court    to    determine. 

— Court  has  jurisdiction  to  determine  who 
shall  have  custody  and  maintenance  of 
minor  child,  regardless  of  legality  of  its 
order  appointing  guardian. — Murphy  v.  Su- 
perior Court,  84  Cal.  592,  594,  597,  24  Pac 
810. 

4.  Possession  of  ward's  estate  by  gnard- 
lan.  —  General  guardian  at  common  law, 
equally  with  administrator  or  executor, 
was  entitled  to  exclusive  possession,  with 
general  care  and  management,  of  estate 
committed  to  his  charge,  and  what  was 
true  in  those  respects  at  common  law  is 
not  less  trile  under  our  code.  In  fact,  by 
express  terms  of  statute,  guardian  is  given 
possession,  care,  and  management  of  estate 
of  his  ward  (Civ.  Code,  §§  236.  247,  249; 
Code  Civ.  Proc,  §§  1754,  1769,  1770,  post). 
— De  Greayer  v.  Superior  Court.  117  Cal. 
640,  643,  644,  59  Am.  St.  Rep.  221,  223,  49 
Pac.    983. 

5.  Same— Court  can  not  take  possession. 

— Guardian  can  not  be  deprived  of  actual 
custody  of  assets  of  estate  by  order  of 
court  requiring  that  money  on  deposit  in 
bank  and  belonging  to  estate  shall  be  held 
by  such  bank  subject  to  order  of  court,  to 
be  paid  out  only  as  authorized  by  court. 
Effect  of  such  order  is  to  deny  and  de- 
prive guardian  of  possession  and  control  of 
such  fund  and,  to  that  extent,  of  possession 
and  control  of  estate  of  his  ward,  which 
is  beyond  power  of  court,  and  order  is 
therefore  void.  Court  can  not  take  custody 
and  management  of  estate  out  of  hands  of 
guardian  into  its  own.  It  Is  guardian,  and 
not  court,  who  is  made  responsible  for 
proper  administration  of  trust.     He  it  is  to 
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whom  custody  of  ward  Is  intrusted,  and  to 
whom  ward  and  law  alike  look  for  its  safe 
return.  In  performance  of  his  duties,  he  is, 
it  is  true,  in  certain  respects,  under  control 
and  supervision  of  court  appointing  him, 
but  this  right  of  supervision  does  not, 
under  our  code,  nor  did  it  at  common  law. 
carry  power  to  interfere  in  any  such  man- 
ner with  custody  and  property  of  ward,  ex- 
cept, of  course,  for  conduct  authorizing 
suspension  or  removal. — De  Greaye'r  v.  Su- 
perior Court,  117  Cal.  640,  642,  643,  59  Am. 
St.  Rep.  221,  223,  49  Pac.  983. 

As  to  direction*  of  court  for  management. 
Investment,   and    disposition    of   estate,   see 

post,  8  1792  and  note;  also  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  $  261  and  note. 

f.    Same  —  Special  property  therein.  — 

Guardian  who  is  in  possession  of  property 
of  his  ward  has  such  special  property 
therein  as  would  support  larceny  against 
one  taking  with  felonious  intent. — Jones  v. 
Jones,  71  Cal.  89,  91,  92,  11  Pac.  817. 

7.  Court  can  not  for  purposes  of  invest- 
ment, more  than  another,  deprive  guard- 
ian of  custody  and  control  of  fund  or 
securities  representing  it.  If  money  be  in- 
vested, guardian  Is  still  entitled  to  its  gen- 
eral care  and  custody,  and  that  of  notes, 
bonds,  mortgages,  and  bank-books  evidenc- 
ing such  investment,  with  right  and  duty 
to  preserve  them,  and  to  take  such  proper 
and  necessary  steps  at  any  time  to  protect 
interests  of  ward  therein  as  circumstances 
may  demand.  —  De  Greayer  v.  Superior 
Court.  117  Cal.  640,  646,  647,  69  Am.  St.  Rep. 
221,  223,  49   Pac.   983. 

S.  General  guardian  has  authority 
coupled  with  interest. — Lincoln  v.  Alexan- 
der, 62  Cal.  482,  486. 

As  to  whether  osaee  of  aruardlan  Is  mere 
aakesl  power  or  whether  It  la  power  coupled 
with  Interest,  see  note  89  Am.  St.  Rep.  269. 


9.  Termination  of  guardianship  —  Death 
of  pmardlan  terminates  guardianship. — In 
matter  of  Allgier,  66  Cal.  228,  229,  3  Pac. 
849. 

As  to  termination  of  power  of  mardlan 
appointed  by  parent,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  S  264  and  note. 

As  to  resignation  of  ffuardlan,  see,  post. 

§  1801  and  note. 

10.  Same  —  Discharge  by  court. — Above 
section  assumes  that  guardian  of  minor 
may  be  discharged  of  his  office  by  order  of 
court  before  ward  arrives  at  age  of  ma- 
jority or  marries. — Cook  v.  Ceas,  143  Cal. 
221,  223,  229,  77  Pac.  65. 

An  to  removal  of  guardian,  see,  post, 
S  1801  and  note. 

11.  Same  —  Marriage  of  ward  suspends 
guardian's  power  over  person  of  ward. — 
Estate  of  Curtis,  121  Cal.  468,  474,  53  Pac. 
936. 

As  to  effect  of  marriage  of  ward,  see, 
post,  8  1802  and  note. 

12.  Same— Majority  of  ward.  —  Office  of 
gv*\rdian  terminates  when  ward  attains 
age  of  majority. — In  matter  of  Allgier,  65 
Cal.   228.  229,   3  Pac.   849. 

13.  Guardianship  ceases  when  ward 
reaches  his  majority,  but  probate  court  re- 
tains jurisdiction  to  compel  an  accounting. 
— Estate  of  Kincaid,  120  Cal.  203,  206,  52 
Pac.  492.  See  Estate  of  Clary,  112  Cal.  292. 
294,  44  Pac.  669. 

14.  Guardian's  power,  when  appointed 
by  court,  is  suspended  by  majority  of  ward. 
Under  our  statute  guardian  has  care  and 
custody  of  minor's  person  and  property 
until  such  minor  arrives  at  age  of  ma- 
jority or  marries.  The  clause  "or  until 
guardian  is  legally  discharged"  was  not 
intended  to  prolong  his  control  of  the  per- 
son and  estate  of  such  minor. — Estate  of 
Curtis,  121  Cal.  468.  474,  63  Pac.  936. 


§1764.  BOND  OF  GUARDIAN,  CONDITIONS  OF.  Before  the  order 
appointing  any  person  guardian  under  this  chapter  takes  effect,  and  before  let- 
ters issue,  the  court  shall  require  of  such  person  a  bond  to  the  minor,  with 
sufficient  sureties,  to  be  approved  by  the  judge,  and  in  such  sum  as  he  shall 
order,  which  sum  shall  not  be  less  than  twice  the  value  of  the  personal  property 
and  the  probable  value  of  the  annual  rents,  issues  and  profits  of  property 
belonging  to  the  minor;  where,  however,  a  surety  company  is  authorized  by 
law  to  furnish  such  bond,  the  court  in  its  discretion  may  fix  the  amount  of  the 
bond  given  by  such  surety  company  at  not  less  than  the  value  of  the  personal 
property  and  the  probable  value  of  the  annual  rents,  issues  and  profits  of 
property  belonging  to  the  minor  conditioned  that  the  guardian  will  faithfully 
execute  the  duties  of  his  trust  according  to  law,  and  the  following  conditions 
shall  form  a  part  of  such  bond  without  being  expressed  therein : 

1.  To  make  an  inventory  of  all  the  estate,  real  and  personal  of  his  ward, 
that  comes  to  his  possession  or  knowledge,  and  to  return  the  same  within  such 
time  as  the  court  may  order. 
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2.  To  dispose  of  and  manage  the  estate  according  to  law  and  for  the  best 
interest  of  the  wardf  and  faithfully  to  discharge  his  trust  in  relation  thereto, 
and  also  in  relation  to  the  care,  custody,  and  education  of  the  ward. 

3.  To  render  an  account  on  oath  of  the  property,  estate,  and  moneys  of  the 
ward  in  his  hands,  and  all  proceeds  or  interests  derived  therefrom,  and  of  the 
management  and  disposition  of  the  same,  within  three  months  after  his  appoint- 
ment, and  at  such  other  times  as  the  court  directs,  and  at  the  expiration  of 
his  trust  to  settle  his  accounts  with  the  court,  or  with  the  ward,  if  he  be  of  full 
age,  or  his  legal  represenatives,  and  to  pay  over  and  deliver  all  the  estate, 
moneys,  and  effects  remaining  in  his  hands,  or  due  from  him  on  such  settlement, 
to  the  person  who  is  lawfully  entitled  thereto.  Upon  filing  the  bond,  duly 
approved,  letters  of  guardianship  must  issue  to  the  person  appointed.  In  form 
the  letters  of  guardianship  must  be  substantially  the  same  as  letters  of  admin- 
istration, and  the  oath  of  the  guardian  must  be  indorsed  thereon  that  he  will 
perform  the  duties  of  his  office  as  such  guardian  according  to  law. 

History:  Enacted  March  11,  1872,  founded  on  §§  8,  343  Probate  Act; 
amendment  approved  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  65;  May  16,  1921,  Stats,  and  Amdts.  1921,  p.  114.  tn  effect  July 
29,  1921. 


BOND  OF  GUARDIAN  AND  CONDITIONS 
—ACCOUNTING. 

1.  Construction  of  section — Subdivision  3. 

2.  Accounting — With  legal  representative 

of  ward. 

3.  Same — Legal  existence  of  representa- 

tive requisite. 

4.  Same — Notice  to  representative. 

5.  Same — Persons  interested. 

6.  Bond. 

7.  Same — Failure  to  require. 

8.  Same — Court  has  power  to  take  a  new 

bond. 

9.  Discharge  of  surety. 

10.  Same — Belease  of  co-surety. 

11, 12.  Guardian  of  incompetent  —  Appoint- 
ment and  qualification  —  Authority 
prior  to  letters. 

13.  Liability  of  surety. 

14.  Same  —  Assignment     of     judgment 

against   guardian    for   balance    due 
upon  accounting. 

15- 18.  Same — Attaches,  when. 

19.  Same — Kind  of  money  in  which  pay- 

able. 

20.  Same — Limited  by  penalty  of  bond. 
21,22.  Letters  of  guardianship. 

23.  Party  plaintiff  in  suit  on  bond. 
See,  ante,  9  1747  and  note. 

1.     Construction  of  section— Subdivision  8. 

— It  is  the  guardian's  duty  to  settle  his  ac- 
count with  the  court  or  with  the  adminis- 
trator after  the  ward's  death.  The  provi- 
sions of  above  section  refer  to  obligations 
which  may  be  enforced  under  the  guard- 
ian's bond,  an4  they  also  accurately  define 
the  duties  of  the  guardian.  —  Estate  of 
Clan  ton,  171  Cal.  381,  153  Pac.  459. 


2.  Accounting  —  With  local  representa- 
tive of  ward. — In  a  case  where  ward  is  de- 
ceased, proceeding  for  settlement  of  ac- 
count of  guardian  must  be  had  with  legal 
representative.  —  Livermore  v.  Ratti,  150 
Cal.   458,  89   Pac.  327. 

As  to  guardian's  account,  rendering,  see, 
post,  81 1778.  1774. 

8.  Same— Legal  existence  of  representa- 
tive requisite.  —  Proceeding  for  settlement 
of  guardian's  account,  when  ward  is  de- 
ceased, can  not  be  Instituted  nor  deter- 
mined  unless  there  is  legal  representative 
against  whom  it  can  be  prosecuted,  who 
may  appear  and  resist  claims  of  guardian, 
and  who  may  be  bound  by  adjudication 
therein  made. — Livermore  v.  Ratti,  150  Cal. 
458,  89  Pac.  327. 

4.     Sane  —  Notice  to   representative.  —  In 

cases  where  ward  dies  before  account  of 
guardian  is  filed,  full  period  of  posting 
must  run  while  person  against  whom  notice 
is  directed — legal  representative  of  ward, 
deceased — is  in  legal  existence  and  capable 
of  receiving  such  knowledge;  otherwise 
there  will  not  be  full  statutory  notice  to 
him,  and  jurisdiction  of  proceeding  will  be 
lacking.  Where  notices  of  settlement  of 
guardian's  account  were  posted  on  March 
16,  1899,  and  legal  representative  of  ward, 
who  had  died  previously,  was  not  appointed 
until  March  20,  1899,  and  hearing  of  ac- 
count and  order  settling  it  was  on  March 
27,  1899,  administrator  was  not  legally  la 
existence  in  his  representative  capacity  to 
receive  such  constructive  notice  during 
period  of  notice,  except  for  last  seven  days 
thereof,  and  consequently  he  could  not  in 
that  capacity  have  received  full  statutory 
constructive  notice  upon  which  alone  juris- 
diction to  make  the  order  was  predicated. 
— Livermore  v.  Ratti,  160  Cal.  458,  89  Pac 
327. 
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5.  Same— Persons  Interested.  —  Proceed- 
ing- to  settle  account  of  guardian  Instituted 
after  ward  has  arrived  at  full  age,  or  after 
ward  is  deceased,  is  one  in  which  no  per- 
sons are  directly  interested,  except  guard- 
ian on  one  hand  and  ward  or  his  legal  rep- 
resentative -on  other. — Livermore  v.  Ratti, 
150  Cal.  458,   89  Pac.  327. 

As  to  accounting;,  see,  post,  |  1774  and 
note. 

As  to  settlement  of  accounts  with  ward 
after  his  majority,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  §  256  and  note. 

f.  Bond. — Appointment  does  not  become 
effective  until  after  bond  is  given,  and 
court  can  not,  in  Its  order,  dispense  with 
bond. — Murphy  v.  Superior  Court,  84  Cal. 
592,  694,  597,  24  Pac.  310. 

As  to  bond  on  sale  of  real  estate,  see, 
post,  |  1788. 

As  to  bonds  of  executors  and  administra- 
tor*, see,  ante,  |§  1388-1407  and  notes. 

As  to  ftruardlan's  bond,  generally,  see, 
ante,  |  1407  and  post,  §  1758. 


— Filing,    recording^   and    preserving 
bond,  see,  post,   SS  1756,  1804. 

As  to  Justification  Mt  sureties,  see,  ante, 
}  1057  and  post,  |  1809. 

As  to  necessity  of  bond  to  make  acts  of 
guardian  valid,  see  note  S8  L>.  R.  A.  759-766. 

As  to  surety  corporations,  see,  ante, 
{  1066. 

7.  Same  —  Failure  to  require  bond  of 
guardian,  if  erroneous,  is  merely  an  error 
and  not  excess  of  jurisdiction. — In  re  Chin 
Mee  Ho,  140  Cal.  263,  267,  73  Pac.  1002. 

8.  Same— Court  has  power  to  take  a  new 
bond  and  discharge  sureties  on  bond  pre- 
viously approved  and  filed.  —  Spencer  v. 
Houghton,  68  Cal.  82,  85,  86,  8  Pac.  679. 

As  to  new  bond,  see,  post,  S  1803. 

t.  Discharge  of  surety. — If,  pursuant  to 
order  of  court  based  upon  petition  of  cer- 
tain of  bondsmen  that  they  be  released 
from  further  liability,  new  bond  be  filed 
and  approved  by  court,  and  an  order  be 
made  releasing  former  sureties,  but  In 
order  name  of  one  of  such  sureties  be 
omitted,  he  will,  nevertheless,  be  released 
from  further  liability. — Spencer  v.  Hough- 
ton, 68  CaL  82,  86,  8  Pac.  679.  See  Estate 
of  Aveline,  63  Cal.  259,  261. 

As  to  discharge  of  surety,  see,  post,  §  1803. 

la.  Same— Release  of  co-surety.  —  Prior 
to  adoption  of  section  1643  of  Civil  Code, 
release  of  one  co-surety  operated  as  re- 
lease of  others,  and  if  ward,  In  considera- 
tion of  sum  paid  to  her  by  one  of  bonds- 
men, released  him,  she  thereby  released  his 
co-sureties. — Spencer  ▼.  Houghton,  68  Cal. 
82.  39-91,  8  Pac.  679. 

11.  Guardian  of  Incompetent  —  Appoint- 
ment and  «.ualtdcation— Authority  prior  to 
letters* — Under  the  provisions  of  the  above 
section  after  an  order  appointing  a  named 


individual  as  guardian  of  the  person  and 
estate  of  an  Incompetent  person  has  been 
made  and  entered,  .  and  the  bond  in  the 
amount  specified  In  the  order  of  appoint- 
ment has  been  presented,  approved,  and 
filed,  such  person  has  authority,  as  guard- 
ian, to  draw  checks  on  the  account  of  such 
incompetent,  notwithstanding  the  fact  that 
the  oath  of  office  has  not  been  taken  and 
the  formal  letters  of  guardianship  are  not 
issued  to  him  until  two  days  after  the 
drawing  of  such  checks. — Southern  Trust 
&  Commerce  Bank  v.  San  Diego  Sav.  Bank, 
45  Cal.  App.  294,  187  Pac.  435. 

12.  It  seems  that  the  object  of  the  stat- 
ute in  requiring  letter*  of  administration 
to  issue  and  to  be  recorded  with  the  pre- 
scribed oath  of  office  attached,  is  to  create 
and  preserve  permanent  and  authentic  evi- 
dence of  the  qualification  and  authority  of 
the  guardian,  and  that  these  several  re- 
quirements, although  couched  in  explicit 
language,  are  to  be  construed  as  directory 
only  and  not  mandatory. — Southern  Trust 
&  Commerce  Bank  v.  San  Diego  Sav.  Bank, 
45  Cal.  App.  294,  187  Pac.  435,  following  the. 
doctrine  In  Dennis  v.  Bint,  122  Cal.  39,  47, 
68  Am.  St.  Rep.  17,  54  Pac.  378. 

IS.  Liability  of  surety. — In  suit  on  bond 
sureties  are  entitled  to  stand  on  terms  of 
undertaking. — Fox  v.  Minor,  31  Cal.  Ill, 
120. 

As  to  additional  conditions*  see,  post, 
§  1766. 

As  to  liability  of  sureties  on  different 
bonds  given  by  guardian  at  different  times, 

see  note  44  Am.  Dec.  83,  70  Am.  St.  Rep.  445. 

As  to  liability  of  sureties  on  general  bond 
for  acts  performed  relating  to  sale  of  prop- 
erty where  special  bond  Is  given,  see  61  Am. 

Dec.  233. 

14.  Same  —  Assignment  of  Judgment 
against  guardian  for  balance  due  upon  ac- 
counting to  his  wards  operates  as  assign- 
ment of  right  to  proceed  upon  guardian's 
bond. — Heisen  v.  Smith,  138  Cal.  216,  219, 
94  Am.  St.  Rep.  39,   71  Pac.   180. 

15.  Same  —  Attaches,  when.  —  General 
rule  is  that  liability  of  surety  on  an  ad- 
ministrator's or  guardian's  bond  depends 
upon  liability  of  principal,  and  does  not 
attach  until  that  has  been  ascertained  and 
determined  by  judgment  of  court  of  com- 
petent jurisdiction.  Where  administrator 
or  guardian  dies  or  absconds  or  is  beyond 
jurisdiction  of  court,  proper  method  by 
which  to  ascertain  whether  he  is  liable  and 
to  what  extent,  so  as  to  bind  sureties  on 
his  official  bond,  is  by  proceeding  in  na- 
ture of  civil  action,  where  sureties  are 
made  parties,  and  have  opportunity  to  be 
heard.  Probate  court  has  only  limited  ju- 
risdiction, and  its  proceedings  therein  are 
regulated  and  governed  entirely  by  statute. 
It  can  only  settle  accounts  of  administra- 
tors and  guardians  in  manner  prescribed 
by  code. — Reither  v.  Murdock,  135  Cal.  197, 
198,  201,  67  Pac.  784. 
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16.  Action  upon  bond  can  not  be  main- 
tained until  after  settlement  of  accounts  of 
guardian  by  probate  court.  If  guardian 
can  not,  from  any  cause,  be  compelled  to 
present  his  account,  court  can  order  it 
made  up  from  evidence  at  hand. — Graff  v. 
Mesmer,  52  Cal.  636,  637,  638;  Trumpler  v. 
Cotton,  109  Cal.  260,  256,  41  Pac.  1033. 

17.  Action  by  ward  against  guardian  for 
failure  of  latter  to  account  for  mrn«*ys  re- 
ceived as  guardian  for  plaintiff,  can  not  be 
maintained  in  district  court  prior  to  an 
accounting  before  probate  court  for  a  bal- 
ance claimed  to  be  due. — Allen  v.  Tiffany, 
53  Cal.  16,  18. 

18.  When  ward  attains  age  of  majority, 
office  of  guardian  comes  to  an  end,  and  it 
is  then  duty  of  guardian,  and  one  of  obli- 
gations of  his  bond,  to  exhibit  final  accounts 
of  guardianship  to  probate  court,  make 
settlement  with  probate  judge  or  with 
ward,  and  deliver  all  property  in  his  hands 
belonging  to  ward.  Failure  to  do  this 
constitutes  breach  of  bond,  for  which  he 
and  his  sureties  are  liable  after  settlement 
of  guardianship. — In  matter  of  Allgier,  65 
Cal.    228,    229,   3   Pac.   849. 

Aji  to  effect  of  Judgment  or  decree  affalnst 
guardian*    upon    auretlea    and    their   bonds, 

see  note  83  Am.  Dec.   384,  385. 

Aa  to   limitation,  of  action   on   bond,   see, 

post,  |  1805  and  note. 

Aa  to  role  that  no  unit  can  he  maintained 
against  auretlea  on  guardian'*  bond  until 
guardian  has  been  called  to  account  before 
an  appropriate  tribunal,  see  note  51  Am. 
Dec  534. 


19.  Same~Klad  of  money  In  which  pay. 
able. — Liability  of  principal  and  sureties  is 
in  all  cases  to  pay  in  kind  of  money  or 
currency  in  which  principal  is  legally  li- 
able.— See,   ante,   1 1407   and   note. 


Same — Limited  by  penalty  of  bond. — 

General  rule  is  that  judgment  can  not  be 
rendered  against  sureties  for  greater 
amount  than  penalty  of  bond,  and  they  can 
not  be  held  liable  for  interest  beyond  pen- 
alty of  bond  except  for  such  interest  aa 
accrues  from  their  own  default  in  unjustly 
withholding  payment  after  having  been 
notified  of  default  of  their  principal.  In 
absence  of  notification,  interest  Is  only  al- 
lowed from  issuance  of  writ. — Trumpler  v. 
Cotton,  109  Cal.  250.  256,  257,  41    Pac.   1033. 

As  to  penalty  aa  limitation  of  liability  on 
statutory  bond,  see  note  55  L.  R.  A.  392. 


21.  Letters    of    guardlannhlp. — It    is    not 

necessary  that  letters  of  guardianship 
should  issue  to  authorise  guardian  to  act. 
Order  of  appointment  made  by  .probate 
court  constitutes  authority  of  guardian. — 
Norris  v.  Harris,   15  Cal.  226,   256. 

22.  Acts  of  one  who  enters  upon  duties 
of  guardianship  after  order  of  appointment 
is  made  and  bond  is  approved,  but  before 
issuance  of  letters,  are  valid. — Whyler  v. 
Van  Tiger,  2  Cal.  Unrep.  800,  14  Pac.  846. 

28.     Party    plaintiff    in    suit    on    bond. — 

Suit  on  guardian's  bond  can  only  be  main- 
tained in  name  of  infant,  real  party  in  in- 
terest. It  can  not  be  maintained  in  name 
of  guardian  subsequently  appointed. — Fox 
v.  Minor,   32   Cal.    Ill,    119. 

Aa  to  parties  for  Trhoae  benefit  suit  on 
bond  may   be  maintained,  see,  post,    §  1804. 


§  1755.  COURT  MAY  INSERT  CONDITIONS  IN  ORDER  APPOINTING 
GUARDIAN.  When  any  person,  is  appointed  guardian  of  a  minor,  the  court 
may,  with  the  consent  of  such  person,  insert  in  the  order  of  appointment, 
conditions  not  otherwise  obligatory,  providing  for  the  care,  treatment,  educa- 
tion, and  welfare  of  the  minor  and  for  the  care  and  custody  of  his  property. 
The  performance  of  such  conditions  shall  be  a  part  of  the  duties  of  the  guard- 
ian, for  the  faithful  performance  of  which  he  and  the  sureties  on  his  bond  shall 
be  responsible. 

History:  Enacted  March  11,  1872,  founded  on  §§  1,  342  Probate 
Act;  amendment  approved  April  15,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  66;  February  10,  1899,  Stats,  and  Amdts.  1899,  p.  4. 


Am   to   liability    on   tjruardlan'a   bond,   see, 
ante,   I  1407  and  note. 


Aa  to  apodal  letter*  of  ffnardlanahla*  la- 
auance  at  chambers,  see,  ante,  9 166  and 
note. 


§  1766.  LETTERS  OF  GUARDIANSHIP  AND  BOND  OF  GUARDIAN  TO 
BE  RECORDED.  All  letters  of  guardianship  issued  under  the  provisions  of 
this  chapter,  with  the  affidavits  and  certificates  thereon,  must  be  recorded  by 
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§§  1757-170* 


the  clerk  of  the  court  having  jurisdiction  of  the  persons  and  estates  of  the 

wards.  * 

History:  Enacted  March  11,  1872,  founded  on  ftft  15,  385  Probate 
Act;  amendment  approved  April  15,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  66;  May  16,  1921,  Stats,  and  Amdts.  1921,  p.  112.  In  effect 
July  29,  1921. 


As  to  malntenamce  of  war*,  see,  post,  Cyc.  Civ.  Code,  2d  ed.,  IS  19$,  206-209  And 
SI  1770,  1771  and  notes.  ,        notes. 

As   to  obligation   of  parents   for  support 
■ad  education  of  their  children,  see  Kerr's 

§  1757.  MAINTENANCE  OF  MINOR  OUT  OF  INCOME  OF  HIS  OWN 
PROPERTY.  If  any  minor  having  a  father  living  has  property,  the  income  of 
which  is  sufficient  for  his  maintenance  and  education  in  a  manner  more  expen- 
sive than  his  father  can  reasonably  afford,  regard  being  had  to  the  situation 
of  the  father's  family  and  to  all  the  circumstances  of  the  case,  the  expenses  of 
the  education  and  maintenance  of  such  minor  may  be  defrayed  out  of  the 
income  of  his  own  property,  in  whole  or  in  part,  as  judged  reasonable,  and  must 
be  directed  by  the  court;  and  the  charges  therefor  may  be  allowed  accordingly 
in  the  settlement  of  the  accounts  of  his  guardian. 

History:  Enacted  March  11,  1872,  founded  on  ||  9,  344  Probate 
Act;  amendment  approved  April  15,  1880,  Code  Amdts.  1880  (C.  C. 
P.  Pt.),  p.  €6. 

4 

1758.  GUARDIAN  TO  GIVE  BOND.  POWERS  LIMITED.  Every  testa- 
mentary guardian  must  qualify  and  has  the  same  powers  and  must  perform 
the  same  duties  with  regard  to  the  person  and  estate  of  his  ward  as  guardians 
appointed  by  the  court,  except  so  far  as  his  powers  and  duties  are  legally 
modified,  enlarged,  or  changed  by  the  will  by  which  such  guardian  was 
appointed,  and  except  that  such  guardian  need  not  give  bond  unless  directed  to 
do  so  by  the  court  from  which  the  letters  of  guardianship  issue. 

History:  Enacted  March  11,  1872,  founded  on  §ft  10,  345  Probate 
Act;  amendment  approved  April  15,  1880,  Code  Amdts.  1880  (C.  C. 
P.  Pt.),  p.  67;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  235,  held  unconstitutional,  see  history,  5  5  ante; 
amendment  approved  February  27,  1903,  Stats,  and  Amdts.  1903,  p.  53. 


BOND— POWERS. 

1.  Exceptions  concerning  powers  and  duties  of 

testamentary  guardian. 

2.  Testamentary     guardian     is     required    to 

qualify. 

As  to  bond«,  see,  ante,  1 1754  and  note. 

As  to  re*ulrt«g  bond  from  testamentary 
gvardlan,  see  note  33  L.  B.  A.  760. 

1.  Exception*  concerning  powers  and 
dwtfes  of  testamentary  guardian  as  legally 
modified,   enlarged,  or  changed  by  will,  by 


which  such  guardian  was  appointed,  ob- 
viously refers  only  to  such  special  and  law- 
ful direction  as  testator  may  see  proper 
to  give,  with  reference  to  education  of 
minor,  his  settlement  in  life,  or  manage- 
ment of  his  estate,  among  which  taking  of 
personal  custody  and  tuition  of  minor  from 
mother,  if  competent  and  worthy,  can  not 
be  included. — Lord  v.  ,Hough,  37  Cal.  667, 
669. 

a.  Testamentary  guardian  is  required  to 
qualify,  and  letters  may  be  issued  to  him. 
Until  this  is  done  his  acts  as  guardian  are 
void. — Aid  rich  v.  Willis,   55  Cal.   81,  85. 


§1759.  POWER  OF  COURTS  TO  APPOINT  GUARDIANS  AND  NEXT 
FRIEND  NOT  IMPAIRED.  Nothing  contained  in  this  chapter  affects  or 
impairs  the  power  of  any  court  to  appoint  a  guardian  to  defend  the  interests 
of  any  minor  interested  in  any  suit  or  matter  pending  therein. 

History:     Enacted  March  11,  1872,  founded  on  §§  11,  346  Probate  Act. 
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Am  to  appointment  of  attorney -nt-Uw  to  An  to  gmarAlan  nd  litem,  severally,  see, 

repreaent    minora     who     have     no     general  ante,   §S  372,   373  and  notes,  and   §  1747  and 

guardian,  in  proceedings  in  estates  of  de-  note  pars.  27,  28;  also,  post,  §  1769  and  note 

ceased  persons,  see,  ante,   1 1718  and  note.  para.   8-9. 

As  to  appointment  of  n*nnrdlan  ad  litem 
by  Justice  of  the  peace,  see,  ante,   I  848. 

§1760.  TRANSFER  OF  PROCEEDINGS  FROM  ONE  COUNTY  TO  AN- 
OTHER  COUNTY.  PETITION  FOR  REMOVAL.  The  superior  court  of  any 
county  in  this  state  in  which  is  now  pending,  or  in  which  there  may  be  here- 
after commenced,  any  proceeding  which  has  for  its  object  the  guardianship  of 
the  estate  of  any  minor  or  insane  or  incompetent  person,  or  the  guardianship 
of  the  person  of  any  minor  or  insane  or  incompetent  person,  or  both  the  guard- 
ianship of  the  estate  and  the  guardianship  of  the  person  of  a  minor  or  insane  or 
incompetent  person,  may  make  an  order  transferring  such  proceeding  to  the 
superior  court  of  any  other  county  in  this  state,  in  the  manner  herein  provided ; 
except  that  no  such  proceeding  shall  be  transferred  to  the  court  of  any  county 
which  at  the  time  of  such  proceeding  would  not  have  jurisdiction  to  issue 
original  letters  in  such  matter  or  proceeding. 

To  obtain  an  order  for  such  removal,  the  guardian  of  the  person  or  estate,  or 
both,  of  such  minor  or  insane  or  incompetent  person,  shall  file  in  the  superior 
court  of  the  county  where  such  proceeding  is  pending,  a  verified  petition  setting 
forth  the  following  matters : 

[Petition  must  set  forth,  what.]  1.  The  name  of  the  county  to  the  superior 
court  of  which  it  is  sought  to  remove  such  proceedings ;  * 

2.  The  name  of  the  county  or  counties  in  which  the  ward  resides  and  that  in 
which  the  guardian  resides ; 

3.  The  name  of  the  county  or  counties  in  which  the  property  of  such  ward  is 
situated,  and  a  designation  of  the  character  and  condition  thereof; 

4.  The  reasons  for  such  removal ; 

5.  The  names  and  residences,  so  far  as  they  are  known  to  said  guardian,  of 
any  relatives  of  such  minor  ward  residing  in  said  county  in  which  said  pro- 
ceeding is  pending ; 

6.  The  names  and  residences,  so  far  as  the  same  are  known  to  said  guardian, 
of  the  relatives  within  the  third  degree  of  such  insane  or  incompetent  ward 
residing  in  said  county. 

[Order  of  court  fixing  time  for  hearing  petition.]  Upon  filing  such  petition 
an  order  shall  be  made  by  the  court  or  judge  fixing  a  time  for  hearing  said 
petition,  which  shall  be  not  less  than  five  days  thereafter,  and  directing  that 
a  copy  of  such  order  be  sent  through  the  United  States  mail  to  each  of  the  said 
relatives  of  such  minor  or  insane  or  incompetent  ward,  named  in  said  petition 
as  resident  in  the  county  in  which  said  proceeding  is  pending. 

[Further  notice.]  The  court  may  require  such  other  or  further  notice  of  said 
hearing  as  it  may  deem  proper. 

[Hearing  of — Order  of  removal]  At  the  time  fixed  for  the  hearing  of  said 
petition  any  relatives  of  such  ward,  or  any  person  interested,  in  the  estate  of 
such  ward,  may  appear  and  file  written  grounds  of  opposition  to  said  petition. 
If  after  hearing  the  evidence  of  the  petitioner,  and  contestant  if  any,  it  shall 
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appear  to  the  court  that  it  is  for  the  best  interest  and  advantage  of  said  ward, 
or  of  the  estate  of  said  ward  that  the  removal  of  said  proceeding  be  had  to  the 
court  designated  in  said  petition,  or  to  the  superior  court  of  any  other  county, 
it  shall  enter  an  order  directing  the  removal  thereof  to  said  court  and  directing 
the  clerk  to  forward  all  papers  on  file  therein  to  the  clerk  of  the  court  to 
which  said  proceeding  has  been  ordered  removed,  and  thereafter  the  court  to 
which  said  proceeding  has  been  removed  shall  have  jurisdiction  of  all  pro- 
ceedings  therein  as  fully  as  if  said  proceeding  has  been  originally  begun  in  said 
court. 

[Fee  of  clerk.]    The  clerk  of  the  court  to  which  said  proceeding  is  removed 

shall  be  entitled  to  receive  a  fee  of  six  dollars  on  filing  the  papers  transmitted 

to  him,  in  addition  to  the  expense  of  such  transmission,  payable  on  receipt  of 

the  papers  by  him. 

History:     Enactment  approved  March  18,  1906,  Stats,  and  Amdts. 
1905,  p.  171.  * 


1.    Jidsatit  -■—  We*  — -  Sattafactlo*    by  to    lpok    further    than    the    fact    that    the 

war*. — Where    a    judgment    has    been    ob-  Judgment   from    which    the    lien    arose    had 

tained  by  a  guardian  ad  litem  of  a  minor,  been   satisfied   by  the  actual  plaintiff  in  a 

and  the  latter,  after  becoming  of  age,  sat-  manner  and  form  fully  meeting  all  the  re- 

isfles  the  judgment  of  record,  persons  deal-  qulrements    under    the    provisions    of    the 

ing  with   property  of  the  judgment-debtor  above  section. — City  Properties  Co.  v.  Fitz- 

in  another  county,  in  which  a  transcript  of  maurioe,  42  Cal.  App.  16,  183  Pac.  267. 
the  judgment   has  been   filed,  are   charged 

§176Q[a].  WHEN  POWER  OF  GUARDIAN  IS  SUSPENDED.  The  power 
of  a  guardian  appointed  by  a  court  is  superseded : 

1.  By  order  of  the  court ; 

2.  If  the  appointment  was  made  solely  because  of  the  ward's  minority,  by 
his  attaining  majority ; 

3.  The  guardianship  over  the  person  of  the  ward,  by  the  marriage  of  the 

ward. 

History:     Enactment  approved  March  23,  1907,  Stats,  and  Amdts. 
1907,  p.  948,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  507. 

§  1761.  GUARDIAN  OF  ESTATE  OF  MINOR,  ETC.  NOTICE  TO  RELA- 
TIVES, OF  WHAT.  At  any  time  after  the  issuance  of  letters  of  guardianship 
upon  the  estate  of  any  minor,  insane  or  incompetent  person,  any  relative  of  the 
ward,  or  the  attorney  for  such  relative,  may  serve  upon  the  guardian,  or  upon 
the  attorney  for  the  guardian,  and  file  with  the  clerk  of  the  court  wherein 
administration  of  such  ward's  estate  is  pending,  a  written  request,  stating  that 
he  desires  special  notice  of  any  or  all  of  the  following  mentioned  matters, 
steps  or  proceedings  in  the  administration  of  said  estate,  to  wit : 

1.  Filing  of  petitions  for  sales,  leases  or  mortgages  of  any  property  of  the 
ward '8  estate. 

2.  Filing  of  accounts. 

3.  Filing  of  application  for  removal  of  ward's  property  to  any  foreign  juris- 
diction. 

4.  Filing  of  petitions  for  partition  of  any  property  of  the  ward's  estate. 

5.  Proceedings  for  removal,  suspension  or  discharge  of  the  guardian,  or  final 
determination  of  the  guardianship. 
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[Written  request  shall  contain  wiiat.    Service.]    Such  request  shall  state  the 

post-office  address  of  such  relative,  or  his  attorney,  and  thereafter  a  brief  notice 

of  the  filing  of  any  of  such  petitions,  applications,  or  accounts,  or  proceedings, 

except  petitions  for  sale  of  perishable  property,  or  other  personal  property 

which  will  incur  expense  or  loss  by  keeping,  shall  be  addressed  to  such  relative, 

or  his  attorney,  at  his  stated  post-office  address,  and  [1]  deposited  in  the  United 

States  post-office  with  the  postage  thereon  prepaid,  within  two  days  after  the 

filing  of  such  petition,  account,  application,  or  the  commencement  of  such 

proceeding;  or   [2]   personal  service  of  such  notices  may  be  made  on  such 

relative,  or  his  attorney,  within  said  two  days,  and  suoji  personal  service  shall 

be  equivalent  to  such  deposit  in  the  post-office,  and  proof  of  mailing  or  of 

personal  service  must  be  filed  with  the  clerk  before  the  hearing  of  any  such 

matter.    If,  upon  the  hearing  it  shall  appear  to  the  satisfaction  of  the  court 

that  the  said  notice  has  been  regularly  given,  the  court  shall  so  find  in  its  order 

or  judgment,  and  such  judgment  shall  be  final  and  conclusive  upon  all  persons. 

History:     Enactment  approved  March  10,  1909,  Stats,  and  Amdts. 
1909,  p.  262. 


ARTICLE  II. 

GUARDIANS  OF  INSANE  AND  INCOMPETENT  PERSONS. 

f  1763.     Jurisdiction  of  superior  court.  §  1765.  Powers   and   duties   of   such    guard- 

$  1764.     Appointment   of   guardian   by   court  ians. 

after  hearing.  §  1766.  Proceedings    for    restoration    to    ca- 

§  1764a.  Appointment  as  guardian.  parity. 

§  1767.  Definition   of   incompetent. 

§  1763.  JURISDICTION  OF  SUPERIOR  COURT.  When  it  is  represented 
to  the  superior  court,  or  a  judge  thereof,  upon  verified  petition  of  any  relative 
or  friend,  that  any  person  is  insane,  or  from  any  cause  mentally  incompetent  to 
manage  his  property,  such  court  or  judge  must  cause  a  notice  to  be  given  to 
the  supposed  insane  or  incompetent  person  of  the  time  and  place  of  hearing  the 
ease,  not  less  than  five  days  before  the  time  so  appointed,  and  such  person,  if 
able  to  attend,  must  be  produced  on  the  hearing,  provided  that  when  such  per- 
son is  a  patient  at  a  state  hospital  in  this  state,  the  certificate  of  the  medical 
superintendent  or  acting  medical  superintendent  of  such  state  hospital,  to 
the  effect  that,  such  patient  is  unable  to  attend  on  the  hearing  shall  be  prima 
facie  evidence  of  such  fact. 

History:  Enacted  March  11,  1872,  founded  on  §§  12,  347  Probate 
Act;  amendment  approved  April  15,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  67;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  236,  held  unconstitutional,  see  history,  §  5  ante; 
amendment  approved  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  943, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  507;  March  13,  1909,  Stats,  and 
Amdts.  1909,  p.  329. 

GUARDIANS  OF  INCOMPETENTS—  3.  Same— Right  to  control  own  property 

JURISDICTION.  and  affairs.  * 

1.  Advantage   to   property  —  Opinion   of  4.  Allowance    of    interest  —  Disallowance 

trial  judge.  for  services. 

2.  Age  alone  does  not  constitute  incom-  5.  Application  by  " friend' ' — Sufficiency 

petency — Insufficiency  of  evidence.  of  showing. 
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6.  Authority  of  attorney  for  alleged  in- 

competent— Limited  by  capacity  of 
his  client. 

7.  Authority  to  appoint  new  guardian — ■ 

Upon  removal  of  old  guardian. 

8.  Conclusiveness  of  judgment. 

9.  Confinee  of  asylum. 

10.  Construction — Of  above  section. 

11.  Same — Of  section  1766,  post. 

12.  Examination  of  incompetent. 

13.  Jurisdiction  —  Acquired    by    filing    of 

petition.  h 

.'4. 15.  Mental  incompetency. 

16.  Modern  doctrine.  H 

17, 18.  Notice  of  hearing — As  to  generally. 

19.  Same — Code  provisions  applicable. 

20,21.  Same — Consent  of  incompetent  ineffec- 
tual. 

22.  Same — Place  and  time  must  be  speci- 

fied. 

23.  Service  of  citation — Time  of. 

24.  Same — Time  uncertain. 

25.  Personal    presence    of    alleged    incom- 

petent. 

26.  Purpose  of  section. 

27.  Restoration  to  capacity. 

28.  Bights  of  petitioner  as  party. 

29.  Settlement  of  account  of  guardian. 

30.  Same — Delay — Interest  charged. 

31.  Same — Payment  to  another  guardian. 

32.  Same — Payment  to  mother  of  ward. 

33.  Statute  of  limitation — Action  for  ac- 

counting and  settlement. 

34.  Stranger  in  blood — May  be  preferred 

— Discretion  of  court. 

1.  Advantage  to  property-— Opinion  of 
trial  jada-e. — The  mere  opinion  of  the  trial 
judge  that  the  property  of  such  a  person 
as  described  in  the  preceding-  paragraph, 
whose  competency  was  in  question,  might 
be  more  productive  and  that  the  contend- 
ing claims  of  the  children  could  be  better 
harmonized  by  keeping-  the  estate  intact 
during  her  lifetime,  affords  no  Justifica- 
tion for  appointing  a  guardian,  under 
the  provisions  of  the  above  section. — Estate 
of  Watson,  176  Cal.  342,  .168  Pac.   341. 

3.  Age  alone  doe*  not  constitute  ineom- 
Peteaey  —  Insufficiency    of    evidence. — In    a 

case  where  a  widow  seventy-eight,  who 
had  nine  sons  and  daughters,  and  owned 
lands  valued  at  fifty  or  sixty  thousand  dol- 
lars, suffered  from  some  physical  infirmi- 
ties due  to  her  advanced  years,  but  her 
clearness  of  mind  was  not  shown  to  have 
been  impaired  in  the  slightest  degree,  the 
fact  that  she  executed  for  an  express  con- 
sideration of  two  thousand  dollars  a  deed 
which  was  practically  a  gift  of  property 
valued  at  from  four  to  six  thousand  dol- 
lars, to  one  of  her  sons,  with  whom  she 
lived  and  who  had  been  attending  to  her 
business  affairs  and  who  had  her  full  confi- 
dence. Is  not  sufficient  to  justify  the  court 


In  any  Inference  of  want  of  capacity  on 
her  part* — Estate  of  Watson,  176  Cal.  342, 
168  Pac.  341. 

3.  Same— Right,  to  control  own  property 
and  affair*. — The  general  rule  is  that  an 
adult  person  has  the  right  to  control  his 
own  person  and  affairs,  and  that  right 
should  not  be  taken  from  him  except  upon 
a  showing  of  the  statutory  grounds  war- 
ranting a  restriction  of  his  liberty  of  ac- 
tion for  his  own  protection. — Estate  of 
Watson,  176  Cal.  342,  168  Pac.  341,  approv- 
ing doctrine  in  matter  of  Colburn,  165  Cal. 
202,  131  Pac.  352;  Estate  of  Schulmeyer,  171 
Cal.   340,   153  Pac.  233. 

4.  Allowance  of  Interest  —  Disallowance 
for  ■crvieca. — Where  a  guardian  fails  to 
account  with  his  ward  during  his  lifetime 
and  mingles  the  ward's  funds  with  his 
own,  held  that  interest  at  seven  per  cent 
compounded  annually  was  properly  allowed 
and  that  deductions  for  services  were  prop- 
erly disallowed  against  his  estate  in  favor 
of  the  ward,  after  death. — Olassell  v.  Glas- 
sell,  147  Cal.  512,  82  Pac.  42. 

5.  Application  by  "friend"  —  Sufficiency 
of  ahowlns;. — Sufficient  interest  to  justify 
the  making  of  an  application  for  the  ap- 
pointment of  a  guardian  of  an  incompetent 
person  as  a  "friend"  is  given  by  a  showing 
that  the  applicant  is  the  guardian  of  the 
son  of  the  incompetent. — Guardianship  of 
Schulmeyer,  171  Cal.  340;  sub  nom.  Schul- 
meyer's  Guardianship  v.  McAllister,  153 
Pac.   233. 

6.  Authority  of  attorney  for  alleged  in- 
competent—Limited by  capacity  of  his 
client,  and  he  may  do  no  more  than  client 
could  do. — Guardianship  of  Sullivan,  143 
Cal.  462,  468,  77  Pac.   153. 

7.  Authority  to  appoint  new  truardlan— 
Upon  removal  of  old  auardlan  does  not 
come  alone  from  the  provisions  of  above 
section  but  also  from  a  necessity  arising 
after  an  appointment  has  been  made  under 
above  section. — Estate,  etc.,  of  Tilton,  15 
Cal.  App.   244,  114  Pac.  694. 

8.  OoncluftlveneM      of      Judajment.  —  The 

proceeding  defined  In  section  1766,  post,  is 
in  its  nature  a  judicial  proceeding.  In  it 
a  court  upon  application  by  petition  is  au- 
thorized to  "judicially  determine"  the  fact 
of  the  restoration  to  capacity.  The  judg- 
ment rendered  in  such  a  case  is  one  "in 
respect  to  the  personal,  political  or  legal 
condition  or  relation  of  a  particular  per- 
son" and  when  rendered  by  a  court  having 
jurisdiction  to  pronounce  it  the  judgment 
or  order  is,  under  section  1908,  post,  con- 
clusive upon  the  condition  or  relation  of 
the  person. — Aldrlch  v.  Barton,  153  Cal.  488, 
493,  95  Pac.  900.  ""See  Clements  v.  McGinn, 
4  Unrep.  Cas.  163,  33  Pac.  920,  923. 

9.  Conflnee  of  aaylum. — Proceeding  un- 
der section  1766,  post,  is  not  applicable  to 
the  case  of  one  who  was  confined  in  an  in- 
sane asylum  without  having  been  put  un- 
der guardianship. — AMrich  v.  Barton,  153 
Cal.  488,  493,  95  Pac.  900. 
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10.     Construction— Of  above  section^— The 

notice  herein  required  applies  only  to  an 
original  appointment  of  a  guardian  there* 
under,  and  not  to  a  petition  under  section 
1801,  post,  to  remove  a  guardian  and  ap- 
point another. — In  re  Tilton,  15  Cal.  App. 
250,   114  Pac.  594. 


11.  flame  — Of    section    176*,    post*— The 

provisions  of  above  section,  respecting  the 
restoration  of  an  insane  person  to  legal 
capacity,  have  no  application  to  one  who 
has  been  confined  in  an  insane  asylum, 
without  having  been  put  under  guardian- 
ship.— Aldrich  v.  Barton,  153  Cal.  493,  95 
Pac.  900. 

12.  Examination      of      Incompetent      for 

purpose  of  ascertaining  his  mental  condi- 
tion and  complying  with  his  wishes  in  re- 
gard to  the  appointment  of  his  guardian 
in  so  far  as  he  is  mentally  able  to  aid  the 
court  in  that  respect  is  proper. — Estate, 
etc.,  of  Tilton,  15  Cal.  App.  244,  114  Pac. 
594. 

13.  Jurisdiction-— Acquired  by  filing  of 
petition, — Where  one  person  files  petition 
pursuant  to  which  he  is  appointed  guardian, 
but  fails  to  qualify  by  giving  bond,  and 
thereafter  another  person  files  petition 
praying  appointment  of  himself. as  guard- 
ian, which  latter  petition  merely  sets  up 
jurisdictional  facts,  and  makes  no  refer- 
ence to  former  proceeding,  and  no  citation 
is  served  upon  incompetent  pursuant  to 
filing  of  latter  petition,  but  court  in  its 
order  appointing  second  petitioner  guard- 
ian recites  fact  of  former  appointment  and 
failure  of  such  appointee  to  qualify,  ap- 
pointment made  pursuant  to  second  peti- 
tion is  not  to  be  considered  as  separate 
proceeding,  but  as  continuation  of  proceed- 
ing instituted  by  filing  of  first  petition. 
Service  of  citation  on  incompetent  upon 
filing  of  first  petition  gives  court  jurisdic- 
tion to  determine  competency  of  alleged 
incompetent,  and  if  he  be  found  incompe- 
tent, to  appoint  guardian. — Halett  v.  Pat- 
rick,   49    Cal.    590,    595. 

As  to  Jurisdiction,  see,  ante,  S  1747  and 
note  pars.  32-44. 

14.  Mental  incompetency. — It  is  evident 
from  the  provisions  of  above  and  the  suc- 
ceeding section  that  in  order  to  justify 
the  appointment  of  a  guardian  the  court 
must  find  the  party  for  whom  the  guardian 
is  appointed  mentally  incompetent  tq  take 
care  of  himself  and  manage  ^hls  property. — 
In  re  Coburn,  11  Cal.  App.  604,  606,  105  Pac. 
924. 

Aa  to  age  not  const i fating  mental  In- 
capacity or  Incompetency,  see  pars.  2,  3, 
this  note. 

16.  It  is  a  fundamental  principle  based 
upon  the  plainest  dictates  of  justice  that 
before  a  person  can  be  deprived  of  his  lib- 
erty and  his  property  on  account  of  his 
mental  incompetency  he  must  be  brought 
clearly  within  the  terms  of  the  statute  and 


the  evidence  must  show  that  his  mind  is  so 
far  gone  and  so  weak  and  feeble  that  he 
does  not  realize  and  comprehend  the  value 
and  prudent  management  of  his  property 
and  is  not  sufficiently  normal  to  care  for 
it  In  the  usual  acceptation  of  that  term. 
It  must  clearly  appear  to  the  court  that  he 
is  mentally  incompetent  to  manage  his 
property,  that  his  mind  is  affected  to  such 
a  degree  as  to  deprive  him  of  sane  and 
normal  action. — Guardianship  of  Coburn. 
11  Cal.  App.   604,   606,   105  Pac.  924. 

16.  Modern  doctrine. — The  earlier  doc- 
trine of  the  English  court  of  chancery  was 
not  to  deprive  a  person  of  his  liberty  or 
his  property  for  mere  imbecility  of  mind 
not  amounting  to  idiocy  or  lunacy.  It  was 
not  sufficient  that  he  was  weak,  worn  out 
with  age  and  incapable  of  managing  his 
estate.  The  doctrine  is  not  now  so  strict 
as  formerly  and  the  jurisdiction  of  the 
courts  has  been  held  to  extend  to  some 
cases  where  the  party  is  not  an  idiot  or 
lunatic. — Guardianship  of  Coburn,  11  Cal. 
App.  604,  606,  105  Pac.  924. 

IT.     Notice  of   searing-— As   to   generally* 

— Under  laws  of  this  state  guardian  of 
person  or  estate  of  insane  person  can  not 
be  appointed  without  giving  notice  of  ap- 
plication thereof. — In  matter  of  Lambert. 
134  Cal.  626,  632,  86  Am.  St.  Rep.  296.  55 
L».  R.  A.  856,  66  Pac.  851;  Guardianship  of 
Sullivan,   143   Cal.   462,   468.  77   Pac.  153. 

As  to  necessity  of  notice  of  lunacy  pro- 
ceeding to  alleged  lunatic,  see  note  23 
Lu  R.  A.  737,  744. 

As  to  notice  to  others  than  alleged  in- 
competent, see  note  23  L.  R.  A.  744. 

18.  Notice  of  the  time  and  place  of  hear- 
ing Is  essential.  .  Where  there  is  nothing, 
however,  in  the  record  on  appeal  showing 
the  warjt  of  such  service,  and  there  is  a 
recital  in  the  order  appealed  from  that  the 
matter  "came  on  regularly  for  hearing 
this  day"  it  will  be  presumed  to  be  true, — 

t  Estate  of  Schulmeyer,  171  Cal.  340,  153  Pac. 
233. 

19.  Same  — Code  provlalons  applicable. — 

The  jurisdiction  of  a  proceedings  for  the 
appointment  of  a  guardian  for  an  insane 
or  incompetent  person  is  governed  by  the 
above  section  and  the  following  sections, 
and  not^by  section  1747,  ante,  which  re- 
lates solely  to  guardianships  for  minors. 

Estate  of  Espinosa,  179  Cal.  189,  175  Pac 
896. 
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Same  —  Consent  of  Incompetent  In- 
effectual.— Statute  authorizes  appointment 
of  guardian  on  ground  of  incompetency 
only  where,  after  full  hearing  and  exami- 
nation, it  appears  from  testimony  that  per- 
son is  in  fact  Incapable  of  taking  care  of 
himself  and  managing  his  property.  Tho 
consent  of  alleged  incompetent  person, 
whether  he  be  in  fact  competent  or  incom- 
petent,   is    unavailing    for    any    purpose. 

Guardianship  of  Sullivan,  143  Cal.  462    466 
467.  77   Tac.  153.   - 
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21.  Presence  of  incompetent  can  not 
supply  requirements  of  statute  that  he  shall 
be  served  with  notice  of  hearing;  he  is  in- 
capable by  reason  of  his  incompetency  to 
consent  to  jurisdiction  of  court  or  waive 
any  steps  necessary  to  confer  jurisdiction 
upon  court,  or  to  make  any  request  that 
petition  be  granted. — McGee  v.  Hayes,  127 
Cal.  336,  338,  78  Am.  St.  Rep.  60,  59  Pac. 
717. 

As  to  waiver  of  notice,  see  note  23 
L.  R.  A.  742,  743. 


22.  Same  Place  and  tlsae  mvst  be  •peel- 
led. — Notice  must  give  both  time  and  place 
of  hearing  of  petition.  Service  of  mere 
copy  of  order  made  by  judge,  upon  filing 
of  petition,  appointing  day  for  hearing 
thereof,  but  not  designating  hour  nor  fix- 
ing place,  is  not  sufficient  compliance  with 
requirements  of  section  of  code. — McGee  v. 
Hayes,  127  Cal.  336,  327,  338,  78  Am.  St. 
Rep.  60,  59  Pac.  767. 

28.     Same— Service    of    citation— Time   of. 

— Jurisdiction  of  the  court  to  appoint  a 
guardian  of  the  person  and  estate  of  an 
insane  or  incompetent  person,  is  acquired 
under  the  above  section,  which  provides 
that  the  alleged  Incompetent  must  be  given 
notice  of  the  time  and  place  of  the  hear- 
ing, not  less  than  five  days  before  'the 
time  fixed  for  such  hearing,  hence  where 
the  hearing  is  fixed  for  the  twenty-eighth 
day  of  a  month,  and  service  of  the  citation 
is  made  on  the  twenty-third  day  of  the 
same  month  it  will  be  sufficient. — Estate 
of  Esplnosa,   179  Cal.  189,  175  Pac.  896. 

24.  Same— Time  uncertain. — Where  time 
of  hearing  was  continued  to  "Tuesday, 
March  3,  1897,"  but  March  3,  1897,  fell  upon 
Wednesday,  court  had  no  jurisdiction  to 
proceed  with  hearing  on  Tuesday,  March  2, 
1897.— McGee  v.  Hayes,  127  Cal.  336,  338,  339, 
78  Am.  St.  Rep.  60,  59  Pac.  767. 


2ft.  Personal  presence  of  alleged  incom- 
petent.— The  statute  requires  personal 
presence  of  incompetent  if  it  can  be  had.— 
McGee  v.  Hayes,  127  Cal.  336,  338,  78  Am. 
St.  Rep.  60,  69  Pac.  767. 

2ft.  Pnrpooc  of  aeetlon. — Main  and  ulti- 
mate purpose  of  above 'section  and  section 
1764,  post,  is  appointment  of  guardian  for 
person  found  to  be  incompetent  to  manage 
bis  business  and  property.  Code  ^oes  not 
•eem  to  contemplate  adjudication  of  incom- 
petency Independent  of  appointment  of 
mardian.  Its  purpose  is  to  appoint  guard- 
ian for  an  incompetent  person.  Of  course 
Incompetency  would  have  to  be  found  in 
tome  way  by  court  as  preliminary  step  to 
appointment  of  guardian;  but  appointment 
of  guardian  is  thing  specially  directed. 
There  is  no  provision  for  mere  adjudication 
of  incompetency.  The  thing  to  be  deter- 
mined by  court  is  Appointment  of  guard- 
ian.—In  matter  of  Moss,  120  Cal.  $96,  696, 
«7.  53  Pac.  357.' 

27.    Restoration    to    capacity. — The    pro- 
ceeding herein    defined    is    a   judicial   pro- 


ceeding, the  Judgment  rendered  is  one  "in 
respect  to  tfie  personal,  political,  or  legal 
condition  or  relation  of  a  particular  per- 
son," and  when  rendered  by  a  court  having 
jurisdiction  to  pronounce  the  judgment  or 
order,  is,  under  the  provisions  of  section 
1908,    post,    "conclusive    upon  the 

condition  or  relation  of  the  person." — Al- 
drich  v.  Barton,  153  Cal.  493,  95  Pac.  900. 

28.  Rights  of  petitioner  as  party. — What- 
ever rights  petitioner  may  have  as  a  party 
to  proceeding  when  he  applies  for  letters 
to  be  issued  to  himself  are  waived  where, 
at  hearing,  he  consents  that  his  petition 
shall  be  denied  so  far  as  is  asked  that  let- 
ters of  guardianship  should  be  granted  to 
him,  and  that  another  should  be  appointed 
as  guardian. — Guardianship  of  Sullivan,  143 
Cal.  462,  465,  77  Pac.  153. 


Settlement  of  aeeonnt  of  gnardlan. — 

Under  the  provisions  of  above  section,  those 
of  section  1634,  ante,  are  held  to  be  appli- 
cable.— Livermore  v.  Ratti,  150  Cal.  460,  89 
Pac.  327. 

50.  Same  —  Delay  —  Intereot     charged. — 

Unreasonable  delay  in  making  final  settle- 
ment after  the  ward  attains  majority  is 
ground  authorizing  the  court  to  charge  at 
least  seven  per  cent  interest  annually  on 
any  balance  that  may  have  been  on  hand 
when  the  ward  arrived  at  age,  unless  there 
are  circumstances  which  absolve  the  guard- 
ian from  fault. — Estates  of  Boyes,  151  Cal. 
160.  90  Pac.  454. 

51.  Same—Payment  to  another  gnardlan. 

— In  the  absence  of  a  showing  that  an  order 
of  removal  has  been  made,  removing  one 
guardian  and  appointing  another,  an  order 
settling  the  accounts  of  a  guardian  of 
minors  not  yet  arrived  at  age,  and  directing 
him  to  be  discharged  upon  payment  of  the 
estate  to  another  person  designated  as 
guardian,  is  erroneous. — Estates  of  Boyes, 
151    Cal.   167,    90    Pac.   454. 

82.  Same— Payment  to  mother  of  ward. 
— Circumstances  may  exist  which  would 
make  it  proper,  notwithstanding  the  ordi- 
nary duty  of  a  mother  to  care  for  her 
children  without  compensation,  to  pay  her 
for  her  services  out  of  the  ward's  estate; 
but  in  the  absence  of  such  circumstances 
credits  claimed  by  a  guardian  for  pay- 
ments of  this  character  should  be  disal- 
lowed.— Estates  of  Boyes,  151  Cal.  167,  90 
Pac.  454. 

33.  Statute  of  limitation — Action  for  ac- 
counting and  settlement  against  estate  of 
guardian  held  not  barred  in  two  years 
under  subdivision  1  of  section  339,  ante, 
where  the  guardian  had  expressly  by  his 
will  waived  the  statute  of  limitations  as 
to  ajl  claims  against  his  estate. — Glassell 
v.  Glassell,  147  Cal.  511.  82  Pac.  42. 

34.  Stranger  In  blood— May  be  preferred 
—Discretion  of  conrt. — Under  the  provi- 
sions of  the  above  section  and  following 
sections  the  court  has  discretionary  power, 
in  appointing  a  guardian  of  the  estate  and 
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person  of  an  incompetent  woman,  to  ap-  than  a  cousin  of  such  woman  who  is  the 
point  a  nonrelatlve  of  the  incompetent  who  nominee  of  her  relatives. — Guardianship  of 
is  familiar  with  her  business  affairs,  rather       Croker,  174  Cal.  660,  163  Pac.  1015. 

§  1764.    APPOINTMENT  OF  GUARDIAN  BY  COUBT  AFTER  HEARING. 

If,  after  a  full  hearing  and  examination  upon  such  petition,  it  appears  to  the 

court  that  the  person  in  question  is  incapable  of  taking  care  of  himself  and 

managing  his  property,  such  court  must  appoint  a  guardian  of  his  person  and 

estate  or  person  or  estate,  with  the  powers  and  duties  in  this  chapter  specified. 

History:  Enacted  March  11,  1872;  amendment  approved  April  15, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  P.  67;  April  27,  1911,  Stats, 
and  Amdts.  1911,  p.  1190.     In  effect  Immediately. 


APPOINTMENT  OP  GUARDIAN— AFTER 

HEARING. 

1.  Any    competent    person    may    be   ap- 

pointed. 

2.  Same— Husband's   right   to   guardian- 

ship of  wife. 

3,4.  Appeal — In  general. 

5.  Same  —  Alleged  incompetent  may  per- 

sonally appeal. 

6.  Same — Consent  judgment. 

7.  Same — Control  of  property  pending. 

8.  Same  —  Petition   for   restoration   does 

not  bar.. 

9.  Same — Review  of  conflicting  evidence. 
10.  Same — Service  of  notice. 

11, 12.  Collateral  attack  on  order. 

13.  Same  —  Where   record   shows   lack   of 

jurisdiction. 

14.  Conclusiveness  of  adjudication. 

15.  Same  —  As    to   lack    of    testamentary 

capacity. 

16.  Evidence. 

17.  Examination  of  medical  witnesses. 

« 

18.  Failure  of  appointee  to  qualify. 

19.  Order   must   be    made   by   judge   who 

heard  evidence. 

See,  ante,   §  1763  and  note. 

1.  Any  competent  pemon  may  be  ap- 
pointed.— If  petitioner  prays  that  he  be 
appointed  guardian,  such  part  of  petition 
is   superfluous.      Court   is   not   restricted   to 

v  appointment  of  petitioner,  but,  in  its  dis- 
cretion, may  appoint  any  competent  per- 
son.—Halett  v.    Patrick,   49   Cal.   590,    695. 

2.  Same— Husband's  right  to  guardian- 
ship of  wife. — Power  of  probate  court  to 
appoint  guardian  for  an  insane  person  un- 
der statute  is  not  defeated  or  taken  away 
by  fact  that  such  insane  person  is  married 
person.  In  case  insane  person  be  wife, 
there  is  no  rule  of  law  which  prefers  hus- 
band as  such  guardian  or  forbids  court  to 
appoint  another  person  to  be  guardian  if 
in  its  opinion  husband  is  not  fit  person  to 
discharge  duties  of  guardianship.  —  In 
matter  of  Fegan,  45  Cal.  176,  177. 

3.  Appeal— -In  general. — Section  963,  ante, 
expressly  provides  that  an  appeal  may  be 
taken  to  supreme  court  from  superior  court 


from  judgment  or  order  granting  or  re- 
fusing to  grant  letters  of  guardianship. 
This  includes  order  of  adjudication  of  in- 
competency, which  is  incidental  to  order 
granting  or  refusing  to  grant  letters,  and 
objection  that  adjudication  is  not  appeal- 
able is  without  force. — In  matter  of  Moss, 
120  Cal.   695-697,   53   Pac.  357. 

4.  Provision  of  section  963  subdivision 
S,  ante,  authorizing  an  appeal  from  judg- 
ment or  order  granting  or  revoking  letters 
of  guardianship,  refers  to  guardianship  of 
person  or  estate  of  minor,  or  of  insane  or 
incompetent  person,  for  which  provision  is 
made  in  this  chapter,  and  does  not  include 
order  appointing  guardian  ad  litem  to  rep- 
resent an  infant  or  incompetent  person 
authorized  by  section  372,  ante. — Estate  of 
Hathaway,    111    Cal.    270,    271,    43    Pac.    754. 

A»  to  appeal  from  order  granting;  or  re- 
fusing to  grant  letters)  of  guardianship  of 
minor,  see,  ante,  §  1747  and  note. 


K.  Same — Alleged  incompetent  may  per- 
sonally appeal. — It  is  not  required  that  al- 
leged incompetent  shall  take  appeal  from 
order  only  by  his  general  guardian  or  by 
guardian  ad  litem  appointed  by  court  under 
section  372,  ante.  Attorney  who  appears 
for  such  alleged  incompetent  in  proceed- 
ings in  superior  court  may  appear  for  him 
upon  appeal.  Section  referred  to  does  not 
apply  to  case  where  very  question  involved 
is  validity  of  order  of  guardianship  of  self, 
and  where  appeal  is  taken  directly  from 
that  order.  That  section  applies  only  to 
case  where  order  of  guardianship  has  been 
finally  established. — In  matter  of  Moss,  120 
Cal.    695,    697,    63    Pac.    357. 

ft.  Same— Conaent  judgment. — The  rule 
that  appeal  from  consent  judgment  will  not 
be  entertained  is  not  applicable  to  an  ap- 
peal by  an  alleged  incompetent  from  an 
order  adjudicating  him  mentally  incom- 
petent and  appointing  guardian  of  his  per- 
son and  property.  Incompetent  person  is 
incapable  of  making  any  request  or  consent 
that  he  be  so  adjudged.  An  attorney  of 
his  own  selection  representing  him  in  pro- 
ceeding has  no  more  power  in  this  regard 
than  has  he. — Guardianship  of  Sullivan.  143 
Cal.    462,    465-467,    77    Pac.    153. 

7.     Same— Control  of  property   pending. — 

If  order  appointing  guardian  for  an  alleged 
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Incompetent  be  erroneous,  it  will  be  re- 
versed on  appeal;  and  appellant's  right  to 
control  of  his  property  can  not  be  held  as 
finally  concluded  against  him  by  an  order 
from  which  he  has  appealed  and  from 
which  he  has  right  to  appeal. — In  matter 
of  Moss,  120  Cal.  695,  697,  53  Pac.  367. 

8.  Same— Petition  for  restoration  does 
not  bar. — Alleged  incompetent  is  not  barred 
from  maintaining:  an  appeal  by  reason  of 
fact  that,  prior  to  taking  it,  he  sought  an 
order  from  superior  court  under  provisions 
of  section  1766,  post,  declaring  him  re- 
stored to  capacity. — Guardianship  of  Sul- 
livan, 143  Cal.   462,  467,  77   Pac.   153. 

9u     Same— Review  of  conflicting  evidence. 

— Where  evidence  as  to  competency  is  con- 
flicting, judgment  and  order  appealed  from 
must  be  affirmed,  unless  court  below  com- 
mitted some  prejudicial  error  in  law  in 
arriving  at  its  conclusion. — Matter  of  Dan- 
iels, 140  Cal.  335,  337,  73  Pac.  1053. 

10.  Same— Service  of  notice* — Guardians 
to  whom  letters  are  granted  by  superior 
court  are  only  persons  whose  legal  inter- 
ests are  adverse  to  alleged  incompetent, 
and  it  is  sufficient  to  serve  notice  of  appeal 
on  them.  Relative  or  friend  presenting 
petition  can  not,  in  any  proper  sense  of 
word,  be  considered  as  party  to  action  or 
proceeding  except  in  so  far  as  he  may  be 
an  applicant  for  issuance  of  letters  of 
guardianship  to  himself. — Guardianship  of 
Sullivan,  143  Cal.  462,  465,  466,  77  Pac.  163. 

11.  Collateral  attack  on  order. — Action 
of  court  of  competent  jurisdiction  in  ap- 
pointing guardian  for  an  incompetent  is 
not  open  to  collateral  attack. — Isaacs  v. 
Jones,  121  Cal.  257,  261,  63  Pac.  793,  1101. 

As  to  collateral  attack,  see,  ante,  8  1747 
and  note  pars.  10-16. 

An  to  collateral  attack  upon  proceedings 
for  want  of  notice  to  alleged  Incompetent* 

pee  note  23  L.  R.  A.  743;  12  L.  R.  A.  (N.  S.) 
895. 

12.  Due  issuance  of  letters  of  guard- 
ianship can  not  be  attacked  in  collateral 
proceeding. — Warner  v.  Wilson,  4  Cal.  310, 
313.  See  Smith  v.  Andrews,  6  Cal.  652,  654; 
Irwin  v.  Scriber,  18  Cal.  499,  606;  Hodgdon 
v.  Southern  Pac.  R.  Co.,  75  Cal.  642,  648,  17 
Pac.  928. 


IS.  Same-— Where  record  snows  lack  of 
Jurisdiction. — Where  proceedings  disclose 
all  steps  taken  to  confer  jurisdiction,  from 
which  it  clearly  appears  on  face  of  record 
that  court  was  without  jurisdiction  to  make 
order,  it  is  subject  to  collateral  attack,  as 
in  an  action  brought  by  guardian  in  name 
of  incompetent  person. — McGee  v.  Hayes, 
127  Cal.  336,  339,  78  Am.  St.  Rep.  60,  59 
Pac.  767. 

14.     Conclusiveness       of       adjudication. — 

Where  guardians  have  been  appointed  for 
persons,  who,  by  reason  of  their  insanity, 
imbecility,  and  habitual  drunkenness,  are 
mentally  Incompetent  to  manage  their 
property,    under    statutes    in    other    states 


similar  to  this  code, — section  1763,  ante, 
§|  1765,  1766,  post, — It  has  been  held  that 
an  adjudication  of  such  Incompetency  is 
conclusive  against  all  persons  dealing  with 
ward  until  he  is  restored  to  capacity  to 
manage  his  own  affairs  by  an  order  of 
court  similar  to  that  authorized  by  sec- 
tion 1766,  post.  Whether  reasons  assigned 
in  those  cases  are  to  be  considered  suffi- 
cient for  holding  an  adjudication  of  incom- 
petency under  section  #  1766,  post,  as 
conclusive  against  person'  adjudged  incom- 
petent until  set  aside  as  therein  provided 
was  discussed  but  not  decided  by  supreme 
court  of  this  state,  as  facts  involved  in 
case  arise  under  provisions  of  Political 
Code  rather  than  those  of  this  chapter. — 
Kellogg  v.  Cochran,  87  Cal.  192,  195,  197, 
12  L.  R.  A.  104,  25  Pac.  677. 

As  to  decree  adjudicating  Incompetency 
being  conclusive  upon  persons  thereafter 
dealing  with  incompetent,  upon  fact  of 
ward's    Incompetency    at    time    of    hearing, 

see  note  18  Am.  Dec.  422. 

15.  Same — As  to  lack  of  testamentary 
capacity.  —  Adjudication  of  incompetency, 
made  in  proceedings  under  above  section, 
is  only  prima  facie  evidence  of  lack  of  tes- 
tamentary capacity  of  incompetent  there- 
after at  time  he  executed  his  will. — Estate 
of  Johnson,  57  Cal.  529,  531. 

As  to  conclusiveness  of  adjudication  of 
Insanity,  see  briefs  5  L.  R.  A.  634;  12 
L.  R.  A.  104. 

As  to  effect  of  action  of  probate  court* 
In  adjudging  a  person  to  be  n  At  subject 
for  guardianship  and  appointing  n  guard- 
Ian  for  him,  upon  his  cnpaclty  to  make  con- 
veyances, contracts,  and  loans,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  8  40  and  note. 

As  to  effect  of  adjudication  upon  testa- 
mentary capacity,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  §  1270  and  note  pars.  206,  211. 

16.  Evidence. — Insanity  is  not  to  be 
proved  by  general  reputation. — People  v. 
Pico,  62  Cal.  50,  53. 

As    to    burden   of    proof   of    Insanity,    see 

notes,  10  L.  R.  A.  676;  36  L.  R.  A.  721-741; 
44  L.  R.  A.   (N.  S.)    119. 

As  to  medical  experts  on  question  of  In- 
sanity, see  notes  66  Am  Dec.  238;  50  Am. 
Dec.  360. 

As  to  non-expert  opinions  as  to  sanity  or 
Insanity,  see  notes  50  Am.  Dec.  360;  66  Am. 
Dec.  239;  38  L.  R.  A.  721,  747;  39  L.  R.  A. 
331. 

• 

As  to  right  of  witness  to  give  an  opinion 
on  exact  Issue  to  be  tried  In  respect  to 
sanity  or  mental  capacity,  see  note  36 
L.   R.   A.    64-70. 

17.  Examination  of  medlenl  witnesses. — 

Where  alleged  incompetent  contests  peti- 
tion and  produces  her  physicians  as  wit- 
nesses, who  testify  as  to  her  competency,  it 
is  not  error  to  permit  petitioner  to  ask 
questions  of  such  witness  touching  her 
bility,  unassisted,  to  properly  take  care  of 
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nerself,  and  to  take  care  of  her  property. 
They  are  proper  questions  on  cross-exami- 
nations and  not  mere  attempt  to  substitute 
judgment  of  physicians  for  judgment  of 
court. — In  matter  of  Daniels,  140  Cal.  335, 
338,   339,   73   Pac.    1053. 

18.  Failure    of   appointee   to   qualify. — If 

guardian  appointed  fails  to  give  bond  after 
lapse  of  reasonable  time,  court  has  juris- 
diction to  appoint  another  guardian.  First 
appointment  remains  ineffectual  and  in- 
complete, and  proceeding  remains  in  fieri 
until  guardian  is  appointed  and  qualified. 
Court  does  not  lose  its  jurisdiction  to  ap- 
point guardian  because  person  first  selected 
falls  to  qualify. — Halett  v.  Patrick,  49  CaL 
590,  595. 

19.  Order  mmmt  be  made  by  Jadjre  wmo 
heard  evidence. — Order  adjudicating  per- 
son incompetent  and  appointing  guardian 
will  be  reversed  on  appeal  where  it  ap- 
pears that  evidence  was  all  taken  and  ex- 


amination of  alleged  inoompetent  had 
before  one  Judge,  who  has  never  given  any 
decision  in  matter;  that  matter  was  sub- 
sequently argued  and  submitted  for  deci- 
sion to  another  judge,  who  never  heard  any 
of  witnesses  testify,  and  before  whom,  so 
far  as  record  shows,  no  report  of  testimony 
was  ever  produced,  and  who  orally  decided, 
as  minutes  of  court  show,  that  letters  of 
guardianship  should  issue;  and  that  only- 
order  of  judgment  ever  entered  was  signed 
by  still  another  judge  who  had  never  heard 
either  evidence  or  argument,  notwithstand- 
ing that  all  these  proceedings  were  had  In 
one  court  and  that  this  court  had  jurisdic- 
tion of  matter.  Question  presented  is,  how- 
ever, not  one  of  jurisdiction,  but  one  of 
erroneous  exercise  of  jurisdiction.  An  al- 
leged incompetent  person  can  not  waive  his 
right  to  decision  from  judge  who  presided 
at  hearing  and  examination  upon  petition. 
— Guardianship  of  Sullivan,  143  CaL  462. 
468,  77  Pac.  153. 


§  1764a.  APPOINTMENT  AS  GUARDIAN.  In  awarding  letters  of  guard- 
ianship of  the  person  and  estate,  or  person  or  estate,  of  an  insane  or  incom- 
petent person,  the  court  shall  appoint  as  guardian  such  person  as  may  have 
been  designated  pursuant  to  section  two  hundred  forty-two  of  the  Civil  Code, 
in  which  cases  such  persons  shall  be  appointed  unless  good  cause  to  the  contrary 

be  shown. 

History:  Enactment  approved  May  17,  1917,  Stats,  and  Amdte. 
1917,  p.  644.     In  effect  July  27,  1917. 

§  1765.  POWERS  AND  DUTIES  OF  SUCH  GUARDIANS.  Every  guardian 
appointed,  as  provided  in  the  preceding  section,  has  the  care  and  custody  of 
the  person  of  his  ward  and  the  management  of  all  his  estate,  or  the  care  and 
custody  of  the  person  of  his  ward  or  the  management  of  all  his  estate,  accord- 
ing to  the  order  of  appointment,  until  such  guardian  is  legally  discharged, 
and  he  must  give  bond  to  such  ward  in  like  manner  and  with  like  conditions 
as  before  prescribed  with  respect  to  the  guardian  of  a  minor.  An  appeal  from 
the  order  of  appointment  shall  stay  the  power  of  the  guardian,  except  that,  for 
the  purpose  of  preventing  injury  or  loss  to  person  or  property,  the  court  mak- ' 
ing  the  appointment  may  direct  the  exercise  of  the  powers  of  the  guardian, 
from  time  to  time,  as  though  no  appeal  were  pending,  and  all  acts  of  the 
guardian  pursuant  to  such  directions  shall  be  valid,  irrespective  of  the  result 
of  the  appeal. 

History:  Enacted  March  11,  1872;  amendment  approved  April  27, 
1911,  Stats,  and  Amdts.  1911,  p.  1191;  May  16,  1921,  Stats,  and  Amdts. 
1921,  p.  139.     In  effect  July  29,  1921. 

1.     Bond— Guardian  appointed   akall  arive. 

Law    annexes    to    appointment    condition 

that  guardian  appointed  shall  give  bond, 
and  court  has  no  power  to  dispense  with  it. 
— Halett  v.  Patrick,  49  Cal.  590,  595. 

See,  ante,   §  1763  and  note. 

A*  to  bond  of  ffvardlan,  see,  ante,  §  1764 
And  note. 

A  a  to  dlnckarflr*  of  ajvardlan,  see,  post, 
5§  1766,  1802  and  notes. 


Am  to  preaomptloai  of  eontlnnaace  of  In* 
sanity,  see  note  36  L.  R.  A..  117-123. 


Aa    to    removal    of    mardlan,    see, 
S  1801  and  note. 


post. 


Aa  to  resignation  of  mardiaa,  see,  post, 
I  1801   and  note. 


A*  to  Harht  to  remove  Incompetent   from 
Mtate,  see  note  68  L.  R.  A.  931-941. 
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§  1766.  PROCEEDING  FOR  RESTORATION  TO  CAPACITY.  Any  person 
who  has  been  declared  insane  or  incompetent,  or  the  guardian,  or  any  relative 
of  such  person  within  the  third  degree,  or  any  friend,  may  apply,  by  petition,  to 
the  superior  court  of  the  county  in  which  he  was  declared  insane,  to  have  the 
fact  of  his  restoration  to  capacity  judicially  determined.  The  petition  must  be 
verified,  and  must  state  that  such  person  is  then  sane  or  competent.  Upon 
receiving  the  petition,  the  court  must  appoint  a  day  for  a  hearing  before  the 
court,  and,  if  the  petitioner  requests  it,  must  order  an  investigation  before  a 
jury,  which  must  be  summoned  and  impaneled  in  the  same  manner  as  juries  in 
civil  actions.  The  court  must  cause  notice  of  the  trial  to  be  given  to  the  guard- 
ian of  the  person  so  declared  insane  or  incompetent,  if  there  is  a  guardian,  and 
to  his  or  her  husband  or  wife,  if  there  is  one,  and  to  his  or  her  father  or  mother, 
if  living  in  the  county.  On  the  trial,  the  guardian  or  relative  of  the  person  so 
declared  insane  or  incompetent,  and,  in  the  discretion  of  the  court,  any  other 
person,  may  contest  the  right  to  the  relief  demanded.  Witnesses  may  be 
required  to  appear  and  testify,  as  in  civil  cases,  and  may  be  called  and  exam- 
ined by  the  court  on  its  own  motion.  If  it  is  found  that  the  person  is  of  sound 
mind,  and  capable  of  taking  care  of  himself  and  his  property,  his  restoration  to 
capacity  must  be  adjudged,  and  the  guardianship  of  such  person,  if  such  per- 
son  is  not  a  minor,  must  cease. 

History:  Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p.  377; 
amendment  approved  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt), 
p.  67;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  236,  held  unconstitutional,  see  history,  5  5  ante;  amendment 
approved  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  944,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  508. 


BESTORATION  TO  CAPACITY— PRO- 
CEEDINGS FOR. 

1.  Application  of  section. 

2.  Proceedings  for  restoration — Mandamus. 

3.  Same — Certificate  of  discharge  —  Effect 

of. 

4, 5.  Same — Jurisdiction — Leave  of  absence. 
6.  Refusal  of  continuance — Appeal. 

See,  ante,  §  1763  and  note. 

Aa  to  rlajkt  of  trial  by  Jury  by  peraoa 
eaara-ed  with  being  Insane,  see,  ante,  S6  225- 
228,  600-628  and  notes. 

L.  Application  of  section. — Provision  In 
above  section  authorizing:  court  to  restore 
person  adjudged  insane  or  incompetent  to 
capacity  is  only  applicable  to  persons  ad- 
Judged  insane  or  Incompetent,  and  for 
wbom  guardians  have  been  appointed  un- 
der section  1764,  ante.  Application  of  it  to 
persons  committed  to  asylums  would  be  ut- 
terly inconsistent  with  government  of  in- 
stitutions according  to  requirements  and 
regulations  of  Political  Code.  After  per- 
son has  been  committed  to  either  of  in- 
sane asylums  on  charge  of  insanity  and 
received  Into  asylum,  no  court  in  this  state 
is  authorized  to  discharge  him  therefrom, 
or  to  restore  him  to  capacity  of  sane  per- 
son under  any  circumstances,  except  upon 
writ  of  habeas  corpus.  The  power  to  dis- 
charge him  otherwise  than  by  writ  of  ha- 


beas corpus  is  vested  exclusively  in  officers 
of  asylum. — Kellogg  v.  Cochran,  87  Cal. 
192,  197,  12  L.  R.  A.  104,  25  Pac.  677;  Aldrich 
v.  Superior  Court,  120  Cal.  140,  1*2,  52  Pac. 
148. 

See   Kerr's  Cyc.  Pol.  Code,   2d  ed.,   §  2187. 

2.  Proceeding:*  for  restoration  —  Manda- 
mus.— Mandamus  proceeding  to  compel  the 
board  of  police  commissioners  of  the  city 
and  county  of  San  Francisco  to  reinstate 
a  police  officer  removed  on  account  of  men- 
tal incapacity  is  barred  by  the  statute  of 
limitations  and  the  laches  of  the  petitioner, 
where  it  is  not  instituted  until  some  seven 
years  and  eight  months  after  the  date  of 
the  certificate  of  discharge  of  the  petitioner 
from  the  state  hospital  to  which  he  was 
committed,  notwithstanding  that  it  was 
instituted  within  the  statutory  period  after 
the  restoration  of  the  petitioner  to  capacity 
by  an  order  of  the  superior  court,  made 
pursuant  to  above  section,  where  the  peti- 
tion for  restoration  to  capacity  made  no 
reference  to  previous  guardianship  pro- 
ceedings. —  Knorp  v.  Board  of  Police 
Commrs.,  etc.,  31  Cal.  App.  539,  161  Pac.  12. 

• 

3.  Same— Certificate  of  discharge — Effect 

of. — A  certificate  of  discharge  from  a  state 
hospital  is  prima  facie  proof  of  the  pa- 
tient's restoration  to  capacity  upon  that 
date,  and  nothing  appearing  to  the  con- 
trary, the  presumption  must  prevail  that 
he  was  then  and  ever  since  had  been  sane. 
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— Knorp  v.  Board  of  Police  Commrs.,  31  Cal. 
App.    539,   161   Pac.    12. 

4.  Same— Jurisdiction— Leave  of  absence. 

— Where  a  patient  is  given  a  leave  of  ab- 
sence from  a  hospital  by  the  medical  su- 
perintendent, he  Is  constructively  under 
the  control  and  custody  of  the  state,  and 
it  is  not  essential  to  the  exercise  of  the 
jurisdiction  to  discharge  the  plaintiff  that 
he  should  have  been  actually  confined  to 
the  state  hospital  at  the  time  the  certifi- 
cate of  discharge  was  applied  for  and 
granted.  —  Knorp  v.  Board  of  Police 
Commrs.,  31   Cal.  App.  589,  161  Pac.  12. 

5.  In  the  absence  of  guardianship  pro- 
ceedings, the  Jurisdiction  to  restore  a  pa- 
tient committed  to  the  state  hospital  to 
competency  is  vested  exclusively  in  the 
officers  of  the  hospital. — Knorp  v.  Board  of 


Police  Commrs.,  etc.,  81  Cal.  App.  539,  161 
Pac.  12. 

6.     Refusal    of    continuance     Appeal* — If 

at  hearing  of  petition  court  refuses  ap- 
plication of  daughter  of  incompetent  for 
continuance  in  order  that  thereafter  she 
might  oppose  application,  action  of  court  in 
refusing  continuance  is  not  ground  for  re- 
versal on  appeal  from  order  restoring  in- 
competent to  mental  capacity  if  application 
was  wholly  unsupported  by  any  legal  show- 
ing. Neither  will  refusal  of  application  of 
such  daughter  to  place  certain  witnesses  on 
stand,  naming  them,  be  ground  for  rever- 
sal where  there  is  no  showing  as  to  char- 
acter of  evidence  these  witnesses  would 
have  given  if  sworn  and  testified. — Guard- 
ianship of  Lovern,  137  Cal.  6£0,  681,  70 
Pac.  783. 


§1767.  DEFINITION  OP  INCOMPETENT.  The  phrase  "incompetent," 
"mentally  incompetent/ '  and  "incapable,"  as  used  in  this  chapter,  shall  be  con- 
strued to  mean  any  person  who,  though  not  insane,  is,  by  reason  of  old  age, 
disease,  weakness  of  mind,  or  from  any  other  cause,  unable,  unassisted,  to  prop- 
erly manage  and  take  care  of  himself  or  his  property,  and  by  reason  thereof 
would  be  likely  to  be  deceived  or  imposed  upon  by  artful  or  designing  persons. 
History:  Enacted  March  10,  1891,  Stats,  and  Amdts.  1891,  p.  68. 
INCOMPETENCY— DEFINED. 

1,2.  Constitutionality  of  section. 
3,  4.  Construction  of  section. 

5.  Persons  insane  or  incompetent. 

6.  Same — Drunkard. 

7.  Same — Spiritualism. 

8.  Words  ' '  incompetent ' '  and  ' '  incapable. ' ' 


1.  Constitutionality  of  section.  —  That 
above  section  Is  unconstitutional  in  that  It 
is  an  attempt  of  legislature  to  construe 
former  statutes  and  thus  usurp  judicial 
functions,  has  been  urged  but  not  passed 
upon  by  court,  as  case  at  bar  which  con- 
tained findings  based  upon  above  section 
also  contained  another  finding  which  was 
within  provisions  of  preceding  sections, 
and  which  sustained  Judgment. — In  matter 
of  Daniels,  140  Cal.  335,  337,  338,  73  Pac. 
1053. 

2.  Above  section  Is  not  Invalid  as  to 
cases  arising  subsequent  to  its  enactment, 
as  an  attempted  exercise  by  the  legisla- 
ture of  the  power  belonging  exclusively  to 
the  judiciary  in  interpreting  a  pre-existing 
statute.  Neither  is  it  obnoxious  to  the 
requirement  that  every  act  shall  embrace 
but  one  subject  and  this  subject  must  be 
expressed  in  the  title;  the  failure  to  desig- 
nate in  the  title  of  the  act  the  number  of 
the  section  to  be  added  to  the  code  is  im- 
material.— Matter  of  Coburn,  165  Cal.  202, 
131  Pac.  352. 

S.  Construction  of  flection. — Tn  enacting 
above  section  the  legislature  was  not  un- 
dertaking to  alter  the  existing  statute,  but 


merely  to  clarify  and  make  more  certain 
the  meaning  and  effect  of  those  sections. 
If  in  so  doing  the  construction  which 
would  otherwise  have  been  given  to  sec- 
tions 1763  and  1764,  ante,  was  to  some 
extent  changed  by  the  new  legislation,  the 
modification  of  the  earlier  statutes  was 
not  an  amendment  of  them  within  the 
meaning  of  the  constitution. — Matter  of  Co- 
burn,  165  Cal.  202,  131  Pac.  352. 

• 

4.  The  conditions  warranting  the  ap- 
pointment of  a  guardian  of  an  incompetent 
person  are  governed  by  above  section. — 
Estate  of  Schulmeyer,  171  Cal.  430,  153 
Pac.  233. 

5.  Persons  Insane  or  Incompetent. — As  to 

what  are  insane  delusions,  see  notes  37 
L.  R.  A.  261-283;  27  L.  R.  A.  (N.  S.)  62;  brief 
40  L.  R.  A.  57. 

As   to    definition    of    Insane    delusion,   see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §  1270  and 
note  pars.  184-190. 

As  to  what  constitute*  Insanity,  idiocy, 
or  lunacy  under  provisions  of  Penal   Code, 

see  Kerr's  Cyc.  Pen.  Code,  2d  ed.,  §  26. 
subds.  2,  3  and  note. 

As  to  what  Incapacity  will  justify  ap- 
pointment of  a  fruardlan,  see  note  13 
L.  R.  A.   757,  758. 

As  to  whether  pers6ns  born  deaf  and 
dumb  are  to  be  treated  Judicially  as  per- 
sons mentally  Incompetent,  see  note  1 
L.  R.  A.  270. 

As  to  who  are  non  compos  mentis,  see 
note  29  Am.  Bee.  38. 
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«.  Same—- Drunkard* — It  can  not  be  said 
as  general  rule  of  law  that  because  man  is 
drunkard  that  therefore  he  is  of  unsound 
mind.  It  Is  question  of  fact  for  jury  or 
court  to  determine  whether  inebriety  has 
l^ad  effect  of  rendering:  his  mind  unsound. — 
Estate  of  Johnson,  57  Cal.  529,  530;  Estate 
of  Lang:.  65  Cal.  19,  20,  2  Pac.  491. 

As  to  morphinism  and  other  addictions 
affecting    responsibility    and    capacity,    see 

note  39  L.  R.  A.  262-265. 


7.  Same— Spiritualism  Is  not  in  itself  in- 
sanity.— Estate  of  Spencer,  96  Cal.  448,  453, 
31  Pac.  453. 

As  to  belief  In  spiritualism  and  witch, 
craft,  see  note  16  L.  R.  A.  677,  678;  15 
L.  R.  A.   <N.  S.)    674;  brief  46  L.  R.  A.   218. 

8.  Words  "Incompetent"  and  "Incapable," 
as  used  in  chapters  of  this  code  relating:  to 
executors  and  administrators,  are  defined 
in  case  of  In  matter  of  Blinn,  99  Cal.  216, 
221,  33  Pac.  841. 


ARTICLE  III. 

THE  POWERS  AND  DUTIES  OF  GUARDIANS. 


S  1768.  Guardian  to  pay  debts  of  ward  out 
of  ward's  estate. 

s  1768 [a].  Same. 

5  1769.  Guardian  to  recover  debts  due  his 
ward  and  represent  him. 

fi  1770.  Guardian  to  manage  his  estate,  main- 
tain ward,  and  sell  real  estate. 

f  1771.  Maintenance,  support,  and  education 
of  ward,  how  enforced. 

1 1772.    Guardians,  powers  of,  in  partition. 


§  1773.  Guardian  to  return  inventory  of  es- 
tate of  ward.  Appraisers  to  be 
appointed.  Like  proceedings  when 
other  property  acquired. 

$  1774.     Account  of  guardian. 

1 1774 [a].  Settlements  of  guardians. 

§  1775.  Allowance  of  accounts  of  joint 
guardians. 

1 1776  Expenses  and  compensation  of 
guardians. 


§1768.    GUARDIAN  TO  PAY  DEBT8   OF  WARD   OUT   OF  WARDS 

ESTATE.     Every  guardian  appointed  under  the  provisions  of  this  chapter, 

whether  for  a  minor  or  any  other  person,  must  pay  all  just  debts  due  from  the 

ward  out  of  his  personal  estate  and  the  income  of  his  real  estate,  if  sufficient ; 

if  not,  then  out  of  his  real  estate  upon  selling  or  mortgaging  it  and  disposing 

of  the  proceeds  in  the  manner  provided  in  article  four  of  this  chapter. 

History:  Enacted  March  11,  1872,  founded  on  81 15,  350  Probate 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  236,  held  unconstitutional,  see  history,  8  5  ante; 
amendment  approved  March  23,  1907,  Stats,  and  Amdts.  1907,  pp.  944, 
981  Kerr's  Stats,  and  Amdts.  1906-7,  p.  508;  (the  latter  amendment  re- 
pealed by  Act  of  1919,  as  above  printed);  May  3,  1919,  Stats,  and 
Amdts.  1919,  p.  155;  May  16,  1921,  Stats,  and  Amdts.  1921,  p.  103. 
In  effect  July  29,  1921. 


GUAEDIAN    TO   PAY  DEBTS. 

1.  Allowance  of  claims  by  judge. 

2.  Inability  on  note  made  by  guardian. 

As  to  guardian  having  no  authority  to 
■Mike  contracts  binding-  on  word,  see  note 
22  Am.  Dec.  659. 


against  estate  to  be  verified  by  judge  be- 
fore payment. — Racoulllat  v.  Requena,  36 
Cal.  651,  656. 


As  to  orders  of  court  directing  m 
meat  and   Investment   of   estate,   see,    post, 
S  1792  and  note. 

As  to  personal  liability  of  guardians  on 
contracts  made  for  their  wards,  see  note 
75  Am.  Dec.  447,  450. 

As  to  power  of  guardian  or  conservator 
to  adeem  legacy,  see  note  28  L.  R.  A.  (N.  S.) 
401. 

As  to  who  fa  hound  hy  note  signed  by  n 

guardian,  see  54  L.  R.  A.  355. 

1.  Allowance  of  claims  by  Judge. — There 
is    no   provision    of    law    requiring    claim* 


2.     Liability   on   note   made   by   guardian. 

— Note  given  by  one  as  guardian  of  minor 
for  amount  advanced  by  former  guardian 
of  same  minor  for  purpose  of  furnishing 
necessaries  to  latter,  without  considera- 
tion moving  from  payee  to  guardian  giv- 
ing n.ote,  is  not  personally  binding  upon  * 
such  guardian.  Neither  is  it  binding  upon 
ward,  if  it  be  made  without  authority  of 
court,  and  there  be  no  valid  ratification 
thereof  by  ward  after  attaining  his  major- 
ity. Such  note  can  not  be  presumed  to  be 
in  payment  of  original  debt  of  estate  of 
ward  for  money  borrowed  by  former  guard- 
ian for  support  of  ward.  Admission  by 
ward  in  answer,  by  way  of  failure  to  deny 
allegation  of  complaint,  that  ward  had, 
during  her  minority,  received  benefit  of 
consideration    for    note,    can    not    be    con- 
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strued  as  a  ratification  of  note.  There 
might  be  a  recovery  against  ward  in  an  ac- 
tion for  necessaries  furnished,  if  action  be 
not    barred    by    statute    of   limitations,    but 


no  such  recovery  can  be  had  against  ward 
in  an  action  based  upon  note*  and  alleged 
ratification  thereof  by  ward. — Wright  v. 
Byrne,   129  CaL   614,   618,   62  Pac.   176. 


§  1769.  GUARDIAN  TO  RECOVER  DEBTS  DUE  HIS  WARD  AND  REP- 
RESENT  HIM.  Every  guardian  must  settle  all  accounts  of  the  ward,  and 
demand,  sue  for,  and  receive  all  debts  due  to  him,  or  may,  with  the  approba- 
tion of  the  court,  compound  for  the  same  and  give  discharges  to  the  debtor,  on 
receiving  a  fair  and  just  dividend  of  his  estate  and  effects ;  and  he  must  appear 
for  and  represent  his  ward  in  all  legal  suits  and  proceedings,  unless  another 
person  be  appointed  for  that  purpose. 

History:  Enacted  March  11,  1872,  founded  on  §5  16,  351  Probate 
Act;  amendment  approved  April  15,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  P.  68. 


GUARDIAN  TO  RECOVER  DEBTS. 

1.  Common  law  on  subject. 

2.  Legal    proceedings  —  Admissions    of 

guardian. 

3.  Same — Same — As    to    admissions    and 

waivers  by  guardians  in  actions. 

4.  Same — Consent  of  guardian  to  course 

of  procedure. 

5.  Same  —  Same  —  Findings    may    be 

waived. 
6,  7.  Same — Guardian  ad  litem. 
8,9.  Same — Same — Necessary,  when. 

10.  Same — Judgment  entered  without  ap- 

pointment of  guardian,  not  void. 

11.  Same — Same — Not  bar  to  other  action, 

when. 

12.  Same — Same  —  Purchaser  under,  with 

notice,  acquires  no  title. 

13.  Same — Knowledge  of  guardian  binding 

on  ward,  when. 

14-  20.  Same— Relation  of  guardian  to  suit. 

21,22.  Same— Suits   against    ward  —  Appear- 
ance by  ward. 

23.  Same— Same — Appearance   of   general 

guardian. 

24.  Same — Same — Party  defendant. 

25.  Same  — Same  —  Separate    answer    un- 

necessary, when. 
26-  28.  Same — Same — Service  of  summons. 

29.  Same — Same— Same  —  Waiver  of  per- 

sonal service. 

30.  Same— Suits  by  ward— General  guard- 

ian is  authorized  to  institute. 
#31,32.  Same  —  Same  —  Same  —  Allegation  of 
guardianship. 
33,34.  Same— Same— Same— Effect  of  ward's 
attaining  majority. 
35.  Same — Same — Suit  must  be  in  ward's 
name. 
36,  37.  Powers,  rights,  and  liabilities  of  guard- 
ian. 
38.  Recovery  of  note  wrongfully  hypothe- 
cated by  trustee. 
29.  Release  given  by  guardian. 
40.  Same— As  set-off  of  guardian's  dtbt. 


41.  Same — Must  be  pleaded,  if  claimed  as 
estoppel. 

42,  43.  Same  —  Unauthorized    satisfaction    of 
mortgage. 

44.  Same  —  Same  —  Substituted  mortgage 
invalid,  when. 


1.  Common  law  on  subject. — Above  sec- 
tion is  only  a  re-enactment  of  common  law 
upon  subject. — Fox  v.  Minor,  32  Cal.  111. 
118. 

2.  Legal  proceedings  —  Admissions  of 
guardian  which  mean  sacrifice  of  and  giv- 
ing away  of  ward's  property  are  never 
held  to  be  binding. — Kldwell  v.  Ketler,  146 
Cal.  12,  18,  79  Pac.  514.  See  Wright  v. 
Byrne,   129  Cal.   614,  618,  62  Pac.  176. 

3.  Same— Same— As  to  admissions  nnd 
waivers  by  guardians  in  actions,  see  note 
32  L.  R.  A.  631-691. 

4.  Same— Consent  of  guardian  to  course 
of  procedure. — General  guardian  having  au- 
thority to  appear  for  minors  in  an  action 
for  partition,  has  authority  to  consent  to 
mere  course  of  procedure  authorized  by 
statute,  as  to  consent  to  appointment  of 
single  referee. — Richardson  v.  Loupe,  80 
Cal.  490,  500,  22  Pac.  227. 

5.  Same — Same — Findings  may  be  waived. 

— Provision  of  this  code  that  findings  may 
be  waived  by  several  parties  to  issue  of 
fact  includes  minors. — Western  Lumber  Co. 
v.  Phillips,  94  Cal.  54,  56,  29  Pac.  328. 

6.  Sanie— Guardian  ad  litem. — General 
guardian  is  authorized  to  appear  for  his 
ward  in  legal  proceedings,  and  there  is  no 
occasion  for  special  guardian  ad  litem  in 
the  action.  Provisions  of  Civil  Practice  Act 
relating  to  appointment  of  guardians  ad 
litem  where  infants  are  parties  only  apply 
where  there  is  no  general  guardian,  or 
where  he  does  not  act.  Cases  frequently 
arise  where  interests  of  minor  are  best 
subserved  by  special  appointment  of  guard- 
ian ad  litem,  even  though  he  may  have 
general  guardian.  In  such  cases  court  will 
make  special  appointment.  Act  concern- 
ing guardians  expressly  reserves  power  ol 
court  in  this  respect. — Gronfler  v.  PuynVrol, 
19  Cal.  629,  632. 
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7.  It  has  been  very  general  practice  in 
this  state — from  abundant  caution  perhaps 
— to  have  guardian  ad  litem  appointed  in 
pursuance  with  section  11  of  Practice  Act, 
even  where  there  is  general  guardian,  gen- 
eral guardian  being  usually  appointed  when 
there  is  no  objection.  But  this  practice  is 
held  not  to  be  necessary  when  there  is 
general  guardian  who  has  been  duly  ap- 
pointed, against  whom  no  objection  lies. — 
Fox  v.  Minor,  32  Cal.  Ill,  119. 

8.  Same  — -  Same  —  Necessary,  when.  — 
Union  In  one  person  of  two  capacities  of 
administrator  and  guardian,  so  far  as  gen- 
eral uses  are  concerned,  is  not  necessarily 
incompatible,  but  if  administrator  com- 
mences proceeding  to  procure  sale  of  prop- 
erty belonging  to  estate  of  deceased,  which 
will  devest  ward  of  his  title  as  heir,  such 
person  can  not,  as  guardian,  -represent 
ward.  In  such  case,  it  becomes  duty  of 
court,  before  proceeding  to  act,  to  appoint 
some  disinterested  person  as  guardian  ad 
litem  of  minor  for  sole  purpose  of  appearing 
for  him  and  taking  care  of  his  Interest, 
under  Probate  Act  of  May  1,  1851. — Town- 
send  v.  Tallant,  33  Cal.  45,  52. 

9.  Guardian  who  is  at  same  time  admin- 
istrator of  estate  of  which  his  ward  Is  heir 
can  not  represent  ward  and  estate  in  pro- 
ceeding where  interest  of  ward  and  es- 
tate are  adverse,  nor  has  probate  court 
jurisdiction  to  determine,  upon  contest  of 
account  filed  by  administrator,  whether 
title  to  certain  property  which  administra- 
tor has  not  included  as  one  of  assets  of 
estate  of  deceased,  and  which  as  guardian 
he  has  included  in  his  account  of  property 
of  ward,  belongs  to  estate  of  deceased  or 
to  ward.  Such  issues  must  be  determined 
by  a  court  other  than  probate  court. — In 
matter  of  Haas,  97  Cal.  232,  234,  31  Pac. 
893. 

As  to  appointment  of  guard  Inn  ad  litem, 

see  pars.  26,  27,  this  note;  also,  ante,  §9  372, 
373,  843,  1759  and  notes. 


10.  Same  Judgment  entered  without  ap- 
pointment of  guardian,  not  void. — Insane 
persons  may  be  sued  and  jurisdiction  over 
them  acquired  as  over  other  persons.  True, 
guardians  should  be  appointed  to  represent 
them.  It  is  no  doubt  duty -of  plaintiff  to 
cause  this  to  be  done.  Judgment  entered 
without  appointment  of  guardian,  though 
irregular,  is  not  void.  It  may  be  vacated 
in  direct  proceeding  if  no  innocent  person 
has  acquired  rights  under  it.  But  policy 
forbids  that,  as  to  such  persons,  validity 
of  judgment  shall  be  question. — Dunn  v. 
Dunn,  114  Cal.  210,  212,  46  Pac.  5. 


11.  Same— Same— Not  bar  to  other  ac- 
tion, when* — Judgment  on  demurrer  in 
former  action  prosecuted  by  ward,  where 
judgment  was  against  her  on  the  ground 
that  it  was  barred  by  lapse  of  time,  is  not 
bar  to  subsequent  action  in  her  behalf  by 
rer  guardian,  where  her  infancy  was 
not  averred  In  complaint  in  former  action. 
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— Morrell  v.  Morgan,  65  Cal.  575,  576,  4 
Pac.   580. 

12.  Same— Same— Purchaser  under,  with 
notlee,  acquires  no  title. — Litigation  inaug- 
urated and  carried  on  at  time  when  de- 
fendant was  mentally  unsound  and  inca- 
pable of  acting  for  herself,  and  when  she 
was  not  represented  by  a  guardian,  will,  if 
such  facts  be  known  to  one  purchasing 
property  of  such  Incompetent  under  execu- 
tion obtained  in  said  action,  be  insufficient 
to  establish  title,  and  deeds  following  ex- 
ecution sale  should  be  set  aside  at  in- 
stance of  heirs  of  such  Incompetent  person. 
— Gillespie  v.  Gouly,  120  Cal.  515,  517,  52 
Pac.  816. 

Aa  to  effect  of  judgment  against  Infant 
where   no  guard  Ian   appeared   for   him,   see 

note  II  L.  R.  A.  440,  441. 

As  to  validity  of  judgment  against  In- 
sane person,  see  notes  39  L.  R.  A.  775-783; 
35  L.  R.  A.    (N.  S.)    1090. 

13.  Same— Knowledge  of  guardian  bind- 
ing on  ward,  when. — Where  personal 
knowledge  of  proceeding  is  sufficient  to 
charge  person  with  notice  thereof  and  to 
bind  him  by  judgment  rendered  therein, 
knowledge  of  general  guardian  of  an  in- 
competent person  upon  whom  law  devolves 
duty  of  protecting  latter's  rights  in  pro- 
ceeding will  be  considered  as  personal 
knowledge  of  incompetent,  and  he  will  be 
bound  by  judgment. — Fealey  v.  Fealey,  104 
Cal.  354,  362,  43  Am.  St.  Rep.  Ill,  38 
Pac.   49. 

14.  Same— Relation   of  guardian  to  suit. 

— An  executor,  administrator,  trustee  of  an 
express  trust,  or  person  expressly  author- 
ized by  statute  may  sue  or  be  sued  without 
joining  with  him  person  for  whose  benefit 
action  is  prosecuted.  But  guardian  does 
not  belong  to  any  of  these  classes;  guard- 
ian appears  in  action  simply  to  manage 
and  take  care  of  interest  of  infant,  when 
she  is  party  to  action,  and  is  no  more  party 
to  action  than  person  who  appears  in  ac- 
tion for  one  who  has  attained  his  majority 
is  party  to  suit  in  which  he  enters  his 
appearance. — O'Shea  v.  Wilkinson,  95  Cal. 
454,  456,  30  Pac.  588. 

15.  Guardian  of  an  insane  person  Is 
neither  necessary  nor  proper  party  to  ac- 
tion of  foreclosure  against  his  ward. — 
Redmond  v.  Peterson.  102  Cal.  595,  598,  41 
Am.   St.   Rep.   202,   36   Pac.    923. 

16.  Where  plaintiff  in  an  action  be- 
comes insane  and  guardian  Is  appointed, 
latter  should  not  be  substituted  as  plain- 
tiff In  his  capacity  as  guardian  of  insane 
person.  Suit  should  be  prosecuted  in  name 
of  insane  person  by  his  guardian.  Judg- 
ment rendered  In  such  action  after  guard- 
ian has  been  substituted  as  plaintiff  must 
be  reversed  on  appeal,  but  in  such  case 
lower  court  should  be  directed  to  cause 
complaint  to  be  properly  amended. — Dixon 
v.  Cardozo,  106  Cal.  506-508.  39  Pac.  857. 

17.  Guardian  can  not  be  Joined  as  de- 
fendant    to     an     action     where    complaint 


8  17CU 


GUARDIAN    TO   RECOVER   DEBTS    DUE   WARD. 


[Pt.  Ill,  Tit.  XI, 


states  merely  cause  of  action  against  ward. 
A  demurrer  on  behalf  of  guardian  in  his 
individual  capacity  on  such  ground  should 
be  sustained. — O'Shea  y.  Wilkinson,  95  Cal. 
454,  456,  30  Pac.  588. 

18.  Where,  in  a  suit  statins:  cause  of 
action  against  ward  only,  guardian  is 
joined  as  party-defendant,  dismissal  as  to 
ward  is,  in  effect,  dismissal  of  action  it- 
self, because  no  attempt  was  made  to 
charge  guardian  in  his  individual  capacity, 
and  he  could  not  represent  his  ward  in 
action  unless  she  was  party  thereto. — 
O'Shea  v.  Wilkinson,  95  Cal.  454,  456,  30 
Pac.  688. 

19.  Where  first  paragraph  of  answer 
reads  as  follows:  "Now  comes  above-named 
John  O.  Dunn,  improperly  sued  as  John  C. 
Dunn,  guardian  of  Cornelius  C.  Dunn,  an 
insane  person  and  for  himself  avers  as 
follows,"  and  where  verification  of  answer 
by  said  John  O.  Dunn  states  "that  he  is 
guardian  of  person  and  estate  of  Cornelius 
C.  Dunn,  an  incompetent  person,  and  one  of 
defendants  in  above  entitled  action,"  and 
In  title  of  cause  both  in  complaint  and  an- 
swer Cornelius  C.  Dunn  Is  named  as  one  of 
defendants,  it  sufficiently  appears  that 
guardian  Intended  to  appear  for  and  repre- 
sent his  ward  in  case,  and  that  ward  ap- 
peared and  answer  by  guardian.  By  such 
appearance  court  gets  jurisdiction  of  per- 
son of  ward. — Mullen  v.  Dunn,  134  Cal.  247, 
248,  66  Pac.  209. 

20.  Whether  an  appeal  from  decree  of 
distribution  in  behalf  of  minor  should  be 
taken  in  his  own  name  or  in  that  of  his 
guardian  was  not  decided  by  court,  but 
Temple,  J.,  in  concurring  opinion,  expressed 
view  that  appeal  must  be  taken  in  name 
of  ward,  and  that,  if  taken  in  name  of 
guardian,  it  may  be  properly  dismissed. — 
Estate  of  Callaghan,  119  Cal.  571,  577,  39 
L.  R.  A.  689,  51  Pac.  860. 

21.  Same-— Suits  against  ward— -Appear- 
ance by  ward. — When  an  infant  is  a  party, 
he  must  appear  by  his  general  guardian 
or  by  guardian  appointed  by  court  in  which 
action  is  prosecuted,  or  by  judge  thereof. 
— Crawford  v.   Neal,  56  Cal.   321,  322. 

22.  Insane  person  can  appear  In  an  ac- 
tion as  party  only  by  general  guardian  or 
guardian  ad  litem. — Security  Loan  &  T.  Co. 
v.  Kauffman,  108  Cal.  214,  222,  223,  41  Pac. 
467. 

28.  Same— Same— Appearance  of  general 
guardian  is  sufficient  to  give  court  Juris- 
diction of  person  of  ward  in  an  action  pros- 
ecuted against  latter. — Gronfler  v.  Puymi- 
rol,  19  Cal.  629,  632;  Smith  v.  McDonald,  42 
Cal.  484,  4  86,  487;  Emeric  v.  Alvarado,  64 
Cal.  629,  594,  2  Pac.  418;  Richardson  v. 
Loupe,  80  Cal.  490,  499,  22  Pac.  227;  Western 
Lumber  Co.  v.  Phillips,  94  Cal.  54,  56,  29 
Pac.   328. 

Aa    to    appearance    by    general    gnardtan, 

see,  ante,   §  372  and  note. 

Same— In  Justices'  court,  see,  ante,   8  843. 


24.  Same— Same— Party  defendant. — Ac- 
tion brought  upon  note  of  ward  made  and 
delivered  to  plaintiff  before  latter's  incom- 
petency must  be  against  ward  personally. 
Such  an  action  can  not  be  maintained 
against  guardian,  as  there  is  no  obligation 
on  his  part  to  pay  note. — Justice  v.  Ott,  87 
Cal.   630.  531.   25  Pac.   691. 

See  pars.  14-20,  this  note. 


Sane— Sane  — -  Separate  answer  u- 
neceaaary,  when. — Where  minors  are  made 
codefendants  with  other  parties  and  have 
no  separate  or  special  defense,  there  is  no 
rule  of  law  or  pleading  requiring  that 
special  answer  be  filed  in  their  behalf. — 
Western  Lumber  Co.  v.  Phillips,  94  Cal.  54, 
55,  29  Pac.  328. 


Same — Same— Service   of 

In  an  action  against  ward,  an  Incompetent, 
summons  must  be  served  on  both  ward  and 
his  guardian.  It  is  then  duty  of  guardian 
to  appear  and  defend  action.  But  If  it  be 
deemed  expedient,  court  might  also  appoint 
guardian  ad  litem  to  represent  ward. — 
Justice  v.  Ott,  87  Cal.  530-532,  25  Pac.  691; 
Western  Lumber  Co.  v.  Phillips,  94  Cal.  54, 
55,  29  Pac.  328. 

27.  If  statute  is  not  followed  as  to 
manner  of  service  of  summons  upon  minor, 
either  by  personal  service  or  publication, 
court  acquires  no  jurisdiction  over  him. 
Such  defect  is  not  cured  by  appearance  of 
mother  of  minor  in  her  own  behalf.  Court 
has  no  right  to  appoint  guardian  ad  litem 
until  infant  is  properly  brought  into  court. 
— Gray  v.  Palmer,  9  Cal.  616,  637,  638. 

28.  Judgment  and  decree  entered  by  de- 
fault against  minor  who  is  not  personally 
served,  summons  being  served  upon  his 
guardian,  is  void. — Fanning  v.  Foley,  99 
Cal.   336,   338,  33   Pac.   1098. 

20.  game— Same— Same  Waiver  of  per- 
sonal service. — General  guardian  has  power 
to  waive  personal  service  of  summons  upon 
ward,  and  to  cause  his  appearance  in  ac- 
tion to  be  entered  by  an  attorney. — Redmond 
v.  Peterson,  102  Cal.  595,  599,  41  Am.  St. 
Rep.  202,  36  Pac.  923. 

Aa  to  guardian's  power  to  waive  aervlee 
of  process,  see  note  95  Am.  Dec.  462. 

As  to  service  of  process,  notice,  or  order 
of  court  concerning  estate  of  deeeaaed  per- 
son upon  guardian,  equivalent  to  service 
upon  ward,  -see,  ante,  5  1722. 

80.  Same  —  Salts  by  ward  —  General 
guardian  Is  authorised  to  Institute  action 
for  ward. — Spear  v.  Ward,  20  Cal.  659,   676. 

See,  ante.  55  372,  843  and  notes. 

Aa  to  right  of  guardian  to  sue  In  foreign 
courts,  see  note  89  Am.  St.  Rep.  272. 

31.  Same  —  Same  —  Same  —  Allegation  of 
guardianship. — In  an  action  by  guardian  in 
behalf  of  ward  complaint  is  not  fatally  de- 
fective which  does  not  formally  state  that 
letters  of  guardianship  have  been  duly  is- 
sued to  guardian  of  incompetent  plaintiff, 
and  in  absence  of  demurrer,  judgment  based 
thereon    will   not   be   reversed,    where   com- 
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plaint  does  allege  that  on  certain  day  supe- 
rior court,  by  its  order  duly  given  and 
made,  appointed  such  person  guardian  of 
plaintiff  with  usual  powers  and  that  there- 
after such  person  duly  qualified  as  guard- 
ian.—Blfcsalde  v.  Elizalde,  137  Cal.  634,  637, 
66  Pac.  369,  70  Pac.  869. 

32.  Where  title  of  action  designates 
guardian  as  guardian  ad  litem,  but  body  of 
complaint  shows  sufficiently  his  relation  to 
ward  as  general  guardian,  mistake  in  title 
is  Immaterial. — Spear  v.  Ward.  20  Cal.  659, 
676.  See  Wise  v.  Williams,  72  Cal.  544,  547, 
14  Pac.  204. 

S3.  Same— Same— Same— Effect  of  ward's 
attaining  majority.  —  Where,  after  com- 
mencement of  foreclosure  action  upon  note 
and  mortgage  belonging  to  estate  of  ward, 
latter  attains  his  majority,  guardian  should 
turn  over  to  ward  note  and  mortgage  and 
chose,  as  he  thereafter  has  no  authority  in 
premises  as  guardian  and  no  authority 
whatever,  unless  it  be  conferred  upon  him 
by  ward  as  an  ordinary  agent. — Estate  of 
Curtis,  121  Cal.  468,  476,  53  Pac.  936. 

34.  Ward  after  having  attained  his  ma- 
jority can  maintain  an  action  for  breach  of 
any  covenant  in  lease  made  by  his  guardian 
ifor  his  benefit  and  may  be  joined  as  party 
'plaintiff  with  co-lessee  of  his  guardian. — 
Salisbury  v.  Shirley,  66  Cal.  223,  225,  5  Pac. 
104. 


Same— Same—  Suit  most  be  In  ward's 
name. — Guardian  can  not  maintain  an  action 
in  his  own  name  for  ward.  At  common  law 
and  in  equity  an  infant  was  required  to  sue 
in  his  own  name,  not  by  guardian  or  next 
of  kin.  Practice  of  suing  by  guardian  is  ex- 
pressly continued  by  our  Practice  Act. — Pox 
v.  Minor.  32  Cal.  Ill,  117;  Wilson  v.  Wilson, 
36  Cal.  447.  451;  Karr  v.  Parks,  44  Cal.  46, 
48;  Emerlo  v.  Alvarado,  64  Cal.  529,  593,  2 
Pac.  418;   3   Pac,   105. 

As  to  party  plaintiff  la  unit  on  guardian's 

,  see.  ante,  §  1754  and  note  par.  23. 


As  to  parties  to  actions  by  Incompetent, 

see  brief  14  L  R  A.  274. 

As  to  right  of  Insane  person  to  Institute 
proceeding  by  next  friend,  see  note  64 
L  R.  A.  513-534. 

As  to  wbo  may  bring  actions  for  Incom- 
petent persons,  see  brief  21  L.  R.  A.  635. 

M.  Powers,  rights,  and  liabilities  of 
guardian. — Guardian  of  minor  or  incompe- 
tent person  is,  since  amendment  of  Feb.  27, 
1893,  to  section  1368,  ante,  entitled  to  letters 
of  administration  upon  estate  to  which 
ward  would  be  entitled. — Estate  of  Mc- 
Laughlin. 103  Cal.  429.  430,  37  Pac  410;  Es- 
tate of  Turner,  143  Cal.  438,  439-444,  77 
Pac.  144. 

37.  Guardian  of  minor  has  no  right  In 
such  representative  capacity  to  confer  upon 
another  by  her  written  request  right  of  ad- 
ministration of  estate  of  a  deceased  person. 
—Estate  of  Woods,  97  Cal..  428,  429,  32  Pac. 
516. 


As  to  assent  to  partition  proceedings,  see, 
post.  9  1772. 

As  to  common-law  powers  of  guardians, 

see  note  89  Am.  St.  Rep.  257-316. 

As  to  custody  of  person  of  word  and  pos- 
session of  estate,  see,  ante,  §  1753  and  note. 

As  to  guardian  of  a  minor  being  entitled 
to  homestead  as  head  of  family,  see  note 
70  Am.  Dec.  114. 

As  to  obligation,  liabilities  and  duties  of 
guardians  of  Infants,  see  note  75  Am.  Dec. 
447-450. 

As  to  penalty  for  cruelty  to  Insane  person, 

see  Kerr's  Cyc.  Pen.  Code,  2d  ed.t  §  361. 

As  to  penalty  for  exhibit,  use,  sale  or  ap- 
prenticing, etc.,  of  child  for  certain  pur- 
poses, see  Kerr's  Cyc.  Pen,  Code,  2d  ed.. 
§  272. 

As  to  penalty  for  requiring  wards  to  work 
more  than  eight  hours,  see  Kerr's  Cyc.  Pen. 
Code,  2d  ed.,  9  651. 

As  to  penalty  for  substitution  of  one  child 
for  another,  see  Kerr's  Cyc.  Pen.  Code,  2d 
ed.,   {  157. 

As  to  bower  and  authority  of  guardian  of 
Insane  person,  see  note  1  L.  R.  A.  270. 

As  to  power  of  general  guardian  to  sub- 
mit disputed  claims  to  arbitration,  see  notes 
89  Am.  St.  Rep.  291;   70  L.  R.  A.  173-175. 

As  to  p6wer  to  bind  ward  as  apprentice. 

see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §  265  and 
note. 

As  to  powers  and  duties  of  guardians.  In 
general,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
SS  247-249  and  notes;  also,  note  1  L.  R.  A. 
304. 

As  to  powers  of  guardians  In  chancery,  at 
common  law,  over  property  of  their  wards, 

see  note  48  Am.  Dec.  335.    % 

As  to  powers  of  guardians  In  socage,  see 

brief  20  L.  R.  A.  620. 

• 

As  to  right  of  guardian  to  compromise  on 
settlement  of  debt  due  to  his  ward,  see  note 
89  Am.  St.  Rep.  290. 

As  to  sale,  mortgage,  and  lease  of  ward'* 
property,  see,  post,  95  1777  et  seq.  and  notes. 

As  to  subrogation  of  guardian  to  rights  of 
ward,  see  note  42  Am.  Dec.  447. 

As  to  using  lunatic's  property  to  carry  out 
his  presumed  wishes  or  to  fulfill  his  equi- 
table obligations  in  absence  of  a  legal  lia- 
bility, see  note  34  L.  R.  A.  297-300. 

38.  Recovery  of  note  wrongfully  hypoth- 
ecnted  by  trustee. — Guardian  can  maintain 
action  for  recovery  of  note  which,  prior  to 
his  appointment  as  guardian,  he  had  re- 
ceived as  trustee  for  minor  and  had  in- 
dorsed and  delivered  as  collateral  security 
for  debt  of  his  own,  where  note  on  its 
face  shows  his  character  as  trustee  in  mat- 
ter, and  persons  accepting  it  as  security 
could  not  therefore  take  It  without  notice. 
— Carrillo  v.  McPhlllips,  55  Cal.  130,  131. 
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39.  Release    given    by    rnardlan    to    one 

with  whom  she  has  had  considerable  deal- 
ings for  investment  and  management  of 
funds  of  wards  can  operate  as  an  estoppel 
on  wards  only  when  fair  and  free  from 
fraud  and  hiistake,  and  is  one  by  which 
rights  of  minors  have  been  fully  protected. 
If  settlement  be  not  fair,  minors  may  go  be- 
hind it  to  show  facts.  So  showing,  they  have 
their  election  to  pursue  their  guardian,  his 
sureties,  or  person  with  whom  settlement 
was  made.  This  is  their  right,  independent 
of  any  statute  requiring  guardian  to  obtain 
consent  of  court  to  such  settlement. — Mont- 
gomery v.  Rauer,  125  Cal.  227,  231,  57  Pac. 
894. 

40.  Same— *  As  set-off  of  guardian's  debt. 

— Where  third  party  receives  from  guard- 
ian money  belonging  to  wards  and  also 
money  belonging  to  guardian  personally  for 
investment  and  management  and  at  time  of 
receiving  it  knows  trust  character  of  money 
belonging  to  wards  and  so  received  from 
guardian,  he  can  not,  in  settling  his  ac- 
counts with  guardian,  charge  minors  with 
individual  debts  of  guardian.  He  can  not 
set  off  liability  to  himself,  but  if  he  repays 
minors'  money  or  any  part  of  it  to  guard- 
ian, he  is,  of  course,  not  concerned  with 
future  disposition  which  she  might  make 
of  it,  nor  is  he  accountable  therefor. — 
Montgomery  v.  Rauer,  125  Cal.  227,  229,  230, 
67  Pac.  894. 

41.  Same—Mast  be  pleaded.  If  claimed  as 
estoppel. — If  one  dealing  with  guardian  con- 
cerning property  of  ward,  relies  upon  re- 
lease from  guardian  as  estoppel  against 
wards,  in  action  subsequently  maintained 
against  him  by  wards,  he  should  plead  re- 
lease.— Montgomery  v.  Rauer,  125  Cal.  227, 
231,  57  Pac.  894. 

42.  Same— Unauthorised  satisfaction  of 
mortgage. — Guardian  can  not,  without  au- 
thority of  court  and  without  payment  of 
indebtedness,  at  his  own  pleasure,  satisfy 
and  release  mortgage  given  by  him  to  his 
ward.  Satisfaction  of  mortgage  attempted 
in  such  manner  is  void  and  ineffectual. — 
Martin  v.  De  Ornelas,  139  Cla.  41,  46,  72 
Pac.  440. 


43.  Where  testator  in  his  will  appoints 
testamentary  guardian  of  his  niece,  to  whom 
he  makes  a  bequest,  'and  attempts  therein 
to  authorize  such  guardian  to  appoint  an- 
other person  as  guardian  in  his  place,  and 
also  authorize,  on  certain  contingencies 
loan  of  moneys  to  brother,  taking  therefor 
brother's  note  and  mortgage,  which  loan  is 
thereafter  made  and  mortgage  recorded,  and 
testamentary  guardian  thereafter  resigns 
and  designates  .such  brother  to  act  as 
guardian  of  said  minor,  and  latter,  with- 
out qualifying  or  having  letters  issued  by 
probate  court,  enters  upon  discharge  of  du- 
ties of  guardian,  and  as  such  guardian  re- 
leases said  mortgage  on  records  without 
consent  of  minor  or  permission  of  court,  his 
act  in  such  respect  is  void.— -Aldrich  v. 
Willis,   56  Cal.   81,   85-87. 

As  to  waiver  or  release  of  ward's  rights 
by  guardian,  see  note  89  Am.  St.  Rep.   290. 

44.  Same  —  Same  —  Substituted  mortgage- 
Invalid,  when. — Where  guardian  takes  con- 
veyance of  property  which  has  been  mort- 
gaged to  his  ward,  and  thereafter,  without 
authority  of  court,  attempts  to  release  such 
mortgage  and  convey  same  to  third  party, 
executing  new  note,  secured  by  mortgage 
upon  other  property,  to  ward  for  indebted- 
ness secured  by  first  mortgage,  ward  is  not 
bound  by  such  unauthorized  attempt  to  ex- 
change or  substitute  another  note  and  mort- 
gage on  another  piece  of  property  for  note 
and  mortgage  which  she  first  held.  But  if 
she  accepts  second  mortgage  at  all,  she 
must  do  so  on  terms  under  which  it  was 
given.  If,  on  contrary,  she  elects,  through 
guardian  ad  litem,  to  repudiate  arrange- 
ment, and  to  stand  by  and  claim  her  full 
rights  under  first  note  and  mortgage  and 
forecloses  the  same,  she  1b  bound  by  such 
election,  and  can  not,  therefore,  avail 
herself  of  second  mortgage.  Having  once 
repudiated  second  mortgage  it  has  no  fur- 
ther validity  and  does  not,  therefore,  consti- 
tute lien  upon  land,  and  title  obtained 
thereto  by  a  party  subsequent  to  execution 
of  such  mortgage  is  in  no  way  affected 
thereby. — Martin  v.  De  Ornelas,  139  Cal.  41, 
46,   72   Pac.    440. 


§1770.    GUARDIAN  TO  MANAGE  HIS  ESTATE,  MAINTAIN  WARD, 

AND  SELL  REAL  PROPERTY.    Every  guardian  must  manage  the  estate  of 

his  ward  frugally  and  without  waste,  and  apply  the  income  and  profits  thereof, 

as  far  as  may  be  necessary,  for  the  comfortable  and  suitable  maintenance  and 

support  of  the  ward  and  his  family,  if  there  be  any;  and  if  such  income  and 

profits  be  insufficient  for  that  purpose,  the  guardian  may  sell  or  mortgage  the 

real  estate,  as  provided  in  this  code,  and  must  apply  the  proceeds  of  stfch  sale 

or  mortgage,  as  far  as  may  be  necessary,  for  the  maintenance  and  support  of 

the  ward  and  his  family,  if  there  be  any. 

History:  Enacted  March  11,  1872,  founded  on  55  17,  352  Probate 
Act;  amendment  approved  February  28,  1901,  Stats,  and  Amdts.  1900-1, 
p.  85;  May  16,  1921,  Stats,  and  Amdts.  1921,  p.  103.  In  effect  July  29, 
1921. 
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GUABDIAN  TO  MORTGAGE  ESTATE— 
SUPPOET  WARD. 

1.  Construction  of  section. 

2,  Delegation  of  management  of  estate. 

3.  Support  of  ward — In  general. 

4,  Same — Agreement  of  third  person  to  sup- 

port ward. 

1.  Construction  of  section. — Above  sec- 
tion relates  only  to  the  sale  of  the  prop- 
erty of  a  living-  ward. — Estate  of  Clanton, 
171  Cal.  381,  153  Pac.  459. 

2.  Delegation   of  management   of   estate. 

— It  is  only  under  peculiar  circumstances 
that  guardian  should  allow  business  affairs 
of  his  ward  to  be  transacted  by  others, 
but  where  it  appears  that  when  guard ian 
was  appointed,  children  and  heirs  at  law  of 
ward  requested  that  certain  designated 
relatives  be  permitted  to  have  care  and 
custody  of  ward  and  to"  look  after  his  busi- 
ness affairs,  it  being:  sort  of  family  arrange- 
ment dictated  by  belief  that  ward  and  his 
business  would  be  better  cared  for  by  his 
relatives  than  a  stranger,  and  that  guard- 
ian acted  in  good  faith,  he  will  be  excused 
by  court  where  there  is  no  complaint  by 
creditors  of  his  conduct  in  premises. — 
Racouillat  v.  Requena,  36  Cal.  651,  654,  655. 

8.  Support  of  ward— -In  general, — In  case 
of  guardian  In  law  his  duty  is  merely  to 
invest  and  preserve  fund  and  apply  its 
earnings  to  support  of  ward,  and  where  it 
is  insufficient  he  may  appeal  to  court  to 
obtain  an  order  to  apply  part  of  principal 
of  ward's  estate  to  his  support.  In  case 
of  a  parent  who  has  been  appointed  guard- 
ian an  added  duty  is  imposed.  He  is  not 
only  guardian  in  law,  but  is,  as  well,  guard- 
ian by  nature,  and  it  is  his  duty  as  parent 
to  support  child  (Civ.  Code  SS  196,  197).— 
Estate  of  Ceas,  134  Cal.  114,  116,  66  Pac.  187. 

As  to  enforcing  right  of  maintenance,  see, 
post,  {  1771  and  note. 

As  to  liability  of  domestic  guardian, 
saving  property  belonging  to  ward,  for 
Maintenance  of  ward  residing  In  another 
■tate  and  who  has  a  guardian  In  such  other 
state,  see  note  39  Am.  Dec.  65. 


Am  to  maintenance  of  ward,  see  note  89 
Am.  St.  Rep.  299-302. 

As  to  maintenance  and  education  of 
ward,  see,  post,  9  1771  and  note. 

As  to  requirement  that  guardian  shall 
keep  expenditure  within  income  of  ward 
and  not  encroach  upon  principal,  see  notes 
49  Am.  Dec.  567;  67  Am.  Dec.  224;  75  Am. 
Dec.  448. 

As  to  when  court  can  authorise  encroach- 
ment upon  principal  for  maintenance  of 
ward,  see  note  49  Am.  Dec.  659. 

As  to  maintenance  of  ward,  when  father 
Is  living,  see,  ante,   8  1757. 

As  to  support  of  child  from  estate  of 
parent  who  dies  without  providing  for  sup- 
port of  child,  see  Kerr's  Cyc.  Civ.  Code,  2d 
ed.,  §  205. 

4.  Same— Agreement  of  third  person  to 
support  ward.  —  Where  it  appears  that 
guardian  has  plenty  of  money  to  support 
ward  and  that  she  is  an  old  lady,  paralyzed, 
helpless,  and  needing  care  of  nurse  at  all 
times,  it  is  duty  of  guardian  and  of  court 
to  see  that  she  has  all  necessary  comforts 
that  may  be  supplied  to  her  during  her 
last  days,  even  if  it  takes  principal  for 
such  purpose,  regardless  of  an  alleged 
agreement  between  such  ward  and  con- 
testant, whereby  contestant  agreed  to  sup- 
port ward  during  remainder  of  his  life  in 
consideration  of  conveyance  of  reversion 
of  certain  real  estate  to  take  effect  after 
death  of  ward;  and  where  expenditures  of 
guardian  for  such  purposes  are  reasonable 
in  amount  they  will  be  allowed  to  him,  re- 
gardless of  such  alleged  agreement,  where 
it  does  not  appear  that  it  had  been  per- 
formed. Existence  of  such  an  agreement 
and  fact  as  to  whether  or  not  contestant 
performed  it  and  consideration  for  convey- 
ance to  contestant  are  matters  that  may 
be  determined  in  other  suits  under  proper 
issues.  Court  will  not  allow  ward  to  be 
deprived  of  suitable  food,  clothing,  and 
medical  attendance  in  order  that  estate 
may  be  larger  or  that  some  distant  relative 
might  be  benefited. — Estate  of  Hayden,  146 
Cal.  73,  75,  79  Pac.  588. 


§1771.  MAINTENANCE,  SUPPORT,  AND  EDUCATION  OF  WARD, 
HOW  ENFORCED.  When  a  guardian  has  advanced,  for  the  necessary  main- 
tenance, support,  or  education  of  his  ward,  an  amount  not  disproportionate  to 
the  value  of  his  estate  or  his  condition  of  life,  and  the  same  is  made  to  appear 
to  the  satisfaction  of  the  court,  by  proper  vouchers  and  proofs,  the  guardian 
must  be  allowed  credit  therefor  in  his  settlement.  Whenever  a  guardian  fails, 
neglects,  or  refuses  to  furnish  suitable  and  necessary  maintenance,  support,  or 
education  for  his  ward,  the  court  may  order  him  to  do  so,  and  enforce  such 
order  by  proper  process.  Whenever  any  third  person,  at  his  request,  supplies 
a  ward  with  such  suitable  an4  necessary  maintenance,  support,  or  education, 
and  it  is  shown  to  have  been  done  after  refusal  or  neglect  of  the  guardian  to 
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supply  the  same,  the  court  may  direct  the  guardian  to  pay  therefor  out  of  the 
estate,  and  enforce  such  payment  by  due  process. 

History:     Enacted  March  11,  1872. 


MAINTENANCE  AND  EDUCATION  OP 

WARD. 

1.  Enforcing  maintenance. 

2.  Duty  to  secure  family  allowance. 

3.  Reimbursement    for    necessaries    advanced. 

4.  Same — Discretion  of  court. 

5.  Same — Maintenance  earned  by  ward  's  serv- 

ices. 

6.  Same — Rule  when  parent  is  guardian. 

7.  Same — Waiver  of  right. 

A»  to  rapport  of  ward,  see,  ante,  5  1770, 
note   pare.   3,  4. 

1.  Enforcing  maintenance. — In  order  to 
authorize  court  to  compel  one  who  has  been 
appointed  guardian,  but  who  has  never 
qualified  by  giving  bond  required  by  law, 
to  pay  for  maintenance  of  minors,  it  must 
be  shown  that  he  has  received  property  be- 
longing to  them,  as  their  guardian,  or  by 
virtue  of  his  appointment. — Murphy  v.  Su- 
perior Court,  84  Cal.  594,  597,  24  Pac.  310. 

2.  Duty  to  aeenre  family  allowance. — 
The  question  is  one  of  discretion.  The 
guardian  should  pursue  the  course  which 
would  best  subserve  the  interests  of  his 
wards.  He  is  bound  to  use  only  such  care, 
diligence  and  sound  judgment  as  a  man  of 
ordinary  prudence  would  exercise  in  matters 
of  personal  concern,  and  is  not  expected  to 
be  an  insurer  of  the  wisdom  of  the  course 
adopted;  and  when  a  guardian,  confronted 
with  the  problem,  uses  his  best  judgment, 
and  acts  with  ordinary  diligence  and  pru- 
dence, in  good  faith  with  a  view  to  the 
proper  discharge  of  his  duty,  it  is  erroneous 
for  the  court  to  disallow  his  accounts  for 
the  support  of  his  wards  during  their  mi- 
nority.— Estates  of  Boyes,  151  Cal.  151,  90 
Pac.   454. 

3.  Reimbursement  for  neeesaarlea  ad- 
vanced. — Former  probate  court  had  no  au- 
thority under  act  relating  to  guardians  to 
compel  guardian  of  estate  of  minor  to  re- 
fund out  of  latter's  estate  moneys  advanced 
by  guardian  of  person  of  minor  for  his 
support  and  education,  nor  even  on  appli- 
cation of  minor  himself  to  compel  guardian 
to  advance  out  of  such  estate  necessary 
sums  for  his  support.  Only  provision  made 
to,  compel  performance  of  his  duty  was  by 
suit  on  guardian's  bond  or  by  invoking 
more  efficient  remedy  to  be  found  in  re- 
moving guardian  and  appointing  more  faith- 
ful person  to  execute  trust. — Swift  v. 
Swift,   40  Cal.  456,  458. 

Aa  to  allowance  for  expenditure*  made 
for  rapport  of  minor  without  order  of 
court,  see  note  41  Am.  Dec.  189. 

Aa  to  allowance  to  parent  for  support  of 
child,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §  201 
and  note. 


Aa  to  beneficial  legal  service*  rendered 
to  minor,  aa  neccaaarlea,  see  briefs  60 
L.  R.  A,  129,  61  L,.  R.  A.  567. 

4.  Same  — -  Discretion  of  court.  —  Much 
must  be  left  to  discretion  of  court  in  mak- 
ing allowances  for  board  and  lodging  fur- 
nished to  incompetent.  Court  is  not  bound 
by  uncontradicted  opinions  of  witnesses. — 
Estate  of  Averill,  6  Cal.  Unrep.  774.  66 
Pac.  14. 

5.  Same— 'Maintenance  earned  by  'ward** 
service*. — Guardian  should  not,  in  Settling 
his  account,  be  allowed  anything  for  board 
of  wards,  where,  during  period  of  guard- 
ianship, they  resided  with  their  elder 
brother,  and  it  does  not  appear  that  their 
board  was  worth  more  than  their  services 
were  worth  to  him,  and  there  was  no 
specific  agreement  made  between  brother 
and  guardian  that  latter  should  pay  former 
for  boarding  children,  only  evidence  on 
point  being  that  at  time  that  minors  went 
to  reside  with  their  brother,  guardian  made 
statements  that  their  board  would  be  paid, 
and  where  it  appears  that  no  demand  was 
ever  made  by  such  brother  for  payment, 
and  no  specific  amount  was  ever  claimed 
by  him  to  be  due  on  such  account,  and  tes- 
timony shows  that  immediately  upon  bring- 
ing of  action  of  minors,  years  afterwards, 
for  an  accounting,  guardian  voluntarily 
went  to  elder  brother  and  gave  him  his 
personal  note  for  sum  which  he  claims  in 
his  account  for  board  of  children. — Estate 
of  Eschrich,  86  Cal.  98,  101,  24  Pac.  634. 

As  to  allowance  for  sums  expended  for 
maintenance  of  ward  who  resided  with 
guardian's  family,  see  note  57  Am.  Dec.  227. 

6.  Same— Rule  when  parent  la  guardian. 

Father  who  has  been  appointed  guardian 
of  estate  of  his  child  is  not  entitled  to 
credit  for  Sums  alleged  to  be  paid  out  for 
care  and  maintenance  of  child  where  from 
evidence  it  appears  that  in  making  agree- 
ment for  care  and  maintenance  of  child  he 
did  not  claim  to  be  acting  as  guradian; 
that  he  had  not  in  fact  paid  entire  sum  fof 
which  he  claimed  credit,  but  had  given  his 
personal  notes  for  part  thereof:  that  part 
of  payments  actually  made,  were  made  for 
period  of  three  years  before  he  had  re- 
ceived any  funds  belonging  to  estate,  but 
that  from  about  time  that  he  had  received 
money,  for  period  of  several  years,  until  he 
left  state,  he  was  insolvent;  and  where  it 
also  appears  he  is  unable  to  produce  any 
vouchers  or  show  how  he  had  disposed  of 
money  of  estate — in  such  case,  it  appears 
that  father  made  agreement  and  such  pay- 
ments as  were  proved  as  father,  and  not  as 
guardian,  and  that  he  had  appropriated 
money  to  his  own  use. — Estate  of  Ceas,  134 
Cal.   114,   117,   66   Pac.    187. 

As  to  maintenance  during  life  of  father 

see,  ante,  §  1757. 
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Cfc.  XIV,  Art.  III.]      POWERS  IN  PARTITION— RETURN   OF  INVENTORY.  §§1772,1773 

7.     8aa*e— Wafrer    of     right. — Estate     of  that    no   charges    should   be    made   agtinst 

deceased    guardian    in    not    entitled,    in    an  ^ard   for  any   moneys   loaned   him.   or   for 

action  brought  by  ward  for  an  accounting  any  expenses  she  had  Incurred  on  his  ac- 

to  credit  for  expenses  incurred  by  guardian  count  during  his  lifetime. — Porter  v.  Fille- 

in   maintaining  ward   during   his   minority,  brown,   119   Cal.   286,   287,   288,  51   Pac.   322. 
where  such  guardian   by  her  will   directed 

§  1772.  GUARDIANS,  POWERS  OF,  IN  PARTITION.  The  guardian  may 
join  in  and  assent  to  a  partition  of  the  real  or  personal  estate  of  the  ward, 
wherever  such  assent  may  be  given  by  any  person ;  provided,  that  such  assent 
can  only  be  given  after  the  court  having  jurisdiction  over  said  estate  shall  grant 
an  order  conferring  such  authority,  which  order  shall  only  be  made  after  a  hear- 
ing in  open  court  upon  the  petition  of  the  guardian  after  notice  of  at  least  ten 
days,  mailed  by  the  clerk  of  the  court  to  all  the  known  relatives  of  the  ward 
residing  in  the  county  where  the  proceedings  are  pending.  The  guardian  may 
also  consent  to  a  partition  of  the  real  or  personal  estate  of  his  ward  without 
action,  and  agree  upon  the  share  to  be  set  off  to  such  ward,  and  may  execute  a 
release  in  behalf  of  his  ward  to  the  owners  of  the  shares,  of  the  parts  to  which 
they  may  be  respectively  entitled,  upon  obtaining  from  said  court  having 
jurisdiction  over  said  estate,  authority  to  so  consent  after  a  hearing  in  open 
court  upon  the  petition  of  the  guardian  after  notice  of  at  least  ten  days, 
mailed  by  the  clerk  of  the  court  to  all  the  known  relatives  of  the  ward  residing 
in  the  county  where  the  proceedings  are  pending. 

History:  Enacted  March  11,  1872,  founded  on  81 18,  353  Probate 
Act;  amendment  approved  March  27,  1899,  Stats,  and  Amdts.  1899,  p. 
235. 

1.    Assent  to  partition. — A  decree  in  par-  As  to  appearance  by  guardian,  see,  an  to, 

tition   may    be    erroneous   because    entered  59  373,  1722  and  notes, 
against   infants    by    consent    of    guardians 

representing;  them,  but  is  not  void.     After  *"  to  "****  to  *•**«*>•'  »<*.  ante,  5  796 

court  has  passed  upon  partition,  made  and  no    * 

approved  it,  guardians  of  infants  are  then  As    to   vnardlan's   duties    and    powers    In 

authorized   to  consent   to  judgment  as   en-  partition    of    ward's    property,    Bee,     ante, 

tered.— San    Fernando    v.    Porter,    58    Cal.  §§  783,    793-795J    1675-1685    and    notes;    also 

81,  83.  note  89  Am.  St.  Rep.   315. 

§1773.  GUAEDIAN  TO  RETTJEN  INVENTORY  OF  ESTATE  OF  WABD. 
APPRAISERS  TO  BE  APPOINTED.  LIKE  PROCEEDINGS  W«HEN  OTHER 
PROPERTY  ACQUIRED.  Every  guardian  must  return  to  the  court  a  verified 
inventory  of  the  estate  of  his  ward  within  three  months  after  his  appointment. 
He  must  annually  thereafter,  and  at  such  other  times  as  directed  by  the  court, 
render  a  verified  account  of  the  estate  of  his  ward.  All  the  estate  of  the  ward 
described  in  the  first  inventory  must  be  appraised  by  appraisers  appointed, 
sworn,  and  acting  in  the  manner  provided  for  regulating  the  settlement  of  the 
estates  of  decedents.  Such  inventory,  with  the  appraisement  of  the  property 
therein  described,  must  be  recorded  by  the  clerk  of  the  court  in  a  proper  book 
kept  in  his  office  for  that  purpose  and  whenever  any  ward  is  or  has  been  during 
the  guardianship  confined  in  a  state  hospital  for  the  insane  in  this  state  a  copy 
of  said  inventory  must  be  served  upon  the  secretary  of  the  state  commission  in 
lunacy  or  its  attorney.  Whenever  any  other  property  of  the  estate  of  any 
ward  is  discovered,  not  included  in  the  inventory  of  the  estate  already  returned, 
and  whenever  any  other  property,  has  been  succeeded  to,  or  acquired  by  any 
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ward,  or  for  his  benefit,  the  like  proceedings  must  be  had  for  the  return  and 
appraisement  thereof  and  the  service  of  the  same  as  are  herein  provided  in 
relation  to  the  first  inventory  and  return. 

[Refusal  of  guardian  to  return  inventory.]    If  within  the  time  prescribed, 

or  within  such  further  time,  not  exceeding  two  months  which  the  court  or  judge 

shall  for  reasonable  cause  allow,  the  guardian  neglects  or  refuses  to  return  the 

inventory  or  render  his  account,  the  court,  may,  upon  notice,  revoke  the  letters 

of  guardianship  and  the  guardian  shall  be  liable  on  his  bond  for  any  injury  to 

the  estate,  or  any  person  interested  therein,  arising  from  such  failure. 

History:  Enacted  March  11,  1872,  founded  on  55  19,  354  Probate 
Act;  amendment  approved  April  15,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  68;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  237,  held  unconstitutional,  see  history,  §  5  ante; 
amendment  approved  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  944, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  508;  May  19,  1913,  Stats,  and 
Amdts.  1913,  p.  214.     in  effect  August  10,  1913. 


INVENTORY  OF  ESTATE  OF  WARD- 
APPRAISERS. 

1.  Citation  to  guardian — Requiring  him  to 

' l  report. ' ' 

2.  Same — Applicant  for. 
3,4.  Same — Issuance  of. 

5.  Same — Publication  of. 

6.  Same — Same — Imperfect  copy. 
7,8.  Same — Service  of  citation. 

9.  Verification  of  account. 

1.  Citation  to  guardian— Requiring  him 
to  "report"  is  equivalent  to  requiring  him 
to  "account"  as  report  includes  account,  and 
if  it  be  issued  after  ward  becomes  of  age, 
it  will  be  considered  as  requiring  final  ac- 
count.— Heisen  v.  Smith,  138*  Cal.  216,  218, 
94  Am.  St.  Rep.  39,  71  Pac.  L80. 

A«  to  citation*,  see,  ante,  S9  1707-1711  and 
notes. 

2.  Same — Applicant  for. — It  is  not  neces- 
sary that  person  making  application  re- 
questing court  to  compel  guardian  to  ren- 
der an  account  shall  have  interest  in 
estate.  An  application  on  part  of  brother 
of  ward  is  therefore  sufficient. — Trumpler 
v.    Cotton,   109   Cal.   250,    254,   41   Pac.   1033. 

3.  Same— Issuance  of. — In  guardianship 
proceedings  citation  issues  only  on  order 
of  court. — Heisen  v.  Smith,  138  Cal.  216,  218, 
94  Am.  St.  Rep.  39,  71  Pac.  180. 

4.  Where  order  of  publication  made 
August  18,  1896,  after  reciting  that  citation 
previously  issued  had  not  been  and  could 
not  be  personally  served,  and  that  time  did 
not  remain  to  make  publication  before  re- 
turn day,  directs  "that  citation  theretofore 
issued  be  vacated  and  set  aside,"  and  that 
new  issue  returnable  November  27,  1896, 
and  that  "service  of  said  citation  be  made 
by  publication"  as  directed,  and  citation 
issued  under  its  order — which  is  in  same 
terms  as  original  except  as  to  return  day — 
Js»  dated  August  19,  following  day,  such 
citation  and   order   of  publication   is   valid 


Fact  that  citation  was  not  issued  by  clerk 
until  day  after  order  of  publication  was 
made  does  not  affect  the  validity  of  the 
proceeding  provided  it  be  issued  before 
publication  be  commenced. — Heisen  v. 
Smith.  138  Cal.  216,  217,  94  Am.  St.  Rep.  39, 
71   Pac.   180. 

5.  Snme  —  Publication  of  citation  in 
weekly  newspaper  issued  only  on  Sundays 
is  not  objectionable. — Heisen  v.  Smith,  138 
Cal.  216,  218,  94  Am.  St.  Rep.  39,  71  Pac.  180. 

6.  Snme — Same — Imperfect  copy.  —  Omis- 
sion of  word  "seal"  in  copy  of  citation  pub- 
lished is  not  material  where  its  presence 
on  original  is  otherwise  sufficiently  indi- 
cated, as  by  certificate  of  clerk  contained 
in  published  copy  that  seal  was  attached 
to  original. — Heisen  v.  Smith,  138  Cal.  216, 
218,  94  Am.  St.  Rep.  39,  71  Pac.  180. 

7.  Same  —  Service  of  citation.  —  Citation 
to  guardian  requiring  him  to  account  must, 
under  sections  1789,  1808,  post,  be  served 
upon  him  in  same  manner  as  citations  to 
executors  and  administrators  are  served 
under  section  1709,  ante, — that  is,  in  same 
manner  as  summons  in  civil  action.  If 
guardian  has  absconded  and  Is  without 
state,  service  may  be  made  by  publication. 
-—Spencer  v.  Houghton,  68  Cal.  82,  87,  8  Pac. 
679;  Trumpler  v.  Cotton,  109  Cal.  250,  254. 
41  Pac.  1033.  See  Ashurst  v.  Fountain,  67 
Cal.  18,  19,  6  Pac.  849. 

8.  Order  made  settling-  account  of  guard- 
ian as  presented  by  ward,  upon  failure  of 
guardian  to  account,  is  not  binding  upon 
guardian  or  his  sureties  where  no  citation 
was  issued  or  served  requiring  guardian  to 
account.  Service  upon  him  In  another  state 
of  copy  of  order  of  court  requiring  him  to 
account  is  not  sufficient  service  to  give 
court  jurisdiction  to  make  order  settling 
account  for  him. — Spencer  v.  Houghton.  6S 
Cal.  82,  86,  8  Pac.  679.  See  Ashurst  v.  Foun- 
tain,  67  Cal.   18,   19,  6  Pac.   849. 

An  to  proceedings  a  urn  Inn  t  guardian  who 
ha*  wnsted.  mlamanaged.  or  emhessletl  r.«. 
tmte,  see,  post,  §  1801  and  note. 


8356 


Cfc.  XIV,  Art.  III.]    ACCOUNTING    OF    GUARDIAN— REQUIREMENT    OF. 


11774 


ft.  Verification  of  aceoant,  where  actual 
care  and  custody  of  ward  and  management 
of  his  estate  has  been  intrusted  by  guard- 
fan  to  relatives  of  ward  conversant  with 
affairs  of  latter,  may  be  made  by  such  rela- 


tives and  by  guardian,  latter  swearing  that 
he  believes  relatives'  statement  to  be  true. 
— Racouillat  v.  Requena,  36  Cal.  651,  652, 
655. 


§  1774.  ACCOUNT  OF  GUARDIAN.  The  guardian  must  upon  the  expira- 
tion of  a  year  from  the  time  of  his  appointment  and  as  often  thereafter  as  he 
may  be  required,  present  his  account  to  the  court  for  settlement  and  allowance ; 
provided,  that  no  account  of  the  guardian  of  any  insane  person,  who  is  or  has 
been  during  such  guardianship  confined  in  a  state  hospital  in  this  state,  shall  be 
settled  or  allowed  unless  notice  of  the  settlement  of  said  account  shall  have 
been  first  given  to  the  secretary  of  the  state  commission  in  lunacy  or  its 
attorney  at  least  five  days  before  the  hearing.  The  termination  of  the  relation 
of  guardian  and  ward  by  the  death  of  either  guardian  or  ward  or  by  the  ward 
attaining  his  majority  or  being  restored  to  capacity  shall  not  cause  the  court 
to  lose  jurisdiction  of  the  proceeding  for  the  purpose  of  settling  the  accounts 
of  the  guardian. 

History:  Original  section  relating  to  settlement  of  guardians, 
enacted  March  17,  1872,  founded  on  §§  35,  370  Probate  Act;  amend- 
ment approved  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  68; 
repeal  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  237,  held  unconstitutional,  see  history,  §  5  ante;  amendment 
approved  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  228;  repeal  ap- 
proved March  23,  1907,  Stats,  and  Amdts.  1907,  p.  945,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  509;  enactment  of  present  section  approved  May 
19,  1913,  Stats,  and  Amdts.  1913,  p.  215.     In  effect  August  10,  1913. 

Editorial  Note:  Another  amendment  of  1907  which  may  not  be  car- 
ried down  by  the  repeal  of  the  first  amendment,  is  given  as  §  1774  [a], 
post. 


ACCOUNT  OF  GUARDIAN. 

1-4.  Accountability  for  loss  to  estate. 

5.  Same — Mingling   of  trust   funds  with 
guardian's  own. 

6-9.  Same — Same — Election  of  remedies  on 
part  of  ward. 

10- 12.  Same — Negligent  management. 

13- 15.  Same — Principal  lost  carries  interest. 

16- 18.  Same  —  Same  —  Compound   interest, 
when. 

19.  8ame — Same — Purpose  of  rule. 

20.  Accounts  of  absconding  and  deceased 

guardians — Absconding  guardian. 
21,22.  Same— Deceased   guardian — Action   to 
charge  administrator  as  trustee. 

23.  Same — Same — Equitable  action  for  ac- 

counting. 

24.  8ame — Same  —  Same  —  Action  at  law 

convertible  into  equitable,  when. 

25.  Same — 8ame — Sureties  may  be  joined 

as  defendants. 
-6,27.  Same — Guardian  de  facto. 

28.  Same  —  Same  —  Compensation  not  al- 

lowable to. 

29.  Same — Insane  guardian. 

3'J,31.  Appeal— May    be   taken    within   sixty 
days. 

32.  Same — Bill  of  exceptions. 


33.  Same — Findings  conclusive  in  absence 

of  evidence. 

34.  Same  —  Objections     to    account    first  ' 

raised  on  appeal. 

35.  Contest — Administrator  of  deceased  in- 

competent. 

36,  37.  Same — Findings  unnecessary. 

38.  Same — Modification  of  decree. 

39.  Discharge — Guardian  may  obtain  order 

or  decree. 

40.  Disputed  claims  against  estate. 
41,42.  Duty  to  account — Annual  accounts. 

43.  Same — Final  account. 

44.  Same  —  Same  —  Failure  to  make,  is 

breach  of  bond. 

45.  Same  —  Same  —  Improper   designation 

of,  as  annual  account. 

46.  Guardian   of   incompetent — Contesting 

final  account. 

47.  Same  —  Insane  person — Death — Settle- 

ment by  guardian — Jurisdiction. 

48.  Itemized  statement. 

49.  Jurisdiction  to  settle  accounts. 

50-  53.  Same— After  ward  attains  majority. 
54, 55.  Same — Conclusiveness  of  settlement  by 
probate  court. 

56.  Same — Same — Annual  account. 

57.  Same  —  Same  —  Same  —  Only      prima 

facie  evidence  of  correctness. 
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68.  Same  —  Same  —  Attack   by  cross-com- 
plaint in  action  on  bond. 

59,60.  Same  — Same  —  Belief   in   equity   for 
fraud. 

61,  62.  Same — Same  —  Same  —  Form  of  com- 
plaint. 

63.  Same — Same — Same — Surcharging    an 

account. 

64.  Same — Same — Sureties  bound  by. 

65.  Mortgage  for  moneys  appropriated  by 

guardian — Is  binding. 

66.  Purpose  of  accounts. 

67.  Settlement  of — After  death  of  ward. 
68,  69.  Same — Between  guardian  and  ward. 

70.  Same — Same— Doctrine    of   undue   in- 

fluence presumed. 

71.  Same — Not  refused  because  of  delega- 

tion of  management. 

72.  Statute  of  limitations — During  period 

of  administration. 

73-  75.  Same — Subsequent  to  ward  's  majority. 

76.  Same — Waiver  of. 

See,  post.  S  1774[a]  and  history. 

Aa  to  verification  of  account,  see,  ante, 
9  1773  and  note. 

1.  Accountability  for  loaa  to  estate. — By 

securing:  consent  of  court  In  making  Invest- 
ments of  ward's  property  guardian  may  in- 
vest ward's  estate  without  risk  to  himself. 
Failing*  to  do  so,  and  presuming:  to  act  upon 
his  own  responsibility,  he  is  held  to  strict 
accountability,  and  is  held  liable  for  any 
resulting  loss. — Estate  of  Carver,  118  Cal. 
73,   74,   50  Pac.   22. 

2.  Where  guardian,  without  order  of 
court,  loans  money  belonging:  to  his  ward, 
taking  therefor  note  of  borrower  and  mort- 
gage upon  real  estate,  which  is  ample 
security  for  loan,  and,  in  transaction,  acts 
in  perfect  good  faith  with  his  ward,  and 
with  ordinary  care  and  prudence,  he  will 
not  be  liable  for  loss  resulting-  to  estate  by 
reason  of  subsequent  depreciation  in  value 
of  security  and  his  inability  to  collect  full 
amount  of  loan  from  borrowers,  merely  by 
reason  of  his  failure  to  obtain  order  of 
court  authorizing-  such  transaction. — Estate 
of  Curtis,   121  Cal.  468,  473,   53  Pac.  936. 

3.  Is  it  not  in  all  cases  duty  of  guard- 
ian, upon  non-payment  of  interest  falling 
due  upon  note  secured  by  mortgage,  to  pro- 
ceed at  once  to  foreclose  such  mortgage. 
Where  it  appears  that  mortgagee  is  in 
straitened  circumstances,  and  that  mort- 
gaged property  would  be  insufficient,  upon 
forced  sale,  to  satisfy  judgment  including 
costs,  and  that  other  property  belonging  to 
mortgagee  is  heavily  encumbered,  and  that 
deficiency  Judgment  could  not  be  collected 
therefrom;  that  at  time  value  of  real  prop- 
erty is  depressed;  that  mortgagee  is  en- 
gaged in  enterprises  which  may  result  in 
placing  him  in  better  financial  condition, 
and    which    may    enable    him    to    pay    his 


debts;  and  that  if  guardian,  without  any 
dishonest  or  improper  motives,  delays  fore- 
closure of  mortgage  because  of  his  conclu- 
sion that  it  would  be  no  better  for  estate 
for  him  to  foreclose,  and  that  it  would  be 
Just  as  well  to  wait  and  permit  mortgagee 
to  raise  money  out  of  other  resources  to 
pay  it;  and  that  guardian  is  not  negligent, 
but  has  sought  competent  advise  relating 
to  such  matters,  he  should  not  be  charged 
in  his  account  with  amount  of  mortgage 
loan,  and  interest  thereon.  If  as  result  of 
investigation  and  consideration  by  reason- 
able man  acting  in  good  faith,  conclusion 
reached  is  that  action  should  be  deferred, 
consequent  omission  to  act  is  not  negli- 
gence. It  frequently  happens  that  indul- 
gence to  debtor  is  matter  of  prudence  on 
part  of  creditor. — Estate  of  Schandoney.  133 
Cal.  386,  393,  66  Pac.  877.  See  EUig  v. 
Naglee,    9    Cal.    683,    695;    Estate    of   Moore. 

96  Cal.  522,  525,  31  Pac.  584;  Estate  of  Cou- 
sins.  Ill  Cal.  441,   449,   44  Pac.  182. 

4.  Where  guardian  fails  to  render  ac- 
counts during  period  of  several  years,  dur- 
ing which  time  he  has  entered  into  certain 
transactions  which,  notwithstanding  that 
they  were  entered  Into  in  perfect  good  faith 
with  his  ward,  and  with  ordinary  care  and 
prudence,  resulted  in  loss  to  estate,  not  be- 
cause of  negligence  of  guardian,  but  be- 
cause of  depreciation  of  value  of  securities, 
guardian  will  not  be  held  liable  for  such 
loss  merely  because  of  his  failure  to  render 
annual  accounts  concerning  such  transac- 
tions, where  it  does  not  appear  that  his 
delay  in  rendering  such  accounts  caused 
any  loss  to  estate. — Estate  of  Curtis,  121 
Cal.  468,  472,  473,   53   Pac.   936. 

Aa  to  investment  wnleb  ffaarelan  may 
make  without  being;  liable  for  loaa,  see 
notes  32  Am.  Dec.  208;  40  Am.  Dec.  506-618; 

97  Am.  Dec.  455. 

8.  Same  —  Hingllnn;  of  trmmt  fanda  with 
vnardlan's  own.  —  Where  guardian  invests 
money  of  ward's  and  takes  security  in  his 
own  name,  he  will,  upon  election  of  ward, 
be  chargeable  with  any  resulting  loss,  not- 
withstanding his  entire  good  faith  in  mat- 
ter. Under  provisions  of  our  code  such 
taking  of  security  in  name  of  guardian 
amounts  to  mingling  of  trust  funds  with 
his  own,  notwithstanding  entire  good  faith 
in  matter.  It  was  so  held  in  case  where 
guardian  loaning  money  to  mother  and 
stepfather  of  minors,  consulted  his  bonds- 
men as  to  advisability  of  loan,  and  value 
of  security  offered,  and  where  evidence  dis- 
closed no  intention  whatever  of  guardian 
to  profit  by  transaction,  and  where,  at  time 
loan  was  made,  security  taken  was  ample, 
but  had,  prior  to  time  of  accounting,  de- 
preciated because  of  prevailing  depression 
and  hard  times,  but  where  guardian  had 
made  loan  without  approval  of  court,  and 
had  taken  security  in  his  own  name,  with- 
out reporting  to  court  until  required  to  do 
so  by  citation. — Matter  of  Bane,  120  Cal. 
533.  535,  538,  65  Am.  St.  Rep.  197,  52  Pac! 
852. 
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6.     Some  —  Same  —  Election    of    remedies 
•»    part    of    ward.  —  If    guardian     mingled 
funds  of  ward  with  his  own,  and  thereafter 
dies   without    accounting,    remedy    of    ward 
depends  upon  circumstances  of  case.  Where 
trustee,    in    violation    of   his    trust,    invests 
trust  property  or  its  proceeds  in  any  other 
property,  cestui  que  trust  may  elect  to  hold 
substituted  property  subject  to  trust,  or  to 
hold    trustee    personally   liable    to    him    for 
breach   of  trust.     Former   he  can   do,   how- 
ever, only  when  he  can  follow  and  identify 
property    either    in    its    original    or   substi- 
tuted form.     If  this  can  not  be  done,  right 
of  cestui  que  trust  to  elect  is  gone,  because 
its  exercise  has  become  impossible,  and  he 
Is   therefore   forced    to    rely   upon   personal 
liability   of   trustee.     When    thus   forced   to 
rely    upon     personal     liability     of     trustee, 
cestui  que  trust  occupies   position   towards 
estate  of   trustee  which   is   no  better   than, 
but  is   identical   with,   that   of   simple   con- 
tract creditor.     He  has  no  special  lien  upon 
general  estate  of  trustee  which  is  superior 
to  that   of  any  other  creditor;   for  specific 
property    covered    by    trust    is    gone,    and 
nothing   is   left   to   cestui   que   trust   except 
naked  claim  for  damages  generally  on  ac- 
count of  breach,   to  be  obtained  by  action 
at   law,   attended   by   all   incidents   of   like 
action  on  behalf  of  one  who  is  not  benefi- 
ciary   of    trust. — Lathrop    v.    Bampton,    31 
Cal.  17,  23. 

7.  Where  guardian  has  come  into  pos- 
session of  personal  property  belonging  to 
his  ward,  and  converted  it  to  his  own  use, 
ward  may,  after  attaining  his  majority, 
waive  tort  and  sue  in  assumpsit  for  his 
share  of  purchase  money,  or,  if  guardian  in 
rendering  his  accounts  had  falsely  omitted 
therefrom  any  reference  to  controverted 
property,  ward  may  sue  for  an  accounting 
In  court  of  equity. — Latalllade  v.  Orena,  91 
Cal.  565,  580,  25  Am.  St.  Rep.  223,  27  Pac. 
•24. 

8.  Where  guardian,  after  majority  of 
ward,  proceeds  with  foreclosure  suit  and 
bids  In  property  at  foreclosure  sale  and 
compromises  with  defendants  by  accepting 
from  them  certain  lots  in  settlement  of  de- 
ficiency judgment,  such  acts  are  unauthor- 
ised and  can  not  be  settled  in  guardian's 
accounts,  and,  unless  ratified  by  ward, 
must  be  treated  as  conversion  of  ward's 
property  to  his  own  use,  for  which  ward 
may  recover  in  an  action  at  law. — Estate 
of  Curtis,  121  Cal.  468,  476,  477,  53  Pac.  936. 

9.  Where  wards  are  entitled  to  deed 
from  government  for  land  formerly  held  by 
their  deceased  mother,  deed  made  by  gov- 
ernment to  guardian  personally  is  void. 
and  wards  may  thereafter  maintain  action 
against  such  guardian  for  recovery  of  their 
Interests. — Lataillade  v.  Orena.  91  Cal.  565, 
25  Am.  St.  Rep.  223,  27  Pac.  924. 

!•.    Same— Negligent     management. — The 

guardian  should  not  be  allowed  credit  for 
money  which  he  loaned  without  taking 
security   therefor    or    any    evidence    of    in- 


debtedness, loan  having  been  made  solely 
on  promise  of  borrower  to  execute  note  and 
mortgage  upon  land  which  she  contem- 
plated buying,  but  which,  however,  she 
failed  to  do. — Estate  of  Post,  57  Cal.  273, 
274. 

11.  If  upon  settlement  of  his  account,  if 
it  be  found  that  guardian  had  Invested  por- 
tion of  ward's  estate  in  loans  upon  inade- 
quate security,  which  were  not  such  as 
prudent  business  man  would  have  made, 
and  that  they  were  made  without  advice 
and  consent  of  court,  he  should  be  charged 
with  all  resulting  loss  to  estate. — Estate  of 
Carver,  118  Cal.  73,  74,  60  Pac.  22. 

12.  Loans  by  guardians  or  other  trus- 
tees upon  personal  security,  and  especially 
loans  upon  sole  credit  of  borrower,  have 
always  been  discountenanced  by  courts  of 
equity,  and  are  certainly  Irregular  and  out 
of  usual  course  of  business.  In  such  trans- 
actions, therefore.  It  must  be  held  that  It 
devolves  upon  guardian  to  show  that  he 
acted  in  good  faith,  and  with  due  circum- 
spection and  prudence.  In  absence  of  such 
evidence,  presumption  is  otherwise. — Es- 
tate of  AveriU,  6  Cal.  Unrep.  774,  66  Pac.  14. 

13.  Same — Principal  lost  carries  Interest. 

— Where  guardian,  at  instance  of  parents 
of  ward  and  without  order  of  court,  pur- 
chases land  for  ward,  taking  title  thereto 
in  his  own  name,  purchase  being  made  in 
good  faith  for  benefit  of  ward,  it  at  time 
being  best  judgment  of  guardian  and  of 
parents  of  ward  that  investment  was  good 
one,  court  should  not,  in  settling  accounts 
of  such  guardian,  where  It  charges  him 
with  funds  so  expended,  and  interest 
thereon,  charge  him  with  interest  at  rate 
exceeding  legal  rate. — Estate  of  Cousins, 
111  Cal.  441,  462,  44  Pac.  182. 

14.  Where  guardian  acts  In  good  faith 
In  making  loan,  but  makes  it  upon  inade- 
quate security,  and  does  not  make  any  use 
for  himself  of  funds,  and  makes  no  profit 
to  himself,  law  does  not  fix  penalty  in 
nature  of  smart  money,  but  charges  him 
with  statutory  rate  of  Interest  only.  Order 
of  court  decreeing  that  he  shall  keep  real 
estate  and  account  to  ward  for  money 
loaned,  charging  him  with  interest  at  rate 
of  one  per  cent  per  month  In  such  case,  is 
erroneous  as  to  rate  of  interest,  although 
there  may  be  evidence  showing  that  guard- 
ian might  have  loaned  money  at  rate  of 
one  per  cent  per  month.  Latter  had  right 
to  determine  for  himself  whether  he  would 
loan  at  statutory  rate  or  take  risk  of  loan- 
ing at  Increased  rate.  —  Guardianship  of 
Cardwell,  55  Cal.  137,   142. 

15.  Guardian  who  has  mingled  funds  of 
ward  with  his  own  should  be  charge  1 
simply  with  legal  interest,  where  facts  are 
as  follows:  He  used  said  money  In  his  own 
business  and  deposited  it  in  bank  in  his 
own  name,  and  never,  at  any  time,  kept 
same  separate  and  distinct  from  his  own 
money.  He  could  not  loan  money  all  the 
while,    and     thought     it    better    to    use    it 
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when  he  could  and  charge  himself  with 
regular  interest;  a  good  deal  of  the  time 
it  was  not  used  at  all,  but  sometimes  he 
used  it,  and  it  was  kept  mingled  with  his 
own  funds;  that  he  never  made  any  profit 
on  it;  on  contrary,  it  was  a  loss;  that 
he  may  have  made  profit  in  his  business  in 
which  money  was  used,  but  he  did  not 
know.  In  such  transactions  he  acted  in 
good  faith  and -without  any  intent  to  de- 
fraud his  ward,  and  at  all  times  when  said 
ward,  or  his  parents  for  him,  made  de- 
mands upon  guardian  for  money  for  sup- 
port and  maintenance  of  ward,  such  de- 
mands were  always  complied  with  and 
money  for  such  purposes  on  hand.  Fact 
that  current  rate  of  interest  charged  on 
money  loaned  in  same  county  was  from 
ten  per  cent  to  twelve  per  cent  per  annum 
would  not  affect  rule. — Estate  of  Cousins, 
111  Cal.  441,  444,  446,  44  Pac.  182.  See 
Wheeler  v.  Bolton,  92  Cal.  159,  172,  173,  28 
Pac.  558. 

10.     Same  — -  Same  —  Compound       Interest, 

whci. — Where  evidence  shows  that  guard- 
ian had  converted  money  of  his  wlrds  to 
his  own  use,  and  used  it  for  number  of 
years,  without  accounting  for  it  in  any 
way,  he  is  properly  charged  with  interest 
compounded  annually. — Estate  of  Eschrich, 
85  Cal.  98,  100,  101,  24  Pac.  634.  See  Estate 
of  Stott,  52  Cal.  403,  406;  Estate  of  Clark, 
53  Cal.  355,  359;  Estate  of  Cousins,  111  Cal. 
441,  445,  44  Pac.  182. 

17.  Where  guardian  mingles  funds  of 
ward  with  his  own,  and  uses  them  in  his 
own  business,  or  deposits  them  in  bank  in 
his  own  name,  and  keeps  no  accounts  from 
which  proper  accounting  can  be  rendered, 
and  renders  no  accounts  of  his  guardian- 
ship, guardian  should  be  charged  with  legal 
rate  of  Interest  compounded  annually, 
even  in  absence  of  any  showing  of  fraud 
on  part  of  guardian  relating  to  such  mat- 
ters.— Glassell  v.  Glassell,  147  Cal.  510,  512, 
513,  82  Pac.  42. 

18.  General  rule,  now  thoroughly  well 
established  in  this  state,  as  to  limit  of  lia- 
bility of  trustee  for  mingling  trust  funds 
with  his  own,  and  their  use  in  his  own  busi- 
ness, where  it  is  not  shown  that  larger 
profit  was  realized  therefrom,  is  return  of 
principal  with  legal  interest  thereon  com- 
pounded annually.  This  rule  is  applicable 
alike  to  guardians  and  executors  as  to  other 
trust  relations.  This  rule  was  applied  where 
facts  as  found  by  court  showed  that  invest- 
ment was  made  in  bad  faith;  that  atter  mak- 
ing investment  guardian  resigned  his  trust 
and  thereupon  his  successor  was  duly  ap- 
pointed and  qualified,  and  said  guardian 
offered  to  turn  over  to  said  successor  said 
bonds,  but  that  said  successor  refused  to 
accept  same,  and  that  afterwards  said 
guardian  appropriated  said  bonds  to  his 
own  use  and  disposed  of  same. — Estate  of 
Dow,  133  Cal.  446-450,   65  Pac.   890. 

10.     Same  —  Same  —  Par  pone  of  rale. — 

Adoption  of  rule  of  presumed  profits  to  ex- 


tent of  charging  legal  interest  is  not  for 
punishing  delinquent  trustee,  but  for  pur- 
pose of  attaining  actual  or  presumed  gains, 
and  to  make  certain  that  nothing  of  profit 
or  advantage  remains  to  trustee. — Estate  of 
Cousins,  111  Cal.  441,  446,  447,  451,  44  Pac. 
182.  See  Miller  v.  Lux,  100  Cal.  609.  616,  35 
Pac.  345,  639. 

As  to  criminal  liability  of  guardian  for 
embezzlement  of  funds  belonging:  to  estate 
of  ward,  see  Kerr's  Cyc.  Pen.  Code,  2d  ed.t 
8  506  and  note. 

20.  Accounts  of  absconding  and  deceased 
guardian*  —  Absconding  guardian. — Where 
absconding  guardian  has  gone  without  the 
jurisdiction  of  court,  and  is  not  amenable 
to  process  of  attachment,  and  has  failed 
to  file  his  account,  court,  after  having  ob- 
tained jurisdiction  of  his  person  by  service 
of  citation  by  publication,  has  authority  to 
cause  account  to  be  made  up,  audited,  and 
settled  upon  such  evidence  as  may  be  ad- 
duced. Such  case  is  not  like  that  of  settle- 
ment of  accounts  of  deceased  executor  or 
administrator,  where  separate  suit  in  equity 
must  be  brought  for  settlement  of  accounts, 
as  court  still  retains  jurisdiction  of  subject- 
matter,  and  by  substituted  service  obtains 
jurisdiction  over  person  of  guardian,  under 
statute  designating  specifically  means  by 
which  it  shall  obtain  Jurisdiction  of  his  per- 
son. Court  may  refer  taking  and  stating  of 
such  account  to  some  proper  person  to  state 
it. — Trumpler  v.  Cotton,  109  Cal.  250,  254, 
255,   41   Pac.   1033. 

As  to  citation  to  render  account,  see,  ante. 

S  1773  and  note. 

21.  Same— Deceased  guardian— Action  to 
charge  administrator  as  trustee. — Ward  can 
not  maintain  an  action  against  an  adminis- 
trator of  deceased  guardian  to  recover 
fund  alleged  to  have  been  received  by 
guardian  in  trust,  where  it  is  not  shown 
that  claim  has  been  presented  to  adminis- 
trator for  allowance,  or  that  trust  fund  is 
in  hands  of  administrator.  —  Gillespie  v. 
Winn,  65  Cal.  429,  430,  4  Pac.   411. 

22.  Action  against  executor  of  deceased 
guardian  for  recovery  of  money  belonging 
to  ward  and  appropriated  by  guardian  to  his 
own  use,  for  which  he  had  not  accounted  at 
time  of  his  death,  can  not  be  considered  as 
an  action  to  compel  an  accounting,  where 
complaint  does  not  allege  that  executor  has 
come  into  possession  of  trust  funds  or  sub- 
stitute therefor. — Lath r op  v.  Bampton,  31 
Cal.  17,  26. 

23.  Same  •— Same -— Equitable  action  for 
accounting. — A  final  account  presented  by 
guardian  is  properly  addressed  to  probate 
court  that  has  jurisdiction  of  estate  of  ward, 
but,  after  death  of  guardian,  probate  court 
has  no  jurisdiction  to  settle  account  of  de- 
ceased guardian  presented  by  his  executors. 
Presentation  of  such  account  is  no  part 
of  duties  involved  in  administration  of  es- 
tate of  testator:  for  although  property 
which  was  under  control  of  their  testator 
as  guardian  may  have  come  into  hands   of 
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executors,  yet  guardianship  was  a  personal 
tnist  which  did  not  pass  to  them  on  death 
of  testator,  and  property  held  by  him  as 
guardian  did  not  become  assets  in  their 
bands  to  be  administered.  They  merely 
hold  It  for  Its  preservation  until  persons 
whose  estate  it  is,  and  for  whose  benefit 
It  is  held,  can  obtain  settlement  of  trust 
terminated  by  death  of  trustee,  in  proper 
forum,  where  rights  of  all  parties  to  the 
trust  may  be  definitely  determined.  This 
settlement  can  only  be  had  in  court  of 
equity  by  proceeding  against  executors  of 
deceased  guardian,  and  other  necessary 
parties. — In  matter  of  Allgier,  65  Cal.  228- 
230.  3  Pac.  849. 
See.  ante,  8  1754  and  note  pars.  15,  16. 


lame— Action  at  law 
convertible  Into  equitable,  waen. — If  claim 
of  ward  presented  to  estate  of  deceased 
guardian  for  allowance,  sets  out  all  facts 
necessary  to  show  liability  of  guardian  for 
accounting,  action  based  thereon  originally 
commenced  as  an  action  at  law  may  be 
amended  so  as  to  make  it  an  equitable 
action  for  an  accounting. — Porter  v.  Fille- 
brown,  119  Cal.  235,  238,  51  Pac.  322. 


Same— Same— Sureties  may  be  Joined 
■a  defendant*. — Separate  suit  against  ad- 
ministrator of  deceased  guardian  for  pur- 
pose of  settling  accounts  is  not  necessary 
where  action  can  be  maintained  against  his 
sureties.  Entire  matter  may  be  determined 
in  one  suit  for  accounting  by  administra- 
tor and  payment  of  money  found  due  from 
estate  by  sureties. — Zurfluh  v.  Smith,  135 
Cal.   644,   647,   67  Pac.   1089. 

As  to   methods  off  obtaining;  accounts   off 
deceased  guardians.  Bee  note  8  Am.  St.  Rep. 

684. 

2*.  game  Guardian  de  facto. — If  mother 
upon  death  of  father  takes  possession  of  es- 
tate of  children,  and  in  good  faith  maintains 
them  and  cares  for  property,  she  may,  upon 
afterwards  being  appointed  guardian  and 
presenting  her  accounts  as  guardian,  include 
therein  account  of  her  transactions  with 
minors  from  time  of  death  of  their  father  to 
time  of  her  appointment  as  guardian.  For 
transactions  during  such  time  she  Is  charge- 
able in  equity  as  quasi -guardian  or  trustee 
of  their  estates,  and  accounting  must  be 
deemed  in  nature  of  an  accounting  in  equity, 
and  determined  upon  equitable  principles. 
Guardian  de  facto,  who  Is  not  guardian  de 
Jure,  will  be  allowed  to  account  in  equity 
upon  equitable  principles,  and  will  be  al- 
lowed for  all  proper  disbursements  for 
benefit  of  ward.  Mother  will  be  allowed  in 
equity  for  past  maintenance  of  her  children 
from  death  of  their  father  out  of  estate  of 
children,  though  she  has  separate  estate. 
Criterion  for  determining  whether  past 
maintenance  should  be  allowed  is  whether 
chancery  court  would  have  authorized  it  in 
advance.— Estate  of  Beisel,  110  Cal.  267.  275, 
27S,  40  Pac.  961,  42  Pac.  819.  See  Morrison 
v.  Bowman.  29  Cal.  337,  353. 
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27.  An  account  filed  in  superior  court  en- 
titled "In  the  matter  of  guardianship  of 
Gustave  H.  Beisel  and  George  D.  Beisel" 
will,  nevertheless,  be  treated  as  an  account- 
ing in  equity,  where  account  is  filed  by 
mother  who,  upon  death  of  her  husband, 
father  of  minors,  took  charge  of  estate  in- 
herited by  minors  and  thereafter  in  good 
faith  cared  for  same,  and  from  proceeds 
thereof  maintained  children,  notwithstand- 
ing that  she  was  thereafter  duly  appointed 
guardian  of  one  of  such  children,  and  that 
third  person  was  appointed  guardian  of  es- 
tate of  another  of  such  minors.  Latter 
guardian  can  not,  on  appeal,  object  on 
ground  of  want  of  jurisdiction  of  lower 
court,  where  it  appears  that  at  hearing  of 
such  account  he  expressly  waived  objections 
to  Jurisdiction.  Such  account,  however, 
should  not  include  items  of  receipts  and  ex- 
penditures concerning  estate  of  third  minor 
who  is  not  formally  made  party  to  such  ac- 
counting.— Estate  of  Beisel.  110  Cal.  267, 
277,  40  Pac.  961,  42  Pac.  819.  See  Estate  of 
Thompson,  101  Cal.  349,  353.  354,  35  Pac. 
991,  36  Pac.  98,  508;  Estate  of  De  Leon, 
102  Cal.   537,   641,  36  Pac.  864. 

As  to  accountability  of  parent  for  posses- 
sion off  property  off  Infant,  see  brief  36 
L.  R.  A.  87. 

28.  Same— Same— Compensation  not  al- 
lowable to. — One  who  receives  money  be- 
longing" to  minor  becomes  trustee  thereof, 
and  as  such  he  must  be  held  to  same  degree 
of  responsibility  as  if  he  had  been  formally 
appointed  guardian.  In  accounting  for  fund 
he  will  not  be  allowed  to  avail  himself  of 
his  fiduciary  character  for  any  object  of 
personal  benefit.  Hence,  he  ought  not  to  be 
allowed  for  any  portion  of  it  which  he  may 
have  appropriated  as  compensation  to  him- 
self for  services  voluntarily  rendered  in 
maintenance  of  his  cestui  que  trust  as 
member  of  his  family. — Starkie  v.  Perry, 
71  Cal.  495,  498,  12  Pac.  508. 

29.  Same— Insane  guardian. — If  after  ap- 
pointment of  guardian  he  himself  becomes 
incompentent  that  fact  will  not  interfere 
with  jurisdiction  of  court  over  estate  of 
ward  and  person  of  guardian,  and  consti- 
tutes no  defense  to  an  action  against  guard- 
ian and  his  sureties  upon  his  official  bond 
to  recover  amount  found  due  ward  upon 
settlement  of  accounts  at  time  of  alleged 
incompetency  of  guardian.  Such  settlement 
is  conclusive.  Court  will  presume  that 
guardian  is  sane  until  suggestion  be  made 
to  it  of  his  incompetency,  when  it  will,  in 
exercise  of  its  authority,  consider  matter, 
and,  if  true,  appoint  some  other  person  to 
represent  him  in  settlement  of  his  accounts. 
— Brodrlb  v.  Brodrib,  56  Cal.  563;  Lataillade 
v.  Orena,  91  Cal.  565,  25  Am.  St.  Rep.  223, 
27  Pac.   924. 

30.  Appeal— May  be  taken  within  sixty 
days. — Settlement  of  guardian's  account  is 
a  proceeding  in  which  appeal  from  probate 
court  to  supreme  court  may  be  taken  at  any 
time  within  sixty  days  after  entry  of  order. 
—Cook  v.  Ceas,  143  Cal.  221,  226,  77  Pac.  65. 
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SI.  Guardian  has  right  to  appeal  from 
order  of  probate  court  ordering  him  to  pay 
contested  claim  against  estate  of  hla  ward. 
— Estate  of  Breslin,  135  Cal.  21-23,  66  Pac. 
962. 

32.  Same  — BUI  off  exceptions. — If  upon 
appeal  by  guardian  from  an  order  settling 
his  final  accounts,  former  ward  proposed 
certain  amendments  to  proposed  bill  of  ex- 
ceptions, one  of  which  was  that  certain 
book  of  accounts  which  had  been  produced 
by  guardian  at  hearing,  on  his  cross-exam- 
ination, and  which  was,  by  ward's  counsel, 
placed  in  evidence,  should  be  inserted,  and 
if  such  proposed  amendment  be  allowed  by 
court  and  bill  settled  and  order  engrossed 
as  settled,  but  upon  attempt  to  engross  bill 
as  directed,  It  is  found  that  pages  of  book 
containing  account  have  been  torn  out  and 
completely  destroyed,  court  is  not  justified 
in  refusing  to  settle  and  certify  bill  of  ex- 
ceptions until  guardian  produces  missing 
papers  where  there  is  no  evidence  that  de- 
struction was  caused  by  guardian,  or  with 
his  knowledge,  and  where  court  has  not  in- 
vestigated that  matter.  In  such  case,  it  is 
duty  of  court  to  assist  appellant  in  making 
up  record,  and  writ  of  mandate  will  lie  to 
compel  trial  court  to  assist  in  making  up 
such  record  and  to  settle  and  certify  bill 
of  exceptions.  Bill  should  state  all  facts  in 
case  so  far  as  possible.  Admission  made  for 
purpose  of  argument  and  for  want  of  proof 
upon  hearing  of  mandamus  that  mutilation 
was  caused  by  ward  will  be  binding  upon 
lower  court  in  settling  bill  of  exceptions. — 
Crooks  v.  Superior  Court,  136  Cal.  23,  24,  26, 
68  Pac.  96. 


Same— Findings  eonclnslve  la  absence 
of  evidence. — On  appeal  by  contestant  from 
order  settling  guardian's  accounts,  finding 
of  court  that  all  items  thereof  as  presented 
are  true  and  correct  must  be  taken  as  con- 
clusive, in  absence  of  evidence. — Estate  of 
Dow,  133  Cal.   446,  460,  65  Pac.  890. 

84.  Same  —  Objection*  to  acconnt  first 
rained  on  appeal. — Objection  on  appeal,  by 
executrix  of  deceased  surety  of  guardian, 
that  superior  court  did  not  require  account 
of  guardian  to  show  amount  of  money  act- 
ually invested  in  certain  stocks  and  bonds, 
is  without  merit,  where  it  appears  that  such 
executrix  contested  account,  and  In  her  con- 
test, did  not  specify  such  ground  as  one  of 
objections  thereto,  and  it  also  appears  that 
money  so  paid,  whatever  amount  may  have 
been,  was  received  by  bondsman  of  said 
guardian  whose  estate  is  represented  by  ex- 
ecutrix, and  it  is  not  apparent  how  failure 
in  not  showing  amount  so  invested  can 
prejudice  estate  represented  by  executrix. 
— Estate  of  Dow,  133  Cal.  446,  449,  65  Pac. 
890. 

35.  Contest— Administrator  of  deceased 
Incompetent  has  right  to  contest  account 
filed  by  guardian  of  incompetent. — Estate  of 
Averill,  6  Cal.  Unrep.  774,  66  Pac.  14. 

As  to  contenting*  final  acconnt  of  guardian 
of  Incompetent,  see  par.  46,  this  note. 


36.  Same  —  Findings      unnecessary. — In 

procedings  to  contest  account  of  guardian, 
express  findings  are  unnecessary.  All  facts 
necessary  to  sustain  judgment  or  order  of 
lower  court  will  be  presumed  on  appeal. — 
Estate  of  Averill,  6  Cal.  Unrep.  774,  66 
Pac.  14. 

37.  Order  of  court  settling  account  need 
not  be  reversed  because  of  failure  of  court 
to  make  findings  when  they  are  not  waived. 
When  findings  are  filed  in  contest  of  this 
kind,  they  may  be  considered  for  purpose 
of  determining  issueB  upon  which  any  find- 
ing is  made,  but  it  is  not  necessary  to  have 
findings  in  such  cases. — Estate  of  Schan- 
doney,  133  Cal.  386,  394,  65  Pac.  877.  See 
Miller  v.  Lux,  100  Cal.  609,  613,  3fr  Pac.  345. 
639;  Estate  of  Levinson.  108  Cal.  450,  455. 
41  Pac.  483,  42  Pac.  479;  Estate  of  Adams. 
131  Cal.  415,  420,  63  Pac.  838. 

38.  Same— Modification  of  decree. — When 
decree  allowing  final  account  is  found  to  be 
erroneous  as  to  an  item  or  items,  appellate 
court  may  direct  decree  to  be  corrected,  and 
as  corrected,  affirm  it. — Estate  of  Adams, 
131  Cal.  416,  420,  63  Pac.  838;  Estate  of 
Schandoney,  133  Cal.  387,  394,  65  Pac.  877. 

39.  Discharge— Guardian  may  obtain  or- 
der or  decree  that  he  has  fully  accounted 
and  paid  over  to  proper  parties  entire  resi- 
due of  estate  after  payment  of  debts  and 
expenses.  Such  decree  is  called  discharge 
(9  1697,  ante),  and  its  effect  is  to  exonerate 
him  and  sureties  on  his  bond.  This  dis- 
charge court  is  prohibited  from  granting 
until  one  year  after  ward's  majority  (Civ. 
Code,  9  257). — Cook  v.  Ceas,  143  Cal.  221, 
223,  228,  229,  234,  77  Pac.  65. 

As  to  discharge,  see  Kerr's  Cyc.  Civ.  Code. 
2d  ed.,  9  257. 

40.  Disputed  claims  against  estate. — Su- 
perior court  sitting  in  probate  has  no  juris- 
diction to  hear  and  determine  disputed 
claim  against  guardian  or  estate.  It  can 
settle  guardian's  account  and  can  allow  or 
reject  any  item  of  expenditure  which  he  had 
deemed  proper  charge  and  paid;  but  when 
there  is  claim  against  estate  which  guard- 
ian contests  as  invalid,  issue  thus  raised 
between  claimant  and  guardian  is  proper 
subject  of  civil  action,  and  can  be  legiti- 
mately brought  before  court  only  by  such 
action.  There  is  no  provision  of  our  code 
on  subject  of  guardian  and  ward  which  un- 
dertakes to  give  probate  court  jurisdiction 
to  determine  contests  between  alleged 
debtors  and  creditors  such  as  Is  involved  in 
contested  claim  of  that  sort.  There  is  no 
provision  at  all  for  presentation  of  claim  to 
guardian  as  there  is  in  case  of  administra- 
tor.— Estate  of  Breslin,  136  Cal.  21,  22,  66 
Pac.  962. 

41.  Duty  to  account— Annual  accounts. — 

Guardian  should  follow  direction  of  statute 
and  make  accounts  and  reports  therein  re- 
quired of  Mm.  His  own  safety,  and  require- 
ments of  business  prudence,  and  welfare  of 
ward  and  his  estate  demand  this.  The  stat- 
ute   does    not    require    annual    accounts    of 
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guardian,  but  it  would  be  better  for  all 
concerned  if  so  made.  At  same  time,  it  can 
not  be  said  that  failure  to  strictly  comply 
with  statute,  or  neglect  to  render  accounts 
with  some  regularity  and  promptness,  nec- 
essarily imposes  punitive  responsibility  upon 
guardian.  If  there  be  losses  to  estate,  ques- 
tion of  guardian's  liability  therefor  depends 
much  upon  circumstances  under  which  loss 
occurred. — Estate  of  Curtis,  121  Cal.  468, 
472,  63  Pac.  936. 

42.  Court  has  jurisdiction  to  examine  and 
settle  an  account  rendered  by  guardian  be- 
fore expiration  of  a  year.  Section,  while 
making  it  duty  of  guardian  to  file  his  ac- 
count upon  expiration  of  year,  does  not 
prohibit  him  from  filing  and  presenting  it 
sooner. — Estate  of  Hayden,  146  Cal.  73,  74, 
75,  79  Pac.   588. 

48.  Snme  —  Pinal  account.  —  By  section 
1754  subdivision  3,  ante,  guardian  is  re- 
quired "at  the  expiration  of  his  trust  to 
settle  his  accounts  with  court,  or  with  ward 
if  he  be  of  full  age,  or  his  legal  represen- 
tative, and  to  pay  over  and  deliver  all  es- 
tates, moneys,  and  effects  remaining  in  his 
hands,  and  due  from  him  on  settlement,  to 
person  who  is  lawfully  entitled  thereto." — 
Estate  of  Curtis,  121  Cal.  468,  474,  53  Pac. 
936. 


44.  Same  —  Same  —  Failure  to  make,  Is 
breach  off  bond. — Failure  to  render  final  ac- 
count of  guardianship  to  probate  court,  and 
to  make  settlement  with  probate  Judge  or 
with  ward,  and  to  deliver  all  property  in  his 
hands  to  ward  when  latter  attains  age  of 
majority,  constitutes  breach  of  his  bond, 
for  which  he  and  his  sureties  are  liable  af- 
ter settlement  of  estate. — Estate  of  Curtis, 
121  Cal.  468,  474,  53  Pac.  936. 

for  fallore  to  ac- 
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rant,  see,  post,  9  1801. 


4S.  Same  —  Santo  —  Improper  domination 
e>f,  mm  annul  account. — Although  account 
may  be  designated  as  an  annual  account, 
nevertheless,  if  it  appears  really  to  have 
been  intended  for  final  account,  and  guard- 
ian had.  prior  to  settlement  of  such  account, 
resigned  his  trust  and  another  had  been  ap- 
pointed in  his  place,  it  may  be  properly 
treated  by  court  as  final  account  and,  as  to 
him  and  sureties  on  his  bond,  it  is  a  final 
account.  A  surety  who  has  appeared  and 
contested  such  account  can  not,  thereafter, 
claim  to  have  been  misled  by  designation 
of  such  account  as  an  annual  account. — Es- 
tate of  Dow,   133  Cal.   446,  449,  65  Pac.  890. 

4*.  Guardian  of  Incompetent— Contesting 
■nal  account. — The  heirs  of  an  incompetent 
have  the  right  to  contest  the  final  account 
of  the  guardian*  of  the  estate. — Estate  of 
Clanton.  171  Cal.  381,  153  Pac.  459. 

An  to  contest  of  final  account  by  adminis- 
trator of  deceased  Incompetent,  see  par.  35. 
this  note. 

47.  Same—Insane  Demon— -Death—* Settle- 
ment by  guardian— Jurisdiction. — Under  the 
provisions  of  the  above  section,  a  court  has 


jurisdiction  in  a  guardianship  proceedings 
of  an  insane  person  to  settle  the  account  of 
the  guardian  after  the  death  of  the  ward. — 
Estate  of  McGue,  180  Cal.  413,  181  Pac.  637. 

As  to  Jurisdiction  to  settle  accounts  of 
guardian  generally,  see  pars.  49-64,  this 
note. 

48.  Itemised  statement.  —  Charges  for 
medical  services  are  sufficiently  itemized 
when  they  show  date  of  payment,  amount, 
person  to  whom  paid,  and  nature  of  services. 
It  is  not  necessary  that  bill  of  physician  or 
of  lawyer  should  contain  each  item  that 
goes  to  make  up  charge.  If  amount  of 
charge  is  disputed,  or  if  it  is  denied  that 
services  were  performed,  court,  on  hearing, 
may  go  into  particulars. — Estate  of  Hayden, 
146  Cal.  73,  76,  79  Pac.  588. 

49.  Jurisdiction  to  settle  accounts. — It  is 

peculiar  province  of  probate  court  to  settle 
accounts  of  guardians,  and  it  has  authority 
to  do  so  even  after  letters  are  revoked. 
Statute  contemplates  that  its  power  in  this 
respect  shall  be  exclusive  in  those  cases  in 
which  necessary  authority  has  been  con- 
ferred. If  rule  were  otherwise,  suit  against 
sureties  on  official  bond  would  often  involve 
settlement  of  complicated  account  before 
jury  instead  of  probate  court,  which  pos- 
sesses peculiar  facilities  for  scrutinizing 
accounts  and  holding  guardian  to  proper 
accountability. — Graff  v.  MeBmer,  52  Cal. 
636-638;  Trumpler  v.  Cotton,  109  Cal.  250, 
256,  41  Pac.  1033. 

•  As     to     limited     Jurisdiction     of     probate 
courts,  see,  ante,  9  1764  and  note  par.  16. 

50.  Same— After   ward   attains   majority. 

— Jurisdiction  remains  in  probate  court,  af- 
ter ward's  majority,  over  estate  in  hands  of 
guardian,  for  purposes  of  accounting  as  to 
transactions  during  minority  of  ward,  but 
not  as  to  any  occurring  after  ward  has  at- 
tained his  majority.  When  that  event  hap- 
pens, ward  is  sui  juris,  and  legal  liability 
which  attaches  to  him  for  any  services  ren- 
dered to  htm  by  his  guardian  arises,  not 
out  of  relation  of  former  guardian  and 
ward,  but  out  of  contractual  relations  es- 
tablished between  them  as  contracting 
parties.  Such  liability  is  not  enforceable 
within  jurisdiction  of  probate  court;  remedy 
upon  it  lies,  not  in  probate  proceedings, 
but  In  action  at  law. — In  matter  of  Allgler, 
65  Cal.  228,  229,  3  Pac.  849;  Estate  of  Curtis, 
121  Cal.  468,  474,  53  Pac.  936. 

51.  An  agreement  between  former  ward 
and  his  late  guardian  that  guardianship 
should  continue,  and  that  as  guardian,  late 
guardian  would  care  for  and  educate  ward, 
is  only  agreement  for  advancement.  It  can 
not  extend  jurisdiction  of  court. — Estate  of 
Kincaid,  120  Cal.  203,  205,  52  Pac.  492. 

52.  Court  retains  jurisdiction  after  ward 
attains  majority  to  compel  an  accounting, 
and  If  such  accounting  has  been  delayed, 
court  has  undoubted  jurisdiction  to  pass 
upon  all  questions  as  to  care  of  estate 
which  guardian  received  as  guardian  during 
wardship  down  to  accounting;  inasmuch  as 
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any  money  or  property  received  from  guard- 
ian by  former  ward  since  reaching:  his  ma- 
jority was  so  much  delivered,  court  would 
also  allow  credit  for  all  such  sums  or  prop- 
erty.— Estate  of  Kincaid,  120  Cal.  203,  204, 
52  Pac.  492. 

63.  Court,  in  settling:  account,  has  no  ju- 
risdiction to  adjust  and  settle,  as  part 
thereof,  transactions  accruing  and  had  be- 
tween guardian  and  ward  subsequent  to 
date  when  latter  reached  his  majority.  Ac- 
counting: is  in  nature  of  proceeding:  in  rem, 
and  estate  is  res  and,  after  majority,  only 
matter  of  which  court  has  jurisdiction. 
Finding:  that  former  ward  was  indebted  to 
former  guardian  would  have  no  force  or 
effect  in  an  independent  proceeding:.  It 
could  affect  estate  only,  and  would  not  even 
be  evidence  to  charge  former  ward  in  an- 
other proceeding.  Decree  binds  neither  ward 
nor  guardian,  except  as  to  estate  which 
guardian  received  as  guardian.  No  juris- 
diction is  given  to  ascertain  balance  against 
a  former  ward,  except  such  as  will  tend  to 
show  what  guardian  must  pay  or  deliver  to 
his  former  ward. — Estate  of  Kincaid,  120 
Cal.  203,  205,  52  Pac.  492. 

54.  Same — Conclu»lvenen*  of  settlement 
by  probate  court. — A  settlement  and  allow- 
ance of  account  is  conclusive  upon  all  par- 
ties In  interest,  except  those  laboring  under 
some  legal  disability,  and  as  to  those,  their 
rights  are  preserved  by  section  237  of  Pro- 
bate Act,  whatever  may  be  the  form  of 
decree. — Racoulllat  v.  Requena,  36  Cal.  651, 
654,   655. 

55.  Court  of  equity  has  no  jurisdiction  to 
re-examine  accounts  of  guardian  which  have 
been  settled  by  probate  court,  in  absence  of 
fraud.  If  only  items  of  account  between 
guardian  and  ward  which  court  deals  with 
in  its  findings  in  an  equitable  action  are 
exclusively  those  contained  in  accounts  set- 
tled by  probate  court,  and  there  is  no  finding 
as  to  fraud  concerning  such  settlement,  de- 
cree revising  and  deducting  from  allow- 
ances previously  made  to  guardian  will  be 
erroneous.  As  to  such  terms,  order  of  pro- 
bate court  is  final  and  conclusive. — Estate  of 
Wells,   140   Cal.   349,    353,    73   Pac.   1065. 

06.  Same— Same— Annual  account. — Set- 
tlement of  annual  account  Is  conclusive  only 
as  to  items  actually  included  therein. — Es- 
tate of  Adams,  131  Cal.  416,  417,  63  Pac.  838. 
See  Walls  v.  Walker,  37  Cal.  424,  426,  99 
Am.  Dec.  290;  Miller  v.  Lux,  100  Cal.  609, 
614,   35   Pac.   345,   639. 

57.  Same— Same— Same— Only  prima  fade 
evidence  of  corrcctuesa. — Where  there  has 
been  no  order  for  investment  or  loan,  set- 
tlement of  intermediate  account  rendered 
subsequent  to  transaction  is  not  conclusive 
upon  right  of  ward  to  question  propriety 
of  guardian's  acts.  Settlement  of  such  ac- 
count is  merely  prima  facie  evidence  of  its 
correctness,  subject  to  be  Inquired  into. 
Section  1789,  post,  provides  that  all  pro- 
ceedings as  to  accounting  and  settlement  of 
account  of  guardian  must  be  had  and  mad" 


as  required  concerning  estates  Qt  deceased 
persons,  but  this  does  not  make  section 
1738,  ante,  as  to  conclusiveness  of  settle- 
ment of  administrator's  account  applicable 
to  guardian's  accounts.  Code  does  not  in 
terms  provide  that  settlement  of  guardian's 
intermediate  account  shall  be  conclusive. — 
Guardianship  of  Cardwell,  55  Cal.  137,  141. 
142. 

58.  Same— Same— Attack  by  cross-corn- 
plaint  In  action  on  bond. — Whether  guardian 
can,  after  settlement  of  his  final  account 
with  probate  court,  attack  such  settlement 
by  cross-complaint  in  an  action  brought 
against  him  and  his  sureties  on  his  official 
bond,  was  discussed,  but  not  decided,  by 
supreme  court.  Court  held  that  settlement 
and  allowance  of  final  account  was  matter 
vested  exclusively  by  constitution  and  laws 
in  probate  court,  and  that  determination  of 
such  court  was  conclusive  until  reversed  or 
modified  by  some  direct  proceeding  im- 
peaching it;  that  If  such  cross-action  be  not 
collateral  attack,  guardian  has  a  right,  in 
such  action  at  law,  to  maintain  such  equi- 
table cross-action  against  estate  of  his 
former  ward,  to  impeach  judgment  settling; 
his  account  and  surcharge  and  falsify  his 
accounts.  Complaint  in  cross-action  ought 
to  be  such  as  would  be  maintainable  in  di- 
rect action  on  equity  side  of  court.  Cross- 
complaint  In  action  before  court  did  not 
do  this  inasmuch  as  it  did  not  point  out 
by  distinct  averments  specific  mistakes  or 
errors  in  account,  of  which  guardian  com- 
plained, but  alleged  generally  that  account 
Is  "false  and  untrue  in  many  particulars." 
— Brodrib  v.  Brodrib,  66  Cal.  563,  564,  567. 

6».  Same  —  Same  —  Relief  In  equity  for 
fraud. — Jurisdiction  of  superior  court  sitting 
as  probate  court  is  both  original  and  exclu- 
sive, but  equity  has  jurisdiction  to  Inter- 
pose and  furnish  appropriate  relief  where 
judgment  or  order  has  been  obtained  by  em- 
ployment of  frauds  and  artifices  such  as 
would  justify  Interference  of  such  court. 
If  property  be  omitted  by  mistake  or  be 
subsequently  discovered,  court  of  equity 
may  exercise  Its  jurisdiction  in  premises  and 
take  such  action  as  justice  may  require. 
Fraudulent  concealment  of  property  or 
fraudulent  disposition  of  it  is  general  and 
always  existing  ground  for  interposition  of 
equity.  Fraud  which  will  prevail  to  set 
aside  judgment  or  decree  must  be  extrinsic 
and  collateral  to  question  examined  and 
determined  In  action.  Where,  within  two 
days  after  an  incompetent  had  been  ad- 
judged restored  to  capacity,  guardian  filed 
his  account  and  within  twelve  days  ob- 
tained his  approval  and  discharge  as  guard- 
ian, there  is  nothing  unreasonable  in  ward 
assuming  at  time  that  account  rendered 
was  true  and  correct,  and  in  his  not  dis- 
covering otherwise  until  too  late.  In  such 
case  an  appeal  would  not  avail  him  where 
fraud  does  not  appear  In  record,  and  mo- 
tion would  not  reach  mischief  because  there 
was  an  appeal.  Nor  is  there  anything  un- 
reasonable thereafter,  when  ward  discover* 
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fraud.  In  court,  in  exercise  of  his  equity 
powers,  calling:  upon  guardian  to  further 
Account  to  ward  and  pay  over  to  him  any 
money  which  may  appear  upon  proof  to 
belong  to  ward  by  reason  of  alleged  frauds 
and  concealments  of  guardian  while  dis- 
charging: his  trust. — Silva  v.  Santos,  138  Cal. 
536,  541,   542,   71  Pac.  703. 

60.  Probate  court  ordinarily  has  juris- 
diction to  compel  guardian  to  account,  and 
its  decree  settling:  his  accounts  and  dis- 
charging him  from  his  trust  in  general  is 
final  and  conclusive.  But  where  guardian 
intentionally  and  fraudulently  conceals  from 
court  and  his  ward  fact  that  he  received 
certain  property  belonging;  to  ward,  and  in 
his  accounts,  which  are  presented  to  and 
settled  by  court,  omits  any  mention  of  such 
property,  such  settlement  will  not  shield 
him  from  afterwards  being-  called  upon  in 
court  of  equity  to  account  for  property  so 
concealed. — LataiHade  v.  Orena,  91  Cal.  565, 
676,  25  Am.  St.  Rep.  223,   27  Pac.   924. 

01.  Same— Same— -Same— Form  of  com- 
plaint.— Petition  filed  by  ward,  after  at- 
taining majority  and  after  settlement  of 
final  account  of  her  guardian,  seeking  to 
have  order  settling  accounts  set  aside  and 
accounts  of  guardian  re-opened  on  ground 
of  fraud,  will,  although  entitled  as  petition 
In  matter  of  guardianship,  be  considered  as 
an  action  in  equity  invoking  equitable 
powers  of  court,  notwithstanding  form  in 
which  it  is  entitled,  especially  where  plead- 
ings on  both  sides  are  drafted  in  effect  as 
they  would  be  in  suit  directly  in  equity  for 
«ame  purpose,  and  findings  and  decree  made 
and  entered  are  such  as  would  follow  trial 
of  such  action.  Although  findings  are  un- 
necessary in  settling  accounts  in  probate, 
they  are  properly  made  In  such  a  proceeding 
in  equity,  and  may  be  reviewed  on  appeal 
from  Judgment. — Estate  of  Wells,  140  Cal. 
349,  352,  73  Pac.  1065. 

62.  Action  by  ward  after  attaining  his 
majority  against  his  former  guardian  for 
an  accounting,  in  which  complaint  alleges 
receipt  by  guardian  of  moneys  belonging  to 
ward  obtained  from  sale  of  real  estate,  and 
receipt  of  other  money  from  sale  of  cattle, 
does  not  state  two  separate  causes  of  ac- 
tion. Money  received  constitutes,  in  defend- 
ant's hands,  a  single  fund,  though  derived 
from  sale  of  real  and  personal  property  and 
received  at  different  times. — LataiHade  v. 
Orena,  91  Cal.  565,  577,  25  Am.  St.  Rep.  223, 
27  Pac.  924. 

63.  Same— Same— Same— Surcharging  an 
account. — Court  of  equity  will  not  open 
settled  account,  unless  for  fraud,  omission, 
or  the  like.  If  there  is  no  fraud,  it  will  only 
grant  liberty  to  surcharge  and  falsify  ac- 
counts.— LataiHade  v.  Orena,  91  Cal.  565,  566, 
25  Am.  St.  Rep.  223,  27  Pac.  924. 

•4.     Same  — -  Same  —  Sureties   bound   by. — 

Judgment  of  probate  court  settling  account 
of  guardian  is  conclusive  against  him  and 
sureties   alike. — Fox   v.   Minor,   32   Cal.   113, 


120.    See  Irwin  v.  Backus,  25  Cal.  214,  224; 
Brodrib  v.  Brodrib,  56  Cal.  563,  565. 

65.  Mortgage  for  moneys  appropriated  by 
guardian— Is  binding. — Note  and  mortgage 
given  by  guardian  to  his  ward  for  security 
for  moneys  of  ward  which  guardian  had  re- 
ceived and  appropriated  to  his  own  use. 
mortgage  being  recorded  and  delivered  to 
mother  of  minor  for  safekeeping,  is  given 
upon  sufficient  consideration,  notwithstand- 
ing that  guardian  had  given  bond  for  faith- 
ful performance  of  his  duties  as  guardian'. 
It  is  not  necessary  that  amount  of  indebted- 
ness be  fixed  and  determined  by  any  court 
in  order  to  give  validity  to  such  mortgage. 
Recording  and  delivery  to  minor's  mother 
for  him  constitute  sufficient  delivery. — Jen- 
nings v.  Jennings,  104  Cal.  150,  153,  37  Pac. 
794. 

06.  Purpose  of  accounts. — Purpose  of  pro- 
vision of  code  in  relation  to  accounts  is 
that  probate  Judge  shall  retain  supervision 
and  direction  of  guardian,  and  of  his  man- 
agement of  person  and  estate  of  ward,  un- 
til discharged  by  appointing  power. — Allen 
v.  Tiffany,  53  Cal.  16,  17. 

67.  Settlement  of— After  deatb  of  ward. 

— Guardian  required  to  settle  with  legal 
representative  of  ward,  and  latter  must 
have  at  least  ten  days'  notice  of  the  hearing 
of  the  settlement,  and  where  a  guardian 
fails  to  settle  with  his  ward  upon  her  ma- 
jority, and  death  intervenes,  and  her  legal 
representative  is  not  appointed  until  seven 
days  before  the  date  set  for  the  hearing, 
and  did  not  appear  thereat,  or  have  actual 
or  constructive  notice  of  such  settlement, 
the  court  was  without  Jurisdiction  to  make 
a  settlement  of  the  account,  or  to  impose 
a  lien  for  the  balance  of  account  upon  the 
real  estate  of  the  deceased  ward,  and  the 
order  settling  the  account  and  imposing  the 
lien  was  void. — LIvermore  v.  Ratti,  160  Cal. 
460,  89  Pac.  327. 

68.  Same— Between    guardian   and   ward. 

— Within  reasonable  time  after  ward  arrives 
at  full  age  guardian  may  settle  his  ac- 
counts with  ward;  though,  considering  pre- 
vious relations  of  parties,  it  is  not  to  be 
supposed  that  it  was  intention  of  statute 
that  such  settlement  should  of  Itself  con- 
stitute discharge  or  that  it  should  not  be 
subject  to  approval  or  disapproval  of  pro- 
bate Judge  prior  to  discharge  by  him.  Pro- 
bate Judge  has  exclusive  Jurisdiction  to  de- 
termine state  of  accounts  between  guardian 
and  ward.  Ward  may  agree  upon  settlement 
with  guardian  subject  to  approval  of  pro- 
bate Judge,  or  may  apply  for  citation  com- 
pelling guardian  to  settle  his  accounts  be- 
fore probate  Judge.  But  to  hold  that,  prior 
to  such  accounting  before  probate  Judge,  or 
to  his  order  approving  settlement  in  pais, 
ward  may  bring  suit  in  district  court  for 
supposed  balance,  woud  destroy  symmetry 
and  efficiency  of  system  furnished  by  our 
law  for  apolntment  and  conduct  of  guard- 
ians of  infants. — Allen  v.  Tiffany,  53  Cal. 
17,  18. 
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69.  Guardian  may  settle  with  his  ward 
the  day  after  he  becomes  of  age  and  obtain 
his  release,  but  he  can  not  have  decree  of 
court  confirming  the  settlement  and  release 
until  ward  has  had  year  to  consider  whether 
he  will  confirm  or  repudiate  it  (Civ.  Code, 
§  256).— Cook  v.  Ceas,  143  Cal.  221,  229,  77 
Pac.  65. 

As  to  accounting  with  ward  or  his  legal 
representative,   see,   ante,    5  1754    and    note. 

Ah  to  release  by  ward  after  majority,  see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  9  256  and  note. 

As  to  rule  that  voluntary  statement  be- 
tween guardian  «»d  ward  la  no  part  of  sub- 
sequent settlement  by  court,  see  8  Am.  Dec. 
682;  46  Am.  Dec.  486. 

70.  Same— Same— Doctrine  of  undue  In- 
fluence presumed  applies  to  the  relation  of 
guardian  and  ward. — Ross  v.  Conway,  92 
Cal.  632,  633,  636,  28  Pac.  785;  Barkmeyer 
v.  Kellerman,  82  Ohio  St.  239,  30  Am.  Rep. 
577. 

See,  also,  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
§  1575  and  note  par.  21. 

As  to  dealings  of  g-uardlan  with  ward,  see 

note  89  Am.  St.  Rep.  302-308. 

As  to  relation  of  s*uardlan  and  ward  being: 
confidential,  see  Kerr's  Cyc.  Civ.  Code,  2d 
ed.,  5  250. 

As  to  release  from  ward  to  guardian  soon 
after  termination  of  relation  or  at  or  be- 
fore time  of  settling  accounts  and  delivering 
up  estate,  see  note  29  Am.  Dec.  89. 

71.  Same— Not  refused  because  of  dele- 
gation of  management. — If,  as  result  of  an 
arrangement  among  relatives  of  ward,  an 
incompetent  person,  actual  care  and  custody 
of  ward  and  management  of  his  business 
affairs  are  left  in  hands  of  his  relatives, 
who  are  familiar  with  his  affairs,  and 
guardian  acts  in  good  faith  in  matter,  court, 
will  not  refuse  to  settle  his  accounts  be- 
cause he  has  not  personally  managed  es- 
tate.—Racou  Mat  v.  Requena,  36  Cal.  651, 
654,    655. 

72.  Statute  of  limitations— During  period 
of  administration. — No  allowance  to  trustee 
for  expenditures  properly  incurred  during 
administration  of  trust  can  be  considered 
as  barred  by  statute  of  limitations.  Expend- 
itures made  for  benefit  of  children  must  be 
deemed  in  equity  as  having  been  made  out 
of  their  funds  and  as  constituting  equitable 
off-set  to  liability  of  trustee,  who  could  not 
plead  statute  of  limitations  in  defense  of  li- 
ability. Credits  are  no  more  barred  by  stat- 
ute than  is  charge  against  trustee. — Estate 
of  Beisel,  110  Cal.  267,  276,  40  Pac.  961,  42 
Pac.  819. 

73.     Same — Subsequent  to  ward's  majority. 

— Although  an   action   be   in   form   one   for 


accounting,  yet  if  grievance  complained  of 
is  that  defendant,  as  guardian,  knowingly 
received  and  held  moneys  in  trust  for  plain- 
tiff and  appropriated  same  to  his  own  use. 
and  at  all  times  fraudulently  concealed  from 
plaintiff  fact  that  he  had  ever  received  or 
held  any  such  moneys  or  any  money  in 
which  plaintiff  had  any  interest,  it  is  such 
an  action  as  is  contemplated  by  section  33S 
subdivision  4,  ante,  providing  that  an  action 
for  relief  on  ground  of  fraud  or  mistake 
must  be  commenced  within  three  years 
from  discovery  by  aggrieved  party  of  facts 
constituting  fraud  or  mistake. — Lataillade 
v.  Orena,  91  Cal.  565,  577,  25  Am.  St.  Rep. 
223,  27  Pac.  924.  See  Coffey  v.  Greenfield, 
62   Cal.   602,   609,   610. 

74.  So  far  as  statute  of  limitations  is. 
concerned,  an  action  by  ward  against 
former  guardian  for  an  accounting  will  not 
be  deemed  to  have  accrued  until  some 
event  occurs  sufficient  to  put  him  on  in- 
quiry, where,  during  minority  of  ward,  and 
for  several  years  thereafter,  he  resided  in 
family  of  his  guardian,  who  was  likewise 
his  stepfather,  and  was  brought  up  as  one 
of  members  of  family,  and  where  he  al- 
ways placed  implicit  confidence  in  what- 
ever defendant  told  him,  and  never  doubted 
its  truth,  and  defendant  had  told  him  that 
land  and  cattle  which  were  subject-matter 
of  action,  were  not  property  of  ward,  but 
belonged  to  guardian  personally,  and  he 
had  no  knowledge  and  no  reason  to  suspect 
that  fraud  was  being  practised  upon  him, 
he  can  not,  under  such  circumstances,  be 
said  to  have  failed  to  use  due  diligence  to- 
detect  fraud,  and  action  will  not  accrue  un- 
til occurrence  of  such  event.  Complaint 
under  such  circumstances  should  state 
when  discovery  was  made  and  what  it  was 
and  how  it  was  made,  and  why  it  was  not 
made  sooner. — Lataillade  v.  Orena,  91  Cal. 
565,  578,  25  Am.  St.  Rep.  223,  27  Pac.  924. 

75.  ,It  is  doubtful  if  any  statute  of  lim- 
itations constitutes  a  bar  to  an  action  by 
ward  to  compel  final  accounting  by  guard- 
ian, but  if  there  is,  it  must  be  section  343, 
ante,  prescribing  period  of  four  years. — 
Cook  v.  Ceas,  147  Cal.  614,  619,  82  Pac.  370. 

76.  Same  —  Waiver  of.  —  If  deceased 
guardian  by  his  will  expressly  waives  stat- 
ute of  limitations  as  to  all  just  obligations 
and  in  his  will  recites  fact  of  his  indebted- 
ness to  his  ward,  plea  of  statute  of  limi- 
tations will  not  bar  action  thereafter 
brought  by  ward  for  recovery  of  money- 
alleged  to  be  due  from  deceased  as  guard- 
ian, notwithstanding  sufficient  time  has 
elapsed  since  ward  attained  his  majority 
to  bar  such  an  action. — Glassell  v.  Glassell, 
147  Cal.  510.  612,  82  Pac.  42. 


§  1774 [a].  SETTLEMENTS  OF  GUARDIANS.  The  guardian  must  upon 
the  expiration  of  a  year  from  the  time  of  his  appointment  and  as  often  there- 
alter  as  he  may  be  required,  present  his  account  to  the  court  for  settlement 
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fi§  1775, 1770 


and  allowance,  provided  that  no  final  account  of  the  guardian  of  any  insane 

person,  who  is  or  has  been  during  such  guardianship  confined  in  a  state  hospital 

in  this  state,  shall  be  settled  or  allowed  unless  notice  of  the  settlement  of  said 

account  shall  have  been  first  given  to  the  secretary  of  the  state  commission  in 

lunacy. 

History:  This  section  was  enacted  as  an  amendment  to  the  original 
$  1774.  by  changing  a  semicolon  into  a  comma,  omitting  three  commas, 
and  introducing  the  words  "the  guardian  of"  before  the  words  "any 
insane  person/'  approved  March  16,  1907,  Stats,  and  Amdts.  1907, 
p.  332,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  509.  As  noted  above  the 
original  section  was  repealed  by  chapter  514  of  statute  amendments, 
approved  March  23,  1907;  but  whether  this  repeal  carried  with  it  the 
amendment  is  a  matter  for  the  courts  to  determine,  and  for  that  rea- 
son the  amendment  is  inserted  and  numbered  §1774 [a];  which  was 
amended  as  §  1774,  March  13,  1909,  Stats,  and  Amdts.  1909,  p.  318. 

§  1775.    ALLOWANCE  OF  ACCOUNTS  OF  JOINT  GUARDIANS.    When 

an  account  i&  rendered  by  two  or  more  joint  guardians,  the  court  may,  in  its 

discretion,  allow  the  same  upon  the  oath  of  any  of  them. 

History:  Enacted  March  11,  1872,  founded  on  $§  49,  384  Probate 
Act;  amendment  approved  April  15,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  P.  68. 


§1776.  EXPENSE8  AND  COMPENSATION  OF  GUARDIAN.  Every 
guardian  must  be  allowed  the  amount  of  his  reasonable  expenses  incurred  in 
the  execution  of  his  trust,  and  he  must  also  have  such  compensation  for  his 
services  as  the  court  in  which  his  accounts  are  settled  deems  just  and  reason- 
able. He  must  also  be  allowed  all  reasonable  and  proper  disbursements,  made 
after  the  legal  termination  of  the  guardianship,  but  while  that  relation,  by  con- 
sent or  acquiescence  of  the  parties,  still  subsists  in  fact,  and  before  the  discharge 
of  the  guardian  by  the  court,  and  which  were  made  by  the  consent,  express  or 
implied,  of  the  ward,  and  for  his  benefit  or  the  benefit  of  his  estate. 

History:  Enacted  March  11,  1872,  founded  on  §§  47,  882  Probate 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  237,  held  unconstitutional,  see  history,  {5  ante; 
amendment  approved  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  945, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  509. 

EXPEN8ES  AND  COMPENSATION  OP 

GUARDIAN. 

•  1.  Expense  of  legal  services. 

2.  Same — Action  against  estate  for,  will 

not  lie. 

3.  Same — Discretion   of   probate  court   to 

make  allowance. 

4.  8ame — Guardian  primarily  liable  for. 

5.  Same — Order  authorizing  contract  for. 

6- 10.  Guardian    of*   incompetent  —  Compensa- 
tion and  expenses  of. 

11.  Order  vacating  allowance. 

As  to  allowance  to  a*uardlan  for  counsel 

fees,  see  note  39  Am.  St.  Rep.  SI 6. 

Aa  to  allowance  to  a*uardlan  for  Improve- 
ments placed  on  ward**  estate  darlnn;  his 
minority,  see  note  81  Am.  St.  Rep.  180. 


Aa  to  reimbursement  for  advancements 
for  necessary  maintenance,  support,  or  ed- 
ucation, see,  ante,  9  1771  and  note. 

1.  Expense  of  leajal  services. — A  guard- 
ian can  not,  without  authority  of  court, 
enter  into  contract  for  employment  of  legal 
services  so  as  to  bind  ward  or  in  any  way 
affect  his  property.  If  contract  of  employ- 
ment is  one  which  by  its  terms  precludes 
any  personal  recovery  against  guardian, 
attorney  will  be  without  any  legal  cause  of 
action  against  either  guardian,  ward,  or 
estate  of  ward. — Morse  v.  Hinckley,  124 
Cal.  164,  167,  66  Pac.  896. 

2.  Same— Action   aralmt   estate   for,  will 

not  He. — An  action  will  not  lie  against 
minor  or  his  estate  for  value  of  services 
rendered  guardian  of  such  minor  to  assist 
him  in  execution  of  his  trust.  Position  of 
guardian  in  this  respect  is  same  as  that  of 
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administrator  of  estate  of  deceased  person. 
Both  administrator  and  guardian  are  pri- 
marily liable  to  those  who  are  employed 
to  aid  them  in  care,  management,  and  pro- 
tection of  estate,  and  question  as  to  lia- 
bility of  administrator  or  guardian  of  es- 
tate for  such  necessary  expenses  as  he 
may  incur  is  one  solely  between  adminis- 
trator or  guardian  and  estate  which  he 
represents,  and  one  which  court  having 
jurisdiction  of  estate  has  sole  power  to 
determine.  Person  rendering  services  to 
administrator  can  not  maintain  action  for 
value  thereof  against  estate  or  against 
ward. — McKee  v.  Hunt,  142  Cal.  626>  627, 
77  Pac.  1103.  See  Hunt  v.  Maldonado,  89 
Cal.   636,   637,   27   Pac.   66. 

3.  Same— Discretion  of  probate  court  to 
■take  allowance. — In  making  allowances  to 
guardian  of  Incompetent  for  services  ren- 
dered, much  must  be  left  to  discretion  of 
court.  This  discretion  is  not  limited  by 
fact  that  there  is  uncontradicted  testimony 
of  witnesses  as  to  their  opinions  that 
larger  amount  should  have  been  allowed. 
— Estate  of  Averill,  6  Cal.  Unrep.  774,  66 
Pac.  14. 

4.  Same— Guardian    primarily   liable  for. 

— If  guardian  makes  valid  contracts  with 
an  attorney  for  'services  performed  for 
ward,  he  may  be  held  liable,  and  if  he  pays 
it  and  probate  court  shall  deem  expendi- 
ture necessary  to  protect  interest  of  ward, 
it  may  be  allowed  from  ward's  estate.  But 
it  is  an  expense  incurred  by  guardian  In 
performance  of  his  duties  for  which  he  is 
primarily  liable.  Such  fee  can  not  be  re- 
covered in  an  action  by  attorney  against 
ward  personally. — Hunt  v.  Maldonado,  89 
Cal.   636,  637,  27  Pac.  66. 

B.     Same— Order  authorising-  contract  for. 

— An  order  of  court,  made  upon  application 
of  guardian  under  section  284,  ante,  sub- 
stituting an  attorney  for  guardian  in  place 
and  stead  of  attorney  formerly  employed 
by  her,  and  who  had  refused  to  consent  ,to 
substitution,  is  not  to  be  considered  as  an 
order  of  court  authorizing  guardian  to 
make  contract  for  services  of  attorney 
which  would  affect  property  of  estate  of  a 
minor   or    to    require    performance   of   any 


legal  service.  Whether  or  not,  under  our 
statute,-court  can,  under  any  circumstances, 
authorize  contract  for  legal  services  for 
benefit  of  estate,  effect  of  which  would  be 
to  render  estate  of  minor  directly  liable  to 
attorney  rendering,  was  not  decided. — Mc- 
Kee v.  Hunt,  142  Cal.  626,  528,  77  Pac.  1103. 
See  Morse  v.  Hinckley,  124  Cal.  164,  157, 
56  Pac.  896. 

6.  Guardian  of  Incompetent— Compensa- 
tion and  expfimes  of. — Expenses  incurred 
in  the  settlement  of  the  account,  including 
reasonable  attorney's  fees,  is  proper. — Es- 
tate of  Clanton,  171  Cal.  381,  153  Pac.  459. 

7.  Allowance  to  the  guardian  of  a  sum 
by  way  of  compensation  to  his  wife  for 
services  rendered  by  her  in  nursing  the 
incompetent  is  proper. — Estate  of  Clanton, 
171  Cal.  381,  153  Pac.  459. 

8.  It  is  proper  to  allow  a  guardian  on 
his  final  account  money  paid  to  the  wife 
of  his  ward  to  compensate  for  nursing  the 
ward  under  a  contract  with  her. — Estate 
of  Clanton,   171   Cal.  381,  153   Pac.  459. 

9.  Where  a  guardian  makes  expendi- 
tures which  are  just  and  equitable,  they 
may  be  allowed,  although  made  without 
first  obtaining  an  order  of  court. — Estate 
of  Clanton,  171  Cal.  381,  153  Pac.  459. 

10.  Expenditures  made  without  formal 
allowance  by  the  court  are  properly  ap- 
proved when  the  same  have  been  just  and 
equitable. — Estate  of  Clanton,  171  Cal.  381. 
153  Pac.   459. 

11.  Order  vacating  an  allowance. — Where, 
upon  an  application  for  an  order  vacating 
prior  order  by  which  sum  of  three  thousand 
eight  hundred  dollars  had  been  allowed  to 
an  attorney  for  services  in  certain  pro- 
ceedings touching  guardianship  of  an  in- 
sane person,  which  sum  was  paid  out  of 
funds  of  in 8 an e  person,  and  for  an  order 
requiring  attorney  to  repay  said  sum,  court 
makes  an  order  vacating  allowance,  but  is 
silent  as  to  application  to  compel  attorney 
to  repay  same,  such  silence  is  in  legal 
effect  denial  of  that  part  of  motion.  Man- 
damus will  not  lie  to  compel  judge  to  act 
thereupon. — Townsend  v.  Angellotti,  129 
CaL  466,  468,  62  Pac.  69. 


Ch.  XIV,  Art.  IV.] 
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ARTICLE  IV. 

THE  SALE  OF  PROPERTY  AND  DISPOSITION  OP  THE  PROCEEDS. 


i  1777.     May  sell  property  in  certain  cases. 

1 1778.  Sale  of  real  estate  to  be  made  upon 
order  of  court. 

§  1779.     Application  of  proceeds  of  sales. 

fc  1780.     Investment  of  proceeds  of  sales. 

1 1781.  Order  for  sale,  how  obtained.  [Re- 
pealed.] 

$  1782.  Notice  to  next  of  kin,  how  given. 
[Repealed.] 

$  1783.  Copy  of  order  to  be  served,  pub- 
lished, or  consent  filed.  [Re- 
pealed.] 

*  1784.     Hearing  of  application.     [Repealed.] 

1 1785.  Who  may  be  examined  on  such  hear- 
ing.    [Repealed.] 

f  1786.  Costs  to  be  awarded,  to  whom.  [Re- 
pealed.] 


f  1787. 


§  1788. 
1 1789. 


Order  of  sale,  to  specify  what.  [Re- 
pealed.] 

Bond  before  selling. 

All  proceedings  for  sales  of  prop- 
erty by  guardians  to  conform  to 
chapter  seven  of  this  title. 
§  1789a.  Proceedings  for  the  completion  of 
contracts  for  sale  of  real  estate  by 
guardians. 

Limit  of  order  of  sale.     [Repealed.] 

Conditions  of  sales  of  real  estate  of 
minor  heirs:  Bond  and  mortgage 
to  be  given  for  deferred  payments. 

Court  may  order  the  investment  of 
money  of  the  ward. 


§  1790. 
ft  1791. 


ft  1792. 


§  1777.    MAY  SELL  PROPERTY  IN  CERTAIN  GASES.    When  the  income 

of  an  estate  under  guardianship  is  insufficient  to  maintain  the  ward  and  his 

family  or  to  maintain  and  educate  the  ward  when  a  minor,  or  to  pay  for  his 

('are,  treatment  and  support,  if  confined  in  a  state  hospital  for  the  insane,  his 

guardian  may  sell  his  real  or  personal  estate,  or  mortgage  the  real  estate  for 

that  purpose  subject  to  confirmation  of  such  sale  or  mortgage  by  the  court; 

provided,  that  when  the  ward  is  or  has  been,  during  the  guardianship,  confined 

in  a  state  hospital  for  the  insane  in  this  state  notice  of  the  hearing  of  the 

guardian's  return  of  proceedings  of  sale  shall  be  given  to  the  secretary  of  the 

state  commission  in  lunacy  or  its  attorney  at  least  five  days  before  the  hearing. 

History:  Enacted  Macrh  11,  1872,  founded  on  5$  20  and  355  Probate 
Act;  amendment  approved  February  28,  1901,  Stats,  and  Amdts. 
1900-1,  p.  84;  April  19,  1913,  Stats,  and  Amdts.  1913,  p.  215;  May  16, 
1921,  Stats,  and  Amdts.  1921,  p.  103.    In  effect  July  29,  1921. 

23.  Guardian's   power   limited   by   ward's 
right. 

24.  Lease  —  Executed    by   guardian   after 
order  made  appointing. 

25.  Same — Execution  of. 

26,27.  Liens    invalid    unless    authorized    by 
court. 

28.  Same — Unauthorized  mortgage. 

29.  Property  subject  to  sale. 

30.  Same — Homestead  of  insane  person. 

31.  Same — Homestead  of  minor. 

32.  Same — Land   under   contract   to   third 
party,  when. 

33.  Same  —  Order    of    probate    court    not 
property  of  ward,  when. 

34.  Same — Undivided  interest. 

35.  Same — Same — Resulting  in  partition. 

36.  Sale  after  ward's  death  is  void. 

37-40.  Sale  without  authority   of  the   court, 
invalid. 

41.  Same — Consent  of  infant  not  binding. 

42,43.  Testamentary  provision  for  a  sale. 

44.  Title  passes,  when. 


8ALE  OP  WARD'S  PROPERTY 
BY  GUARDIAN 

1.  Affirmance  —  By  ward,  of  irregular 

sale. 

2.  Same — Same — Action   not  brought   to 

recover  lands. 

3.  Circumstances  necessitating  sale,  mort- 

gage, etc. 

4.  Same — Mortgage  must  be  for  ward's 

own  debt. 

5,6.  Same — Necessity  for  sale  exists  when 
it  is  expedient. 

7- 10.  Collateral  attack  on  sale — In  general. 

11-13.  Same — Presumption  of  regularity. 

14, 15.  Constitutionality   of  section — In   gen- 
eral. 

16-18.  Same — Special  law. 

19.  Same — Under  Mexican  law. 

20.  Construction    of    section  —  And    other 

sections. 

21,22.  Foreign  guardian  can  not  sell. 
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1.  Aatrmanee  — •  By  ward,  of 
•ale. — Irregular  sale  may  be  affirmed  by 
ward  after  becoming  of  age.  Proceedings 
instituted  by  ward  against  guardian  for 
settlement,  in  which  she  charges  him, 
among  other  things,  with  proceeds  of  sale, 
and  which  she  finally  receives,  is  an  affirm- 
ance of  sale. — Burroughs  v.  De  Couts,*  70 
Cal.   361,    373,    11   Pac.   784. 


SB.  Same— Same— Action  not  brought  to 
recover  lands  sold  by  guardian  within  the 
time  prescribed  after  arriving  at  majority, 
constituted  a  ratification  under  the  former 
Probate  Act,  section  369,  which  was  sub- 
stantially the  same,  in  this  respect,  as  sec- 
tion 1806,  post. — See  Burroughs  v.  De  Couts, 
70  Cal.  361,  373,   11   Pac.  784. 

3.  Circumstances  necessitating  a  aale, 
mortgage,  etc. — Necessity  or  expediency 
of  sale  must  arise  from  one  or  more  of 
these  circumstances:  1.  Existence  of  debts 
due  from  ward,  which  can  not  be  paid  out 
of  his  personal  estate  and  income  of  his 
real  estate;  2.  Insufficiency  of  income  of 
estate  of  ward  to  maintain  ward  and  his 
family,  or  to  educate  his  family,  or  to  ed- 
ucate him  when  minor;  3.  That  it  would  be 
for  benefit  of  ward  that  his  real  estate,  or 
part  thereof,  should  be  sold,  and  proceeds 
put  out  on  interest  or  invested  in  some 
productive  stock  (98 15*  20,  21  of  act  to 
provide  for  appointment  and  prescribe 
duties  of  guardians)'. — Fitch  v.  Miller,  20 
Cal.  352,  382;  Smith  v.  Biscalluz,  83  Cal.  344, 
349,   21   Pac.   15,  23   Pac.  314. 

See,   post,   {  1778. 

4.  Same— M  or  fa-age  must  be  for  ward's 
ovra  debt. — Where  petition  and  order  dis- 
close that  mortgage  was  given  as  security 
for  aggregate  indebtedness  of  nine  thou- 
sand five  hundred  dollars  due  from  minors, 
their  adult  brothers  and  sisters,  and  their 
mother,  to  mortgagee,  and  that  aggregate 
indebtedness  of  minors  was  five  thousand 
dollars,  mortgage  can  not  be  sustained  by 
reason  of  fact,  that  minors,  who  were  to 
have  more  than  one-half  of  benefit  of  loan, 
were  to  furnish  less  than  one-fourth  of 
security.  Law  can  not  be  construed  to 
authorize  mortgage  of  minor's  estate  to 
pay  any  debt  but  his  own.  It  must  be  such 
a  mortgage  as  he  can  discharge  by  paying 
what  he  is  individually  bound  for,  and 
such  as  will  admit  of  redemption  by  pay- 
ment of  that  which  is  due  from  him  on  his 
own  account.  Such  mortgage  will  be  void 
as  not  only  attempting  to  mortgage  inter- 
est of  minor's  indebtedness  to  secure  a 
sum  in  excess  of  their  aggregate  indebted- 
ness, but  also  in  attempting  to  mortgage 
their  separate  Interests  for  their  aggregate 
debt. — Howard  v.  Bryan,  133  Cal.  257,  264, 
65   Pac.   462. 

5.  Same— Necessity  for  sale  exists  waen 
It  Is  expedient,  or,  what  is  same  thing,  can 
be  made  »with  propriety.-E-Smith  v.  Bis- 
cailuz,  83  Cal.  344,  355,  21  Pac.  15,  23  Pac. 
314. 


6.  Where  it  appears  that  ranch  is  un- 
productive, that  greater  part  of  it  is  oc- 
cupied by  persons  who  refuse  to  pay  any 
rent,  who  are  cutting  down  and  destroying 
trees,  and  that  it  is  subjected  to  heavy 
taxes,  which  will  amount  to  more  than 
value  of  land  by  time  all  infants  come  of 
age,  such  facts  tend  to  show  expediency  of 
sale  of  ward's  estate  in  ranch  and  invest- 
ment of  proceeds  at  interest,  and  it  is 
within  jurisdiction  of  court  to  order  a 
sale.  Such  facts  tend  to  show  expediency 
of  sale  of  ward's  estate,  and  present  case 
for  exercise  of  Judgment  of  court. — Fitch 
v.  Miller,   20  Cal.   352,  385. 

An  to  sales  of  real  eatate,  see,  ante, 
91 1536  et  seq.  and  notes. 


7.  Collateral  attack  on  aale     In  general. 

— Proceedings  for  appointment  of  guardian 
and  sale  of  real  property  belonging  to 
ward,  which  are  regular  on  their  face? 
can  not  be  attacked  collaterally.  It  is  well 
settled  that  judgment  regular  on  its  face 
and  rendered  by  court  having  full  juris- 
diction to  render  it,  can  not  be  attacked 
collaterally  on  ground  of  fraud,  collusion, 
or  other  matter  aliunde.  If  it  is  sought  to 
have  sale  set  aside  on  ground  of  collusion 
between  guardian  and  purchaser,  direct  ac- 
tion for  purpose  of  setting  aside  judgment 
of  probate  court  should  be  brought. — Hodg- 
don  v.  Southern  Pac.  R.  Co.,  75  Cal.  642,  648. 
17  Pac.  928. 

8.  Objections  which  only  touch  regular- 
ity of  proceedings  after  jurisdiction  has 
been  acquired  are  subjects  for  correction 
on  appeal  and  can  not  be  considered  when 
arising  collaterally. — Fitch  v.  Miller,  20 
Cal.  362,  387. 

9.  Where  court  has  jurisdiction  to  make 
order  of  sale,  its  judgment  and  orders  must 
be  treated,  for  purposes  of  collateral  at- 
tack, as  conclusive  of  matters  determined. 
— Dennis  v.  Winter,   63  Cal.  16,  17. 

10.  In  collateral  proceeding,  jurisdiction 
of  court  and  order  of  sale  can  not  be  at- 
tacked on  ground  that  there  was  no  suffi- 
cient description  of  property  to  be  sold 
in  appraisement,  or  that  appraisement  in 
form  made  did  not  give  sufficient  informa- 
tion to  court  to  enable  it  to  exercise  its 
prerogative  In  rendering  Judgment. — Smith 
v.  Biscailus,  83  Cal.  344.  359,  21  Pac.  15,  23 
Pac.  314. 

11.  Same— Presumption    of    regularity. 

In  collateral  attack  upon  judgment  decree- 
ing sale  of  minor's  land,  burden  of  proof 
is  upon  person  making  attack.  Order  of 
sale  is  presumed  to  have  been  valid  one, 
until  contrary  is  shown.  If  evidence  does 
not  show  how  posting  of  notice  was  per- 
formed, and  when  it  was  done,  it  'will  be 
presumed  that  it  was  done  in  proper  man- 
ner and  at  proper  time.  It  is  not  permis- 
sible to  go  outside  record  of  proceeding 
and  by  extrinsic  evidence  attack  validity 
of  guardian's  sale. — Asher  v.  Yorba,  125 
Cal.   513,   515,   516,   58   Pac.    137. 
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12.  If  facts  and  circumstances  on 
which  petition  is  founded,  tending  to  show 
necessity  or  expediency  of  sale,  are  not 
sufficiently  set  forth,  but  it  appears  by  de- 
cree that  there  was  full  examination  and 
that  such  facts  were  supplied  at  hearing, 
It  will  be  presumed  on  collateral  attack 
that  court  determined,  upon  sufficient  proof, 
that  condition  of  estate  and  facts  and  cir- 
cumstances surrounding  it  were  such  as 
rendered  sale  necessary  or  expedient.—* 
Smith  v.  Biscailuz,  83  Cal.  844,  355,  21  Pac. 
15,  23   Pac.   314. 

13.  In  action  to  foreclose  mortgage  given 
under  provisions  of  this  chapter,  objection 
that  order  authorising  mortgage  was  in- 
valid is  collateral  attack,  and  only  those 
facts  and  matters  which  appear  upon  face 
of  record  are  to  be  considered,  and  if  they 
show  no  excess  or  defect  of  jurisdiction,  no 
mere  error  of  court  in  exercise  of  Its  ju- 
risdiction or  irregularity  in  proceedings 
will  invalidate  order.  In  examining  rec- 
ord, same  presumptions  are  indulged  in 
favor  of  regularity  and  validity  of  pro- 
ceedings as  those  which  govern  construc- 
tion of  record  in  ordinary  cases. — Howard 
v.  Bryan.  133  Cal.  257,  262,  263,  65  Pac.  462. 

14.  Constitutionality  of  section— In  gen- 
eral.— It  is  clearly  within  power  of  legis- 
lature, as  parens  patria,  to  prescribe  such 
rules  and  regulations  as  it  may  deem 
proper  for  superintendence,  disposition, 
and  management  of  property  and  effects  of 
infants,  lunatics,  and  other  persons  who 
are  incapable  of  managing  their  own  af- 
fairs. Act  of  legislature  especially  au- 
thorizing guardian  to  sell  real  property  be- 
longing to  minors,  where  act  is  based 
merely  on  expediency  and  benefit  of  sale 
to  minor,  is  not  unconstitutional  and  void 
on  ground  that  in  passing  it  legislature 
assumed  to  exercise  powers  of  judicial  na- 
ture. Such  act  is  not  judicial  one,  and  pro- 
ceeding does  not  deprive  any  party  of  his 
property.  Only  effect  is  to  change  his 
estate  from  real  to  personal  estate,  legal 
interests  in  property  or  avails  thereof  be- 
ing wholly  secured  for  his  benefit.  In  year 
1858  special  law  was  enacted  by  state 
legislature  authorizing  father  to  sell  in- 
terest in  real  estate  which  he  had  there- 
tofore deeded  to  his  .minor  children,  upon 
his  procuring  letters  of  guardianship  upon 
estate  of  his  children,  executing  bond  and 
submitting  sale  to  probate  court  for  con- 
firmation. At  .time  of  passage  there  was 
no  general  statute  in  force  authorizing 
sale  of  estate  of  minor  except  for  his 
education  or  maintenance  or  payment  of 
debts.  Supreme  court  held  that  this  act 
*as  constitutional  and  that  upon  comply- 
ing with  act,  father,  as  guardian,  might 
convey  good  title. — Brenham  v.  Davidson, 
51  Cal.   352,   360. 

As  to  Jurisdiction  of  equity  to  sell  In- 
fant's real  estate,  see  briefs  7  L.  R.  A. 
534,  39  L.  R.  A.  393;  45  L.  R.  A.  713. 


As  to  whether  equity  has  Inherent  Juris- 
diction, In  absence  of  statute,  to  author* 
lae  sale  of  ward's  real  estate,  see  notes  98 
Am.  Dec.  735,  736;  89  Am.  St.  Rep.  310,  811. 

15.  Fact  that  minors  are  infants  re- 
siding in  this  state  and  have  estates  to 
be  taken  care  of  authorizes  appointment 
of  guardian  and  subjects  them  and  their 
property  to  control  of  probate  court.  Fact 
that  It  is  not  necessary  to  probate  will 
under  which  they  hold  as  devisees,  testa- 
tor having  died  before  adoption  of  common 
law,  can  not  affect  liability  of  property 
of  wards  to  be  sold  under  order  of  pro- 
bate court. — Fitch  v.  Miller,  20  Cal.  352,  386. 

1«.  Same — Special  law. — Where  there  is 
regularly  appointed  and  qualified  guardian 
of  estates  of  minors,  and  general  law 
provides  for  sale  of  their  property  for  pur- 
pose of  maintenance  and  education  of  wards, 
legislature  may  not  by  special  act  author- 
ize mother  who  is  not  such  guardian  under 
general  law  to  sell  such  land  for  purpose 
of  maintenance  and  education  of  her  chil- 
dren. Such  an  act  entirely  ignores  rights 
and  powers  of  guardian,  who  has  authority 
coupled  with  interest,  and  withdraws  es- 
tate from  jurisdiction  and  control  of  pro- 
bate court  which  that  court  might  right- 
fully exercise  under  general  law.  Such 
acts  authorizing  sale  are  permissible  only 
when  party  standing  in  position  of  trustee 
applies  for  permission  to  make  sale  for 
purpose  apparently  for  interest  of  cestui 
que  trust,  and  there  are  no  adverse  Inter- 
ests to  be  considered  and  adjudicated,  in 
which  case  it  is  not  one  requiring  Judicial 
action. — Lincoln  v.  Alexander,  52  Cal.  482, 
486. 

17.  Special  act  of  legislature  author- 
izing D,  mother  and  guardian  of  minor,  at 
her  discretion  to  sell  real  estate  of  minor, 
subject  to  confirmation  of  probate  court, 
is  not  construed  as  an  appointment  of 
mother  as  guardian,  but  requires  that  before 
such  sale  she  shall  be  regularly  appointed 
under  general  law  relating  to  guardians. 
Such  act  does  not  confer  power  of  sale 
upon  mother  individually,  but  in  her  capac- 
ity as  guardian.  Sale  made  upon  presumed 
authority  of  such  act,  without  having  pro- 
cured appointment  as  guardian  by  probate 
court  in  accordance  with  general  law,  is 
void.— Paty   v.   Smith,    50   Cal.    153.    159. 

18.  Section  23  of  General  Railroad  Act,  , 
approved  May  20,  1861,  as  amended  April 
27,  1863,  authorized  guardian  to  sell  land 
belonging  to  ward  to  railroad  company 
where  it  was  necessary  for  public  purposes 
that  railroad  company  should  acquire  such 
land.  No  particular  form  of  conveyance  or 
procedure  was  prescribed.  The  only  lim- 
itation upon  sale  was  that  it  should  be 
approved  and  confirmed  by  probate  judge. 
In  such  case,  if  deed  was  in  proper  form 
to  convey  estate,  and  probate  judge  found 
it  was  case  within  statute  an<\  approvei 
sale,    proceeding    was    sufficient. — Hodgdon 
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v.  Southern  Pac.  R.  Co.,  75  Cal.  642,  649,  17 
Pac.   928. 

19.  Same— Under  Mexican  law  formerly 
in  force  In  territory,  guardian  might  sell 
estate  of  his  ward  upon  showing  that  it 
was  necessary  for  maintenance  and  educa- 
tion of  children  or  that  it  would  be  of  ad- 
vantage to  minors  that  sale  should  be  made. 
— Braly  v.  Reese,  51  Cal.  447,  448,  462. 

20.  Construction  of  section— -And  other 
fiection. — As  to  generally,  see,  ante,  5  1537 
and  note;  also  Smith  v.  Biscailuz,  83  Cal. 
344,   21    Pac.   15. 

21.  Foreign    guardian    can    not    sell. — 

Guardian  appointed  by  another  state  can 
not  by  virtue  of  such  appointment  and 
without  procuring  letters  of  guardianship 
from  this  state,  sell  property  of  minor 
located  in  this  state. — McNeil  v.  First  Con- 
gregational Soc,  66  Cal.  105,  109,  110,  4 
Pac.  1096.  See  Brenham  v.  Story,  39  Cal. 
179,   188. 

22.  Guardian  holding  his  appointment 
under  laws  of  another  state,  where  he  and 
wards  have  their  residence,  has  no  author- 
ity to  bind  their  real  estate  in  this  state 
by  consenting  to  an  order  of  sale  made  in 
proceedings  upon  estate  of  deceased  per- 
son, in  which  estate  minors  are  interested 
as  devisees. — Wilson  v.  Hastings,  66  Cal. 
243,  246,  247,  5  Pac.  217. 

As  to  authority  of  guardian  of  nonresi- 
dent ward,  see,  post,    §5  1793,   1794. 

As  to  guardian's  authority  not  extending 
beyond  jurisdiction  of  government  Investing 
hint    with    authority,    see,    post,    S  1913. 

As  to  power  of  guardian  to  sell  land  of 
Incompetent  situated  In  state  other  than 
that  where  Incompetent  resides  and  where 
court  granting  order  of  sale  Is  located,  see 

brief  43  L.  R.  A.  806. 

28.  Guardian's  power  limited  by  ward's 
right. — A  guardian  is  but  representative  of 
his  ward,  and  has  no  greater  power  to  dis- 
pose of  property  of  his  ward  than  latter 
would  have  if  laboring  under  no  disability. 
— Flege  v.  Garvey,  47  Cal.  371,  376. 

24.  Lease— Executed  by  guardian  after 
order  made  appointing  her  as  guardian  and 
after  filing  and  approval  of  bond,  but  be- 
fore issuance  of  letters  of  guardianship,  is 
valid. — Whyler  v.  Van  Tiger,  2  Cal.  Unrep. 
80D,  14  Pac.  846. 

25.  Same  —  Execution  of. — Lease  signed 
and  delivered  by  guardian  as  her  individ- 
ual deed,  but  which  on  its  face  purports  to 
be  executed  by  her  as  tenant  in  common  for 
herself  and  as  guardian  of  other  tenant 
in  common,  is  valid. — Whyler  v.  Van  Tiger, 
2   Cal.  Unrep.   800,  14   Pac.   846. 

As  to  power  of  guardian  to  lease  real 
estate  of  ward,  see,  ante,  $8  1577,  1579;  also 
note  89  Am.  St.  Rep.  309. 

26.  Liens  Invalid  unless  authorised  by 
court. — Guardian  of  minor  can  not  sub- 
ject estate  or  property  of  ward  to  me- 
chanicsMien   without   first   obtaining    order 


of  court  authorizing  her  to  make  repairs 
upon  building  for  which  lien  is  claimed. — 
Fish  v.  McCarthy,  96  Cal.  484,  485,  31  Pac 
529. 

27.  One  who  erects  building  upon  lot  be- 
longing to  an  infant,  under  contract  with 
guardian,  which  is  unauthorized,  can  have- 
no  equitable  lien  upon  property  for  value 
of  improvements  when  he  is  fully  informed 
as  to  title  and  condition  of  property. — Guy 
v.  Du  Uprey,  16  Cal.  195,  200,  76  Am.  Dec. 
519. 

28.  Same   —    Unauthorised      mortgage. — 

Person  who  loans  money  to  estate  of  minor,, 
taking  mortgage  as  security  therefor,  ex- 
ecuted by  guardian  without  authority,  pro- 
ceeds of  which  are  used  in  paying  for 
building  erected  upon  lot  and  in  satisfying 
former  mortgage,  which  former  mortgage 
is  canceled  and  released  of  record,  is  neither 
entitled  to  foreclose  mortgage,  because,  be- 
ing unauthorized,  it  is  void,  nor  to  subro- 
gation to  rights  of  former  mortgagee,  there 
having  been  no  intention  at  time  of  satis- 
fying former  mortgage  that  he  should  take 
an  assignment  of  it,  he  having  relied  upon 
his  own  mortgage  and  permitted  release 
of  former  one. — Guy  v.  Du  Uprey,  16  Cal. 
195,  198,  199,  76  Am.  Dec.   518. 

As  to  mortgage  of  ward's  property,  see, 
ante,   5  1578. 

As  to  validity  of  mortgage  executed  hy 
guardian  under  order  of  court  for  purpose 
of    raising    money    to    carry    on    trade,    see 

brief  42  L.  R.  A.  267. 

20.  Property  subject  to  sale. — Guardian 
of  an  incompetent  may  be  authorized  under 
above  section  to  sell  any  part  of  real  prop- 
erty for  purpose  of  procuring  meana  to  be 
used  for  maintenance  of  incompetent  and 
for  payment  of  her  debts. — Estate  of  Hay- 
den,  1  Cal.  App.  75,  81  Pac.  668. 

As  to  sale,  mortgage,  or  lease  of  whole 
•state  or  any  part  thereof,  see,  ante. 
55  1542,  1678,  subd.  4,  1679,  subd.  4. 

A*  to  sale  of  land  held  under  contract 
for  purchase,  see,  ante,  §5  1565-1568. 
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A»  to  sale  of  land  subject  to  mortgage, 

see,  ante,    §5  1569,   1570. 

As  to  sale  of  mines  and  saining  property, 

see,  ante,   55  1529-1533  and  notes. 

As  to  sale  of  personal  property,  see,  ante, 
55  1522-1526  and  notes. 

As  to  sale  when  estate  la  Insolvent,  see, 
ante,  9  1619. 

30.     Same— Homestead   of   Insane    person. 

— No  express  provision  is  made  in  respect 
to  alienation  or  disposition  of  homestead 
in  any  manner,  in  case  of  lunacy,  civil 
death,  or  imprisonment  of  either  husband 
or  wife.  Guardian  of  insane  husband  has 
no  power  to  dispose  of  homestead  and  de- 
prive wife  of  ward  of  her  rights  therein, 
and  court  can  not  acquire  Jurisdiction  to 
order  such  sale  by  appointing  attorney  to 
represent   wife,    upon    filing    of   petition    by 
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guardian. — Flege    v.    Garvey,    47    Cal.    371, 
376,  377. 

As  to  alienation  of  homestead  of  Insane 
person,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
99  1269a-1269c  and  note. 

SI.  Same  —  Homestead  of  minor. — There 
is  no  restriction  in  above  section  as  to 
character  of  property  that  may  be  sold, 
and  where  whole  title  of  homestead  is 
vested  in  one  minor,  there  is  nothing:  to 
prevent  sale  thereof  if  his  circumstances 
require  it;  hence,  where  title  is  vested  in 
several  minors,  each  of  whom,  if  sole 
owner,  would  be  benefited  by  sale,  whether 
upon  grounds  mentioned  in  above  section 
or  for  reasons  mentioned  in  section  1778, 
post,  interest  of  each  may  be  sold  upon 
proper  order  for  that  purpose,  if  widow  and 
adult  children  interested  in  such  homestead 
consent  to  sale  of  their  interests  at  same 
time,  so  that  no  one  having:  an  interest  in 
homestead  would  be  injured  or  have  any 
homestead  right  violated  by  sale. — Estate 
of  Hamilton,   120  Cal.  421,  428,   52  Pac.  708. 

33.  Same— Land  nnder  contract  to  third 
party,  when. — One  who  has  entered  into 
agreement  with  incompetent,  before  adju- 
dication of  incompetency  and  appointment 
of  guardian,  for  conveyance  of  land  from 
latter  in  consideration  for  personal  serv- 
ices extending:  through  future  indefinite 
period— during:  remainder  of  incompetent's 
life— can  not  by  reason  of  such  alleged 
contract  prevent  sale  of  such  real  prop- 
erty in  pursuance  of  guardian's  petition, 
therefore  showing  necessity  of  such  sale 
for  purpose  of  maintaining  incompetent 
and  paying  her  debts,  for  reason  that 
it  is  manifestly  impossible  for  him  to 
make  binding  offer  and  tender  of  per- 
formance of  such  personal  services,  and 
where  services  rendered  are  not  such  that 
they  can  not  be  fully  compensated  for  in 
money.  Rights  will  not  be  conserved  which 
may  never  accrue.  Equity  recognizes  and 
will  enforce  such  contracts,  but  it  demands 
that  evidence  to  prove  their  existence  and 
terms  be  clear,  positive,  and  convincing, 
and  contract  must  be  definite,  certain,  and 
just,  and  in  consonance  with  sound  public 
policy.  Nature  and  character  of  services 
to  be  rendered  must  be  certain,  and,  in 
fact,  certainty  must  exist  as  to  all  terms 
of  contract. — Estate  of  Hayden,  1  Cal.  App. 
75,   77,   78,   81    Pac.   668. 

Aa  to  conveyances  to  complete  contracts 
of  ward,  see,  post,  S  1810. 

33.  Same*— Order  of  probate  court  not 
property  of  ward,  when. — Order  of  probate 
court  directing  executors  to  pay  to  certain 
named  person,  as  guardian  of  certain 
minors,  a  designated  sum  of  money,  is 
not  property  of  such  minors  in  sense  of 
statute  in  relation  to  duties  and  powers  of 
guardians:  and  an  assignment  of  such  or- 
der by  guardian  to  person  advancing  such 
sura  is  not  sale  of  property  in  hands  of 
guardian  belonging  to  minors. — Schmidt  v. 
Wieland,  35  Cal.  343.  346. 


34.  Same  —  Undivided  Interest.  —  Where 
ward  owns  undivided  interest  in  real  prop- 
erty incapable  of  partition,  one  who  bids 
for  entire  property  at  auction  sale  thereof 
can  not  object  to  confirmation  of  such  sale 
on  ground  that  interest  of  minor  was  not 
sold  separately,  unless  he  can  show  that, 
because  of  mode  in  which  interest  of  minor 
was  sold,  he  has  not  acquired  good  title  to 
that  interest.  Otherwise  question  is  one 
in  which  he  has  no  concern.  Fact  that 
return  made  by  guardian  was  of  sale  of  in- 
terest of  said  ward  for  sum  of  one  thousand 
two  hundred  dollars,  as  though  It  alone 
had  been  sold,  is  not  material  where  it 
was  announced  at  time  property  was  of- 
fered that  bids  would  be  received  for  whole 
and  treated  as  pro  rata  bids  for  several  in- 
terests.— Estate  of  Hamilton,  120  Cal.  421, 
426,  427,  52  Pac.  708. 


35.     Same— Same— Resulting  In   partition. 

— If  requisite  facts  appear  giving  court 
jurisdiction  to  order  sale,  such  jurisdiction 
will  not  be  vitiated  or  sale  rendered  void 
by  reason  of  fact  that  record  shows  that 
certain  adult  owners  of  undivided  interests 
in  property  sold  joined  In  sale  and  that 
incidentally  partition  resulted,  although 
court  has  no  jurisdiction  of  proceeding  in 
partition  between  minors  and  their  adult 
co-devisees.  Fact  that  partition  may  in- 
cidentally result  from  sale  can  not  render 
sale  void  if  in  other  respects  it  is  legal. — 
Fitch  v.  Miller,  20  Cal.  352,  386. 

As  to  powers  of  njuardlan  In  partition 
proceedings,  see,  ante,    9  1772. 

34.     Sale    after    ward's    death    Is    void. — 

Sale  of  ward's  property  after  death  of 
ward,  made  under  provisions  of  this  chap- 
ter, is  void.  When  guardian  executes  deed 
he  executes  it  In  place  and  stead  of  his 
ward,  and  the  moment  ward  is  dead  his 
power  to  execute  deed  is  gone.  If,  upon 
settlement  of  accounts  of  guardian  after 
ward's  death,  there  are  no  funds  on  hand 
with  which  to  pay  the  amounts  due  to 
guardian,  remedy  is  not  by  sale  of  ward's 
property  under  statutory  proceedings  for 
guardian's  sale,  but  is  in  court  of  equity, 
or,  perhaps,  to  administer  in  proper  court 
upon  estate  of  deceased  ward. — Estate  of 
Livermore,  132  Cal.  99,  101,  84  Am.  St.  Rep. 
99,   64    Pac.    113. 

37.  Sale  without  authority  of  the  court 
Invalid. — Sale  made  by  guardian  of  portion 
of  estate  of  ward  without  authority  from 
probate  court  conveys  no  title  to  the  pur- 
chaser.— De  la  Montagnie  v.  Union  Ins.  Co., 
42   Cal.    290.    293. 

38.  Where  guardian  is  In  possession  and 
control  of  ward's  estate  and  is  in  need  of 
funds  for  education  and  maintenance  of 
ward,  twentieth  section  of  act  in  relation 
to  guardians  applies,  and  proper  course  for 
guardian  is  to  apply  to  probate  court  fjr 
leave  to  raise  necessary  funds  by  selling 
portion  of  ward's  property. — Schmidt  v. 
Wieland,    35   Cal.    343,   345,   346. 
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39.  Unauthorized  sale  by  guardian  of 
minor,  of  either  real  or  personal  estate  of 
ward,  does  not  convey  good  title  to  pur- 
chaser.— Washabaugh  v.  Hall,  4  S.  D.  168, 
56  N.  W.  82. 

40.  Guardian  has  no  power  without  au- 
thority of  court  to  sell  or  encumber  prop- 
erty of  hiB  ward. — Morse  v.  Hinckley,  124 
Cal.   164,  167,  56  Pac.  896. 

41.  Same— Consent  of  infant  not  bind- 
ing;.—Guardian  can  not  sell  property  of  his 
ward  without  order  of  court.  Infants  can 
not  give  binding  consent  to  sale. — Kendall 
v.  Miller,  9  Cal.  592,  693;  De  la  Montagnie 
v.  Union  Ins.  Co.,  42  Cal.  290,  293. 

An  to  sale  without  order  of  court  hetaar 
void,  see,  ante,  9  1517;  also  note  89  Am.  St. 
Rep.  312. 

As  to  power  of  guardian  to  sell  penon- 
alty    of   ward  without   order   of  court,   see 

note  1  L.  R.  A.  304. 

As   to  remedy   of  ward  for  unauthorised 

sale,  see  note  87  Am.  Dec.  611. 

As  to  order  of  sale,  see,  post,  8  1787  and 
note. 

42.  Testamentary  provision  for  a  aale. — 

Statute  of  this  state  in  relation  to  sales 
by  guardians  is  only  applicable  In  cases 
where  there  is  no  direction  by  will  as  to 
the  disposition  of  estates  left  to  wards.  If 
such  estate  were  given  subject  to  right  of 
sale  or  exchange  in  guardians,  and  thereby 
to  acquire  property  for  their  benefit  of 
different  character,  guardian  may  sell  or 
exchange  property  without  permission  of 
court,  and  it  is  difficult  to  perceive  in  what 


respect  policy  or  letter  of  law  would  be 
contravened.  Object  of  law,  when  there 
has  been  testamentary  appointment  of 
guardian,  is  to  preserve  property  for  bene- 
fit of  wards  so  as  to  effectuate,  and  not 
defeat,  Intention  of  testator. — Norris  v. 
Harris.   15  Cal.   226.   256,   256. 

43.  Fact  that  property  proposed  to  be 
sold  was  devised  to  wards  by  their  father, 
who  provided  in  his  will  that  beneficiaries 
may  each  "take  out"  one- half  of  his  share 
when  he  becomes  of  age,  and  other  half  not 
until  all  children  become  of  age,  does  not 
deprive  court  of  jurisdiction  to  order  sale 
of  estate  of  such  wards  in  property.  What- 
ever effect  this  provision  might  have  in 
controlling  use  of  property  until  devisees 
were  entitled  to  take  its  control  by  terms 
of  will,  title  to  property  and  estate  of  dev- 
isees undoubtedly  vested  in  devisees  upon 
death  of  testator;  and  statute  is  sufficiently 
comprehensive  to  authorize  sale  of  such 
estate.  Provision  of  will  does  not  so  con- 
trol disposition  of  property  that  It  is  not  * 
subject  to  sale  by  guardian. — Fitch  v.  Mil- 
ler, 20  Cal.  352,  385,  386. 

eatary  provision** 


As  to  aale  under  teat 

see,   ante,   §5  1560,   1661. 

44.  Title  passes,  when* — Ward's  title  Is 
devested  by  deed,  and  not  by  confirmation 
of  sale. — Scarf  v.  Aldrlch,  97  Cal.  360,  369. 
32  Pac.  824. 

As  to  conveyance,  see,  ante,  §  1555. 

As  to  whether  title  subsequently  ac- 
quired Inures  to  purchaser.,  at  guardian** 
aale,  see  note  48  Am.  Dec.  335. 


§1778.  SALE  OF  REAL  ESTATE  TO  BE  MADE  UPON  ORDER  OF 
COURT.  When  it  appears  to  the  guardian,  that  for  the  benefit  of  his  ward  his 
real  estate,  or  some  part  thereof,  should  be  sold,  and  the  proceeds  thereof  put 
out  at  interest,  or  invested  in  some  productive  stock,  or  in  the  improvement  or 
security  of  any  other  real  estate  of  the  ward,  his  guardian  may  sell  the  same  for 
such  purpose,  at  public  or  private  sale  subject  to  confirmation  by  the  court. 

History:  Enacted  March  11,  1872,  founded  on  §{21,  356  Probate 
Act;  amendment  approved  May  16,  1921,  State,  and  Amdte.  1921,  p. 
104.     In  effect  July  27,  1921. 

For  construction  of  above  and  other  sections,  see,  ante,  §  1587  and  note;  also  Smith  v. 
Biscailuz,  83  Cal.  844,  21  Pac.  15. 

§  1779.  APPLICATION  OF  PROCEED8  OF  SALES.  If  the  estate  is  sold 
for  the  purposes  mentioned  in  this  article,  the  guardian  must  apply  the  proceeds 
of  the  sale  to  such  purposes,  as  far  as  necessary,  and  put  out  the  residue,  if 
any,  on  interest,  or  invest  it  in  the  best  manner  in  his  power,  until  the  capital 
is  wanted  for  the  maintenance  of  the  ward  and  his.  family,  or  the  education  of 
his  children,  or  for  the  education  of  the  ward  when  a  minor,  in  which  case  the 
capital  may  be  used  for  that  purpose,  as  far  as  may  be  necessary,  in  like  manner 
as  if  it  had  been  personal  estate  of  the  ward. 

History:     Enacted  March  11,  1872,  founded  on  §5  22,  357  Probate  Act. 

As  to  power  of  aruardlnn  In  msnnarcment  and  Investment  of  estate,  see,  ante,  89  1753. 
1769  and  notes,  and  post,  g  1792  and  note. 
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§  1780.    INVESTMENT  OF  PROCEEDS  OF  SALES.    If  the  estate  is  sold 

for  the  purpose  of  putting  out  or  investing  the  proceeds,  the  guardian  must 

make  the  investment  according  to  his  best  judgment,  or  in  pursuance  of  any 

order  that  may  be  made  by  the  court. 

History:  Enacted  March  11,  1872,  founded  on  §§  23,  358  Probate 
Act;  amendment  approved  April  15,  1880,  Code  Amdts.  1880  (C.  C. 
P.  Pt.),  P.  68. 


§1781.    ORDERS  FOR  SALE,  HOW  OBTAINED.     [Repealed.] 

History:  Enacted  March  11,  1872,  founded  on  §§  24,  359  Probate 
Act;  amendment  approved  April  15,  1880,  Code  Amdts.  1880  (C.  C. 
P.  Pt.),  p.  69;  repeal  approved  May  16,  1921,  Stats,  and  Amdts.  1921, 
p.  105.     In  effect  July  29,  1921. 


ORDER  FOR  SALE— HOW  OBTAINED. 

1.  Editorial  note. 

2, 3.  Contents  of  petition. 

4, 5.  Same — Form  of  statement. 

6-8.  Same — Statement  of  condition  of  the 
estate,  to  authorize  sale. 

9.  Same  —  Same  —  Value  of  particular 

items  unnecessary. 
10.  Same — Statement  of  purpose  of  mort- 
gage- 

11- 13.  Defects  of  petition  supplied  by  proof 
and  decree. 

14, 15.  Same — Defective  description.    * 

16- 19.  Jurisdiction — Dependent  on  petition. 

20,21.  Same — Falsity  of  averments  does  not 
affect. 

1.  Editorial  note i  Above  section  was 
repealed  by  legislature  of  1921,  but  as  the 
decisions  made  under  the  former  sections 
may  still  be  of  value  where  rights  had  at- 
tached before  the  repeal  of  the  statute,  the 
annotation  is  retained. 

2.  Contents  of  petition  are  prescribed  by 
section  24  of  "act  to  provide  for  appoint- 
ment and  prescribe  duties  of  guardians. " — 
Fitch  v.  Miller,  20  Cal.  352,  381,  382.  (Above 
section,  before  its  repeal  was  similar  to 
statute  cited.) 

An  to  contents  of  petition  for  order  of 
sale,   see,   ante,    §  1518. 

3.  Sales  by  guardians  are  authorised  in 
two  cases:  1.  When  necessary  to  maintain 
or  educate  the  ward;  2.  When  expedient, 
for  purpose  of  more  profitable  investment 
of  proceeds.  To  obtain  order  for  such  sale 
guardian  must  present  verified  petition  to 
court  by  which  he  was  appointed,  "setting 
forth  condition  of  estate  of  his  ward  and 
facts  and  circumstances  on  which  petition 
Is  founded,  tending  to  show  necessity  or 
expediency  of  sale." — Smith  v.  Biscailus, 
83  CaL  344,  349,  350,  21  Pac.  15,  23  Pac.  314. 
See  Fitch  v.  Miller,  20  Cal.  352,  382. 

4.  Same  — Form  of  otatement. — Petition 
is  not  Insufficient,  although  it  does  not 
state  In  direct  terms  that  there  are  debts 
to  be  paid,  or  that  Income  is  not  sufficient 
for  support  and  education  of  wards,  or  that 
it  would  be  for  the  benefit  of   wards .  that 


property  should  be  sold  and  proceeds  put 
out  at  Interest,  if  facts  are  set  forth  show- 
ing existence  of  such  contingencies.  No 
form  is  prescribed  for  petition,  and  if,  by 
fair  application  of  all  statements,  it  can 
be  seen  that  there  is  an  averment  that 
one  or  more  of  those  three  contingencies 
exists,  it  is  sufficient  to  give  jurisdiction. — 
Fitch  v.  Miller,  20  Cal.  362,  384! 

6.  Certain  ultimate  facts  or  contingen- 
cies under  which  real  estate  of  minor  may 
be  sold  by  guardian,  and  which  must  ap- 
pear in  some  form  in  petition  therefor  to 
give  court  jurisdiction,  are  prescribed  by 
sections  1777  and  1778,  ante. — Smith  v.  Bis- 
cailuz,  88  Cal.  344,  356,  21  Pac.  15,  23  Pac. 
314. 

6.  Same— Statement  of  condition  of  the 
estate,  to  authorise  sale. — Provisions  of 
section  1537,  ante,  requiring  petition  to 
show  amount  of  personal  estate  and  how 
much  remains  undisposed  of  are  not  appli- 
cable to  guardians'  sales.  Whether  real  or 
personal  estate  of  ward  shall  be  sold  is  in 
discretion  of  court.  Reasons  requiring  per- 
sonal estate  of  deceased  person  to  be  sold 
flrst  do  not  apply  to  estates  of  wards.  In 
the  latter  case,  in  determining  whether 
real  or  personal  estate  should  be  sold,  court 
should  ordinarily  be  governed  by  the  same 
reasons  which  would  Influence  a  competent 
adult  in  disposing  of  his  own  property. 
Determination  of  what  is  best  for  ward 
must  control. — Estate  of  Hamilton,  120  Cal. 
421,  422,  425,  62  Pac.  708. 

7.  Above  section  applies  indifferently  to 
necessities  and  expediencies,  and  should 
receive  sensible  and  reasonable  construc- 
tion, according  as  sale  is  asked  upon  one 
ground  or  upon  other.  If  sale  is  asked 
upon  ground  that  it  is  necessary,  there  is 
same  reason  for  requiring  statement  of 
condition  of  ward's  whole  estate  as  exists 
in  ordinary  case  of  sale  by  executor  or 
administrator,  i.  e.,  to  enable  the  court 
to  decide  what  particular  part  of  it  Is 
best  to  sell.  But  if  sale  is  asked  upon 
ground  that  it  is  for  interest  of  ward  that 
some  portion  of  his  land  should  be  sold 
and  proceeds  Invested,  it  is  manifest  that 
condition  of  property  to  be  sold  is  only 
matter  to  be  inquired  into,  and  that  policy 
or   expediency   of   selling   it   Is   in   no   wise 
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affected  by  condition  of  other  portion  of 
his  estate.  Beginning  and  end  of  Inquiry 
in  such  case  is  whether  price  of  land  to 
be  sold  can  be  invested  to  better  advan- 
tage in  something  else;  and  petition  which 
fairly  presents  this  question  ought  to  be 
sufficient  to  give  court  Jurisdiction  to  make 
order,  as  it  is  by  express  enactment  in  case 
of  mining  claims  belonging  to  estates  of 
decedent. — Smith  v.  Biscailuz,  82  Cal.  344, 
350,   351,   21   Pac.  15,   23  Pac.  314. 

8.  Provisions  of  section  1537,  ante,  are 
made  applicable  to  guardians'  sales  by  sec- 
tions 1789,  1808,  post. — Smith  v.  Biscailuz, 
83  Cal.  344,  355,  21  Pac.  15.  23  Pac.  314. 

9.  Same  —  Same  —  Valve  of  particular 
Hems  unnecessary. — In  order  to  enable  court 
to  judge  of  necessity  or  expediency  of  sale, 
first  requisite  of  petition  is  that  it  shall 
set  forth  condition  of  estate.  But  it  Is 
not  directly  required  by  statute  that  value 
of  several  items  and  parcels  of  property  of 
which  estate  consists  shall  be  stated,  and 
it  would  seem  to  be  only  necessary  to 
state  condition  in  such  manner  as  to  enable 
court  to  judge  of  existence  of  one  or  more 
of  circumstances  specified  in  rendering  sale 
necessary  or  expedient. — Fitch  v.  Miller,  20 
Cal.  352,  382.  See  Stuart  v.  Allen,  16  Cal. 
174,   501. 

10.  Same— Statement  of  purpose  of  mort- 
jraffe. — Law  which"  empowers  guardians, 
when  duly  authorized  by  order  of  court, 
to  mortgage  estates  of  minors  or  incom- 
petents is  embraced  in  sections  1577,  1578, 
ante.  First  requisite  of  petition  is  that 
it  must  disclose  particular  purposes  for 
which  money  is  to  be  used;  and  in  case 
of  minor's  estate  that  purpose  must  be 
either  to  pay  debts  or  charges  of  adminis- 
tration or  to  pay,  reduce,  extend,  or  renew 
some;  lien  or  mortgage  already  subsisting 
on  realty  which  it  is  proposed  to  mortgage. 
Essential  fact  to  be  found  by  court  is  that 
it  will  be  of  advantage  to  estate  to  raise 
money  by  loan,  and  statute  prescribes  mat- 
ters which  must  be  set  forth  in  petition  as 
basis  of  judgment  of  court. — Howard  v. 
Bryan,   133  Cal.  257,  259,  263,  65  Pac.  462. 

11.  Defect*  of  petition  supplied  by  proof 
nnd  decree. — Petition  should  set  forth  con- 
dition of  estate  of  ward  and  facts  and  cir- 
cumstances on  which  petition  is  founded 
tending  to  show  necessity  or  expediency 
of  sale;  but  under  section  1537,  ante,  a  fail- 
ure to  set  forth  facts  showing  sale  to  be 
necessity  will  not  invalidate  subsequent 
proceedings  if  defect  be  supplied  by  proofs 
at  hearing  and  facts  showing  such  neces- 
sity be  stated  in  the  decree. — Smith  v.  Bis- 
cailuz, 83  Cal.  344,  355,  21  Pac.  15,  23  Pac. 
314. 

12.  Such  "general  facts"  as  must  be 
stated  In  decree  to  validate  proceedings 
founded  on  defective  petition  mean  those 
ultimate  facts  showing  contingency,  as 
prescribed  in  sections  1777,  1778,  ante,  and 
not  more  explicit  facts  and  circumstances 
.set    out    in    above    section,    from    statement 


of  which  also  would  necessarily  appear  con- 
dition of  estate. — Smith  v.  Biscailuz,  83  Cal. 
344,  355,  357,  21  Pac.  15,  23  Pac.  314. 

13.  On  collateral  attack  on  sale  on 
ground  of  insufficiency  of  petition  it  will 
be  presumed,  where  decree  recites  that  "on 
such  hearing  said  guardian  was  examined 
on  oath,  and  after  full  examination  it  ap- 
pearing to  this  court  that  it  would  be  for 
benefit  of  said  minor  that  said  real  estate 
be  sold  and  proceeds  of  said  Bale  be  placed 
at  interest,  said  real  estate  being  now  un- 
productive and  liable  to  heavy  taxes,"  that 
court  determined  upon  sufficient  proofs 
that  condition  of  estate  and  facts  and  cir- 
cumstances surrounding  it  were  such  as 
rendered  sale  necessary  or  expedient. — 
Smith  v.  Biscailuz,  83  Cal.  344,  355,  21  Pac. 
16,  23  Pac.  314. 

14.  Same  Defective  description  in  peti- 
tion and  order  to  show  cause  does  not  af- 
fect jurisdiction  of  court  or  validity  of 
sale  when  order  of  sale  contains  correct 
and  specific  description  of  property. — 
Scarf  v.  Aldrich,  97  Cal.  360,  363,  32  Pac. 
824.  See  Fitch  v.  Miller,  20  Cal.  352;  Es- 
tate of  Boland,  55  Cal.  310.  312;  Richardson 
v.  Butler,  82  Cal.  174,  16  Am.  St.  Rep.  101, 
23  Pac.  9;  Gager  v.  Henry,  5  Sawy.  C.  C. 
237,  243.  9  Fed.  Cas.  1031. 

15.  If  petition  asks  for  sale  of  whole  in- 
terest "of    wards,    they    each    owing    undi- 
vided   interest    in    large    tract    of    land    in 
which  their  adult  brothers  and  sisters  and 
their  mother  also  held  undivided  interests, 
and   if  order   of   sale   is   of   whole   interest, 
and    sale   and    order   of   confirmation    is    of 
whole  interest,  mistake  in  petition  whereby 
interest    of    each    of   such    wards    is   desig- 
nated as  consisting  of  two  thousand  acres, 
where,    as   matter    of   fact,    it   consisted    of 
four  thousand  acres,   does   not   render  sale 
void   for  want  of  jurisdiction   of   court   by 
reason  of  mistake,  either  as  not  truly  set- 
ting   forth    the   condition    of    the    estate    or 
amount  of  property  which  ward  has,  so  as 
to  present  to  court  proper  data  by  which  it 
can  judge  of  portion  necessary  to  be  sold, 
if,  by  reason  of  this  mistake,  purchaser  ob- 
tain   an    estate    or    interest   in   land    double 
that  which  he  supposed  he  purchased,  and 
wards,    on    the    other    hand,    received    one- 
half   of    value    of   their    property,    it   might 
be   sufficient   ground   for  setting   aside   sale 
by  direct  proceeding  for  that  purpose;  but 
it   does    not    reach   point    of  jurisdiction    of 
proceeding  .by    court    or    authorize   sale    to 
be  treated   as  nullity  when  questioned  col- 
laterally,    as    in    an     action    of    ejectment 
thereafter  brought  by  such  minors  against 
purchasers;    and    if    it    appear    in    addition 
that   adult   owners   of   tract  joined   in   sale, 
and  that  whole  title  thereto  was  conveyed 
to    purchasers,    question    is   not   as   to    title 
obtained  by  latter,  but  as  to  whether  wards 
have  obtained  their  proper  portion  of  pur- 
chase-money,   which   can    not   affect    rights 
of    purchasers.      They    are    not    responsible 
for    disposition    of   money   after   they    have 
paid    it.— Fitch    v.    Miller,    20    Cal.    352,    383. 
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See  Thompson  v.  Samson,  64  Cal.  330,  333, 
30  Pac.  980. 

As   to  defects   la   petition   betas;   supplied 
by  subsequent  proceedings,  see,  ante,  $  1618. 

14.     Jurisdiction— Dependent    on    petition. 

— In  order  to  render  sale  effectual  and  con- 
fer valid  title  probate  court  must  have 
acquired  jurisdiction  of  case  by  presenta- 
tion of  proper  petition  by  guardian. — 
Fitch  v.  Miller,  20  Cal.  362.  381,  382. 

17.  If  petition  and  order  of  sale  fall  to 
disclose  facts  required  by  statute  neces- 
sary to  give  court  jurisdiction  to  author- 
ize sale,  the  order  of  sale  and  subsequent 
proceedings  will  be  void. — Howard  v. 
Bryan,  133  Cal.  267,  264,  66  Pac.  462. 

18.  Foundation  of  jurisdiction  to  mort- 
gage estates  of  minors  or  incompetents  is 
petition  filed  by  guardian  for  leave  to 
mortgage. — Howard  v.  Bryan,  133  Cal.  267, 
266,  66  Pac.  462. 

19.  Court  is  not  given  jurisdiction  by  sub- 
division 6  of  section  1678,  ante,  to  make 
order  authorizing  giving  of  notes  and 
mortgage  to  secure  debt  due  from  estate  of 
ward  without  filing  of  verified  petition 
therefor.  Omission  to  file  it  would  be  more 
than  irregularity.  Neither  can  order  au- 
thorising mortgage,  when  not  based  on 
valid  petition,  be  sustained  on   the  ground 


that  guardian  would  be  chargeable  with 
whole  sum  borrowed,  and  that  no  harm 
could  result  to  minor,  however  unnecessary 
or  excessively  his  estate  be  encumbered. 
No  bond  is  required  as  condition  to  making 
of  mortgage,  and  bond  given  by  guardian 
In  qualifying  as  such  does  not  necessarily 
or  usually  cover  the  value  of  the  ward's 
real  property. — Howard  v.  Bryan,  133  Cal. 
267,  266,  66  Pac.  462. 

20.  Same— Falsity  of  averments  does  not 
affect. — Jurisdiction  depends  upon  aver- 
ments, and  not  upon  their  truth  or  falsity. 
— Richardson  *v.  Butler,  82  Cal.  174,  178,  16 
Am.  St.  Rep.  101,  23  Pac.  9. 

21.  Puchaser  at  sale  ordered  by  probate 
court  must  look  to .  proceedings  so  far  as 
to  see  that  such  petition  was  presented  as 
gave  jurisdiction  of  case  to  court;  and  if 
petition  is  on  its  face  sufficient  for  this 
purpose  he  is  not  required  to  investigate 
truth  of  allegations.  He  is  bound  to  know 
law,  but  he  can  not  be  supposed  to  have 
any  knowledge  of  facts  on  which  proposed 
action  is  predicated,  for  to  require  strict 
investigation  of  these  facts  by  each  bidder 
and  to  make  title  depend  upon  their  being 
ultimately  found  to  be  correct  would 
greatly  embarrass,  If  not  defeat,  such  pro- 
ceeding and  would  be  manifest  injustice  to 
innocent  purchaser. — Fitch  v.  Miller,  20 
Cal.  352,  383. 


§1782.    NOTICE  TO  NEXT  OF  KIN,  HOW  GIVEN.    [Repealed.] 

History:  Enacted  March  11,  1872,  founded  on  §§  25,  360  Probate 
Act;  amendment  approved  April  15,  1880,  Code  Amdts.  1880  (C.  C. 
P.  Pt),  p.  69;  repeal  approved  May  16,  1921,  Stats,  and  Amdts.  1921, 
p.  105.     In  effect  July  29,  1921. 


1,     Notice  of  hearing;  not  Jurisdictional. — 

It  is  error  for  court  to  fix  time  for  hearing 
for  a  date  less  than  four  weeks  from  time 
of  making  order  to  show  cause,  but  en- 
suing order  of  sale  is  not  void  for  want  of 
jurisdiction  and  can  not  be  attacked  col- 
laterally. Notice  of  hearing  is  not  Juris- 
dictional, and  order  for  sale  of  property 
of  a  minor  is  not  an  order  against  or  ad- 
verse to  minor,  but  is  a  granting  of  his 
request.  It  is  not  a  judgment  in  personam, 
but  operates  only  upon  property,  and  is, 
therefore,  in  fact  in  rem.  The  minor  is 
in  court  by  filing  of  petition  and  submits 
his  property  to  jurisdiction  and  order  of 
court.  It  may  be  that  next  of  kin  or 
others  interested  in  estate  of  minor  would 


not  be  bound  for  want  of  proper  notice 
in  such  a  case,  but  that  does  not  aid  minor 
in  his  action  brought  to  quiet  title  to  such 
land. — Scarf  v.  Aldrich,  97  Cal.  360,  364, 
365,  32  Pac.  324.  See  111.  Mulford  v.  Bever- 
idge,  78  111.  468.  Wis.  Mohr  v.  Porter,  51 
Wis.  487,  8  N.  W.  364.  Fed.  Gager  v.  Henry, 
5  Sawy.  C.  C.  237,  243,  9  Fed.  Cas.  1031; 
Mohr  v.  Manierre.  101  U.  S.  417,  418,  25 
L.  ed.  1052;  Thaw  v.  Ritchie,  186  U.  S.  519, 
548,  34  L.  ed.  531,  10  Sup.  Ct.  1037. 

tkm  to  effect  of  sale  without  •nflcient 
notice,  see  note  81  Am.  Dec.  223. 

A»  to  notice,  see,  ante,  8  1538,  subd.  2  of 
S  1578,  subd.  2  of  S  1*79;  post,  88  1789,  1808 
and  notes. 


§  1783.     COPY  OF  ORDER  TO  BE  SERVED,  PUBLISHED,  OR  CONSENT 
FILED.    [Repealed.] 

History:  Enacted  March  11  1872,  founded  on  §9  26,  361  Probate 
Act;  amendment  approved  April  15,  1880,  Code  Amdts.  1880  (G.  C. 
P.  Pt),  p.  69;  repeal  approved  May  16,  1921,  Stats,  and  Amdts. 
1921,  p.  105.     In  effect  July  29,  1921. 

!•    Publication   of   order   to    show    cause       latins;  to  sales  of  estates  of  decedents  can 
for  three  weeks  is  sufficient.    Time  of  pub-       not  be  applicable  to  guardians'  sales. — Es* 
llcation  being:  fixed  by  above  section   (be-       tate  of  Hamilton,  120  Cal.  421,  425,  52  Pac. 
fore  its  repeal),  provisions  of  chapter  re-       708. 
C.C.P.— 212  3377 
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2.    Provision  that  copy  of  order  must  be  Service  of  notice,  see,  ante,   §5  1639,  1578 

published  at   least   three   successive   weeks       subd.  8,  1679  subd.  3,  and  post.  88  1789,  1808 
was    complied    with    by    publishing;    order       and  notes, 
four   times,   first  publication   being:  Novem- 
ber  1,   and  last  December   2. — Scarf   v.    Al- 
drlch,   97  Cal.  860,  863,   32  Pac.  324. 

§  1784.    HEARING  OF  APPLICATION.    [Repealed.] 

History:  Enacted  March  11,  1872,  founded  on  §§27,  362  Probate 
Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  P.  69;  repeal  approved  May  16,  1921,  Stata.  and  Amdts.  1921, 
p.  105.     In  effect  July  29,  1921. 

As  to  similar  provision  relating;  to  estates        4,   1579  subd.  4,  and  post,   88  1789,  1808  and 
of  decedents,  see,  ante,    §5  1540,   1578    subd.        notes. 

§  1785.    WHO  MAY  BE  EXAMINED  ON  SUCH  HEARING.    [Repealed.] 

History:  Enacted  March  11,  1872,  founded  on  9§  28,  363  Probate 
Act*  amendment  approved  April  15,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  69;  repeal  approved  May  16,  1921,  Stats,  and  Amdts.  1921, 
p.  105.     In  effect  July  29,  1921. 

As  to  compelling  witnesses  to  attend  and  As  to  production  of  witnesses,  see,   post, 

testify,  see,  ante,  §  1305  and  note,  and  post,  89  1985-1997  and  notes. 

55  1985  et  seq.  and  notes.  As  to   similar  provisions   relating;  to   ea- 

As  to  examination  of  witnesses,  see,  post,  tates   of  decedents,  see,   ante,    §5  1541,   1578 

55  2042  et  seq.  and  notes.  subd.  4,  1679  subd.  4,  and  post,  58  1789,  1808. 

§  1786.    COSTS  TO  BE  AWARDED,  TO  WHOM.    [Repealed.] 

History:  Enacted  March  11,  1872,  founded  on  88  29,  364  Probate 
Act;  repeal  approved  May  16.  1921,  Stats,  and  Amdts.  1921,  p.  105. 
In  effect  July  29,  1921. 

§  1787.    ORDER  OF  SALE,  TO  SPECIFY  WHAT.    [Repealed.] 

History:  Enacted  March  11,  1872,  founded  on  88  30,  365  Probate 
Act;  repeal  approved  May  16,  1921,  Stats,  and  Amdts.  1921,  p.  105. 
In  effect  July  29,  1921. 

ORDER  OF  SALE— CONTENTS.  As    to    description    of    lands,    see,  ante, 

8  1544. 

1.  Appeal.  An  to  enforc|M|r  order  of  sale,  see,  ante, 

2.  Order  of  sale.  8  1544. 

3.  Same — Terms  of  sale.  As  to  entry  of  order  as  decree,  see,  post, 

4.  Private  sale — Authority  of  court  to  order.      * 

3.     Same— Terms    of    sale. — Order    direct - 
An   to   similar   provisions   relating:   to   es-        lng  sale   for  c&gh   flxe8   term8   Qf  8aie> — e8_ 

tates   of   decedents,   see,   ante,    88  1548,    1678       ^^  of  Hamilton,  120  Cal.  421,  425,  52  Pac. 
subd.  4,  1579  subd.  4,  and  post,  88  1789,  1808       708 

and  notes.  Am  to  -pecifyIntT  terms  of  sale,  see,  ante. 

1.  Appeal* — Conclusion  of  lower  court  as       8  1544. 

to  necessity  of  sale  of  property  of  incom-  Am  to  4ePm8  of  8aje>  8eef  po8t>  §  1791  and 

petent    will    not    be    set    aside    on    appeal       note. 

where    testimony    is    ™n™ct*n*-?*tate    °f  4.     Private   sale  -  Authority   of  conrt    to 

Hayden,  1  Cal.  App.  75,  81  Pac.  668.  order,— Under  the   provisions   of   the  above 

2.  Order  of  sale  must  be  in  itself  suf-  section  and  section  1789,  post,  as  the  above 
ficient,  and  to  make  it  so  description  of  section  existed  before  its  repeal,  read  in 
lands  to  be  sold  must  be  sufficiently  definite  connection  with  section  1644,  ante,  notwlth- 
and  certain,  without  reference  to  any  ex-  standing  the  fact  that  a  guardian's  peti- 
traneous  matter.  Section  1544,  ante,  pro-  tion  for  an  order  to  sell  his  ward's  real 
vides  that  the  order  of  sale  must  describe  estate,  does  not  ask  that  the  sale  may  be 
lands  to  be  sold,  and  record  can  not  be  made  at  private  sale,  the  court  may,  in  its 
helped  out  by  reference  to  document  not  discretion,  direct  that  the  sale  be  made  at 
found  in  it. — Hill  v.  Wall,  66  Cal.  130,  182,  private  sale  instead  of  at  public  auction. — 
4  Pac.  1139.  See  Wilson  v.  Hastings,  66  Estate  of  Verwoert,  177  Cal.  488,  171  Pa.-. 
Cal.  248,  246,  5  Pac.  217.  105. 
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§  1788.    BOND  BEFORE  SELLING.    Every  guardian  authorized  to  sell  or 

mortgage  real  estate,  must,  before  the  sale  or  mortgage  is  confirmed,  give  bond 

to  the  ward,  with  sufficient  surety,  to  be  approved  by  the  court,  or  a  judge 

thereof,  with  condition  to  account  for  the  proceeds  of  the  sale  or  mortgage  as 

provided  for  in  this  chapter  and  chapter  seven  of  this  title. 

History:  Enacted  March  11,  1872,  founded  on  SS  31,  366  Probate 
Act;  amendment  approved  April  15,  1880,  Code  Amdts.  1880  (G.  C. 
P.  pt),  p.  69;  amendment  approved  May  16,  1921,  Stats,  and  Amdts. 
1921,  p.  104.     In  effect  July  29,  1921. 


1.  Filing;  of  bond. — That  bond  was  not 
filed  until  after  sale  is  not  valid  objection 
to  validity  of  sale  where  it  appears  by 
recitals  in  decree  of  sale  that  before  mak- 
ing- sale  the  guardian,  as  required  in  and 
by  order  of  sale,  duly  executed  additional 
bond  to  state  of  California.  It  could  not 
have  been  "duly  executed"  unless  it  had 
been  delivered  to  judge  and  all  other  acts 
performed  which  statute  required.  If  de- 
livered to  judge  and  approved,  that  was 
sufficient  filing. — Smith  v.  Biscailuz,  83  Cal. 
344.  357.  358,   21  Pac.   15,   23  Pac.  314. 


As  to  bond  on  sale  of  realty,  see,  ante, 
S  1389  and  note. 

As  to  failure  to  arlve  additional  bond,  see 

note  61  Am.  Dec.  233. 

As  to  general  bond,  see,  ante,  $  1754  and 
note. 

As  to  requiring  additional  bond  on  sale 
of  land,  see  note  33  L.  R.  A.  761. 

As  to  similar  provisions  relating  to  exec- 
utors and  administrators,  see,  ante,  §$  1389 
et  seq.  and  notes. 


§  1788.  ALL  PROCEEDINGS  FOB  SALE  OF  PROPERTY  BY  GUARDIAN 
TO  CONFORM  TO  CHAPTER  SEVEN  OF  THIS  TITLE.  All  the  proceedings 
by  guardians  concerning  sales  of  property  of  their  wards,  giving  notice  of 
sale,  reselling  the  same  property,  return  of  sale  and  application  for  confirma- 
tion thereof,  notice  and  hearing  of  such  application,  making  orders  rejecting  or 
confirming  sales  and  reports  of  sales,  ordering  and  making  conveyances  of 
property  sold,  allowance  of  commissions,  accounting  and  settlement  of  accounts, 
must  be  had  and  made  as  required  by  the  provisions  of  this  title  concerning 
estates  of  decedents,  unless  otherwise  specially  provided  in  this  chapter.  All 
known  relatives  of  the  ward  within  the  third  degree  residing  in  this  state  whose 
addresses  are  known  to  the  guardian  shall  within  two  days  after  filing  of  the 
return  of  sale  be  served  by  mail  with  a  brief  notice  of  the  time  set  for  hearing 
of  the  return. 

History:  Enacted  March  11,  1872,  founded  on  §§  32,  367  Probate 
Act;  amendment  approved  May  16,  1921,  Stats,  and  Amdts.  1921, 
p.  104.    In  effect  July  29,  1921. 

PROCEEDINGS  FOR  SALE  OP  WARD'S 
LAND— HOW  GOVERNED. 

1,2.  Appraisement  of  property. 
3,  4.  Hearing  of  return  of  sale. 

5.  New  sale — When  bid  disproportionate  to 

value. 

6.  Proceedings  similar  to  those  by  admin- 

istrator. 

7.  Same  —  Unless   otherwise   specially   pro- 

vided. 

B.  Purchase  by  guardian. 
9.  Same — Under  Mexican  law   formerly  in 
force  in  territory  of  California. 

10.  Purchasers  not   responsible   for   disposi- 
tion of  money. 

*1.     Apprataement    of    property    must     be 
made  within  year  of  time  of  making  sale 


as  required  by  section  1550,  ante. — Smith  v. 
Biscailuz,  83  Cal.  344,  357,  21  Pac.  15,  23 
Pac.  814. 

2.  That  the  appraisement  of  property 
wag  not  marked  "filed"  before  confirmation 
of  sale  will  not  invalidate  sale  where  it 
appears  from  decree  of  court  that  said  real 
estate  was  appraised  within  one  year  of 
time  of  such  sale,  and  affidavit  attached  to 
inventory  and  appraisement  shows  that  it 
was  sworn  to  before  confirmation  of  sale, 
before  clerk  of  court.  It  is  thus  'apparent 
that  appraisement  had  been  substantially 
filed  in  court  before  confirmation  of  sale, 
and  marking-  it  "filed"  by  clerk  was  not 
essential  to  Its  validity. — Smith  v.  Biscailuz, 
83  Cal.  344,  358,   21  Pac.   15,   23  Pac.  314. 

Aa  to  collateral  attack  on  account  of  lot* 
proper  apprateement,  see,  ante,  $  1777  and 
note  par.  10. 
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3.  Hearing  of  return  of  sale.  —  Where 
testimony  offered  as  to  value  of  land  on 
hearing  of  return  of  sale  Is  conflicting, 
appellate  court  will  not  disturb  conclusions 
of  superior  court  on  ground  that  testimony 
of  certain  witnesses  is  incredible.  It  is 
for  court  below  to  determine  what  are 
facts. — Estate  of  Jack,  115  Cal.  203,  206,  46 
Pac.  1057. 

4.  Witnesses  produced  by  purchaser  and 
examined  as  to  value  of  land  may  be  cross- 
examined  as  to  ground  upon  which  they 
base  their  estimates  of  value  of  land.  Ques- 
tion to  be  determined  is  what  is  real  value 
of  land,  and  In  ascertaining  that  value  it 
is  proper  for  court  to  be  informed  upon 
what  grounds  estimates  of  value  are  based. 
— Estate  of  Jack,  115  Cal.  203,  207,  46 
Pac.  1057. 

As  to  ffuardlaa'a   duty  In   reporting-  sale, 

see  89  1552,  1553,  ante;  also  brief  57  L.  R.  A. 
576. 

5.  New  sale— When  bid  disproportionate 
to  valne. — If  it  appears  from  order  of  sale 
and  evidence  produced  relating  thereto  that 
the  amount  bid  by  purchaser  and  an  in- 
creased amount  bid  in  court  is  dispropor- 
tionate to  value  of  property,  court  may,  in 
its  discretion,  refuse  to  affirm  sale  and  may 
decline  new  bid  and  order  new  sale. — Es- 
tate of  Jack,  115  Cal.  203,  206,  46  Pac.  1057. 

As  to  resale,  see,  ante,  96  1552,  1554. 

6.  Proceedings  similar  to  those  by  ad- 
ministrator.— Code  provides  that  all  pro- 
ceedings for  sale  of  property  by  guardians 
must  be  same  as  those  prescribed  for  sale 
of  property  of  decedent  by  executors  or  ad- 
ministrators.— Estate  of  Jack,  115  Cal.  203, 
205,  46  Pac.  1057. 

See,  also,  post,  9  1808. 

7.  Same — Unless  otherwise  specially  pro- 
vided.— Above  section  makes  provision  for 
title  concerning  estates  of  deceased  persons 
applicable  only  as  to  matters  of  procedure 
not  provided  for  in  chapter  relating  to 
guardians  and  wards. — Estate  of  Hamilton, 
120  Cal.  421,  425,  52  Pac.  708. 

As  to  cross-references  on  subjects  spe- 
cially provided  for  In  this  chapter,  see  notes 
under   particular   sections   of   this   chapter. 


As   to   accounting   and   settlement   of  ac- 
counts, see,  ante,  99  1612  et  seq.  and  notes. 

As  to  account  of  sale,  see,  ante,  8  1675. 

As    to    confirmation    of    sale,    see,    ante, 
99  1550,  1554,  1566  and  notes. 


As  to  execution  of  conveyance,  see,  ante, 
9  1556. 

As  to  Increased  bid  at  hearing  on  return 
of  sale,  see,  ante,  9  1552. 

As  to  liability  of  guardian  for  neglect  or 
misconduct  In  proceedlnga,  see,  ante, 
§§  1671,  1572,  1575  and  notes. 

As  to  notice  of  sale,  see,  ante,  99  1547- 
1549. 

As  to  place  of  sale,  see,  ante,  9  1548. 

As  to  postponement  of  sale,  see,  ante, 
99  1557,  1558. 

As  to  private  sales,  see,  ante,  99  1544, 
1549,   1560. 

As  to  recording;  certified  copy  of  order 
confirming  sale,  see,  ante,  9  1554. 

As  to  requirement  that  the  bid  shall 
equal    ninety   per   cent  of   appraised   value, 

see,  ante,   9  1560. 

As  to  sale  at  pnbllc  auction,  see,  ante, 
99  1544,   1547,    1548. 

As  to  sale  In  subdivisions,  see,  ante. 
9  1544. 

8.  Purchase  by  guardian. — As  to  guard- 
ian being  prohibited  from  purchasing  at 
such  sale,  see  9  1576,  ante. 

As  to  purchase  by  guardian  from  mort- 
gagee after  foreclosure,  see  brief  53  L.  R.  A. 

884. 

As  to  whether  guardian  of  minor  may 
legally  buy  at  his  own  sale,  see  brief  57 
L.  R.  A.  578. 

9.  Same— Under  Mexican  law  formerly 
in  force  In  territory  of  California  a  tutor 
or  guardian  might,  with  sanction  and  ap- 
proval of  alcalde,  purchase  property  sold. 
— Braly  v.  Reese,  51  Cal.  447,  462. 

10.  Purchasers  not  responsible  for  dis- 
position of  money  after  they  have  paid  it. — 
Fitch  v.  Miller,  20  Cal.  352,  384. 


§  1789a.  PROCEEDINGS  FOB  THE  COMPLETION  OF  CONTRACTS  FOB 
SALE  OF  REAL  ESTATE  BY  GUARDIANS.  All  proceedings  for  the  comple- 
tion of  contracts  for  the  sale  of  real  estate  by  guardians  must  be  had  and  made 
as  required  by  the  provisions  of  this  title  concerning  the  conveyance  of  real 
estate  by  executors  and  administrators  under  sections  fifteen  hundred  and 
ninety-seven  to  sixteen  hundred  and  seven  inclusive,  of  this  code,  and  said 
sections  are  hereby  made  applicable  to  conveyances  by  guardians  as  provided 
by  section  eighteen  hundred  and  ten  a. 

[Repealing  clause.]  Sec.  2.  All  acts  and  parts  of  acts  inconsistent  with  this 
act  are  hereby  repealed. 

History:    Enactment  approved  April  19, 1909,  Stats,  and  Amdts.  1909,  * 

p.  986. 
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§1790.    LIMIT  OF  ORDER  OF  SALE.    [Repealed.] 

History:  Enacted  March  11,  1872,  founded  on  99  33,  368  Probate 
Act;  repeal  approved  May  16,  1921,  Stats,  and  Amdts.  1921,  p.  104. 
In  effect  July  29,  1921. 


§  1791.    CONDITIONS  OF  SALE  OF  REAL  ESTATE  OF  MINOR  HEIRS: 
BOND  AND  MORTGAGE  TO  BE  GIVEN  FOR  DEFERRED  PAYMENTS. 

All  sales  of  real  estate  of  wards  must  be  for  cash,  or  for  part  cash  and  part 
deferred  payments,  the  credit  in  no  case  to  exceed  three  years  from  date  of 
sale,  as  the  guardian  deems  most  beneficial  to  the  ward,  the  terms  being  sub- 
ject to  the  approval  of  the  court.  Guardians  making  sales  must  demand  and 
receive  from  the  purchasers,  in  case  of  deferred  payments,  notes,  and  a  mort- 
gage or  deed  of  trust  on  the  real  estate  sold,  with  such  additional  security  as 
the. court  deems  necessary  and  sufficient  to  secure  the  prompt  payment  of  the 
amounts  so  deferred,  and  the  interest  thereon. 

History:  Enacted  March  11,  1872,  founded  on  99  50,  885  Probate 
Act;  amendment  approved  April  15,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  P.  70;  amendment  approved  May  16,  1921,  Stats,  and  Amdts. 
1921,  p.  104.    In  effect  July  29,  1921. 


CONDITION  OF  SALE. 

1.  Allowing  credits  to  purchaser. 

2.  Payment  mast  be  in  cash. 

As  to  similar  provision  relating  to  estate 
of  decedents,  see,  ante,  9  1661. 


As  to  terms  sneeUied  in  order  of  sale,  see, 
ante,  8  1787  and  note. 

1.  Allowing  credits  to  purchaser.— Pro- 
vision in  order  of  sale  authorizing  adult 
owners,  co-devisees  with  minors,  to  bid  off 
any  of  land  to  be  sold,  to  amount  that 
would  be  coming  to  them,  will  not  render 
sale  void  as  being  disposition  of  land  in 
nature  of  an  exchange,  and  not  sale,  which 


must  be  for  cash.  If  only  interest  of  minors 
be  sold,  there  would  be  nothing  coming  to 
adults,  and  this  provision  would  be  nullity 
and  harmless;  or,  if  adults  joined  in  sales, 
their  bidding  without  paying  cash  to 
amount  of  their  Interest  would  leave  whole 
of  minors'  interest  to  be  bid  and  paid  for 
in  cash.  Result  would  be  that  sale  of 
minors'  interest  is  cash  sale. — Fitch  v.  Mil- 
ler, 20  Cal.  362,  386,  387. 

2.  Payment  most  be  In  cash. — Guardian 
has  no  authority  to  accept  payment  other- 
wise than  In  cash  for  ward's  portion  of 
purchase-money.  He  can  not  accept  from 
purchaser  discharge  of  debts  due  from  him- 
self to  purchaser. — Brenham  v.  Davidson, 
61  Cal.  352,  366. 


§  1792.  COURT  HAY  ORDER  THE  INVESTMENT  OF  HONEY  OF  THE 
WARD.  The  court,  on  the  application  of  a  guardian,  or  any  person  interested 
in  the  estate  of  any  ward,  after  such  notice  to  persons  interested  therein  as 
the  court  shall  direct,  may  authorize  and  require  the  guardian  to  invest  the 
proceeds  of  sales,  and  any  other  of  his  ward's  money  in  his  hands,  in  real 
estate,  or  in  any  other  manner  most  to  the  interest  of  all  concerned  therein, 
and  the  court  may  make  such  other  orders  and  give  such  directions  as  are  need- 
ful for  the  management,  investment,  and  disposition  of  the  estate  and  effects 
as  circumstances  require. 

History:     Enacted  March  11,  1872,  founded  on  88  36,  371  Probate 
Act;  amendment  approved  April  15,  1880,  Code  Amdts.  1880  (C.  C. 

f 
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DISPOSITION  OP  PROCEEDS. 

1,2.  Action  of  guardianship  court. 

3.  Custody  and   management   of   estate   is 

guardian's  right. 

4.  Degree  of  care. 

5, 6.  Deposit  in  bank — Surrender  of  control. 
7.  Same — As  investment. 


8.  Depositing  money  in  own  name. 

9.  Notice  of  application. 

10.  Protection  of  guardian  by  order  for  in- 

vestment. 

11.  Temporary  deposit  in  bank. 

1.     Action    of   guardianship    court    which 
will    protect   a   guardian    in   the  matter   of 
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inv«  stments  must  be  action  had  under  such 
circumstances  as  show  a  bringing  of  such 
matter  to  the  attention  of  the  court  for  an 
adjudication  thereon.  —  Estate,  etc.,  of 
Wood,  159  Cal.  466,  114  Pac.  992. 

2.  A  mere  making:  of  orders  from  time 
to  time  authorizing1  the  withdrawal  of 
small  amounts  from  money  on  deposit  in 
bank  by  the  guardian  does  not  imply  that 
the  guardianship  court  had  notice  that  the 
funds  of  the  ward  were  deposited  in  bank 
nor  can  it  be  construed  into  authority  of 
the  court  for  the  guardian  to  deposit  there. 
— Estate,  etc.,  of  Wood.  159  Cal.  466,  114 
Pac.  992. 

S.  Custody  and  management  of  estate 
la  guardian'*  right. — Order  of  court  direct- 
ing that  moneys  belonging  to  estate  and 
on  deposit  in  certain  bank  shall  be  held  by 
such  bank,  subject  to  order  of  court,  to  be 
paid  out  only  as  authorized  by  court,  and 
which  recites  that  it  is  made  in  pursuance 
of  general  rule  theretofore  adopted  by 
court  providing  for  "safe  keeping"  of 
moneys  of  estates  generally,  and  which 
makes  no  reference  to  subject  of  invest- 
ment or  any  Idea  that  it  was  Intended  as 
direction  for  investment  of  money  in  pur- 
suance of  authority  given  by  above  sec- 
tion, is  invalid,  as  it  is  an  improper  inter- 
ference with  custody  and  management  of 
estate  of  guardian. — De  .Greayer  v.  Supe- 
rior Court,  117  Cal.  640,  646,  647,  59  Am.  St. 
Rep.   221,   223,   49   Pac.  983. 

As  to  right  of  guardian  to  care  and  man- 
agement of  estate,  see,  ante,  9  1753  and 
note. 

4.  Degree  of  care. — It  is  universally  held 
that  the  measure  of  care  and  diligence  re- 
quired of  a  guardian  or  similar  trustee  is 
such  as  would  be  exercised  by  a  man  of 
ordinary  prudence  and  skill  in  the  manage- 
ment of  his  own  business. — Estate,  etc.,  of 
Wood,   159  Cal.  646,  114  Pac.  992. 

5.  Deposit  In  bank— Surrender  of  con- 
trol.— Entering  into  agreement  with  surety 
company  who  is  surety  upon  his  bond  that 
the  funds  of  the  ward  shall  be  deposited  in 
bank  and  withdrawn  only  upon  checks 
countersigned  by  the  surety  is  a  parting 
with  control  of  the  fund  by  the  guardian 
and  renders  him  liable  in  the  event  of  the 
loss  thereof  irrespective  of  negligence  on 
his  part. — Estate,  etc.,  of  Wood,  169  Cal.  466, 
114  Pac.  992. 

A*  to  deposit  In  bank  temporarily,  see 
par.  11,  this  note. 

6.  If  trustee  enters  into  an  arrangement 
with  reference  to  trust  funds  which  sur- 
renders or  limits  his  control  over  them  he 
becomes  a  guarantor  of  the  fund  irrespec- 
tive of  his  motive  or  whether  his  surrender 
of  control  was  the  cause  of  the  loss  of  the 
fund.— Estate,  etc.,  of  Wood,  159  Cal.  466, 
114   Pac.  992. 

7.  Same— At  Investment. — In  absence  of 
order  of  court  permitting  it,  deposit  of 
trust  funds  in  bank  is  not  warranted  as  an 
Investment    but    only    for    temporary    pur- 


poses pending  investment,  such  deposit  as 
an  Investment  being  held  to  be  a  loan  to 
the  bank  on  personal  security  only,  a  kind 
of  Investment  not  considered  one  ordinarily 
proper  to  be  made  in  the  exercise  of  due 
care. — Estate,  etc.,  of  Wood,  169  Cal.  466. 
114  Pac.  992. 
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8.     Depositing    money     in     own 

Exercise  of  ordinary  prudence  and  skill  in 
the  selection  of  a  bank  for  the  deposit  of 
trust  funds  is  not  necessarily  sufficient  to 
protect  the  trustee  in  the  event  of  the  fail- 
ure of  the  bank.  If  he  deposits  the  money 
in  his  individual  name  without  any  desig- 
nation or  indication  of  his  representative 
character  he  1»  generally  liable  in  the  event 
of  loss  notwithstanding  that  he  has  not 
been  guilty  of  any  negligence.  The  reason 
of  this  rule  is  that  otherwise  he  would  be 
able  to  play  fast  and  loose  with  his  cestui 
que  trust  and  throw  the  hasards  of  his  own 
business  on  them  by  designating  the  fund 
in  which  the  loss  has  fallen  as  theirs 
whether  it  was  or  was  not  so  in  reality. — 
Estate,  etc.,  of  Wood,  159  Cal.  466,  114  Pac. 
992. 

v.  Notice  of  application.  —  There  is  no 
legal  obligation  or  duty  resting  on  guard- 
ian to  give  notice  to  any  one,  unless  di- 
rected to  do  so  by  court.  Statute  does  not 
name  or  In  any  manner  designate  or  de- 
scribe "per.son  interested"  or  prescribe  a 
notice  to  be  given  in  any  particular  man- 
ner, and  presumption  is,  when  validity  of 
order  is  thereafter  questioned,  that  court 
discharged  its  official  duty  and  acted  within 
lawful  exercise  of  its  jurisdiction. — Estate 
of  Schandoney,  138  Cal.  387,  389,  390,  65 
Pac.  877. 

10.  Protection  of  guardian  by  order  for 
Investment. — Guardian  has  power  to  invest 
money  of  his  ward  without  an  order  of 
court.  But  if  he  does  so,  it  may  generally 
be  said  that  he  does  it  at  his  own  risk.  The 
statute  is  that  he  must  manage  estate  of 
his  ward  without  waste.  If  loans  be  made 
on  inadequate  security,  that  can  not  be  said 
to  be  frugal  management.  If  an  oppor- 
tunity for  investment  presents  itself  to 
guardian,  statute  is  plain  as  to  mode  by 
which  he  will  be  protected,  viz.,  above  sec- 
tion, by  which  probate  court,  on  applica- 
tion of  guardian  or  any  other  person  inter- 
ested, may  authorize  and  require  guardian 
to  invest  ward's  money  in  real  estate  or 
any  other  manner  beneficial,  and  may  give 
such  directions  as  may  be  needful  for  man- 
agement, investment,  and  disposition  of 
estate.  An  order  for  investment  or  man- 
agement thus  obtained  would  protect 
guardian,  even  if  misfortune  were  to  fol- 
low, but  where  he  acts  upon  his  own  judg- 
ment, he  is  held  to  a  more  strict  account- 
ability. If  he  loans  money  upon  inadequate 
security  and  thereafter  takes  property  in 
payment  of  loan  without  order  of  court, 
court  may,  upon  his  accounting,  let  guard- 
ian keep  real  estate  which  he  purchased 
and  account  to  ward  for  money.  —  Guard- 
ianship  of   Card  well,   55   Cal.    137.    141;    Es- 
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tate  of  Schandoney,   133  CaL  387,  390,  392,  that  a  man  of  ordinary  prudence  and  skill 

65  Pac.  877.  would  exercise   in   the   management  of   his 

Am   to    treatments    and   loans   of  ward's  own  business  in  the  selection  of  a  bank  and 

fnads  by  mardian,  see  note  89  Am.  St.  Rep.  *>   earmarks    the   deposits   as   to   show    its 

292,  298;  note  1L.R.A.  306.  tru8t  character,  he  is  not  responsible  in  the 

--      — _         _   .«.,_«  *       *  event   of  the   failure  of  the  bank. — Estate, 

,.,«*.  Tf  ,-1^  ??"*                           J"»  etc,  of  Wood.  159  Cal.  466.  114  Pac.  9»2. 

funds    is    recognized    as    necessary    and    if  ' 

the   trustee   for   the   purpose   of   such    tern-  As  to  deposit  In  bank*  and  as  an  Invest* 

porary  deposit  exercise  the  degree  of  care  meat,  see  pars.  6-7,  this  note. 


ARTICLE  V. 

NONRESIDENT  GUARDIANS  AND  WARD. 

|  1793.    Guardians  of  nonresident  persons.  S 1797.    Removal  of  nonresident  ward's  prop- 
1 1794.    Powers  and  duties  of  guardians  ap-  erty. 

pointed  under  preceding  section.  9  1798.    Proceedings  on  such  removal. 

§  1795.    Such  guardians  to  give  bonds.  $  1799.    Discharge  of  person  in  possession. 
1 1796.    To  what  guardianship  shall  extend. 

§  1793.  GUARDIANS  OF  NONRESIDENT  PERSONS.  The  superior  court 
may  appoint  a  guardian  of  the  person  and  estate,  or  either,  of  a  minor,  insane 
or  incompetent  person,  who  has  no  guardian  within  the  state,  legally  appointed 
by  will,  deed  or  otherwise,  and  who  resides  without  the  state  and  has  estate 
within  the  county  or,  who,  though  not  having  such  estate,  is  within  the  county, 
upon  petition  of  any  friend  of  such  person  or  any  one  interested  in  his  estate, 
in  expectancy  or  otherwise. 

Before  ™*H"g  such  appointment,  the  court  must  cause  notice  to  be  given  to 

all  persons  interested,  in  such  manner  as  such  court  deems  reasonable. 

History:  Enacted  March  11,  1872,  founded  on  §§43,  378  Probate 
Act;  amendment  approved  April  15,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.)  p.  70;  by  Code  Commission,  Act  March  8,  1901/  Stats,  and 
Amdts.  1900-1,  p.  237,  held  unconstitutional,  see  history,  §  5  ante; 
amendment  approved  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  945, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  509. 

Am  to  appearance  »y  guardian,  see,  ante,  As  to  authority  of  foreign  atuurdlan,  see, 

55  372,  373,   1722,   1759,   1769  and  notes.  ante,  5  1777  and  note;  also,  post,  5  1913  and 

As  to  appointment  of  znardlan  and  lira-  note, 

■nee  of  letters  of  guardianship  at  chambers,  As  to  notice,  see,  ante,  5  1747  and  note, 
see,  ante,  5  166  and  note. 

§  1794.  POWERS  AND  DUTIES  OF  GUARDIANS  APPOINTED  UNDER 
PRECEDING  SECTION.  Every  guardian,  appointed  under  the  preceding  sec- 
tion, has  the  same  powers  and  performs  the  same  duties,  with  respect  to  the 
estate  of  the  ward  found  within  this  state,  and  with  respect  to  the  person  of 
the  ward,  if  he  shall  come  to  reside  therein,  as  are  prescribed  with  respect  to 
*ny  other  guardian  appointed  under  this  chapter. 

History:     Enacted  March  11,  1872,  founded  on  §5  44,  369  Probate  Act. 

As  to  custody  of  person  and  management  As    to    powers    and    duties    of    Sjvardiaas, 

of  estate  of  ward,  see,  ante,   55  1753,   1765,       see,   ante,   SS  1768-1776   and  notes. 

1792  and  notes.  As  to  powers  of  testamentary  gnardlans, 

m    ^       m  see,  ante,  9  1758  and  note. 

As    to    power    and    authority    of    forcltrn 

ffaardlaas,    see    notes    10    Am.    Dec.    343;    23  A"  <•  rl*nt  of  *orel*n  guardian  to  ens- 

Am.  Dec.  572:  76  Am.  Dec.  669:  98  Am.  Dec.       *•*>  •*  ward,  see  note  89  Am.  St.  Rep.  274. 
734:    96   Am.    Dec.   666-670,    89   Am.   St.   Rep.  As  to  sales  of  ward's  property,  see,  ante, 

271,   273.  58  1777-1792   and  notes. 
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§§  1795-1786        BONDS— EXTENT  OF  GUARDIANSHIP— REMOVAL,  ETC.        [Pt.  Ill,  Tit.  XI, 

§1796.  SUCH  GUARDIANS  TO  GIVE  BONDS.  Every  guardian  must 
give  bond  to  the  ward,  in  the  manner  and  with  the  like  conditions  as  herein- 
before provided  for  other  guardians,  except  that  the  provisions  respecting  the 
inventory,  the  disposal  of  the  estate  and  effects,  and  the  account  to  be  ren- 
dered by  the  guardian,  must  be  confined  to  such  estate  and  effects  as  come  to 
his  hands  in  this  state. 

History:    Enacted  March  11,  1872,  founded  on  H  45,  380  Probate  Act. 

As   to    bond*    see,    ante,    SS  1754-1766    and  As  to  requirement  of  bond  from  foreign 

notes.  a*d  ancillary  a-uardlans,  see  33  L.  R.  A.  760. 

§  1796.  TO  WHAT  GUARDIANSHIP  SHALL  EXTEND.  The  guardian- 
ship which  is  first  lawfully  granted  of  any  person  residing  without  this  state 
extends  to  all  the  estate  of  the  ward  within  this  state,  and  excludes  the  juris- 
diction of  the  court  of  every  other  county. 

History:  Enacted  March  11,  1872,  founded  on  8$  46,  881  Probate 
Act;  amendment  approved  April  15,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt),  p.  70. 

As  to  Jurisdiction  over  ferelffa  suardlaas,  see  note  6  Am.  St.  Rep.  181. 

§1797.  REMOVAL  OF  NONRESIDENT  WABD'8  PROPERTY.  When 
the  guardian  and  ward  are  both  nonresidents,  and  the  ward  is  entitled  to  prop- 
erty in  this  state,  which  may  be  removed  to  another  state  or  foreign  country 
without  conflict  with  any  restriction  or  limitation  thereupon,  or  impairing  the 
right  of  the  ward  thereto,  such  property  may  be  removed  to  the  state  or  for- 
eign country  of  the  residence  of  the  ward,  upon  the  application  of  the  guardian 
to  the  superior  court  of  the  county  in  which  the  estate  of  the  ward,  or  the 
principal  part  thereof,  is  situated. 

History:  Enacted  March  11,  1872,  founded  on  f  f  1,  886  Probate 
Act;  amendment  approved  April  15,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  70. 

As  to  transmitting;  property  to  foreign  sToardlan,  see  note  89  Am.  St.  Rep.  274,  275. 

§  1798.    PROCEEDINGS  ON  SUCH  REMOVAL.    The  application  must  be 
made  upon  ten  days'  notice  to  the  resident  executor,  administrator,  or  guard- 
ian, if  there  be  such,  and  upon  such  application  the  nonresident  guardian  must 
produce  and  file  a  certificate,  under  the  hand  of  the  clerk  and  seal  of  the  court 
from  which  his  appointment  was  derived,  showing  : 

1.  A  transcript  of  the  record  of  his  appointment. 

2.  That  he  has  entered  upon  the  discharge  of  his  duties. 

3.  That  he  is  entitled,  by  the  laws  of  the  state,  of  his  appointment  to  the 
possession  of  the  estate  of  the  ward ;  or,  must  produce  and  file  a  certificate, 
under  the  hand  and  seal  of  the  clerk  of  the  court  having  jurisdiction  in  the 
country  of  his  residence,  of  the  estates  of  persons  under  guardianship,  or  of 
the  highest  court  of  such  country,  attested  by  a  minister,  consul,  or  vice  consul 
of  the  United  States,  resident  in  such  country,  that,  by  the  laws  of  such  country, 
the  applicant  is  entitled  to  the  custody  of  the  estate  of  his  ward,  without  the 
appointment  of  any  court.  Upon  such  application,  unless  good  cause  to  the 
contrary  is  shown,  the  court  must  make  an  order  granting  to  such  guardian 
leave  to  take  and  remove  the  property  of  his  ward  to  the  state  or  place  of  his 
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residence,  which  is  authority  to  him  to  sue  for  and  receive  the  same  in  his  own 
name,  for  the  use  and  benefit  of  his  ward. 

History:  Enacted  March  11,  1872,  founded  on  §§2,  387  Probate 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  378; 
April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  71. 

§  1799.  DISCHARGE  OF  PERSON  IN  POSSESSION.  Such  order  is  a  dis- 
charge of  the  executor,  administrator,  local  guardian,  or  other  person  in  whose 
possession  the  property  may  be  at  the  time  the  order  is  made,  on  filing  with  the 
clerk  of  the  court  a  receipt  therefor  of  a  foreign  guardian  of  such  absent  ward, 
and  transmitting  a  duplicate  receipt,  or  a  certified  copy  of  such  receipt,  to  the 
court  from  which  such  nonresident  guardian  received  his  appointment. 

History:  Enacted  March  11,  1872,  founded  on  §§  3,  388  Probate 
Act;  amendment  approved  April  15,  1880,  (Code  Amdts.  1880  (C.  C. 
P.  pt),  p.  71;  March  8,  1895,  Stats,  and  Amdts.  1895,  p.  28. 


ARTICLE  VI. 

GENERAL  AND  MISCELLANEOUS  PROVISIONS. 


Examination  of  persons  suspeeted  of 
defrauding  wards  or  concealing 
property. 

Removal  and  resignation  of  guard- 
ian, and  surrender  of  estate. 

Guardianship,  how  terminated. 

New  bond,  when  required. 

Guardian's  bond  to  be  filed.    Action 
on. 
g  1805.    Limitation  of  actions  on  guardian's 

bond. 
I  1806.    Limitation  of  actions  for  the  recov- 
ery of  property  sold. 


I  1800. 


I  1801. 

*  1802. 
§  1803. 
$  1804. 


§  1807.  More  than  one  guardian  of  a  person 
may  be  appointed. 

§  1808.  Order  appointing  guardian,  how  en- 
tered. 

§  1809.  Provisions  of  section  ten  hundred 
and  fifty-seven  apply  to  guardians. 

$  1810.  Guardian  of  incompetent;  duty  con- 
cerning contract  by  ward. 

§  1810a.  Conveyance  by  guardians. 

$  1810b.  Attorney's  fees  against  minor  fixed 
by  court. 

$ 1810c.  Parent's  right  to  compromise  claim 
of  minor. 


§  1800.    EXAMINATION  OF  PERSONS  SUSPECTED  OF  DEFRAUDING 

WARDS   OR   CONCEALING  PROPERTY.    Upon  complaint  made  by   any 

guardian,  ward,  creditor,  or  other  person  interested  in  the  estate,  or  having  a 

prospective  interest  therein  as  heir  or  otherwise,  against  any  one  suspected  of 

having  concealed,  embezzled,  smuggled,  or  fraudulently  disposed  of,  any  of 

the  money,  goods,  or  effects,  or  an  instrument  in  writing  belonging  to  the  ward 

or  to  his  estate,  the  superior  court  may  cite  jsuch  suspected  person  to  appear 

before  such  court,  and  may  examine  and  proceed  against  him  on  such  charge 

in  the  manner  provided  in  this  title  with  respect  to  persons  suspected  of  and 

charged  with  concealing,  embezzling,  smuggling,  or  fraudulently  disposing  of 

the  effects  of  a  decedent. 

History:  Enacted  March  11,  1872,  founded  on  §§  42,  377  Probate 
Act;  amendment  approved  April  15,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  71;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  237,  held  unconstitutional,  see  history,  §6  ante; 
amendment  approved  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  946, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  610. 

DEFBAUDING   WARD— EXAMINATION.       3.  Same— Will  can  not  be  recovered. 

1.  Certiorari    to   review   order    in   excess    of      *'  Samo-Same-Subseqnent  incompetency  of 

jurisdiction.  5    pergon  cited  under  provisions  of  section— 

2.  "Instrument  in  writing"  construed.  Bound  to  submit  himself  to  examination. 
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1.  Certiorari  to  review  order  1m  excess 
of  Jurisdiction. — Order  made  in  excess  of 
jurisdiction  of  court  requiring  custodian 
of  will  of  ward  made  and  delivered  to  cus- 
todian before  incompetency  of  ward,  to 
deliver  possession  of  will  to  guardian,  does 
not  estop  custodian  from  proceeding;  by 
certiorari  in  supreme  court  to  review  ac- 
tion of  superior  court  by  reason  of  fact 
that  he  never  in  any  way  suggested  to 
lower  court  that  he  questioned  its  juris- 
diction.— Mastlck  v.  Superior  Court,  94  Cal. 
347,  350,  29  Pac.  869. 

As  to  similar  provisions  relatias;  to  es- 
tates  of  decedents,   see,    ante,    55  1458-1461. 

2.  "Instrument   In  wrltlns"  construed. — 

In  interpreting  words  "an  instrument  in 
writing;/'  above  section  should  be  read  in 
connection  with  secflon  1460,  ante;  and 
must  be  considered  as  referring;  to  instru- 
ments to  possession  of  which  guardian  is 
entitled  as  assets,  or  as  evidence  of  his 
ward's  title  to  property. — Mastick  v.  Supe- 
rior Court,  94  Cal.  347,  349,  29  Pac.  869. 

8.     Same-— Will  can  not  be  recovered. — 

Guardian  is  not  entitled  to  recover  last  will 
and  testament  of  his  ward  from  person  to 
whom  it  had  been  Intrusted  by  ward  before 
becoming;   Incompetent,    with    directions    to 


such  person  to  retain  It  until  her  death. 
Last  will  and  testament  of  a  ward  is  not  an 
asset.  Neither  Is  it  an  Instrument  which 
guardian  could  use  In  recovery  of  estate. 
It  can  not  in  any  way  relate  to  any  matter 
within  his  powers  or  duties  or  In  any  man- 
ner affect  his  action  as  guardian,  because  it 
can  not  take  effect  until  after  his  authority 
has  ceased.  He  certainly  can  not  annul, 
revoke,  destroy,  or  In  any  way  dispose  of 
It,  nor  can  court  authorize  him  to  do  so. 
and  there  is  no  ground  upon  which  he  is 
entitled  to  its  possession,  or  to  knowledge 
of  its  contents. — Mastick  v.  Superior  Court. 
94  Cal.  847,  849,  29  Pac.  869. 

4.  Same  —  Same  —  Snaoeauent  incompe- 
tency of  maker  of  will  will  not  entitle 
guardian  to  possession  of  Instrument;  such 
possession  would  defeat  the  evident  pur- 
pose of  maker. — Mastick  v.  Superior  Court. 
94  Cal.  347,  349,  29  Pac.  869. 

5,  Person  elted  under  provisions  of  sec- 
tion—Bound  to  submit  himself  to  examina- 
tion, notwithstanding  that  he  claims  right 
to  retain  property  under  trust  made  by 
ward  before  latter  became  incompetent. — 
Mastick  v.  Superior  Court,  94  Cal.  347,  351 
29  Pac.  869. 

As  to  citations,  see,  ante,   55  1707-1711. 


§1801.  REMOVAL  AND  RESIGNATION  OF  GUARDIAN,  AND  SUR- 
RENDER OF  ESTATE.  When  a  guardian,  appointed  either  by  the  testator 
or  a  court,  becomes  insane  or  otherwise  incapable  of  discharging  his  trust  or 
unsuitable  therefor,  or  has  wasted  or  mismanaged  the  estate,  or  failed  for 
thirty  days  to  render  an  account  or  make  a  return,  the  superior  court  may, 
upon  such  notice  to  the  guardian  as  the  court  may  require,  remove  him  and 
compel  him  to  surrender  the  estate  of  the  ward  to  the  person  found  to  be  law- 
fully entitled  thereto.  Every  guardian  may  resign  when  it  appears  proper  to 
allow  the  same ;  and  upon  the  resignation  or  removal  of  a  guardian,  as  herein 
provided,  the  court  may  appoint  another  in  the  place  of  the  guardian  who 
resigned  or  was  removed. 

History:  Enacted  March  11,  1872,  founded  on  ffi  37,  372  Probate 
Act;  amendment  approved  April  15,  1880,  Code  Amdts.  1880  (C.  C. 
P.  Pt),  p.  71. 


REMOVAL  AND  RESIGNATION  OP 
GUARDIAN. 

1.  As  to  construction  of  section. 

2.  Appeal  —  Presumption   of  regularity   of 

removal. 

3.  Same — Resignation  precludes,  from  order 

of  removal. 

4.  Same — Service  of  notice  of. 

5.  Removal — In  general. 

6.  Same — Effect  on  liability. 

7.  Same — Examination  of  incompetent. 

8,  9.  Same — Insane   or   incompetent   person — 
Citation. 

10.  Same  —  Must  be  for  cause  specified  in 

statute. 

11.  Same — Same — Failure  to  maintain  ward. 


12.  Same — Order  made  at  chambers. 

13.  Same — Original,  not  new  proceeding. 

14.  Same — Petition,  notice,  and  evidence. 

15.  Petition — Sufficiency  of. 

16.  Resignation. 

17.  Surrender  of  estate. 
See,  ante,  5  1763  and  note. 

1.  As    to   coimtmctlon    of   section.  —  The 

provisions  of  above  section  are  not  limited 
by  the  general  language  of  section  1808, 
post. — Fresno  Estate  Co.  v.  Piske,  172  Cal. 
583,   157   Pac.   1127. 

2.  Appeal — Premnnptlon  of  regularity  of 
removal.  —  Order  of  former  probate  court 
removing  guardian  was  entitled  to  sam* 
presumption    as    to    regularity    as    that    of 
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courts  of  general  jurisdiction. — Brodribb  v. 
Tibbits,   63   Cal.   80. 

3.  Sime  — -  Resln;natlon  preclude*  from 
order  of  Kmoval. — Where  guardian  takes 
appeal  from  order  revoking  letters  and 
annulling  previous  order  appointing  him 
guardian  of  minors,  subsequent  resigna- 
tion by  appellant  of  his  office  as  such 
guardian  and  acceptance  of  such  resigna- 
tion by  court,  together  with  settlement  of 
his  accounts,  operates  as  an  acquiescence 
by  him  in  previous  orders  of  court  annul- 
ling his  letters,  and  precludes  him  from 
assigning  any  error  in  such  order,  and 
dismissal  of  appeal  in  such  case  is  proper. 
— Estate  of  Treadwell,  111  Cal.  189,  191,  43 
Pac.  684. 

4.  Same  Service  of  notice  of. — Supreme 
court  has  not  jurisdiction  to  hear  an  ap- 
peal from  Judgment,  unless  appellant  shall 
have  served  notice  of  appeal  on  all  ad- 
verse parties;  that  is  to  say,  upon  all  whose 
rights  may  be  affected  by  reversal  of  judg- 
ment. On  'appeal  from  order  of  probate 
court  removing  guardian  of  an  estate  and 
appointing  another  in  his  stead,  newly  ap- 
pointed guardian  Is  necessary  party  be- 
cause if  order  should  be  reversed  last  ap- 
pointee would  be  displaced,  and  he  should, 
therefore,  be  served  with  notice  of  appeal. 
—Estate  of  Medbury,  48  Cal.  83,  84.  See 
Williams  v.  Santa  Clara  Min.  Assoc,  66 
Cal.  193,  196,  5  Pac.  86;  Toy  v.  San  Fran- 
cisco &  San  Rafael  R.  Co.,  75  Cal.  542,  544, 
17   Pac.   700. 

5.  Removal  —  In  general.  —  Guardians, 
either  of  minor  or  df  an  insane  person, 
may  be  removed  for  incapacity  or  misman- 
agement.— Cook  v.  Ceas,  143  Cal.  221,  229, 
77  Pac.  65. 

As  to  canoe*  for  removal,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  8  263  and  note. 

As  to  removal  of  guardians  at  common 
law,  see,  ante,  $  1747  and  note  pars.  24, 
33-35. 

As  to  removal  of  guardians,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  §  263  and  note;  also, 
ante,  551400,  1401,  1427,  1436-1440,  1450, 
1721  and  notes;  notes  29  Am.  Dec.  715;  98 
Am.  Dec.  734. 

6.  Same— Effect  on  liability— Words  "re- 
move" and  "discharge"  are  used  indiscrim- 
inately, in  statute,  and  designate  orders  of 
court  which  have  effect  of  simply  removing 
guardians,  executors,  etc.,  from  office,  with- 
out exonerating  them  from  liability  to  ac- 
count.— Cook  v.  Ceas,  143  Cal.  221,  229,  77 
Pac.  65. 

7.  Same  —  Examination     of    incompetent 

for  purpose  of  ascertaining  his  mental  con- 
dition and  complying  with  his  wishes  in 
regard  to  the  appointment  of  his  guardian 
in  so  far  as  he  is  mentally  able  to  aid  the 
court  in  that  respect,  Is  proper. — Estate, 
etc.,  of  Tilton,  15  Cal.  App.  244,  114  Pac. 
594. 

8.  Same— Insane  or  Incompetent  person 
—Citation     on     petition     for     removal     of 


guardian,  in  the  absence  of  statutory  pro- 
vision therefor,  need  not  be  served  on  the 
next  of  kin. — Estate,  etc.,  of  Tilton,  15 
Cal.  App.  244,  114  Pac.  594. 

9.  Neither  the  provisions  of  section  1763, 
ante,  nor  of  the  above  section  require  that 
the  citation  on  petition  to  remove  the 
guardian  and  appoint  another,  Is  required 
to  be  served  upon  an  insane  or  Incompetent 
person,  the  ward. — Estate,  etc.,  of  Tilton,  15 
Cal.  App.   244,  114  Pac.  594. 
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10.  Same  Must  be  for  cause  specified  In 
statute. — Code  specifies  causes  for  which 
guardians  may  be  removed.  A  removal  not 
made  for  any  of  specified  causes,  but  for 
cause  not  specified,  is  wholly  insufficient. — 
Estate  of  Raynor,  74  Cal.  421,  425,  16  Pac. 
229. 

11.  Same —•  Same —•  Failure  to  maintain 
ward. — Father  who  is  guardian  of  his 
minor  children,  who  is  in  receipt  of  an 
annual  income  of  two  thousand  dollars 
from  their  property,  and  who  persistently 
refuses  through  a  period  of  several  years 
to  provide  for  their  support,  is  not  suitable 
person  to  have  management  of  their  es- 
tate, and  for  such  reason  may  be  removed 
by  court. — In  matter  of  Swift,  47  Cal.  629, 
631. 

'  **.  Same  Order  made  at  chambers. — Or- 
der of  removal  might  be  made  by  judge  at 
chambers  under  Guardian  Act  of  1860,  as 
amended  by  act  of  May  20,  1861. — Warder 
v.   Elkins,  38   Cal.  439,  442. 

An  to  power  of  Judge  at  chambers  to  re- 
move guardian,  see,  ante,  5  166. 

13.  Same— Original,  not  new  proceeding. 

— It  is  above  section  which  gives  authority 
to  the  court  to  remove  a  guardian  and  ap- 
point another  in  the  place  of  the  one  re- 
moved. Nothing  is  said  in  this  connection 
about  notice  to  the  Incompetent  person. 
The  appointment  of  the  substituted  guard- 
ian is  not  a  step  in  a  new  and  original 
proceeding  but  a  step  in  the  former  and 
pending  proceeding.  The  court  does  not 
lose  Jurisdiction  of  the  proceeding  by  the 
failure  to  qualify  or  resignation  or  re- 
moval of  the  guardian. — Estate,  etc.,  of  Til- 
ton, 15  Cal.  App.  244,  114  Pac.   594. 

14.  Same — Petition,  notice,  and  evidence. 

— Order  of  court  revoking  letters  of  guard- 
ianship, without  allegations,  notice,  or  evi- 
dence in  regard  to  guardian's  mismanage- 
ment of  estate,  is  erroneous.  If  petition 
for  revocation  have  reference  only  to  care 
and  attention  bestowed  by  guardian  on 
persons  of  his  wards,  and  contain  no  aver- 
ment of  any  fact  In  regard  to  estate  of 
either  of  them,  or  that  guardian  has  be- 
come Incapable  of  discharging  his  trust 
concerning  estate  of  his  wards  or  unsuit- 
able therefor,  or  that  he  has  wasted  or  mis- 
managed same,  or  has  failed  to  render  an 
account  or  make  return,  and  there  has  been 
no  hearing  in  regard  to  these  matters,  and 
he    has   received   no   notice    that   any   such 
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charge  was  made  against  him,  order  of 
revocation  must  be  confined  to  his  guard- 
ianship of  persons  of  minors: — Estate  of 
Rose,  66  Cal.  240,  241,  5  Pac.  219. 

As  to  •efficiency  of  petition,  see  par.  15, 
this  note. 

15.  Petition— Sufficiency  of. — In  proceed- 
ing to  remove  guardian  of  incompetent  the 
petition  is  not  to  be  subjected  to  the  tests 
given  to  complaints  in  actions  at  law.  If 
there  is  sufficient  stated  to  inform  the 
court  that  it  should  interfere  for  the  pro- 
tection of  persons  dependent  upon  it  for 
protection  it  is  sufficient  and  the  duty  is 
then  devolved  upon  the  court  to  inform 
Itself  and  take  such  action  as  may  seem  to 
be  necessary  and  proper. — Estate,  etc.,  of 
Tilton,   15   Cal.  App.   244,   114  Pac.   594. 

As   to  petition,  notice,  and  evidence,  see 

par.  14,  this  note. 

16.  Resignation. — Above  section  provides 
for  resignation  and  authorizes  court  to  ap- 
point .another  guardian  in  place  of  one  re- 
signing.— Estate  of  Hennlng,  128  Cal.  214, 
218,  60  Pac.  762. 

As  to  resignation*  see,   ante,   8  1427. 


As  to  termination  of  guardianship,  see, 
ante,  5  1753  and  note. 

17.  Surrender  of  estate. — Guardian  ap- 
pointed by  former  probate  court  who  hart 
embezzled  funds  of  estate  was  liable  to  be 
proceeded  against  in  court  of  equity  for 
an  accounting,  and  such  court,  in  its  dis- 
cretion, might  issue  an  injunction  or  ap- 
point receiver  to  take  property  out  of 
hands  of  guardian.  If  guardian  failed  to 
deliver  property  to  such  recerver,  he  was 
liable  to  commitment  for  contempt.  Order 
of  probate  court  appointing  him  as  guard- 
ian and  requiring  him  to  hold  such  prop- 
erty subject  to  order  of  probate  court  was 
no  defense  to  such  proceeding,  as  district 
court  had  control  over  persons  and  estates 
of  minors,  and  could  at  any  time  interfere 
with  proceedings  in  probate  court  and  re- 
move them  before  it. — Wilson  v.  Roach,  4 
Cal.  362,  366. 

As  to  appointment  of  receiver  over  es- 
tates of  Infants  and  lunatic*,  see  note  72 
Am.  St.  Rep.  71. 

As  to  measure  of  damages  for  wrongful 
holding  over  by  guardian,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  8  2885. 


§  1802.    GUARDIANSHIP,  HOW  TERMINATED.    The  marriage  of  a  minor 

ward  terminates  the  guardianship  of  the  person  of  such  ward,  but  not  the 

estate;  and  the  guardian  of  an  insane  or  other  person  may  be  discharged  by 

the  court,  when  it  appears  on  the  application  of  the  ward  or  otherwise,  that 

the  guardianship  is  no  longer  necessary. 

History:  Enacted  March  11,  1872,  founded  on  §§38,  373  Probate 
Act;  amendment  approved  April  15,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  72. 


TERMINATION  OP  GUARDIANSHIP. 

1.  Guardian  of  an  insane  person — May  be  dis- 

charged. 

2.  Marriage   of   ward — Terminates   guardian- 

ship as  to  what. 

As  to   suspension   of  power  of  ft-nardian, 

see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §  256. 

As  to  termination  of  a-nardianshlp,  see, 
ante,    §  1753   and   note. 

1.  Guardian  of  an  Insane  person— May 
be   discharged   by    order   of   court   when    it 


appears  that  guardian  is  no  longer  neces- 
sary.— Cook  v.  Ceas,  143  Cal.  221,  229.  77 
Pac.  65. 

2.  Marrlasjre  of  ward— Terminates  guard- 
ianship as  to  what. — In  the  event  of  mar- 
riage, powers  of  guardian  are  merely  sus- 
pended as  to  person  of  ward,  but  not  af- 
fected as  to  estate. — Cook  v.  Ceas,  143  Cal. 
221,    223,    234,   77    Pac.   65. 

As  to  effect  of  marrlasre  of  ward  on 
guardianship,  see  note  29  Am.  Dec.  716. 


§  1803.  NEW  BOND,  WHEN  REQUIRED.  The  court  may  require  a  new 
bond  to  be  given  by  a  guardian  whenever  such  court  deems  it  necessary,  and 
may  discharge  the  existing  sureties  from  further  liability,  after  due  notice 
given  as  such  court  may  direct,  when  it  shall  appear  that  no  injury  can  result 
therefrom  to  those  interested  in  the  estate. 

History:  Enacted  March  11,  1872,  founded  on  §5  39,  374  Probate 
Act;  amendment  approved  April  15,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  72. 

As  to  new  bond,  see,  ante,  8  1754  and  note  par.  8;  see,  also,  ante,  9  1801  and  note. 


\ 


Ch.  XIV,  Art.  VI.1 


GUARDIAN'S  BOND — LIMITATION   OF  ACTION   ON. 


18  1804, 1805 


§  1804.  GUARDIAN'S  BOND  TO  BE  FILED.  ACTION  ON.  Every  bond 
given  by  a  guardian  must  be  filed  and  preserved  in  the  office  of  the  clerk  of 
the  superior  court  of  the  county,  and  in  case  of  a  breach  of  a  condition  thereof, 
may  be  prosecuted  for  the  use  and  benefit  of  the  ward,  or  of  any  person  inter- 
ested in  the  estate. 

History:  Enacted  March  11,  1872,  founded  on  §§  40,  375  Probate 
Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  72. 

As  to  bond,  see,  ante,  55  1754,  1756,  1788  '  Same — Action  on  by  person  beneficially 
and  notes.  Interested,  see,  ante,  5  367  and  note. 


§1805.  LIMITATION  OF  ACTIONS  ON  GUARDIAN'S  BOND.  No  action 
can  be  maintained  against  the  sureties  on  any  bond  given  by  a  guardian,  unless 
it  be  commenced  within  three  years  from  the  discharge  or  removal  of  the 
guardian ;  but  it  at  the  time  of  such  discharge  the  person  entitled  to  bring  such 
action  is  under  any  legal  disability  to  sue,  the  action  may  be  commenced  at 
any  time  within  three  years  after  such  disability  is  removed. 

History:     Enacted  March  11,  1872,  founded  on  §9  41,  376  Probate  Act. 


ACTION  ON  GUARDIAN'S  BOND— 
LIMITATION. 

1.  Action  must  be  brought  on  bond  within 

three  years. 

2.  Action  premature— Before  settlement  of 

accounts. 

3.  "Discharge"  and  "removal" — Defined. 
4,  5.  Laches  of  ward  in  obtaining  accounting. 

6.  Same  —  As    to    protection    of    sureties 

against  stale  claims. 

7.  Same — Burden  of  proving  unreasonable 

delay. 

8.  Same — Mere  lapse  of  time  is  not  laches. 


1.  Action  must  be  bro«a*at  on 
wttkte  tbree  year*  from  final  order  of  dis- 
charge or  removal  of  guardian. — Estate  of 
Curtis,  1S1  Cal.  468,  474,  63  Pac.  936;  Cook 
v.  Ceas,  143  CaL  321,  230,  77  Pac.  66;  147 
Cal.  614,  616.  82  Pac.  370. 

2.  Aetloa  prwaatare— Before  settlement 
•f  aeeovatSrf — According  to  settled  rule  in 
this  state,  an  action  against  guardian  or 
his  sureties  for  breach  of  his  bond  can  not 
be  commenced  until  amount  -of  his  indebt- 
edness has  been  determined  by  order  of 
probate  court,  and  until  such  order  has  be- 
come final  on  appeal  or  lapse  of  time  within 
which  appeal  may  be  taken.  So  long  as 
an  action  or  proceeding  is  pending,  judg- 
ment or  order  from  which  appeal  has  been 
or  may  be  taken  can  not  be  basis  of  any 
new  action.  Until  amounts  due  to  ward  has 
been  determined  by  order  of  court,  and  pay- 
ment demanded,  there  is  no  default  on  part 
of  trustee  and  no  cause  of  action  against 
him  or  his  sureties.— Cook  v.  Ceas,  143  Cal. 
221,  225,  226,  77  Pac.  65;  147  Cal.  614,  616, 
82  Pac.  870. 

See,  ante,   1 1754   and   note   pars.   16-18. 

S.    "DteefcaiYe"    aad    "removal"— Dcancd. 

— It    Is    true    that    where    ward    arrives    at 
age    of    majority,    authority    of    guardian 


comes  to  an  end.  But  although  his  author- 
ity is  at  an  end  when  his  ward  comes  of 
age,  it  can  not  be  said  that  in  any  ordinary 
or  usual  or  statutory  sense  of  terms  he  has 
been  removed  or  discharged.  So  statute 
does  not  in  terms  apply  to  such  case.  In 
order  to  bring  such  case  within  statute,  its 
terms  must  be  enlarged  by  construction, 
which  has  been  done  in  some  jurisdictions, 
but  supreme  court  of  California  has  re- 
fused to  follow  those  cases,  and  has  de- 
termined that  by  coming  of  age  of  ward 
or  his  marrying,  guardian  Is  not  ipso  facto 
removed  or  discharged,*  and  that  statute  of 
limitations  In  favor  of  guardians  does  not 
then  commence  to  run. — Cook  v.  Ceas,  143 
Cal.  221,  230,  231,  234,  77  Pac.  65;  147  Cal. 
614,  616,  82  Pac.  870. 

4.  Lacke*  of  ward  la  obtaining*  aeconnt- 
ias;. — After  reaching  majority,  ward  can 
not  indefinitely  postpone  commencement  of 
running  of  statute  of  limitations  by  failure 
to  require  settlement  from  his  guardian. 
Sureties  have  all  advantage  of  general 
statute  of  limitations  and  of  doctrine  of 
Barnes  v.  Glide,  117  Cal.  1,  59  Am.  St.  Rep. 
163,  48  Pac.  804,  which  will  hold  wards  to 
rule    of   reasonable   diligence   in    procuring 

settlement   of   their   guardians'   accounts. 

Cook  v.  Ceas,  143  Cal.  221,  231,  77  Pac  65- 
147  Cal.  614,  616,  82  Pac.  370. 

5.  Whether  sureties  can  in  any  event 
urge  delay  by  ward  in  instituting  proceed- 
ings to  compel  an  accounting  by  guardian 
after  ward  arrives  at  age,  as  sufficient 
laches  to  bar  an  action  against  them  upon 
bond,  unless  in  cases  where  conduct  of 
ward  has  in  some  way  misled  them  or 
caused  them  to  delay  such  proceedings, 
has  been  suggested  but  not  decided  by 
supreme  court.  The  suggestion  is  based  on 
proposition  that  sureties  have  an  equal 
right  with  ward  to  institute  proceedings 
for  an  accounting;  that  it  is  duty  of  guard- 


g§  1808-1808 


LIMITATION  OF  ACTIONS — ORDER  APPOINTING. 


[Pt.  Ill,  Tit.  XI, 


ian  to  render  the  account,  and  for  perform- 
ance of  that  duty  they  have  become  his 
guarantors,  so  that  in  some  respects  his 
duty  is  their  own. — Cook  v.  Ceas,  147  Cal. 
614,  620.  82  Pac.  370. 

6.  Same  — As  to  protection  of  sureties 
against  stale  claims  by  the  provisions  of 
the  statute  of  limitations  and  the  doctrine 
laid  down  in  Barnes  v.  Glide  (117  Cal.  1,  59 
Am.  St.  Rep.  153,  48  Pac.  804),  which  hold 
wards  to  reasonable  diligence  in  procuring: 
settlements. — Cook  v.  Ceas,  147  Cal.  614, 
620,  82   Pac.  370. 

7.  Same— Burden  of  proving  unreason- 
able delay  on  part  of  ward  in  requiring; 
accounting*  by  guardian  in  action  on  guard- 


ian's bond  is  on  surety. — Cook  v.  Ceas,  143 
Cal.  221,  231,  77  Pac.  65;  147  CaL  614,  619. 
82  Pac.  370. 

8%  Same  — Mere  lapse  of  time  la  not 
laches. — It  is  incumbent  upon  sureties 
pleading  laches  on  part  of  ward  In  procur- 
ing settlement  of  guardian's  accounts,  to 
'show  that  some  circumstances,  such,  for  in- 
stance, as  insolvency  of  principal,  occurred 
during  delay,  from  which  loss  may  have 
been  occasioned  to  them.  Mere  lapse  of 
time  alone  is  not  laches. — Cook  v.  Ceas, 
147  Cal.  614,  619,  82  Pac.  370. 

Aa  to  limitation  of  action  by  ward  to  pro- 
cure accounting  by  n-uardlan,  see,  ante, 
9  1774  and  note  para.  72-76. 


§  1806.  LIMITATION  OF  ACTIONS  FOB  THE  RECOVERY  OF  PROP- 
ERTY SOLD.  No  action  for  the  recovery  of  any  estate,  sold  by  a  guardian, 
can  be  maintained  by  the  ward,  or  by  any  person  claiming  under  him,  unless 
it  is  commenced  within  three  years  next  after  the  termination  of  the  guardian- 
ship, or  when  a  legal  disability  to  sue  exists  by  reason  of  minority  or  otherwise, 
at  the  time  when  the  cause  of  action  accrues,  within  three  years  next  after 
the  removal  thereof. 

History:     Enacted  March  11,  1872,  founded  on  88  37,  369  Probate  Act. 

ACTION  TO  RECOVER  PROPERTY  SOLD 
—LIMITATION. 


1.  Aetion  barred  three  years  after  ward's  ma- 

jority. 

2.  Same — Fact  that  sale  was  void,  immaterial. 

3.  Purchased  by  guardian. 

1.  Actios  barred  tare*  years  after  ward** 
majority. — Action  to  recover  land  sold  by 
guardian  must  be  brought  by  Infant  within 
three  years  after  arriving  at  majority,  or 
it  is  barred. — Burroughs  v.  De  Couts,  70 
Cal.  361,  373,  11  Pac.  734. 

* 

As  to  right  of  atlmor  to  recover  lands 
unlawfully  sold  by  his  srmardian,  see  brief 
57  L.  R.  A.  576. 


2.  Same  Pact  that  sale  was  void.  Im- 
material.— An  action  for  recovery  of  an  es- 
tate sold  by  guardian,  where  more  than 
twenty  years  have  been  allowed  to  pass 
after  minor  became  of  age,  and  after  termi- 
nation of  guardianship,  Is  barred.  Fact 
that  sale  was  void  would  not  save  it  from 
bar  of  statute. — Reed  v.  Ring,  93  Cal.  96, 
108,  28  Pac.  851.  See  Harlan  v.  Peck,  33 
Cal.  515.  521. 


8.  Purchased  by  sjvavdlasu — Where  a 
guardian  has  purchased  property  of  his 
wards,  they  are  not  justified,  merely  be- 
cause of  the  guardianship,  in  delaying  the 
institution  of  an  action  to  set  aside  the 
sale  many  years  after  they  attain  their 
majority. — Earhart  v.  Churchill  Co.,  169 
Cal.  728,  147  Pac  942. 


§  1807.    MORE  THAN  ONE  PERSON  HAY  BE  APPOINTED.    The  court, 

in  its  discretion,  whenever  necessary,  may  appoint  more  than  one  guardian  of 

any  person  subject  to  guardianship,  each  of  whom  must  give  a  separate  bond, 

and  be  governed  and  liable  in  all  respects  as  a  sole  guardian. 

History:  Enacted  March  11,  1872,  founded  on  $§48,  383  Probate 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  238,  held  unconstitutional,  see  history,  $  5  ante; 
amendment  approved  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  945, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  510. 

As  to  effect  of  death  of  Joist  sruardlan,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  8  252. 


§  1808.  ORDER  APPOINTING  GUARDIAN,  HOW  ENTERED.  Any  order 
appointing  a  guardian,  must  be  entered  as  and  become  a  decree  of  the  court. 
The  provisions  of  this  title  relative  to  the  estates  of  decedents,  so  far  as  they 


Cii.  XIV,  AH.  VI.1        PROVISIONS  APPLICABLE— INCOMPETENT,  iflTC.  if  1809- 1810a 

relate  to  the  practice  in  the  superior  court,  apply  to  proceedings  under  this 

chapter. 

History:     Enacted  March  11,  1872,  founded  on  §5  16,  385  Probate 
Act;   amendment  approved  April  15,  1880,  Code  Amdts.  1880   (C.  C. 
s  P.  pt),  p.  72. 

1*     Rmterl*«  order  appointing  gmardlaa^  See,  ante,  §  1801  and  note. 

Construction* — The     general     language     of  As  to  power  at  chambers,  see,  ante,  §§  166, 

above  section  does  not  limit  the  provisions  176  and  notes. 

of  section  1801,  ante. — Fresno  Estate  Co.  v.  as    to    procedure,    generally,    see,    ante, 

Fiske,  172   Cal.   583,  157  Pac.  1127.  S  1713. 

§  1809.  PROVISIONS  OF  SECTION  TEN  HUNDRED  AND  FIFTY-SEVEN 
APPLY  TO  GUARDIANS.  The  provisions  of  sections  ten  hundred  and  lifty- 
six  and  ten  hundred  and  fifty-seven  are  hereby  declared  to  apply  to  guardians 
appointed  by  the  court,  and  to  the  bonds  .taken  or  to  be  taken  from  such 
guardians,  and  to  the  sureties  on  such  bonds. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  238,  held  unconstitu- 
tional, see  history,  S  5  ante;  amendment  approved  March  23,  1907, 
Stats,  and  Amdts.  1907,  p.  946,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  610. 

§1810.  GUARDIAN  OF  INCOMPETENT;  DUTY  CONCERNING  CON- 
TRACT  BY  WARD.  When  a  person  who  is  bound  by  a  contract  in  writing  to 
convey  any  real  estate  shall  afterwards  and  before  making  the  conveyance 
become  and  be  adjudged  to  be  an  incompetent  person,  the  court  may  make  a 
decree  authorizing  and  directing  his  guardian  to  convey  such  real  estate  to 
the  person  entitled  thereto.  Such  decree  may  be  made  under  the  provisions 
of  sections  fifteen  hundred  and  ninety-seven  to  sixteen  hundred  and  seven,  both 
inclusive,  of  this  code,  all  of  which  provisions  are  hereby  incorporated  in  this 

m 

section ;  the  word  incompetent  being  substituted  for  the  word  deceased  or  dece- 
dent and  the  word  guardian  being  substituted  for  the  words  administrator  or 
executor,  respectively,  wherever  said  words  occur. 

History:     Enacted  March  16,  1903,  Stats,  and  Amdts.  1903,  p.  166. 

As  to  conveyances  to  complete  contracts  As  to  sale  of  land  ander  contract*  to  third 

of   sale,    see,    ante,    88  1597-1607,    1808    and       party,  see,  ante,  8  1777  and  note  par.  SI. 
notes.  ^ 

§  1810a.  CONVEYANCE  BY  GUARDIAN.  When  a  person  who  is  bound  by 
contract  in  writing  to  convey  any  real  estate,  or  to  transfer  any  personal  prop- 
erty, dies  before  making  conveyance  or  transfer,  and  in  all  cases  when  such 
decedent,  if  living  might  be  compelled  to  make  such  conveyance  or  transfer, 
the  court  having  jurisdiction  of  the  guardianship  proceedings  of  such  minor 
may  make  a  decree  authorizing  and  directing  the  guardian  of  any  minor,  who 
has  succeeded  by  distribution  to  the  estate  of  such  deceased  person,  to  convey 
or  trarfsfer  such  real  estate  or  personal  property  to  the  person  entitled  thereto. 

History:  Enactment  approved  March  16,  1911,  Stats,  and  Amdts. 
1911,  p.  367. 

Ml 


§9  1816k,  1810c  ATTORNEY'S  FEES — COMPROMISE  BY  PARENT.  [Pt.  Ill,  Tit.  XI, 

§  1810b.    ATTORNEY'S  FEES  AGAINST  MINOR  FIXED  BY  COURT. 

All  contracts  for  attorney's  fees  made  by  or  for  the  benefit  of  minors  shall  be 
void,  and  whenever  a  judgment  shall  be  recovered  by  or  on  behalf  of  a  minor, 
the  attorney's  fees  chargeable  against  said  minor  shall  be  fixed  by  the  court  in 
which  said  judgment  is  rendered;  and  if  said  judgment  is  for  money,  and  there 
is  no  general  guardian  of  said  minor,  one  shall  be  appointed  by  the  court,  and 
the  entire  amount  of  the  judgment  shall  be  paid  to  and  shall  be  cared  for  by 
such  general  guardian,  under  the  control  of  the  court ; 

[Judgment  not  in  excess  of  five  hundred  dollars.]  provided,  that  where  a 
minor  has  brought  an  action  by  a  guardian  ad  litem  and  has  recovered  a  money 
judgment  not  in  excess  of  five  hundred  dollars,  exclusive  of  costs,  and  the 
guardian  ad  litem  is  a  parent  or  blood  relative  of  said  minor,  then,  with  the 
approval  of  the  court  that  rendered  the  judgment,  the  whole  amount  of  said 
judgment  may  be  paid  directly  to  such  guardian  ad  litem  without  any  bond 
being  required  therefor.  The  court  in  any  of  the  cases  provided  for  herein 
may  direct  the  amount  fixed  as  attorney's  fees  to  be  paid  directly  to  the  attor- 
ney, and  the  balance  to  be  paid  to  such  guardian  ad  litem  of  said  minor,  or  to 
the  general  guardian  of  said  minor  if  a  general  guardian  has  been  appointed 
or  is  required  by  the  court. 

History:  Enactment  approved  April  16,  1913,  Stats,  and  Amdts. 
1913,  p.  36;  amendment  approved  May  16,  1919,  Stats,  and  Amdts. 
1919,  p.  566.     in  effect  July  22,  1919. 

§  1810c.    PARENT'S   EIGHT    TO    COMPROMISE    CLAIM    OF    MINOR. 

Where  a  minor  shall  have  a  disputed  claim  for  money  against  a  third  person, 
the  father,  and  if  the  father  be  dead  or  has  deserted  or  abandoned  the  minor, 
then  the  mother  of  said  minor,  shall  have  the  right  to  compromise  such  claim, 
but  before  the  compromise  shall  be  valid  or  of  any  effect  the  same  shall  be 
approved  by  the  superior  court  of  the  county  where  the  minor  resides  upon  a 
verified  petition  in  writing,  regularly  filed  with  said  court.  If  the  court  ap- 
proves such  compromise,  the  said  superior  court  may  direct  the  money  paid 
to  the  father  or  mother  of  such  minor,  with  or  without  the  filing  of  any  bond, 
or  it  may  require  a  general  guardian  or  guardian  ad  litem  to  be  duly  appointed 
and  the  money  to  be  paid  to  such  guardian  or  guardian  ad  litem  with  or  with- 
out a  bond  as  in  the  discretion  of  the  court  seems  to  the  best  interests  of  said 
minor.  The  clerk  of  the  superior  court  shall  not  charge  any  fee  for  filing  said 
petition  for  leave  to  compromise  or  for  placing  the  same  upon  the  calendar  to 
be  heard  by  the  court. 

History:  Enactment  approved  May  16,  1919,  Stats,  and  Amdts. 
1919,  p.  667.     In  effect  July  22,  1919. 
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SOLE  TRADERS— WHO  MAY  BECOM& 


•  1811 


TITLE  XII. 

OP  SOLE  TRADERS. 


§  1811.    Who  may  become  sole  traders. 

$  1812.  Notice,  how  given  and  what  to  con- 
tain. 

$  1813.     Petition,  what  to  contain  when  filed. 

$  1814.  May  have  five  hundred  dollars  of 
community  or  husband's  property. 

§  1815.    Who  may  oppose  it,  and  how. 

$  1816.     Trial  or  hearing. 


§  1817.    Decree,  what  it  must  be. 

§  1818.     Oath,  copy  of  order  to  be  recorded. 

1 1819.     Rights  and  liabilities  of  sole  traders. 

§  1820.  Sole  trader  must  maintain  her  chil- 
dren. 

§  1821.  Husband  of  sole  trader  not  liable 
for  debts. 


§  1811.  WHO  HAY  BECOME  SOLE  TRADERS.  A  married  woman  may 
become  a  sole  trader  by  the  judgment  of  the  superior  court  of  the  county  in 
which  she  has  resided  for  six  months  next  preceding  the  application. 

History:     Enacted  March  11,  1872;  amendment  approved  February 
26,  1881,  Stats,  and  Amdts.  1881,  p.  10. 


SOLE  TRADER— WHO  MAY  BE. 
1 .-  Management  of  business  by  husband. 

2.  Mere  protection  of  husband  from  creditors 

— Not  countenanced. 

3.  Restriction  to  particular  occupations. 

1.     Mamagememt  of  business  by  husband. 

— Act  of  1862  contained  provision  that 
"nothing  contained  In  this  act  shall  be 
deemed  to  authorise  married  woman  to 
carry  on  business  in  her  own  name  when 
same  is  managed  dr  superintended  by  her 
husband."  It  was  held  that  this  provision 
was  intended  only  for  protection  of  credi- 
tors of  husband  and  to  prevent  collusion 
between  husband  and  wife,  but  not  to 
shield  wife  from  liability  as  sole  trader. 
Claims  of  creditors  of  wife  who  had  dealt 
with  her  as  sole  trader  could  not  be  de- 
feated at  option  of  wife  by  her  turning- 
over  management  of  business  to  husband. 
— Porter  v.  Gamba,  48  Cal.105,  109.- 


protection  of  h«*bamd 
•Not  countenanced* — If  husband, 
being  embarrassed  with  debts,  arrange 
with  his  wife  that  she  shall  engage  nomi- 
nally in  business  of  ranching  as  sole  trader 
under  act  of  April  12,  185 2,  for  mere  pur- 
pose of  shielding  their  several  and  joint 
earnings  against  existing  and  subsequent 
creditors  of  husband,  it  being  further  un- 
derstood between  them  that  all  crops  as 
well  as  all  issues  and  profits  shall  belong 


to  him  as  between  the  two,  and  that  abso- 
lute power  of  disposing  of  them  shall  re- 
main with  him,  such  agreement  will  be  not 
only  foreign  to  object  contemplated  by  act 
of  1852,  but  manifest  fraud  upon  it.  Act  is 
not  fulfilled  by  a  married  woman  making, 
recording,  and  advertising  declaration  of 
intention  to  carry  on  business  in  her  own 
name,  nor  by  her  so  carrying  it  on  in  fact. 
These  formal  requirements  can  be  very 
easily  complied  with.  The  substantive  pro- 
vision of  act  is  that  these  forms  having 
been  duly  observed,  woman  shall  in  good 
faith  actually  carry  on  business  thereof 
"on  her  own  account."  But  if  she  prose- 
cutes business  on  her  husband's  account  In 
fact  and  with  view  to  shielding  his  or  their 
joint  earnings  against  rights  of  existing 
or  subsequent  creditors  as  principal  pur- 
pose, she  Is  entitled  to  no  protection. — 
Hurlburt  v.  Jones,  26  Cal.  226,  228,  229. 

S.     Restriction  to   particular  occupations. 

— Act  of  April  12,  1862,  authorizing  married 
women  to  prosecute  business  in  their  own 
names  as  sole  traders,  does  not  confine  sole 
traders  to  any  particular  trade  or  occupa- 
tion, nor  does  it  prohibit  husband  from  be- 
ing employed  by  or  acting  for  his  wife  in 
relation  to  her  business.  Fact  that  trade 
or  business  was  unsuited  to  her  sex  or  that 
husband  was  employed  in  it  would  be  cir- 
cumstance tending  to  establish  fraud,  but 
would  not  amount  to  conclusive  evidence 
of  its  existence. — Guttman  v.  Scannell,  7 
Cat  465,  469. 


§1812.  NOTICE,  HOW  GIVEN  AND  WHAT  TO  CONTAIN.  A  person 
intending  to  make  application  to  become  a  sole  trader  must  publish  notice  of 
such  intention  in  a  newspaper  published  in  the  county,  or  if  none,  then  in  a 
newspaper  published  in  an  adjoining  county,  once  a  week  for  four  successive 
weeks.    The  notice  must  specify  the  day  upon  which  application  will  be  made, 
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if  1813-1815 


CONTENTS  OF  PETITION— WHO  MAT  OPPOSE. 


IPt.  III. 


the  nature  and  place  of  the  business  proposed  to  be  conducted  by  her,  and  the 

name  of  her  husband. 

History:     Enacted  March  11,  1872;  amendment  approved  February 
26,  1881,  Stats,  and  Amdts.  1881,  p.  10. 


NOTICE— HOW  GIVEN— CONTENTS. 

1.  Facts  which  must  be  stated. 

2.  Same — Description  of  business. 

3.  Publication  of  notice. 

1.  Facts  which  must  he  stated. — Former 
act  required  three  essential  facts  to  be 
stated  in  declaration:  First,  that  she  in- 
tended carrying  on  some  certain  business, 
specifically  describing;  it;  second,  that  she 
Intended  to  carry  on  such  business  in  her 
own  name;  and  third,  on  her  own  account. 
Omission  to  state  an7  was  fatal  defect. — 
Adams  v.  Knowlton,  22  Cal.  283,  289. 

2,  Same  —  Descriptlom     of      hoalacM. — A 

declaration    which    states    that    it    is    "my 


intention  to  carry  on  and  transact  business 
on  my  own  account  and  in  my  own  name 
as  sole  trader,  in  pursuance  of  an  act  [re- 
ferring to  act],  and  I  further  declare  that 
said  business  will  be  buying:  and  selling 
goods,  wares,  and  merchandise,"  etc.,  de- 
scribes business  with  sufficient  particular- 
ity.— Abrams  v.  Howard,  23  Cal.  S88,  389. 

8.  Publication  of  notice. — Affidavit  show- 
ing; publication  "once  a  week  for  three 
weeks,  viz.,  from  April  26th  to  May  20th. 
186V  sufficiently  shows  publication  for 
three  successive  weeks.  So  held  under 
former  statute  requiring  publication  for 
three  successive  weeks. — Abrams  v.  How- 
ard, 23  Cal.  388,  389. 


§1813.  PETITION,  WHAT  TO  CONTAIN  WHEN  FILED.  Ten  days  prior 
to  the  day  named  in  the  notice,  the  applicant  must  file  a  verified  petition  set- 
ting forth  : 

1.  That  the  application  is  made  in  good  faith,  to  enable  the  applicant  to  sup- 
port herself,  or  herself  and  others  dependent  upon  her,  giving  their  names  and 
relation ; 

2.  The  fact  of  insufficient  support  from  her  husband,  and  the  causes  thereof, 
if  known ; 

3.  Any  other  grounds  of  application  which  are  good  causes  for  a  divorce, 
with  the  reason  why  a  divorce  is  not  sought ;  and 

4.  The  nature  of  the  business  proposed  to  be  conducted,  and  the  capital  to 
be  invested  therein,  if  any,  and  the  sources  from  which  it  is  derived. 

History:     Enacted  March  11,  1872. 

§  1814.  MAY  HAVE  FIVE  HUNDRED  DOLLARS  OF  COMMUNITY  OB 
HUSBAND'S  PROPERTY.  The  applicant  may  invest  in  the  business  pro- 
posed to  be  conducted,  a  sum  derived  from  the  community  property  or  of  the 
separate  property  of  the  husband,  not  exceeding  five  hundred  dollars. 

History:     Enacted  March  11,  1872. 

§  1815.  WHO  MAY  OPPOSE  IT,  AND  HOW.  Any  creditor  of  the  husband 
may  oppose  the  application,  by  filing  in  the  court  (prior  to  the  day  named  in 
the  notice)  a  written  opposition  verified,  containing  either : 

1.  A  specific  denial  of  the  truth  of  any  material  allegation  of  the  petition; 
or  setting  forth, 

2.  That  the  application  is  made  for  the  purpose  of  defrauding  the  opponent ; 

or, 

3.  That  the  application  is  made  to  prevent,  or  will  prevent,  him  from  collect- 
ing his  debt. 

History:     Enacted  March  11,  1872.  . 
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Tit.  XII.] 


TRIAL— DECREE— OATH — COPY  OF  ORDER. 


§§  1816-1818 


SOLE  TRADER— WHO  MAY  OPPOSE. 

1.  Husband's  property — Can  not  be  taken 
without  his  consent. 

2-  4.  Transfer  from  husband  to  wife — Void  as 
to  his  creditors. 

1.  Husband's  property— Can  not  be  taken 
without  bis  consent. — Statute  does  not  pre- 
vent wife  from  obtaining  and  using  hus- 
band's property  in  business.  But  she  can 
only  derive  title  to  such  property  by  mutual 
consent  of  herself  and  her  husband,  and 
by  act  of  transfer  by  her  husband  to  her 
in  mode  prescribed  by  law.  A  decree  of 
superior  court  authorizing  her  to  carry  on 
specified  business  in  her  own  name  and  for 
her  own  account  gives  her  no  title  or  sepa- 
rate right  to  property  of  her  husband, 
which,  without  his  consent,  she  has  seized 
and  made  use  of  in  her  business  as  sole 
trader.  Such  property  still  belongs  to  him 
and  is  subject  to  attachment  or  execution 
against  him. — Thomas  v.  Desmond,  63  Cal. 
426,  428. 


2.  Transfer  from  bnsband  to  wife— Void 
as  to  bis  creditors* — If  husband  were  at 
time  in  embarrassed  circumstances,  trans- 
fer of  money  from  him  to  his  wife,  to  be 
invested  by  her  in  business  as  sole  trader, 
would  amount  to  fraud  upon  his  creditors, 
and,  therefore,  would  be  void  as  to  them, 
but  would  be  good  as  against  all  others. — 
Guttman  v.  Scannell,  7  Cal.  465,  458. 

3.  If  a  husband  embarrassed  with  debt 
should  convey  to  his  wife  as  sole  trader 
any  considerable  portion  of  his  estate,  con- 
veyance would,  or  at  least  might  be,  void 
as  to  existing  and  subsequent  creditors  of 
husband. — Hurlburt  v.  Jones,  25  CaL  226, 
228. 

4.  As  debtor,  husband  can  not  surrender 
property  to  his  wife,  nor  can  she  volun- 
tarily assume  possession  or  ownership  of 
it,  to  prejudice  of  his  creditors.  Such 
transactions  are  considered  in  law  fraudu- 
lent and  void  as  to  creditors  of  husband. 
— Thomas   v.  Desmond,   63   Cal.   426,  428. 


§  1816.  TRIAL  OB  HEARING.  On  the  day  named  in  the  notice,  or  on  such 
other  day  to  which  the  hearing  may  be  postponed  by  the  court,  the  applicant 
must  make  proof  of  publication  of  the  notice  hereinbefore  required,  and  the 
issues  of  fact  joined,  if  any,  must  be  tried  as  in  other  cases;  if  no  issues  are 
joined,  the  court  must  hear  the  proofs  of  the  applicant  and  find  the  facts  in 
accordance  therewith.. 

History:     Enacted  March  11,  1872. 

As  to  anldavit  of  publication*  see,  ante,  8  1812  and  note  par.  8. 

§1817.    DEGRSE,  WHAT  IT  MUST  BE.    If  the  facts  found  sustain  the 

petition,  the  court  must  render  judgment,  authorizing  the  applicant  to  carry 

on,  in  her  own  name  and  on  her  own  account,  the  business  specified  in  the 

notice  and  petition. 

History:     Enacted  March  11,  1872. 


1.  Judgment.  —  Fact  that  decree  is 
worded  in  first  person,  court  in  drafting:  it 
employing  the  language  "it  appearing  to 
me"  and  "in  witness  whereof,  I  have  here- 
unto set  my  hand,"  does  not  tend  to  show 
that  decree  was  made  and  signed  at  cham- 
bers and  not  in  open  court.  Such  a  decree, 
entitled  and  filed  in  court,  and  under  seal 
of  court,  is  sufficient. — Oaks  v.  Rodgers,  48 
Cal.  197,  200. 

2.  Oatb  administered  by  clerk. — Former 
statute,  as  amended  in  1862   (Stats.  1862,  p. 


108),  provided  -that  "before  making  order 
court  or  judge  shall  administer  to  applicant 
following  oath"  (giving  form  of  oath  simi- 
lar to  that  provided  in  above  section)  and 
then,  provided  that  a  "certified  copy  of  said 
order  with  said  order  indorsed  thereon, 
shall  be  recorded  in  office  of  recorder  of 
county."  An  oath  administered  by  clerk 
in  open  court,  under  Its  direction,  was  held 
to  be  an  oath  administered  by  "court"  in 
sense  of  statute. — Oaks  v.  Rodgers,  48  Cal. 
197,  200. 


§  1818.  OATH,  COPY  OF  ORDER  TO  BE  RECORDED.  The  sole  trader 
must  make  and  file  with  the  clerk  of  the  court  an  affidavit,  in  the  following 

form: 

"I,  A.  B.,  do,  in  presence  of  Almighty  God,  solemnly  swear  that  this  appli- 
cation was  made  in  good  faith,  for  the  purpose  of  enabling  me  to  support  my- 
self (and  any  dependent,  such  as  husband,  parent,  sister,  child,  or  the  like, 
naming  them,  if  any),  and  not  with  any  view  to  defraud,  delay,  or  hinder  any 
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§  1810 


SOLE  TRADER—RIGHTS  AND  LIABILITIES  OF, 


[Pt.  Ill, 


creditor  or  creditors  of  my  husband ;  and  that  of  the  moneys  so  to  be  used  by 

me  in  business,  not  more  than  five  hundred  dollars  have  come,  either  directly 

or  indirectly,  from  my  husband.    So  help  me  God." 

A  certified  copy  of  the  decree,  with  this  oath  indorsed  thereon,  must  be 

recorded  in  the  office  of  the  recorder  of  the  county  where  the  business  is  to  be 

carried  on,  in  a  book  to  be  kept  for  such  purpose. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  238,  held  uncon- 
stitutional, see  history,  §  5  ante. 

§1819.  RIGHTS  AND  LIABILITIES  OF  SOLE  TRADERS.  When  the 
judgment  is  made  and  entered,  and  a  copy  thereof,  with  the  affidavit  provided 
for  in  section  eighteen  hundred  and  eighteen,  duly  recorded,  the  person  therein 
named  is  entitled  to  carry  on  the  business  specified,  in  her  own  name,  and  the 
property,  revenues,  moneys,  and  credits  so  by  her  invested,  and  the  profits 
thereof,  belong  exclusively  to  her,  and  are  not  liable  for  any  debts  of  her  hus- 
band, and  she  thereafter  has  all  the  privileges  of,  and  is  liable,  to  all  legal 
processes  provided  for  debtors  and  creditors,  and  may  sue  and  be  sued  alone, 
without  being  joined  with  her  husband ;  provided,  however,  that  she  shall  not 
be  at  liberty  to  carry  on  said  business  in  any  other  county  than  that  named  in 
the  notice  provided  for  in  section  eighteen  hundred  and  twelve,  until  she  has 
recorded  in  such  other  county  a  copy  of  said  judgment  and  affidavit. 

History:  Enacted  March  11,  1872;  amendment  approved  March 
16,  1876,  Code  Amdts.  1875-6,  p.  105. 

SOLE  TRADER— RIGHTS  AND  LIABILI- 
TIES. 

1,  2.  Allegations  to  charge  married  woman  as 
sole  trader. 

3.  Feme  sole  aB  to  business  specified. 

4.  Same  —  Marital   relations  otherwise  un- 

affected. 

5,  6.  Joinder  of  husband  in  actions. 

7,  8.  Ownership  of  money  invested. 

9.  Same — Presumption  as   to   character   of 

property  invested. 
10.  Property   acquired   by   sole   trader  —  Is 
separate  property. 


1.  Alteration*  to  chance  married  woman 
__j  sole  trader. — Allegation  that  defendant 
was  "doing  business  as  feme  sole  with  con- 
sent of  her  husband"  is  Insufficient  to 
charge  her  as  sole  trader. — Aiken  v.  Davis, 
17  Cal.  119,  121. 

2.  In  action  against  sole  trader  It  Is  un- 
necessary to  aver  facts  showing:  that  In- 
debtedness was  contracted  by  sole  trader 
on  account  of  trade  or  business  specified 
in  her  declaration  of  intention  to  act  as 
sole  trader.  Fact  that  she  is  sole  trader 
and  incurred  indebtedness  is  sufficient  to 
raise  presumption  that  it  was  contracted 
on  account  of  her  business  as  sole  trader. — 
Melcher  v.  Kuhland,  22  Cal.  522,  524. 

3.  Feme  sole  as  to  basflness  npeclfled. — 
Similar  provision  of  act  of  1852  was  con- 
strued to  mean  that  in  respect  to  her  busi- 
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ness,  as  specified  in  declaration,  and  prop- 
erty invested  therein,  sole  trader  shall  be 
deemed  feme  sole,  possessing:  all  rights, 
powers,  and  privileges,  and  subject  to  all 
liabilities  in  respect  to  such  business  and 
property  that  she  would  possess  and  be 
subject  to  were  she  unmarried.  Right  and 
capacity  to  purchase  property  in  her  own 
name,  to  be  used  about  her  business,  is 
necessarily  incident  to  power  conferred 
upon  her  as  feme  sole  in  such  business. 
Where  business  was  farming:,  it  was  held 
that  she  could  purchase  land  for  that  busi- 
ness, and  might  make  purchase  on  credit, 
giving;  note  and  mortgage  therefor  exe- 
cuted in  her  own  name  without  joining: 
husband. — Camden  v.  Mullen,  29  Cal.  564, 
566.  See  McKune  v.  McGarvey,  6  Cal.  497^ 
498;  Guttman  v.  Scan n ell,  7  Cal.  456,  458. 


As   to   sains;   and   being;  sued   alone,    see, 
ante,  §  870  and  note. 


4.  Same— Marital  relations  otherwise  an- 
affected. — Sole  Trader  Act  does  not  make 
wife  head  of  family,  nor  in  any  respect 
change  marital  relation,  further!  at  least, 
than  her  business  as  sole  trader.  It  does' 
not  give  such  wife  right  to  enjoin  enforce- 
ment of  judgment  of  forcible  entry  and 
detainer  against  her  husband,  where  she 
was  not  party  to  suit  and  did  not  set  up 
her  claim  to  property  as  sole  trader.  Such 
judgment  may  be  enforced  not  only  against 
husband,  but  against  any  member  of  his 
family. — Saunders  v.  Webber,  39  Cal.  287 
291. 


Tit.  XII1.J 


ESTATES  OF  MISSING  PERSONS. 


§§  1880-1822 


5.  Joinder  of  haftfeand  In  actions. — In  an 

action  brought  by  sole  trader  concerning* 
property  used  in  her  business,  her  husband 
need  not  be  joined  with  her  as  party. — 
Guttman  v.  Scannell,  7  Cal.  455,  458. 

As  to  husband  and  wife  as  parties  to 
actions,  see,  ante,   §9  370,  371  and  notes. 

6.  Joinder  of  husband  as  co-defendant  Is 
error. — McKune  v.  McGarvey,  6  Cal.  497, 
498. 

As  to  married  woman  as  party  to  action, 

see,  ante,  §9  370,  371  and  notes. 

7.  Ownership  of  money  Invested. — Mar- 
ried woman  who  avails  herself  of  provi- 
sions of  statute  (act  of  April  12,  1852)  is 
vested  with  exclusive  ownership  of  all 
money  and  property  invested  in  trade  or, 
business  in  which  she  is  engaged,  and  as 
to  such  business  and  property  invested  she 
is  entirely  independent  of  her  husband. — 
Guttman  v.  Scannell,   7  Cal.  455,   458. 

See,  ante,  8  1814  and  note. 

8.  Burnett,  J.,  in  dissenting  opinion,  held 
that  act  of  April  12,  1852,  was  designed  by 


legislature  merely  for  purpose  of  per- 
mitting wife  to  use  her  separate  property 
in  lawful  business,  legislature  having  by 
act  passed  in  1850  bestowed  upon  her 
capacity  to  own  separate  property,  but  not 
to  use  and  enjoy  it;  but  it  did  not  authorize 
her  to  appropriate  and  make  use  of  sep- 
arate property  of  her  husband. — Guttman  v. 
Scannell,  7  Cal.  455,  460. 

0.  Same— Presumption  as  to  character  of 
property  Invested. — Where  married  woman 
engages  in  trade,  it  is  presumed  to  be  with 
funds  of  community,  and  burden  of  proof  is 
on  person  asserting  property  to  be  her 
separate  property. — Bashore  v.  Parker,  146 
Cal.  625,  530,  80  Pac.  707. 

10.  Property  acquired  by  a  sole  trader- 
Is  separate  property,  but  is  not  to  be 
classed  with  separate  property  described 
In  act  defining  rights  of  husband  and  wife 
as  to  separate  and  common  property.  Right 
of  wife  to  acquire  separate  property  by 
purchase  is  exception  to  general  rule. — 
Camden  v.  Mullen,  29  Cal.  664,  566.  See 
Alverson  v.  Jones,  10  Cal.  9,  12. 


§  1820.  SOLE  TRADER  MUST  MAINTAIN  HER  CHILDREN.  A  married 
woman  who  is  adjudged  a  sole  trader  is  responsible  and  liable  for  the  main- 
tenance of  her  minor  children. 

History:    Enacted  March  11,  1872. 

§1821.    HUSBAND  OF  SOLE  TRADER  MOT  LIABLE  FOR  DEBTS.    The 

husband  of  a  sole  trader  is  riot  liable  for  any  debts  contracted  by  her  in  the 
course  of  her  $ole  trader's  business,  unless  contracted  upon  his  written  consent. 

History:    Enacted  March  11,  1872. 


[Title  XIII  of  Part  III  of  the  Code  of  Civil  Procedure  is  hereby  repealed,  and  a  new 
Title  XIII  is  substituted  to  take  the  place  thereof  in  said  Code,  to  read  as  follows :  ] 


TITLE  XIII. 

ESTATES  OF  MISSING  PERSONS. 

1 1822.     Trustees  of  the   estates  of  missing      $  1822a.  Bonds  to  be  given  by  trustees, 
persons.     Appointment  of  by  the      §  1822b.  Powers  and  duties  of  trustees, 
court. 

§1822.  TRUSTEES  OF  THE  ESTATES  OF  MISSING  PERSONS.  AP- 
POINTMENT OF  BY  THE  COURT.  Whenever  any  resident  of  this  state, 
who  owns  or  is  entitled  to  the  possession  of  any  real  or  personal  property  sit- 
uate therein,  is  missing,  or  his  whereabouts  unknown,  for  ninety  days,  and  a 
verified  petition  is  presented  to  the  superior  court  of  the  county  of  which  he 
is  a  resident  by  his  wife  or  any  of  his  family  or  friends,  representing  that  his 
whereabouts  has  been,  for  such  time,  and  still  is,  unknown,  and  that  his  estate 
requires  attention,  supervision,  and  care  of  ownership,  the  court  must  order 
such  petition  to  be  filed,  and  appoint  a  day  for  its  hearing,  not  less  than  ten 


•I  1822a,  1822k  TRUSTEES—BONDS  OF— POWERS  AND  DUTIES.  [Pt.  Ill* 

days  from  the  date  of  the  order.  The  clerk  of  the  court  must  thereupon  pub- 
lish, for  at  least  ten  days  prior  to  the  day  so  appointed,  a  notice  in  some  news- 
paper published  in  the  county,  stating  that  such  petition  will  be  heard  at  the 
courtroom  of  the  court  at  the  time  appointed  for  the  hearing. 

The  court  may  direct  further  notice  of  the  application  to  be  given  in  such 
manner  and  to  such  persons  as  it  may  deem  proper.  At  the  time  so  fixed  for 
such  hearing,  or  at  any  subsequent  time  to  which  the  hearing  may  be  post- 
poned, the  court  must  hear  the  petition  and  the  evidence  offered  in  support 
of  or  in  opposition  thereto,  and,  if  satisfied  that  the  allegations  thereof  are 
true,  and  that  such  person  remains  missing,  and  his  whereabouts  unknown, 
must  appoint  some  suitable  person  to  take  charge  and  possession  of  such 
estate,  and  manage  and  control  it  under  the  direction  of  the  court. 

[Who  to  be  preferred.]    In  appointing  a  trustee,  the  court  must  prefer  the 

wife  of  the  missing  person  (if  any  such  there  is),  or  her  nominee,  and,  in  the 

absence  of  a  wife,  some  person,  if  such  there  is  who  is  willing  to  act,  entitled 

to  participate  in  the  distribution  of  the  missing  person's  estate  were  he  dead. 

History:  Former  section  relating  to  proceedings  in  insolvency, 
enacted  March  11,  1872;  repeal  former  section  approved  and  enactment 
and  present  section  in  place  thereof  approved  March  20,  1907,  Stats, 
and  Amdts.  1907,  p.  729,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  510, 
and  is  a  codification  of  Stats,  and  Amdts.  1893,  p.  218,  SS  1,  2  (Hen- 
ning's General  Laws,  1st  ed.,  p.  727). 

§  1822a.    BONDS  TO  BE  GIVEN  BY  TRUSTEES.    Every  person  appointed 

under  the  provisions  of  the  preceding  section  must  give  bond  in  the  amount 

and  as  provided  for  in  section  thirteen  hundred  and  eighty-eight. 

History:  Enactment  approved  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  730,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  511. 

Codification  of  Stats,  and  Amdts.  1893,  p.  218,  §  3,  Henning's  General 
Laws,  1st  ed.,  p.  727. 

§  1822b.  POWERS  AND  DUTIES  OF  TRUSTEES.  The  trustee  must  take 
possession  of  the  real  and  personal  estate  in  this  state  of  such  missing  person, 
and  collect  and  receive  the  rents,  income,  and  proceeds  thereof,  collect  all 
indebtedness  owing  to  him,  and  pay  the  expenses  thereof  out  of  the  trust  funds, 
and  pay  such  indebtedness  of  the  missing  person  as  may  be  authorized  by  the 
court. 

The  court  may  direct  the  trustee  to  pay  to  the  person  or  persons  constituting 
the  family  of  the  missing  person  such  sum  or  sums  of  money  for  family  ex- 
penses and  support  from  the  income  of  the  estate  as  it  may,  from  time  to  time, 
determine.  The  trustee  must,  from  time  to  time,  when  directed  by  the  court, 
account  to  and  with  it  for  all  his  acts  as  trustee,  and  the  court  may,  at  any 
time,  upon  good  cause  shown,  remove  any  trustee,  and  appoint  another  in  his 

place. 

History:  Enactment  approved  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  730,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  511. 

Codification  of  Stats,  and  Amdts.  1893,  p.  218,  SS  4,  6,  Henning's 
General  Laws,  1st  ed.,  p.  727. 


lit.  XIV.]  INDEBTEDNESS  OF  CITIES,  ETC. — ADJUSTMENT.  §§  1822c- J 822e 


[A  new  title  is  hereby  added  to  Part  III  of  the  Code  of  Civil  Procedure,  to  read 
follows:] 


TITLE  XIV. 

PBOCEEDINGS  FOR  THE  ADJUSTMENT,  SETTLEMENT,  AND  PAYMENT  OF  ANT 
INDEBTEDNESS  EXISTING  AGAINST  ANY  CITY  OB  MUNICIPAL  CORPORA- 
TION AT  THE  TIMK  OF  EXCLUSION  OF  TERRITORY  THEREFROM, 
AND  THE  DIVISION  OF  THE  PROPERTY  THEREOF. 

§  1822c.  Petition  for  adjustment  of  indebted-      §  1822e.  How  amount  determined. 

ness.  {  1822f .  Same.     [Provisions  as  to  judgment.] 

1 1822d.  Who  may  demur  to  or  answer  peti- 
tion. Rules  of  pleading  and  prac- 
tice. 

§  1822c.  PETITION  FOB  ADJUSTMENT  OF  INDEBTEDNESS.  When 
territory  has  been  or  shali  be  excluded  from  any  municipal  corporation,  the 
superior  court  of  the  county  in  which  such  municipal  corporation  is  situate 
shall,  upon  a  verified  petition  of  any  ten  taxpayers  residing  in  such  municipal 
corporation,  or  in  the  territory  excluded  therefrom,  made  for  the  purpose  of 
adjusting  the  amount  of  the  indebtedness  of  such  municipal  corporation  exist- 
ing at  the  time  of  the  exclusion  of  such  territory  due  from  the  excluded  terri- 
tory, and  stating  the  facts  of  such  exclusion  and  the  amount  of  such  indebted- 
ness, cause  notice  to  be  given  by  publication  thereof  in  a  newspaper  published 
in  such  city  or  municipal  corporation,  or  in  a  newspaper  published  in  the 
county  in  which  such  city  or  municipal  corporation  is  situated,  for  ten  days, 
stating  the  substance  of  such  petition,  and  the  time  and  place  that  the  same 
shall  be  heard  by  said  superior  court,  which  time  of  hearing  shall  be  at  least 
fifteen  days  after  the  filing  of  such  petition,  or  at  any  time  thereafter  to  which 
such  hearing  may  be  continued  by  the  court. 

History:     Enactment  approved  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  722,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  612. 

§  1822d.  WHO  MAY  DEMUR  TO  OB  ANSWEB  PETITION.  RULES  OF 
PLEADING  AND  PBAGTIGE.  Any  person,  corporation,  or  taxpayer  inter- 
ested in  such  city  or  municipal  corporation,  or  in  such  excluded  territory,  or 
in  the  adjustment  and  settlement  of  such  indebtedness,  may  demur  to  or  answer 
said  petition. 

The  rules  of  pleading  and  practice  provided  by  this  code  which  are  not  in 
conflict  with  the  provisions  of  this  title,  are  hereby  made  applicable  to  the 
special  proceedings  herein  provided  for.  The  persons  so  demurring  or  answer- 
ing said  petition  shall  be  the  defendants  to  said  special  proceedings,  and  the 
signers  of  the  petition  shall  be  the  plaintiffs. 

History:     Enactment  approved  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  722,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  612. 

§  1822e.  HOW  AMOUNT  DETERMINED.  Upon  the  hearing  of  such  spe- 
cial proceedings,  the  court  shall  have  power  to  determine  the  amount  due  from 
such  excluded  territory  to  the  municipal  corporation  from  which  it  was  ex- 
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eluded  as  its  proportion  of  the  indebtedness  of  such  municipal  corporation 
existing  at  the  time  such  territory  was  excluded.  In  fixing  the  amount  due 
from  such  excluded  territory,  the  said  court  must  ascertain  and  find  the  pur- 
poses for  which  the  said  indebtedness  was  created;  the  manner  and  place  in 
which  the  proceeds  of  said  indebtedness  were  expended ;  the  value  of  the  prop- 
erty belonging  to  the  said  municipal  corporation  at  the  time  of  such  exclusion ; 
the  assessed  value  of  the  property  situate  in  said  municipal  corporation  at  the 
time  the  city  assessment  was  made  immediately  preceding  such  exclusion,  and 
the  assessed  value  of  the  excluded  territory  as  shown  by  such  city  assessment. 
If  the  value  of  the  property  belonging  to  said  municipal  corporation,  and  which 
remains  within  the  boundaries  thereof  after  such  exclusion,  should  exceed  the 
value  of  city  or  municipal  property  situated  in  such  excluded  territory,  and 
also  exceed  the  pro  rata  portion  of  the  indebtedness  of  the  municipal  corpora- 
tion due  from  such  excluded  territory  as  shown  by  said  assessment,  the  court 
shall  find  and  adjudge  that  there  is  nothing  due  from  such  excluded  territory. 
After  such  finding  is  made,  and  judgment  rendered  by  the  court,  such  excluded 
territory  shall  not  be  subject  to  the  payment  of  any  such  indebtedness,  and  all 
property  belonging  to  such  municipal  corporation  remaining  within  its  bound- 
aries shall  belong  exclusively  to  it. 

History:     Enactment  approved  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  722,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  612. 

§  1822f .  SAME.  [PROVISION  AS  TO  JUDGMENT.]  If  the  court  finds, 
after  deducting  the  value  of  the  city  or  municipal  property  from  the  value  of 
that  in  the  excluded  territory,  and  the  pro  rata  portion  of  the  indebtedness  to 
be  borne  by  such  excluded  territory,  a  balance  due  from  such  excluded  terri- 
tory, it  shall  render  judgment  accordingly,  and  the  amount  of  such  judgment 
shall  be  collected  and  paid  in  the  same  manner  and  at  the  same  time  that  the 
assessment  is  levied  for,  and  the  collection  of  the  annual  municipal  taxes  is 
made  upon  the  property  remaining  in  such  municipal  corporation  for  any  pay- 
ment on  account  of  such  indebtedness ;  provided,  however,  that  any  such  terri- 
tory excluded  from  any  municipal  corporation  may,  at  any  time,  tender  to  the 
legislative  body  of  such  city  or  municipal  corporation  the  amount  for  which 
such  excluded  territory  is  liable  on  account  of  such  indebtedness,  and  after 
such  tender  is  made  the  authority  on  such  municipal  corporation  to  levy  and 
assess  taxes  on  such  excluded  territory  shall  forever  cease. 

History:     Enactment  approved  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  723,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  513. 
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PART  IY. 


Title  I. 

II. 
III. 
IV. 

V. 
VI. 


OF  EVIDENCE. 

General  Definitions  and  Divisions,  §§1823-1839. 

Op  General  Principles,  §§  1844-1870. 
Kinds  and  Degrees  op  Evidence,  §§  1875-1978. 
Op  the  Production  op  Evidence,  §§  1981-2055. 
Effect  op  Evidence,  §  2061. 

Op  the  Bights  and  Duties  op  Witnesses,  §§  2064-2070. 
Evidence  in  Particular  Cases,  and  Miscellaneous  and  General  Pro- 
visions, §§  2074-2104. 


OP  EVIDENCE. 

GENERAL  DEFINITIONS  AND  DIVISIONS. 


1 1823.  Definition  of  evidence.  1 1831. 

I  1824.  Definition  of  proof.  §  1832. 

I  1825.  Definition  of  law  of  evidence.  §  1833. 

1 1826.  The  degree  of  certainty  required  to      §  1834. 

establish  facts.  §  1835. 

$  1827.  Four  kinds  of  evidence  specified.  §  1836. 

I  1828.  Several  degrees  of  evidence  specified.      §  1837. 

§  1829.  Primary  evidence  defined.  •      §  1838. 

1 1830.  Secondary  evidence  defined.  § 1839. 


Direct  evidence  defined. 
Indirect  evidence  defined. 
Prima  facie  evidence  defined. 
Partial  evidence  defined. 
Satisfactory  evidence  defined. 
Indispensable  evidence  defined. 
Conclusive  evidence  defined. 
Cumulative  evidence  defined. 
Corroborative  evidence  defined. 


§1823.    DEFINITION  OF  EVIDENCE.    Judicial  evidence  is  the  means, 

sanctioned  by  law,  of  ascertaining  in  a  judicial  proceeding  the  truth  respecting 

a  question  of  fact. 

History:     Enacted  March  11,  1872. 

EVIDENCE— GENERAL  ANNOTATIONS. 
I.  In  General,  1-32. 


9, 10.  Admitting     evidence,      subject 
motion  to  strike. 


to 


II.  Admissions        and        Declarations 
Against  Interest,  33-36. 

III.  Documentary  Evidence,  37-45. 

IV.  Expert  and  Opinion-Evidence,  46-74. 

1.  Expert  Evidence,  46-55. 

2.  Nonexpert    Opinion-Evidence,    56- 

74. 

Y.  Hearsay  Evidence,  75. 

VL  Parol  Evidence,  76-97. 

VII.  Presumptions,  98-106. 

VIIL  Secondary  Evidence,  107-118. 

IX.  Weight    and    Sufficiency    op    Evi- 
dence, 119-124. 

L  In  General. 

1.  Editorial  note. 

2-  5.  As  to  generally. 

6, 7.  A  fact  in  issue  may  be  proved,  how. 

8.  Action  by  corporation — Proof  of  cor- 
porate existence. 


8401 


11.  Competency  and  materiality. 

12, 13.  Compulsory  production  of  books  and 
papers. 

14.  General  objection  as  to  irrelevancy, 

incompetency,    and    immateriality 
— Is  sufficient,  when. 

15.  Hypothetical  questions. 
16- 18.  Judicial  notice. 

19.  Law  of  another  state  being  invoked. 
20-  23.  Motion  to  strike  out  evidence. 
24,25.  Objection  to  admission  of  evidence. 

26.  Objectionable  evidence  —  Motion  to 

strike  out. 

27.  Order    conclusive   on   appeal  —  Con- 

flicting affidavits. 

28.  Order  to  produce  instrument. 

29.  Rejection  of  evidence  by  court — Of 

own  motion. 

30.  Reputation  or  character. 

31.  Review  of  evidence  on  appeal. 

32.  Suggestion  by  court — As  to  shorten- 

ing testimony. 


•  1823 


EVIDENCE — IN  GENERAL,.' 


IPt.  IV. 


IL  Admissions  and  Declarations  Against 
Interest. 

33.  Ab  to  record  of  prior  suit  in  unlaw- 

ful detainer. 

34.  Admission. 

35.  Declarations. 

36.  Same — Of    deceased   person— Undue 

influence  to  bo  otherwise  proved. 

III.  Documentary  Evidence. 
37. 38.  As  to  generally. 

39.  Action     for    slander  —  Newspaper 

articles. 

40.  Chart  or  memorandum  of  pulse. 

41.  Copy  of  telegram. 

42.  Correspondence. 

43.  Entries  in  stock  ledger. 

44.  Indebitatus    assumpsit    on   a   modi- 

fied contract. 

45.  Writings  regarding  sale  of  land. 

IV.  Expert  and  Opinion-Evidence, 

1.  Expert  Evidence. 

46-50.  As  to  question  of  qualification — To 
be  determined  by  trial  judge. 

51, 52.  An  opinion  given  by  an  expert  upon 
assumed  facts. 

53.  Cross-examination  —  Inquiry    as    to 

what  opinion  based  on. 

54.  Instruction  to  jury  relative  to  con- 

sideration to  be  given  expert  tes- 
timony. 

55.  Testimony  of  physician. 

2.  Non -Expert  or  Opinion-Evidence. 

56.  As  to  generally. 

57.  As  to  market  value. 

58, 59.  As  to  speed  of  automobile. 

60.  As  to  warranty,  inadmissible. 
61-70.  Conclusion  of  witness. 
71,  72.  Intimate  acquaintance — Evidence  as 
to  sanity  of  deceased. 

73.  Same — Mere  observer. 

74.  Same — Nurse  attending  testatrix. 

V.  Hearsay  Evidence. 

75.  As  to  generally. 

VI.  Parol  Evidence. 

76-  83.  As  to  general  rule. 
84-  88.  Same— Affecting  writing. 
89,  90.  Same — After  written   statement. 
91,  92.  Same—  Respecting  writings. 
93-  95.  Contemporaneous   oral   statements — 
Not  admissible. 

96.  Fraud — Intent  of  grantor. 

97.  Signature  by  agent — Evidence  as  to 

authority  admissible. 

VII.  Presumptions. 

98.  As  to   difference  between  presump- 

tion and  inference. 


99.  Continuance  of  fact  or  condition. 
100.  Disputable  presumptions. 
101- 103.  Laws  of  foreign  country. 

104.  Same — As    to    limitation   of   action 

105.  Same — As  to  negotiable  instruments. 

106.  Regularity  of  business  —  Telephone 

usage. 

VIII.  Secondary  Evidence. 
107, 108.  As  to  generally. 

109-  111.  Abstract  of  recorded  documents. 

112,113.  Bill  of  particulars— Not  admissible 
as  evidence. 

114.  Copy  of  accounts  —  Not  admissible 
as  evidence. 

115, 116.  Proof  of  loss  of  instrument — Neces- 
sity for. 

117,118.  Same— Sufficiency  of. 

IX.  Weight  and  Sufficiency  of  Evidence. 
119-124.  As  to  generally. 

As  to  rales  of  evidence  beta*;  subject  to 
modlftestlon  sad  control  by  tno  legislators. 

see  note  183  Am.  St.  Rep.  194. 

L  IN  GENERAL. 

1.  Editorial  motes  Some  of  the  general 
and  specific  rules  of  evidence  are  collected 
In  this  preliminary  annotation  to  the  gen- 
eral subject;  other  cases  are  collected 
under  the  specific  sections  which  follow 
hereafter.  Some  of  the  cases  found  in  this 
note  do  not  properly  classify  under  any 
of  the  sections  of  the  code  as  specifically 
applicable  there  and  nowhere  else,  others 
may,  and  this  annotation  will  be  specifi- 
cally cross-referred  to,  in  appropriate  in- 
stances, from  sections  following:.  In  this 
annotation  numerous  cross-references  are 
made  to  a  large  body  of  leading  modern 
cases  upon  the  various  evidentiary  topics 
by  means  of  specific  references  to  Ruling 
Case  Law  and  to  that  "last  word"  in  legal 
digesting,  the  L.  R.  A.  Complete  Digest, 
which  brings  together  in  one  place,  under 
the  most  minute  subdivisions  ever  made 
in  a  law  digest,  a  great  body  of  modern 
leading  and  well-considered  cases,  the 
point  in  each  instance  set  forth  in  clear, 
concise  and  uniform  construction,  enabling 
the  searcher  to  get  the  desired  point  and 
instance-case  with  the  least  expenditure 
of  labor  and  time. 

2.  As  to  generally. — Where  evidence  is 
inadmissible  for  the  purpose  for  which  it 
is  offered,  its  exclusion  is  not  error,  though 
it  may  have  been  admissible  for  some  other 
purpose  not  indicated  in  the  proffer. — Rob- 
erts v.  Roberts,  168  Cal.  307,  142  Pac.  1080. 

3.  If  evidence  is  properly  admissible 
upon  the  issues  presented,  it  can  not  be 
excluded  because  it  may  have  ulterior  or 
collateral  effects  detrimental  to  one  of  the 
parties. — Vallejo  &  Northern  R.  Co.  v.  Reed 
Orchard  Co.,   169  Cal.  545,  147  Pac.  238. 
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4.  It  la  not  error  to  admit  testimony  of 
the  exhibition  to  the  defendant  of  a  power 
of  attorney  from  the  plaintiff  when  her  at- 
torney called  upon  her,  even  though  the 
power  was  not  admitted  in  evidence. — Fer- 
nandez v.  Watt,  26  Cal.  App.  86,  146  Pac.  47. 

5.  No  prejudicial  error  can  be  predicated 
upon  the  admission  of  testimony  of  plain- 
tiff as  to  whether  she  owed  the  defendant 
anything  for  services,  where  she  later  tes- 
tified without  objection  that  all  of  such 
services  had  been  paid  for  in  full. — Fer- 
nandez v.  Watt,  26  Cal.  App.  86,  146  Pac.  47. 

ft.  A  faet  In  Issue  may  be  proved  either 
by  direct  evidence  of  the  fact  or  by  proof 
of  other  facts  or  circumstances  from  which 
the  fact  in  issue  may  be  inferred  under 
provisions  of  section  1870,  post. — California 
Title  Ins.  &  Trust  Co.  v.  Kuchenbeiser,  20 
Cat  App.   11,   127,   Pac.    1089,   1040. 

As  to  burden  of  proof  in  general,  see  10 
R.  C.  U  p.  896,  S§  44-53. 

7.  Although  a  witness  testified  that  he 
had  no  interest  in  the  business  after  the 
time  he  claimed  to  have  leased  it  to  his 
co-defendants,  the  trial  court,  in  the  face 
of  facts  and  circumstances  to  the  contrary, 
was  not  compelled  to  accept  his  testimony 
as  the  truth. — Sartori  v.  Pozzi,  20  Cal.  App. 
252,  128  Pac.  755,  7*6. 

8.  Action  by  corporation— Proof  of  cor- 
porate existence. — An  objection  that  proof 
of  the  corporate  existence  of  the  plaintiff 
was  insufficient  is  without  merit  wnere  it 
was  alleged  that  the  plaintiff  was  a  corpo- 
ration organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  Call* 
fornia.  and  the  denial  of  such  allegation 
was  based  on  the  want  of  Information  and 
belief. — Rogers  Bros.  Co.  v.  Beck,  43  Cal. 
App.  110,  184  Pac.  515. 

9.  Admitting  evidence,  subject  to  motion 
to  strike. — The  practice  of  admitting  evi- 
dence subject  to  motion  to  strike  out 
tends  to  confusion  and  is  not'  to  be  com- 
mended, but  it  does  not  amount  to  a  re- 
fusal to  rule  at  all  upon  the  objections  to 
the  evidence  as  made. — Tarpey  v.  Veith,  22 
Cal.  App.    289.   134  Pac.   367. 

As  to  motion  to  strike  ont  evidence,  see 

pars.  20-33,  this  note. 

10.  Where  evidence  is  admitted  subject 
to  a  motion  to  strike  It  out,  but  the  adverse 
party  afterward  fails  to  make  such  mo- 
tion, he  can  not  be  heard  on  appeal  to  say 
that  the  ruling  of  the  court  was  erroneous. 
— Tarpey  v.  Veith,  22  Cal.  App.  289,  134 
Pac.  367. 


11.    Competency     and     materiality.  —  The 

court  properly  excluded  from  evidence  a 
letter  of  the  respondent  bank,  wherein  it 
was  stated  that  it  held  certain  personal 
property  as  collateral  security  for  the  pay- 
ment of  the  note,  where  the  record  dis- 
closes no  theory  upon  which  the  statement 
could  be  deemed  material  or  competent  evi- 
dence.— Kern  Valley  Bank  v.  Koehn,  19  Cal. 
App.    247,    125   Pac.    358. 


12.  Compalsory  prodactlon  of  books  and 
papers.  —  By  reason  of  the  constitutional 
guaranty  against  unreasonable  seizures 
and  searches,  It  Is  a  condition  precedent  to 
the  right  of  a  court,  acting  under  section 
1000,  ante,  to  require  a  person  to  deliver 
up  for  examination  his  private  books  and 
papers,  that  such  person  has  a  book,  paper 
or  document  containing  evidence  material 
to  the  issues  before  the  court,  and  that  the 
precise  book,  paper  or  document  contain- 
ing such  evidence  be  designated  or  so  de- 
scribed that  it  may  be  identified. — Funken- 
stein  v.  Superior  Court,  23  Cal.  App.  663,  139 
Pac.  101. 

IS.  Where  the  affidavit,  which  is  made 
the  basis  of  an  order  requiring  the  defend- 
ant in  an  action  to  quiet  title  to  permit  an 
inspection  of  books  and  documents  by  the 
plaintiff,  falls  to  show  that  the  defendant 
has  In  his  possession  any  particular  book, 
paper  or  document  which,  if  presented  at 
the  trial  would  be  admissible  and  materia! 
evidence  for  either  of  the  parties  to  the 
action,  and  also  fails  to  sufficiently  Identify 
any  such  book,  paper  or  document  with  the 
particularity  required  for  compliance  with 
the  constitutional  guaranty  against  unrea- 
sonable searches  and  seizures,  prohibition 
will  issue  to  prevent  the  court  from  punish- 
ing the  defendant  for  contempt  in  refusing 
to  comply  with  an  order  of  inspection. — 
Funkenstein  v.  Superior  Court,  23  CaL  App. 
663,  139  Pac.  101. 

14.  General  objection  as  to  Irrelevancy, 
Incompetency  and  immateriality— -Is  salll- 
cient  when  the  question  is  objectionable 
from  every  point  of  view. — Short  ▼.  Frink, 
151  Cal.  86,  90  Pac.  200. 

15.  Hypothetical  questions. — Hypotheti- 
cal questions  must  always  be  founded  upon 
admitted  facts  or  other  evidence  in  the 
case. — Oakland  Barge  &  Lighter  Co.  v.  Fos- 
ter,  25   Cal.   App.  193,   143  Pac.  83. 

See,   also,   Part  IV,   this  note. 

15.  Judicial  notice. — Courts  may  take  Ju- 
dicial notice  of  the  usual  method  of  opera- 
tion of  crematories  for  human  bodies. — Ab- 
bey Land  &  Impr.  Co.  v.  San  Mateo  County, 
167  Cal.  434,  52  L.  R.  A.  (N.  S.)  408,  139 
Pac.  1068. 

As  to  Jndlclal  notice,  see,  post.  S5  1827, 
1875  and  notes;  4  L.  R.  A.  Complete  Dig. 
p.   3901,   §§  2-90. 

17.  The  character  of  wine  is  so  well 
known  that  a  court  will  take  Judicial  no- 
tice of  the  fact  that  it  contains  consider- 
ably more  than  one  per  cent,  by  volume,  of 
alcohol,  that  it  is  intoxicating,  and  that  it 
may  be  used  as  a  beverage. — People  v. 
Mueller,  168  Cal.  621,  L.  R.  A.  1915B,  788, 
143   Pac.   748. 

18.  Judicial  notice  will  be  taken  of  the 
operation  of  the  natural  law  of  gravity  in 
the  matter  of  the  flow  of  water. — Miller  & 
Lux  v.  Enterprise  Canal  &  L.  Co.,  109  Cal. 
415,   147  Pac.  667. 
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10.     Law  of  another  state  betas  Invoked 

as  affecting:  a  right  asserted  in  the  courts 
of  this  state,  proof  thereof  must  be  made 
by  evidence  showing:  the  existence  of  such 
law.  Otherwise,  the  law  of  such  state  ap- 
plicable to  the  case  will  be  deemed  to  be 
the  same  as  that  of  this  state. — Fox  v. 
Mick,  20  Cal.  App.  599,  129  Pac.  972,  973. 

As  to  presumption  regarding  law  of  an- 
other state*  see  pars.  102-104,  this  note. 

20.     Motion  to  strike  oat  evidence. — It  is 

only  where  it  is  not  apparent  from  the 
question  itself  that  the  response  thereto 
will,  upon  any  theory  of  the  case,  be  in- 
admissible, and  its  admissibility  disclosed 
for  the  first  time  by  the  answer  that  the 
motion  to  strike  out  becomes  essential.— 
Short  v.  Frink,  151  Cal.  87,  90  Pac.  200. 

An  to  admission  of  evidence  subject  to 
motion  to  strike,  see  pars.  9,  10,  this  note. 

As  to  objectionable  evidence  and  motion 
to  strike  ont9  see  par.  26,  this  note. 

21.  A  motion  to  strike  out  evidence  is 
improperly  granted,  if  not  supported  by  a 
valid  or  any  previous  objection. — Pinto  v. 
Seely,  22  Cal.  App.  818,  136  Pac.  48. 

22.  A  motion  to  strike  out  evidence  must 
be  based  upon  an  objection  previously 
stated,  if  opportunity  to  object  presented 
itself. — People  v.  Bradley,  28  Cal.  App.  44, 
136  Pac.  966. 

23.  A  motion  to  strike  out  evidence,  if 
not  preceded  by  any  objection  will  be  over- 
ruled.— Oakland  Barge  &  Lighter  Co.  v. 
Foster,    25    Cal.   App.    193.    143    Pac.    83. 

24.  Objection  to  admission  of  evidence* — 
Where  particular  and  specific  grounds  of 
objection  are  stated,  other  grounds,  how- 
ever available  or  pertinent,  will  be  held 
to  be  waived. — People  v.  Warr,  22  Cal.  App. 
663,   186   Pac.   304. 

25.  Where  a  question  calling1  for  hear- 
say evidence  is  answered  by  the  witness 
before  the  adverse  party  has  opportunity 
to  object,  but  Immediately  after  the  answer 
objection  is  made,  accompanied  by  motion 
to  strike  out;  and  the  next  question  is  ob- 
jected to  on  the  ground  that  the  witness  is 
testifying  from  hearsay,  but  the  objection 
is  overruled  and  the  testimony  is  admitted, 
and  motion  is  then  made  that  the  testi- 
mony be  stricken  out,  which  motion  is 
denied,  the  objections  are  timely  and  ade- 
quate.—Pinto  v.  Seely,  22  Cal.  App.  818,  135 
Pac.   48. 

20.  Objectionable  evidence  —  Motion  to 
strike  out. — Where  the  question  itself  does 
not  indicate  that  the  answer  will  be  objec- 
tionable, and  the  objectionable  character 
of  the  evidence  is  not  disclosed  until  the 
answer  Is  given,  a  motion  to  strike  out 
must  be  made,  otherwise  the  party  is  pre- 
cluded from  subsequently  complaining. — 
Short  v.  Frink,  151  Cal.  88,  90  Pac.  200. 

As  to  motion  to  strike  ont  evidence,  see 
pars.  20-26,  this  note. 


27.  Order  conclusive  on  appeal— Conflict- 
ing affidavits. — In  the  absence  of  a  clear 
showing  of  abuse  of  discretion  an  order  of 
the  superior  court  refusing  a  temporary  in- 
junction, based  upon  conflicting  affidavits 
will  be  deemed  conclusive  on  appeal. — 
Asiatic  Club  v.  Biggy,  160  Cal.  715,  117 
Pac.   912. 


Order      to      produce      Instrument.  — 

Where  before  the  trial  the  plaintiff  makes 
a  demand  on  the  defendant  to  produce  the 
contract  sued  on,  and  at  the  trial  he  ex- 
plains his  failure  to  comply  with  the  order 
on  the  ground  that  the  instrument  has 
been  lost  or  destroyed,  and  produces  what 
he  testifies  to  be  an  exact  copy  thereof, 
which  is  admitted  in  evidence  over  the 
plaintiff's  objection  that  it  is  self-serving 
and  not  shown  to  be  a  copy  of  the  origina*l, 
the  failure  to  produce  the  original  for  in- 
spection is  not  presumptive  or  any  evidence 
in  support  of  the  terms  of  the  contract  as 
alleged  in  the  complaint. — Pinto  v.  Seely, 
22  Cal.  App.  818,  185  Pac  43. 

20.  Rejection  of  evidence  by  court— Of 
own  motion. — It  is  the  right  of  a  trial  court 
to  reject,  of  its  own  motion,  evidence  which 
it  believes  to  be  immaterial  to  the  issues 
being  tried. — Coolidge  v.  Austin,  22  Cal. 
App.  834,  184  Pac.  357. 

SO.  Reputation  or  character. — Testimony 
of  one  of  the  attorneys  for  the  plaintiff  in. 
such  action  that  he  had  at  one  time  prior 
to  the  trial  employed  one  of  plaintiff's  wit- 
nesses as  an  attorney  to  look  up  and  pass 
upon  certain  legal  matters  in  the  state  of 
.Texas,  and  that  the  witness  had  handled 
such  matters  with  ordinary  skill,  is  proper, 
where  such  evidence  was  provoked  by  and 
offered  in  rebuttal  of  the  testimony  of  the 
defendant,  who  when  testifying  in  his  own 
behalf  declared  that  in  his  dealings  with 
such  witness  concerning  the  transaction 
in  suit,  the  latter  manifested  erratic  symp- 
toms and  seemed  Incapable  of  understand- 
ing ordinary  transactions  and  generally 
did  not  deport  himself  as  if  he  were  a  per- 
son of  character  and  responsibility. — Fer- 
nandez v.  Watt,  26  Cal.  App.  86,  146  Pac.  47. 

As  to  proof  of  reputation  and  character, 

see  10  R.  C.  L.  p.  947,  §§  117-125;  4  L.  R.  A. 
Complete  Dig.  p.  4263;  S§  1149-1161. 

81.  Review  of  evidence  on   appeal. — The 

entire  absence  of  evidence  to  support  a  find- 
ing necessary  to  sustain  a  Judgment  pre- 
sents a  question  of  law. — Troy  Laundry 
Co.  v.  Drivers'  Indep.  L.  Co.,  14  Cal.  App. 
155,  111  Pac.  121. 

82.  Suggestion  by  court— As  ito  shorten- 
ing testimony. — The  mere  fact  that  the 
Judge  presiding  at  a  trial  gives  out  some 
expression  of  opinion  for  the  guidance  of 
counsel  during  the  progress  of  the  case  and 
suggests  the  shortening  or  condensing  of 
the  testimony  to  be  given  does  not  consti- 
tute a  denial  of  the  right  to  offer  evidence 
and  is  not  error. — Hageman  v.  Obrien,  24 
Cal.  App.  270,  141  Pac.  33. 
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II.  ADMISSIONS    AND    DECLARATIONS 
AGAINST   INTEREST. 

As  to  generally,  see  4  L.  R.  A.  Complete 
Dig.   P.   4219,    §5  1031-1038. 

As  to  admissibility  In  evidence  of  admii- 
alons  and  declarations  generally,  see  notes 
Ann.  Cas.  1912C,  1210;  Ann.  Cas.  1912D,  289. 

As  to  admissions  and  confesslonii  gener- 
ally, see  note  30  Am.  Dec.  544;  46  Am.  Rep. 
253. 

As  to  acts  and  declarations  of  co-devisees 
and  co-legatees,  see,  post,  §  1848  and  note. 

As  to  the  admissibility  against  pleader  of 
plea  dins;  superseded  by  amended  pleading, 

see  note  Ann.  Cas.  1913A,  1182. 

As  to  the  admissibility  and  conclusiveness 
against  the  pleader,  In  a  subsequent  an  It 
had  with  a  stranger,  of  admissions  made  In 
pleadings,  see  note  14  Ann.  Cas.  227. 

As  to  the  admissibility  of  letters  between 
husband  and  wife  as  evidence  against  the. 
writer,  see  note  Ann.  Cas.  1912D,  1001. 


as  proof  of 

,    866 


As  to  admissions  of  a  party 
marriage  In  prosecutions  for 

note  Ann.  Cas.  1912A,  286. 

As  to  admissions  or  declarations  by  owner 
as  to  the  valne  of  land  and  property  con- 
demned* and  their  admissibility  in  eminent 
domain  proceedings,  see  note  Ann.  Cas. 
1912D,  289. 

88.  As  to  record  of  prior  snlt  In  unlaw- 
ful detainer  by  the  lessor  against  the  lessee, 
in  which  there  was  an  adjudication  of  the 
fact  of  lease,  which  appears  to  be  no  longer 
pending,  but  was  terminated  by  the  satis- 
faction of  the  judgment  thereon  by  the 
lessee,  was  properly  admitted  in  the  present 
action,  if  not  as  an  estoppel,  at  least  as  an 
admission  against  his  Interest  upon  the  ma- 
terial issue  raised  by  him  herein  as  to  the 
existence  of  the  lease. — Delger  v.  Jacobs,  19 
Cal.   App.   197,   125   Pac.   258. 

34.  Admission. — In  the  contest  of  a  will, 
the  court  properly  excluded  testimony  of  a 
legatee  thereunder  which  would  have  been 
injurious  to  his  claim,  since  such  was 
merely  an  admission  against  the  validity  of 
his  claim. — In  re  Purcell's  Estate,  164  Cal. 
800,  128  Pac.  932,  937. 

35*  Declarations. — In  an  action  to  recover 
money  expended  in  preparing  a  motor  car 
purchased  of  defendants  upon  their  war- 
ranty, the  language  of  counsel  for  plaintiff, 
when  he  said  at  the  opening  of  the  trial 
that  he  did  not  now  propose  to  rely  upon 
the  warranty,  as  a  warranty,  but  would 
rely  upon  an  express  promise  that  the  de- 
fendant made  to  pay  the  money  so  ex- 
pended, and  also  upon  a  quantum  meruit,  is 
not  intended  to  mean  that  he  abandoned 
all  claim  that  the  machine  was  not  made  of 
good  material  and  under  proper  workman- 
ship, for  without  a  breach  of  contract  in 
that  regard,  or  at  least  a  claim  that  such 
breach  had  been  committed,  there  would 
have  been  no  consideration  upon  which  to 
rest  defendant's  alleged  promise  to  pay  for 


the  repairs.  It  seems  quite  clear  that  such 
statement  was  intended  only  to  mean  that 
plaintiff  would  not  rely  wholly  upon  the 
warranty  and  the  condition  of  material  and 
workmanship  and  proof  of  a  breach  thereof, 
but  that  it  intended  to  show  an  express 
promise  made  by  defendant  to  reimburse 
plaintiff,  referable  to  the  contention  that 
material  and  workmanship  on  the  car  were 
deficient  in  kind  and  quality,  as  a  consid- 
eration therefor. — Bakers  field  &  V.  R.  Co. 
v.  Fairbanks,  Moss  &  Co.,  20  Cal.  App.  412, 
129  Pac.  610,  611. 

86.  Same— Of  deceased  person— Undue  in- 
fluence to  be  otherwise  proved. — The  court 
properly  admitted  declarations  of  the  de- 
ceased, so  far  as  bearing  upon  the  issue  of 
his  mental  unsoundness;  but  such  declara- 
tions can  have  no  bearing  upon  the  ques- 
tion of  undue  influence,  which  must  be 
established  by  other  evidence  than  the  dec- 
larations of  the  testator. — Lamb  y.  Wilke, 
19  Cal.  286,  125  Pac.  757. 

III.  DOCUMENTARY    EVIDENCE. 

As  to  generally,  see  4  L.  R.  A.  Complete 
Dig.  p.  4086,  §8  690-711;  10  R.  C.  L.  p.  1086, 
§§  285-304. 

As  to  account-books  and  when  they  are 
admissible  as  books  of  original  entry9  see 

note  11  Am.  Dec.  732. 

As  to  the  admissibility,  generally.  In  evi- 
dence of  books  of  account,  see  note  15  Am. 
Dec.  191;  138  Am.  St.  Rep.  441. 

As  to  the  admissibility  of  books  of  ac- 
count of  a  deceased  party,  see  note  12  Ann. 
Cas.  77. 

As  to  that  books  of  account,  in  order  to 
be  admissible  in  evidence,  must  be  books  of 
orlgmal  entry,  see  note  2  Ann.  Cas.  842. 

As  to  when  ancient  deeds  are  admissible 
In  evidence,  see  note  9  Am.  St.  Rep.  302. 

87.  As  to  generally. — Where  a  writing 
imports  upon  its  face  to  be  a  complete  ex- 
pression of  the  whole  agreement,  it  is  then 
presumed  that  the  parties  have  introduced 
into  it  every  material  item  and  term. — 
Channel  Commercial  Co.  v.  Hourihan,  20 
Cal.  App.   647,   129  Pac.  947. 

38.  As  evidencing  the  alleged  contract  of 
sale,  plaintiff  set  out  In  its  complaint  that 
a  memorandum  of  the  agreement  had  been 
made  in  the  following  form:  "Sep.  30,  '10 
Rec'd  C.  C.  Co.,  one  hundred  sixty  dollars 
forty-five  cents  to  apply  on  1  M.  sk  lot 
pink  beans  as  per  sample  at  4%  cents. 
M.  P.  Hourihan."  The  instrument  was  in 
the  nature  of  a  receipt  only,  in  the  consid- 
eration which  it  had  often  been  held  that 
the  terms  of  such  documents  are  not  con- 
clusive, but  that  they  may  be  explained  or 
varied  by  parol  proof. — Channel  Commercial 
Co.  v.  Hourihan,  20  Cal.  App.  647,  129  Pac 
947,   949. 

30.  Action  for  slander — Newspaper  arti- 
cles.—Purporting1  to  state  what  defendant 
said  were  properly  excluded. — Carpenter  v. 
Ashley,  148  Cal.  426,  83  Pac.  444. 
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40.  Chart  or  memorandum  of  pulse. — The 

chart  or  memorandum  of  the  pulse  and 
symptoms  of  a  sick  person,  kept  by  nurses 
in  attendance,  is  not  legal  evidence  of  the 
facts  therein  stated. — Estate  of  Everts,  163 
Cal.  449,  125  Pac.  1068. 

41.  Copy  of  telegram. — Where  it  is  a 
matter  of  fair  inference  that  an  indorse- 
ment of  a  particular  time  made  by  a  tele- 
graph company  upon  the'  copy  of  a  message 
delivered  by  it  to  the  party  to  whom  it  was 
Sent  was  intended  by  the  company  as  a 
note  of  the  hour  and  minute  of  the  arrival 
of  the  message  at  its  office,  the  copy  of  the 
message  is  evidence  to  that  effect. — Union 
Const.  Co.  v.  Western  Union  Tel.  Co.,  163 
Cal.   298,   125   Pac.   242. 

42.  Correspondent  e. — In  an  action 
brought  against  the  administratrix  of  the 
deceased  grantee  of  a  deed  absolute  on  its 
face  by  the  grantor  thereof,  to  declare  the 
same  a  mortgage  and  to  redeem  the  prop- 
erty conveyed  letters  from  the  parties  to 
each  other  tending-  to  show  the  intentions 
of  the  writers  with  respect  to  the  convey- 
ance in  question  were  properly  admitted. — 
Wadleigh  v.  Phelps,  149  Cal.  644,  87  Pac.  93. 

As  to  when  letters  are  not  admissible,  see, 
post,  §  1846,  note  par.  1. 

48.  Entries  In  stock  ledger. — The  unau- 
thorized entries  in  the  stock  ledger  and 
assessment-book  of  the  corporation  by  the 
secretary  are  not  admissible  in  evidence  to 
prove  a  trust  in  his  favor  in  stock  held  by 
another.  The  effort  to  prove  this  amounted 
to  no  more  than  an  effort  to  prove  self- 
serving  declarations  by  hearsay. — Fletcher 
v    Kidder,  163  Cal.  769,  127  Pac.  78. 

44.  Indebitatus  assumpsit  on  a  motufied 
contract. — Where  the  terms  of  a  special  con- 
tract have  been  varied  or  modified  by  agree- 
ment of  parties  and  the  action  is  properly 
indebitatus  assumpsit  for  work  and  labor 
done,  and  not  upon  the  contract,  the  latter 
is  admissible  in  proof  of  any  fact  necessary 
to  recovery,  and  may  be  introduced  by 
either  party,  and  should  be  allowed  to  go  to 
the  jury  whenever  it  can  aid  them  in  reach- 
ing a  sound  conclusion. — Naylor  v.  Adams, 
15  Cal.  App.  556,  115  Pac.  335. 

45.  Writing's    reffardlns;    sale    of    land. — 

Where  a  prospective  purchaser  of  land  sues 
to  recover  money  deposited  with  an  agent 
as  part  of  the  purchase-price,  the  written 
transactions  between  such  agent  and  the 
plaintiff  are  admissible  in  evidence,  even 
though  the  agent  is  a  corporation  and  the 
written  instruments  nowhere  show  such 
fact. — Smith  v.  Jaccard,  20  Cal.  App.  280,  128 
Pac.  1023,   1025. 

IV.  EXPERT  AND  OPINION  EVIDENCE. 
1.  EXPERT  EVIDENCE. 

As  to  generally,  see  4  L.  R.  A.  Complete 
Dig.  p.  4172,  §§  871-878. 

As  to  the  subjects  and  adml*«lhlllty  of  ex- 
pert testimony,  see  note  66  Am.  Dec.  228. 


As  to  hypothetical  questions  that  may  be 
pot  to  an  expert  witness,  see  note  53  Am. 
Rep.  307;  also  par.  15,  this  note. 

46.  As  to  question  of  qualification— To  be 
determined  by  trial  Judge. —  The  question 
whether  or  not  a  witness  is  qualified  to 
give  his  opinion,  as  evidence  upon  a  matter 

.in  issue,  is  submitted  to  the  trial  judge  in 
the  first  instance,  and  is  to  be  determined 
by  him  before  such  opinion  may  be  given. 
It  is,  in  fact,  in  the  nature  of  a  trial  of  a 
question  of  fact,  by  evidence  addressed  to 
the  judge  alone,  and  as  in  other  decisions 
on  questions  of  fact  by  a  trial  court,  his 
ruling  thereon  is  a  matter  of  discretion 
and  will  not  be  overturned  on  appeal  unless 
there  was  an  actual  want  of  evidence  to 
support  it  or  a  clear  abuse  of  discretion 
in  ruling  upon  the -evidence  given  on  the 
subject.  If  there  is  any  substantial  evi- 
dence to  sustain  the  ruling  the  exception 
thereto  will  be  disallowed.  —  Vallejo  & 
Northern  R.  Co.  v.  Reed  Orchard  Co.,  169 
Cal    445,    147    Pac.    238. 

As  to  its  being*  within  the  discretion  of 
the  trial  court  to  wela~n  the  quaUAeattoas 
of  a  witness  as  an  expert,  see  note  Ann. 
Cas.  1912D,  817. 

47.  The  question  whether  or  not  a  wit- 
ness is  qualified  to  give  his  opinion  as  evi- 
dence upon  a  matter  in  issue  is  submitted 
to  the  trial  judge  in  the  first  instance,  and 
is  to  be  determined  by  him  before  such 
opinion  is  given,  and  his  ruling  thereon  is  a 
matter  of  discretion,  and  will  not  be  over- 
turned on  appeal  unless  there  was  an  actual 
want  of  evidence  to  support  it  or  a  clear 
abuse  of  discretion. — Vallejo  &  Northern  R. 
Co.  v.  Reed  Orchard  Co.,  169  Cal.  445,  147 
Pac.  238. 

48.  Witnesses  who  are  skilled  in  any  sci- 
ence, art,  trade  or  occupation  may  not  only 
testify  to  facts,  but  are  sometimes  per- 
mitted to  give  their  opinions  as  experts;  but 
to  warrant  such  introduction,  the  subject 
of  Inquiry  must  be  one  relating  to  some 
trade,  profession,  science  or  art  in  which 
the  persons  instructed  therein,  by  study  or 
experience,  may  be  supposed  to  have  more 
skill  and  knowledge  than  jurors  of  average 
intelligence  may  be  presumed  generally  to 
have. — Vallejo  &  Northern  R.  Co.  v.  Reed 
Orchard  Co.,  169  Cal.  445,  147  Pac.  238. 

As  to  the  competency  of  a  witness  to  tes- 
tify as  to  whether  construct  ion- work  was 
properly  done,  see  note  Ann.  Cas.  191 2D, 
903. 

49.  A  man  who  has  been  a  farmer  for 
fifteen  years  and  who  has  been  engaged  in 
cultivating  an  orchard  and  attending  to  its 
water  supply  may  testify  that  during  two 
seasons  thefe  was  insufficient  water  to  irri- 
gate the  premises. — Thayer  v.  Tyler,  169 
Cal.  671,  147  Pac.  979. 

50.  Testimony  of  the  plaintiff  in  a  per- 
sonal injury  case  that  the  two  glasses  of 
beer  and  the  glass  of  wine  which  he  had 
drunk  during  the  afternoon  and  before  the 
accident   did  not  have  any   perceptible   Iq- 
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toxicating  effect  on  him,  and  the  testimony 
of  his  two  companions  and  of  other  persons 
who  saw  him  at  the  time  of  the  accident, 
stating  that  he  was  not  intoxicated,  is  ad- 
missible.— Bidwell  v.  Los  Angeles  &  S.  D. 
B.    R.    Co.,    49    Cal.    Dec.    525,    148    Pac.   197. 

SI.  An  opinion  given  by  an  expert  upon 
oMamed  facta  so  variant  from  those  shown 
by  the  uncontradicted  evidence,  and  upon 
misconception  of  the  effect  of  some  of  them, 
can  not  be  given  any  probative  force. — In 
re  Purcell's  Estate,  164  Cal.  300,  128  Pac. 
932.  936. 

62.  Where  the  defect  connected  with  an 
elevator  was  occasioned  by  the  manner  in 
which  certain  knots  were  tied,  there  was  no 
impropriety  in  permitting  expert  testimony 
as  to  the  proper  kind  of  a  knot  necessary, 
under  the  circumstances,  to  afford  reason- 
ably safe  protection  in  connection  with  the 
use  of  the  elevator.  The  matter  of  tying 
knots  in  such  a  way  as  to  prevent  slipping 
and  accident  certainly  requires  skill,  and  it 
could  scarcely  be  presumed  that  a  jury 
would  understand  the  technical  matter  in- 
volved, and  for  that  reason  we  think  it  was 
proper  to  call  witnesses  expert  in  such  mat- 
ter, and  to  permit  them  to  give  an  opinion 
as  to  the  safe  or  unsafe  condition  of  the 
elevator  with  reference  to  such  knots,  and 
the  weakness  apparent  from  an  inspection, 
if  had. — McLain  v.  Dahlstrom  Metallic  Door 
Co.,  19  Cal.  App.  476,  126  Pac.  391. 

53.  Cross-examination  —  Inquiry  aa  to 
what  opinion  baaed  on. — When  an  expert, 
called  on  behalf  of  one  of  the  parties,  gives 
his  opinion  on  a  scientific  question,  op- 
posing counsel  have  a  right  on  cross-ex- 
amination to  inquire  upon  what  the  opinion 
of  the  expert  is  based;  whether  upon  his 
own  experience,  or  upon  accredited  author- 
ities of  his  profession,  or  both,  so  that 
if  the  witness  asserts  that  his  opinion  is 
based  on  standard  authorities  counsel  may 
if  such  authorities  relied  on  do  not  sustain 
his  claim,  show  that  fact  to  the  jury  for  the 
purpose  of  discrediting  his  opinion  or  state- 
ment on  the  subject. — Douglass  v.  Berlin 
Dye  Works  &  Laundry  Co.,  169  Cal.  28,  146 
Pac.  535. 

54.  Instruction   to   Jury   relative   to   con- 
sideration to  be  given  expert  testimony. — An 

instruction  directing  the  jury  to  weigh  the 
testimony  of  witnesses  giving  opinions  as 
to  value,  "by  reference  to  the  whole  situ- 
ation of  the  property  and  its  surroundings, 
and  all  the  surrounding  circumstances,  and 
by  applying  to  it  your  own  experience  and 
knowledge.  While  you  can  not  in  any  case 
upon  particular  facts  material  to  its  dis- 
position resting  in  your  private  knowledge, 
but  should  be  governed  by  the  evidence 
adduced,  you  may  and  should  judge  of  the 
weight  and  force  of  the  evidence  upon  your 
own  general  knowledge  of  the  subject  of 
the  inquiry,"  is  not  error,  when  considered 
with  the  other  instructions  that  they  must 
determine  the  facts  in  the  case  in  accord- 
ance with  and  upon  the  evidence. — Vallejn 


&  Northern  R.  Co.  v.  Reed  Orchard  Co.,  169 
Cal.  445,  147  Pac.  288. 

55.  Testimony  of  physician. — Subdivision 
4  of  section  1881,  post,  did  not  render  in- 
competent the  testimony  of  the  medical 
witness  as  to  the  conditions  under  which 
he  knew  the  testatrix,  and  questions  asked 
the  witness  designed  to  elicit  such  facts 
were  not  objectionable  on  that  ground. — Es- 
tate of  Huston,  163  Cal.  166,  124  Pac.  852. 

2.  NON-EXPERT    OR    OPINION- 
EVIDENCE. 

Aa  to  generally,  see  4  L.  R.  A.  Complete 
Dig.   p.   4163,    95  852-870. 

66.  Aa  to  generally. — In  an  action  to  de- 
termine the  right  to  use  the  flood  waters 
of  a  stream,  witness  who  was  not  a  hy- 
draulic engineer  was  properly  allowed  to 
testify  to  certain  rough  measurements  he 
had  made  and  caused  to  be  made  of  the 
quantity  of  water  then  flowing  in  the  creek. 
His  methods  were  correct  in  principle;  that 
is,  he  took  the  speed  of  the  current  and  the 
width  and  depth  of  the  stream  at  the  point 
of  measurement  and  from  that  calculated 
the  quantity.  The  result  was  not  as  accu- 
rate as' a  more  precise  and  complete  meas- 
urement would  have  given,  but  it  furnished 
some  evidence  of  the  quantity  and  its 
weight  was  for  the  trial  court  to  deter- 
mine.— Gallatin  v.  Corning  Irr.  Co.,  163  Cal. 
405,   126  Pac.  864,  869. 

57.  Aa  to  market  value. — Market  value 
is  not  a  question  of  science  or  skill  upon 
which  only  an  expert  can  give  an  opinion; 
persons  living  in  the  neighborhood  may  be 
presumed  to  have  sufficient  knowledge  of 
such  value. — Konda  v.  Fay,  22  Cal.  App. 
722,  136  Pac.  514. 

58.  Aa    to    apeed    of    automobile. — In    an 

action  by  a  driver  of  a  delivery  wagon  to 
recover  for  personal  injuries  suffered 
through  collision  with  an  automoble,  it  is 
proper  for  a  witness,  in  testifying  to  the 
speed  of  the  automobile  at  the  time  of  the 
accident,  to  state  that  he  has  never  seen 
automobiles  driven  by  others  in  that  vicin- 
ity go  any  faster  than  the  defendant  was 
traveling  at  the  time  of  the  collision,  and 
that  he  has  seen  other  automobiles  go  at  a 
pretty  fast  rate  of  speed. — Scragg  v.  Sallee. 
24  Cal.  App.  133,  140  Pac.  706. 

59.  A  person  of  ordinary  Intelligence, 
having  opportunity  for  observation,  is  com- 
petent to  testify  as  to  the  speed  at  which 
an  automobile  is  being  operated  at  a  given 
time. — Shimoda  v.  Bundy,  24  Cal.  App.  675, 
142  Pac.  109. 

«©.     Aa    to    warranty.    Inadmissible. — The 

court  properly  rejected  opinion-evidence  or 
a  conclusion  of  a  witness  upon  the  issue  as 
to  a  warranty. — Nelson  v.  Sumida,  19  Cal. 
App.   171,    124    Pac.    1063. 

61.  Conclusion  of  witness. — The  question 
what  constitutes  possession  of  land  is  some- 
times a  question  of  law,  and  interrogatories 
put  In  the  form,  "Who  had  possession  of 
the  land?"  have  sometimes  been  condemned 
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because  the  conclusion  of  the  witness  as  to 
a  matter  of  law  was  called  for  In  answer 
to  It.  But  in  common  usuage  the  word  "pos- 
session" is  often  used  as  synonymous  with 
"occupancy,"  and,  when  it  is  so  used  and 
understood,  the  question  as  above  given  is 
not  orjeetlonable  in  form.  It  is  usually 
within  the  discretion  of  the  trial  court  to 
allow  or  reject  it. — Brown  v.  Spencer,  163 
Cal.   589,   126  Pac.   493,   496. 

Am  to  the  admissibility  of  calculations  .by 
a  witness  from  figures  in  evidence,  see  note 
Ann.  Cas.  1912D,  1353. 

As  to  the  admissibility  of  opinion  by  way 
of  evidence  of  damage  to  real  estate,  see 
note  3  Ann.  Cas.  667;  Ann.  Cas.  1912A,  191. 

Aa  to  the  admissibility  of  opinion-evidence 
as  to  future  consequences  of  Injury,  see  note 
21  Ann.  Cas.  326. 

As  to  the  admissibility  of  opinion-evi- 
dence as  to  marketability  of  title,  see  note 
21  Ann.  Cas.  840. 

As  to  admissibility  of  testimony  by  a  wit- 
ness that  in  his  opinion  a  certain  work,  sit- 
uation and  appliance  .were  dangerous,  see 
note  7  Ann.  Cas.  463. 

As  to  the  admission  of  opinion-evidence  of 
a  witness  as  to  the  ownership  of  personal 
property,  see  note  Ann.  Cas.  191 2C,  664. 

As  to  the  admission  of  the  opinion  of  a 
witness  to  prove  Intoxication,  see  note  10 
Ann.  Cas.  788. 

As  to  the  competency  of  a  non-expert  wit- 
ness to  testify  as  to  the  speed  of  a  railroad 
train  or  street-ear,  see  note  Ann.  Cas.  191 3 A, 
187. 

As  to  the  right  of  a  party  to  testify  to 
belief,  motive  or  Intent,  see  note  21  Am.  St. 
Rep.  314. 

Aa  to  when,  generally,  the  opinions  of 
non-experts  are  admissible,  see  note  30  Am. 
St.  Rep.  38. 

62.  Where  the  question  at  issue  depended 
upon  what  occurred  between  the  parties,  a 
question  asked  a  witness  as  to  whether  a 
negotiation  was  ever  concluded  by  an  agree- 
ment was  properly  stricken  out  as  calling 
for  a  conclusion. — Callahan  v.  Marshall,  163 
Cal.  552,  126  Pac.  358. 

63.  Where  all  the  facts  upon  which  the 
witness'  conclusions  were  based  had  been 
admitted  in  evidence  and  were  before  the 
jury,  and  the  conclusions  given  by  such  wit- 
ness appeared  to  be  the  only  ones  that  could 
be  reasonably  reached,  it  is  difficult  to  see 
how  any  substantial  right  of  the  defendant 
was  prejudiced  by  admitting  such  conclu- 
sions.—People  v.  Hatch,  163  Cal.  368,  125 
Pac.  907,  911. 

64.  Questions  calling  for  conclusions  or 
opinions  of  witnesses  rather  than  facts  are 
properly  ruled  out. — Estate  of  Packard,  164 
Cal.  525,   129  Pac.   778,  781. 

65.  Question  calling  for  conclusion  of 
defendant,  as  witness  for  himself,  in  an  ac- 
tion for  negligence  under  section  3344  Pol- 
itical Code,  held  improperly  allowed,  as  an 


Invasion  of  province   of  jury. — Sampson  ▼. 
Hughes,  147  Cal.  67,  81  Pac.  292. 

66.  Witnesses  are  required  to  state  to  the 
court  or  Jury  the  very  facts  from  which  the 
facts  pleaded  are  drawn,  and  obviously,  it 
is  beyond  their  province  as  such  merely  to 
state  their  conclusion  from  the  facts,  which 
would,  of  course,  throw  no  more  light  on 
the  transaction  in  which  the  action  is 
founded  than  do  the  pleadings  themselves. 
— Doudell  v.  Shoo,  20  Cal.  App.  424,  129  Pac. 
478,  484. 

67.  There  can  be  no  proposition  less 
subject  to  dispute  than  that  it  is  not  for  the 
witnesses  but  for  the  court  or  jury  to  say 
from  the  facts  whether  a  partnership  be- 
tween two  or  more  persons  exists,  and  the 
former  are  not  permitted  to  give  their  opin- 
ions upon  that  proposition,  but  must  simply 
state  facts  from  which  the  final  arbiter 
thereof  must  determine  the  ultimate  truth 
of  such  controversy. — Doudell  v.  Shoo,  20 
Cal.  App.  424,   129  Pac.  478,  484. 

68.  Opinion  testimony  often  becomes  ab- 
solutely necessary  in  the  proof  of  an  essen- 
tial fact,  and  it  is  always  to  be  given  such 
weight  as  it  appears  in  each  case  to  be 
justly  entitled  to. — Conwell  v.  Varaln,  20 
Cal.  App.  621,  130  Pac.  23,  26. 

69.  To  permit,  where  the  question  of  em- 
ployment is  itself  in  controversy,  a  witness 
to  testify  that  he  was  working  for  a  certain 
person  is  to  allow  in  evidence  the  incom- 
petent conclusion  of  the  witness  upon  a 
matter  of  vital  controversy.  In  such  a  case 
the  rule  limits  the  testimony  of  the  wit- 
ness to  a  statement  of  the  person  by  whom 
he  was  employed,  the  nature,  terms,  and 
surrounding  circumstances  of  his  employ- 
ment. From  these,  with  such  other  evidence 
as  the  case  presents,  must  the  conclusion  be 
drawn  as  to  who  in  fact  was  the  responsible 
employer. — WInslow  v.  Glendale  Light  & 
Power  Co.,  164  Cal.  688,  130  Pac.  427,  428. 

70.  In  an  action  against  a  corporation  for 
damages  for  personal  injuries,  to  which  de- 
fendant set  up  the  plea  that  the  act  was 
due  to  the  negligence  of  an  independent 
contractor,  testimony  of  a  witness  that  he 
was  an  employee  of  the  defendant  corpora- 
tion, when  shown  that  such  was  merely  the 
conclusion  of  such  witness  due  to  his  igno- 
rance, of  the  fact  that  his  employer  was  an 
independent  contractor  and  not  a  foreman 
of  such  defendant  corporation,  can  not  be 
held  to  show  any  conflict  in  the  evidence. — 
WInslow  v.  Glendale  Light  &  Power  Co.,  164 
Cal.  688,  130  Pac.  427,  428. 

71.  Intimate  acquaintance— Evidence  aa 
to  sanity  of  deceasd. — The  court  properly 
permitted  one  shown  to  have  long  been  a 
familiar  and  intimate  acquaintance  of  the 
deceased  to  testify  as  to  his  opinon  of  the 
mental  unsoundness  of  the  deceased  for 
months  preceding  the  execution  of  the  deed 
and  on  the  days  preceding  and  succeeding 
such  execution,  where  such  opinion  was  fol- 
lowed by  a  statement  of  facts  upon  which 


8408 


Def .  *  Dlvs.] 


HEARSAY  AND  PAROL  EVIDENCE. 


f  1823 


it  was  based. — Lamb  v.  Wilke,  19  Cal.  App. 
286,  126  Pac.  767. 

72.  A  witness  who  testified  that  he  had 
known  the  testatrix  all  his  life,  had  met  her 
off  and  on  once  a  month  or  oftener,  and  had 
observed  her  appearance,  conduct  and  con- 
versation, shows  himself  to  be  prima  facie 
an  intimate  acquaintance. — Estate  of  Hu- 
ston, 163  Cal.  166,   124  Pac.  862. 

78.  Same— Mere  observer, — A  mere  ob- 
server, who  is  not  an  expert  or  an  intimate 
acquaintance,  while  he  may  testify  as  to 
the  appearance  of  a  person  at  a  given  time, 
may  not  give  his  opinion  as  to  the  mental 
sanity  of  a  person,  except  where  he  is  a 
subscribing:  witness  to  a  writing:,  the  valid- 
ity of  which  is  in  dispute,  where  he  may 
give  his  opinion  respecting:  the  mental  san- 
ity of  the  signer.^— Estate  of  Huston,  163 
Cal.  166,  124  Pac.  852. 

74.  Same— Name   attending;   testatrix. — A 

nurse,  who  became  an  attendant  on  the  tes- 
tatrix about  three  weeks  after  the  execution 
of  the  will  and  who  thereafter  remained  in 
constant  attendance  upon  her  for  about 
eight  weeks,  is  competent,  as  an  intimate 
acquaintance,  to  testify  to  her  opinion  of 
the  mental  condition  of  testatrix  during:  the 
period  of  her  attendance. — Estate  of  Huston, 
163  Cal.  166,  124  Pac.  862. 

V.' HEARSAY   EVIDENCE. 

.  A»  to  generally,  see  4  L.  R.  A.  Complete 
Dig:,  p.  4204.  §§  986-997;  10  R.  C.  L.  p.  958, 
55  132-142. 

75.  As.  to  generally. — Where  a  broker 
had  a  contract  with  the  owner  of  land  not 
to  sell  below  a  minimum  price,  in  an  action 
by  the  broker  for  the  breach  of  such  con- 
tract, it  Is  not  permissible  to  allow  the 
plaintiff  to  testify  as  to  statements  made  to 
him  by  the  purchaser,  since  such  statements 
were  hearsay. — Briggs  v.  Hall.  20  Cal.  App. 
372,  129  Pac.  288. 

VI.   PAROL    EVIDENCE. 

As  to  generally,  see  4  L.  R.  A.  Complete 
Dig-,  p.  4124,  §§729-851;  10  R.  C.  L.  p.  914, 
§§72-77,   p.   1030,   §5*222-243. 

A»  to  parol  evidence  of  a  trust  In  a  be- 
quest, see  note  24  Am.  Dec.  43. 

An  to  parol  evidence  to  add  to  or  vary 
a  writing,  see  note  56  Am,  St.  Rep.  659. 

As  to  parol  evidence  to  affect  the  terms  of 
a  contract  of  guaranty,  see  note  Ann.  Cas. 
1912A,  781. 

Am  to  parol  evidence  to  engraft  a  condi- 
tion upon  a  deed,  see  note  1  Am.  Dec.  44. 

As  to  parol  evidence  to  snow  that  a  deed 
was  executed  on  a  day  other  than  Indicated 
by  Ita  date,  see  note  Ann.  Cas.  1913A,  495. 

An  to  parol  evidence  to  show  warranty 
ontatde  of  the  contract,  see  note  5  Am.  St. 
Rep.  197. 

7ft.  As  to  general  rule. — In  the  absence 
of  any  statute  requiring:  the  assignment  of 
an  agreement   to  be   in  writing,   the   trans- 
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fer  can  be  shown  by  parol  testimony. — 
Humboldt  Milling  Co.  v.  Northwestern  Pac. 
R.  Co.,  166  Cal.  175,  135  Pac.  503. 

77.  Parol  evidence  is  admissible  to  show 
that  a  deed  absolute  in  form  is  merely  held 
under  a  parol  trust,  since  the  statute  of 
frauds  is  never  permitted  to  become  a  shield 
for  fraud,  and  fraud  at  once  arises  upon 
the  repudiation  of  any  trust,  even  if  that 
trust  rests  in  parol. — Taylor  v.  Morris,  163 
Cal.  717,  127  Pac.  66. 

78.  Parol  evidence  is  admissible  to  show 
a  mutual  mistake  made  in  reducing  an 
agreement  to  writing. — Massie  v.  Chatom, 
163  Cal.  772,  127  Pac.  66. 

79.  The  rule  excluding  parol  evidence 
which  tends  to  vary  or  contradict  a  written 
contract  applies  only  in  actions  between 
parties  thereto  or  their  privies. — Massie  v. 
Chatom,   163  Cal.   772,  127  Pac.   56. 

80.  Where,  In  the  action  of  replevin,  it 
is  apparent  that  the  written  memorandum 
received  in  evidence  is  quite  incomplete  as 
to  the  personal  property,  and  there  was  no 
attempt  therein  to  enumerate  or  specify  the 
articles  definitely,  parol  evidence  was  proper 
and  necessary  for  their  identification,  in 
other  words,  for  the  purpose  of  showing 
that  the  personal  property  described  in  the 
complaint  was  Identical  with  that  intended 
to  be  actually  sold. — Mills  v.  Jackson,  19 
Cal.  App.  695,  127  Pac.  655,  citing  Habenicht 
v.   Lassak,   77   Cal.   139,   19    Pac.   260.    • 

81.  In  an  action  on  a  contract  in  writ- 
ing, calling  for  the  construction  of  a  roof 
of  "No.  2  Mission  Tile,"  where  the  uncon- 
tradicted evidence  is  that  this  meant  red 
tile  of  a  certain  kind  and  quality,  but  did 
not  indicate  any  particular  shade  or  grade, 
the  claim  of  a  prior  or  contemporaneous 
agreement  to  the  effect  that  the  tile  should 
be  of  the  same  color  as  that  used  on  cer- 
tain other  buildings  is  clearly  an  attempt 
to  vary  and  modify  the  term  of  a  written 
agreement  by  parol. — Gladding,  McBean  & 
Co.  v.  Montgomery,  20  Cal.  App.  276,  128 
Pac.  790,  791. 

82.  In  an  action  on  a  contract  in  writing, 
calling  for  the  construction  of  a  roof  of 
"No.  2  Mission  Tile,"  where  the  uncontra- 
dicted evidence  is  that  this  meant  red  tile 
of  a  certain  kind  and  quality,  but  did  not 
indicate  any  particular  shade  or  grade,  any 
prior  or  contemporaneous  parol  agreement 
as  to  the  shade  of  red  can  not  be  sustained 
as  an  independent  collateral  agreement, 
since  by  section  1625,  ante,  the  execution  of 
a  contract  in  writing,  whether  the  law  re- 
quires it  to  be  written  or  not,  supersedes  all 
the  negotiations  or  stipulations  concerning 
the  matters  which  preceded  or  accompanied 
the  execution  of  the  instrument. — Gladding, 
McBean  &  Co.  v.  Montgomery,  20  Cal.  App. 
276,  128  Pac.  790,  791. 

83.  In  an  action  on  a  contract  In  writing, 
calling  for  the  construction  of  a  roof  of 
"No.  2  Mission  Tile."  where  the  uncontra- 
dicted evidence  is  that  this  meant  red  til* 
of  a  certain  kind  and  quality,   but  did   njt 
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indicate  any  particular  shade  or  grade,  the 
attempt  of  the  defendant  to  support  the  de- 
fense of  a  subsequent  unperformed  oral 
agreement  was  also  clearly  an  attmept  to 
prove  an  alteration  by  parol  agreement  to 
a  written  contract.  A  contract  in  writing 
may  be  altered  by  a  contract  in  writing, 
or  by  an  executed  oral  agreement,  but  not 
otherwise.  —  Gladding,  McBean  &  Co.  v. 
Montgomery,  20  Cal.  App.  276,  128  Pac.  790, 
791. 

84.  Same  —  Affecting  writing.  —  Sections 
1647  of  the  Civil  Code  and  1860,  post,  simply 
declare  the  common-law  rule,  and  it  is 
never  within  their  contemplation  that  a 
contract  reduced  to  writing  and  executed 
by  the  parties  shall  have  anything  added 
to  it  or  taken  away  from  it  by  such  evi- 
dence of  "surrounding  circumstances." — 
United  Iron  Works  v.  Outer  Harbor  Dock  & 
Wharf  Co.,    168  Cal.   81,   141  Pac.  917. 

85.  This  rule  of  evidence  is  invoked  and 
employed  only  in  cases  where  upon  the  face 
of  the  contract  itself  there  is  doubt,  and  the 
evidence  is  used  to  dispel  that  doubt,  not 
by  showing  that  the  parties  meant  some- 
thing other  than  what  they  said,  but  by 
showing  what  they  meant  by  what  they 
said. — United  Iron  Works  v.  Outer  Harbor 
Dock  &  Wharf  Co.,  168  Cal.  81,  141  Pac.  917. 

86.  Where  the  parties  have  reduced  to 
writing  what  appears  to  be  a  complete  and 
certain  agreement,  importing  a  legal  obli- 
gation, it  will,  in  the  absence  of  fraud,  acci- 
dent or  mistake,  be  conclusively  presumed 
that  the  writing  contains  the  whole  of  the 
agreement  between  the  parties,  and  parol 
evidence  of  prior,  contemporaneous  or  sub- 
sequent conversations,  representations  or 
statements  will  not  be  received  for  the  pur- 
pose of  adding  to  or  varying  the  written  in- 
strument. If,  therefore,  such  a  writing  ex- 
ists between  the  parties,  and  it  contains  no 
warranty  at  all,  no  warranty  can  be  added 
by  parol;  if  it  contains  a  warranty  of  some 
kind  or  to  some  extent,  parol  evidence  will 
not  be  admitted  to  extend,  enlarge  or  mod- 
ify that  which  the  writing  specifies. — United 
Iron  Works  v.  Outer  Harbor  Dock  &  Wharf 
Co.,  168  Cal.  81,  141  Pac.  917. 

87.  Where  the  owner  of  a  milk  business 
executed  a  bill  of  sale  of  the  vehicles  and 
other  tangible  property  connected  there- 
with, this  does  not  preclude  him  from  prov- 
ing by  parol  a  separate  contemporaneous 
agreement  whereby  the  buyer  agreed  also 
to  purchase  the  goodwill  represented  by  the 
milk  route  for  an  additional  sum. — Webber 
v.  Smith,  24  Cal.  App.  51,  140  Pac.  87. 

88.  And  the  fact  that  the  parties  intended 
to  reduce  such  parol  agreement  for  the  sale 
of  the  goodwill  to  writing,  but  failed  to 
do  so.  does  not  affect  the  validity  of  the 
agreement  nor  place  it  in  the  light  of  an 
incomplete  transaction. — Webber  v.  Smith, 
24   Cal.  App.  51,  140  Pac.   37. 

89.  Same  —  After     written     statement. — 

Where  it  is  shown,  in  an  action  for  money 
had    and    received    by    the    defendants    for 


the  use  and  benefit  of  the  plaintiff,  that  the 
parties  made  a  settlement  in  writing,  parol 
evidence  is  not  admissible  that  prior  to  the 
written  settlement  the  plaintiff  paid  the  de- 
fendants five  hundred  dollars  which,  by  in- 
advertence, was  not  entered  on  the  books 
of  the  plaintiff,  and  consequently  was  not 
taken  into  consideration  in  the  negotiations 
for  settlement,  nor  had  the  plaintiff  re- 
ceived credit  for  the  same. — Third  Street 
Impro.  Co.  v.  McLelland,  23  Cal.  App.  369, 
137  Pac.  1089. 

90.  The  moment  it  appeared  that  the  par- 
ties had  stated  their  account  in  writing,  a 
presumption  arose  that  the  payment  of  the 
five  hundred  dollars  made  prior  thereto,  to- 
gether with  all  previous  oral  negotiations, 
were  merged  in  the  written  agreement. — 
Third  Street  Impro.  Co^  v.  McLelland,  23 
Cal.  App.  369,  137  Pac.  1089. 

91.  Same — Respecting  writings. — Where 
a  written  agreement  purports  to  be  com- 
plete, parol  evidence  is  no  more  admissible 
for  the  purpose  of  adding  to  its  terms  than 
would  such  evidence  be  proper  in  an  effort 
to  vary  the  terms  of  the  instrument  itself. 
— Empire  Investment  Co.  v.  Mort,  169  Cal. 
732,   147  Pac.  960. 

92.  Where  contract  to  furnish  materials 
for  the  installation  of  automatic  sprinklers 
and  fire  extinguishers  is  silent  as  to  the 
time  within  which  the  work  shall  be  com- 
pleted, parol  evidence  is  not  admissible  to 
fix  a  shorter  time  for  performance  than  a 
reasonable  time. — Roughton  v.  Brookings 
Lumber  &  Box  Co.,  26  Cal.  App.  752,  148  Pac. 
539. 

98.  Contemporaneous  oral  statements—- 
Not  admissible. — According  to  section  1625 
of  the  Civil  Code,  and  section  1866,  post, 
the  statement  of  a  broker  to  his  principal 
that  he  would  not  expect  his  commission 
until  the  deal  was  consummated  will  be 
considered  as  a  voluntary  promise  by  the 
broker,  without  consideration,  not  binding 
on  him,  and,  being  a  part  of  the  contem- 
porary oral  negotiations,  it  could  not  be 
allowed  to  vary  the  terms  of  the  writing. 
— Lundeen  v.  Ottls,  164  Cal.  183,  128  Pac. 
335. 

94.  Testimony  as  to  statements  made  by 
an  agent  prior  to  the  execution  of  a  contract 
for  the  sale  of  land  is  not  admissible  In  an 
action  on  the  contract.  To  admit  such  evi- 
dence would  be  to  vary  by  parol  the  terms 
of  the  subsequently  executed  written  con- 
tract.— Stevenson  v.  Joy,  164  Cal.  279,  128 
Pac.   751,   752. 

95.  Statements  by  an  agent  that  the 
terms  of  a  written  contract  would  not  be 
rigidly  enforced  are  not  admissible,  after 
the  execution  of  such  contract  where,  by  the 
contract  itself.  It'  is  provided  that  such 
agent  has  no  authority  to  alter  or  change 
its  terms. — Stevenson  v.  Joy.  164  Cal.  279. 
128  Pac.  751,  752. 

96.  Fraud— Intent  of  grantor. — Where  an 
Instrument  Is  sought  to  be  avoided  for 
fraud  or  for  mistake  In  law  or  in  fact,  evi- 
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dence  Is  admissible  as  to  what  the  grantor 
intended  to  do  or  convey  (Civ.  Code,  §  1578, 
subd.  2.).  —  Jersey  Farm  Co.  v.  Atlanta 
Realty  Co.,  164  Cal.  412,  414,  129  Pac.  593, 
595. 

97.  Signature  by  agent— Evidence  as  to 
authority  admissible. — Where  an  instrument 
purports  on  its  face  to  be  the  act  of  a  cor- 
poration, but  is  signed  by  a  private  person, 
it  is  competent  to  show  by  parol  evidence 
whether  the  signature  of  the  Individual  was 
for  and  on  behalf  of  the  corporation  and 
pursuant  to  authority  to  do  so. — Pacific  Im- 
provement Co.  v.  Jones,  164  Cal.  260,  128 
Pac.  404. 

VII.  PRESUMPTIONS. 

As  to  generally,  see  4  L.  R.  A.  Complete 
Dig.  p.  3920,  $S  92-557;  10  R.  C.  L.  p.  867, 
§9  10-43. 

08.  As  to  difference  between  presumption 
and  Inference. — The  difference  between  an 
evidentiary  presumption  and  an  evidentiary 
inference  is  this:  That,  when  the  law  re- 
quires the  jury  to  draw  a  certain  designa- 
ted conclusion  from  particular  evidence, 
that  conclusion  so  forced  upon  the  Jury  is 
a  presumption.  Where  mandatory  presump- 
tions are  not  exacted,  it  is  the  right  and 
duty  of  the  Jury  to  draw  such  reasonable 
inferences  from  the  evidence  as  may  appeal 
to  and  satisfy  their  minds. — Thomas  v.  Vi- 
salia  Electric  R.  Co.,  169  Cal.  658,  147  Pac. 
972. 

See,  also,  95  Cent.  Law  Journal,  187,   205. 


Continuance    of    fact    or    condition. — 

There  Is  a  code  maxim  "that  a  thing  once 
proved  to  exist  continues  as  long  as  is  usual 
with  things  of  that  nature"  under  subdivi- 
sion 32  of  section  1963,  post;  but  this  maxim 
does  not  work  backward. — People  v.  Quong 
Sing,  20  Cal.  App.  26,  127  Pac.  1052,  1056. 

100.  Disputable  presumptions. —  Dispu- 
table presumptions  are  allowed  to  stand  not 
against  the  facts  they  represent,  but  in  lieu 
of  proof  of  the  facts,  and  when  the  fact  is 
proved  contrary  to  the  presumption  no  con- 
flict arises,  but  the  presumption  is  simply 
overcome  and  dispelled.  Against  a  proved 
fact,  or  a  fact  admitted,  a  disputable  pre- 
sumption has  no  weight,  but  where  it  is 
undertaken  to  prove  the  fact  against  the 
presumption,  it  still  remains  with  the  Jury 
to  say  whether  or  not  the  fact  has  been 
proved;  and,  if  they  are  not  satisfied  with 
the  proof  offered  In  its  support,  they  are  at 
liberty  to  accept  the  evidence  of  the  pre- 
sumption.— Estes  v.  Ballard,  22  Cal.  App. 
344,   134  Pac.  361. 

As  to  disputable  presumptions,  see,  post, 
S  1963  and  note. 

1*1.  Laws  of  foreign  country. — Under 
section  1902,  post,  oral  testimony  as  to  the 
unwritten  law  of  a  foreign  country  regard- 
ing property  rights,  both  real  and  personal, 
may  be  given  by  any  witness  who  is  skilled 
therein.  It  is  not  necessary  that  the  witness 
be  engaged  in  the  practice  of  the  law  in 
such    country    or    as    a    professor    of    law 


therein.  The  fact  that  the  witness  was  not 
a  lawyer,  or  a  professor  of  law,  would  go 
to  the  weight  of  his  testimony  and  not  its 
competency. — Estate  of  Faber,  168  Cal.  491, 
143  Pac.   737. 

As  to  presumption  respecting  the  laws  of 
another  state,  see  4  L.  R.  A.  Complete  Dig. 
p.  3923,   §  97;   10  R.  C.  L.  p.   890,   §9  39-43. 

As  to  proof  of  laws  of  another  state,  see 

par.  19,  this  note. 

102.  Where  the  complaint  contains  no  al- 
legations as  to  the  law  of  a  sister  state, 
it  will  be  presumed  to  be  the  same  as  the 
law  of  this  state. — Hobs  v.  Tom  Reed  Gold 
Min.  Co.,  164  Cal.  497,  129  Pac.  781,  783. 

103.  In  the  absence  of  proof,  the  laws  of 
another  state  will  be  presumed  to  be  the 
same  as  our  own,  and  this  rule  applies  to 
statutory  as  well  as  the  common  law. — 
Wilson  v.  Durkee,  20  Cal.  App.  492,  129  Pac. 
617;  Fox  v.  Wick,  20  Cal.  App.  599,  129  Pac. 
792. 

104.  Same— As  to  limitation  of  action. — 

Where  there  is  no  evidence  of  a  foreign  law 
with  reference  to  limitation  of  actions,  in 
the  absence  of  proof,  the  law  of  such  foreign 
Jurisdiction  will  be  presumed  to  be  the  same 
as  the  law  of  this  state;  hence  the  period 
within  which  an  action  might  have  been 
brought  in  Nebraska  on  an  oral  agreement 
to  repay  money  loaned  must  be  taken  to 
be  two  years.  (See  Code  Civ.  Proa,  §  339, 
subd.  1.). — Van  Busklrk  v.  Kuhns,  164  Cal. 
472,  129  Pac.  687. 

105.  Same— As  to  negotiable  Instruments. 

— The  laws  of  a  sister  state  respecting  ne- 
gotiable instruments,  in  the  absence  of  evi- 
dence thereof,  are  presumed  to  be  the  same 
as  the  laws  of  California. — Navajo  County 
Bank   v.   Dolson,  163  Cal.   485,   126  Pac.   153. 

106.  Regularity  of  business— -Telephone 
usage. — The  telephone  and  its  use  have  be- 
come so  much  a  part  of  daily  life  and  expe- 
rience, that  business  carried  on  over  It  must 
be  deemed  to  be  subject  to  the  operation 
of  the  disputable  presumptions  or  Inferences 
applicable  to  like  affairs,  as  declared  in 
section  1963,  post,  to  wit,  "that  private  trans- 
actions have  been  fair  and  regular";  "that 
the  ordinary  course  of  business  has  been 
followed";  and  "that  things  have  happened 
according  to  the  ordinary  course  of  nature 
and  the  ordinary  habits  of  life.'* — Union 
Const.  Co  v.  Western  Union  Tel.  Co.,  163 
Cal.  298,  125  Pac.   242. 

VIII.  SECONDARY   EVIDENCE. 

As    to    lost    and    secondary    evidence*    see 

4  L.  R.  A.  Complete  Dig.  p.  4079,  SS  558-589; 
10   R.   C.  L.  p.   903,   §§  54-86. 

107.  As  to  generally. — It  is  well  recog- 
nized, as  a  mater  of  law,  as  well  as  of  plain 
common  sense,  that  an  account  of  a  trans- 
action given  in  a  contemporaneous  writing 
when  no  differences  have  arisen  is  to  be 
preferred  to  a  subsequent  oral  explanation 
at  variance  with  the  writing,  given  after 
differences  have  arisen. — Taylor  v.  Morris, 
163  Cal.   717,  127  Pac.  66. 
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108.  Where  the  right  of  any  person  de- 
pends upon  the  contents  of  a  writing,  and 
such  writing  is  lost,  destroyed  or  can  not 
be  found,  the  contents  of  such  writing  may 
be  proved  by  secondary  evidence. — People 
ex  rel.  Sill  v.  Murphy,  20  Cal.  App.  398,  129 
Pac.  603,  606. 

100.     Abstract    of    recorded    document*.— 

Under  section  1855a,  post,  as  it  existed  prior 
to  its  amendment  in  1911  (Stats.  Ex.  Sess. 
1911,  p,  64),  it  is  only  an  abstract  of  title 
made,  certified  to,  and  issued  before  the  loss 
or  destruction  of  the  original  recorded  docu- 
ments that  is  admissible,  after  their  loss  or 
destruction,  as  secondary  evidence  of  the 
contents  of  such  documents,  without  fur- 
ther proof  than  that  it  was  prepared  and 
made  in  the  ordinary  course  of  business 
prior  to  such  loss  or  destruction.  An  ab- 
stract not  so  prepared  is  inadmissible  where 
there  was  no  proof  of  the  loss  or  destruc- 
tion or  inability  to  produce  the  original 
documents,  and  no  evidence  from  the  mak- 
ers of  the  abstract  showing  the  correctness 
of  their  transcripts. — I>ahler  v.  All  Persons, 
etc.,  163  Cal.  160,  124  Pac.  995. 

110.  Section  1855a,  post,  as  amended  in 
1911,  requires  the  party  undertaking  to 
show  the  contents  of  an  instrument  by 
means  of  an  abstract,  to  prove  that  he  does 
not  know  of  the  existence  of  the  original 
instrument. — Dahler  v.  All  Persons,  etc., 
163  Cal.  160,  124  Pac.  995. 

See,  post,  S  1856a  and  note. 

111.  The  admission  of  secondary  evidence 
of  the  contents  of  a  letter  written  by  the 
vendee  to  the  vendor,  tendering  the  bal- 
ance of  the  purchase-price  without  first 
making  a  demand  on  the  vendor  to  produce 
the  letter,  is  without  prejudice  to  the  ven- 
dor, if  the  receipt  of  the  letter  was  denied 
under  oath. — Boyd  v.  Warden,  163  Cal.  156, 
124    Pac.    841. 

112.  Bill  of  particular* — Not  admissible 
as  evidence. — It  is  reversible  error,  in  an 
action  to  recover  for  materials  used  and 
labor  performed  in  the  construction  of  a 
building,  to  admit  in  evidence,  for  the  pur- 
pose of  proving  the  allegations  of  the  com- 
plaint, a  copy  of  the  bill  of  particulars  of 
the  account  served  upon  the  defendant  in 
response  to  his  demand  therefor,  where  it 
conclusively  appears  that  the  decument  was 
transcribed  from  order  sheets,  pay  rolls  and 
other  data  constituting  a  book  of  original 
entry  in  the  possession  of  the  plaintiff  which 
he  might  have  produced. — Campbell  v.  Rice, 
22  Cal.  App.  734,  136  Pac.  512. 

113.  A  bill  of  particulars  served  upon  the 
defendant  in  response  to  his  demand  there- 
for is  but  an  amplification  of  the  complaint, 
Its  purpose  being  to  apprise  the  defendant 
>f  the  specific  demand  of  his  adversary,  and 
Aence  there  would  be  as  much  propriety  in 
receiving  in  evidence  a  complaint  wherein 
the  Items  of  the  account  are  set  forth  as 
to  receive  a  copy  of  a  bill  of  particulars 
served   upon   the   defendant   In   response    to 
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his  demand. — Campbell  v.  Rice,  22  Cal.  App. 
734,  136  Pac.  612. 

114.  Copy  of  accounts— Not  admissible 
aa  evidence. — A  party  to  an  action  may  not 
copy  a  book  of  original  entry  in  his  posses- 
sion, withhold  the  original,  and  prove  his 
case  by  introducing  such  copy  in  evidence. 
— Campbell  v.  Rice,  22  Cal.  App.  734,  136 
Pac.  512. 

115.  Proof  of  loss  of  instrument— -Neces- 
sity for. — The  rule  of  section  1951,  post, 
declaring  in  effect,  (1)  That  every  instru- 
ment affecting  real  property  duly  acknowl- 
edged, may  be  read  in  evidence  without 
further  proof;  (2)  That  the  original  record 
of  such  conveyance  or  Instrument  thus 
acknowledged  may  be  so  read  in  evidence 
without  further  proof;  and  (3)  That  a  cer- 
tified copy  of  the  record  of  such  convey- 
ance or  instrument  may  be  so  read  in  evi- 
dence with  the  like  effect  as  the  original 
instrument  without  further  proof — is  itself 
a  modification  of  the  general  rules  of  evi- 
dence requiring  proof  of  loss  or  destruction 
or  inability  to  produce  the  conveyance  or 
instrument  before  secondary  evidence  of 
its  contents  is  admissible,  and  should  not 
be  unduly  extended.  Consequently  second- 
ary evidence  of  the  contents  of  such  con- 
veyance or  instrument,  upon  proof  of  the 
destruction  of  the  original  record  thereof, 
and  without  proving  the  loss  or  destruction 
,or  inability  to  produce  the  original  convey- 
ance or  instrument,  is  inadmissible. — Dahler 
v.  All  Persons,  etc.,  163  Cal.  160,  124  Pac. 
995. 

As  to  the  rlffbt  to  a  Jnry  trial  in  an  action 
to  recover  on  a  lost  Instrument,  see  note 
Ann.  Cas.  1912D,  246. 

116.  The  testimony  of  a  witness,  purport- 
ing to  give  the  contents  of  a  deed,  is  inad- 
missible without  proof  of  the  loss  or 
destruction  or  Inability  to  produce  the 
original. — Dahler  v.  All  Persons,  etc.,  163 
Cal.  160,  124  Pac.  995. 

117.  Same — Sufficiency  of. — It  is  sufficient 
that  the  preliminary  proof  of  loss  satisfied 
the  mind  of  the  court  that  the  Instrument 
was  unintentionally  mislaid  or  lost,  and 
that  after  diligent  search  therefor  it  could 
not  be  found.  Such  preliminary  proof  is 
left  to  the  discretion  of  the  trial  Judge,  and 
unless  manifestly  insufficient  to  warrant 
the  introduction  of  secondary  evidence,  his 
ruling  will  not  be  disturbed  upon  appeal. 
— Morison  v.  Weik,  19  Cal.  App.  139,  124 
Pac.  869. 

As  to  what  is  sufficiency  of  proof  In  re- 
spect to  loss  of  an  Instrument,  see  note  134 
Am.  St.  Rep.  1095. 

118.  In  an  action  to  set  aside  a  deed  on 
the  ground  that  the  signature  of  plaintiff 
has  been  forged,  to  which  the  plaintiff  testi- 
fied in  the  absence  of  the  deed,  it  was  not 
error  to  permit  the  defendants  to  introduce 
secondary  evidence  to  prove  that  the  signa- 
ture of  the  plaintiff  *thereto  was  genuine, 
where  the  loss  of  the  deed  was  sufficiently 
established    to   justify    such    proof,    without 
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the  production  of  the  deed.  In  such  case, 
the  question  is  not  one  of  contents  which 
were  not  disputed,  but  only  of  the  genuine- 
ness of  the  signature  in  controversy.— 
Morison  y.  Weik,  19  Cal.  App.  139,  124  Pac. 
869. 

IX.  WEIGHT  AND  SUFFICIENCY  OF  EVI- 
DENCE. 

As  to  generally,  see  4  L.  R.  A.  Complete 
Dig.  p.  4368,  99  1414-1653;  10  R.  C.  L.  p.  1003, 
99  192-207. 

As  to  quantmm  of  proof  required  of  plain- 
tiff   la    action   for   death   by   wronfffnl    aet, 

see  note  Ann.  Cas.  1913A,  1138. 

lit.  Aa  to  generally. — While  it  is  the 
general  rule  that  the  uncontradicted  testi- 
mony of  a  witness  to  a  particular  fact  may 
not  be  disregarded,  but  should  be  accepted 
by  the  court  as  proof  of  the  fact,  this  rule 
ha 8  its  exceptions.  The  most  positive  testi- 
mony of  a  witness  may  be  contradicted  by 
inherent  improbabilities  as  to  its  accuracy 
contained  in  the  witness*  own  statement  of 
the  transaction;  or  there  may  be  circum- 
stances in  evidence  in  connection  with  the 
matter  which  satisfy  the  court  of  its  falsity; 
the  manner  of  the  witness  in  testifying  may 
impress  the  court  with  a  doubt  as  to  the 
accuracy  of  his  statement  and  influence  it 
to  disregard  his  positive  testimony  as  to 
a  particular  fact. — Blanc  v.  Connor,  167  Cal. 
719.  140  Pac.  217. 

120.  As  to  the  weight  of  evidence  not  be- 
ing dependent  upon  the  number  of  wit- 
nesses. Trial  courts  are  frequently  called 
upon  to  solve  questions  of  fact  where  the 
witnesses  to  Its  existence  are  equally  di- 
vided numerically.  But  there  are  almost 
always  some  circumstances  cropping  out 
which  enable  the  court  to  determine  the 
truth  of  the  matter. — Henley  v.  Pacific  Fruit 
Cooling  &  Vaporizing  Co.,  19  Cal.  App.  728, 
127  Pac.  800. 

121.  The  plaintiff  in  a  civil  action  must 
establish   his   case   by   a   preponderance   of 


proof,  but  although  many  witnesses  may 
testify  directly  in  favor  of  his  position,  and 
no  adversary  testimony  be  directly  adduced, 
it  is  still  with  the  jury,  in  the  first  in- 
stance, and  finally  with  the  trial  court 
where  a  new  trial  is  asked  on  the  ground 
of  the  insufficiency  of  the  evidence  to  sup* 
port  the  verdict,  to  say  whether  such  testi- 
mony, when  subjected  to  the  legal  tests 
whereby  the  probative  value  of  evidence  is 
to  be  judged,  measures  up  to  the  require- 
ment of  the  law  as  to  the  degree  of  proof 
essential  to  the  support  of  an  issue  of  fact. 
— Otten  v.  Sp reck  els,  24  Cal.  App.  250,  141 
Pac.  224. 

122.  The  rule  that  when  the  evidence  in 
a  civil  case  is  contradictory,  the  decision 
must  be  made  according  to  the  preponder- 
ance of  evidence,  contemplates  that  the 
court  will  be  controlled  by  the  weight  of 
the  evidence,  as  indicated  by  the  apparent 
credibility  of  the  witnesses,  rather  than  by 
their  mere  numerical  preponderance.  Wit- 
nesses are  not  counted,  but  their  testimony 
is  weighed. — Baucom  v.  Baucom,  25  Cal. 
App.  108,  142  Pac.  902. 

123.  Here  contradictions  in  the  testimony 
of  a  witness  will  not,  standing  alone,  suf- 
fice to  utterly  destroy  the  credibility  of  such 
witness,  and  in  such  a  case  it  is  still  the 
province  of  the  jury  to  pass  upon  the  ques- 
tion of  credibility. — People  v.  Raich,  26  Cal. 
App.  286,   146  Pac.  907. 

124.  It  is  the  peculiar  and  exclusive  prov- 
ince of  the  jury  to  decide  upon  the  credi- 
bility of  the  witnesses,  and  In  doing  so  it  is 
their  duty  to  reconcile,  if  possible,  any  ap- 
parent conflict  in  the  evidence,  whether  such 
conflict  Is  developed  upon  the  whole  case  or 
in  the  testimony  of  an  individual  witness; 
and  it  is  for  the  jury  to  determine  whether 
or  not  a  witness  has  been  impeached  by 
proof  of  contradictory  statements  or  other- 
wise, and  to  what  extent  they  will  believe 
or  disbelieve  the  testimony  of  a  witness 
thus  assailed. — People  v.  Raich,  26  Cal.  App. 
286,  146  Pac.  907. 


§1824.  DEFINITION  OF  PROOF.  Proof  is  the  effect  of  evidence,  the 
establishment  of  a  fact  by  evidence. 

History:     Enacted  March  11,  1872. 

Proof— Burden  of,  see,  post,   8§  1869,  1981  Same — Limits   of,   see,    post,    99  1868,    1870 

and  notes.  and  notes. 

»»»•— D*«r«e  required,   see.   post,    9  1826  Same— Order  of,  see,  ante,  9  607  and  note; 

and  note.  post,  9  2042  and  note. 

Same — ^Rxtemt  of,  see,  post,   99  1867,    1869 
and  notes. 

§1825.  DEFINITION  OF  LAW  OF  EVIDENCE.  The  law  of  evidence, 
which  is  the  subject  of  this  part  of  the  code,  is  a  collection  of  general  rules 
established  by  law : 

1.  For  declaring  what  is  to  be  taken  as  true  without  proof; 

2.  For  declaring  the  presumptions  of  law,  both  those  which  are  disputable 
and  those  which  are  conclusive ;  and, 

8418 


§1826 


DEGREE  OF  CERTAINTY  REQUIRED. 


lPt.IV, 


3.  For  the  production  of  legal  evidence ; 

4.  For  the  exclusion  of  whatever  is  not  legal ; 

5.  For  determining,  in  certain  cases,  the  value  and  effect  of  evidence. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  239,  held  uncon- 
stitutional, see  history,  §  5  ante. 


As  to  exclusion  of  evidence,  see,  post, 
§§  1867,  1868  and  notes. 

As  to  presumptions— Generally,  see,  post, 
§§  1959,   1961-1963  and  notes. 


Same — Of  evidence,  see,  post,  89  1981-2054 
and  notes. 

As   to  value   and  effect   of  evidence,  see, 
post,  §  2061  and  note. 


As    to    satisfactory    evidence*    see. 
$1835  and  note. 


post. 


§1826.  THE  DEGREE  OF  CERTAINTY  REQUIRED  TO  ESTABLISH 
FACTS.  The  law  does  not  require  demonstrations;  that  is,  such  a  degree  of 
proof  as,  excluding  possibility  of  error,  produces  absolute  certainty;  because 
such  proof  is  rarely  possible.  Moral  certainty  only  is  required,  or  that  degree 
of  proof  which  produces  conviction  in  an  unprejudiced  mind. 

History:     Enacted  March  11,  1872. 

DEGREE  OF  CERTAINTY  REQUIRED. 

1-  3.  Construction  of  section — With  other  sec- 
tions. 

4.  Certificate  of  public  officer. 

5.  Definitions  —  "Moral     certainty"  — 

"Reasonable       doubt' '    —   Criminal 
cause. 

6.  Degree  of  proof — Absolute  certainty  not 

required. 

7.  Insurance  —  Evidence  —  Presumption — 

Innocence  of  crime — Pleading  felony. 

8.  Master   and  servant — Workmen's   Com- 

pensation Act — Death  from  facial  in- 
fection—Transmitted from  infected 
toe— Finding  of  commission — Review 
of. 
9, 10.  Moral  certainty— Reasonable  doubt. 

11.  Negligence — How  proved. 

12.  Same — Instruction  to  jury. 

13.  Preponderance  of  evidence— What  is. 

14.  Same — Instruction  to  jury. 

15.  Satisfactory  evidence — What  is. 

16.  Sufficiency  of  proof— Reasonable  doubt 

—Instruction— Reading  above  section 
proper. 

17.  Workmen's  Compensation   Act  —  Cause 

of  death  of  employe* — Conclusiveness 
of  findings  of  commission. 

See,  ante,  §  1823  and  note. 

1.  Construction  of  section — With  other 
section*. —  The  above  section  and  section 
1835,  post,  are  manifestly  not  In  accord  with 
other  provisions  of  law;  even  on  the  sub- 
ject to  which  they  relate.  Section  1886, 
post,  is  in  conflict  with  sections  1959,  1961, 
1962  and  1963,  post.  The  above  section  and 
section  1835,  post,  purport  simply  to  de- 
clare what  character  of  evidence  will  sus- 
tain a  verdict,  and  deal  exclusively  with 
evidence  in  criminal  cases  (Henshaw,  J., 
concurring). — People  v.  Miller,  171  Cal.  649, 
154  Pac.  468. 


2.  The  term  "preponderance  of  the  evi- 
dence" simply  means  what  it  says,  namely, 
that  the  evidence  on  one  side  outweighs, 
preponderates  over,  is  more  than,  the  evi- 
dence on  the  other  side,  not  necessarily  in 
number  of  witnesses  or  quantity,  but  in  its 
effect  on  those  to  whom  it  is  addressed. — 
People  v.  Miller,  171  Cal.  649,  154  Pac.  468. 

3.  The  above  section  and  section  1824, 
ante,  declaring  what  character  of  evidence 
will  sustain  a  verdict,  have  no  application 
to  the  question  involved  in  this  case  as  to 
the  meaning  of  the  term  "preponderance 
of  evidence." — People  v.  Miller,  171  Cal.  649, 
154  Pac.  468. 

4.  Certificate  of  public  officer  that  he  is- 
sued certificate  is  not  admissible. — Wall  v. 
Mines,  130  Cal.  27,  29,  62  Pac.  386. 

5.  Definitions— "Moral  certainty** — "Rea- 
sonable doubt"*— Criminal  cause. — Giving  of 
above  section  as  instruction  in  a  criminal 
case  and  the  terms  "moral  certainty"  and 
"reasonable  doubt"  discussed. — People  v.  T. 
Wan  Hing,  15  Cal.  App.  195,  200,  114  Pac. 
416. 

6.  Degree  of  proof*— Absolute  certainty 
not  required. — It  was  never  intended  to  lay 
down  rule  requiring  such  degree  of  proof  as 
excludes  possibility  of  error  and  produces 
absolute  certainty. — Preese  v.  Hibernia  Sav. 
&  L.  Soc,  139  Cal.  892,  395.  73  Pac.  172. 

7.  Insurance  —  Evidence— Presumption- 
Innocence  of  crime— Pleading  felony. — In  an 

action  on  an  insurance  policy  if  the  fact 
that  another  person  has  committed  a  felony 
is  essential  to  the  defense,  the  party  as- 
serting such  defense  must,  in  order  to  main- 
tain it,  specifically  aver  every  fact  which 
it  would  be  necessary  to  prove  against  such 
person  to  establish  the  tp.ct  of  his  guilt  in 
a  criminal  prosecution;  an  averment  of  mere 
conclusion  that  such  person  did  commit  the 
offense,   or   that   he   was   guilty  thereof,   is 
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insufficient,  —  Drown  ,  v.  New  .Amsterdam 
Casualty  Co.,  175  Cal.  21,  165  Pac.  5. 

8.  Master  and  ■errant— Workmen's  Com- 
pensation Act— -Death  from  facial  Infection 
— Transmitted  from  infected  toe— Finding? 
of  commission— Review  of.  —  On  certiorari 
to  review  an  award  of  compensation  by 
the  Industrial  Accident  Commission,  the 
finding:  that  a  streptococcic  infection  of  an 
injured  toe  was  carried  from  the  toe  to  the 
face  by  external  means,  and  that  death  was 
proximately  caused  by  the  original  injury, 
can  not,  in  view  of  the  provisions  of  the 
above  section,  be  overturned,  where  based 
upon  the  testimony  of  medical  experts  in 
the  light  of  medical  science. — Bethlehem 
Shipbuilding  Corp.,  Ltd.  v.  Industrial  Acci- 
dent Commission,  181  Cal.  500,  7  A.  L.  R. 
1181,  185  Pac.  179. 

As  to  chain  of  causation  in  carrying:  an 
external  infection  from,  or  subsequent  inci- 
dent of,  original  Injury,  see  note  7  A.  L.  R. 
1186. 

9.  Moral   certainty— Reasonable   doubt. — 

The  legislature  must  be  hfld  as  stating 
general  difference  between  mathematical 
demonstration  and  kind  of  proof  usually 
obtainable  in  Judicial  trials.  The  words 
"moral  certainty"  are  not  synonymous  with 
uproof  beyond  reasonable  doubt." — Tread- 
well  v.  Whittler,  80  Cal.  574,  603,  5  L.  R.  A. 
498,   22   Pac.   266. 

As   to   question   of  reasonable  doubt,   see 

Kerr's  Cyc.  Pen.  Code.  2d  ed.,  §  1096  and 
note. 

10.  The  words  "moral  certainty"  as 
found  in  above  section  are  somewhat  con- 
fusing, when  considered  as  part  of  defini- 
tion of  belief  beyond  "reasonable  doubt." 
It  Is  evident  that  words  do  not  have  that 
meaning  in  above  section,  else  distinction 
between  evidence  required  in  criminal  case 
and  civil  action  would  be  obliterated. — 
Treadwell  v.  Whittler,  80  Cal.  574,  608,  5 
L.  R.  A.   498,   22  Pac.   266. 

11.  Negligence — How  proved. — Law  does 
not  put  on  plaintiff  burden  of  proving,  not 
only  fault  or  negligence  on  part  of  de- 
fendants, but  also  "what  that  fault  or 
negligence  was."  An  instruction  so  worded 
was  error. — Treadwell  v.  Whittler,  80  Cal. 
574.  582,  5  L.  R.  A.   498,   22  Pac.   266. 

12.  Same  —  Instruction  to  Jury.  —  When 
Jury  were  told  that  plaintiff,  in  order  to 
recover  in  this  action,  must  prove  to  their 
satisfaction  that  defendants  had  been 
guilty  of  negligence  by  preponderance  of 
evidence,  they  were  in  effect  told  that  they 
must  be  convinced  from  evidence  to  moral 


certainty  that  defendants  were  so  guilty, 
or  plaintiff  was  not  entitled  to  recover. — 
Treadwell  v.  Whittler,  80  Cal.  574,  584,  3 
L.  R.  A.  498,  22  Pac.  266. 

13.  Preponderance  of  evidence— What  is. 

— When  matter  is  proved  to  satisfaction  of 
jury  by  preponderance  of  evidence,  then 
it  can  be  affirmed  that  they  are  convinced 
of  its  truth,  and  being  thus  convinced  of 
its  truth,  they  can  base  verdict  on  it. — 
Treadwell  v.  Whittler.  80  Cal.  574,  584,  5 
L.  R.  A.  498,   22  Pac.  266. 

14.  Same  —  Instruction     to    Jury.  —  It     is 

sufficient  for  court  to  tell  jury  that  plain- 
tiff must  prove  his  case  by  preponderance 
of  evidence.  To  add  "and  to  moral  cer- 
tainty" would  tend  to  confuse  and  mislead 
jury. — Treadwell  v.  Whittler,  80  Cal.  574: 
603,  5  L.  R.  A.  498,  22  Pac.   266. 

15.  Satisfactory    evidence.  —  What     Is. — 

When  evidence  is  such  as  to  produce  con- 
viction of  truth  of  a  fact  in  an  unpreju- 
diced mind,  such  fact  is  said  to  be  estab- 
lished to  a  "moral  certainty."  Such  evidence 
is  deemed  to  be  satisfactory  and  will  jus- 
tify verdict. — Treadwell  v.  Whittler,  80  Cal. 
574.  584,  5  L.  R.  A.   498,  22  Pac.  266. 

As  to  satisfactory  evidence,  see,  post. 
5  1835  and  note. 

16.  Sufficiency  of  proof  —  Reasonable 
doubt— Instruction— Reading  above  section 
proper. — The  above  section  relating  to  the 
sufficiency  of  proof  is  applicable  to  criminal 
cases  as  well  as  to  civil  cases  and  in  a 
prosecution  on  a  charge  of  seduction  under 
a  promise  of  marriage  the  section  was 
properly  read  to  the  Jury  in  connection 
with  the  usual  instruction  upon  the  sub- 
ject of  reasonable  doubt. — People  v.  Lima, 
36  Cal.  App.  553,  172  Pac.  762. 

17.  Workmen's  Compensation  Act— Cause 
of  death  of  employee  —  Conclusiveness  of 
findings  of  commission. — In  a  proceedings 
before  the  Industrial  Accident  Commission 
to  recover  compensation  for  the  death  of 
an  Injured  employee  where  the  evidence 
tended  to  show  that  while  the  Immediate 
cause  of  the  death  was  a  small  rupture  in 
the  right  ventricle  of  the  heart,  such  rup- 
ture was  caused  by  an  embolus  eminatlng 
from  the  wound  which  the  employee  suf- 
fered from  an  accident  in  the  course  of 
his  employment,  and  the  Industrial  Acci- 
dent Commission  is  the  final  judge  of  the 
facts,  and  its  finding  can  not  be  overturned 
where  they  have  the  support  of  evidence 
upon  which  a  reasonable  man  could  come 
to  the  conclusion  which  was  reached. — 
Santa  v.  Industrial  Accident  Commission, 
175  Cal.  235.  165  Pac.  689. 
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I  §  1827-1829 


KINDS  OF  EVIDENCE— DEGREES — PRIMARY. 


IPt.  IV, 


§1827.    FOUR  KINDS  OF  EVIDENCE  SPECIFIED. 

of  evidence : 

1.  The  knowledge  of  the  court; 

2.  The  testimony  of  witnesses; 

3.  Writings; 

4.  Other  material  objects  presented  to  the  senses. 

History:    Enacted  March  11,  1872. 


There  are  four  kinds 


1.  Certificate  of   incorporation  —  Best  evi- 

dence. 

2.  Judicial  knowledge — Time  of  sunrise. 
3,  4.  Samples — Weight  of  evidence. 

See,  ante,   {  1828  and  note. 

1.  Certificate  of  Incorporation— Best  evi- 
dence.— Certificate  of  secretary  of  state  pre- 
scribed by  section  296,  ante,  if  in  existence, 
is  best  evidence  not  only  of  its  contents,  but 
of  the  Incorporation  also. — Creditors'  Union 
v.  Lundy,  16  Cal.  App.  667,  570,  117  Pac.  624. 

2.  Judicial  knowledge—Time  of  sunrise. 

— Court  may  take  Judicial  notice  of  time 
when  sun  rose  on  morning:  of  certain  day. 
It  is  not  necessary  to  offer  formal  evidence 
of  such  fact,  but  is  sufficient  to  call  it  to 
knowledge  of  court,  and  if  his  memory  is 
at  fault  or  his  information  not  sufficiently 
full  and  precise  to  induce  him  to  act  upon 
it,  he  may  resort  to  an  almanac  or  any 
other  book  of  reference  for  purpose  of 
satisfying   himself,  and  such  knowledge  is 


evidence. — People  v.  Chee  Kee,  61  Cal.  404. 
•See  Page  v.  Faucet,  Cro.  Eliz.    (Eng.)   227. 

Aa  to  knowledge  of  eonrt,  la  general,  see, 
post,   §  1875  and  note. 

Aa  to  pabllc  writing**  see,  post.  5  J  1892 
et  seq.  and  notes. 

Aa  to  private  writings,  see,  post,  §5  1929 
et  seq.  and  notes. 

8.  Samples  —  Weight  of  evidence.  —  Ma- 
terial objects,  whether  fair  samples  or  not 
of  bulk  in  question,  are  admissible;  if  proof 
shows  they  are  not  fair  samples,  that  is 
circumstance  affecting  weight  of  evidence, 
not  its  admissibility.  —  Thomas  F.  Co.  v. 
Start,   107  Cal.   206,   209,   40  Pac.  336. 

As  to  testimony  of  wltneeaee.  In  general, 

see,  post,   85  1844  et  seq.  and  notes. 

4.  Boxes  of  prunes  being  finished  and 
separable  part  of  manufactured  product, 
character  of  which  is  in  question,  they  are 
"objects  cognizable  by  senses"  and  made 
"an  item  in  sum  of  evidence"  and  are  ad- 
missible in  evidence. — Thomas  F.  Co.  v. 
Start,  107  Cal.  206,  209.  40  Pac.  336. 


§1828.    SEVERAL  DEGREES  OF  EVIDENCE  SPECIFIED.     There  are 
several  degrees  of  evidence: 

1.  Primary  and  secondary. 

2.  Direct  and  indirect. 

3.  Prima  facie,  partial,  satisfactory,  indispensable,  and  conclusive. 

History:     Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  379. 


1.  Degrees  of  evidence. — The  degree  of 
proof  necessary  to  a  conviction  is  pre- 
cisely the  same  whether  the  proof  relied 
upon  be  direct  or  circumstantial. — People 
v.  Lim  Foon,  29  Cal.  App.  270,  155  Pac.  477. 

2.  Instructions  explaining  to  a  jury  the 
distinction  between  direct  and  circumstan- 
tial may  with  propriety  be  given  in  ap- 
propriate cases.  Whatever  may  be  the 
character  of  the  evidence,  whether  it  be 
the   direct   testimony   of  an   eye-witness   to 


the  fact  in  dispute  or  evidence  of  circum- 
stances from  which  the  existence  of  the 
fact  in  dispute  may  be  inferred,  it  being 
relevant  and  competent,  a  conviction  will 
be  justified  and  sustained  if  the  guilt  of 
the  accused  is  shown  to  a  moral  certainty 
and  beyond  a  reasonable  doubt,  and  it  is 
with  eminent  propriety  that  the  jury  should 
be  enlightened  upon  these  important  mat- 
ters.— People  v.  Lim  Foon,  29  Cal.  App.  270, 
155  Pac.   477. 


§  1829.  PRIMARY  EVIDENCE  DEFINED.  Primary  evidence  is  that  kind 
of  evidence  which,  under  every  possible  circumstance,  affords  the  greatest  cer- 
tainty of  the  fact  in  question.  Thus,  a  written  instrument  is  itself  the  best 
possible  evidence  of  its  existence  and  contents. 

History:     Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  379. 
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DcC.  *  Dlvs.] 


SECONDARY,  DIRHCT,  INDIRECT  EVIDENCE. 


00  1830-1832 


§  1830.    SECONDARY  EVIDENCE  DEFINED.    Secondary  evidence  is  that 

which  is  inferior  to  primary.    Thus,  a  copy  of  an  instrument  or  oral  evidence 

of  its  contents  is  secondary  evidence  of  the  instrument  and  contents. 

History:     Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  379. 

m 

As  to  evidence  of  content*  of  a  writing:,  see.  post,  99  1855,  1856  and  notes. 

§1831.  DIRECT  EVIDENCE  DEFINED.  Direct  evidence  is  that  which 
proves  the  fact  in  dispute,  directly,  without  an  inference  or  presumption,  and 
which  in  itself,  if  true,  conclusively  establishes  that  fact.  For  example :  if  the 
fact  in  dispute  be  an  agreement,  the  evidence  of  a  witness  who  was  present  and 
witnessed  the  making  of  it,  is  direct. 

History:    Enacted  March  11,  1872. 

See,  ante,  5  1823  and  note. 


§1832.  INDIRECT  EVIDENCE  DEFINED.  Ipdirect  evidence  is  that 
which  tends  to  establish  the  fact  in  dispute  by  proving  another,  and  which, 
though  true,  does  not  of  itself  conclusively  establish  that  fact,  but  which 
affords  an  inference  or  presumption  of  its  existence.  For  example :  a  witness 
proves  an  admission  of  the  party  to  the  fact  in  dispute.  This  proves  a  fact, 
from  which  the  fact  in  dispute  is  inferred. 

History:    Enacted  March  11,  1872. 


INDIRECT  AND  CIRCUMSTANTIAL 
EVIDENCE. 

1.  Indirect  evidence. 

2.  Letter  written  in  jail  —  Consciousness  of 

guilt  revealed. 

3.  Mechanics'   lien — Foreclosure — Circumstan- 

tial evidence. 

4.  Partnership  —  Action    for   dissolution   and 

accounting  —  Evidence    of    conduct    and 
admission — Sufficiency   of  evidence. 

5.  Presence  of  light  from  absence  of  report  to 

contrary. 

6.  Proof   of   matters  to  which  plaintiff   was 

not  party. 

See,  ante,  §  1828  and  note. 

1.  Indirect  evidence. — Evidence  relating: 
to  the  number  of  boxes  of  oranges  the  wit- 
ness could  pack  in  a  given  time  was  prop- 
erly excluded  as  furnishing:  no  grounds  for 
any  inference  as  to  how  many  defendant 
could  pack,  which  was  its  purpose. — People 
v.  Miller,  7  Unrep.  Cas.  192,  78  Pac.  227. 

2.  Letter  written  in  Jail— Consciousness 
of  *nllt  revealed* — A  letter  written  by  a 
prisoner  charged  with  burglary,  while  in 
Jail  awaiting  trial,  containing  statements 
and  declarations  tending  to  reveal  a  con- 
sciousness of  guilt,  is  admissible  against 
the  writer. — People  v.  Schafer,  161  Cal.  579, 
119  Pac.  920. 

S.  Mechanics'  lien— Foreclosure— Circum- 
stantial evidence.  —  In  an  action  for  the 
foreclosure  of  a  lien  for  materials  used  in 
the  construction  of  buildings,  if  there  is 
sufficient   evidence  as   to  the  circumstances 
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and  negotiations  of  the  contract  and  the 
delivery  of  the  materials,  to  give  rise  to  a 
legal  inference  that  the  parties  arrived  at 
an  understanding  that  the  materials  were 
sold  to  be  used  in  the  erection  and  con- 
struction of  the  buildings  in  question,  then 
under  the  provisions  of  the  above  section 
and  of  sections  1859  and  I960,  post,  the 
court  can  so  find  and  base  its  finding 
thereon  without  a  word  of  direct  testimony 
as  to  such  agreement  or  understanding. — 
Consolidated  Lumber  Co.  v.  Bosworth,  40 
Cal.  App.  80,  180  Pac.  60,  following  the 
doctrine  in  Savings  &  Loan  Soc.  v.  Burnett, 
106  Cal.  514,  39  Pac.  922. 

4.  Partnership  —  Action  for  dissolution 
and  accounting*— Evidence  of  conduct  and 
admission— Sufficiency    of    evidence* — In    an 

action  for  the  dissolution  of  a  partnership 
and  an  accounting,  repeated  admissions  by 
the  defendant  that  he  and  the  plaintiff 
were  partners  together  with  his  conduct 
in  relation  to  purchases  for  the  Arm  ac- 
count even  if  believed  and  acted  upon  by 
the  court,  in  the  particular  instance,  were 
sufficient  alone  to  support  the  findings  by 
the  court  of  the  existence  of  a  partnership, 
under  the  provisions  of  the  above  section. 
— Welch  v.  Alcott,  186  Cal.  731,  189  Pac.  626. 

5.  Presence  of  llajht  front  absence  of  re- 
port to  contrary.  —  Where  citjr  electrician 
testified  that  he  knew  location  of  certain 
lights  and  that  no  report  came  in  therefrom 
on  certain  night,  and  was  then  allowed  to 
testify  that  reports  were  not  made  unless 
light  went  out,  it  is  admissible  as  indirect 
evidence  of  light  being  there. — People  v. 
Kelly,  146  Cal.  119,  79  Pac.  846. 


§g  1833-1885 


PRIMA  FACIE,  PARTIAL  EVIDENCE. 


IPt.  IV. 


6.     Proof    of    matters    to    which    plaintiff       as  Indirect  evidence. — Gardner  v.  Dennison. 
was  not  party  and  which  occurred  without       106  Cal.  190,  193,  39  Pac.  526. 
his  knowledge  or  hearing  ia  not  admissible 


§  1833.    PRIMA  FACIE  EVIDENCE  DEFINED.    Prima  facie  evidence  is 

that  which  suffices  for  the  proof  of  a  particular  fact,  until  contradicted  and 

overcome  by  other  evidence.    For  example :  the  certificate  of  a  recording  officer 

is  prima  facie  evidence  of  a  record,  but  it  may  afterward  be  rejected  upon 

proof  that  there  is  no  such  record. 

History:     Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  379. 


PRIMA  FACIE  EVIDENCE. 

1.  Effect — Certificate  when  signed  by  proper 

officer. 

2.  Entry  of  order  is  prima  facie  evidence. 

3.  Facts  recited  in  certificate. 

4.  Protest  of  notary. 

See,  ante,  9  1828  and  note. 

1.  Effect  —  Certificate,  when  slamed  by 
proper  ©Ulcer,  becomes  an  official  record, 
and  evidence  of  all  facts  recited  in  it,  but 
such  evidence  Is  only  prima  facie  evidence, 
and  as  such  subject  to  contradiction  by 
other  evidence. — Swamp  Land  I>ist.  v. 
Owynn,   70  Cal.  566,   570,   13  Pac.   462. 


2.  Entry  of  order  Is  prima  facie  evidence 

that  it  has  been  duly  made  as  entered.  But 
this  evidence  may  be  contradicted  and 
overcome  by  other  evidence. — Swamp  Land 
R.  Dist.  v.  Wilcox,  75  Cal.  443,  449,  17 
Pac.  241. 

3.  Facts  recited  In  certificate  admitted 
In  evidence  are  only  prima  facie  presumed 
to  be  true,  and  can  be  contradicted  by  any 
evidence,  direct  or  indirect. — Moore  v.  Hop- 
kins,  83   Cal.   270,   272,   23   Pac.   318. 

4.  Protest  of  notary  is  only  prima  facie 
evidence  of  facts  contained  in  it  and  may 
be  contradicted. — Applegurth  v.  Abbott,  64 
Cal.  459,  460,  2  Pac.  43. 


§  1834.  PARTIAL  EVIDENCE  DEFINED.  Partial  evidence  is  that  which 
goes  to  establish  a  detached  fact,  in  a  series  tending  to  the  fact  in  dispute.  It 
may  be  received,  subject  to  be  rejected  as  incompetent,  unless  connected  with 
the  fact  in  dispute  by  proof  of  other  facts.  For  example :  on  an  issue  of  title 
to  real  property,  evidence  of  the  continued  possession  of  a  remote  occupant  is 
partial,  for  it  is  of  a  detached  fact,  which  may  or  may  not  be  afterwards  con 
nected  with  the  fact  in  dispute. 

History:    Enacted  March  11,  1872. 


As  to  definition  of  partial   evidence,  see, 
also,  Oregon  Ann.  Codes,  1901,  5  687. 


As  to  matters  connected  with  the  fact  In 
dispute,  see,  post,   9  1868  and  note. 


§  1835.  SATISFACTORY  EVIDENCE  DEFINED.  That  evidence  is  deemed 
satisfactory  which  ordinarily  produces  moral  certainty  or  conviction  in  an 
unprejudiced  mind.  Such  evidence  alone  will  justify  a  verdict.  Evidence  less 
than  this  denominated  slight  evidence. 

History:     Enacted  March  11,  1872. 

SATISFACTORY  EVIDENCE. 

1.  Construction  of  section — As  to  application 

2.  Construction — Conflicting  evidence. 

3.  Conversation  with  deceased  person. 

4.  Guess — Evidence  which  leaves  jury  neces 

sity  of  making. 

5.  Inference — Court  not  bound  to  make. 

6.  Satisfactory  evidence  in  criminal  proceed 

ings. 
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7.  Slight  evidence. 

8.  Same — Mere  possibility. 

9.  Weakest  sort  of  evidence. 
See,  ante,  §  1823  and  note. 
1.     Const  ruction  of  scctloi 

cation. — The  above  section  like  section  1826, 
ante,  is  dealing  exclusively  with  evidence  in 
criminal    cases. — People    v.    Miller,    171    Cal 
649,   154   Pac.  468. 

As   to   degrree  of   certainty  required,   see 

ante,  §  1826  and  note.  ' 


•As  to  apnll- 


Def .  *  Diva.] 


INDISPENSABLE,  CONCLUSIVE,   ETC.,   EVIDENCE. 


§§  1880-1839 


2.     Construction— Conflicting    evidence.  — 

Above  section  is  clearly  modified  by  subse- 
quent section  2061,  which  provides  that  in 
civil  cases  when  evidence  is  contradictory 
decision  must  be  made  according  to  pre- 
ponderance of  evidence;  and  it  is  settled 
law  that  on  such  an  issue  of  fact,  where 
evidence  is  conflicting,  findings  of  trial 
court  must  stand. — Parker  v.  Gregg,  136 
Cal.   413,   414,  69   Pac.   22. 

8.     Conversation  with  a  deceased  person. 

— No  weaker  testimony  can  be  produced 
than  unsupported  testimony  of  single  per- 
son as  to  conversation  between  himself 
and  deceased  person. — Mattingly  v.  Pennie, 
105  Cal.  514,  522,  45  Am.  St.  Rep.  87,  39  Pac. 
200.    ■ 


4.  Guess  —  Evidence  which  leaves  Jury 
necessity  of  making;  guess  in  arriving  at 
verdict  is  slight  evidence,  unsatisfactory, 
and  does  not  even  rise  to  dignity  of  infer- 
ence.— Puckhaber  v.  Southern  Pac.  Co.,  132 
Cal.    363,   367,    64    Pac.    480. 

5.  Inference     Court  not  bound  to  make. 

— The  court  is  not  bound  to  infer  or  pre- 


sume one  fact  from  existence  of  another. — 
Bagnall  v.  Roach,  76  Cal.  106,  108,  18  Pac. 
137. 

6.  Satisfactory  evidence  in  criminal  pro- 
ceedings.— As  to  instruction  held  erroneous 
relating  to  evidence  entirely  circumstan- 
tial.— See  People  v.  Taggart,  1  Cal.  App. 
423.  425,  82  Pac.  396. 

7.  Slight  evidence. — Evidence  that  is 
slight  and  vague  will  not  justify  -verdict. — 
Gustafson  v.  Stockton  &  T.  C.  R.  Co.,  132 
Cal.  619,  620,  64  Pac.  9S5. 

8.  Same— Mere  possibility  that  an  acci- 
dent resulting  from  alleged  negligence 
might  or  might  not  have  been  avoided  is 
but  slight  evidence,  and  slight  evidence 
will  not  support  verdict. — Brown  v.  Cen- 
tral Pac.  R.  Co.,  72  Cal.  523,  527,  14  Pac. 
138. 

9.  Weakest  sort  of  evidence. — Evidence 
which  purports  to  reproduce  the  declara- 
tions of  a  person  since  deceased  is  the 
weakest  sort  of  evidence. — Tweedale  v. 
Barnett,  172  Cal.  271,   156  Pac.  483. 


§  1836.    INDISPENSABLE  EVIDENCE  DEFINED.    Indispensable  evidence 
is  that  without  which  a  particular  fact  can  not  be  proved. 

History:    Enacted  March  11,  1872. 

As  to  Indtepenoable  evidence,  see,  post,   S§  1967-1974  and  notes. 


§1837.  CONCLUSIVE  EVIDENCE  DEFINED.  Conclusive  or  unanswer- 
able evidence  is  that  which  the  law  does  not  permit  to  be  contradicted.  For 
example:  the  record  of  a  court  of  competent  jurisdiction  can  not  be  contra- 
dicted by  the  parties  to  it. 

History:     Enacted  March  11,  1872. 


1.  Certificate  of  notary— Instruction  to 
Jury. — An  instruction  that  evidence  of 
party,  named  in  certificate  of  notary  pub- 
lic,   denying    genuineness    and    due    execu- 


tion of  instrument,  is  not  sufficient  to  over- 
come certificate,  should  be  refused. — Moore 
v.  Hopkins,  83  Cal.  270,  272,  23  Pac.  818. 


§1838.    CUMULATIVE  EVIDENCE  DEFINED.    Cumulative  evidence  is 
additional  evidence  of  the  same  character,  to  the  same  point. 

History:     Enacted  March  11,  1872. 

An  to  many  miscellaneous  matters  of  evidence*  see,  ante,  §  1823  and  note. 


§1839.    CORROBORATIVE   EVIDENCE   DEFINED.     Corroborative   evi- 
dence is  additional  evidence  of  a  different  character,  to  the  same  point. 

History:     Enacted  March  11,  1872. 

OOBROBORATrVE  EVIDENCE. 

1.  Abstract  law — Instruction  to  jury. 

2.  Corroborative  evidence — Instruction  to  jury. 


Bee,  ante,  §  1823  and  note. 

1.     Abstract    law.— Instruction    to    Jury. — 

The  language  is  necessarily  in  abstract, 
since  it  defines  term  of  abstract  meaning:. 
The  maxims,  rules,  and  definitions  of  law  In 
this  sense  are  abstract,   but  are  none  less 


proper  to  be  given  to  Jury  for  this  reason. 
— People  v.  Sternberg,  111  Cal.  11,  14,  43 
Pac.   201. 

2.  Corroborative  evidence  —  Instruction 
to  Jury. — Where  Jury  were  instructed  In 
language  of  code  that  they  could  not  con- 
vict unless  there  was  corroborative  evi- 
dence, it  is  proper  that  they  should  be  told 
what  corroborative  evidence  Is  in  lan- 
guage of  above  section. — People  v.  Stern- 
berg, 111  Cal.  11,  14,  43  Pac.  201. 
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fctf  1*44,  184ft 


OAK    W1TNUSS—  SUFFICIENT  TO  PROVK  FACT. 


IPt.1V, 


.     TITLE  I. 

OP  THE  GENERAL  PRINCIPLES  OF  EVIDENCE. 


1 1844.*   One  witness  sufficient  to  prove  a  fact.      §  1857. 
|  1845.     Testimony      confined      to      personal 

knowledge.  §  1858. 

§  1846.     Testimony  to  be  in  presence  of  per- 
sons affected.  §  1859. 
§  1847.     Witness  presumed  to  speak  the  truth. 
$  1848.     Une  person  not  affected  by  acts  of      §  1860. 

another.  §  1861. 

§  1849.     Declarations   of   predecessor   in   title 

evidence.  §  1862. 

§  1850.     Declarations    which    are    a    part    of 

the  transaction.  §  1863. 

$  1851.     Evidence  relating  to  third  person. 
$  1852.     Declaration  of  decedent  evidence  of      §  1864. 

pedigree. 
j||  1853.    Declaration     of     decedent     e\idence      1 1865. 

against  his  successor  in  interest. 
|  1854.     When  part  of  a  transaction  proved,      $  1866. 

the  whole  is  admissible. 
$  1855.     Contents  of  writing,  how  proved.  §  1867. 

§  1855a.  Public  record  of  document,  proof  of 

contents  of  lost.  §  1868. 

1 1856.     An    agreement    reduced    to    writing 

deemed  the  whole.  §  1869. 

I  1870. 


Construction  of  language  relates    to 
place  where  used. 

Construction  of  statutes  and  instru- 
ments, general  rule. 

The   intention   of   the   legislature    or 
parties. 

The  circumstances  to  be  considered. 

Terms  to  be  construed  in  their  gen- 
eral acceptation. 

Written  words  control  those  printed 
in  a  blank  form. 

Persons    skilled    may    testify    to    de- 
cipher characters. 

Of    two    constructions,    which    pre- 
ferred. 

A   written    instrument    construed    as 
understood  by  parties. 

Construction    in    favor    of    natural 
right  preferred. 

Material     allegations     only     to     be 
proved. 

Evidence  confined  to  material  allega- 
tions. 

Affirmative  only  to  be  proved. 

Facta  which  may  be  proved  on  trial. 


§  1844.  ONE  WITNESS  SUFFICIENT  TO  PROVE  A  FACT.  The  direct 
evidence  of  one  witness  who  is  entitled  to  full  credit  is  sufficient  proof  of  any 
fact,  except  perjury  and  treason. 

History:     Enacted  March  11,  1872. 


ONE  WITNESS— SUFFICIENT  TO  PROVE 

FACT. 

1.  Cross-examination. 

2.  Probability  of  story  to  be  considered. 

See,  ante,   8  1823  and  note. 

1.  Cross-examination. — Where  a  code- 
fendant  who  has  pleaded  guilty  is  produced 
as  a  witness  for  the  prosecution  the  de- 
fendant should  be  allowed  a  broad  range 
In  his  cross-examination  especially  where 
it    is    claimed    that    the    codefendant    has 


been  promised  immunity  In  consideration 
of  his  testimony. — People  v.  Sen  m  its,  7  CaL 
App.  330,  864,  94  Pac.  407. 

2.     Probability  of  story  to  be  considered. 

— There  is  no  legal  compulsion  under  above 
section  commanding  that  full  credit  be 
given  to  defendant  whose  testimony  shows 
circumstances  of  doubt  and  suspicion  at- 
tending his  story  which  gave  basis  for  an 
argument  against  its  probabilities. — County 
of  Sonoma  v.  Stofen,  125  Cal.  32,  37,  57  Pac. 
681. 


§1845.  TESTIMONY  CONFINED  TO  PERSONAL  KNOWLEDGE.  A  wit- 
ness can  testify  of  those  facts  only  which  he  knows  of  his  own  knowledge; 
that  is,  which  are  derived  from  his  own  perceptions,  except  in  those  few  express 
cases  in  which  his  opinions  or  inferences,  or  the  declarations  of  others,  are 

admissible. 

History:     Enacted  March  11,  1872. 


flCOPE  OF  TESTIMONY— PERSONAL 
KNOWLEDGE. 

1.  Hearsay — Statement  in  pleading,  affida- 

vit or  deposition. 

2.  New    trial — Affidavits   upon    information 

and  belief. 
3,4.  Opinion-evidence— As   to   competency. 

See,   ante,    §  1823    and   note. 


1.  Hearsay—Statements  In  pleading;,  af- 
fidavit or  deposition  upon  "Information  and 
belief"  are  no  more  to  be  accepted  as  evi- 
dence in  a  trial  of  an  Issue  of  fact  than  if 
they  were  orally  made.  They  can  amount 
to  no  more  than  mere  hearsay  testimony 
incompetent  for  the  proof  of  a  fact  and, 
therefore,  can  not  serve  as  the  basis  for  a 
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finding  or  raise  a  conflict. — Kullman  v.  Su- 
perior Court,  16  Cal.  App.  276,  114  Pac.  589. 

As  to  hearsay  evidence,  see,  ante,  9  1823, 
note  Part  V;  4  L.  R.  A.  Complete  Dig.  p. 
4204.    85  986-997. 

2.  Neir  trial— Affidavits  upon  Informa- 
tion and  belief  do  not  constitute  compe- 
tent or  proper  evidence  in  case  of  applica- 
tion for  new  trial  on  ground  of  misconduct 
of  jury.— Gay  v.  Torrance,  145  Cal.  144,  152, 
"78  Pac.  540.  See  People  v.  Tarm  Poi,  86 
Cal.  225,  281,  24  Pac.  998;  People  v.  FIndley, 
132  Cal.  301,  303,  64  Pac.  472. 

3.  Opinion-evidence — Want  of  knowledge 
of  danger  of  electricity  on  part  of  son  can 
not  be  testified  to  by  mother,  where  it  is 
shown  that  her  statement  is  based  solely 
on  fact  son  had  always  lived  with  her  and 
had  never  told  her  he  had  such  knowledge. 
— Sneed  v.  Marysville  Gas  &  Blec.  Co.,  149 
Cal.  704,  87  Pac.  376. 

As  to  opinion-evidence,  see,  also,  ante, 
§  1823,  note  Part  IV,  2;  4  I*  R.  A.  Complete 
Dig.  p.  4163,   §5  852-947. 

•  4.  "This  [the  above}  section  Is  inaccu- 
rate, so  far  as  it  refers  to  the  admission  of 
the  declarations  of  others  as  an  exception. 


In  such  case  the  witness  testifies  merely 
to  the  making  of  the  declaration,  which  he 
must  have  heard  in  order  to  be  a  competent 
witness  to  testify  to  it,  and  hence,  the  fact 
to  which  he  testifies  is  a  fact  within  his 
own  knowledge,  derived  from  his  own  per- 
ceptions. With  respect  to  opinions  and  in- 
ferences, the  only  except  ins  to  this  gen- 
eral rule  at  all  similar  to  the  case  at  bar 
are  the  opinions  of  subscribing  witnesses 
to  a  writing,  and  of  intimate  acquaintances 
of  a  person  as  to  the  sanity  of  such  signer 
or  person  (post,  §  1870,  subd.  10),  and  those 
cases  where,  from  the  nature  of  the  case 
and  the  difficulty  of  accurately  describing 
in  words  the  facts  on  which  the  inference 
or  opinion  is  based,  a  witness  is  allowed 
to  testify  directly  to  the  conclusion  or  in- 
ference that* another  person  was,  on  a  par- 
ticular occasion,  angry,  calm,  agitated,  ex- 
cited, intoxicated,  rational,  or  irrational, 
and  the  like.  Holland  v.  Zollner,  102  Cal. 
638,  36  Pac.  930,  37  Pac.  231;  People  v.  Ma- 
nooglan,  141  Cal.  592,  596,  75  Pac.  177;  Peo- 
ple v.  Lavelle,  71  Cal.  351,  12  Pac.  226;  Peo- 
ple v.  Sanford,  43  Cal.  29." — Shaw,  J.,  in 
Sneed  v.  Marysville  Gas  &  Elec.  Co.,  149 
Cal.  704.  87  Pac.  376,  878. 


§  1846.    TESTIMONY  TO  BE  IN  PRESENCE  OF  PERSONS  AFFECTED. 

A  witness  can  be  heard  only  upon  oath  or  affirmation,  and  upon  a  trial  he  can 
be  heard  only  in  the  presence  and  subject  to  the  examination  of  all  the  parties, 
if  they  choose  to  attend  and  examine. 

History:    Enacted  March  11,  1872. 

1.    Letters. — In  cases  mentioned  in  above  subject   to    examination    of   parties,   and   Is 

section    a    letter    is    an    ex    parte    written  inadmissible. — Jones  v.  Duchow,  87  Cal.  109, 

statement    of    witness    not    under    oath    or  113,  23  Pac.  371. 
affirmation,  and  not  made  in  presence  and 


§  1847.  WITNESS  PRESUMED  TO  SPEAK  THE  TRUTH.  A  witness  is 
presumed  to  speak  the  truth.  This  presumption,  however,  may  be  repelled  by 
the  manner  In  which  he  testifies,  by  the  character  of  his  testimony,  or  by  evi- 
dence affecting  his  character  for  truth,  honesty,  or  integrity,  or  his  motives, 
or  by  contradictory  evidence;  and  the  jury  are  the  exclusive  judges  of  his 

credibility. 

History:    Enacted  March  11,  1872. 


PRESUMPTION  AS  TO  TRUTH  OP  TES- 
TIMONY—CHARACTER, INTEREST, 
NOTICE,  ETC. 

1.  Appearance  of  witness — On  stand. 

2, 3.  Same — Instruction  as  to  his  credibility. 

4.  Appeal — Verdict  conclusive. 

5.  Bad  reputation  or  conviction  of  felony 

— Not  bar  to  belief. 

6.  Character  of   witness  —  May  be   sup- 

ported by  testimony. 

7.  Construction  of  section — Instruction  to 

JUT- 

8.  Same  —  Motive   referred   to   in   abov* 

section. 


9.  Conviction  of  felony  —  Instruction  re- 
garding. 

10.  Court  is  not  limited — In  instructions. 

11.  To  circumstances  enumerated  in  above 

section. 

12.  Credibility  of  witness — Instruction  re- 

garding. 

13.  Same — Same — Not  one  of  fact. 
14, 15.  Same — Same — Province  of  jury. 

16, 17.  Same — Same — Province  of  trial  court. 

18.  Same — Interested  party. 

19.  Defendant  as  witness — In  general. 

20.  Same — Instructions  regarding. 
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21.  Effect  of  motive  on  credibility  of  wit- 

ness. 

22.  Findings   of   trial   court  —  Conflicting 

evidence — Conclusive  on  appeal. 

23.  Good    character  —  Admission    of    evi- 

dence of. 

24.  Good    reputation    of    defendant — Pre- 

sumption— Instructions. 

251  Immaterial  error — Refusal  of  the  court 
to  give  the  jury  a  charge. 

26.  Inquiry    for    purpose    of    impeaching 

witness — To  what  extends. 

27.  Instruction  to  jury — As  to  testimony — 

When  erroneous. 

28.  Intelligence  of  witness — May  be  con- 

sidered. 

29.  Interest  and  bias — Charge  of  the  court. 

30,  31.  Interest  or  prejudice — Instruction  re- 
garding. 
32.  Jury  sole  judges  of  when  presumption 
is  removed. 

33,34.  Motives,  etc. — Bequest  for  an  instruc- 
tion. 

See,  ante,  §  1823  and  note;  post,  5  2061 
and   note. 

1.  Appearance    of    witness— On    stand    Is 

but  one  of  elements  going:  to  make  up  man- 
ner In  which  he  testifies,  thus  affecting  his 
credibility. — Fries  v.  American  Lead  Pencil 
Co.,   141   Cal.   610.   615,  75  Pac.   164. 

2.  Same— Instruction  as  tp  his  credibil- 
ity.— Instruction  which  says  Jury  are  to 
judge  of  credibility  of  witness  by  appear- 
ance of  witness,  as  he  was  presented  to 
them,  is  not  only  not  law,  but  is  in  hos- 
tility to  law. — Fries  v.  American  Lead  Pen- 
cil Co..  141  Cal.   610,  615,  75  Pac.  164. 

3.  Where  the  court,  in  an  instruction  to 
jury  as  to  credibility  of  witness,  said  "you 
are  to  Judge  of  that  by  appearance  of  wit- 
ness," it  was  error.  This  is  departure  from 
plain  and  explicit  language  of  law. — Fries 
v.  American  Lead  Pencil  Co.,  141  Cal.  610, 
615,  75  Pac.  164. 

4.  Appeal  —  Verdict  conclusive. — While 
above  section  declares  the  manner  in  which 
a  witness  may  be  impeached  the  jury  is 
the  sole  Judge  of  his  credibility  and  where 
the  trial  judge  and  Jury  conclude  that  a 
witness  who  was  impeached  is  entitled  to 
full  credit  their  conclusion .  is  not  open  to 
review  on  appeal. — Estate  of  Gird,  157  Cal. 
534,  542,   108  Pac.  499. 

5.  Bad  reputation  or  conviction  of  felony 

Not  bar  to  belief. — The  Jury  may  believe 

witness  has  told  truth  notwithstanding  fact 
is  established  of  his  general  bad  reputation 
for  truth  and  integrity  and  notwithstand- 
ing proof  of  his  conviction  of  felony. — 
People  v.  McLane,  60  Cal.   412,  413. 

As  to  conviction  of  felony  and  Instruction 
relative  to  effect  of,  see  par.  9,  this  note. 

6.  Character  of  witness— May  be  sup- 
ported by  testimony  of  his  good  character 
where  his  character  has  been  impeached 
or    attempted    to    be    impeached    upon    his 


examination  by  proof  of  his  conviction  of 
felony. — People  v.  Amanacus,  50  Cal.  233, 
235. 

7.  Construction  of  section  —  Instruction 
to  jury. — The  code  provisions  found  in 
above  section  and  in  sections  2051,  2052  and 
2061,  post,  embody  all  that  is  necessary  for 
court  to  say  for  enlightenment  of  jury  upon 
these  matters. — People  v.  Chad  wick,  143 
Cal.   116,   127,  76  Pac.  884. 

8.  Same— Motive  referred  to  in  above 
section. — The  motive  to  which  above  sec- 
tion refers  when  it  declares  that  the  pre- 
sumption that  a  witness  speaks  the  truth 
may  be  repelled  by  evidence  affecting  his 
motives,  means  the  motive  arising  from 
relationship,  interest,  bias  and  prejudice. — • 
National  Oil  Refining  Co.  v.  Producers'  Re- 
fining Co.,  169  Cal.  740,  147  Pac.  963. 


9.  Conviction  of  felony— Instruction 
g-ardins;. — It  is  error  to  charge  jury  that 
former  conviction,  necessarily,  and  as  a 
matter  of  law,  deprives  witness  of  any  por- 
tion of  credit  presumptively  due  to  his 
testimony. — People  v.  McLane,  60  Cal.  412„ 
413. 

An  to  bad  reputation  or  conviction  of 
felony  not  belnn;  a  bar  to  belief  of  testi- 
mony* see  par.  5,  this  note. 

10.  Court  Is  not  limited— In  instructions 

as  to  the  effect  of  the  circumstances  sur- 
rounding the  witness  to  those  facts  and 
circumstances  enumerated  In  above  sec- 
tion.— People  v.  Matexuski,  11  Cal.  App.  465, 
467,   105    Pac.    425. 

11.  Same— -To  circumstances  enumerated 
in  above  section. — The  intelligence  of  wit- 
ness may  be  taken  into  consideration  as 
having  some  bearing  upon  amount  of  cre- 
dence to  be  given  his  testimony. — People 
v.   Miles,   143  Cal.   636,   640,  77  Pac.   666. 

12.  Credibility  of  witness  —  Instruction 
ren-ardfnn*. — An  instruction  regarding  cred- 
ibility of  witness,  if  kept  within  proper 
limits,  is  of  no  real  benefit  to  prosecution, 
and  if  pushed  beyond  those  limits,  is  erro- 
neously prejudicial  to  defendant.  Justice 
would,  therefore,  be  more  surely  accom- 
plished If  no  instruction  at  all  were  given, 
and  question  of  credibility  of  defendant 
or  other  witness  were  left  entirely  to  jury, 
where  It  belongs. — People  v.  Van  Ewan. 
Ill  Cal.  144,  149,   193,  43  Pac.  620. 

As  to  credibility  of  witnesses  In  criminal 
actloas  and  Instructions  of  tbe  court  in  re- 
lation thereto,  see  People  v.  Van  Ewan,  111 
Cal.  144,  149,  43  Pac.  520. 

13.  Same— Same — Not    one    of    fact. — An 

instruction  by  the  court  which  clearly  ex- 
plains to  the  jury  how  and  in  what  manner 
they  should  consider  the  evidence  and  the 
testimony  of  any  witness  testifying  in  the 
cause,  also  explaining  the  tests  whereby 
the  credibility  of  any  witness  might  be 
determined  by  the  Jury,  concluding  with 
the  statement  that  a  witness  is  presumed 
to  speak  the  truth,  that  such  presumption 
may  be  repelled  by  the  manner  in.  which  he 
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testifies,  "his  interest  in  the  case,  if  any,  or 
his  bias,  or  prejudice,  if  any/'  is  not  viol- 
ated by  the  words  quoted  for  the  reason 
that  it  is  a  general  or  abstract  instruction 
and  refers  to  no  particular  witness,  and 
with  the  quoted  words,  has  often  been 
given  and  very  properly  held  not  to  be 
obnoxious  to  exception  by  reason  thereof. 
— People  v.  Stennett,  —  Cal.  App.  — ,  197 
Pac.  372,  following  the  doctrine  in  People 
v.  Amaya,  134  Cal.  531,  646,  66  Pac.  794; 
People  v.  Sheffield,  9  Cal.  App.  130,  98 
I'ac.  67. 

14.  Same— Same— Province  of  jorr. — The 

legislature  has  ordained  that  the  jury  are 
the  exclusive  judges  of  the  credibility  of 
the  witnesses. — People  v.  Haydon,  18  Cal. 
App.  543,  554,  123  Pac.  1102. 

As  to  Jury  sole  judges  whether  presump- 
tion removed,  see  par.  32,  this  note. 

15.  The  credibility  of  witnesses  and  all 
questions  of  fact  are  matters  exclusively 
for  the  determination  of  the  jury. — People 
v.  Stephens,  29  Cal.  App.  616,  157  Pac.  570. 

14*.     Same     Same—Province  of  trial  court. 

— It  is  within  the  province  of  the  trial  court 
to  determine  what  weight  and  credit  should 
be  given  to  the  testimony  of  any  witness, 
and  the  appellate  court  may  not  control  the 
conclusion  or  finding  of  the  lower  court 
denying  credence  to  the  testimony  of  a 
witness  unless  It  appears  that  there  is 
nothing  which  at  all  impairs  its  accuracy. 
— Cox  v.  Schnerr,  172  Cal.  371,  156  Pac.  509. 

17.  The  credibility  of  a  witness  is  a 
matter  for  the  consideration  of  the  trial 
court,  and  will  not  be  considered  on  appeal. 
— Clinton  Fireproofing  Co.  v.  Oranfleld,  28 
Cal.  App.  826,  152  Pac.  317. 

18*  Same  —  Interested  party. — Where  a 
testimony  s  of  a  representative  of  the  de- 
fendant was  evasive  and  illusive,  and  ap- 
parently not  genuine,  and  was  in  conflict 
with  the  positive  testimony  of  the  plaintiff, 
the  trial  court  was  justified  in  resolving 
the  conflict  in  favor  of  the  plaintiff.— 
Knight  v.  Bentel,  39  Cal.  App.  602,  179  Pac. 
406. 

It.     Defendant   an   witness-— In   general. — 

The  rule  laid  down  by  above  section  ap- 
plies to  a  defendant  when  he  takes  the 
stand  as  a  witness  the  same  as  to  any 
other  witness. — People  v.  Tomalty,  14  Cal. 
App.  224,  111  Pac.  613. 

20.     Same  —  Instruction     regarding.  —  An 

Instruction  which  calls  attention  of  jury 
to  fact  that  defendant  is  on  trial  and  to 
what  motives  evidence  may  disclose  wit- 
ness to  have,  is  erroneous. — People  v.  El- 
lenwood,   119  Cal.  166,  171,  51  Pac.  553. 

SI.  Effect  of  motive  on  credibility  of 
witness* — The  cases  in  which  motive,  apart 
from  its  establishment  by  interest,  rela- 
tionship, bias  or  prejudice,  and  aside  from 
criminal  cases,  becomes  a  proper  subject- 
matter  of  Inquiry,  are  ones  where  it  is 
held  that  malice  or  a  malicious  motive  may 
make  an  otherwise  lawful  act  unlawful  and 


actionable. — National  Oil  Refining  Co.  v. 
Producers'  Refining  Co.,  169  Cal.  740,  147 
Pac.   963. 

A*  to  Instruction  an  to  motive  of  witness, 

see  pars.  33,  34,  this  note. 

22.  Findings  of  trial  court— Conflicting 
evidence— Conclusive  on  appeal. — In  an  ac- 
tion to  have  it  determined  that  a  remainder 
dependent  upon  a  life  estate  be  annulled 
on  appeal,  notwithstanding  the  fact  the 
appellate  court  might  htfve  reached  a  dif- 
ferent conclusion  in  regard  to  the  existence 
of  an  alleged  agreement  on  the  part  of  th<# 
plaintiff  in  regard  to  the  consideration 
for  the  conveyance,  such  appellate  court 
can  not  substitute  its  judgment  for  that  of 
the  trial  court  in  such  a  case.  The  judge, 
who  sat  and  heard  the  witness,  was  best 
qualified  to  determine  whether  or  not  the 
presumption  that  a  given  witness  told  the 
truth  in  regard  to  a  single  conversation 
out  of  the  hearing  of  all  other  persons, 
was  repelled  by  the  manner  in  which  she 
testified,  or  by  the  character  of  her  tes- 
timony, under  the  provisions  of  the  above 
section  and  of  subdivisions  2,  3,  and  6  of 
section  2061,  post. — Crulckshank  v.  Vogh, 
—  Cal.  App.  — ,  192  Pac.  86. 

23.  Good  character— Admission  of  evi- 
dence of  good  character  of  a  witness  where 
the  same  was  not  admissible  is  not  justi- 
fied or  rendered  non-prejudloial  by  the 
presumption  stated  in  above  section. — Title 
Ins.  &  T.  Co.  v.  Ingersoll,  153  Cal.  1,  9,  94 
Pac.  94. 


Good  reputation  of  defendant—] 
sumption  —  Instruction** — A  reques  ted  i  n  - 
struction  that  "the  law  presumes  that  the 
defendant  has  a  good  reputation  for  truth, 
honesty,  and  integrity"  does  not  conform  to 
the  requirements  of  the  above  section. — 
People  v.  Hopper,  42  Cal.  App.  499,  183  Pac. 
836. 

25.  Immaterial  error  —  Refusal  of  the 
court  to  give  the  jury  a  charge  embodying 
such  a  "common-place"  as  that  the  value 
of  testimony  may  be  affected  by  evidence 
of  a  motive  which  would  naturally  tend  to 
induce  the  statement  of  an  untruth,  fur- 
nishes no  ground  for  the  reversal  of  a 
judgment. — People  v.  Machuca,  158  Cal.  62, 
109  Pac.  886. 

28.  Inquiry  for  purpose  of  Impeaching 
witness  To  what  extend*. — For  purpose  of 
impeaching  witness  since  adoption  of  above 
section,  an  Inquiry  is  not  confined  to  repu- 
tation for  truth  and  veracity,  but  may  ex- 
tend to  his  general  reputation  for  truth, 
honesty,  and  integrity. — Heath  v.  Scott,  65 
Cal.  548,  551,  4  Pac.  557. 

Aa  to  Impeaching  witness.  In  general,  see. 
post,   99  1879,   2051.   2052,  2061  and  notes. 

27.  Instruction  to  jury— As  to  testimony 
—When  erroneous. — There  is  no  necessity 
or  justification  for  instructing  Jury  that 
witness  may  lie.  The  fact  that  they  some- 
times do  is  like  other  facts  for  consider- 
ation of  jury,  and  there   is  no  rule  of  law 
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Involved  in  proposition.  The  only  presump- 
tion known  to  law  is  that  witnesses  speak 
the  truth. — People  v.  O'Brien,  130  Cal.  1, 
10,  62  Pac.  297. 

28.  Intelligence  of  witness— May  be  coa- 
afdered. — Where  court  stated  in  an  instruc- 
tion to  jury  regarding  credibility  of  wit- 
ness not  only  substance  of  above  section, 
but  added  also  "his  degree  of  Intelligence," 
it  was  held  proper.  The  court  was  not 
limited  to  circumstances  enumerated  in 
above  section.  The  intelligence  of  witness 
may  well  be  taken  into  consideration  as 
having:  some  bearing:  on  amount  of  credence 
to  be  given  his  testimony. — People  v.  Miles, 
143  Cal.  636,  640,  77  Pac.  666.  See  People  v. 
Amaya,  184  Cal.  631,  540,  66  Pac.  794. 

20.  Interest  and  bias  —  Charge  of  tae 
court  "that  the  presumption  that  a  witness 
speaks  the  truth  may  be  repelled  by  his 
interest  in  the  case  if  any,  or  his  bias  or 
prejudice  if  any,"  while  it  goes  beyond 
above  section  is  not  therefore  error,  for  It 
amounts  only  to  telling  the  jury  that  In- 
terest and  bias  may  be  considered  in 
weighing  the  testimony  as  undoubtedly 
may  be  done. — People  v.  Sheffield,  9  Cal. 
App.  130,  132,  98  Pac.  67. 

80.  Interest  or  prejudice  —  Instruction 
regarding;. — If  an  instruction  as  to  credi- 
bility of  witness  adds  words  "Is  interested 
in  the  case,  or  is  prejudiced  against  one 
of  parties,"  no  particular  witness  should 
be  singled  out,  but  proposition  should  be 
general  and  abstract,  and  is  then  proper. — 
People  v.  Amaya,  184  Cal.  631,  640,  66  Pac. 
794. 

31.  Where  Judge  instructs  jury  in  lan- 
guage of  above  section,  adding  words  "Is 
interested  In  the  case,  or  is  prejudiced 
against  one  of  the  parties,"  it  is  not  error, 
as    it   amounts   only    to    telling   them    that 


interest  and  bias  may  be  considered  by 
them  in  hearing  testimony,  as  undoubtedly 
may  be  done. — People  v.  Amaya,  134  Cal. 
631,  640,  66  Pac.  794. 


Jury  sole  Judgres  of  when  presump- 
tion Is  removed. — Whether  presumption  la 
removed  by  evidence  is  matter  in  which 
jury  are  exclusive  judges.  A  witness  may 
be  impeached  by  testimony  or  evidence  con- 
tradictory of  or  rendering  Incredible  his 
statements,  or  by  evidence  of  bad  reputa- 
tion for  veracity,  etc.  But  it  is  for  Jury 
to  determine  whether  particular  witness 
has  spoken  the  truth. — People  v.  McLane, 
60  Cal.  412,  418. 

As  to  province  of  jury*  see  pars.  14,  16, 
this  note. 

As  to  jury  sole  Judgres  of  effect  and  value 
of  evidence,  see,  post,   §  2061   and   note. 

33.  Motives,  etc.— Request  for  an  Instruc- 
tion that  jury  in  passing  upon  credibility 
of  witnesses  have  a  right  to  take  into  con- 
sideration their  motives,  fears  or  hopes,  if 
any  have  been  proved,  is  sufficiently  cov- 
ered by  a  reading  of  above  section.  "Fear 
or  hopes"  but  express  an  amplification  of 
"motives"  and  really  add  nothing  to  the 
meaning  of  above  section. — People  v.  Glass, 
168  Cal.  660,  112  Pac.  281. 

As  to  effect  of  motive  or  credibility  of 
witness,  see  par.  21,  this  note. 

34.  In  prosecution  for  rape  it  is  com- 
petent for  the  defendant  to  show  on  cross- 
examination  of  the  prosecutrix  that  at  the 
time  she  made  the  complaint  against  the 
defendant  she  was  under  arrest  and  on  a 
charge  of  vagrancy,  and  was  threatened 
that  if  she  did  not  make  It  she  would  be 
committed  to  a  reformatory,  as  tending  to 
show  motive,  etc. — People  v.  Mitchell,  6  Cal. 
App.  46,  47,  89  Pac.  863. 


§  1848.    ONE  PERSON  NOT  AFFECTED  BT  ACTS  OF  ANOTHER.    The 

right  of  a  party  can  not  be  prejudiced  by  the  declaration,  act,  or  omission  of 
another,  except  by  virtue  of  a  particular  relation  between  them;  therefore, 
proceedings  against  one  can  not  affect  another. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  380;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  240,  held  unconstitutional,  see  his- 
tory, S  5  ante. 


ACTS  OF  DECLARATIONS  OP 
ANOTHER. 

1.  Admissions  of   one   person  —  Not  binding 

upon  others. 

2.  Community  property — Declarations  of  wife. 

3.  Same — Married  woman  in  trade — Presump- 

tion. 

4.  Same — Use  of  property  by  wife — Instruc- 

tions. 

5.  Declarations,  etc.,  of  third  person — Not  ad- 

missible. 

6.  Legatees  and  devisees — Acts  and   declara- 

tions of  one  legatee  or  devisee. 

See,  ante,  §  1823  and  note. 


1.  Admlmloas  of  oae  peraoa— -Not  blad- 
ing; apoa  others. — The  declarations  of  the 
contestee  of  a  will,  as  one  legatee,  made 
without  the  presence  of  the  other  legatees, 

are  hearsay,  and  not  binding:  upon  them. 

Estate  of  Lavenburg,  161  Cal.  546,  119  Pac. 
915. 

2.  Commonlty  property — Declaration*  of 
wife  made  in  absence  and  without  knowl- 
edge of  her  husband  can  not  be  held  to 
raise  an  estoppel  where  his  title  to  com- 
munity property  is  Involved. — Bashore  v. 
Parker,  146  Cal.  525,  629,  80  Pac.  707.  See 
Paden  v.  Goldbaum,  4  Cal.  Unrep.  767,  37 
Pac.  759;  Rowe  v.  Hibernia  Sav.  &  L.  Boc 
134  Cal.  403,  66  Pac.  669. 
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8.  Same— -Married  woman  in  trade- 
sramptlon. — When  married  woman  engages 
in  trade,  It  Is  presumed  to  be  with  funds  of 
community,  and  burden  of  proof  is  on  per- 
son asserting  property  to  be  her  separate 
property. — Bash  ore  v.  Parker,  146  Cal.  525, 
529,  80  Pac.  707.  See  Jacobs  v.  Scott,  63 
Cal.  74;  Chaffee  v.  Browne,  109  Cal.  211,  41 
Pac.  1028;  Manning-  v.  Burke,  107  La.  456, 
31  So.  862. 

4.  Same  —  Use  of  property  by  wife-— In- 
structions.—  Where  court  instructed  Jury 
"if  a  husband  permitted  his  wife  to  use  his 
money  and  property,  real  and  personal,  as 
her  own,  for  considerable  period  of  time — 
she  incurring  obligations  and  obtaining 
credit  upon  faith  and  upon  belief  on  part 
of  those  from  whom  she  obtains  such  credit 
that  property  is  her  own — husband  will  be 
estopped  from  claiming  such  property 
against  those  extending  such  credit,"  it  was 


held    erroneous.  —  Bashore    v.    Parker,    146 
Cal.  525,  529,  80  Pac.  707. 


5.  Declarations,  etc.,  of  third 
Not  admissible. — The  declarations  of  a  third 
person  are  not  admissible  in  evidence 
against  a  party  to  the  litigation,  in  the 
absence  of  any  showing  of  agency  or  au- 
thority on  the  part  of  declarant. — Flick- 
fnger  v.  Wren  Investment  Co.,  172  Cal.  132, 
155  Pac.  627. 

6.  Legatee*  and  devisees—  Acts  and  dec- 
larations of  one  legatee  or  devisee  are  not 

admissible  to  show  mental  incapacity;  since 
the  interests  of  such  legatees  and  devisees 
are  several  and  not  joint,  and  it  would  be 
unjust,  under  these  circumstances  to  allow 
the  interest  of  one  to  be  affected  by  the 
acts  and  declarations  of  another  with 
whom  he  is  not  in  privity. — Estate  of  Dol- 
beer,   149  Cal.  245,   86  Pac.  695. 


§1849.    DECLARATIONS   OF  PREDECESSOR   IN   TITLE  EVIDENCE. 

"Where,  however,  one  derives  title  to  real  property  from  another,  the  declara- 
tion, act,  or  omission  of  the  latter,  while  holding  the  title,  in  relation  to  the 
property,  is  evidence  against  the  former. 

History:    Enacted  March  11,  1872. 


DECLARATION  OF  PREDECESSOR. 

1.  Boundaries — Estoppel  to  deny. 

2.  Same — Limitations  of. 

3.  Common-law  rule — In  general. 

4.  Same — Retained  by  code. 

5.  Community    and    separate    property — 

Declaration  regarding. 

6, 7.  Declarations  and  acts  of  prior  owner. 

8.  Declarations  in  one's  own  favor — Not 
admissible. 

0,10.  Declarations  of  grantor  while  holding 
title. 

11.  Same  —  Subsequently    made,    not    evi- 

dence. 

12.  Dedication  to  public  use. 

13,14.  Disputed    boundary  —  Declarations    as 
to. 

15.  Effect  of  testimony  not  changed. 

16.  Same — Where  other  evidence  required. 

17.  Extent  of  rule. 

18.  Fraud — Admissibility    of    declarations 

to  prove. 

19.  Grantee's   title — Subject  to   what   re- 

strictions. 

20.  Parol    evidence  —  Title    to    land    can 

neither  be  made  nor  unmade  by. 

21.  Performance   of  act — Declarations   of 

party  while  engaged  in. 

22,23.  Personal  property — Declarations. 

24.  Presence  of  defendants. 

25.  Property  conveyed  must  be  affected. 

26.  Purpose  of  evidence. 

27.  Rules  of  evidence  not  altered. 

?H.  29    Ssone  of  the  testimony. 

C.  C.  P.— 215  8425 


30,31.  Time    at    which    declaration   must   be 
made. 

32, 33.  Same — Subsequent  to  deed. 

See,  ante,  5  1828  and  note. 

1.  Boundaries— Estoppel  to  deny. — Indi- 
cation by  owner  by  marks  upon  the  ground 
of  the  boundaries  of  certain  lots  to  one 
who  afterwards  becomes  a  purchaser 
thereof  will  estop  the  original  owner  from 
denying  such  boundaries. — Powell  v.  Allen, 
155   Cal.    161,    164,   99   Pac.   865. 

As  to  declarations  respecting  disputed 
boundaries,  see  pars.   13,   14,   this  note. 

2.  Sane  —  Limitations  of.  —  Declaration 
that  prior  owner  of  two  mining  claims  ad- 
mitted there  was  unlocated  ground  between 
them,  Is  admissible  under  above  section,  as 
the  declarations  apply  to  the  limitations  of 
the  declarant's  own  claims  though  not  ap- 
plying directly  to  his  own  title. — Morgan  v. 
Myers,  159  Cal.  187,  113  Pac.  153. 

8.  Common-law  rule— In  general. — Under 
common-law  rule,  before  adoption  of  codes, 
evidence  of  declarations  or  admissions  of 
party  in  possession  of  land,  in  relation  to 
his  property  therein,  was  always  admis- 
sible in  evidence  (die.  op.  by  Justice  Mc- 
Kee). — People  ex  rel.  Harris  v.  Blake,  60 
Cal.  497,  511.  See  Draper  v.  Douglass,  23 
Cal.  347;  Pallo  v.  Navarro,  30  Cal.  459;  Mc- 
Fadden  v.  Wallace,  38  Cal.  51:  Fischer  v. 
Bergson,  49  Cal.  294,  295;  McFadden  v. 
Ellmaker,  52  Cal.  348,  349. 

4.  Same— Retained  by  code. — Above  sec- 
tion but  formulates  common  rule  of  evi- 
dence, which  admitted  as  original  evidence 
every  declaration  or  act  accompanying  act 
of  possession,  whether  in  disparagement  of 
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claimant's  title  or  limiting  or  qualifying 
his  possession  (dls.  op.  by  Justice  McKee). 
— People  ex  rel.  Harris  v.  Blake,  60  Cal. 
497,  511. 

5.  Community  and  separate  property- 
Declaration  regarding;. — Declarations  made 
by  husband  to  different  witnesses  that 
money  with  which  property  was  purchased 
belonged  to  wife  as  her  separate  property, 
are  admissible  as  declarations  of  grantor 
made  in  relation  to  property,  while  hold- 
ing title  to  it  against  plaintiff  as  his  gran- 
tee.— Moore  v.  Jones,  63  Cal.  12,  16.  See 
Stanley  v.  Green,  12  Cal.  148;  Ingersoll  v. 
Truebody,  40  Cal.  603;  McFadden  v.  Ell- 
maker,  52  Cal.  348. 

6.  Declarations  and  acta  of  prior  owner. 

— Acts  and  declarations  of  a  grantor,  made 
after  he  has  parted  with  the  title  to  the 
property  and  in  disparagement  of  it,  are  in- 
admissible when  made  in  the  absence  of  the 
grantee,  but  where  the  very  question  at 
issue  is  as  to  whether  the  grantor  had  ever 
parted  with  title,  the  conduct  and  declara- 
tions of  the  grantor  subsequent  to  the  mak- 
ing of  the  deed  are  admissible  as  bearing 
on  the  issue  as  to  whether  there  had  been 
a  delivery  of  the  deed. — Williams  v.  Kldd, 
170  Cal.  631,  Ann.  Cas.  1916E,  708,  151  Pac.  1. 

7.  The  declarations  of  a  prior  owner, 
made  while  he  held  title,  against  his  in- 
terest as  such  owner,  are  admissible  against 
his  successor  in  Interest,  with  regard  to 
personal  property  as  well  as  real  estate. — 
Cooper  v.  Spring  Valley  Water  Co.,  171  Cal. 
158,   153  Pac.   937. 

8.  Declarations  in  one's  own  favor— Not 
admissible  in  evidence  under  above  section 
or  under  succeeding  sections  of  code  relat- 
ing to  declarations  against  interest  as 
parts  of  transactions,  etc. — Western  Union 
Oil  Co.  v.  Newlove.  145  Cal.  772,  774,  79 
Pac.  542.  See  People  ex  rel.  Harris  v. 
Blake,  60  Cal.  497,  610,  511;  Taylor  v.  Mc- 
Conigle,  120  Cal.  123,  126,  127.  52  Pac.  169; 
Williams  v.  Harter,  121  Cal.  47,  52,  53  Pac. 
405. 

9.  Declarations  of  grantor  while  holding 
title. — Parol  evidence  of  declarations  by 
the  grantor,  while  holding  the  title,  are 
admissible  in  a  suit  to  declare  a  construc- 
tive trust  as  to  the  property  against  the 
grantee. — Tench  v.  McMeekan,  17  Cal.  App. 
21,   118   Pac.    476. 

10.  Declarations  of  predecessor  in  title 
are  admissible  against  a  party  only  when 
made  while  such  predecessor  was  holding 
the  title,  and  such  declarations,  made  after 
parting  with  title,  are  Inadmissible. — Fer- 
guson v.  Basin  Consolidated  Mines,  152  Cal. 
714,   93  Pac.   867. 

11.  Same— Subsequently  made,  not  evl- 
jrnce. — The  declarations  of  a  grantor,  made 
after  the  execution  of  his  conveyance,  can 
not  be  received  to  disparage  his  deed. — 
Bollinger  v.  Bollinger,  154  Cal.  705.  99  Pac. 
196. 

12.  Dedication  to  public  use. — Where  in- 
tention  of   owner   clearly    indicated   by   his 


words  and  acts  to  dedicate  land  for  public 
use,  and  an  acceptance  by  public  of  dedica- 
tion established  by  use  of  land  by  public 
for  purpose  to  which  It  had  been  dedicated, 
are  clearly  manifested,  evidence  of  these 
facts  is  admissible  under  above  section. — 
People  ex  rel.  Harris  v.  Blake,  60  Cal.  497, 
503. 

18.     Disputed    boundary— Declarations    us 

to. — It  Is  established  law  that  In  case  of 
disputed  boundary  line  which  is  In  doubt, 
declarations  of  grantor  at  or  before  time 
of  sale  and  conveyance  are  admissible 
against  both  him  and  parties  claiming 
under  him. — Stanley  v.  Green,  12  Cal.  148: 
McFadden  v.  Wallace,  38  Cal.  61;  McFad- 
den v.  Ellmaker,  52  Cal.  348.  349;  Sharp  v. 
Blankenship,   79   Cal.   411,   413,   21   Pac.   842. 

As  to  estoppel  to  deny  boundary  and 
limitation  thereof,  see  pars.  1,  2,  this  note. 

14.  Statements  made  by  prior  owner  as 
to  boundaries  claimed  by  him  are  admis- 
sible in  action  of  ejectment  to  recover  pos- 
session of  lands  acquired  through  such 
prior  owner. — Austin  v.  Andrews,  71  Cal. 
98,   99.  16  Pac.  646. 

15.  Effect    of    testimony    not    changed. — 

Above  section  does  not  measure  nor  pre- 
scribe effect  to  be  given  to  such  testimony 
when  Introduced,  nor  render  it  efficacious 
to  prove  any  fact  which  could  not  before 
be  established  by  like  testimony. — Frink 
v.  Roe,  70  Cal.  296,  316,  11  Pac.  820. 

16.  Same  — Where  other  evidence  re- 
quired.— Above  section  does  not  make  hid 
oral  declarations  competent  to  prove  that 
which  can  only  be  established  by  writing 
or  give  to  them  an  effect  which  can  only 
be  obtained  by  deed,  or  make  them  admis- 
sible under  an  Issue  to  which  they  are 
foreign.  It  only  makes  them  competent  to 
prove  what  under  law  such  declarations, 
acts,  or  omissions  are  competent  to  prove, 
and  in  cases  to  which  evidence  is  perti- 
nent.— Frink  v.  Roe,  70  Cal.  296,  318,  li 
Pac.  820. 

17.  Extent  of  rule. — Rule  admits  decla- 
rations as  original  evidence  against  him 
and  those  claiming  under  .him  qualifying 
presumption  arising  from  possession;  but  it 
excludes  declarations  or  admissions  to 
prove  disclaimer  of  title  or  to  prove  or 
disprove  title  (dis.  op.' by  Justice  McKee). — 
People  ex  rel.  Harris  v.  Blake,  60  Cal. 
497,  511.  See  Jackson  ex  d.  Burr  v.  Shear- 
man, 6  John  (N.  Y.)  19,  21;  Jackson  ex  d. 
Van  Alen  v.  Vosburgh,   7  John   (N.  Y.)   186. 

18.  Fraud— Admissibility  of  declarations 
to  prove. — In  actions  to  set  aside  convey- 
ances by  which  title  passes,  upon  ground 
of  fraud,  where  question  is  not  as  to  the 
fact  of  conveyance,  but  animus  with  which 
It  was  made,  declarations  of  parties  are 
admissible  to  establish  fraud. — Frink  v. 
Roe,    70   Cal.   296,    314,    11    Pac.   820. 

19.  Grantee's  title— Subject  to  what  re- 
strictions.— Those  claiming  under  grantor 
are  considered  as  standing  in  his  place, 
and  as  having  taken  title  cum  onere,  sub- 
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ject  to  same  charges  and  restrictions  which 
attached  to  it  in  his'  hands.  If  his  declara- 
tions in  their  purport  restrict  his  own 
premises  or  lessen  his  own  title,  they  are 
admissible. — Stanley  v.  Green,  12  Cal.  148; 
Ballo  v.  Navarro,  33  Cal.  459;  People  ex  rel. 
Harris  v.  Blake,  *60  Cal.  497;  Sharp  v. 
Blankenship,  79  Cal.  411,  21  Pac.  842;  Wil- 
liams v.  Harter,  121  Cal.  47,  52,  53  Pac.  405. 

20.  Parol  evidence  —  Title  to  land  can 
■either  be  made  sor  unmade  by  parol  evi- 
dence; nor  can  such  evidence  be  used  to 
impair  or  destroy  record  title  (dis.  op.  by 
Justice  McKee). — People  ex  rel.  Harris  v. 
Blake,  60  Cal.  497,  511.  See  Jackson  ex  d. 
White  v.  Cary,  16  John  (N.  Y.)  302,  303; 
Pitts  v.  Wilder,  1  N.  Y.  525;  Gibney  v. 
Marchay,  34  N.  Y.  801;  Dodge  v.  Friedman's 
Sav.  &  T.  Co.,  93  U.  S.  379,  383,  23  L.  ed.  920. 

As  to  parol  evidence,  see,  ante,  §  1823, 
note  Part  VI. 

21.  Performance  of  act— Declaration*  of 
party  while  en*-aa*ed  la  performance  of  act, 
and  illustrating*  object  and  intent  of  its 
performance,  are  admissible  in  evidence. — 
Talt  v.  Hall.   71  Cal.  149,  152,   12   Pac.   391. 

As  to  declarations  of  former  owner  of 
personal  property,  see  note  42  Am.  Dec. 
80,  81. 

22.  Personal     property  —  Declarations.  — 

Above  section  is  not  limited  to  declarations 
and  admissions  as  to  real  property,  but  in- 
cludes personal  property. — Smith  v.  Goethe, 
159  Cal.  686,  11  If  Pac.  223. 

23.  The  declarations  or  admissions  made 
by  the  grantor  of  personal  property  while 
the  owner  thereof  may  be  given  in  evidence 
against  the  grantee. — Smith  v.  Goethe,  159 
Cal.  686,  115  Pac.  22S. 


24.  Presence  of  defendants.  —  Declara- 
tions not  against  Interest  and  not  shown 
to  have  been  uttered  in  presence  of  defen- 
dants, or  of  their  predecessor  in  title,  are 
properly  excluded  from  consideration.—* 
Thaxter  v.  Inglis,  121  Cal.  593,  594,  54 
Pac.  86. 

25.  Property  conveyed  most  be  affected. 

— The  declarations,  acts,  and  omissions  of 
grantor  which  are  made  evidence  against 
grantee  by  terms  of  section  must  be  decla- 
rations, acts,  or  omissions  in  relation  to 
real  property  conveyed.  —  Tompkins  v. 
Crane,  50  Cal.   478,  480. 

26.  Purpose  of  evidence. — This  evidence 
is  only  admissible:  First,  as  against  those 
claiming  land  under  person  making  decla- 
ration; and  second,  to  show  character  of 
his  possession.  Being  in  possession  law 
presumed    that    he    was    owner    in    fee    of 


land;  but  that  presumption  is  subject  to 
be  overcome  by  declarations  or  admissions 
made  on  land  showing  lesser  or  different 
interest  (dis.  op.  by  Justice  McKee). — Peo- 
ple ex  rel.  Harris  v.  Blake,  60  Cal.  497,  511. 

27.  Rales    of    evidence   mot    altered. — We 

do  not  understand  that  it  was  intention  of 
legislature  by  above  section  to  vary  or 
alter  rules  of  evidence  existing  prior  to 
statute,  and  above  section  must  be  con- 
strued in  connection  with  preceding  one. — 
Frink  v.  Roe.  70  Cal.  296,  314,  11  Fac.   820. 

28.  Scope  of  the  testimony  Is  not  en- 
larged by  above  section.  Any  declarations, 
acts,  or  omissions  of  grantor  while  holding 
title  in  relation  to  property,  and  which 
could  have  been  introduced  against  him 
while  owner,  may  be  introduced  against  his 
grantee;  nothing  more. — Frlnk  v.*  Roe,  70 
Cal.  296,  315,   11  Pac.  820. 

29.  Above  section  should  not  be  construed 
to  enlarge  class  of  cases  in  which  before 
code  declarations,  acts,  or  omissions  of 
holder  of  legal  title  were  admissible  at 
common  law  against  himself,  but  rather  to 
permit  declarations,  acts,  and  omissions  of 
grantor  to  be  introduced  precisely  as 
though  he  had  retained  title  and  was  party 
to  action. — Frlnk  v.  Roe,  70  Cal.  296,  315, 
11  Pac.  820. 

SO.  Time  at  which  declaration,  must  be 
made. — The  declarations  of  grantor  made 
after  grant  are  not  admissible  in  evidence 
against  grantee.  The  declarations,  etc.,  of 
grantor  of  real  property  must  be  made 
while  holding  the  title,  to  be  admissible  as 
evidence  against  grantee. — Emmons  v.  Bar- 
ton. 109  Cal.  662,  670,  42  Pac.  303.  See 
Tompkins  v.  Crane,  50  Cal.  478;  Ord  v.  Ord. 
99  Cal.  523,  34  Pac.  83;  Bury  v.  Young,  98 
Cal.  446,  35  Am.  St.  Rep.  186,  33  Pac.  338. 

31.  Declarations  of  an  owner  of  land  in 
disparagement  of  title  are  admissible 
against  him  and  those  claiming  under  him, 
if  made  while  title  stood  in  him,  but  are 
Inadmissible  when  made  after  he  parted 
with  title. — Frink  v.  Roe,  2  Cal.  Unrep. 
491,   7   Pac.   481,   486. 

82.  Same— Subsequent  to  deed.  —  Subse- 
quent declarations  and  acts  by  grantor  for 
purpose  of  sustaining  his  deed  are  admis- 
sible to  show  his  Intention  in  delivering 
It. — Dean  v.  Parker,  88  Cal.  283,  26  Pac.  91; 
Ord  v.  Ord,  99  Cal.  623,  624,  34  Pac.  83. 

33.  Grantor  will  not  be  permitted  to  dis- 
parage his  deed  by  declarations  made  or 
acts  done  by  him  in  his  own  interest  sub- 
sequent to  its  execution. — Bury  v.  Young, 
98  Cal.  446,  35  Am.  St.  Rep.  186,  33  Pac.  338; 
Ord  v.  Ord,  99  Cal.  523.  525,  34  Pac.  83. 


§1860.  DECLARATIONS  WHICH  ARE  A  PART  OF  THE  TRANSAC- 
TION. Where,  also,  the  declaration,  act,  or  omission  forms  part  of  a  trans- 
action, which  is  itself  the  fact  in  dispute,  or  evidence  of  that  fact,  such  declara- 
tion, act,  or  omission  is  evidence,  as  part  of  the  transaction. 

History:     Enacted  March  11,  1872. 
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DECLARATIONS  PART  OP  RES  GESTJE. 

1.  Action  on  note — Death  of  payee — Pay- 

ment— Evidence. 

2.  Agent  or  servant — Declarations  of. 

3.  Assault  —  Language  used  at   time  of 

making. 

4.  Community    or    separate    property  — 

Declaration  of  husband. 

5.  Conclusions  of  law. 

6.  Condition    of    deceased  —  Declarations 

made  by  deceased. 

7.  Conspiracy — Communications  from  one 

alleged  conspirator  to  .another. 

8.  Contest  of  will  —  Declarations  of  de- 

ceased. 

9.  Declarations  of  deceased — As  part  of 

res  gestae  in  trial  for  murder. 

10, 11.  Same — Declarations    of   deceased   tes- 
tator. 

12. 13.  Dying  declarations. 

14.  Hearsay — Mere  rehearsal  of  what  de- 
ceased said. 

15, 16.  Intention  of  act — Declarations  of. 

17.  Inventory  of  estate — Signed  and  sworn 

to  by  executrix. 

18.  Motives  of  act. 

19.  Purchaser  at  time  of  purchase. 

20.  Res  gestae — As  to  what  admissible  as. 

21.  Same — Same — Limitation  of  rule. 

22.  Same — Hearsay  evidence  of. 

23.  Residence — Declarations  as  to  intention 

to  change. 

24.  Sale   to    defraud   creditors  —  Declara- 

tions made  by  vendor. 

25.  Scope  of  doctrine. 

26.  Servant  guilty  of  negligence — Declara- 

tions of. 

27,  28.  Time  of  making  declaration. 

29.  Same  —  Declarations    made   after    act 
has  been  fully  consummated. 

30,  31.  Same — Example. 

32.  Verbal   declarations   admissible — Time 
of  making. 

See,  ante,  §  1823  and  note. 

1.  Action  on  note— Death  of  payee — Pay- 
ment—Evidence.— in  the  case  of  an  action 
for  the  balance  alleged  to  be  due  on  a 
promissory  note,  and  to  foreclose  a  chat- 
tel mortgage  given  to  secure  the  payment 
of  the  note,  defendant's  testimony  as  to  a 
payment  on  the  note  before  the  payee's 
death,  was  not  objectionable  as  a  self- 
serving  declaration  under  the  provisions 
of  the  above  section  and  sections  1852,  1853, 
and  1870,  post,  nor  was  it  inadmissible 
under  the  provisions  of  section  1880  subdi- 
vision 3,  post,  prohibiting  testimony  of 
parties  to  actions  against  executors  on  a 
claim  against  the  estate  of  a  deceased  per- 
son.— Bailey  v.  Moshier,  35  Cal.  App.  345, 
169  Pac.  913. 

2.  Agent  aa  servant  —  Declarations  of 
servant  or  agent  who  is  employed  to  per- 


form duty  are  not  admissible  against  mas- 
ter or  employer  unless  they  are  part  of 
facts  and  circumstances  of  an  act  hap- 
pening within  scope  of  employment  for 
which  it  is  sought  to  make  master  liable. — 
Durkee  v.  Central  Pac.  R.  Co.,  2  Cal.  Unrep. 
599,    9    Pac.    99. 

8.  Assault— Language  need  at  time  of 
nmnklng  an  assault  is  part  of  assault.  The 
facts  and  circumstances  which  grow  as  it 
were  out  of  act  or  transaction  and  are  con- 
temporaneous with  it,  serve  to  illustrate 
its  character  and  are  part  of  it. — Macdou- 
gall  v.  Maguire,  35  Cal.  279;  Durkee  v.  Cen- 
tral Pac.  R.  Co.,  2  Cal.  Unrep.  599.  9  Pac.  99. 
See  Gerke  v.  Steam  Nav.  Co.,  9  Cal.  251,  257. 

4.  Community  or  separate  property- 
Declaration  of  husband  to  witness  from 
whom  property  was  purchased,  made  at 
time  of  purchase,  that  money  with  which 
property  was  purchased  belonged  to  wife 
as  her  separate  property  are  part  of  res 
gestae. — Moore  v.  Jones,  63  Cal.  12,  16.  See 
People  v.  Vernon,  85  Cal.  49. 

K.  Conclusions  of  law. — It  is  only  state- 
ments or  admissions  of  facts  which  may  be 
against  the  interest  of  the  party  making 
them  which  are  admissible  against  htm  and 
the  doctrine  does  not  extend  to  statements 
of  legal  questions.  Thus  statements  by  a 
husband  that  he  had  accumulated  some 
forty  thousand  dollars  which  was  com- 
munity property  is  admissible  only  as  to 
the  fact  of  his  accumulating  the  money — 
the  character  of  it  being  a  question  of  law 
to  be  decided  from  the  facts  and  circum- 
stances under  which  the  money  was  ac- 
quired.— Estate  of  Pepper,  158  Cal.  619,  112 
Pac.  62. 

6L  Condition  of  deceased  —  Declaration* 
made  by  deceased  a  few  weeks  prior  to  his 
death,  that  he  was  widower;  that  he  had 
dropsy,  catarrh,  symptoms  of  Bright's  dis- 
ease, and  was  impotent,  are  not  res  gestse, 
and  not  part  of  transaction,  and  not  admis- 
sible.— Estate  of  James,  124  Cal.  653,  659, 
57  Pac.  578.  1008. 

7.  Conspiracy  —  Communications  front 
one  alleged  conspirator  to  another,  made 
while  conspiracy  is  in  progress,  and  re- 
lating to  its  subject-matter,  are  part  of  res 
gestae  and  admissible. — Zellerbach  v.  Allen- 
berg,  99  Cal.  57,  73,  33  Pac.  786. 

As  to  contemporaneous  expressions  and 
exclamations   when  part   of  res  gestae,  see 

note   59   Am.   Rep.  783. 

8.  Coateat  of  will— Declarations  of  de- 
ceased can  not  be  taken  indiscriminately 
from  what  she  may  have  said  in  her  life- 
time, which  would  support  contest,  simply 
because  execution  of  will  has  not  been 
proved. — Estate  of  Gregory,  138  Cal.  131, 
136,   65  Pac.  315. 

9.  Declarations  of  deceased— As  part  of 
res  gesta*  In  trial  for  murder,  when  made 
under  the  conviction  of  approaching  death? 
were  admissible  to  cover  all  of  the  res 
gestae,   including   the  assault,   matter  ante- 
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cedent  thereto  and  having  a  direct  causal 
connection  therewith,  as  well  as  acts  im- 
mediately follow-in?  it,  closely  connected 
therewith,  and  a  part  of  the  occurrence. — 
People  v.  Cipolla,  155  Cal.  227,  100  Pac.  262. 

10.  Same— -Declarations  of  deceased  tes- 
tator.— It  is  the  general  rule,  recognized  by 
the  great  weight  of  authority  and  accepted 
in  this  state,  that  the  declarations  of  the 
deceased,  when  forming  no  part  of  the  res 
gestae  of  the  testamentary  act*  are  not  ad- 
missible for  or  against  the  genuineness  or 
validity  of  the  instrument,  save  where  the 
question  for  determination  is  the  testator's 
sanity  or  undue  influence. — Estate  of 
Thomas,  155  Cal.  494,  101  Pac.  798. 

11.  Under  the  rule  declared  in  above 
section,  and  the  principle  that  words  so 
connected  with  and  illustrative  of  an  act 
as  to  elucidate  and  define  its  character  are 
considered  as  appertaining  thereto,  and 
admissible  to  clarify  the  same,  where  the 
grantor  was  induced  by  a  son  to  make  an 
affidavit  that  her  suit  to  set  aside  her  deed 
for  the  son  was  unauthorized,  it  was  proper 
for  her  administrator  to  carry  on  the  suit 
after  her  death  to  rebut  such  affidavit  by 
proof  of  her  contrary  declaration  that  she 
did  understand  the  situation  and  that  her 
purpose  was  as  indicated  by  the  complaint 
filed. — Piercy  v.  Piercy,  18  Cal.  App.  751, 
762,   124   Pac.   561. 

12.  Dying;  declaration*. — Declarations  of 
person   who   has   been   shot,  made    half   an 

.hour  after  the  shooting,  as  to  what  he  In- 
tends, to  do  to  man  who  shot  him,  are  not 
part  of  res  gestae  of  shooting. — People'  v. 
Westlake.   62  Cal.   80S,  310. 

Aa  to  dying-  declarations,  see  4  L.  R.  A. 
Complete  Dig.  p.  4251.  85  1117-1126. 

IS.  Declarations  of  woman,  who,  after 
having  been  stabbed  in  her  own  room,  ran 
out  of  room,  up  flight  of  stairs  and  Into  room 
occupied  by  another,  where,  having  fallen 
upon  floor,  she  lay  until  person  on  outside, 
who  heard  her  cries,  went  and  brought  a 
watchman,  to  whom  she  made  declarations, 
were  held  admissible. — Durkee  v.  Central 
Pac.  R.  Co.,  2  Cal.  Unrep.  599,  9  Pac.  99. 
See  Commonwealth  v.  McPike,  67  Mass. 
(3  Cush.)   181. 

14.  Hearsay  —  Mere  rehearsal  of  what 
deceased  said  in  his  lifetime  regarding  de- 
fendant, not  made  under  oath,  or  in  pres- 
ence or  hearing  of  defendant,  is  hearsay 
pure  and  simple,  and  no  part  of  res  gestae. 
—People  v.  Landis.  139  Cal.  426,  431,  73 
Pac.  153. 

See,  also,  par.  22,  this  note;  post,  8  1853, 
note  par.  6. 

As  to  hearsay  evidence,  see,  ante,  5  1823, 
note  Part  V;  4  I*  R.  A.  Complete  Dig.  p. 
4204,  88  986-997;  10  L.  R.  A.  p.  496,  58116- 
131. 

Iff-  Intention  of  act  —  Declarations  of 
intention  with  which  an  act  is  done  may 
Illustrate  character  of  act  as  part  of  res 
gestae,  but  are  entitled  to  but  little,  if  any. 


consideration  when  made  either  as  narra- 
tion of  past  act  or  would  indicate  purpose 
with  which  an  act*  is  to  be  done  in  future. 
— Sheehan  v.  Scott,  145  Cal.  684,  690,  79  Pac. 
350. 

16.  Declarations  of  party  while  engaged 
in  performance  of  an  act,  and  illustrating 
object  and  intent  of  its  performance,  are 
admissible  in  evidence. — Tait  v.  Hall,  71 
Cal.   149,  12   Pac.  391. 

17.  Inventory  of  estate  —  Signed  and 
sworn  to  by  executrix,  and  statement  in 
declaration  of  homestead  that  certain  prop- 
erty was  separate  property  of  deceased 
are  admissions  subject  to  explanation 
operating  against  her,  and  tending  to  show 
how  she  regarded  property  at  time  of  sign- 
ing, but  do  not  estop  her  from  asserting 
contrary. — Estate  of  Bauer,  79  Cal.  304, 
311,  21  Pac.  759.  See  Anthony  v.  Chap- 
man, 65  Cal.  73,  2  Pac.  889;  Duff  v.  Duff,  71 
Cal.  513,  12  Pac.  570;  Carter  v.  McManus,  15 
La.  Ann.  676;  Werkhelser  v.  Werkheiser, 
3  Rawle   (Pa.)   326. 

18.  Motives  of.  act. — Where  act  may  have 
been  prompted  by  one  of  two  or  more 
motives  or  objects,  declarations  of  actor 
made  at  time  and  illustrative  of  motive  or 
object  are  admissible  in  evidence. — Lewis 
v.  Burns,  106  Cal.  381,  384,  39  Pac.  778. 

10.     Purchaser    at    time     of    purchase. — ; 

Declaration  of  party  made  at  time  when 
he  purchased  lots  and  constructed  houses 
thereon,  illustrative  of  his  intent,  form 
part  of  res  gestae  and  are  admissible  in  evi- 
dence.— Lewis  v.  Burns,  106  Cal.  381,  385, 
39  Pac.  778.  See  Scott  v.  Berkshire  Co.  Sav. 
Bank,  140  Mass.  157,  2  N.  E.  925. 

20.  Res    gestae  —  As    t^   what    admissible 

as. — Under  the  doctrine  of  res  gestae,  as 
laid  down  in  the  above  section,  evidence 
is  admissible  of  extrajudicial  declarations, 
tending  to  express  or  show  the  character, 
motive,  purpose  or  intention  of  a  trans- 
action, it  is  in  dispute,  which,  under  other 
or  ordinary  circumstances,  would  be  ex- 
cluded as  ^hearsay  or  self-serving. — People 
v.  Fong  Sing,  38  Cal.  App.  253,  175  Pac.  911. 

As  to  res  gestae,  see,  post,  8 1853,  note 
par.  11;  10  R.  C.  L.  p.  974,  68  157-164. 

As  to  declaration  of  bystander  constitut- 
ing a  part  of  the  res  gestae,  see  note  Ann. 
Cas.   1912C,   319. 

As    to    res    gestae,    what    constitutes,    see 

note  16  Am.  St.  Rep.  407,  408. 

21.  Same— Same — Limitation  of  rule. — In 

as  much  as  the  rule  relating  to  res  gestae 
constitutes  an  exception  to  the  general 
rule  of  evidence  excluding  hearsay,  it  must 
be  confined  in  its  application  strictly  to 
the  circumstances  or  conditions  giving  rise 
to  the  reasons  for  the  recognition  of  that 
class  of  testimony  as  a  legal  method  of 
proving  a  fact. — People  v.  Fong  Sing,  38 
Cal.   App.   253,   175   Pac.   911. 

22.  Same  —  Hearsay  evidence  of. — Doc- 
trine of  res  gestae  does  not  dispense  with 
cardinal    rules    of    evidence   requiring    best 
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evidence  in  degree  touching  declarations 
or  other  relevant  fact.  Declarations  and 
admissions  whether  part  of  res  gestae  or 
admissible  under  other  exceptions  to  rule 
excluding  that  character  of  evidence  are 
hearsay,  and  to  permit  them  to  be  proved 
by  one  other  than  person  hearing  state- 
ments from  lips  of  declarant  would  be  to 
prove  hearsay  by  hearsay,  and  this  is  not 
permissible. — Humphrey  v.  Pope,  1  Cal. 
App.  374,  379,  82  Pac.  223.  See  Estate  of 
Calkins,  112  Cal.  296,  44  Pac.  677;  Estate  of 
James,  124  Cal.  653,  658,  67  Pac.  578,  1008; 
Estate  of  .Gregory,  133  Cal.  131,  138,  65 
Pac.   315. 

A»  to  hearsay  evidence,  see  par.  14,  this 
note. 

23.  Residence-— Declaration*  mm  to  inten- 
tion to  chance  domicile  or  to  acquire  new 
residence,  without  fact  of  removal,  are  not 
admissible,  as  such  declarations  merely 
looking  to  future  and  indicative  only  of 
purpose,  do  not  give  character  to  perform- 
ance of  an  act. — Sheehan  v.  Scott.  145  Cal. 
684,  690,  79  Pac.  350.  See  Ala.  Murphy  v. 
Hunt,  75  Ala.  438.  Del.  State  v.  Frest,  4 
Harr.  558.     N.  H.  Foss  v.  Foss,  68  N.  H.  283. 


24.  Sale  to  defrand  creditor*— Declara- 
tion* made  by  vendor  as  to  object  in  mov- 
ing trays  alleged  to  have  been  sold,  which 
statements  were  made  before  sale  had  be- 
come complete  by  delivery,  and  while  trays 
were  being  moved,  are  admissible  in  evi- 
dence as  part  of  transaction  for  purpose  of 
throwing  light  upon  character  of  sale  and 
enabling  Jury  to  determine  whether  sale 
was  bona  fide  or  with  express  intent  to 
defraud  creditors. — Eppinger  v.  Scott,  112 
Cal.  369,  370,  372,  63  Am.  St.  Rep.  220,  42 
Pac.   301,   44   Pac.  723. 

28.  Scope  of  doctrine. — In  complexity  of 
human  affairs,  what  is*  done  and  what  is 
said  are  often  so  related  that  neither  can 
be  detached  without  leaving  residue  frag- 
mentary and  distorted.  The  tendency  of 
recent  decisions  is  to  extend  rather  than 
to  narrow  the  scope  of  the  doctrine. — Dur- 
kee  v.  Central  Pac.  R.  Co.,  2  Cal.  Unrep.  599, 
9  Pac.  99.  See  Travelers'  Ins.  Co.  v.  Mosley, 
75  U.  S.  (8  Wall.)  397,  19  L.  ed.  487. 


28.  Servant  a-ullty  of  nen-llg-ence— Dec- 
laration* of. — Where  plaintiff  gave  evi- 
dence of  declarations  of  an  engineer  as  to 
accident,  court  said  "the  negligence  com- 
plained of  being  that  of  engineer  himself, 
we  can  not  say  that  his  declarations  made 
upon  the  spot  at  the  time,  and  in  view  of 
effects  of  his  conduct,  are  not  evidence 
against  company  as  part  of  transaction  it- 
self."— Durkee  v.  Central  Pac.  R.  Co.,  2  Cal. 
Unrep.  599,  9  Pac.  99.  See  111.  Ohio  &  M. 
R.  Co.  v.  Porter,  92  111.  437.  N.  Y.  Waldele 
v.  New  York  Cent.  &  H.  R.  R.,  95  N.  Y  274, 


284.  Ore*-.  State  v.  Oarrand,  5  Oreg.  21 6, 
217.  Pa.  Hanover  R.  Co.  v.  Coyle,  55  Pa.. 
St.  396. 

27.  Time  of  making  declaration. — Perfect 
coincidence  of  time  between  declaration 
and  main  fact  is  not  of  course  required. 
It  is  enough  that  two  were  substantially- 
contemporaneous.  They  need  not  be  liter- 
ally so.  The  declarations  must,  however, 
be  so  proximate  in  point  of  time  as  to 
grow  out  of,  elucidate,  and  explain  char- 
acter and  quality  of  main  fact  and  be  so 
closely  connected  with  it  as  virtually  to 
constitute  but  one  entire  transaction. — 
Durkee  v.  Central  IJac.  R.  Co..,  2  Cal.  Unrep. 
599,  9  Pac.  99.  See  Alabama  G.  S.  R.  Co. 
v.  Hawk.   72  Ala.  112,  117. 

28.  Where  declarations  were  uttered 
after  lapse  of  so  brief  an  interval,  and  in 
such  connection  with  principal  transaction 
as  to  form  legitimate  part  of  it,  and  to  re- 
ceive credit  and  support  as  one  of  circum- 
stances which  accompany  and  illustrate 
main  fact,  they  are  res  gestae. — Durkee  v.  v 
Central  Pac.  R.  Co.,  2  Cal.  Unrep.  599,  9  Pac. 
99.  See  Commonwealth  v.  Hackett,  84 
Mass.   (2  Allen)   139. 

20.  Same— -Declarations  made  after  act 
has    been    fully    consummated    are    not    res 

gestae. — People  v.  English,  52  Cal.  212.  See 
Mateer  v.  Brown,  1  Cal.  221,  224;  Innis  v. 
Senator,  1  Cal.  459;  People  v.  Vernon,  35 
Cal.  49,  60. 

341.  Same  —  Fiaif  ir.  —  When  engineer 
makes  voluntary  statement  to  witness 
about  five  minutes  after  accident  and  about 
three  minutes  after  body  is  taken  from 
under  engine  by  brakeman,  who  at  time 
of  declarations  had  body  in  his  arms  a 
short  distance  from  track,  such  statement 
was  held  to  be  part  of  res  gestae  and  ad- 
missible.— Durkee  v.  Central  Pac.  R.  Co.,  2 
Cal.  Unrep.   599,  9  Pac.  99. 

31.  Where  plaintiff  testified  that  before 
accident  insured  had  risen  from  bed  be- 
tween 12  and  1  o'clock  at  night,  went 
downstairs,  and  when  he  came  back  jald 
"he  had  fallen  down  back  stairs  and  al- 
most killed  himself,"  exact  time  which 
elapsed  between  accident  and  declaration 
not  appearing,  supreme  court  of  United 
States  held  declaration  admissible. — Dur- 
kee v.  Central  Pac.  R.  Co.  2  Cal.  Unrep.  599, 
9  Pac.  99.  See  Travelers'  Ins.  Co.  v.  Mosley, 
19  U.  S.   (8  Wall.)   397,  23  L.  ed.  487. 

32.  Verbal  declarations  admissible  — 
Time  of  making-. — The  verbal  as  well  as 
written  declarations  of  party  to  transaction 
are  admissible  when  they  accompany  some 
act,  nature,  object,  or  motive  of  which  is 
subject  of  inquiry.  But  they  must  be  con- 
temporaneous with  act  to  which  intended 
to  give  character. — Aguirre  v.  Alexander, 
58  Cal.   21,   26. 


§1851.    EVIDENCE  RELATING  TO  THIRD  PERSON.    And  where  the 
question  in  dispute  between  the  parties  is  the  obligation  or  duty  of  a  third 
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person,  whatever  would  be  the  evidence  for  or  against  such  person  is  prima 

facie  evidence  between  the  parties. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  380;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  240,  held  unconstitutional,  see  his- 
tory, S  5  ante. 


EVIDENCE  RELATING  TO  THIRD 

PERSON. 

1.  Auditor's     certificate  —  Inference  'arising 

from  placing  in  treasury. 

2.  Record  of  deed — Admissible,  when. 

1.  Aadltor'a  certlftcate  —  Inference  aria- 
la*  from  plada*-  la  treaanry. — Where  stat- 
ute   required    that    an    auditor's    certificate 


should  accompany  payment  into  treasury, 
fact  that  certificate  was  found  in  treasury 
gives  rise  to  an  inference  that  payment  ac- 
companied certificate. — Butte  County  v. 
Morgan,  76  Cal.  1,  5,  18  Pac.  115. 

2.  Record  of  deed— Admissible  in  evi- 
dence in  action  to  quiet  title,  where  there 
is  no  objection  to  the  deed  or  the  record. 
— McGorray  v.  Robinson,  135  Cal.  312,  314, 
67    Pac.    279. 


§1852.    DECLARATION  OF  DECEDENT  EVIDENCE   OF  PEDIGREE. 

The  declaration,  act,  or  omission  of  a  member  of  a  family  who  is  a  decedent,  or 

out  of  the  jurisdiction,  is  also  admissible  as  evidence  of  common  reputation,  in 

cases  where,  on  questions  of  pedigree,  such  reputation  is  admissible. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  240,  held  uncon- 
stitutional, see  history,  §  5  ante. 


EVIDENCE  OF  PEDIGREE— DECLARA- 
TION OP  DECEDENT. 

1.  Admissibility     of    pedigree     evidence    by 

declarations. 

2.  Letters  of  administration — Proceedings  to 

procure — Pedigree. 

3.  Marriage,  and  legitimacy  of  children. 

1.  Admissibility  of  pedigree  evidence  by 
declarations  has  for  its  only  basis  close 
and  Intimate  relations  existing:  between 
declarant  and  party  to  whom  declarations 
pertain.  They  must  not  only  be  made  by 
deceased  member  of  family,  but  they  must 
be  of  and  concerning;  member  of  same 
family. — Estate  of  James,  124  Cal.  653,  661, 
37    Pac.    578,   1008. 

2.  Letter*  of  administration-— Proceed- 
ings to  procmre-^Pedisrree. — A  proceedings 
in    the   probate   court  to   secure   letters   of 


administration  upon  the  estate  of  a  de- 
ceased person  is  a  case  of  "pedigree"  under 
the  provisions  'of  subdivision  11  of  sec- 
tion 1870,  post,  and  the  declaration,  act, 
or  omission  of  a  member  of  the  family  who 
is  a  decedent,  or  out  of  the  jurisdiction 
is  admissible  in  evidence  of  common  repu- 
tation on  the  question  of  pedigree  under 
the  provisions  of  the  above  section. — 
Estate  of  Paulsen,  179  Cal.  528,  178  Pac. 
143,  following;  doctrine  in  Estate  of  Heaton, 
135   Cal.    385,    67    Pac.    321. 

8.     Marrlnse,  and  legitimacy  of  children. 

— In  an  issue  testing  legitimacy  of  chil- 
dren, the  parent,  if  living,  is  conpetent 
witness  to  prove  marriage,  and,  on  reason 
and  authority,  after  death  of  parent,  his 
admissions,  either  oral  or  written,  are  like- 
wise competent. — Pearson  v.  Pearson,  46 
Cal.  610;  Estate  of  Heaton,  135  Cal.  385, 
387,    388,   67    Pac.    821. 


§1853.  DECLARATION  OF  DECEDENT  EVIDENCE  AGAINST  HIS 
SUCCESSOE  IN  INTEREST.  The  declaration,  act,  or  omission  of  a  decedent, 
having  sufficient  knowledge  of  the  subject,  against  his  pecuniary  interest,  is 
also  admissible  as  evidence  to  that  extent  against  his  successor  in  interest. 

History:     Enacted  March  11,  1872. 


DECLARATION  OF  DECEDENT— BIND- 
ING  ON  SUCCESSION. 

1.  Admissible  in  evidence. 

2.  Affidavit  by  decedent. 

3.  Death   from   wrongful   act  —  Evidence  — 

Declaration  by  decedent — Privity. 

4.  Declarations  of  the  deceased  against  his 

interest  admissible. 


8431 


5.  Same — As  against  successor. 

6.  Same — Regarded  with  caution. 

7.  Hearsay — Declaration,  if  it  be  mere  nar- 

rative of  past  events. 

8.  Mind — Declarations  as  to  state  of. 

9.  Offer  to  prove  declarations  of  decedent. 

10.  Personal  property— Title  to— Declarations 
made  by  deceased  person. 


91863 


DECLARATION  OF  DECEDENT— BINDS  WHOM. 


lPt.IV, 


11.  Representatives  bound. 

12.  Res    gestae  —  Declaration   admissible   as 

part  of. 

13.  Weight  of  evidence. 

A»  to  declaration  against  Interest,  see, 
ante,  5  1823,  note  Part  II;  4  L  R.  A.  Com- 
plete Dig.  P-   4220,   59  1032-1036. 

1.  Admissible  In  evidence. — In  an  action 
to  enforce  specific  performance  of  an  oral 
contract  to  dispose  of  property  upon  death 
in  a  particular  way,  brought  against  the 
heirs  and  personal  representatives  of  a 
deceased  person,  declarations  of  the  dece- 
dent in  support  of  the  alleged  contract  are 
admissible  as  declarations  against  her  pe- 
cuniary interest  and  are  admissible  under 
the  provisions  of  the  above  section,  but 
declarations  of  the  decedent  tending:  to 
the  contrary  are  inadmissible. — Stelnberger 
v.  Young:,  175  Cal.  81,  165  Pac.   432. 

2.  Affidavit  by  decedent  that  deed  was 
not  sham  or  without  consideration,  or  in 
fraud  of  creditors,  is  admissible  in  evi- 
dence.— Donnelly  v.  Rees,  141  Cal.  56,  60, 
74    Pac.    433. 

3.  Death  from  wrongful  act — Evidence 
—Declaration   by  decedent— Privity. — In   an 

action  by  an  administratrix  of  the  estate  of 
her  husband,  on  behalf  of  herself  and  her 
minor  children,  to  recover  damages  for  the 
death  of  her  husband  allegod  to  have  been 
caused  by  blows  wrongfully  inflicted  upon 
him  by  the  defendant,  the  declarations  of 
the  deceased  husband  made  after  he  had  re- 
ceived the  injuries  and  before  his  death, 
that  he  was  not  struck  and  injured  by  the 
defendant,  can  not  be  used  for  the  purpose 
of  defeating  the  heirs  or  representatives 
of  the  deceased  in  an  action  which  is  theirs 
and  never  his;  the  declaration  is  not  ad- 
missible under  the  rule  allowing  declara- 
tions of  a  deceased  person  against  his 
pecuniary  interest,  or  that  of  his  succes- 
ror  in  interest,  under  the  provisions  of  the 
above  section. — Marks  v.  Reissinger,  35  Cal. 
App.  44,  169  Pac.  243,  following  the  doc- 
trine in  Hedge  v.  Williams,  131  Cal.  456, 
82  Am.  St.  Rep.  366,  63  Pac.  721,  64  Pac. 
106,  and  approving  the  doctrine  in  Penn- 
sylvania Co.  v.  Long,  94  Ind.  250,  252; 
Louisville,  E.  &  St.  L.  R.  Co.  v.  Berry,  2  Ind. 
App.  427,  28  N.  E.  714;  City  of  Bradford 
v.  Downs,  126   Pac.    622,   17  Atl.   884. 

4.  Declarations  of  the  deceased  against 
his  Interest  are  admissible  because  of  ex- 
treme improbability  of  their  falsity.  The 
regard  which  men  pay  to  their  own  in- 
terest is  deemed  sufficient  security  that 
any  statement  or  declaration  against  his 
interest  should  be  received. — Stoddard,  v. 
Newhall,   1  Cal.  App.   Ill,  81   Pac.  666. 

5.  Same— As  against  successor. — Declar- 
ation of  deceased  against  his  interest  is 
made  admissible  against  his  successor  on 
presumption  that  declaration  so  made  is 
truthful. — Rulofson  v.  Billings,  140  Cal. 
452,  458,  74   Pac.  35.     See  Rice  v.  Cunning- 


ham, 29  Cal.  492,  500;  Poorman  v.  Miller, 
44  Cal.  269,  275;  Fischer  v.  Bergsen,  49  Cal. 
294,  297;  Stephenson  v.  Hawkins,  67  Cal. 
106,  7  Pac.  198. 

«,  Same  —  Regarded  with  caution. — Ob- 
jection to  evidence  of  declarations  by  de- 
ceased against  his  interest  that  such  evi- 
dence is  easily  fabricated,  and  party  who  is 
alleged  to  have  made  such  statements  is 
beyond  reach  of  process  of  court,  goes  to 
weight  of  evidence  and  not  to  its  admissi- 
bility. Testimony  as  to  such  declarations 
should  be  carefully  scrutinized  in  view  of 
all  surrounding  circumstances  and  motives 
or  Interests  of  witness.  If,  in  light  of  all 
circumstances,  and  credibility  of  witness, 
judge  or  jury  believe  that  such  declaration 
was  made,  they  are  to  consider  it  as  any 
other  fact  in  case. — Stoddard  v.  Newhall,  l 
Cal.  App.  Ill,  112,  81  Pac.  666. 

7.  Hearsay— Declaration,  if  It  be  mere 
narrative  of  past  events,  is  clearly  within 
category  of  inadmissible  hearsay,  and  must 
be  excluded. — Rulofson  v.  Billings,  140  Cal. 
452,  457,  74  Pac.  35.  See  Clunie  v.  Sacra- 
mento L.  Co.,  67  Cal.  313,  7  Pac.  708;  Heckle 
v.  Southern  Pac.  Co.,  123  Cal.  442,  56  Pac. 
66;  Williams  v.  Southern  Pac.  Co.,  138  Cal. 
550,  65  Pac.  1100.  Ga.  Carter  v.  Buchannon. 
3  Ga.  513.  Mass,  Hubbard  v.  Barker,  83 
Mass.  (1  Allen)  99,  101.  N.  Y.  Smith  v. 
Webb,  1  Barb.  230;  Osborn  v.  Robbins,  37 
Barb.  481,  482. 

Aa  to  hearsay  evidence  generally,  see, 
ante,  8  1860,  note  par.  14. 

As  to  Illegitimacy,  evidence  of  husband  or 
wife  relatlngr  to,  see  note  69  Am.  St.  Rep. 
571-574. 

8.  Mind— Declarations   as   to   state    of. — 

Where  declarations  are  against  interest, 
and  relate  to  state  of  mind  of  parties  when 
deed  was  made,  and  were  not  subsequent 
declarations  to  show  subsequent  Intent, 
they  are  admissible. — Harp  v.  Harp,  136 
Cal.  421,  424,  69  Pac.  28. 

0.  Oiler  to  prove  declarations  of  dece- 
dent to  his  counsel  in  presence  of  witness 
which  does  not  specifically  show  contents 
or  materiality,  or  that  they  Intended  to 
prove  any  material  issue,  is  properly  ex- 
cluded.— Bathgate  v.  Irvine,  126  Cal.  135, 
147,  77  Am.  St.  Rep.  158,  58  Pac.  442. 

10.  Personal  property— Title  to— Decla- 
rations made  by  deceased  person  to  parties 
afterward  called  as  witnesses  in  action  in- 
volving title  to  personal  property  to  effect 
that  such  personal  property  belonged  to 
his  mother  are  admissible  upon  issue  of 
title  as  declarations  by  deceased  against 
his  Interest. — Stoddard  v.  Newhall,  1  Cal. 
App.    Ill,   112,   81    Pac.    666. 

11.  Representatives  bound. — Where  dec- 
larations of  a  deceased  grantor  as  to  her 
reasons  for  executing  a  deed  would  be  ad- 
missible against  her  if  she  were  alive  and 
contesting  the  deed,  they  are  equally  ad- 
missible     against      her      representatives. — 
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Broaddus   v.    Jaines,    13   Cal.   App.   464,    477, 
110  Pac.  158. 

12.  Res  arestm —  Declaration  admlnalble 
aa  part  of  res  gestae  must  be  an  undesigned 
part  or  incident  of  occurrence  in  question 
contemporaneous  with  main  occurrence, 
and  must  exclude  notion  of  design  to  manu- 
facture evidence. — Rulofson  v.  Billings,  140 
Cal.  462,  457,  74  Pac.  86. 

Aa  to  res  m^tt*,  see,  ante,  8 1860,  note 
pars.  20-22. 


IS.  Welajat  of  evidence. — Admission  of 
such  evidence  is  subject  to  objection  that 
it  is  easily  fabricated,  and  party  alleged 
to  have  made  it  can  not  contradict  it,  but 
this  objection  goes  to  weight  of  evidence 
and  not  to  its  admissibility. — Stoddard  v. 
Newhall,  1  Cal.  App.  Ill,  81  Pac.  666. 

Aa  to  weight  and  sufficiency  of  evidence, 

see,  ante,  5  1823,  note  Part  IX;  4  L.  R.  A. 
Complete  Dig.  p.  4353,  58  1414-1658;  10 
R.  C.  L.  p.  1003,  55  192-207. 


§  1864.  WHEN  PABT  OF  A  TRANSACTION  PROVED,  THE  WHOLE  18 
ADMISSIBLE.  When  part  of  an  act,  declaration,  conversation,  or  writing  is 
given  in  evidence  by  one  party,  the  whole  on  the  same  subject  m^y  be  inquired 
into  by  the  other ;  when  a  letter  is  read,  the  answer  may  be  given ;  and  when  a 
detached  act,  declaration,  conversation,  or  writing  is  given  in  evidence,  any 
other  act,  declaration,  conversation,  or  writing,  which  is  necessary  to  make  it 
understood,  may  also  be  given  in  evidence. 

History:     Enacted  March  11,  1872. 


PART  OP  TRANSACTION  PROVED— 
.      WHOLE  ADMISSIBLE. 

1.  Answer  as  evidence. 

2.  Certainty — Deed  and  instrument  there- 

in referred  to. 

3.  Construction  —  The    limitation    as    to 

same  subject  is  essential. 

4.  Corporation — By-laws  as*part  of  con- 

tract. 

5.  Cross-examination — Above  section  and 

section  2048,  post,  relate  entirely  to, 
what. 

6.  Defamation   of   family  of  deceased — 

Evidence  —  Rebuttal  of  defendant's 
testimony  —  Improper  advances  to 
wife  of  deceased. 

7.  Disconnected  part. 

8.  Documents — Part  of  document  should 

not  be  wrenched  from  its  context. 

9.  Failure  to  deny  fact — Objection,  how 

made. 

10.  Letters  introduced  in  evidence — Letters 

in  reply — Exclusion  not  prejudicial, 
when. 

11.  Map  referred  to  in  deed. 

12.  Part    of    correspondence — Volunteered 

statement  —  Admissibility  of  whole. 

13, 14.  Part  of  transaction  proved  —  Balance 
admissible. 

15.  Sale — Conversations  at  time  of. 

16.  Testimony  at  former  trial. 

17.  Wife  of  defendant— Opinion  of. 
18, 19.  Whole  declaration  or  conversation. 


1.  Answer  m  evidence* — All  issuable 
facts  set  up  in  answer  are  to  be  deemed  in 
law  as  denied,  and  it  is  only  those  other 
statements  in  pleading  which  gro  to  qualify 
admissions  in  an  answer  that  are  to  be 
taken    as    part   of   evidence. — Granite    Gold 


Min.    Co.    v.    Maglnness,    118    Cal.    131,    135, 
50  Pac.  269. 

2.  Certainty  —  Deed  and  Instrument 
therein  referred  to,  when  taken  together, 
must  be  as  certain  in  respect  to  descrip- 
tion of  premises  as  deed  containing:  no  di- 
rect refernce  to  another  document. — Cald- 
well v.  Center,  30  Cal.  540,  543,  89  Am.  Dec. 
131. 

3.  Construction  —  Tne  limitation  as  to 
same  subject  Is  essential*  and  where  the 
testimony  of  a  witness  before  the  coro- 
ner's jury  relative  to  the  distance  traveled 
by  the  train  after  signal  to  stop  given  was 
read  to  him,  on  his  cross-examination,  an 
offer  of  his  entire  testimony,  without  re- 
gard to  the  subject  referred  to,  upon  re- 
direct examination  was  properly  refused.— 
Zlbbell  v.  Southern  Pac.  Co.,  160  Cal.  250, 
116  Pac.  513. 

4.  Corporation—  By-laws  as  part  of  con- 
tract.— A  contract  with  corporation  which 
refers  to  by-laws  of  that  corporation, 
makes  such  by-laws  admissible  in  evidence, 
but  does  not  render  them  part  of  contract. 
— Tustin  Fruit  Assoc,  v.  Earl  Fruit  Co.,  6 
Cal.  Unrep.  37,  53  Pac.  693.  See  Rouse  v. 
White,  25  N.  T.  170,  82  Am.  Dec.  337,  345; 
Toohey  v.  Harding:,  1  Fed.  174,  177. 

5.  Cross-examination— Above  section  and 
section  2048,  post,  relate  entirely  to  cross- 
examination. — Vance  v.  Richardson,  110 
Cal.  414,  418,  42  Pac.  909. 

As  to  cross-examination  of  witnesses,  see, 
post,  5  2048  and  note. 

6.  Defamation  of  family  of  deceased— 
Evidence — Rebuttal  of  defendant's  testi- 
mony—-Improper  advances  to  wife  of  de- 
ceased.— In  a  prosecution  on  a  charge  of 
the  crime  of  murder  it  was  not  error,  un- 
der the  provisions  of  the  above  section,  to 
permit  the  wife  of  the  deceased  to  testify 
that  the  defendant  had  made  improper  ad- 
vances  to   her  several   months   previous   to 
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the  homicide,  where  the  purpose  of  such 
evidence  was  to  rebut  the  testimony  of  the 
defendant  that  he  had  never  defamed  the 
family  of  the  deceased  or  had  ever  done 
anything  to  him  as  a  traitor. — People  v. 
Soldivlna,  37  Cal.   App.   331,   173   Pac.   933. 

7.  Disconnected  part. — Where  part  of  a 
letter  is  admitted  upon  direct  examination 
it  is  not  error  to  exclude  the  balance  upon 
cross-examination  where  it  is  not  explan- 
atory of  the  part  admitted  or  relevant  of 
any  issue  in  the  case. — John  Brenner  Co. 
v.  King,   9  Cal.  App.   271,  274,   98  Pac.  1077. 

A*  to  part  of  correspondence  or  transac- 
tion, see  pars.   12,  IS,  this  note. 

8.  Documents— Part  of  document  should 
not  be  wrenched  from  Its  context  and  re- 
ceived as  disjointed  member  of  what  is 
properly  an  indivisible  unit  of  evidence. — 
Tustin  Fruit  Assoc,  v.  Earl  Fruit  Co.,  6 
Cal.  Unrep.  37.  53  Pac.  693. 

ft.  Failure  to  deny  fact— Objection*  bow 
made. — To  call  attention  of  court  to  an  ad- 
mission of  failure  to  deny  material  fact  al- 
leged, it  is  necessary  to  read  it.  For  that 
purpose  it  is  evidence. — Granite  Gold  Min. 
Co.  v.  Maginness,  118  Cal.  131,  13$,  50  Pac. 
269. 


10.  Letters  Introduced  In  evidence— Let- 
ters In  reply— Exclusion  not  prejudicial* 
wben. — Although  letters  of  third  parties 
to  defendant  in  reply  to  other  letters  by 
defendant  to  the  same  parties,  already 
offered  by  the  plaintiff  and  received  in  evi- 
dence, may  be  technically  admissible  un- 
der the  rule,  laid  down  in  the  above  sec- 
tion, that  when  one  part  of  a  writing  is 
given  In  evidence  by  a  party,  the  whole  on 
the  same  subject  may  be  inquired  into  by 
the  opposite  party,  and  that  when  a  de- 
tached writing  is  given  in  evidence  any 
other  writing  necessary  to  make  it  under- 
stood may  also  be  given  in  evidence,  a 
court  should  be  reluctant  to  admit  evidence 
which  in  itself  is  incompetent  because  of 
a  more  or  less  remote  or  inferential  con- 
nection with  evidence  that  is  properly  ad- 
mitted. The  purpose  of  a  trial  Is  to  do 
justice  between  the  parties,  and  even  though 
such  letters,  by  reason  of  some  slender 
thread  of  connection,  are  technically  ad- 
missible under  the  rule  laid  down  in  the 
above  section,  which  is  not  prejudicial  er- 
ror to  exclude  them  unless  their  rejection 
results  in  a  substantial  miscarriage  of  jus- 
tice—Avery  v.  Wiltsee,  177  Cal.  484,  171 
Pac.  95. 

11.  Map  referred  to  In  deed. — Parties  to 
a  deed,  instead  of  setting  out  in  full  metes 
and  bounds  or  other  complete  designation 
of  tract  intended  to  be  conveyed,  may  de- 
scribe in  whole  or  in  part  by  reference  to 
some  instrument  as  a  deed,  map,  etc.,  that 
will,  when  read  in  connection  with  deed, 
completely  identify  land. — Caldwell  v.  Cen- 
ter, 30  Cal.  540.  543.  89  Am.  Dec.  131.  See 
Hicks  v.  Coleman,  25  Cal.  122. 


As  to  witness*  wben  allowed  to  refresh 
bis  memory  by  writing;,  see,  post,  5  2047  and 
note. 

12.  Part  of  correspondence  Volunteered 
statement— Admissibility  of  wbele.— While 
it  Is  true  that  a  party  may  not,  under  the 
provisions  of  the  above  section,  offer  a 
letter  of  an  opposing  party  for  the  purpose 
of  laying  a  foundation  for  the  admission  of 
an  answer  to  it  containing  self -serving 
declarations  on  the  part  of  the  writer  of 
such  reply,  yet  when  the  plaintiff  has  vol- 
unteered to  state  in  part  the  subject-mat- 
ter of  a  correspondence  between  the  par- 
ties, the  other  party  is  entitled  to  have 
and  to  present  in  evidence  the  whole  cor- 
respondence to  which  the  testimony  thus 
volunteered  relates. — Hilton  v.  Welch,  179 
Cal.  463,  177  Pac.  282. 

As  to  disconnected  part*  see  par.  7,  this 
note. 


13.  Part  of  transaction  proved— Balance 
admissible. — It  is  proper  to  interrogate  a 
witness  on  cross-examination  as  to  those 
parts  of  the  conversation  on  the  same  sub- 
ject which  he  had  not  detailed  in  his  di- 
rect examination,  but  where  no  such- cross- 
examination  is  attempted,  it  is  not  tho 
duty  of  the  court  either  of  its  own  motion. 
or  upon  request  of  counsel  to  order  the 
witness  to  narrate  the  entire  conversation. 
— People  ▼.  Coutcure,  171  Cal.  43,  151  Pac. 
669. 

14.  When*  the  record  on  appeal  does 
not  contain  a  copy  of  the  letter  which  was 
refused  admission  the  court  on  appeal  has 
no  means  of  determining  whether  the  let- 
ter was  relevant  or  had  any  reference  to 
the  pending  negotiations  between  the  par- 
ties, and  therefore  can  not  say  whether 
the  trial  court,  having  the  letter  before  It, 
was  in  error  in  refusing  its  admission  in 
evidence. — Mcintosh  v.  Hunt,  29  Cal.  App. 
779,  157  Pac.  839. 

15>.  Sale— Conversions  at  time  of  sale 
are  competent  evidence  as  tending  to  show 
to  whom  property  was  actually  sold. — Wat- 
rous  v.  Cunningham,  71  Cal.  30,  33,  11  Pac. 
811. 

Id.  Testimony  at  former  trial. — Where 
one  party  on  stand  read  an  extract  from  his 
testimony  given  at  previous  hearing,  say- 
ing at  time  that  what  he  had  read  was  not 
all  that  he  had  testified  to  on  that  occa- 
sion, all  of  that  testimony  is  admissible. — 
Hobart  v.  Tyrrell,  68  Cal.  12,  13,  8  Pac.  625. 

17.  Wife    of    defendant— Opinion    of. — It 

is  improper  to  receive  opinion  of  wife  of 
defendant  in  evidence  against  her  hus- 
band.— People  v.  Altmeyer,  135  Cal.  80,  82, 
66   Pac.   974. 

18.  Whole    declaration    or    conversation 

may  be  given  in  evidence  by  one  party 
when  part  of  one  conversation  is  given  in 
evidence  by  other. — Risdon  v.  Yates,  145 
Cal.  210,  214,  78  Pac.  244.  See  Hobart  v. 
Tyrrell,  68  Cal.  12.  8  Pac.  525;  Granite  Qo;d 
Min.  Co.  v.  Maginness.  118  Cal.  131,  134,  50 
Pac.   269;   Root   v.   Sturdivant,   70   Iowa   55, 
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29  N.  W.  802;  Ha  user  v.  Griffith,  102  Iowa 
215,  71  N.  W.  223;  Johnson  v.  Powers,  40 
Vt.  611,  612. 

As  to  part  of  conversation  entitling  to 
whole  conversation,  see  note  82  Am.  Dec. 
342-345. 

19.  Party  can  not  be  deprived  of  his 
right  to  have  jury  hear  "all"  that  had  been 


said  upon  certain  occasion  where  part  of 
suoh  statements  or  conversation  is  already 
in  evidence. — Watrous  v.  Cunningham,  71 
Cal.  30,  32,  11  Pac.  811.  See  Jackson  v. 
Feather  R.  &  G.  W.  Co.,  14  Cal.  18;  Har- 
per v.  Lamping:,  33  Cal.  641,  647;  Thornton 
v.  Hook,  36  Cal.  223,  228;  Neal  v.  Neal,  58 
Cal.  287. 


§  1865.  CONTENTS  OF  WRITING,  HOW  PEOVBD.  There  can  be  no  evi- 
dence of  the  contents  of  a  writing,  other  than  the  writing  itself,  except  in  the 
following  cases : 

1.  When  the  original  has  been  lost  or  destroyed;  in  which  case  proof  of  the 
loss  or  destruction  must  first  be  made. 

2.  When  the  original  is  in  the  possession  of  the  party  against  whom  the  evi- 
dence is  offered,  and  he  fails  to  produce  it  ofter  reasonable  notice. 

3.  When  the  original  is  a  record  or  other  document  in  the  custody  of  a  pub- 
lic officer. 

4.  When  the  original  has  been  recorded,  and  a  certified  copy  of  the  record 
is  made  evidence  by  this  code  or  other  statute. 

5.  When  the  original  consists  of  numerous  accounts  or  other  documents, 
which  can  not  be  examined  in  court  without  great  loss  of  time,  and  the  evi- 
dence sought  from  them  is  only  the  general  result  of  the  whole. 

In  the  cases  mentioned  in  subdivisions  three  and  four,  a  copy  of  the  original, 

or  of  the  record,  must  be  produced ;  in  those  mentioned  in  subdivisions  one  and 

two,  either  a  copy  or  oral  evidence  of  the  contents. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  447  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  380* 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  240,  held  unconstitutional,  see  history,  §  5  ante. 


CONTENTS  OF  WRITING— HOW 
PROVED. 

1.  Certified  copy — Made  evidence  by  code. 

2.  Same  —  From    recorder's    office,    of 

power  of  attorney. 

3.  Construction  of  section — Subdivision  4. 

4.  Contents    of    lost    instrument  —  After 

proof  of  the  loss  or  destruction. 

5.  Documentary  evidence — Order  for  pro- 

duction of  books — Refusal  not  error 
when. 

6.  Expenditures —  Evidence  —  Correctness 

of  summary    from   original   bills  — 
Competency  of  defendant. 

7.  Journals  kept  by  clerk  of  assembly  and 

senate. 

8.  Letter  beyond  territory  of  state. 

9, 10.  Lost  Record  Act — As  to  exclusiveness 
of. 

11.  Same — Certificate  of  incorporation. 

12.  Same — That   a   destroyed   record   con- 

tained, what. 

13.  Same  —  Witness  —  Clerk    of    justices' 

court,  as  to  service  of  lost  summons. 


14.  "Moral    certainty "  —  When    fact    is 

deemed  established. 

15.  Negative   of  passing  resolution — How 

proved. 

16.  Parol  evidence — As  to  agreement — To 

vary  terms  of  note. 

17.  Same — Of  letters — Foundation. 

18.  Same — That  certificate  is  false — When 

inadmissible. 

19.  Private  writing — Not  referred  to. 

20.  Proof  of  contents  of  burned  judgment. 

21.  Proof  of  record  destroyed  by  fire. 

22.  Public   officer  —  Document   in  custody 

23.  Refreshing  memory  from  memorandum. 

24.  Secondary  evidence — Evidence  of  bank 

account. 

25-  28.  Same — As  to  sufficiency  of  foundation. 

29.  Same — Matters  considered. 

30.  Same — Question  of  law. 

31.  Summary  of  books  of  account — Proof 
of  correctness — Admissibility  in  evi- 
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dence. 
32.  Summarizing  of  calculations.' 


g  185S 


WRITING — CONTENTS  OF,  PROVED  HOW. 


£Pt.  IV. 


33.  Varying  writing  by  parol  proof. 

34,  35.  Written  instrument  —  Construction  of 
proved. 

36.  Same — Secondary  evidence. 

37.  Writing  by  testator — Document  out  of 

jurisdiction — Oral  proof. 

As  to  the  above  section  not  applying  In 
a  ease  In  which  the  loss  of  the  original 
contract  or  memorandum  of  contract  In 
writing;  la  not  Involved,  see,  post,  (  197S 
and  note. 

1.  Certified  copy— -Made  evidence  by  code 

only  after  preliminary  proof. — Brown  v. 
Griffith,  70  Cal.  14,  16,  11  Pac.  500. 

2.  Same— From  recorder's  office,  of  power 
of  attorney ,  signed  by  four  persons,  but 
acknowledged  by  one  only,  is  admissible  in 
evidence. — Stfect  v.  Gregg,  51  Cal.  198,  201. 

3.  Construction  of  section— Subdivision  4 

of  above  section,  making:  certified  copy  of 
record  admissible  "when  certified  copy  of 
record  is  made  evidence  by  code,"  is  only 
applicable  after  preliminary  proof  has  been 
made  showing:  admissibility  of  certified 
copy. — Brown  v.  Griffith,  70  Cal.  14,  16,  11 
Pac.   500. 

4.  Contents  of  lost  instrument  —  After 
proof  of  the  loss  or  destruction  of  a  written 
contract  for  the  sale  of  land  the  contents 
thereof  may  be  proved  in  support  of  a 
claim  of  title  by  adverse  possession  founded 
upon  such  contract,  in  defense  of  an  action 
in  ejectment. — Casein  v.  Nicholson,  154  Cal. 
505,  98  Pac.   190. 

See,  also,  pars.  9-18,  21,  this  note. 

As  to  proof  of  contents  of  burned  Judg- 
ment, see  par.  20,  this  note. 

As  to  proof  of  contents  of  lost  Instrument 
by  a  person  who  heard  It  read,  see  note 
Ann.  Cas.   191 2D,  790-798. 

8.  Documentary  evidence— Order  for  pro- 
duction of  books— Refusal  not  error  when. 

— It  is  not  error  to  refuse  an  order  for  the 
production  of  the  books  of  a  party  to  an 
action,  where  the  action  has  been  pending: 
more  than  a  year  and  the  demand  for 
production  is  made  after  the  action  has 
been  on  trial  for  sixteen  days,  and  the 
books  desired  are  located  in  New  York 
City. — Avery  v.  Wiltsee,  177  Cal.  484,  171 
Pac.  95. 

6.  Expenditure*— Evidence  —  Correctness 
of  summary  from  original  bills '—  Compe- 
tency of  defendant. — In  an  action  for  a 
breach  of  contract  to  manufacture  and  de- 
liver goods,  the  admission  in  evidence, 
under  the  provisions  of  subdivision  5  of 
the  above  section,  under  the  issue  of  dam- 
ages, of  an  itemized  summary  of  the  expen- 
ditures of  the  defendant  without  testimony 
of  defendant's  bookkeeper  as  to  their  cor- 
rectness was  not  error,  where  the  defen- 
dant testified  that  he  personally  made  up 
the  statement  from  the  original  bills,  of 
the  payment  of  which  he  had  personal 
knowledge. — Globe  Mfg.  Co.  v.  Harvey,  185 
Cal.  255,   196  Pac.  261. 


7.  Journals  kept  by  clerk  of  assembly 
and  senate  and  preserved  by  secretary  of 
state,  as  required  by  law,  or  copies  of  them 
properly  certified,  are  admissible  in  evi- 
dence in  any  court  of  Justice  in  this  state, 
by  virtue  of  above  section  and  section  1918. 
post. — Oakland  Par.  Co.  v.  Hilton,  69  Cal. 
479,   495,   11  Pac.   S. 

8.  Letter    beyond    territory    of    state    is, 

within  meaning  of  statute,  "lost,"  so  as  to 
allow  secondary  proof  of  its  contents. — 
Zellerbach  v.  Allenberg,  99  Cal.  57,  73,  33 
Pac.  786.  See  Gordon  v.  Searing.  8  Cal.  49: 
Manning  v.  Maroney,  87  Ala.  563,  567.  13 
Am.  St.  Rep.  67,  6  So.  348;  Burton  v.  Driggs. 
87  U.  S.   (20  Wall.)   125,  184,  22  L.  ed.  299. 

9.  Lost  Record  Act— As  to  excluslvenesa 

of. — Act  of  June  16,  1906,  providing  for  the 
restoration'  of  the  court  records  lost,  in- 
jured or  destroyed  by  conflagration  or 
other  public  calamity  is  not  exclusive  and 
does  not  forbid  other  proof  of  lost  judi- 
cial records,  and  Judgments  or  other  rec- 
ords so  lost  or  destroyed  may  be  proved 
after  proof  of  their  loss  or  destruction  as 
provided  in  above  section. — Hibernian  Sav. 
A  L.  Soc.  v.  Boyd,  155  Cal.  193,  199,  10O 
Pac.  239. 

As  to  evidence  of  contents  of  lost  Instru- 
ment, see  par.  4,  this  note. 

10.  Where  the  record  evidence  of  an 
original  action  has  been  entirely  destroyed 
by  fire  before  the  commencement  or  the 
present  action,  secondary  evidence  is  ad- 
missible and  competent  hereunder  to  estab- 
lish the  existence  of  the  original  action 
and  all  the  proceedings  therein,  including- 
the  Judgment,  notwithstanding  the  provi- 
sions of  the  act  of  June  16,  1906,  which  is 
not  exclusive.  —  Seaboard  Nat.  Bank  v. 
Ackerman,  16  Cal.  App.  57,  116  Pac.  91. 

11.  Same  —  Certificate     of     Incorporation 

when  lost  or  destroyed,  secondary  evidence 
of  its  contents  is  admissible,  after  proof  of 
due  execution,  and  loss  or  destruction,  by 
copy,  by  recital  of  contents  In  other  authen- 
tic document,  or  by  recollection  of  witness. 
— Creditor's  Union  v.  Lundy,  16  Cal.  App. 
671,  117  Pac.  624. 

12.  Same— That  a  destroyed  record  con- 
tained all  that  is  necessary  to  effectuate 
its  purpose  may  be  deduced  and  Inferred 
from  probative  facts,  and  does  not  require 
positive  and  direct  proof.  The  fact  that, 
where  the  entire  record  of  an  action  has 
been  destroyed  by  fire,  the  complaint,  th* 
return  of  summons,  showing  service,  and 
the  Judgment-roll  of  that  action  were  pre- 
pared by  an  attorney  at  law  in  the  ordinary 
and  usual  form  employed  in  such  actions, 
tends  to  warrant  the  inference  that  the 
destroyed  record  contained  all  that  was 
necessary  to  support  the  Jurisdiction  and 
Judgment  of  the  court  in  the  first  Instance, 
and  direct  and  positive  evidence  of  per- 
sonal service  of  summons  Is  not  required. 

Seaboard  Nat.  Bank  v.  Ackerman,  16  Cal. 
App.  58.  116  Pac.  91. 
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13.  Same  — Witness —  Clerk    of    justices' 
t,    as    to    service    of    lost    ••aaona,  — 

Where  service  of  summons  in  a  justice's 
court  is  in  issue,  and  the  summons  itself 
is  lost,  the  justice's  clerk  is  a  competent 
witness  by  whom  to  prove  issuance  and 
service  thereof,  and  it  is  error  to  exclude 
questions  put  to  such  clerk  as  to  whether 
he  knew  that  the  summons  was  issued,  and 
as  to  its  contents. — Kriste  v.  International 
Sav.  &  Ex.  Bank,  17  Cal.  App.  304,  119  Pac. 
666. 

14.  "Moral  certainty"  —  When  fact  Is 
deemed  established. — When  evidence  is  such 
as  to  produce  conviction  of  truth  of  fact 
in  an  unprejudiced  mind,  such  fact  is  said 
to  be  established  to  moral  certainty. — 
Treadwell  v.  Whittier,  80  Cal.  6?4,  684,  22 
Pac.  266,   5  L.  R.  A.  498. 

15.  Negative  of  passing;  resolution — How 
proved.  —  Testimony  of  deputy  clerk  to 
prove  that  there  was  no  other  resolution  of 
Intention  passed  by  board  than  one  intro- 
duced* in  evidence,  is  proper,  as  negative 
could  be  proved  otherwise  only  by  intro- 
ducing: voluminous  records  of  proceedings 
of  board. — Pacific  Pav.  Co.  v.  Gallett,  187 
Cal.  174,  176,  69  Pac.  986.  See  City  Street 
I.  Co.  v.  Bab  cock,  128  Cal.  206,  65  Pac.  762; 
Pacific  Pav.  Co.  v.  Reynolds,  6  Cal.  Unrep. 
636,  62  Pac.  212;  Thomason  v.  Carroll,  182 
Cal.  148,  64  Pac.  262. 

16.  Parol  evidence— As  to  agreement— 
To  vary  terms  of  note  not  within  excep- 
tion stated. — Carver  v.  San  Joaquin  Cigar 
Co.,  16  Cal.  App.  767,  118  Pac.  92. 

17.  Same  — Of  letters— Foundation. — Ad- 
mission of  parol  evidence  of  contents  of 
letters  without  first  laying  foundation  by 
proof  of  their  loss  is  error. — Byrne  v. 
Byrne,   113  Cal.  294,  299,  45  Pac.  536. 

18.  Same  — That  certificate  Is  false  — 
When  inadmissible.  —  Certified  copy  of 
public  official  document  or  record,  certified 
by  proper  custodian,  is  admissible,  and 
parol  evidence  that  certificate  is  false  is 
inadmissible. — People  v.  Hagar,  52  Cal.  171, 
186. 

As  to  photographic  copies  as  evidence, 
.see  note  26  Am.  Rep.  319-321. 

19.  Private    writing — Not    referred    to. — 

Above  section  does  not  by  its  terms  relate 
to  record  of  conveyances.  It  is  by  virtue 
of  section  1919,  post,  that  record  of  private 
writing  is  evidence. — Brown  v.  Griffith,  70 
Cal.   14,   16,   11  Pac.  500. 

As  to  public  record  of  private  writing**, 
when  admissible,  see,  post,  {1919  and  note. 

20.  Proof  of  contents  of  burned  Judg- 
ment*— A  judicial  record  is,  as  provided  in 
section  1894,  post,  a  public  writing,  and  it 
is  held  that  the  contents  of  a  judgment  de- 
stroyed in  the  conflagration  of  1906  may, 
under  the  provisions  of  above  section,  be 
proved  by  oral  evidence,  notwithstanding 
the  act  of  June  16,  1906. — Hibernian  Sav.  & 
L.  Soc.  v.  Boyd,   165  Cal.   200.  100   Pac.   239. 

See  pars.  4,  21,  this  note. 
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21.  Proof  of  record  destroyed  by  Are* — 

Where,  in  an  action  on  a  judgment,  the  en- 
tire record  of  which  haa  been  destroyed, 
evidence  of  the  institution  of  the  original 
action,  service  of  summons,  and  entry  of 
judgment  therein,  was  positive  and  direct, 
and  the  substance  of  the  contents  of  the 
papers  and  pleadings  constituting  the  judg- 
ment-roll is  established,  direct  proof  of  the 
exact  contents  of  the  Judgment-roll  and  the 
complaint  In  the  original  action,  and  per- 
sonal service  of  summons  is  not  essential. 
— Seaboard  Nat.  Bank  v.  Ackerman,  16  Cal. 
App.   58,   116  Pac.   91. 

22.  Public   officer— Document   in   custody 

of. — When  original  document  is  in  custody 
of  public  officer,  and  evidence  of  its  con- 
tents is  sought  to  be  given,  contents  can 
only  be  proved  by  production  of  original 
or  copy  of  it.  And  if  lost  its  contents  can 
only  be  proved  by  copy  or  by  oral  evidence. 
The  writing  offered  as  copy  of  an  original 
must  be  proved  to  be  such  before  it  can  be 
admitted.  If  properly  certified  or  shown  to 
be  such  copy  by  witness  who  compared  ii 
with  original,  it  is  admissible.  —  Dyer  v. 
Hudson,  66  Cal.  372,  878,  4  Pac.  235. 

23.  Refreshing  memory  from  memoran- 
dum.— The  use  of  a  memorandum  taken  for 
the  purpose  of  refreshing  the  memory  of 
the  witness,  the  books  being  in  court,  held 
authorized  by  above  section. — Kinney  v. 
Maryland  Casualty  Co.,  16  Cal.  App.  574, 
115  Pac.  456. 

24.  Secondary  evidence  —  Evidence  of 
bank  account.  —  Evidence  by  the  "credit- 
remittanceman"  of  a  bank  on  which  a 
check  was  drawn,  to  the  effect  that  he  had 
examined  the  books  of  the  bank  and  that 
the  defendant,  at  the  time  such  check  was 
drawn,  had  no  account  or  credit  in  that 
bank,  was  competent  evidence  under  the 
provisions  of  subdivision  5  of  the  above 
section  In  a  prosecution  for  uttering  a 
check  without  funds.  —  People  v.  Kawano, 
38  Cal.  App.  612,  177  Pac.  174. 

See,  also,   par.   36,   this   note. 

25.  Same  — As  to  sufficiency  of  founda- 
tion.— To  lay  the  foundation  for  the  Intro- 
duction of  secondary  evidence  of  a  lost  in- 
strument, the  party  offering  It  must  show 
exhaustion  in  a  reasonable  degree  of  all 
available  sources  of  information  and  means 
of  discovery  of  the  Instrument,  and  a  dill- 
gent  search  where  it  belongs  or  Is  most 
likely  to  be.  The  sufficiency  of  this  evi- 
dence Is  for  the  court  and  Its  decision  will 
not  be  reversed  unless  the  proof  of  loss  Is 
manifestly  insufficient.  —  California  Nat. 
Bank  v.  Woldon,  14  Cal.  App.  765,  113  Pac. 
334. 

26.  The  term  "loss"  as  used  in  the  stat- 
ute means  something  different  from  de- 
struction, for  in  the  latter  case  loss  would 
necessarily  follow,  but  not  so  In  case  of 
loss.  The  Instrument  may  be  lost  for  all 
practical  purposes  of  the  trial  when  It  can 
not  be  found  after  diligent  search  and  yet 
ft    might    exist.      Reasonable    diligence    in 
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making:  the  search  should  not  require  the 
exploration  of  all  possible  places  where  the 
instrument  might  be. — King:  v.  Samuel,  7 
Cal.  App.   65,   66,  98  Pac.  391. 

27.  No  hard  and  fast  rule  can  be  laid 
down  as  to  what  proof  of  loss  is  necessary 
to  justify  secondary  evidence  of  the  con- 
tents of  an  instrument.  What  degree  of 
diligence  in  search  is  necessary  it  is  not 
easy  to  define  as  each  case  depends  much 
upon  its  own  peculiar  circumstances,  but 
in  general  the  party  is  expected  to  show 
that  he  has  in  good  faith  exhausted  in  a 
reasonable  degree  all  the  sources  of  infor- 
mation and  means  of  discovery  which  the 
nature  of  the  case  would  naturally  suggest 
or  which  were  accessible  to  him. — King  v. 
Samuel,  7  Cal.  App.  65,  67,  93  Pac.  391. 

28.  Showing  that  original  of  paper  was 
delivered  to  opposite  party  who  testified  "if 
it  was  ever  given  to  me,  I  lost  it,"  is  suffi- 
cient to  allow  introduction  of  properly  iden- 
tified copy. — Van  Valkenburgh  v.  Oldham, 
12  Cal.  App.  672,  580,   108  Pac.  42. 

29.  Same — Matters  considered. — In  judg- 
ing the  sufficiency  of  the  proof  of  the  loss 
of  an  instrument  the  surrounding  circum- 
stances and  facts  should  be  taken  into  con- 
sideration. The  presence  or  absence  of 
pecuniary  interests  or  other  improper  mo- 
tive in  seeking  to  substitute  secondary  for 
the  best  evidence,  the  probability  that  the 
instrument  was  materially  different  from 
that  sought  to  be  established  by  the  oral 
proof,  the  effect  such  proof  would  have 
upon  the  rights  of  the  person  seeking  to 
exclude  it,  the  character  of  the  witnesses 
and  their  relation  to  the  transaction  as  in- 
terested parties  or  otherwise,  and  other 
matters  that  might  be  suggested  are  fair 
subjects  for  consideration,  and  the  weight 
to  be  given  them  is  largely  within  the  dis- 
cretion of  the  trial  judge. — King  v.  Samuel, 
7  Cal.  App.  55,  67,  93  Pac.  891. 

SO.  Same— Question  of  law. — Whether  a 
sufficient  foundation  Is  laid  to  Justify  sec- 
ondary evidence  of  an  Instrument  claimed 
to  be  lost  is  a  question  of  law  and  may  be 
reviewed  by  the  appellate  court. — King  v. 
Samuel,  7  Cal.  App.  §6,  67,  93  Pac.  891. 

31.  Summary  of  books  of  account— Proof 
of  correctness— Admissibility  In  evidence. — 

In  an  action  In  the  nature  of  an  account- 
ing for  a  breach  of  contract  the  trial  court 
properly  admitted  in  evidence,  over  defen- 
dant's objection  that  it  was  not  shown  that 
the  records  on  which  the  data  was  based 
were  correct,  a  financial  statement  pre- 
pared by  an  auditor  from  data  taken  from 
defendant's  books;  such  books  being  in  the 
defendant's  possession  it  had  It  within  its 
power  to  show  that  the  statement  was  not 
correct  as  a  summary  of  what  the  books 
showed,  or  that  the  books  were  not  cor- 
rect, and  having  failed  to  do  this  the  rul- 
ing of  the  court  was  proper  under  the 
provisions  of  subdivision  5  of  the  above 
section. — McPherson  v.  Great  Western  Mill- 
ing Co.,   44  Cal.  App.   491,  186  Pac.   803. 


32.     Summarising       of       calculation*.    — 

Neither  jury  nor  court  is  required  to  make 
calculations  involving  many  additions  and 
subtractions  in  figures.  A  witness  may  b<- 
called  to  summarize  testimony. — Wilson  v. 
Alcatraz  A.  Co.,  142  Cal.  182,  189,  75  Pac. 
787. 

83.     Varying  writing  by  parol  proof. — The 

same  rule  which  renders  incompetent  the 
statement  of  one  of  contracting  parties, 
made  before  or  contemporaneously  with  ex- 
ecution of  written  agreement,  also  de- 
clared incompetent  his  declarations  made 
after  such  execution,  and  neither  are  dec- 
larations evidence  of  contents  of  paper, 
which  is  only  thfng  law  allows  to  be 
proved,  whether  paper  is  lost  or  not. — 
Nicholson  v.  Tarpey,  124  Cal.  442,  446,  57 
Pac.  457. 

34.  Written  instrument  —  Construction 
of  proved. — In  order  to  lay  the  foundation 
for  the  admission  of  books  in  evidence,  it 
must  be  shown  that  they  are  books  of  ac- 
count kept  in  the  regular  course  of*  busi- 
ness, that  the  business  is  of  a  character  In 
which  it  is  proper  or  customary  to  keep 
such  books,  that  the  entries  were  either 
original  entries,  or  the  first  permanent  en- 
tries of  the  transactions,  that  they  were 
made  at  a  time,  or  within  reasonable  prox- 
imity to  the  time  of  the  respective  trans- 
actions, and  that  the  person  making  them 
had  personal  knowledge  of  the  transac- 
tions or  obtained  such  knowledge  from  a 
report  regularly  made  to  him  by  some  other 
person  employed  in  the  business  whose 
duty  it  was  to  make  the  same  in  the  regu- 
lar course  of  business.  —  Montgomery  & 
Mullen  Lumber  Co.  v.  Ocean  Park  Scenic 
Ry.  Co.,  32  Cal.  App.  32,  161  Pac.  1171. 

35.  In  an  action  to  recover  the  balance 
due  for  lumber  sold,  it  Is  not  error  to  per- 
mit the  manager  of  the  lumber  company  to 
testify  as  to  the  correctness  of  the  ac- 
counts, where  the  books  were  kept  under 
his  direction  and  he  had  personal  knowl- 
edge that  the  charges  were  correct,  and 
the  entries  made  at  the  time  of  the  trans- 
actions to  which  they  related. — Montgom- 
ery &  Mullen  Lumber  Co.  v.  Ocean  Park 
Scenic  Ry.  Co.,  32  Cal.  App.  32,  161  Pac. 
1171. 

36.  Same— Secondary  evidence. — Second- 
ary evidence  of  the  contents  of  a  letter  is 
admissible,  where  it  is  shown  that  the  orig- 
inal Is  in  Mexico. — Mackroth  v.  Sladky,  27 
Cal.  App.  112,   148  Pac.  978. 

As  to  secondary  evidence  and  when  ad- 
missible, see  pars.  24-30,  this  note. 

• 

37.  Writing  by  testator— Document  out 
of  Jurisdiction — Oral  proof. — In  a  proceed- 
ing to  secure  a  judgment  revoking  a  pre- 
vious order  of  the  court  admitting  a  will  to 
probate,  papers  signed  by  the  testator, 
which  tend  to  show  his  Insanity,  which  are 
on  file  In  a  foreign  court,  or  are  on  the 
same  footing  as  lost  documents,  under  the 
provisions  of  subdivision  1  of  the  above 
section,   and   may   be   proved   by    oral    evi  • 
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dence,  or  by  copies  produced  by  a  witness,  are  in  the  testator's  handwriting,  and  that 
who  swears  that  he  examined  the  papers  the  copies  produced  are  correct  copies. — 
on  file  in  the  foreign  court,  and  that  they       Estate  of  Baker*  176  Cal.  430,  168  Pac  881. 


§  1855a.  PUBLIC  RECORD  OB  DOCUMENT.  PROOF  OF  CONTENTS  OF 
LOST.  When,  in  any  action,  it  is  desired  to  prove  the  contents  of  any  public 
record  or  document  lost  or  destroyed  by  conflagration  or  other  public  calamity 
and  after  proof  of  such  loss  or  destruction,  there  is  offered  in  proof  of  such 
contents  (a)  any  abstract  of  title  made  and  issued  and  certified  as  correct 
prior  to  such  loss  or  destruction,  and  purporting  to  have  been  prepared  and 
made  in  the  ordinary  course  of  business  by  any  person,  firm  or  corporation 
engaged  in  the  business  of  preparing  and  making  abstracts  of  title  prior  to 
such  loss  or  destruction;  (b)  any  abstract  of  title,  or  of  any  instrument  affect- 
ing title,  made,  issued  and  certified  as  correct  by  any  person,  firm  or  corpora- 
tion engaged  in  the  business  of  insuring  titles  or  issuing  abstracts  of  title,  to 
real  estate  whether  the  same  was  made,  issued  or  certified  before  or  after  such 
loss  or  destruction  and  whether  the  same  was  made  from  the  original  records 
or  from  abstracts  and  notes,  or  either,  taken  from  such  records  in  the  prepara- 
tion and  upkeeping  of  its,  or  his,  plant  in  the  ordinary  course  of  its  business, 
the  same  may,  without  further  proof,  be  admitted  in  evidence  for  the  purpose 
aforesaid.  No  proof  of  the  loss  of  the  original  document  or  instrument  shall  be 
required  other  than  the  fact  that  the  same  is  not  known  to  the  party  desiring 
to  prove  its  contents  to  be  in  existence;  provided,  nevertheless,  that  any  party 
so  desiring  to  use  said  evidence  shall  give  reasonable  notice  in  writing  to  all 
other  parties  to  the  action  who  have  appeared  therein,  of  his  intention  to  use 
the  same  at  the  trial  of  said  action,  and  shall  give  all  such  other  parties  a  rea- 
sonable opportunity  to  inspect  the  same,  and  also  the  abstracts,  memoranda, 

or  notes  from  which  it  was  compiled,  and  to  take  copies  thereof. 

» 

History:  Enactment  approved  June  6,  1906,  Stats,  and  Amdts. 
1906-7,  Extraordinary  Session,  p.  70;  amendment  approved  Dec.  24, 
1911,  Stats,  and  Amdts.,  Extraordinary  Session,  1911,  p.  64. 


PROOF  OP  PUBLIC  RECORD,  ETC. 

1.  Construction  of  section — As  to  retroactive 

operation. 

2.  Same  —  Under   this   section   as   it   existed 

prior  to  its  amendment. 

3.  Same — Under  the  amendment  of  1911. 

4.  Lost  record — Admissibility  of  abstract  of 

title — Question  not  presented. 

See.   ante,    {  1823,   note   pars.   109-111. 

1.  Construction  of  section— As  to  retro- 
active operation  of  amendment  of  1906,  see 
Kerr's  Cyc.  Pol.  Code,  2d  ed.,  §  309,  note 
Part  II. 


ment  for  the  plaintiff,-  the  section  was  so 
amended  as  to  permit  the  introduction  of 
such  evidence  (Stats.  Ex.  Sess.  1911,  p.  64), 
would  not  cure  the  error  nor  authorize  the 
appellate  court  to  disregard  It. — Vanderbilt 
v.  All  Persons,  163  Cal.  507,  508,  512,  126 
Pac.  158. 


2.  Same  —  Under  above  section,  as  It 
existed  prior  to  Urn  amendment,  In  1911,  it 
was  erroneous  to  admit  in  evidence,  in  an 
action  to  quiet  title  under  the  McEnerney 
Act,  an  abstract  of  title  made  up  and  cer- 
tified after  the  destruction  of  the  public 
records;  and  the  fact  that  pending:  an  ap- 
peal by  an  adverse  claimant  from  the  judg- 


8.     Same — Under  the  amendment  of  1911 

the  party  undertaking*  to  show  the  contents 
of  an  instrument  by  means  of  an  abstract, 
must  prove  that  he  does  not  know  of  the 
existence  of  the  original  instrument. — Dah- 
ler  v.  All  Persona,  163  Cal.  160,  163,  165,  124 
Pac.  995. 

4.  Lost  record— Admissibility  of  abstract 
of  title  Question  not  presented. — In  a  case 
in  which  the  record  on  appeal  from  a  judg- 
ment in  an  action  to  quiet  title  shows  the 
admission  without  objection  of  an  abstract 
of  title,  pursuant  to  the  provisions  of  the 
above  section,  as  secondary  evidence  of  the 
destroyed  public  record  of  a  lease,  and  that 
the  abstract  was  not  subsequently  stricken 
out,  the  question  of  its  admissibility  in 
evidence  is  not  presented,  regardless  of  In- 
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formation  in  the  briefs  that  it  was  admitted 
only  tentatively  and  that  finally  the  trial 
court  concluded  that  it  was  not  admissible 


and  made  its  decision  as  if  it  were  not  in 
evidence. — Mercantile  Trust  Co.  v.  All  Per- 
sons, etc.,  183  Cal.  369,   191   Pac.  691. 


§1866.  AN  AGREEMENT  REDUCED  TO  WRITING  DEEMED  THE 
WHOLE.  When  the  terms  of  an  agreement  have  been  reduced  to  writing  by 
the  parties,  it  is  to  be  considered  as  containing  all  those  terms,  and  therefore 
there  can  be  between  the  parties  and  their  representatives,  or  successors  in 
interest,  no  evidence  of  the  terms  of  the  agreement  other  than  the  contents  of 
the  writing,  except  in  the  following  cases : 

1.  Where  a  mistake  or  imperfection  of  the  writing  is  put  in  issue  by  the 
pleadings ; 

2.  Where  the  validity  of  the  agreement  is  the  fact  in  dispute. 

But  this  section  doee  not  exclude  other  evidence  of  the  circumstances  under 
which  the  agreement  was  made  or  to  which  it  relates,  as  defined  in  section 
eighteen  hundred  and  sixty,  or  to  explain  an  extrinsic  ambiguity,  or  to  estab- 
lish illegality  or  fraud.  The  return  agreement  includes  deeds  and  wills,  as 
well  as  contracts  between  parties. 

History:    Enacted  March  11,  1872. 


AGREEMENT  IN  WRITING,  WHOLE  CON- 
TRACT—PAROL  EVIDENCE. 

1.  Action  for  fraud — Exchange  of  prop- 

erty— Evidence  of  value. 

2.  Admission  of  oral  agreement  to  vary 

terms  of  written  contract — Fraud. 

3.  Agreement    in    writing  —  Supersedes 

oral  negotiations — Collateral  agree- 
ment. 

4.  Complete  contract — Whether  an  agree- 
♦  ment    contains    language    importing 

complete  contract,  is  question  of  law. 

5.  Consideration — Parol  evidence  as  to  in 

execution. 

6.  Construction  of  above  section — In  gen- 

eral. 

7.  Same — Exception. 

8.  Construction  of  contracts. 

9.  Contemporaneous  parol  agreement. 

10.  Contract — In  sense  of     vtion  5  article 

XIII  of  constitution. 

11.  Same— Evidence   by  letters  —  Prelimi- 

nary negotiations — Parol  evidence — 
Circumstances  and  situations  of  par- 
ties. 

12.  Deed  —  Absolute   a   mortgage  —  Parol 

evidence. 

13.  Same  —  Mutual  mistake  —  Parol  evi- 

dence admissible  to  show. 

14.  Delivery — Failure  of  contract  to  show 

when  and  where. 

15.  Description  of  risk  in  insurance  policy 

— Act  of  insurers. 

16.  Determination    of     quality — Contract 

silent. 

17.  Indorsements    upon    stock    certificates. 

18.  Evidence — As   to    plaintiff's    construc- 

tion. 


19.  Same — Of   circumstances,   etc.,  to  ex- 

plain ambiguity,  etc. — Fraud. 

20.  Extent  of  exception, 

21.  Extension  of  contract. 

22.  Fraud  or  illegality — Evidence  to  estab- 

lish. 

23.  Guaranty  —  Absence    of    ambiguity  — 

Evidence   —    Surrounding     circum- 
stances. 

24.  Holographic  wills. 

25.  Intention   of  parties  —Reformation  of 

contract. 

26.  Latent   ambiguity — In   decree   of  dis- 

tribution. 

27.  Material   question — Is  as  to   the   lan- 

guage of  written  contract. 

28.  Mistake  known  to  other  party. 
29,30.  Mortgages. 

31.  Mortgage-tax — Parol  contract  to  pay. 

32.  Omission  of  part  of  contract. 

33-  38.  Parol    evidence    respecting    writings — 
As  to  generally. 

39.  Same — Admissible  to  establish  a  con- 

structive trust. 

40.  Same — Same — Under  conveyance  abso- 

lute in  form. 

41.  Same  —  Explain   patent   ambiguity  of 

written  instrument. 

42,  43.  Same  —  Oral    modification    of    written 
contract. 

44.  Same — Rule  forbidding  parol  evidence 

to  vary  or  alter. 

45.  Parties  affected. 

46,  47.  Parties  only  affected. 

48.  Party  and  stranger — Parol  evidence  as 
between. 
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49.  Pleadings — Denial  of  surplusage — Im- 

material— Issues. 

50.  Same  —  Validity   and   genuineness   of 

instrument. 

51.  Real-estate    broker  —  Employment    to 

sell  bouse  "completely  furnished" — 
Automobile  not  included  in  furnish- 
ings. 

52.  Recital  in  receipt — Given  for  money. 

53.  Reformation  of  instrument. 
54-  56.  Sale — By  sample. 

57.  Same  —  Fraud  —  Proof  of  oral  fraud 

and  misrepresentation. 

58.  Strangers  to  agreement. 

59.  Subject-matter    of    agreement  —  Parol 

evidence  to  identify. 

60.  Theory  of  exception. 

61.  Time  of  performance. 

62.  Validity    and    genuineness    of    instru- 

ment— Are  admitted  by  pleading. 

63.  Want  of  consideration. 

64.  Written  contracts — Are  to  be  consid- 

ered as  superseding  all  oral  nego- 
tiations. 

65.  Same  —  Constituted  by  three  separate 

writings — Parol  evidence  to  estab- 
lish. 

66.  Same  —  Construction  of  —  Question  of 

law  for  court. 

67.  Same — For  purchase  of  jennets — Parol 

agreement  to  purchase  jennets  and 
their  colts — Inadmissible. 

68.  Same — For   sale   of   land — A  contem- 

porary oral  understanding. 

69,70.  Same  —  Oral  and  other  negotiations 
merged  —  Parol  evidence  inadmissi- 
ble. 

71.  Same — Same — Rescission    for    fraud — 

Rule  not  applicable. 

72.  Same — Variance  by  parol. 

73.  Written  leasing — Conversation  between 

landlord  and  lessee's  agent — Inad- 
missible to  vary  terms  of  the  lease. 

74.  Same — Extrinsic  ambiguity. 
1.  Action  for  fraud— Exchange  of  prop- 
erty —  Evidence  of  value.  —  In  an  action 
for  damages  for  fraudulent  representations 
made  by  defendant  as  to  the  value  of  cer- 
tain real  property  exchanged  for  a  stock 
of  merchandise  belonging*  to  the  plaintiff, 
evidence  of  the  value  of  the  properties  ex- 
changed is  admissible  under  the  issue  of 
fraud,  for  the  purpose  of  showing:  the  cir- 
cumstances surrounding  and  attending  the 
making  of  the  contract,  under  the  provi- 
sions of  the  above  section  and  section  1860, 
post,  and  also  relevant  and  material  to  the 
Issue  raised  by  the  answer  as  to  the  value 
of  the  plaintiff's  stock  of  merchandise. — 
Herden  v.  Hanson,  182  Cal.  638,  189  Pac. 
440,  approving  doctrine  in  Beverly  v.  Black - 
•wood,  102  Cal.  83,  92,  36  Pac.  378;  Norris 
v.  Crandall.  6  Cal.  Unrep.  706,  65  Pac.  668. 
C.C.  P.— 216  8441 


2.  Admission  of  oral  agreement  to  vary 
terms  of  written  contract— Fraud. —  It  is  es- 
sential that  the  oral  agreement  be  made  by 
the  party  to  the  contract,  or  by  his  agent, 
acting  with  authority,  actual  or  ostensible; 
and  it  is  held  that  a  policy  of  insurance, 
which,  upon  its  face,  withholds  authority  to 
vary  its  terms  from  the  company's  agents, 
can  not  be  varied  by  oral  agreements  made 
by  such  agents  with  the  insured,  and  the 
latter  is  estopped,  by  accepting  the  policy 
from  setting  up  such  oral  variation. — Fi- 
delity A  Casualty  Co.  v.  Fresno  Flume  & 
Irr.  Co.,  161  Cal.  466,  471,  119  Pac.  646. 

In  contract  for  sale  of  land,  contempora- 
neous oral  agreement,  see  par.  68,  this  note. 


8.  Agreement  In  writing— Supersedes  oral 
negotiations  —  Collateral    agreement.  —  The 

rule  that  proof  of  oral  negotiations  or  stipu- 
lations will  not  be  permitted  to  vary  the 
terms  of  a  written  agreement,  has  no  appli- 
cation to  a  collateral  agreement  which  does 
not  purport  to  affect  the  terms  of  the  writ- 
ten instrument,  and  as  to  which  the  latter  is 
silent. — Whit  tier  v.  Home  Savings  Bank,  161 
Cal.  316,  119  Pac.  92. 

As    to    written    contracts    generally,    see 

pars.    68-74,    this   note. 

4.  Complete  contract— "Whether  an  agree* 
meat  contains  language  Importing  complete 
contract,  fa  question  of  law  for  court,  and 
Is  to  be  determined  from  an  inspection  of 
face  of  agreement.  If  it  imports  on  its  face 
to  be  complete  expression  of  whole  agree- 
ment— that  is,  containing  such  language  as 
imports  complete  legal  obligation — it  is  to 
be  presumed  that  parties  have  introduced 
into  it  every  material  item  and  term,  and 
parol  evidence  can  not  be  admitted  to  add 
another  term  to  agreement,  although  writ- 
ing contains  nothing  on  particular  one  to 
which  parol  evidence  is  directed. — Gardiner 
v.  McDonogh,  147  Cal.  313,  81  Pac.  964.  See 
Harrison  v.  McCormick,  89  Cal.  827,  23  Am. 
St.  Rep.  469,  26  Pac.  830;  Thompson  v.  Lib- 
bey,  34  Minn.  374,  377,  26  N.  W.  1. 

5.  Consideration— Purol  evidence  as  to  In 
execution. — In  those  cases  in  which  the 
statement  in  a  written  Instrument  as  to  the 
consideration  is  more  than  a  mere  statement 
of  fact  or  acknowledgment  of  payment  of 
a  money  consideration,  ani  is  of  a  con- 
tractual nature,  as  where  .the  consideration 
consists  of  a  specific  and  direct  promise  by 
one  of  the  parties  to  do  certain  things,  such 
part  of  the  contract  can  no  more  be  changed 
or  modified  by  parol  or  extrinsic  evidence 
than  any  other  part  of  the  instrument, 
under  the  provisions  of  the  above  section. — 
Harding  v.  Robinson,  176  Cal.  534,  166  Pac. 
808,  following  the  doctrine  in  Harrison  v. 
McCormick,  89  Cal.  327,  23  Am.  St.  Rep.  469. 
26  Pac.  830;  Nicholson  v.  Tarpey,  89  Cal.  617, 
26  Pac.  1101;  McDonald  v.  Poole,  113  Cal. 
437,  45  Pac.  702;  Pierce  v.  Edwards,  150  Cal. 
650,  89  Pac.  600;  Germain  Fruit  Co.  v. 
Armsby  Co.,  153  Cal.  585,  96  Pac.  319;  Peter- 
son v.  Cahlx,  5  Cal.  App.  625,  90  Pac.  948; 
Gladding-McBean    v.    Montgomery,    20    Cal. 
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App.  276,  28  Pac.  790;  approving:  the  doc- 
trine in  Wadhams  v.  Swan,  109  111.  46;  Ol- 
hert  v.  Alderson,  86  Wis.  433,  57  N.  W.  88. 

6.  Construction  of  above  section— -In  fen- 
eral. — The  terms  of  above  section  mean 
that  as  between  parties  there  can  be  no 
other  evidence  of  terms  of  agreement  than 
agreement  Itself,  except  in  certain  cases. — 
Beall  v.  Fisher,  95  Cal.  568,  670,  30  Pac.  773. 

7.  Same— Exception. — Cases  may  arise  in 
which  strictness  of  rule  against  admission 
of  parol  evidence  should  be  relaxed.  "Where 
reason  which  prohibits  introduction  of  ex- 
trinsic evidence  fails,  prohibition  fails  with 
it." — Darby  v.  Arrowhead  Hot  Springs  Hotel 
Co.,  97  Cal.  884,  388,  32  Pac.  454. 

As  to  extent  of  exception,  see  par.  20,  this 
note. 

As  to  theory  of  exception,  see  par.  60, 
this  note. 

8.  Construction  of  contracts. — Courts  can 
not  adopt  construction  of  any  legal  instru- 
ment which  shall  do  violence  to  use  of 
language  or  rules  of  law,  and  if  necessary 
to.  explain  language  of  an  instrument,  refer- 
ence may  be  made  to  circumstances  and 
conditions  existing  when  instrument  was 
executed. — Darby  v.  Arrowhead  Hot  Springs 
Hotel  Co.,  97  Cal.   884,  887.  32  Pac.  454. 

As  to  admissibility  of  parol  evidence  In 
constrains;  contracts,  see  notes  5  Am.  St. 
Rep.  241;   21  Am.  Rep.  122. 

9.  Contemporaneous       parol      agreement 

made  between  the  parties  to  a  written  obli- 
gation to  pay  money,  as  to  the  manner  of 
its  negotiation,  can  not  be  set  up  against 
payment  of  the  money  under  the  contract 
in  an  action  by  the  payee  or  his  assignee. 
Such  agreements  come  within  the  rule  that 
written  contracts  can  not  be  varied  by 
parol  agreements,  and  the  rule  is  applicable 
to  Such  agreements  irrespective  as  to 
whether  the  instrument  be  negotiable  or 
non-negotiable  in  character. — Dollar  v.  In- 
ternational Banking  Corp.,  13  Cal.  App.  331, 
341.  343,  109  Pac.  499. 
See  par.  68,  this  note. 

10.  Contract— In  sense  of  section  5  ar- 
ticle XIII  of  constitution,  exists  as  an  en- 
tirety independent  of  any  writing,  though 
parts  of  it  may  be  evidenced'  by  writing. 
Tndeed  writing  is  no  part  of  any  contract, 
though  it  is  often  made  evidence  of  con- 
tracts, and  by  general  rule  certain  classes 
of  contract  can  be  proved  only  by  written 
evidence. — Daw  v.  Niles,  4  Cal.  Unrep.  144, 
J3  Pac.   1114. 

As    to    written    contracts    generally,    see 

pars.   63-74,  this  note. 

11.  Same*— Evidenced  by  letters— Prelim- 
inary negotiations  —  Parol  evidence  —  Cir- 
cumstances and  situations  of  parties.— In  an 

action  to  recover  a  balance  due  on  an  al- 
leged contract,  which  contract  was  evi- 
denced by  letters,  parol  testimony  as  to  oral 
negotiations  prior  to  the  writing  is  admis- 
sible  for  the  purpose   of   showing   the   cir- 


cumstances and  situation  of  the  parties  un- 
der the  provisions  of  the  above  section  and 
of  section  I860,  post. — J.  &  H.  Goodwin,  Ltd. 
v.  Franlch,  37  Cal.  App.  493,  174  Pac.  83. 


12.  Deed — Absolute  a  morta;aa;e— -Parol 
evidence. — The  rule  that  parol  evidence  may 
be  admitted  to  show  that  a  deed  absolute 
on  its  face  is  a  mortgage  is  not  affected  by 
the  existence  of  a  written  memorandum  or 
separate  contract  in  writing  as  to  the  terms 
upon  which  the  property  was  conveyed,  and 
was  to  be  held,  where  there  is  nothing  in 
the  evidence  tending  to  show  that  the 
grantor  in  the  deed  seeking  to  show  that  it 
is  a  mortgage  ever  consented  to  or  knew 
the  contents  of  such  memorandum. — Wad- 
leigh  v.  Phelps,  149  Cal.  639,  87  Pac.  93. 

IS.  Same  —  Mutual  mistake  —  Parol  evi- 
dence admissible  to  show. — In  an  action  to 
quiet  the  title  to  land,  where  the  pleadings 
put  in  issue  the  mutual  mistake  of  the 
parties  in  framing  and  executing  their 
deeds,  the  trial  court  properly  receives  in 
evidence  parol  evidence  to  establish  that 
fact,  under  the  provisions  of  subdivision  1 
of  the  above  section. — Booth  v.  Stow,  38_  Cal. 
App.  191,  175  Pac.  705,  following  doctrine 
in  Capelli  v.  Dondero,  123  Cal.  324,  330,  55 
Pac.  1057. 

14.  Delivery— Failure  of  contract  to  show 
when  and  where  delivery  was  to  be  made 
would  not,  in  law,  render  contract  a  mere 
memorandum.  Sections  1753,  1754  of  Civil 
Code  would  control  that  item. — Gardiner  v. 
McDonogh,  147  Cal.  313,  81  Pac.  964. 

15.  Description  of  risk  In  Insurance  pol- 
icy—Act of  Insurers. — By  interested  and 
officious  zeal  of  agents  employed  by  insur- 
ance companies,  they  not  infrequently  mis- 
lead insured,  and  when  this  course  Is 
pursued,  description  of  risk  should,  though 
nominally  proceeding  from  assured,  be  re- 
garded as  act  of  insurers.  —  Maxson  v. 
Llewelyn,  122  Cal.  195,  199,  64  Pac.  732: 
Rowley  v.  Empire  Ins.  Co.,  36  N.  Y.  550; 
Union  Mut.  L.  Ins.  Co.  v.  Wilkinson.  80  U.  S. 
(13  Will.)   222,  20  L.  ed.  617. 

10.  Determination  of  quality—Contract 
silent. — On  contract  for  purchase  of  fruit, 
price  being  regulated  according  to  size,  and 
contract  not  specifying  method  of  deter- 
mining size,  testimony  may  be  admitted  to 
show  what  understanding  was,  and  is  ad- 
missible under  above  section. — Thresher  v. 
Gregory,  5  Cal.  Unrep.  185.  42  Pac.  421. 

17.     Indorsements  upon  stock  certificates 

do  not  necessarily  mean  that  the  title  is 
transferred  absolutely  and  not  as  a  pledge, 
and  the  secretary  of  a  corporation  is  not 
warranted  in  assuming  In  the  face  of  a  posi- 
tive instruction  from  a  stockholder  that  the 
transaction  between  the  stockholder  and 
the  Indorsee  of  a  certificate  was  anything 
more  than  a  pledge,  and  no  right  in  view 
of  such  instructions  to  issue  a  new  certifi- 
cate to  the  indorsee  as  owner. — Shattuck  A 
Desmond  Warehouse  C4.  v.  Gillelen,  154  Cal 
778,   784,   99  Pae.  348. 
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18.  Evidence— An  to  plaintiff's 
tlon,  notwithstanding  there  is  written 
agreement,  in  absence  of  fraudulent  mis- 
representation, is  admissible.  —  Garber  ▼. 
Glanella  (Cal.  Aug.  26,  1892),  30  Pac.  141, 
not  reported  or  digested. 

19.  Same— Of  circumstances,  etc.,  to  ex- 
plain ambiguity,  etc.— Fraud. — By  the  pro- 
vision of  above  section,  where  an  agree- 
ment is  reduced  to  writing,  it  must  be  con- 
sidered as  containing  all  of  the  terms  agreed 

upon,  except  that  evidence  may  be  intro- 
duced to  the  circumstances  under  which  the 
agreement  was  made,  or  to  explain  an  ex- 
trinsic ambiguity,  or  to  establish  illegality 
or  fraud. — Channel  Commercial  Co.  v.  Hourl- 
han,  20  Cal.  App.  647,  129  Pac.  947,  949. 

20.  Extent  of  exception. — The  exception 
to  general  rule  as  stated  in  above  section 
includes'evidence  of  parol  agreement,  which 
is  part  of  written  agreement,  when  effect 
of  parol  agreement  is  to  invalidate  written 
agreement. — Daw  v.  Nlles,  104  Cal.  106,  118, 
37  Pac.  876. 

As  to  exception  to  general  rale,  see  par. 
7,  this  note. 

As  to  theory  of  exception,  see  par.  60, 
this  note. 

21.  Extension  of  contract. — A  contract, 
or  several  contracts  relating  to  same  mat- 
ter and  made  as  parts  of  substantially  the 
one  transaction,  may  be  extended  by  refer- 
ence to  circumstances  under  which  made, 
and  matter  to  which  it  relates. — Curtln  v. 
Ingle,  1S7  Cal.  95,  97,  100,  69  Pac.  836,  1013. 

22.  Frand  or  Illegality— Evidence  to  es- 
tablish illegality  or  fraud  is  expressly  ad- 
mitted under  above  section. — Maxson  v. 
Llewelyn,  122  Cal.   195.  199,   54  Pac.   732. 

28.  Guaranty— Absence  of  ambiguity— 
Evidence  —  Surrounding   circumstances. — In 

those  cases  in  which  there  is  nothing  am- 
biguous in  the  terms  of  a  contract  of  guar- 
anty, the  surrounding  circumstances  can 
not  be  resorted  to  for  the  purpose  of  giving 
to  the  terms  of  such  contract  a  different 
meaning,  under  the  provisions  of  the  above 
section  and  section  1860,  post. — Ohio  Elec- 
tric Car  Co.  v.  Le  Sage,  182  Cal.  450,  188 
Pac.  982. 

24.  Holographic  wills. — Above  section  ap- 
plies equally  to  holographic  wills  as  to 
others. — Estate  of  Lakemeyer,  135  Cal.  28, 
29,  66  Pac.  961. 

25.  Intention  of  parties— Reformation  of 
contract. — The  contract  agreed  upon  by 
parties  Is  regarded  as  omy  contract  between 
parties,  and  this  is  to  be  Interpreted  ac- 
cording to  their  real  intention  as  proved. 
It  is  not  necessary  that  it  should  be  formally 
revised,  and  while  contract  remains  in  force, 
and  not  barred  by  statute,  there  can  be  no 
bar  to  proof  of  real  intention  or  to  reforma- 
tion of  contract.  —  Gardner  v.  California 
Guarantee  Invest  Co.,  137  Cal.  71.  75,  69 
Pac.  844. 

7*.  Latent  ambiguity— In  decree  of  dis- 
tribution.— The   same   rule   as   to  admission 


of  extrinsic  evidence  to  explain  a  latent 
ambiguity  in  a  will,  applies  to  a  decree 
of  distribution. — Taylor  v.  McCowen,  154 
CaX  8*1,  99  Pac.  351. 

Mm  to  parol  testimony  to  explain  a  patent 
ambiguity  In  written  Instrument,  see  pat. 
41,  this  note. 

See,   post,   §  1861   and  note. 

27.  Masai  Is  I  sjsmstion— Is  as  to  the  lan- 
guage s#  written  contract. — Whether  lost 
or  not,  there  can  be  no  evidence  of  inten- 
tion of  parties  in  absence  of  fraud  or  mis- 
take other  than  written  instrument  itself. 
The  rights  of  parties  must  be  ascertained 
from  its  terms. — Nicholson  v.  Tarpey,  124 
Cal.  442,  446,  57  Pac.  457. 

28.  Mistake  known  to  other  party. — Un- 
der subdivision  1  of  above  section,  mistake 
of  parties,  or  mistake  of  one  party  known 
to  or  suspected  by  other,  is  equally  ground 
for  relief. — Gardner  v.  California  Grantee 
Invest.  Co.,  187  Cal.  71,  75,  69  Pac.  844. 

29.  Mortgages. — A  mortgage  can  be  en- 
forced only  to  accomplish'  object  for  which 
it  was  made.  Circumstances  that  mortgage- 
note  is  absolute  in  its  terms  is  unimportant. 
— Fernandez  v.  Tormey,  121  Cal.  515,  520,  53 
Pac.   1119. 

30.  Where  deed  and  agreement  to  recon- 
vey  note  and  chattel  mortgage  were  all 
made  as  parts  of  one  transaction,  and  in- 
tended by  parties  to  operate  only  as  secu- 
rity for  payment  of  overdraft,  evidence  can 
not  be  given  that  money  called  for  therein 
is  due  before  time  mentioned  in  note  and 
mortgage. — Bullion  &  Exchange  Bank  v. 
Spooner,  4  Cal.  Unrep.  631,  36  Pac.  121. 

31.  Mortgage-tax— Parol  contract  to  pay 

mortgage- tax  are  void,  under  section  5  ar- 
ticle XIII  of  constitution. — Daw  v.  Niles, 
104  Cal.  106,  119,  37  Pac.  876. 

32.  Omission  of  part  of  contract. — Where 
part  of  contract  is  alleged  to  have  been 
omitted  from  writing,  for  purpose  of  evad- 
ing constitution,  it  may  be  admitted  for  pur- 
pose of  showing  illegality  and  consequent 
nullity  of  contract. — Daw  v.  Niles,  4  Cal. 
Unrep.  144,  33  Pac.  1114. 

S3.  Parol  evidence  respecting  writings— 
As  to  generally. — Where  a  written  agree- 
ment purports  to  be  complete,  parol  evi- 
dence is  no  more  admissible  for  the  purpose 
of  adding  to  its  terms  than  would  such  evi- 
dence be  proper  in  an  effort  to  vary  the 
terms  of  the  instrument  itself. — Empire  In- 
vestment Co.  v.  Mort,  169  Cal.  732,  147 
Pac.  960. 

As  to  parol  evidence  In  general  not  admis- 
sible to  vary  writing,  see  notes  1  Am.  Dec. 
81-83:  3  Am.  Dec.  306,  307;  9  .Am.  Dec.  381- 
385;  15  Am.  Dec.  47,  48;  24  Am.  Dec.  413-417; 
40  Am.  Dec.  109,  111;  45  Am.  Dec.  242,  243, 
57  Am.  Dec.  665-667;  5  Am.  Rep.  241;  39  Am. 
Rep.  116-119;  7  Am.  St.  Rep.  366,  367;  11 
Am.  St.  Rep.  393;  15  Am.  St.  Rep.  287,  714 
21  Am.  St.  Rep.  122;  56  Am.  St.  Rep.. 659-672. 

34.  In  an  action  under  the  provision  of 
the  contract   that   "if  at  any   time  prior   to 
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the  completion  of  the  equipment,  the  work 
thereon  be  discontinued  by  Are  or  any  cause 
other  than  the  fault  of  the  (contractor), 
there  shall  be  immediately  due  and  payable 
from  the  (owner)  a  sum  equal  to  the  value 
of  all  goods  destroyed,  materials  furnished, 
labor  and  services  rendered  at  the  time,  of 
discontinuance,"  parol  evidence  is  not  ad- 
missible to  prove  an  oral  agreement  that 
the  installation  was  to  be  completed  within 
three  weeks  from  the  date  of  the  contract. 
— Houghton  v.  Brookings  Lumber  &  Box  Co., 
26  Cal.  App.  752.   148 'Pac.  539. 

35.  In  an  action  on  a  certified  check, 
given  in  payment  of  corporate  stock,  oral 
evidence  is  not  admissible  to  show  that  the 
word  "bearer"  was  left  in  the  instrument  by 
mistake  and  that  the  check  was  not  meant 
for  the  seller. — Bank  of  Bakersfield  v.  Con- 
ner, 29  Cal.  App.  153,  154  Pac.  869. 

36.  Where  in  an  action  to  recover  dam- 
ages for  the  alleged  breach  of  a  written 
contract  for  the  delivery  of  hops  during  the 
year,  1911,  the  answer  sets  up  the  contem- 
poraneous execution  of  two  other  instru- 
ments calling  for  similar  deliveries  in  the 
years  1909  and  1910,  and  further  alleges  that 
the  two  Instruments  with  the  one  in  suit, 
by  the  terms  of  a  collateral  contempora- 
neous oral  agreement,  constituted  but  one 
single  and  indivisible  contract  conveying 
a  single  transaction,  but  which  for  the 
convenience  of  the  parties  was  expressed 
in  three  separate  instruments,  which  were 
executed  by  the  parties  thereto  at  the  same 
time  upon  the  consideration  and  with  the 
understanding  and  agreement  that  the  three 
instruments  would  constitute  but  a  single 
contract  for  the  purchase  and  sale  of  forty 
thousand  pounds  of  hops  per  year  for  three 
successive  years  from  the  crops  produced 
upon  the  hop  ranch  of  defendants,  it  is  per- 
missible to  permit  parol  evidence  to  es- 
tablish such  allegations  without  doing  vio- 
lence to  the  rule  prohibiting  the  admission 
of  oral  evidence  to  alter,  vary  or  contradict 
the  terms  of  a  written  instrument. — Torrey 
v.  Shea,  29  Cal.  App.  313,  155  Pac.  820. 

37.  In  order  to  let  in  evidence  of  a  col- 
lateral agreement  between  the  parties,  such 
agreement  must  be  consistent  with  the 
terms  of  the  writing,  and  the  evidence  must 
not  tend  to  vary  or  contradict  the  terms  of 
the  written  instrument  or  to  defeat  its  op- 
eration.— Piper  v.  Kellerman,  82  Cal.  App. 
128,  162  Pac.  423. 

38.  Evidence  of  an  oral  contemporaneous 
agreement  conflicting  with  the  plain  terms^ 
of  a  written  contract  is  inadmissible. — Loco-* 
mobile   Co.    of   America   v.   Belasco,    32   Cal. 
App.  329,  162  Pac.  920. 

39.  Same— Admissible  to  establliih  a  con- 
structive trust  on  the  ground  of  fraud  in 
procuring  the  conveyance. — Tench  v.  Mc- 
Meekan,  17  Cal.  App.  21,  118  Pac.   476. 

40.  Same— Same— Under  conveyance  ab- 
solute In  form. — The  rule  that  such  proof 
must  be  clear,  satisfactory,  and  convincing, 
is  founded  in  sound  reason;  but  its  proper 


application  where  there  is  substantial  evi- 
dence to  support  the  existence  of  a  trust, 
and  the  determination  of  the  question 
whether  the  evidence  in  any  particular  case 
is  of  this  character,  must  be  left  largely  to 
the  trial  court. — Bollinger  v.  Bollinger,  3  54 
Cal.  702,  99  Pac.  196. 


41.  Same— Explain  -  patent  amblarulty  of 
written  Instrument. — A  guaranty  by  the  de- 
fendant of  ninety  per  cent  of  all  drafts 
drawn  on  the  bank  by  a  fruit  company,  with 
bill  of  lading  attached,  during  two  orange 
seasons,  is  not  so  plain  and  unambiguous 
upon  its  face  as  that  evidence  in  explana- 
tion thereof  is  inadmissible. — First  Nat. 
Bank  of  Hedlands  v.  Bowers,  153  Cal.  96, 
94   Pac.   422. 


As  to  latent  amblamlty  In  decree  of  dis- 
tribution, see  par.  26,  this  note. 
See,  post,   §  1861  and  note. 


modification  of  written 
itract* — Where  the  written  contract  pro- 
vided that  "if  the  board  of  public  works 
would  not  approve  the  wooden  roof  (speci- 
fied in  the  writing)  a  metal  roof  would  be 
put  on"  an  offer  of  the  plaintiff  to  prove 
an  oral  modification  based  on  such  provi- 
sion was  improperly  rejected. — Christenson 
Lumber  Co.  v.  Buckley,  17  Cal.  App.  44,  118 
Pac.  466. 


Aa  to  refor 

63,  this  note. 


latlon  of  Instrument,  see  par. 


43.  The  rule  prohibiting  the  introduction 
of  oral  testimony  in  modification  of  the 
terms  of  a  written  contract  does  not  ap- 
ply so  as  to  preclude  strangers  to  such 
contract  from  introducing  oral  testimony 
as  to  the  facts  of  the  transaction  bearing 
directly  upon  their  interests. — Christenson 
Lumber  Co.  v.  Buckley,  17  Cal.  App.  44,  118 
Pac.  466. 

44.  Same  — Rule  forbidding  parol  evi- 
dence to  vary  or  alter  the  terms  of  a  writ- 
ten contract  does  not  preclude  the  pledge 
of  stock  of  a  corporation,  to  whom  a  new 
certificate  has  been  Issued  in  lieu  of  that 
pledged  to  him,  and  whose  name  has  been 
entered  on  the  books  as  a  stockholder, 
without  authority  and  without  his  consent, 
from  showing  his  true  relationship  to  the 
transaction. — Shattuck  v.  Desmond  Ware- 
house Co.  v.  Gillelen,  154  Cal.  778,  784,  99 
Pac.  348. 

45.  Parties  affected. — The  rule  of  above 
section  applies  only  as  between  the  par- 
ties to  the  contract  and  their  representa- 
tives or  successors  In  interest. — Shattuck 
&  Desmond  Warehouse  Co.  v.  Gillelen,  154 
Cal.  778,  784,  99  Pac.  348. 

46.  Parties  only  affected. — The  rule  thus 
declared  applies  only  to  parties  in  the  in- 
strument and  their  representatives  or  suc- 
cessors in  interest.  It  can  not  be  invoked 
by  strangers  to  instrument. — Dunn  v.  Price, 
112  Cal.  46,  51,  44  Pac.  354. 

47.  This  rule  expressed  in  above  section 
applies  only  between  parties  to  agreement 
and  their  representatives  and  successors  in 
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interest.  It  can  not  be  invoked  by  stran- 
gers to  agreement. — Bickerdike  v.  State, 
144  Cal.  681,  78  Pac.  270.  See  Dunn  v. 
Price,   112   Cal.    46,   51,   44    Pac.   354. 

48.  Party  and  stranger— Parol  evidence 
as  between* — In  contention  between  party 
to  an  instrument  and  a  stranger,  either 
can  give  parol  testimony  differing  from 
contents  of  instrument. — Dunn  v.  Price,  112 
Cal.'  46,  51,  44   Pac.  864. 

See  par.  $5,  this  note. 

49.  Pleadings  —  Denial  of  surplusage— 
Immaterial— Issues. — In  an  action  by  a  de- 
positor against  a  bank  in  which  he  had  a 
commercial  account,  to  recover  money 
claimed  to  have  been  improperly  paid  by 
the  bank  on  a  purported  check  drawn  by 
him  against  the  check,  and  improperly 
charged  to  his  account,  an  allegation  in 
the  complaint  that  the  check  was  intended 
to  be  for  five  dollars,  was  mere  surplusage 
and  an  answer  denying  that  allegation,  and 
setting  up  facts  showing  that  the  amount 
should  have  been  Ave  hundred  dollars,  was 
Immaterial  and  did  not  raise  an  issue  of 
fact,  under  the  provisions  of  the  above 
section,  relating  to  mistakes  or  imperfec- 
tions in  the  writing  put  in  issue  by  the 
pleadings,  which  section  has  no  application. 
— Payne  v.  Commercial  Nat.  Bank,  177  Cal. 
68.  L.  R.  A.  1918C,  328,  169  Pac.  107. 

As  to  discrepancy  between  words  and 
figures  In  the  body  of  "a  check  describing 
the  amount  thereof ,  see  note  L.  R.  A.  1918C, 
331. 


—Validity    and    genuineness    of 

it  are  admitted  by  pleadings  where 
there  is  no  mistake  or  imperfection  in 
writing  which  appears  or  has  been  put  in 
issue  by  pleadings. — Cutten  v.  Pearsall,  146 
Cal.  690,  094,  81  Pac.  26. 

51.  Real-estate  broker— Employment  to 
sell  house  "completely  furnished"- Auto- 
ssohlle  not  Included  In  furnishings. — In  an 

action  by  a  real -estate  broker  to  recover 
his  commission  for  the  sale  of  a  house 
"completely  furnished"  within  a  specified 
time,  the  plaintiff  claiming  to  have  acted 
in  pursuance  of  authority  conferred  there- 
by, and  representing  that  the  personal 
property  included  an  automobile  owned  by 
the  seller,  presented  a  party  ready,  able 
and  willing  to  purchase  the  property,  if  the 
automobile  was  included,  at  the  price  speci- 
fied, parol  evidence  to  show  that  an  auto- 
mobile was  included  among  the  furnish- 
ings of  the  property  to  be  sold  is  not 
admissible  under  the  provisions  of  the  above 
section  and  section  1868,  post. — Wrlght- 
Callender -Andrews  Co.  v.  Eaton,  —  Cal. 
App.  — ,  191  Pac.  68. 

62.     Recital   in   receipt— Given   for  money 

to  effect  that  this  money  was  paid  on  orig- 
inal contract  is  not  conclusive,  and  it  is 
not  error  to  allow  parol  proof  to  show  for 
what  money  was  paid. — Snodgrass  v.  Parks. 
79  Cal.   55,  60,  21  Pac.  429.     See  Winans  v. 


Hassey,  48  Cal.  637;  Pereira  v.  Central  Pac 
R.  Co.,  66  Cal.  92,  4  Pac.  988. 

As  to  consideration,  recital  of  In  written 
Instrument  not  conclusive,  see,  post,  §  1962 
and  note. 

58.     Reformation    of    instrument.— If    the 

terms  as  agreed  upon  have  not  all  been  re- 
duced to  writing  and  included  in  a  written 
instrument,  they  can  be  supplied  only  by 
an  appropriate  proceeding  or  under  proper 
allegations. — Dollar  v.  International  Bank- 
ing Corp.,  13  Cal.  App.  331,  343,  109  Pac. 
499. 

An  to  admissibility  of  parol  evidence  gen- 
erally, see  pars.  81-42,  this  note. 

54.  Sale  — By  sample. — When  contract 
is  in  writing,  and  nothing  in  written  con- 
tract indicates  that  sample  was  used  or 
referred  to,  parol  evidence  can  not  be  al- 
lowed to  show  sale  by  sample. — Gardiner 
v.  McDonogh,  147  Cal.  318,  81  Pac.  964.  See 
Harrison  v.  McCormick,  89  Cal.  327,  229, 
23  Am.  St.  Rep.  469,  26  Pac.  830. 

56.  Where  contract  was  for  sale  of  coal 
described  as  of  certain  variety,  parol  evi- 
dence is  not  admissible  that  contract  was 
for  coal  of  same  kind  and  quality  that  had 
been  previously  purchased,  and  that  kind 
delivered  was  not  same  kind  or  quality  re- 
ferred to  in  sample.  The  effect  of  such  ad- 
mission would  be  to  show  that  coal  was 
sold  by  sample,  and  thereby  to  import  into 
the  contract  warranty  that  coal  was  equal 
to  sample. — Harrison  v.  McCormick,  89  Cal. 
327,  329.  23  Am.  St.  Rep.  469.  26  Pac.  830. 

56.  Where  a  contract  appears  upon  its 
face  to  contain  whole  agreement,  evidence 
will  not  be  admissible  to  show  that  sale 
expressed  by  it  was  sale  by  sample. — Oar- 
diner  v.  McDonogh,  147  Cal.  313,  81  Pac.  964. 

AT.  Same— Fraud— Proof  of  oral  fraud 
and  misrepresentation. — In  an  action  on  a 
contract  for  the  sale  of  a  traction  engine, 
such  contract  of  sale  being  in  writing  with 
no  warranty  that  the  engine  .would  be  of  a 
given  horsepower,  or  would*  In  its  opera- 
tion develop  that  power,  the  only  warranty 
contained  in  the  order  blank  for  the  en- 
gine being  that  it  would  be  made  of  good 
material  "and  durable  with  care,  and  would 
be  capable  of  doing  more  and  better  woric 
than  any  other  engine  made  of  equal  size 
and  proportions,  working  under  the  same 
conditions  on  the  same  job,  if  properly 
operated  by  competent  persons,"  in  an  ac- 
tion to  foreclose  a  mortgage  on  such  en- 
gine given  as  security  for  a  part  of  the 
purchase-price  thereof,  the  trial  court 
properly  struck  out  defendant's  evidence 
offered  to  prove  an  alleged  oral  warranty 
and  an  alleged  fraudulent  representation 
made  by  the  plaintiff's  agent  as  to  the 
horsepower  of  the  engine  and  Its  ability 
to  perform  certain  specified  service,  the 
answer  of  the  defendant  not  having  al- 
leged any  rescission  or  an  offer  to  rescind 
the  contract,  such  evidence  tending  to  vary 
the  terms  of  the  written  contract  and  be- 
ing   inadmissible    under    the    provisions    of 
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the  above  section. — J.  I.  Case  Threshing: 
Machine  Co.  v.  Copren  Bros.,  45  Cal.  App. 
159,  187  Pac.  772. 

58.  Strangers  to  asreeme»t. — Above  sec- 
tion can  not  be  invoked  by  strangers  to 
agreement. — Bickerdlke  v.  State,  144  Cal. 
681,  691,  78  Pac.  270.  See  Dunn  v.  Price. 
112  Cal.  46,  61,  44  Pac.  864. 

As  to  rale  In  above  section  aspirin**  to 
parties  to  the  Instrument  and  their  privies, 
only,  see  pars.   45-48.   this   note. 

86.  Subject-matter  of  an-reement— Parol 
evidence  to  Identify. — Where  in  contract  of 
sale  subject-matter  is  mentioned,  as  beans 
at  certain  price  per  hundred,  parol  evi- 
dence may  be  admitted  to  identify  sub- 
ject-matter of  agreement  to  show  that  it 
meant  per  hundred  pounds. — Gardiner  v. 
McDonogh,  144  Cal.  S13.  81  Pac.  964.  See 
Higgins  v.  California  P.  A  A.  Co.,  120  Cal. 
629,  62  Pac.  1080;  Ontario  D.  F.  O.  Assoc,  v. 
Cutting;  F.  P.  Co.,  184  Cal.  21,  86  Am.  St. 
Hep.  231.  63  L.  R.  A.  681,  66  .Pac.  28;  Sal- 
mon Falls  Mfg.  Co.  v.  Goddard,  65  U.  S. 
(14  How.)  446,  14  L.  ed.  493;  Butler  v.  Thom- 
son,  92  U.  S.  412,   23   L.  ed.   684. 

60.  Theory  of  exception. — This  principle 
does  not  admit  oral  testimony  to  vary  or 
contradict  that  which  is  in  writing:,  but 
goes  upon  idea  that  writing"  was  not  instru- 
ment of  party  whose  name  is  signed  to  it; 
that  it  was  procured  under  such  circum- 
stances by  other  side  as  estopped  that  side 
from  using:  or  relying:  upon  it. — Maxson  v. 
Llewelyn.  122  Cal.  195,  199,  54  Pac.  732. 
quoting:  from  Rowley  V.  Empire  Ins.  Co., 
36  N.  Y.  650. 

As  to  exception  to  rule,  see  par.  7,  this 
note. 

As  to  extent  of  exception,  see  par.  20, 
this   note. 

61.  Time  of  performance. — Where  con- 
tract does  not  specify  time  for  performance, 
oral  agreement  of  parties  was  admissible. 
— Richter  v.  Union  Loan  &  Sav.  Co..  129 
Cal.   367,  375,   62   Pac.   39. 

As  to  usage,  custom,  etc.,  see,  post,  $  1870, 
subd.  12  and  note. 

62.  Validity  and  genuineness  of  Instru- 
ment—Are admitted  by  pleading;  where 
there  is  no  mistake  or  imperfection  in 
writing  which  appears  to  have  been  put 
in  issue,  and  intention  of  parties  is  to  be 
ascertained  from  writing  alone. — Cutten  v. 
Pearsall,   146  Cal.   690,  694,  81    Pac.   25. 

6S.  Want  of  consideration. — Above  sec- 
tion has  wrought  no  change  in  law  in  re- 
spect to  privilege  of  party  to  show  want 
of  consideration  for  making  note. — Cohen  v. 
Goux,  48  Cal.  97,  99. 

As  to  wills,  parol  evidence  to  explain, 
see  note  46  Am.  Rep.  72-78. 

As  to  writing:  superseding;  all  other  un- 
derstandings or  agreements  between  par- 
ties on  the  subject  of  contract,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  9  1625  and  note. 

64.  Written  contracts — Are  to  be  consid- 
ered   ns    superseding;    nil    oral    negotiation* 


or  stipulations  concerning  the  matter 
which  preceded  or  accompanied  the  exe- 
cution of  the  written  instrument,  and  as 
containing  all  of  the  terms  agreed  upon; 
yet  the  rule  does  not  apply  where  all  the 
terms  have  not  been  so  incorporated,  and 
terms  not  ao  incorporated  may  be  proved 
by  oral  stipulations  so  long  as  they  are 
not  inconsistent  with  those  embraced  in 
the  writing. — Pierce  v.  Edwards,  150  Cal. 
664.  89  Pac.  600. 


An     to     wrltt< 
oral  negotlutlon*,  see  par.  3,  this  note. 

le— Cone Htutfd  by  three  separate 
'nrol     evidence     to     establish. — 

The  rule  that  the  terms  of  a  written  con- 
tract can  not  be  changed  or  varied  by  parol 
testimony  or  evidence  extrinsic  to  the  writ- 
ins;  itself.  Is  elementary,  end  has  been  ex- 
pressly adopted  into  our  system  of  laws, 
being:  embraced  in  a  number  of  sections  of 
our  codes,  one  of  which  is  the  above  sec- 
tion; and  therefore  neither  the  parties  to 
such  an  agreement  nor  their  representa- 
tives or  successors  in  interest  can  intro- 
duce evidence  of  the  terms  of  the  agree- 
ment other  than  the  contents  of  the  writing 
except  In  the  cases  provided  in  sec- 
tion 1660,  post;  but  under  another  rule 
equally  well  settled  the  legal  propriety  of. 
as  well  as  necessity  for  the  allowance  of 
parol  testimony  as  in  aid  of  the  ascer- 
tainment of  the  real  intentions  of  the  par- 
ties to  a  written  contract  is  recognized, 
where  the  contract  is  itself  characterized 
by  more  or  less  obscurity  in  that  partic- 
ular, or  where  it  is  otherwise  made  to  ap- 
pear that  the  real  intention  of  the  instru- 
ment can  not  be  made  known  except  by 
proof  of  a  contemporaneous  parol  agree- 
ment; under  this  latter  rule  the  intention 
of  the  parties  is  the  determining  factor, 
and  where  the  contract  is  evidenced  by  sev- 
eral or  separate  writings,  parol  evidence 
is  admissible  to  show  that  all  the  writings 
involved  constitute  the  contract  of  the  par- 
ties.— Peterson  v.  Wagner,  —  Cal.  App.  — • 
198  Pac.  25,  following  doctrine  in  Richter 
v.  Union  Land  &  Stock  Co.,  129  Cal.  367. 
62  Pac.  39;  Sterling  v.  Gregory,  149  Cal. 
117,  120,  85  Pac.  305;  Los  Angeles  Gas  & 
Electric  Co.  v.  Amalgamated  Oil  Co.,  156 
Cal.  776,  779,  106  Pac.  55;  Torrey  v.  Shea. 
20  Cal.  App.  316,  155  Pac.  320;  Stern  v.  Sun- 
set Road  Oil  Co.,  —  Cal.  App.  — ,  190  Pac. 
651. 


66.  Same— Construction  of— -Qneatton  of 
law  for  court. — The  question  whether  a 
writing  is  upon  its  face  a  complete  ex- 
pression of  the  agreement  of  the  parties  is 
one  of  law  for  the  court,  and  the  rule  which 
governs  the  court  in  its  determination  is 
that  if  the  writing  imports  on  its  face  to 
be  a  complete  expression  of  the  whole 
agreement  and  contains  such  language  as 
imports  a  complete  legal  obligation,  it  is 
to  be  presumed  that  the  parties  have  in- 
troduced into,  it  every  material  item  and 
term;  and  parol  evidence  can  not  be  ad- 
mitted  to   add  another  term  to   the  agree  • 
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ment,  although  the  writing:  contains  noth- 
ing: of  the  particular  item  to  which  the 
parol  evidence  is  directed,  under  the  provi- 
sions of  the  above  section. — Heffner  v. 
Gross,  179  Cal.  738,  178  Pac.  860,  following: 
the  doctrine  in  Harrison  v.  McCormick,  89 
Cal.  330,  23  Am.  St.  Rep.  469.  26  Pac.  831; 
Bradford  Invest.  Co.  v.  Joost,  117  Cal.  209, 
48  Pac.  1083;  Johnson  v.  Bibb  Lumber  Co., 
140  Cal.  98,  78  Pac.  730;  Gardiner  v.  Mc- 
Donogh,    147    Cal.    319,   81    Pac.   964. 


67.  Same  — For  purchase  of  Jennets— 
Parol  agreement  to  repurchase  Jennets  and 
their  colts— Inadmissible. — In  an  action  on 
a  promissory  note  given  as  the  purchase- 
price  of  jennets  where  defendant  sets  up 
the  breach  of  an  oral  contract  on  the  part 
of  the  plaintiff's  assignor  to  repurchase 
Jennets  and  their  colts,  evidence  tending:  to 
establish  such  a  parol  agreement  was  im- 
properly admitted  for  the  reason  that  the 
written  agreement  of  contract  was  full 
and  complete  and  must  be  presumed  to 
contain  all  the  agreements  of  the  parties 
under  the  provisions  of  the  above  section 
and  of  section  1626  of  the  Civil  Code. — 
First  Nat.  Bank  v.  Fickert,  —  Cal.  App.  — , 
196  Pac.  112;  following:  the  doctrine  in 
Langan  v.  Langan,  89  Cal.  194,  26  Pac.  764. 

68.  Same— For  sale  of  land-— A  contem- 
poraneous oral  understanding  that  the  ten- 
ants of  the  vendor  are  to  remain  in  pos- 
session and  attorn  to  the  purchaser,  is  in 
direct  contradiction  to  the  terms  of  the 
written  agreement  which  require  delivery 
of  the  actual  physical  possession  of  the 
land,  and  "such  oral  understanding  will 
not  be  allowed  to  add  to  or  vary  the  writ- 
ten agreement,  nor  will  it  obviate  the  ne- 
cessity of  such  actual  delivery. — Pierce  v. 
Edwards,  150  Cal.   654,  89  Pac.  600. 

As    to    admission    of    oral    agreement    to 
vary  written  contract  In  case  of  fraud,  see 

par.  2,  this  note. 

69.  Same — Oral  and  other  negotiations 
merged  —   Parol   evidence   Inadmissible.   — 

In  a  case  in  which  the  terms  of  an  agree- 
ment have  been  reduced  to  writing,  no  evi- 
dence of  other  negotiations  or  terms  is 
admissible  under  the  provisions  of  the 
above  section  and  of  section  1625  of  the 
Civil  Code. — Hudson  v.  Barneson,  41  Cal. 
App.    633.   183    Pac.   274. 

70.  In  a  case  in  which  a  written  con- 
tract of  sale  contains  no  mistake  or  im- 
perfection, and  none  is  put  in  issue  by  the 
pleadings,  and  there  Is  no  ambiguity  in 
the  writing,  or  in  the  construction  or  in- 
terpretation of  Its  terms  involved,  parol 
evidence  of  the  oral  negotiations  which  led 
up  to  the  signing  of  the  written  contract 
are  inadmissible. — George  J.  Blrkel  Co.  v. 
Lovell,   83   Cal.   App.  744,   166   Pac.   594. 


71.  Same  —  Same  —  ReseUaion  for  fraud 
—Rule  not  applicable.  —  In  an  action  to 
rescind  a  written  contract  on  the  ground 
of  fraud,  the  statutory  provisions  under 
the  terms  of  the  above  section  and  section 
1625,  ante,  that  when  the  terms  of  an 
agreement  have  been  reduced  to  writing,  it 
is  to  be  considered  as  containing  all  the 
terms  of  the  contract  and  superseding  all 
prior'  negotiations  or  stipulations,  do  not 
control,  and  parol  evidence  is  admissible  to 
prove  the  fraud. — Mooney  v.  Cyriacks,  185 
Cat.  70.  195  Pac.  922,  distinguishing  Kull- 
man,  Salz  A  Co.  v.  Sugar  Apparatus  Mfg. 
Co.,  153  Cal.  725,  96  Pac.  369;  Munn  v.  An- 
thony, 36  Cal.  App.  312,  171  Pac.  1082. 

72.  Same— Variance  by  parol  is  not  per- 
missible, e.  g.,  evidence  of  a  declared  Inten- 
tion on  the  part  of  one  who  executed  a 
note  and  mortgage  as  security  for  another 
to  give  the  money  to  the  principal  and 
pay  the  note  himself  is  inadmissible  in  an 
action  by  the  surety's  representative  to  re- 
cover of  the  principal  the  sum  paid  in  dis- 
charge of  the  note  and  mortgage. — Town- 
send  v.  Sullivan,  3  Cal.  App.  115,  84  Pac.  435. 

78.  Written  leasing  —  Conversation  be- 
tween landlord  and  leasee's  aarent— Inadmis- 
sible   to    vary    terms    of    the    lease.  —  In    a 

case  in  which  a  lease  contained  the  usual 
provisions  that  the  lessee  would  quit  and 
surrender  the  property  at  the  end  of  the 
term  or  at  the  time  of  any  earlier  termi- 
nation of  the  lease,  and  that  it  should  be 
lawful  for  the  lessor  to  re-enter  and  re- 
move all  persons  from  the  premises  in  the 
event  that  any  rent  should  become  due  and 
be  unpaid,  but  contained  no  provision  re- 
quiring notice  before  the  landlord  resorted 
to  his  rights  under  the  provisions  of  the 
lease;  on  the  assignment  of  the  lease  to 
another  through  the  instrumentality  of  an 
agent  representing  the  lessee  such  agent 
of  the  lessee  can  not  testify  that  at  the 
time*  of  the  execution  of  the  landlord's 
consent,  it  was  in  writing,  the  landlord 
told  him,  the  agent,  that  he  would  notify 
the  lessee  before  taking  any  action  in  case 
the  assignee  of  the  lease  defaulted  In  the 
payment  of  rent,  and  that,  in  case  of  such 
default  he  would  give  the  lessee  a  chance 
to  retake  possession  of  the  property  and 
conduct  it  himself,  under  the  provisions  of 
the  above  section. — Cross  v.  Thiele,  —  Cal. 
App.   — ,   197   Pac.   974. 

74.     Same— Extrinsic     ambiguity. — In     an 

action  against  the  guarantors  of  rent  under 
a  written  lease,  parol  evidence  is  properly 
admitted  to  explain  an  extrinsic  ambiguity 
in  the  description  of  the  leased  premises, 
under  the  provisions  of  the  above  section 
and  section  1860,  post,  and  section  1647  of 
the  Civil  Code. — Blair  v.  Wesslnger,  39  Cal. 
App.    269,   178   Pac.   545. 
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§  1867.  CONSTRUCTION  OF  LANGUAGE  RELATES  TO  PLACE  WHERE 
USED.  The  language  of  a  writing  is  to  be  interpreted  according  to  the  mean- 
ing it  bears  in  the  place  of  its  execution,  unless  the  parties  have  reference  to  a 

different  place. 

History:    Enacted  March  11,  1872. 


As  to  construction  of  lan*-uas;e  of  written  As  to  Interpretation  of  contract  lex  loci, 

instruments    in    general,    see,    post,    f  1859       see    Kerr's    Cyc.    Civ.    Code,    2d    ed.,    f  1646 
and    note.  and   note. 


§1868.  CONSTRUCTION  OF  STATUTES  AND  INSTRUMENTS,  GEN- 
ERAL  RULE.  In  the  construction  of  a  statute  or  instrument,  the  office  of  the 
judge  is  simply  to  ascertain  and  declare  what  is  in  terms  or  in  substance  con- 
tained therein,  not  to  insert  what  has  been  omitted,  or  to  omit  what  has  been 
inserted;  and  where  there  are  several  provisions  or  particulars,  such  a  con- 
struction is,  if  possible,  to  be  adopted  as  will  give  effect  to  all. 

History:     Enacted  March  11,  1872. 


CONSTRUCTION  OF  8TATUTES  AND  IN- 
STRUMENTS—RULES  FOR. 

1.  Appeal — Submission  by  court  to  jury  of 

matter  of  law — Is  not  reversible  error. 

2.  Certainty  of  section. 

3-5.  Construction  of  section — Effect  of  rale. 

6.  Same  —  Grant  of  power  —  Adoption  of 

methods. 

7.  Same— "May"  as  "must"  or  "shall." 

8.  Same  —  Uniformity  of  conditions  as  to 

issuance     of     permit     by     municipal 
board — Mandatory  restrictions. 

9.  Same  —  Vrooman    Act,    amendment    of 

1905. 

10.  "Settled"— Word  "settled"  has  double 

meaning. 

11.  Statute — In  construing  statute,  duty  of 

court. 

12.  Statutory  construction — Object  to  be  ac- 

complished. 

13.  Same — Parole  of  prisoner. 

14.  Same  —  Statutes    imposing    penalties  — 

Strict  construction. 

15.  Statutory   requirements  —  Must   be   ob- 

served —  Creation    of    chattel    mort- 
gages. 


1.  Appeal— Submission  by  court  to  jnry 
of   matter   of   law— Is   not   reversible   error 

where  it  does  not  appear  that  party  has 
been  prejudiced  thereby,  to  wit:  interpre- 
tation or  meaning  of  written  contract  sued 
upon. — Cutten  v.  Pearsall,  146  Cal.  690,  696, 
81  Pac.  25. 

2.  Certainty  of  section. — Above  section 
is  in  no  way  uncertain,  and  when  that 
meaning*  is  found  nothing-  is  left  but  to 
declare  it.  The  wisdom  of  law  Is  for  legis- 
lator alone. — Estate  of  Walkerly,  108  Cal. 
627,  655,  49  Am.  St.  Rep.  97,  41  Pac.  772. 

8.  Construction  of  section  —  Effect  of 
rale. — By  virtue  of  this  canon  of  construc- 
tion we  virtually  avoid  seeming  contra- 
diction  in    two   provisions   of   contract   and 
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allow     them     both     to     stand. — Leasing    v. 
James,  107  Cal.  848,  854,  40  Pac.  534. 

4.  Where  a  statute  imposes  a  penalty  for 
non-compliance,  it  must  .  be  regarded  as 
imperative,  and  when  a  statute  attaches 
a  consequence  to  a  failure  to  perform  act 
within  a  time  limited,  the  act  must  be  per- 
formed within  that  time. — Rhodes  v.  Sar- 
gent, 17  Cal.  App.  57,  118  Pac.  727. 

5.  It  is  presumed  that  the  construction 
of  a  West  Virginia  statute  would  be  the 
same  as  the  construction  of  a  similar  stat- 
ute in  California,  and  where  the  West 
Virginia  statute  required  notice  of  a  meet- 
ing of  the  stockholders  to  increase  the 
capital  stock  of  a  corporation  to  be  pub- 
lished in  a  newspaper  "at  least  two  weeks 
before"  the  meeting,  which  does  not  specify 
the  kind  of  newspaper,  with  respect  to  fre- 
quency of  issue,  it  will  be  held  that  pub- 
lication once  a  week  for  two  weeks  in  a 
dally  paper  will  be  a  compliance  there- 
with.— Sherwood  v.  Walin,  164  Cal.  737,  99 
Pac.   191. 

«.  Same— Grant  of  power — Adoption  of 
methods. — A  general  grant  of  power,  unac- 
companied by  specific  directions  as  to  the 
manner  of  exercise,  implies  the  right  and 
duty  to  adopt  reasonable  means  and  meth- 
ods; and  where  a  municipal  ordinance  de- 
nounced the  issuance  of  a  license  without 
previous  procurement  of  permit  from  the 
board  of  police  commissioners,  an  inquiry 
as  to  the  granting  of  a  permit  Is  implied, 
and  It  is  not  vested  with  an  undefined  and 
whimsical  discretion  with  reference  thereto, 
the  power  being  limited  to  specified  condi- 
tions of  such  permit. — Laurel le  v.  Bush,  11 
Cal.  App.  416,  119  Pac.  953. 

7.     Same— **May'%    as    "must"    or    "shall." 

— The  legislative  intention  must  plainly  ap- 
pear before  "may"  will  be  construed  as 
"must"  or  "shall,"  and  while  the  courts 
do  not  hesitate  to  give  it  such  construc- 
tion when  the  context  and  the  policy  of 
the    law    demand    it,    if    no    special    reason 
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appears  for  a  mandatory  construction  it 
will  be  construed  merely  as  conferring  a 
discretionary  power. — Ostrander  v.  Rich- 
mond,  155  Cal.   470,  101  Pac.   462. 

8.  Same— Uniformity  of  condition*  as  to 
fMuamce  of  permit  by  municipal  board- 
Mandatory  restrictions.  —  Where  a  muni- 
cipal  ordinance  applies  equally  and  uni- 
formly to  all  persons  alike  who  may  apply 
for  a  permit  thereunder,  and  contains  the 
express  direction  that  "no  other  restric- 
tion of  such  places,  as  to  the  location  of 
places,  shall  be  considered  by  the  police 
commissioners,"  such  provision  is  man- 
datory and  comtemplates  that  no  discretion 
is  given  the  board  to  withhold  a  permit, 
where  the  location  of  the  building  conforms 
to  the  requirements  of  the  ordinance. — 
Laurelle  v.  Bush,  17  Cal.  App.  416,  119 
Pac.    963. 


9.  Same— Vrooman  Act,  amendment  of 
1005. — The  original  Vrooman  Act  was  man- 
datory in  its  terms,  as  to  the  district  plan 
of  meeting:  the  cost  of  unusually  extensive 
improvements,  but  the  various  amendments 
confer  a  discretionary  power  as  to  the 
adoption  of  such  plan,  and  under  the 
amendment  of  1905  the  council  may,  in  its 
discretion,  notwithstanding  more  than  half 
the  assessed  value  would  authorize  the 
district  plan,  adopt  the  front  foot  plan  in- 
stead, even  to  the  extent  of  assessing;  all 
the  lots  fronting;  on  the  improvement.-— 
Ostrander  ▼.  Richmond,  156  Cal.  472,  101 
Pac.   452. 

10.  "Settled"— Word  "settled"  bus  doable 
meaning*  and  is  used  alike  to  define  an  ad- 
justment of  demand  and  the  payments,  and 
where  it  appears  on  the  face  of  an  instru- 
ment, testimony  was  competent  not  to  con- 
tradict but  to  explain. — Jenny  Lind  Co.  v. 
Bower  A  Co.,  11  Cal.  194;  Auzerais  v.  Nagr- 
lee,  74  Cal.  60,  67,  15  Pac.  371;  Chicago  v. 
Sheldon.  76  U.  S.  (9  Wall.)  50,  19  L.  ed.  594; 
Atlantic  T.  &  O.  R.  Co.  v.  Carolina  Nat. 
Bank,  86  U.  S.  (19  Wall.),  548,  22  L.  ed.  196. 

11.  Statute  — In  constrains;  atatate,  daty 
of  court  is  simply  to  ascertain  and  declare 
what  is  in  terms  or  in  substance  declared 
therein,  not  to  answer  what  has  been 
omitted,  or  to  omit  what  has  been  an- 
swered.— Estate  of  Walker,  110  Cal.  387,  396, 
42  Pac.  815.  30  L.  R.  A.  460. 


12.  Statutory  construction— Objeet  to  be 
accomplished. — In  construing;  statutes  the 
object  to  be  accomplished  by  the  act  is  to 
be  ascertained  and  its  provisions  considered 
and  so  construed,  if  possible,  that  all  its 
parts  may  have  effect  and  operate  harmoni- 
ously to  effectuate  that  object. — People  v. 
Cole,  28  Cal.  App.  448,  152  Pac.  945. 

IS.  Same— Parole  of  prisoner. — Under  the 
provisions  of  the  above  section  nothing;  can 
be  added  to  or  taken  from  a  statute  in 
construing;  and  applying:  It  and  the  provi- 
sion in  subdivision  4  of  section  1203  of  the 
Penal  Code  relating;  to  the  parole  of  con- 
victed prisoners  the  statute  Itself  fixes  and 
limits  the  time  within  which  an  order  sus- 
pending; a  sentence  or  the  execution  of  a 
sentence  already  Imposed  may  be  set  aside 
or  modified,  and  contains  no  qualifications 
of  the  provisions  as  to  the  time  when  such 
an  order  has  been  made;  and  there  being: 
no  provision  in  that  statute  to  the  effect 
that  the  term  of  probation  shall  cease  to 
run  during;  the  absence  of  the  defendant 
from  the  state  while  such  order  remains 
alive  it  follows  that  the  superior  court  Is 
without  jurisdiction  to  set  aside  an  order 
suspending;  sentence  and  releasing;  the  de- 
fendant on  probation  for  violation  of  the 
order,  in  those  cases  in  which  the  proba- 
tionary period  has  expired. — People  ex  rel. 
Lindauer  v.  O'Donnell,  37  Cal.  App.  197,  174 
,Pac.  102. 

Aa  to  unconstitutionality  of  statute  pro- 
viding;   for    judicial    and    other    parol,    see 

Kerr's  Cyc.  Pen.  Code,  2d  ed.,  8  1203  and 
note. 

14.  Same—Statutes  Imposing;  penalties- 
Strict  construction. — Statutes  Imposing;  pen- 
alties are,  for  humane  reasons,  subjected  to 
strict  construction. — Symmes  v.  Sierra  Ne- 
vada Min.  Co.,  171  Cal.  427,  153  Pac.  710. 

15.  Statutory  requirements— Must  be  6b- 
served— Creation  of  chattel  morta*as*s. — The 

authority  to  create  such  mortgagees  is  de- 
rived wholly  from  the  statutes  relating;  to 
the  subject,  and  the  court  can  not  add  to 
or  take  from  the  provisions  there  found; 
nor  can  the  court  protect  or  preserve  the 
parties  or  the  property,  unless  such  require- 
ments have  been  met,  and  the  provisions  of 
such  statutes  strictly  observed. — Hopper  v. 
Keys,  152  Cal.  496,  92  Pac.  1017. 


§1869.    THE  INTENTION  OF  THE  LEGISLATURE  OE  PARTIES.    In  the 

contraction  of  a  statute  the  intention  of  the  legislature,  and  in  the  construc- 
tion of  the  instrument  the  intention  of  the  parties,  is  to  be  pursued  if  possible ; 
and  when  a  general  and  particular  provision  are  inconsistent,  the  latter  is 
paramount  to  the  former.    So  a  particular  intent  will  control  a  general  one  that 

is  inconsistent  with  it. 

History:     Enacted  March  11,  1872. 

INTENTION— OF  LEGISLATURE  OR 

PARTIES. 

1.  Constitutionality  of  statutes. 

2-4.  Intent  of  legislative  bodies. 


1.  Constltntlomallty  of  statutes.— In  de- 
termining whether  statute  violates  consti- 
tutional provisions,  all  provisions  of  statute, 
as  well  as  those  matters  of  which  court  can 
take  judicial  notice,  must  be  considered.    In 
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considering  statute,  it  is  not  to  receive 
strict  and  narrow  interpretation,  but  its 
spirit  as  well  as  its  language  is  to  be  fol- 
lowed.— Conlin  v.  Board  of  Supervisors.  99 
Cal.  17,  21,  21  L.  R.  A.  474,  33  Pac.  753; 
People  ex  rel.  Church  v.  Hopkins,  55  N.  Y. 
74,   81. 

2.  Intent  of  legislative  bodies. — Specific 
provisions  relating  to  a  particular  branch 
of  a  subject  must  govern  that  branch,  as 
against  general  provisions  in  other  parts 
of  the  statute,  although  the  latter,  standing 
alone,  would  be  broad  enough  to  include  the 
subject  to  which  the  more  particular  provi- 
sions relate. — Turner  v.  Wilson,  171  Cal.  600, 
154  Pac.  2. 

3.  A  change  in  the  law  extending  the 
time  in  which  a  proceeding  may  be  com- 
menced will  not  be  considered  as  operating 


to  create  a  new  right  as  to  one  where  the 
time  under  the  old  law  had  already  expired, 
unless  the  intent  to  accomplish  this  is  very 
clearly  expressed. — Schmitt  v.  White,  172 
Cal.   554,   158  Pac.   216. 

4.  In  construing  the  intention  of  the 
board  of  supervisors  in  enacting  an  ordi- 
nance creating  supervisorial  districts,  it 
must  be  assumed  that  the  board  intended 
to  include  within  the  boundaries  of  the  sev- 
eral districts  all  the  territory  of  the  county, 
and  not  to  leave  strips  of  territory,  without 
local  government,  lying  between  any  two 
of  the  districts,  whether  consisting  of  land, 
or  water,  or  both,  and  before  such  an  in- 
tention can  be  imputed  to  the  board  or  de- 
duced from  its  action  or  nonaction  it  should 
be  made  very  clearly  so  to  appear. — People 
v.  Williams,  29  Cal.  App.  552,  166  Pac.  882. 


§  I860.  THE  CIRCUMSTANCES  TO  BE  CONSIDERED.  For  the  proper 
construction  of  an  instrument,  the  circumstances  under  which  it  was  made, 
including  the  situation  of  the  subject  of  the  instrument,  and  of  the  parties  to 
it,  may  also  be  shown,  so  that  the  judge  be  placed  in  the  position  of  those 
whose  language  he  is  to  interpret. 

History:    Enacted  March  11,  1872. 


CIBCTJMSTANCES  CONSIDERED. 

1,2.  As  to  construction  of  section  with  other 
section. 
3.  Agency — Evidence  tending  to  show. 

4-  7.  Ambiguity  essential. 

8.  Applies  to  deeds  and  wills. 

9.  Boundaries  —  Monuments,    as     general 

thing,  control. 

10.  Commission — Where  contract  is  silent  as 

to. 

11.  Contract — Ambiguity   and   uncertainty — 

Parol  evidence. 

12.  Same  — For  sale  of  land— Ambiguity— 

Parol  evidence. 

13.  Description — Impossible  call. 

14.  Identity  of  parties. 

15.  Imperfect  description  of  property. 

16.  Importance  of  rule. 

17.  Intent  of  parties — How  determined. 

18.  Same — When  uncertain. 

19.  Land  referred  to  by  name  —  Identifica- 

tion of. 

20.  Same — Portion  of  larger  tract. 

21.  Official  bonds  —  Given  to  individuals  or 

private  corporations. 

22.  Real-estate  brokers — Contract  in  form  of 

option — Agreement  to  pay  commission 
for  procuring  purchaser,  when. 

23.  Same — Same — Intent  of  parties — Where 

provision    inconsistent  —  Ascertained 
from  whole  contract. 

24.  Situation  of  parties,  etc. — Evidence  of. 

25.  Statute   of  limitations— Interwoven  con- 

tracts— Proper  practice. 


1.  As  to  construction  off  section— -With 
other  section. — The  above  section,  with  sec- 
tion 1647  of  the  Civil  Code,  simply  enacts 
the  common-law  rule.  It  is  never  within 
their  contemplation  that  a  contract  reduced 
to  writing  and  executed  by  the  parties  shall 
have  anything  added  to  or  taken  away 
from  it  by  evidence  of  "surrounding  circum- 
stances." This  rule  of  evidence  is  invoked 
and  employed  only  in  cases  where  upon  the 
face  of  the  contract  itself  there  is  doubt 
and  the  evidence  is  'used  to  dispel  that 
doubt,  not  by  showing  that  the  parties 
meant  something  other  than  what  they  said, 
but  what  was  meant  by  what  they  said. — 
United  Iron  Works  v.  Outer  Harbor  D.  & 
W.  Co.,  168  Cal.  81,  141  Pac.  917. 

2.  In  an  action  to  recover  the  purchase- 
price  due  under  a  contract  to  purchase  at  a 
fixed  price  specified  blocks  of  capital  stock 
the  admission  of  evidence  of  the  circum- 
stances surrounding  the  execution  of  the 
contract  which  merely  confirmed  its  proper 
legal  construction  was  not  injurious  where 
the  same  result  would  necessarily  have  been 
reached  without  that  evidence. — Provident 
Gold  Min.  Co.  v  Manhattan  Securities  Co„ 
168  Cal.  304,  142  Pac.  884. 

3.  Aicency — Evidence     tend  Ins;    to     show 

that  defendant  was  justified  in  treating  one 
as  agent  of  plaintiff  in  premises  and  in 
dealing  with  him  as  he  did.  is  admissible. 
— Curtln  v.  Ingle,  137  Cal.  95,  97,  100,  69 
Pac.  836,  1013. 

4.  Amblo-nlty  essential. — Where  language 
employed  be  fairly  susceptible  of  either  one 
of  two  interpretations  so  that  an  ambiguity 
arises,  extrinsic  evidence  may  be  resorted 
to   for   purpose   of   explaining.    This   is  not 
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&llc wing-  parol  evidence  for  purpose  of  vary- 
ing: or  altering  contract,  but  for  purpose  of 
showing-  circumstances  under  which  lan- 
guage was  used  and  applying*  it  according1 
to  intention  of  parties. — Balfour  v.  Fresno 
Canal  &  Irr.  Co.,  109  Cal.  221,  225,  41  Pac. 
876. 

As  to  ambiguity  1m  contract  and  parol 
evidence  to  expiate*  see  par.  11,  this  note. 

5.  Above  section  does  not  apply  where 
the  term*  used  in  a  contract  are  free  from 
ambiguity,  or  rfre  not  used  in  a  technical, 
local  or  peculiar  signification. — Peterson  v. 
Chaix,  5  Cal.  App.  625,  5SS,  90  Pac.  950. 

6.  It  is  no  part  of  the  office  of  construc- 
tion to  add  to  a  contract  or  to  take  from 
it,  but  It  is  to  ascertain  what  the  parties 
Intended  by  what  they  have  said.  If  there 
Is  no  ambiguity  in  a  contract  it  must  speak 
for  itself. — Peterson  v.  Chaix,  5  Cal.  App. 
625,  533,   90  Pac.  950. 

7.  Where  resort  can  be  had  to  extrinsic 
evidence  the  language  employed  in  the  con- 
tract must  not  only  be  fairly  susceptible  of 
either  one  of  the  two  interpretations  con- 
tended for,  but  this  must  be  without  doing 
violence  to  its  usual  and  ordinary  Import, 
and  must  also  be  without  doing  violence 
to  some  established  rule  of  construction. — 
Peterson  v.  Chaix,  5  Cal.  App.  525,  533,  90 
Pac.  960. 

8.  Applies  to  deed*  and  wills. — Above 
section  embodies  familiar  principles  of  evi- 
dence and  applies  alike  to  deeds  and  wills 
and  has  been  said  to  be  only  rule  of  value 
in  construction  of  written  instruments. — 
Morffew  v.  San  Francisco  A  San  Rafael  R. 
Co.,  107  Cal.  687,  601,  40  Pac.  810. 


ft.  Boundaries  — •  Monuments*  as  general 
thing,  control  In  determination  of  bound- 
aries over  courses  and  distances,  because 
they  are  less  liable  to  mistake. — Miller  v. 
Grunsky,  141  Cal.  441,  444,  462,  6f  Pac.  85P 
76  Pac.  48. 


10.  Commission— Where  eontraet  Is  silent 

an  to  commission  to  be  paid  or  character  of 
services  precisely  stated,  it  can  be  shown 
by  parol. — Hill  v.  McCoy,  1  Cal.  App.  153, 
81  Pac.  1015.  See  Toomy  v.  Dunphy,  86  Cal. 
639,  25  Pac.  130. 

11.  Contract— Ambiguity  and  uncertainty 
—Parol  evidence. — In  those  cases  in  which 
written  agreements  relating  to  real  property 
are  ambiguous  and  uncertain  as  to  whether 
they  were  intended  to  constitute  an  option 
to  purchase  the  property  or  a  lease  thereof 
with  an  option  to  purchase,  in  order  to 
arrive  at  a  correct  interpretation  of  the 
contracts  the  trial  court,  in  an  action  based 
thereon,  la  Justified  in  resorting  to  evidence 
of  the  circumstances  under  which  the  con- 
tracts worn  executed,  Including  the  situa- 
tion of  ton  subject-matter  thereof,  and  of 
the  parties  thereto,  under  the  provisions 
of  the  above  section. — Brady  v.  Fowler,  45 
Cal.  App.  6*8,  188  Pac.  319. 

r»  see  pars.  4-7,  this  note. 


12.  Same— For  sale  of  land— Ambiguity 
—Parol  evidence. — In  a  case  in  which  & 
written  contract  for  the  sale  of  land  con- 
tains no  extrinsic  ambiguity,  parol  evidence 
is  not  admissible  to  explain  away  ambi- 
guity therein  and  the  provisions  of  the 
above  section  and  section  1647  of  the  Civil 
Code  can  not  be  successfully  invoked  to 
support  the  reception  of  such  evidence. — 
Harding  v.  Robinson,  175  Cal.  634,  166  Pac. 
808. 

IS.  Description— Impossible  call. — Where 
description  in  contract  of  sale  makes  an  im- 
possible call  showing  one  line  omitted,  evi- 
dence is  admissible  to  show  situation  of 
land  and  all  parties  to  it,  that  vendee  had 
occupied  premises  many  years,  and  that 
same  were  Inclosed  by  fence  and  improved 
with  buildings,  on  issue  of  what  premises 
were  agreed  to  be  conveyed. — Estate  of 
Qarnier,  147  Cal.  457,  82  Pac.  68.  See  Los 
Angeles  F.  &  M.  Co.  v.  Thompson,  117  Cal. 
594,  49  Pac.  714;  Qalbraith  v.  Shasta  Iron 
Co.,  143  Cal.  94,  95,  76  Pac.  901. 

14.  Identity  of  parties  to  whom  property 
belongs  and  circumstances  under  which 
instrument  was  executed,  may  be  admitted 
to  explain  language  of  contract. — Darr>y  v. 
Arrowhead  Hot  Springs  Hotel  Co.,  97  Cal. 
384,  387;  32  Pac.  454.  See  Brewster  v.  Lath- 
rop,   15  Cal.   21. 

15.  Imperfect    description   of 'property. — 

Where  property  is  imperfectly  described  in 
contract,  testimony  may  be  received  for 
purpose  of  pointing  out  to  court  and  defin- 
ing property  which  was  subject  of  negotia- 
tion between  parties,  in  order  that  court 
might  determine  whether  terms  of  convey- 
ance and  agreement  had  been  fully  conplied 
with. — Cavanaugh  v.  Casselman.  88  Cal.  543, 
563,  26  Pac.  615.  • 

10.  Importance  of  rule. — "This  is  the 
only  rule  of  much  value — to  place  ourselves 
as  near  as  possible  in  seats  which  were  oc- 
cupied by  parties  at  time  instrument  was 
executed;  then,  taking  it  by  its  four  cor- 
ners, read  it"  [the  instrument]. — Walsh  v. 
Hill,   38  Cal.   481,  487. 

17.     Intent    of    parties— -How    determined. 

— For  purpose  of  determining  what  parties 
intended  by  language  used,  it  is  competent 
to  show  not  only  circumstances  under  which 
contract  was  made,  but  also  to  prove  that 
parties  intended  and  understood  language 
in  sense  intended  for;  and  for  that  purpose 
conversations  and  declarations  between  par- 
ties during  negotiations  at  and  before  exe- 
cution may  be  shown. — Balfour  v.  Fresno 
Canal  &  Irr.  Co.,  109  Cal.  221,  226,  41  Pac. 
876. 


18.  Same— When  uncertain. — Where  there 
is  sufficient 'uncertainty  as  to  what  parties 
intended  from  language  of  deed,  resort  must 
be  had  to  circumstances  under  which  it  was 
made,  etc.,  to  aid  court  in  arriving  at  proper 
construction  of  It. — Baker  v.  Clark,  128  Cal. 
181,  186,  60  Pac.  677. 

10.  Land  referred  to  by  name— Identin- 
cntlon    of. — Where    land    is    referred    to    Id 
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deed  or  contract  by  name,  as  the  "Abbie 
Ranch,"  or  the  "Norrls  Ranch,"  parol  proof 
la  always  allowed  for  purpose  of  identifying* 
land  so  described  and  to  show  what  ranch 
is  meant  by  such  designation. — Hill  v.  Mc- 
Coy, 1  Cal.  App.  169,  81  Pac.  1015.  See 
Reamer  v.  Nesmith,  34  Cal.  624;  Toomy 
v.  Dunphy,  86  Cal.  639,  25  Pac.  130;  Preble 
v.  Abrahams,  88  Cal.  245,  22  Am.  St.  Rep. 
301,  26  Pac.  99. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  9  1092 
and  note. 

20.  Same— Portion  of  larger  tract. — Evi- 
dence is  admissible  to  show  what  land  was 
meant  by  phrase  "Forty  acres  of  eight-three 
acre  tract  at  Biggs." — Hill  v.  McCoy,  1  Cal. 
App.  159,  81  Pac.  1016.  See  Preble  v.  Abra- 
hams, 88  Cal.  245,  22  Am.  St.  Rep.  301,  26 
Pac.  99. 

21.  Official  bonds — Given  to  Individual* 
or  private  corporations  are  to  be  interpreted 
like  other  contracts  with  reference  to  their 
language  and  circumstances  under  which 
they  are  entered  into. — Humboldt  Sav.  & 
L.  Soc.  v.  Wennerhold,  3  Cal.  Unrep.  52,  20 
Pac.  553.  See  Hubert  v.  Mendheim,  64  Cal. 
213,Hio  Pac.  633;  Fresno  E.  Co.  v.  Allen,  67 
Cal.   505,   508,   8  Pac.   59. 

22.  Real-estate  brokers  —  Contract  In 
form  of  option — Agreement  to  pay  commto- 
Mlon  for  procuring  purchaser,  when. — A  con- 
tract entered  into  by  an  owner  of  real 
property  with  a  real-estate  agent  whereby 
the  owner,  for  a  consideration,  grants  to 
the  real-estate  broker  for  a  definite  time 
the  exclusive  right  and  option  to  purchase 
certain  described  property  together  with  all 
farm  and  ranch  equipment,  including  stock 
on  the  premises,  designating  the  number 
of  acres  and  the  price  to  be  paid  "cash  or 
upon  terms  acceptable";  and  further  pro- 
viding that  if  such  real-estate  agent,  or 
any  one  to  whom  he  may  assign  his  option, 


purchases  the  property  within  the  time 
specified  the  owner  agrees  to  pay  to  the 
real-estate  agent,  or  to  his  order,  a  commis- 
sion of  five  per  cent  of  the  cash  considera- 
tion provided  the  contract  entitles  the  real- 
estate  broker  to  the  commission  specified 
on  his  finding  a  purchaser  who  takes  the 
property  at  the  price  and  on  terms  satis- 
factory to  the  owner  in  view  of  the  provi- 
sions of  the  above  section  and  of  section 
1864,  post,  read  in  connection  with  section 
1654  of  the  Civil  Code. — De  La  Cuesta  v. 
Armstrong  Holding  Co.,  —  Cal.  App.  — ,  192 
Pac.  136. 


23.  Same  —  Same  —  Intent  of  parties  — 
Where  provisions  Inconsistent— Ascertained 
from  whole  contract* — In  a  case  in  which 
the  provisions  of  a  contract  are  inconsis- 
tent, where  standing  alone,  the  intent  of 
the  parties  in  entering  into  the  contract  is 
to  control,  and  that  intention  is  to  be  as- 
certained from  a  consideration  of  the  con- 
tract as  a  whole,  under  the  provisions  of 
the  above  section. — De  La  Cuesta  v.  Arm- 
strong Holding  Co.,  • —  Cal.  App.  — ,  192 
Pac.  135,  following  the  doctrine  in  Pacific 
Mutual  Life  Ins.  Co.  v.  Pacific  Security  Co.. 
182  Cal.  555,  189  Pac.  273. 

24.  Situation    of    parties,    etc*— Evidence 

of  situation  of  parties  to  deeds  and  of  prop- 
erty described  therein  and  of  circumstances 
under  which  they  were  executed  is  prop- 
erly admitted. — Morffew  ▼.  San  Francisco  6 
San  Rafael  R.  Co.,  107  Cal.  587,  601,  40  Pac. 
810. 

5.  Statute  of  limitations  —  Interwoven 
contracts— Proper  practice  in  cases  where 
evidence  relates  to  interwoven  transactions 
where  statute  of  limitations  is  put  up  as 
defense,  is  to  allow  evidence  to  go  before 
jury  and  to  have  them  properly  instructed 
with  reference  to  statute  of  •limitations  and 
its  application  to  facts  of  case  before  them. 
— Bode  v.  Lee,  102  Cal.  583,  589,  36  Pac.  936. 


§  1861.  TERMS  TO  BE  CONSTRUED  IN  THEIR  GENERAL  ACCEPTA- 
TION. The  terms  of  a  writing  are  presumed  to  have  been  used  in  their  pri- 
mary and  general  acceptation,  but  evidence  is  nevertheless  admissible  that  they 
have  a  local,  technical,  or  otherwise  peculiar  signification,  and  were  so  used 
and  understood  in  the  particular  instance,  in  which  case  the  agreement  must 
be  construed  accordingly. 

History:     Enacted  March  11,  1872. 


TERMS— HOW  CONSTRUED. 

1.  Construction  of  section — As  to  gener- 

ally. 

2.  Same — As  to  applicability. 

3.  Construction  of  statute. 

4.  Conversations   during  negotiations. 

5.  "Doubtful  or  ambiguous  language" — 

Meaning  of  term. 

6.  Relation    of   attorney    and    his    client, 

and    physician   and   patient,   is   dif- 
ferent. 


7.  Varying  terms  by  parol. 
8,  9.  Weights  and  measures. 
10, 11.  Wills. 

As  to  lann*uas;e  la  general  to  be  construed 
merely  to  approved  aauigc,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  5  13  and  note. 

1.  Const  ruction  of  section— As  to  gener- 
ally.— The  above  section  plainly  provides 
that  it  may  be  shown  by  evidence  that  lan- 
guage is  used  in  technical,  legal  or  peculiar 
sense,  and  not  merely  that  evidence  may  be 
introduced  to  show  what  such  meaning  is 
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when  language  is  so  used. — Higgins  v.  Cali- 
fornia P.  &  A.  Co.,  120  Cal.  629,  631,  62  Pac. 
1080. 

2.  Same— As  to  applicability. — The  above 
section  does  not  apply  where  the  terms  used 
In  a  contract  are  free  from  ambiguity,  or 
are  not  used  in  a  technical,  local  or  peculiar 
signification. — Peterson  v.  Chaix,  6  Cal.  App. 
525.  533,  90  Pac.  950. 

3.  Construction  of  statute. — In  constru- 
ing statute,  when  there  is  nothing  in  statute 
to  Indicate  that  word  was  used  in  peculiar 
sense,  we  must  attribute  to  It  its  ordinary 
and  popular  signflcation. — People  v.  Reis, 
76  Cal.  269,  279,  18  Pac.  309. 

4.  Conversations    daring    negotiations. — 

For  purpose  of  determining  what  parties  in- 
tended by  language  used,  it  is  competent 
to  show  not  only  circumstances  under  which 
contract  was  made,  but  also  to  prove  that 
parties  intended  and  understood  language 
in  sense  contended  for;  and  for  that  pur- 
pose conversations. and  declarations  between 
parties  during  negotiations  at  and  before 
execution  may  be  shown. — Balfour  v.  Fresno 
Canal  A  Irr.  Co.,  109  Cal.  221,  226,  41  Pac. 
876.  See  Ga.  City  of  Atlanta  v.  Schmeltzer, 
S3  Ga.  609,  10  S.  E.  543.  Mass.  Sweat  v. 
Shumway,  102  Mass.  365,  3  Am.  Rep.  471; 
Keller  v.  Webb,  126  Mass.  88,  28  Am.  Rep. 
209.  Mo.  Long  v.  Long,  44  Mo.  App.  141. 
N.  J.  Sandford  v.  Newark  H.  R.  Co.,  37  N.  J. 
L.   (8  Vr.)   1,  3. 

5.  "Doubtful  or  ambiguous  language"— 
Meaning  of  term. — The  term  "doubtful  or 
ambiguous  language"  means  language  whose 
true  meaning  can  find  no  exposition  by  ref- 
erence alone  to  the  language  of  the  law 
itself. — Hale  Bros.  v.  Milllken,  5  Cal.  App. 
344.  357,  90  Pac.  865. 

«.  Relation  of  attorney  aad  his  client  and 
physician    aad    patient  — Is    different. — The 

information  whioh  physician  acquires  from 
his  patient  for  purpose  of  prescribing  for 
him  Is  given  for  benefit  of  patient  alone; 
the  information  given  his  attorney  in  mak- 
ing   a    will    makes    the    attorney    medium 


through  which  right  in  others  v.hich  he 
seek 8  to  create  may  be  established,  and 
carries  with  it  an  Implied  request  to  dis- 
close it.— Estate  of  Nelson,  132  Cal.  182,  188, 
64  Pac.  294. 

7.  Varying  terms  by  parol. — The  rule  laid 
down  by  above  section  was  never  intended 
to  be  pressed  so  far  in  its  application  as 
to  provide  means  of  varying  the  terms  of 
written  contracts  by  parol,  however  plain 
and  well  understood  the  language  of  such 
contract  might  be. — Hale  Bros  v.  Milllken, 
5  Cal.  App.  344,  356,  90  Pac.  365. 

See,  ante,   9  1856,  note  pars.  33-44. 

8.  Weight*  aad  measures. — The  legisla- 
ture certainly  meant  something  by  the  en- 
actment of  the  law  regulating  weights  and 
measures  in  this  state,  and  the  rule  of  above 
section  should  not  be  so  applied  as  to  op- 
erate practically  to  repeal  and  nullify  the 
entire  chapter  of  the  Political  Code  upon  the 
subjects  of  weights  and  measures. — Hale 
Bros.  v.  Milllken,  5  Cal.  App.  344,  367,  90 
Pac.   365. 

9.  The  rule  of  construction  of  contracts 
involving  weights  and  measures,  is  that 
they  are  to  be  conclusively  presumed  to 
have  been  made  with  reference  to  the 
statute  upon  that  subject,  unless  the  par- 
ties themselves  have  agreed  or  indicated  in 
their  contracts  that  their  execution  is  to 
be  governed  by  some  usuage  of  trade  or 
custom  prevailing  in  the  community  where 
they  were  made  or  their  terms  are  to  be 
performed. — Hale  Bros.  v.  Milllken,  6  Cal. 
App.  344,  367,  90  Pac.  366. 

I'D.  Wills. — Where  client  requests  his  at* 
torney  to  draw  his  will,  client  impliedly 
asks  him  to  do  and  say  whatever  may  at 
any  time  and  place  be  requisite  for  purpose 
of  establishing  integrity  of  will. — Estate  of 
Nelson,  132  Cal.  182,  188,  64  Pac.  294. 

11.  Testator  by  employing  his  attorney 
to  draw  his  will,  waives  protection  of  stat- 
ute and  releases  attorney  from  obligation 
of  secrecy  as  fully  as  if  attorney  had  be- 
come subscribing  witness  to  will. — Estate 
of  Nelson,  132  Cal.  182,  188,  64  Pac.  294. 


§  1862.  WRITTEN  WORDS  CONTROL  THOSE  PRINTED  IN  A  BLANK 
FORM.  When  an  instrument  consists  partly  of  written  words  and  partly  of 
a  printed  form,  and  the  two  are  inconsistent,  the  former  controls  the  latter. 

History:    Enacted  March  11,  1872. 


1.     Recorsl  of  mortgage  la  recorder's  offlee 

is  entirely  in  writing  and  can  not  show  that 
certificate  of  acknowledgment  consists 
partly    of    written    words    and    partly    of 


printed  form;  and  it  is  the  record  and  not 
original  certificate  that  operates  as  notice. 
— Middlecoff  v.  Hemstreet,  136  Cal.  173,  177, 
67   Pac.   768. 


§1883.  PERSONS  SKILLED  MAY  TESTIFY  TO  DECIPHER  CHAR- 
AOTERS.  When  the  characters  in  which  an  instrument  is  written  are  difficult 
to  be  deciphered,  or  the  language  of  the  instrument  is  not  understood  by  the 
court  the  evidence  of  persons  skilled  in  deciphering  the  characters,  or  who 
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understand  the  language,  is  admissible  to  declare  the  characters  or  the  mean- 
ing of  the  language. 

History:    Enacted  March  11,  1872. 

§  1864.  OF  TWO  CONSTRUCTIONS,  WHICH  PREFERRED.  When  the 
terms  of  an  agreement  have  been  intended  in  a  different  sense  by  the  different 
parties  to  it,  that  sense  is  to  prevail  against  either  party  in  which  he  supposed 
the  other  understood  it,  and  when  different  constructions  of  a  provision  are 
otherwise  equally  proper,  that  is  to  be  taken  which  is  most  favorable  to  the 
party  in  whose  favor  the  provision  was  made. 

History:     Enacted  March  11,  1872. 


TWO  CONSTRUCTIONS— WHICH 
PREFERRED. 

1.  Ambiguity  and  uncertainty — Rule  as  to. 

2.  Construction — Parol  evidence  authorized. 

3.  Deed  —  Construed  in  grantee's  favor  — 

Reservations  in  favor  of  grantor. 

4,  5.  Grantor  and  grantee. 

6.  Limitation  in  deed — Time  of. 

1.  Ambiguity    and    uncertainty—- Role    as 

to. — If  after  full  consideration,  with  full 
knowledge  of  surrounding:  circumstances 
court  Is  able  to  declare  with  certainty  what 
intentions  of  parties  are  from  writing:,  no 
matter  how  difficult  task  may  be,  It  is  not 
ambiguous  or  uncertain  within  meaning:  of 
rule. — San  Diego  Flume  Co.  v.  Chase,  3  Cal. 
Unrep.  792,  32  Pac.  246. 

2.  Construction— Parol  evidence  author- 
ised.— Above  section  and  section  1649  of 
Civil  Code  seem  intended  to  accomplish 
same  purpose,  although  expressed  in  dif- 
ferent words.  If  they  authorize  introduction 
of  parol  evidence  to  ascertain  intention  of 
parties  where  contract  is  ambiguous  or  un- 
certain, it  does  not  mean  whenever  proper 
interpretation  of  contract  is  difficult  matter 
or  one  about  which  men  may  differ.  They 
are  qualified  by  section  1639  of  Civil  Code 
and  section  1859,  ante. — San  Diego  Flume 
Co.  v.  Chase,  3  Cal.  Unrep.  792,  32  Pac.  245. 

3.  Deed— Construed  fat  grantee's  favor— 
Reservations  In  favor  of  grantor. — Under 
the  provisions  of  the  above  section  a  deed 
of  grant  conveying  the  title  to  real  prop- 
erty   is    to    be    construed    in    favor    of    tUe 


grantee,  except  as  to  reservations  In  such 
instrument,  which  are  to  be  construed  In 
favor  of  the  grantor. — Anderson  v.  Citizens 
Sav.  &  Trust  Co.,  185  Cal.  386,  197  Pac.  113. 

4.  Grantor  and  grantee* — Disregarding 
sense  in  which  language  was  used  by 
grantor,  or  if  it  is  shown  that  he  supposed 
or  had  reason  to  suppose  that  his  grantee 
understood  language  in  another  sense,  and 
if  sense  and  meaning  contended  for  by 
grantee  be  proper,  although  not  necessary 
one,  and  is  more  favorable  to  him,  in  either 
case  that  construction  should  be  adopted. — 
Balfour  v.  Fresno  Canal  &  Irr.  Co.,  109  Cal. 
221,  227,  41  Pac.  876. 

5.  Intent  sought  to  be  expressed  must  be 
followed  in  contract  so  long  as  language 
used  may  fairly  include  it;  but  when  lan- 
guage used  by  grantor  is  shown  to  have 
been  used  while  he  supposed  or  had  reason 
to  suppose  that  his  grantee  understood  It 
in  different  sense,  and  if  sense  and  meaning; 
contended  for  grantee  be  proper,  although 
not  necessary  one,  and  is  more  favorable 
to  him,  in  either  case  that  construction 
should  be  adopted. — Balfour  v.  Fresno  Canal 
&  Irr.  Co.,  109  Cal.  221,  227,  41  Pac.  876. 

v.  Limitation  in  deed  Time  of. — Where 
timber  is  reserved  in  deed,  and  nothing  In 
language  used  indicates  right  limited  as  to 
time,  court  should  not  presume  an  intention 
not  indicated  by  language  used. — Sears  v. 
Ackerman,  138  Cal.  583,  586,  72.  Pac.  171; 
See  Goodwin  v.  Hubbard,  47  Me.  596;  Wait 
v.  Baldwin,  6  Mich.  622,  1  Am.  St.  Rep.  651. 
27  N.  W.  697;  Whitaker  v.  Brown,  46  Pa. 
St.  197. 


§1865.  A  WRITTEN  INSTRUMENT  CONSTRUED  AS  UNDERSTOOD 
BY  PARTIES.  A  written  notice,  as  well  as  every  other  writing,  is  to  be  con- 
strued according  to  the  ordinary  acceptation  of  its  terms.  Thus  a  notice  to 
the  drawers  or  indorsers  of  a  bill  of  exchange  or  promissory  note,  that  it  has 
been  protested  for  want  of  acceptance  or  payment,  must  be  held  to  import  that 
the  same  has  been  duly  presented  for  acceptance  or  payment  and  the  same 
refused,  and  that  the  holder  looks  for  payment  to  the  person  to  whom  the 

notice  is  given. 

History:     Enacted  March  11,  1872. 
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WRITTEN   INSTRUMENT— CONSTRUED 
AS  UNDERSTOOD  BY  PARTIES. 

1.  Contemporaneous  and  practical  construction 

of  contract. 

2.  Evidence,    parol  —  Admissibility    to    r'  >w 

sense  in  which  words  of  written  instru- 
ment used. 

3.  Notice — Party    acting    as    though    he    had 

legal. 

Am  to  notice  of  diflhonor,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  $  3143  and  note. 

Am  to  ordinary  acceptation,  see,  ante, 
3  1861  and  note.  See  also  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  §  3143  and  note. 

1.  Contemporaneous  and  practical  con- 
tract Ion  of  contract  by  parties  is  strong- 
evidence  as  to  its  meaning,  if  its  terms  are 
equivocal.  Lord  Chief  Justice  Sugden  said. 
"Tell  me  what  you  have  done  under  a  deed, 
and  I  will  tell  you  what  that  deed  means." 


— Keith  v.  Electrical  E.  Co.,  136  Cal.  178, 
181,  68  Pac.  598.  See  Attorney-General  v. 
Drummond,  1  Orn.  &  W.  353,  2  H.  L.  Cas. 
837. 

2.  Evidence,  parol — Admissibility  to  snow 
sense  In  which  words  of  written  Instrument 
used. — In  an  action  to  charge  the  president 
of  a  corporation  in  his  individual  capacity 
upon  a  contract  signed  by  him  as  president 
and  "stockholder"  it  was  held  that  parol 
evidence  was  admissible  to  show  that  the 
words  "as  stockholder"  were  used  to  ex- 
press an  intention  not  to  be  individually 
bound. — Lynch  v.  McDonald,  155  Cal.  706,  102, 
Pac.  918. 

S.  Notice — Party  actios;  as  tuofosjh  he  had 
lea-al. — Where  a  party  acts  as  though  he 
had  actually  received  legal  notice,  as  of 
the  taking  of  depositions  under  section-  2031. 
post,  he  ought  not,  and  will  not,  be  heard 
to  say  that  he  has  had  no  notice. — Bollinger 
v.  Bollinger,  158  Cal.  196,  94  Pac.  770. 


§1866.  CONSTRUCTION  IN  FAVOR  OF  NATURAL  RIGHT  PRE- 
FERRED.  When  a  statute  or  instrument  is  equally  susceptible  of  two  inter- 
pretations, one  in  favor  of  natural  right,  and  the  other  against  it,  the  former 

is  to  be  adopted. 

History:    Enacted  March  11,  1872. 


CONSTRUCTION  IN  FAVOR  OP 
>^TURAL,  RIGHT. 

1.  Construction  of  by-law   of  mutual  benefit 

society — Natural  right. 

2.  "Parties "—Who  included. 


3.  Statutes  susceptible  of  different  construc- 
tions. 

1.  C«  a»  tract  loa  of  br-law  of  mutual 
freaeftt  aoelety— Natural  rlsrat. — Where  there 
is  any  doubt  as  to  which  of  two  claimants 
are  entitled  to  the  fund,  one  of  whom-  is 
the  mother  of  the  deceased  member  and 
the  other  not  related  to  him,  under  the  rule 
of  above  section   the   fund   will  follow   the 


natural  right  and  be  awarded  to  the  mother. 
— Journeyman  Butchers'  Assoc,  v.  Bristol. 
17  Cal.  App.  578,  120  Pac.  787. 

2.  "Parties" — Who  Included. — Under  pro- 
visions of  above  section  and  section  4,  ante. 
It  Is  indicated  that  section  170,  ante,  is  to 
have  no  narrow  or  technical  construction, 
and  under  It  the  word  "party"  does  not 
mean  parties  to  record  by  name,  but  all 
persons  represented  by  parties  to  record. — 
Howell  v.  Budd.  91  Cal.  842,  853,  87  Pac.  747. 

3.  Statute  amceptlble  of  different  eou- 
•truetlous  should  be  given  that  construction 
which  will  effect  its  apparent  object. — 
ITythe  v.  Ayres.  96  Cal.  532,  578,  19  L.  R.  A, 
40,  31   Pac.   915. 


§  1867.    MATERIAL  ALLEGATIONS  OMLT  TO  BE  PROVED.    None  but 

a  material  allegation  need  be  proved. 

History:     Enacted  March  11,  1872. 


1.  Burden  of  proof. — Material  allegations 
must  be  proved,  but  where  plaintiff  has 
proved  existence  of  debt  sued  on.  burden  of 
proof  of  payment  is  on  defendant.   The  aver- 


ment of  non-payment  need  not  be  proved 
by  plaintiff. — Hurley  v.  Ryan,  187  Cal.  461. 
462,  70  Pac.  292.  See  Melone  v.  Rufflno,  129 
Cal.  514,  79  Am.  St.  Rep.  127,  62  Pac.  93. 


§1868.  EVIDENCE  CONFINED  TO  MATERIAL  ALLEGATIONS.  Evi- 
dence must  correspond  with  the  substance  of  the  material  allegations,  and  be 
relevant  to  the  question  in  dispute.  Collateral  questions  must  therefore  be 
avoided.  It  is,  however,  within  the  discretion  of  the  court  to  permit  inquiry 
into  a  collateral  fact,  when  such  fact  is  directly  connected  with  the  question  in 
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dispute,  and  is  essential  to  its  proper  determination,  or  when  it  affects  the 
credibility  of  a  witness. 

History:    Enacted  March  11,  1872. 


EVIDENCE— CONFINED    TO    MATERIAL 
ALLEGATIONS. 

1.  Answer  not  responsive — Motion  to  strike 

out  proper. 

2.  Appeal — Specific  objection  must  be  made 

in  lower  court. 

3.  Same— General  objection. 

4.  Evidence  is  confined  to  issues  before  court. 

5.  Finding  upon  issue  not  before  court. 

6.  General  objection  to  question. 

7.  Grounds  of  objection — Object  of  requir- 

ing. 

8.  Inadmissible  evidence  if  admitted  without 

objection. 

9.  Interwoven  transactions — Statute  of  limi- 

tations. 

10.  Judgment-roll  in  evidence — Last  judgment 

only  considered. 

11.  "Offer"  to  prove. 

12.  Settlement  of  account  of  guardian — Ex- 

ceptions. 

13.  Want  of  proper  foundation. 

As  to  credlbllty  of  witness,  see,  ante, 
§  1847  and  note;  post,  1870  subdivision  16 
and  note. 

As  to  material  evldes.cc,  see,  ante,  §  1867 
and  note. 

As  to  variance,  see,  ante,  §§  469-471  and 
note. 

1.  Answer    not    responsive  —  Motion     to 

strike  out  proper. — Objection  to  non- respon- 
sive part  of  answer  of  witness  should,  If 
desired  to  be  urged  by  counsel,  be  followed 
by  motion  to  strike  out  such  part.  Mere 
objection  to  question  asked  of  witness  on 
ground  of  irrelevancy  Is  not  sufficient  where 
question  was  proper  and  called  for  relevant 
and  competent  testimony. — O'Callaghan,  v. 
Bode,  84  Cal.  489,  496,  24  Pac.  269. 

2.  Appeal  —  Speddc  objection  mast  be 
made  In  lower  court  or  party  will  not  be 
permitted  to  avail  himself  of  it 'in  appellate 
court. — Howland  v.  Oakland  Consol.  St.  R. 
Co.,  110  Cal.  618,  520,  42  Pac.  988. 

3.  Sine— General  objection. — When  gen- 
eral objection  is  overruled  by  court,  party 
against  whom  ruling  is  made  can  hot  be 
permitted  for  first  time  to  urge  in  appellate 
court  particular  objection  which,  if  it  had 
been  openly  urged  in  trial  court  ^t  time 
of  ruling  complained  of,  might  have  been 
easily  cured. — Howland  v.  Oakland  Consol. 
St.  R.  Co.,  110  Cal.  513,  520,  42  Pac.  983. 

4.  Evidence  Is  connned  to  Issues  before 
court. — Evidence  which  is  admissible  to  es- 
tablish one  issue  may  tend  to  establish  an- 
other issue  than  that  for  which  it  is  offered, 
and  it  is  rule  that  evidence  so  introduced 
is  available  to  establish  any  of  issues  in 
case.   This  rule  is,  however,  limited  to  issues 


which  are  to  be  tried.  If  other  issue  that 
evidence  may  tend  to  establish  is  not  before 
court,  evidence  must  be  limited  to  actual 
issue.  Fact  of  its  introduction  can  not  be 
used  to  establish  an  issue  that  parties  had 
not  made  in  their  pleadings. — Riverside 
Water  Co.  v.  Gage,  108  Cal.  240,  245,  41  Pac. 
299. 

S.     Finding  upon   Issue  not   before   court 

will  be  disregarded  in  determining  correct- 
ness of  judgment. — Riverside  Water  Co.  v. 
Gage,  108  Cal.  240,  245,  41  Pac.  299. 

«.  General  objection  to  question. — Objec- 
tion that  question  is  "irrelevant,  immate- 
rial and  incompetent  and  not  proper  hypo- 
thetical question"  is  entirely  too  general  to 
call  court's  attention  to  particular  use  and 
meaning  of  word  "statement"  in  referring 
to  opinion  of  expert  in  questioning  another 
witness  in  relation  thereto.  In  such  case, 
party  objecting  should  point  out  particular 
defect  which  renders  question  either  in- 
competent, irrelevant,  or  Immaterial,  or 
wherein  it  was  not  proper  hypothetical 
question,  that  objection  may  be  intelligently 
ruled  upon  and,  if  necessary  or  proper,  ob- 
viated.— Howland  v.  Oakland  Consol.  St.  R. 
Co.,  110  Cal.  513,  520,  42  Pac.  983.  See 
Crocker  v.  Carpenter,  98  Cal.  418,  421,  33 
Pac.  271;  Colton  Land  &  "Vfater  Co.  v. 
Swartz,  99  Cal.  278,  284,  33  Pad  878;  People 
v.  Frigerlo,  107  Cal.  161,  157,  40  Pac.  107. 

7.  Grounds  of  objection — Object  of  re- 
quiring grounds  of  objection  to  be  stated, 
which  may  seem  to  be  technical  rule,  Is 
really  to  avoid  technicalities  and  prevent 
delay  in  administration  of  justice.  When 
evidence  is  offered  to  which  there  is  some 
objection,  substantial  justice  requires  that 
objection  be  specified,  so  that  party  offering 
evidence  can  remove  it  if  possible,  and  let 
case  be  tried  on  its  merits. — Howland  v. 
Oakland  Consol.  St.  R.  Co.,  110  Cal.  613,  520, 
42  Pac.  983;  quoting  Rush  v.  French,  1  Ariz. 
99,  124,   26  Pac.  816. 

8.  Inadmissible  evidence,  If  admitted 
without  objection,  is  sufficient  proof  of  fact 
to  which  it  relates. — Morrell  v.  Morgan,  65 
Cal.  575,  4  Pac.  580;  Prentice  v.  Miller,  82 
Cal.  570,   573,  23  Pac.  189. 

0.  Interwoven  transactions— Statute  of 
limitations. — It  often  happens  in  trial  of 
cause,  where  statute  of  limitations  is  > 
pleaded  as  defense  and  when  cause  of  action 
depends  upon  series  of  continued  transac- 
tions, that  these  transactions  are  so  inter- 
woven as  to  render  it  impossible  to  limit 
evidence  to  particular  point  of  time.  It  is 
also  frequently  the  case  that  sufficiency  of 
this  defense  will  depend  upon  establish- 
ment of  other  facts  at  trial  and  is  to  be 
determined  by  jury  under  proper  instruction 
after  all  evidence  has  been  introduced.  In 
such   cases   objection   to   any   piece   of  evi- 
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dence  on  ground  that  it  relates  to  trans- 
action claimed  to  be  barred  by  limitation  is 
unavailing  for  reason  that  it  can  not  be 
known  until  after  determination  of  other 
facts  whether  this  period  of  time  consti- 
tutes limitation. — Bode  v.  Lee,  102  Cal.  583, 
589,   36   Pac.   936. 

10.  Judgment-roll  In  evidence  — ■  Last 
judgment  only  considered. — Statute  clearly 
contemplates  that  there  shall  be  but  one 
judgment  in  a  judgment-roll,  and  if  two 
are  found  therein,  last  in  point  of  time  is 
only  one  that  can  be  considered  as  part, 
thereof.  Where,  therefore,  a  Judgment-roll 
is  offered  in  evidence,  it  must  be  assumed 
that  judgment-roll  so  offered  consisted  of 
only  papers  which  are  designated  by  stat-  , 
ute  as  constituting  such  judgment-roll,  and.* 
also  that  if  there  are  any  other  papers 
bound  up  with  it,  they  are  not  to  be  con- 
sidered by  court  as  forming  a  part  of  such 
roll,  and  consequently  can  not  impair  its 
admissiblity  as  evidence. — Colton  Land  & 
Water  Co.  v.  Swartz,  99  Cal.  278,  282,  33 
Pac.  878.  See  Carpentier  v.  Oakland,  30  Cal. 
439;  Drake  v.  Duvenick,  46  Cal.  455;  Crim  v. 
Kessing,  89  Cal.  478,  23  Am.  St.  Hep.  491,  26 
Pac.  1074;  Caruthers  v.  Hensley,  90  Cal.  659, 
560,  27  Pac.  411. 

As  to  proof  of  original  writ  Ins;,  in  case  of 
Ions  of  original,  see,  post,   9  1937  and  note. 

As  to  material  allegations,  see,  ante,  9  463 
and  note. 

An  to  objections  and  exceptions,  see,  ante, 
S8  646  et  seq.  and  notes. 

11.  "Offer"  to  prove* — Mere  general  "of- 
fer" to  prove  variety  of  things  without  pro- 
ducing witnesses  or  evidence  whereby  they 
are   to  be  proved,   or  segregating  different 


items,  is  an  improper  method  of  presenting 
evidence  and  should  not  be  allowed,  unless 
by  consent  of  parties. — Biddick  v.  Kobler, 
110  Cal.  191,  196,  42  Pac.  578. 

As    to    variance    between    allegations    In 
pleading  and  proof,  when  deemed  material, 

see,  ante,  59  469,  470  and  note. 

12.  Settlement  of  account  of  guardian-— 
Exceptions. — The  right  of  the  minor  to  sur- 
charge the  account  of  his  guardian,  in  a 
proceeding  to  settle  the  same,  is  limited  to 
the  matters  set  up  as  grounds  of  contest  in 
"his  exceptions,  and  the  matters  appearing 
on  the  face  of  the  account  and  report,  and 
where  exceptions  were  filed  to  an  account 
claiming  credits  for  money  expended  for 
the  support  of  his  wards  by  a  guardian 
who  had  also  been  the  administrator  of 
their  father's  estate,  and  no  issue  was 
raised  as  to  his  duty  to  have  secured  an 
allowance  from  the  estate  for  their  sup- 
port, or  his  neglect  in  failing  to  do  so,  it 
was  error  to  admit  in  evidence  the  inven- 
tory, accounts,  etc.,  of  the  father's  estate 
for  the  purpose  of  proving  its  solvency,  and 
thus  establishing  the  fact  that  they  were 
entitled  to  such  allowance,  and  that  the 
guardian  was  not  entitled  to  the  credits 
claimed. — Estate  of  Boyes,  151  Cal.  147,  90 
Pac.  464. 

18.  Want  of  proper  foundation. — Objec- 
tion upon  ground  that  proper  foundation 
for  admission  of  testimony  of  witness  had 
not  been  laid,  because  it  had  not  been 
shown  that  facts  stated  in  answer  were 
inserted  with  knowledge  of  defendants, 
should  be  specifically  pointed  out  and 
called  to  attention  of  court  and  opposing 
counsel. — Howland  v.  Oakland  Consol.  8. 
T.  R.  Co.,  110  Cal.  513,  520,  42  Pac.  983. 


§  1869.  AFFIRMATIVE  ONLY  TO  BE  PROVED.  Each  party  must  prove 
his  own  affirmative  allegations.  Evidence  need  not  be  given  in  support  of  a 
negative  allegation,  except  when  such  negative  allegation  is  an  essential  part 
of  the  statement  of  the  right  or  title  on  which  the  cause  of  action  or  defense 
is  founded,  nor4  even  in  such  case  when  the  allegation  is  a  denial  of  the  existence 
of  a  document,  the  custody  of  which  belongs  to  the  opposite  party. 

History:     Enacted  March  11,  1872. 


AFFIRMATIVE  ONLY  TO  BE  PROVED. 

1.  Agricultural  land — Burden  of  proof. 
2-  4.  Burden  of  proof. 

5.  Common  carrier  —  Loss  of  goods  by 

fire,  etc. 

6.  Construction   of   section  —  With  other 

sections. 

7.  Contest  of  will — Under  section   1312, 

ante. 

8.  Negative  allegations. 

9.  Same — Degree  of  proof  of  negative  al- 

legation. 


10.  Negligence — Prima  facie  showing  of — 

Proof  required  of  defendant. 

11.  Non-payment. 

• 

12, 13.  Proof  of  negative  allegations. 

1.     A&rlcultural  laud— Burden  of  proof.— 

Where  plaintiff  alleges  that  premises  In 
question  are  not  agricultural  land — being 
an  acre  and  fraction  In  city  of  Oakland, 
with  dwelling-house  and  other  improve- 
ments— and  answer  denies  allegation,  it 
does  not  devolve  upon  plaintiff  to  prove  his 
negative  allegation.  Burden  of  showing 
that  it  was  agricultural  land  was  upon  de- 
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fendant. — Holmes  v.  Warren,  145  Cal.  457, 
78  Pac.  954.  See  Petaluma  P.  Co.  v.  Singley, 
136  Cal.   616,   69  Pac.   426. 

2.  Burden  of  proof. — Where  by  statute 
certain  acts  are  made  prima  facie  evidence 
of  their  regularity,  burden  of  proof  is 
thrown  upon  those  who  would  challenge 
their  sufficiency.  In  absence  of  such  statu- 
tory provision  burden  of  proof  In  affirma- 
tive is  upon  him  who  alleges  it. — In  matter 
of  Madera  Irr.  Dist.,  92  Cal.  296.  333,  27  Am. 
St.  Rep.  106,  14  L.  R.  A.  755,  28  Pac.  272,  676. 

A«  to  burden  of  proof,  see,  post,  99  1981 
et  seq.  and  notes. 

3.  A  statute  may  provide  that  certain 
proceedings  shall  be  prima  facie  evidence, 
and  effect  of  such  provision  Is  to  throw 
burden  of  proof  upon  those  who  would 
challenge  sufficiency. — In  matter  of  Ma- 
dera Irr.  Dist.,  92  Cal.  296,  333,  27  Am.  St. 
Rep.  106,  14  L.  R.  A.  755,  28  Pac.  272,  675. 

4.  Defense  that  a  corporation  plaintiff 
has  not  paid  the  state  license-tax  is  based 
wholly  upon  the  negative  allegation  of 
non-payment  and  it  is  encumbent  upon 
the  defendant  to  support  such  a  defense 
by  some  evidence,  and  from  the  nature  of 
the  defense,  such  evidence  is  easily  procur- 
able.— Alaska  Salmon  Co.  v.  Standard  Box 
Co.,  168  Cal.   567,  112  Pac.  464. 

5.  Common  carrier  —  Loss  of  gooda  by 
lire,  etc. — Where  common  carrier  defends 
action  against  it  for  failure  to  deliver 
.goods  consigned  to  It,  and  sets  up  in  de- 
fense that  they  were  destroyed  by  Are  with- 
out his  negligence  or  fault,  burden  is  on 
carrier  to  prove  it. — Wilson  v.  California 
Cent.  R.  Co.,  94  Cal.  166,  175,  17  L.  R.  A. 
€75,  29  Pac.  861. 

6.  Construction  of  section-- With  otber 
sections. — Above  section  should  be  con- 
strued with  section  1981,  post. — Wilson  v. 
California  Cent.  R.  Co.,  94  Cal.  166,  175,  17 
L.  R.  A.   685,  29  Pac.  861. 

7.  Contest  of  will— Under  section  1312, 
ante,  makes  contestant  plaintiff,  and  bur- 
den of  proof  is  placed  upon  him.  In  such 
contest  allegation  as  to  non-execution  is  an 
essential  part  of  statement  of  right  on 
which  contestant's  cause  of  action  is 
founded. — Estate  of  Latour,  140  Cal. '  414, 
421,   73   Pac.    1070,    74    Pac.   441. 

8.  Negative  allegations. — Plaintiff  is  not 
required  to  prove  his  negative  allegations. 
—Holmes  v.  Warren,  145  Cal.  457,  460,  78 
Pac.  954.  See  Petaluma  Paving  Co.  v. 
Singley,  136  Cal.  616,  69  Pac.  426. 


As  to  proof  of  negative  allegations,   see 

pars.  12,   18,  this  note. 

••  Same  Degree  of  proof  of  negutlve  al- 
legation is  seldom  measured  by  that  re- 
quired of  an  affirmative  allegation.  In  some 
cases  negative  may  be  obviously  and  con- 
clusively proved,  and  in  such  case  general 
rule  laid  down  In  above  section  must  be 
complied  with,  but  in  many  cases  this  is 
impossible,  and  hence  amount  of  proof  re- 
quired to  support  negative  proposition  and 
to  shift  burden  will  vary  according  to 
circumstances  of  case,  and  very  slight 
evidence  will  often  be  sufficient  to  shift 
burden  to  party  having  greatest  opportuni- 
ties of  knowledge  concerning  fact  to  be  in- 
quired Into. — K  el  ley  v.  Owens,  3  Cal.  Unrep. 
507,  30  Pac.  596.  See  United  States  v. 
*  Southern  Colo.  Coal  &  Town  Co..  18  Fed. 
273. 

lv.  Negligence— Prima  facie  showing  of 
—Proof  required  of  defendant. — Where 
plaintiff  has  established  negligence  on  de- 
fendant's part,  defendant  must  meet  this 
proof  by  showing  that  injury  was  done 
without  any  negligence  on  Its  part.  Such 
an  instruction  is  not  erroneous.  Presump- 
tion which  law  raises  from  proof  of  certain 
facts  is  satisfactory  if  uncontradicted,  and 
to  meet  this  defendant  must  show,  to  satis- 
faction of  Jury,  that  it  was  without  any 
negligence  on  its  part. — Osgood  v.  Los  An- 
geles Traction  Co.,  137  Cal.  280,  283,  92 
Am.  St.  Rep.  171,  70  Pac.  169;  McCurrie  v. 
Southern  Pac.  Co.,  122  Cal.  558.  55  Pac.  324; 
Babcock  v.  Los  Angeles  Traction  Co.,  128 
Cal.  173.  60  Pac.  780.  See  Seybolt  v.  New 
York  L.  E.  W.  &  R.  Co.,  95  N,  Y.  662;  Miller 
v.  Ocean  S.  S.  Co.,  118  N.  Y.  199,  23  N.  E. 
462. 

11.  Non-payment. — In  a  complaint  that 
alleges  non-payment,  which  answer  does 
not  deny,  It  does  not  devolve  upon  plaintiff 

•to   prove  such  non-payment. — Todhunter  v. 
Klemmer,  134  Cal.  60,  62,  66  Pac.  75. 

12.  Proof  of   negative  allegations. — It  Is 

not  necessary  in  such  an  action  to  intro- 
duce the  note  in  evidence  to  prove  Its  non- 
payment, for  the  allegation  of  non-payment 
Is  a  negative  allegation  which  the  plain- 
tiff Is  not  required  to  prove. — Miller  &  Lux 
v.  Dunlap,   28  Cal.  App.  313,  152  Pac.  309. 

As  to  proof  of  negative  allegations  and 
degree  of  proof,  see  pars.  8,  9,  this  note. 

13.  Very  slight  evidence  Is  sufficient  to 
shift  the  burden  of  proof  as  to  a  negative 
fact. — Titus    v.    Whiteside,    228    Fed.    966. 


§  1870.  FACTS  WHICH  MAY  BE  PROVED  ON  TRIAL.  In  conformity 
with  the  preceding  provisions,  evidence  may  be  given  upon  a  trial  of  the  fol- 
lowing facts : 

1.  The  precise  fact  in  dispute ; 

2.  The  act,  declaration,  or  omission  of  a  party,  as  evidence  against  such 
party ; 
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3.  An  act  or  declaration  of  another,  in  the  presence  and  within  the  observa- 
tion of  a  party,  and  his  conduct  in  relation  thereto ; 

4.  The  act  or  declaration,  verbal  or  written  of  a  deceased  person  in  respect 
to  the  relationship,  birth,  marriage,  or  death  of  any  person  related  by  blood 
or  marriage  to  such  deceased  person ;  the  act  or  declaration  of  a  deceased  per- 
son done  or  made  against  his  interest  in  respect  to  his  real  property ;  and  also 
in  criminal  actions,  the  act  or  declaration  of  a  dying  person,  made  under  a 
sense  of  impending  death,  respecting  the  cause  of  his  death ; 

5.  After  proof  of  a  partnership  or  agency,  the  act  or  declaration  of  a  partner 
or  agent  of  the  party,  within  the  scope  of  the  partnership  or  agency,  and  dur- 
ing its  existence.  The  same  rule  applies  to  the  act  or  declaration  of  a  joint 
owner,  joint  debtor,  or  other  person  jointly  interested  with  the  party; 

6.  After  proof  of  a  conspiracy,  the  act  or  declaration  of  a  conspirator  against 
his  co-conspirator,  and  relating  to  the  conspiracy ; 

7.  The  act,  declaration,  or  omission  forming  part  of  a  transaction,  as  ex- 
plained  in  section  eighteen  hundred  and  fifty ; 

8.  The  testimony  of  a  witness  deceased,  or  out  of  the  jurisdiction,  or  unable 
to  testify,  given  in  a  former  action  between  the  same  parties,  relating  to  the 
same  matter; 

9.  The  opinion  of  a  witness  respecting  the  identity  or  handwriting  of  a  per- 
son, when  he  has  knowledge  of  the  person  or  handwriting;  his  opinion  on  a 
question  of  science,  art,  or  trade,  when  he  is  skilled  therein ; 

10.  The  opinion  of  a  subscribing  witness  to  a  writing,  the  validity  of  which 
is  in  dispute,  respecting  the  mental  sanity  of  the  signer ;  and  the  opinion  of  an 
intimate  acquaintance  respecting  the  mental  sanity  of  a  person,  the  reason  for 
the  opinion  being  given ; 

11.  Common  reputation  existing  previous  to  the  controversy,  respecting 
facts  of  a  public  or  general  interest  more  than  thirty  years  old,  and  in  cases  of 
pedigree  and  boundary; 

12.  Usage,  to  explain  the  true  character  of  an  act,  contract,  or  instrument, 
where  such  true  character  is  not  otherwise  plain;  but  usage  is  never  admis- 
sible, except  as  an  instrument  of  interpretation ; 

13.  Monuments  and  inscriptions  in  public  places,  as  evidence  of  common 
reputation ;  and  entries  in  family  bibles,  or  other  family  books  or  charts ;  en- 
gravings on  rings,  family  portraits,  and  the  like,  as  evidence  of  pedigree ; 

14.  The  contents  of  a  writing,  when  oral  evidence  thereof  is  admissible ; 

15.  Any  other  facts  from  which  the  facts  in  issue  are  presumed  or  are  log- 
ically inferable ; 

16.  Such  facts  as  serve  to  show  the  credibility  of  a  witness,  as  explained  in 

section  eighteen  hundred  and  forty-seven. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commis- 
sion, Act  March  8.  1901,  Stats,  and  Amdts.  1900-1,  p.  240,  held  uncon- 
stitutional, see  history,  §  5  ante. 
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IPt.  IV, 


TACTS  PROVABLE  ON  TRIAL. 

1.  Abortion — Statement  of  defendant — 

Dying  declarations. 

2.  Absence  of  deceased  witness — Depo- 

sition or  former  testimony — Ad- 
missible. 

3.  Acquiesence  in  statement. 

4.  Action  for  fraud — Sale  of  real  es- 

tate. 

5.  Action    for    personal    injuries — Sur- 

gical treatment. 

6.  Action  on  promissory  note — Declara- 

tion by  payee  at  time  of  execu- 
tion— Admissible  in  evidence. 

7.  Action     to    recover    bank-deposit— 

Execution-justice 's   docket. 

8.  Admission    of   evidence — Review   on 

appeal. 

9.  Admission  of  one  party  —  Can  not 

bind  another,  when. 

10.  Admissions — As  to  liability  —  Ques- 

tion of  fact. 

11.  Same — Against  interest — Cancelation 

of  promissory  note. 

12.  Same — Same — Estoppel  to  deny  own- 

ership. 

13.  Same — Same — Not  a  confession. 

14.  Same — Same — Of  an  administratrix. 

15.  Agent — Who  is. 

16.  Authority  of  agent — Proper  way  to 

show. 

17.  Bible— Entries  in. 

18.  Books    of    defendant  —  Data    taken 

from. 

19.  Boundaries — Beginning  point  of. 

20.  Same — Common  reputation  or  hear- 

say, is  admissible  to  establish. 

21.  Burning    insured    building  —  Con- 

spiracy—Statements and  transac- 
tions of  confederates  —  Evidence 
of. 

22.  Confessions — In  general. 

23.  Same — In  divorce  suit. 

24,  25.  Conspiracy  —  Proof   of  —  Testimony 
of  accomplice. 

26,  27.  Same  —  Co-conspirators  —  Declara-    - 
tions  of  inadmissible,  when. 

28.  Same — Declarations  as  to  conspiracy 

— When  admissible. 

29.  Same — Testimony  to  establish. 

30.  Construction  of  section — As  to  effect 

of. 

31,  32.  Same  —  Under   subdivision   3  —  Ad- 
missions and  conduct. 

33-  37.  Same — Under  subdivision  4 — Dying 
declarations. 

38.  Same — Under  subdivision  5 — Act  or 

declaration  of  agent  or  partner. 

39.  Same — Under  subdivision  9  —  Opin- 

.  ion  as  to  handwriting. 

40.  Same  —  Under  subdivision  12  —  Us- 

age, when. 
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41. 
42. 
43. 

44. 

45. 
46. 

47. 

48. 

49. 
50. 

51. 

52. 

53. 
54. 

,      55. 

56. 

57,  58. 

59. 

60, 61. 

62. 

63. 

64. 

65. 

66. 

67. 

68. 

69. 

70-  72. 
73. 
74. 


75. 
76,  77. 


78. 
79. 


Contemporaneous  writing  not 
pleaded. 

Contract  of  lease — Action  for  ten- 
ant's share  of  crop. 

Conversation  with  defendant's  em- 
ployee —  Admissible,  not  as  res 
gestae,  but  as  admissions. 

Criminal  cases — Declarations  of  third 
persons. 

Same — Penal  Code  changes  rule. 

Same — Reporter's  notes  of  evidence 
of  deceased  witness. 

Death  of  party — As  subject  of  trial. 

Deceased  witness  —  Testimony  of  — 
When  admissible. 

Same — Oral  evidence  not  excluded. 

Same — Reporter 's  notes  of  testimony 
given  on  former  trial. 

Declaration  in  favor  of  maker — Not 
admissible. 

Declarations — Against  interest — In 
general. 

Same — Same — By  deceased  person. 

Same — Same — In  presence  of  others. 

Same — Same — Of  agent,  admissibil- 
ity of. 

Same — Same — Of  conspirator. 

Same — Same — Of  co-conspirator. 

Same — Same  —  Of  co-legatee  —  Con- 
test of  will. 

Same — Same — Of  decedent,  against 
interest. 

Same — Same — Of  deceased  persons 
— Hearsay — Admissibility  base'] 
on  necessity. 

Same — Of  testator  as  to  friendli- 
ness toward  his  son — Contestant  of 
will  against  daughter — Contestee. 

Same — In  presence  of  party  —  Ad- 
missibility. 

Same  —  Of  decedent  —  Member  of 
family. 

Same — Of  testatrix,  as  to  identity  of 
beneficiary  under  will. 

Deed— Evidence  required  to  estab- 
lish one  lost. 

Depositions  —  Cross-examinatio:i 
must  be  read. 

Disqualification  of  witness  —  Con- 
struction of  section. 

Dying  declarations — In  general. 

Same — When  admissible. 

Evidence  of  title — Action  for  physi- 
cal injuries  resulting  to  trespasser 
in  possession,  against  owner  mak- 
ing forcible  entry. 

Evidence  wrongfully  obtained — Let- 
ters illegally  obtained. 

Exclusion  of  evidence  —  Cure  of 
error  in. 

Expert  in  handwriting. 

Expert  and  opinion  evidence  —  In 
general. 
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80.  Same — In  an  action  for  negligence. 

81.  Same — Invasion  of  province  of  jury. 

82.  Same  —  Opinions    as    to    cause    of 

wound. 

83.  Expert    evidence — Damages    in    suit 

for  condemnation. 

84.  Same — Evidence  of  expert — Basis. 

85.  Same — Experience   of   brakeman   on 

railroad. 

86.  Same  —  Physician's    opinion    as    to 

position  of  body  from  wound. 

87.  Same — Possibility   of   being   hit   by 

flying    nail  —  "  Science,    art    or 
trade. ' ' 

88,89.  Expert  witnesses — The  general  rule. 

90,  91.  Same — Examination  as  to  qualifica- 
tions. 

92.  Same — Hypothetical  questions. 

93.  Same  —  Qualifications  of  —  Blasting 

powder. 

94.  Same  —  Same  —  General  objection 

does  not  .raise  question. 

95.  Same — Same — Strength  of  iron. 

96.  Same  —  Need    not    be    professional 

scientist. 

97.  Same — Same — Common-law   rule   re- 

tained. 

98.  Fragmentary  evidence. 

99.  Fraud — Disputable  inference. 

100.  Fraudulent   intent  —  General   facts 

proved. 

101.  General  objection  to  evidence  offered 

— Necessity   of   special   objection. 

102.  Gift  from  husband  to  wife — Purpose 

of  husband  in  making. 

103.  Inferences — General  rule. 

104- 106.  Insanity  as  a  defense — As  to  gener- 
ally. 

107- 110.  Same — Opinion  of  intimate  acquaint- 
ance. 

Ill,  112.  Same — Same — Discretion  of  court. 

113.  Same — Same — Limitation  as  to  time. 

114.  Same — Same — Testimony  of. 

115.  Same — Same — Time   to  which  opin- 

ion relates. 

116.  Same  —  Same  —  Weight  of  evidence 

for  jury. 

117, 118.  Same — Bight  to  give  opinion  as  to 
person's  sanity  or  insanity  is 
limited. 

119.  Insane  delusion — Mere  existence  of. 

120- 122.  Intimate  acquaintance — Who  is. 

123.  Same — Same — Case  limited. 

124.  Same — Same — Measure  of  proof  not 

prescribed. 

125.  Same — Construction  of  section. 

126- 131.  Same  —  Discretion  of  court  as  to 
who  is. 

132- 135.  Same— Same — Beview  on  appeal. 
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36.  Same — Extent  of  testimony. 

37.  Same — Testimony  not  limited  to. 

38.  Inventory  —  Statement  as  to  char- 
acter of  property — Effect  of. 

39.  Issue  not  tendered  or  raised. 

40.  Lease  for  beet-farming — Disposition 
of  beet-tops. 

41.  Letters  obtained  by  fraud — As  to  ad- 
missibility in  evidence. 

42.  Litigant's  own  declarations. 

43.  Malicious  prosecution — Evidence  in 
support  of  cause  of  action — Exclu- 
sion error. 

44.  Same — Portions  of  testimony  of  de- 
fendant at  preliminary  examina- 
tion— Admissibility. 

45.  Medical  expert — Cross-examination. 

46.  Mental  soundness  —  Appearance  of 
deceased. 

47.  Same  —  Same  —  Distinguished  from 
opinion  of  condition. 

48.  Same — Condition  of  deceased. 

49.  Same — Conflict  of  evidence — Verdict 
of  jury  is  determinative. 

50.  Same — Conversations  with  testatrix. 

51.  Same — How  conclusion  reached. 

52.  Same  —  Intimate  acquaintance  — 
Opinion  of  — Discretion  of  court. 

53.  Same  —  Marked  change  in  man's 
habit  of  thought. 

54.  Same — Physicians  as  experts. 

55.  Same — Rule  is  liberal. 

56.  Motion  to  strike  out  evidence  — 
Hearsay  evidence. 

57.  Negligence  —  Materiality  of  testi- 
mony. 

58.  Same—Proof  of  not  restricted. 

59.  Nonexperts — General  rule — Opinions 
not  admissible. 

160, 161.  Same— Exceptions. 

62.  Same — Reason  of  rule. 

63.  Same — Sanity  of  testator. 

64.  Same — State  of  mind  of  third  per- 
son. 

65.  Number  of  witnesses  —  Judge  is 
bound  to  same  rule  as  jury. 

66.  Offer  of  proof  of  court's  own  mo- 
tion. 

67.  Opinion  and  conclusion  of  witness. 

68.  Opinion-evidence — In   general. 

69.  Same — General  rule— Jury  to  draw 
inference. 

70.  Same  —  Inference  from  other  facts 
already  testified  to. 

71.  Same — Of  ordinary  witness. 

72.  Same  —  Testator's  appearance — Ob- 
jection to  form  of  question — Un- 
pre judicial  error. 

173.  Opinion  of  witness — Discretion   of 
court. 
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174. 
175. 

176. 

177. 
178. 

179. 

180. 

181. 

182. 

183, 184. 

185. 

186. 

187. 

188. 
189. 
190. 
191. 

192. 

193. 
194. 

195. 

196. 

197. 

198. 

199. 

200,  201. 
202, 203. 

204. 

205. 
206. 

207. 
208. 

209. 


FACTS   WHICH  MAY  BBS   PROVED   ON   TRIAL. 


|Pt.  IV, 


Order  of  proof— General  rule. 

Parol    evidence    of    partnership    in 

lands. 
Paternity   of   child  —  Testimony   of 
wife— Non-access  of  husband  after 
separation. 

Pedigree  —  Declarations  of  —  Entry 
in  bible. 

Same  — Entry  in  family  bible  — 
Greater  weight  than  verbal  decla- 
ration. 

Same  —  Same  —  Admissibility  of 
family  bible  depends  on  proof  that 
it  is  family  bible. 

Same— Same— Alterations  in  family 
bible  to  be  shown  before  entry  ad- 
mitted. 

Same — Common-law  rule  retained. 

Same — Same — Not  broadened. 

game — Common  reputation. 

Personal  appearance  of  defendant — 
Evidence  of. 

Proceeding  for  letters  of  adminis- 
tration—A case  of  " pedigree.' ' 

Province    of    jury  —  Inferences    to 

establish  ultimate  facts. 
Eelationship  to  deceased. 
Reporter's  notes. 
Res  gestae — As  to  in  general. 
Same  —  Declarations  of  deceased  at 
time   of   a   fray  in   presence  and 
hearing  of  defendant. 
"Same   parties "  —  Construction   of 

the  phrase. 
Secondary  evidence  of  contract. 
Self-serving  declarations  of  party  in 

interest. 
Statements  of  husband  to  wife — Ad- 
missibility against  the  latter. 
Statements  of  ownership  of  patent 

or  novelty. 
Statute    of   limitations— Revival   by 

co-obligor. 
Testator's  knowledge  of  facts  incon- 
sistent   with    statements    of    con- 
tested will. 
Typewriting— As  ' '  handwriting ' '  — 

Opinion  of  witness  inadmissible. 
Usage  and  custom — In  general 
Same— "Usage"  —  Extent    to,   and 

purpose  for,  which  admitted. 
Water  from  spring — Right  to  take 
Proof  of  by  common  reputation. 
Witness  out  of  state— In  general. 
Same  —  " Out  of   the  jurisdiction" 

means,  what. 
Same — Same— Where  witness  is  not. 
Same— Reporter's  notes  of  evidence 

should  not  be  admitted. 
Written  contract— Can  not  be  varied 
by  parol  proof  of  custom. 


As  to  acts  aad  deelai 
and  co-leantees,  see,  ante,   §  1848  and  note. 

As  to  admissibility  of  evidence  of  de- 
feadaat  as  to  payment  la  aa  actioa  oa  a 
promissory  note  brought  after  the  death 
of  the  payee,  see,   ante,    §1850.   note  par.   1. 


As    to    declarations    of    araator, 
quent   to   execution   of   coareyance,   aa   ctI- 

see,  ante,  §  1849  and  note. 


As  to  evidence  of  disqualify  las;  opinion 
of  Jurors,  see  Kerr's  Cyc.  Pen.  Code,  2d  ed.. 
9  1076  and  note. 

1.  Abortion  —  Statement  of  defeadant — 
Dying  declarations. — In  a  prosecution  for 
murder  resulting  from  performance  of  an 
abortion,  a  statement  made  by  the  deceased 
about  fifteen  minutes  before  her  death  that 
the  defendant  performed  the  operation  on 
a  stated  date,  and  that  he  told  her  he  had 
not  lost  a  case  in  thirty  years,  followed  by 
the  declaration  that  she  was  dying:,  is 
admissible  evidence  as  part  of  the  res 
gest«,  as  it  is  fair  to  infer  that  the  state- 
ment attributed  to  the  defendant  was  made 
just  before  the  operation. — People  v.  Gibson, 
33  Cal.  App.  459,  166  Pac.  585,  applying-  doc- 
trine in  People  v.  Roach,  17  Cal.  297;  People 
v.  Linares.  142  Cal.  17,  75  Pac.  308. 

As  to  dylns;  declarations,  see  pars.  70-73, 
this  note. 


2.     Absent    or   deceased 
tlon    or    former    testimony — Admissible, — In 

the  case  of  a  witness  who  is  dead,  unable 
to  testify,  or  beyond  the  jurisdiction  of 
the  court,  where  his  testimony  at  a  former 
trial,  or  his  deposition,  is  offered  the  suffi- 
ciency of  the  showing-  of  the  absence  of 
such  witness  justifying-  the  introduction 
of  a  deposition  or  of  testimony  given  at  a 
former  trial,  under  the  provisions  of  sub- 
division 8  of  the  above  section,  is  within 
the  discretion  of  the  trial  court;  and  in 
the  instant  case,  no  abuse  of  discretion  was 
shown. — Cameron  v.  Ah  Quong.  175  Cal.  377, 
384,  165  Pac.  961. 

3.  Acquiescence  in  statenteat. — Acts  and 
declarations  entered  in  presence  of  an  ob- 
server of  party  are  received  in  evidence 
not  as  evidence  in  themselves  but  to  under- 
stand what  reply  party  to  be  affected  by 
same  should  make  to  them.  If  he  is  silent 
when  he  ought  to  have  spoken,  presump- 
tion of  acquiescence  arises.  In  this  sense 
admissions  may  be  implied  from  conduct. — 
Tlbbett  v.  Sue,  125  Cal.  544,  546,  58  Pac  160. 

4.  Action  for  fraud— Sale  of  real  estate. 

— In  an  action  where  fraud  in  the  purchase 
and  sale  of  property  is  in  issue  in  an  ac- 
tion for  rescission,  evidence  of  other 
frauds  or  fraudulent  representations  of  like 
character  committed  by  the  same  persons 
at  or  near  the  same  time  is  held  admissible. 
— Kornblum  v.  Arthurs,  154  Cal.  248,  97  Pac. 
420. 

5.  Aetloa  for  personal  Injuries— Sura-leal 
treatment. — It  was  not  error  to  permit  a 
witness    who    accompanied    plaintiff    to    the 
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office  of  the  doctor  who  dressed  his  in- 
juries to  describe,  as  well  as  he  knew  how, 
what  the  doctor  Aid  in  preparing  to  treat 
plaintiff  and  resetlhis  shoulder.  Such  evi- 
dence tended  to  corroborate  the  testimony 
of  the  doctor  upon  the  same  point. — Ehat 
V.   Scheidt,   17   Cal.   App.  433,   120   Pac.   49. 

6.  Actios  on  promissory  note— Declara- 
tion by  payee  at  time  of  execution—  Admis- 
sible In  evidence. — In  the  case  of  an  action 
on  a  promissory  note  in  which  the  defend- 
ant sets  up  want  of  consideration,  oral  evi- 
dence of  the  declarations  of  the  payee  at 
the  time  the  note  was  signed  and  the 
money  received  to  the  effect  that  the  money 
was  coming;  to  him  from  his  mother's  es- 
tate and  that  the  note  in  suit  would  not 
have  taken  it  all  If  the  payee  did  not  have 
to  keep  her  accounts  straight,  and  conse- 
quently thought  it  best  to  take  a  note,  say- 
ing that  she  would  destroy  it,  or  do  away 
With  it,  when  things  were  straightened  up, 
was  competent  evidence  under  subdivision 
2  of  the  above  section. — Griswold  v.  Frame, 
—  Cal.  App.  — ,  191  Pac.  962. 

T.  Action  to  recover  bank-deposit— Exe- 
cution-Justice's docket. — In  an  action  to  re- 
cover a  bank-deposit,  where  the  defense 
was  pleaded  that  the  deposit  had  been 
levied  upon  under  execution  from  Justices' 
court.  It  was  error  to  exclude  the  Justice's 
docket,  which  was  prima  facie  evidence  of 
the  facts  stated,  and,  being  required  to 
show  the  title  of  the  action,  would  disclose 
whether  plaintiffs  were  defendants  in  the 
Justices*  court,  and  also  the  amount  of 
the  claim  and  of  the  Judgment  and  a 
minute-entry  of  the  pleadings,  which  were 
a  necessary  part  of  defendant's  proof. — 
Kriste  v.  International  Sav.  &  Ex.  Bank,  17 
Cal.   App.  801,   304,  119   Pac.   666. 

8.  Admission  of  evidence— "Review  oa  ap- 
peal.— Overruling  objections  to  evidence  to 
statements  subsequently  proved,  and  to 
fact  admitted  by  the  pleadings,  are  harm- 
less.— Brandt  v.  Krogh,  14  Cal.  App.  67,  111 
Pac.  275. 

».  Admission  of  oae  party— Caa  not  bind 
another  unless  he  is  so  connected  with 
transaction  as  to  make  him  an  agent  of 
party  sought  to  be  charged. — Peterson 
Bros.  v.  Mineral  King  Fruit  Co.,  140  Cal. 
624,  630,  74  Pac,  162.  See  Beasley  v.  San 
Jose  Fruit  Packing  Co.,  92  Cal.  388,  28  Pac. 
485. 

10,  Admissions  —  As  to  liability  —  Ques- 
tion of  fact. — Proof  of  making  admission 
is  not  proof  of  fact  of  liability,  but  is  only 
evidence  in  support  of  proving  fact,  and 
weight  of  such  evidence  as  well  as  its  suffi- 
ciency must  be  determined  by  jury. — Smith 
v.  Whlttier,  95  Cal.  279,  297,  30  Pac.  529. 

As  to  confession  of  adultery  In  divorce 
action  aot  sufficient  to  Justify  judgment  of 
divorce,  see,  post,  9  2079  and  note. 

11.  Same  —  Against  Interest  —  Cancels- 
ttoa  of  promissory  aotc. — Where  the  can- 
celation of  a  promissory  note  and  the  re- 
scission  of   the   contract   for    the   purchase 


of  mining  stock  on  the  ground  of  fraudu- 
lent misrepresentations,  evidence  that 
plaintiff,  after  visiting  the  mine,  had  ex- 
pressed himself  as  satisfied  with  its  char- 
acter and  value,*  was  held  admissible,  as 
constituting  admissions  against  Interest.— 
Ernest  v.  McCauley,  165  Cal.  741,  102  Pac. 
924. 

12.  Same— Same— Estoppel  to  deny  own- 
ership.— Where  one  procures  services  to  be 
performed  in  connection  with  property, 
upon  representations  of  ownership,  he  is 
estopped,  after  such  services  have  been  per- 
formed, to  deny  ownership. — Rutz  v.  Ob  ear, 
16  Cal.  App.  438,  115  Pac.  67. 

18.  Same— Same— Not  a  confession. — An 
answer  of  defendant  to  a  question  put  to 
him  immediately  after  his  arrest.  "You  fel- 
lows had  a  fight  outside  in  the  road  there 
too,  didn't  you?"  Ans.  "I  think  we  did,"  Is 
an  admission  in  the  technical  sense  and  not 
a  confession,  and  no  foundation  was  neces- 
sary, but  was  admissible  as  incriminatory 
or  not,  according  to  the  other  circum- 
stances, as  tending  to  prove  his  presence 
at  the  scene  of  the  trouble,  not  as  an  ad- 
mission of  guilt. — People  v.  Sampo,  17  Cal. 
App.   150,   118  Pac.   957. 

14.  Same  —  Same  —  Of  an  administratrix 

made  in  the  lifetime  of  her  decedent  can 
not  bind  the  estate. — Hoyt  v.  Zumwalt,  149 
Cal.  384,   86  Pac.   600. 

15.  Ageat— Who  Is. — Person  superintend- 
ing preparation  of  prunes  for  sale  is  not 
necessarily  therefore  agent  in  transaction 
of  sale. — Peterson  Bros.  v.  Mineral  King 
Fruit  Co.,  140  Cal.  624,  630,   74   Pac.   162. 

16.  Authority  of  agent— Proper  way  to 
show  the  extent  of  an  agent's  authority  is 
to  offer  evidence  of  the  orders  or  direc- 
tions given  him,  or  of  the  rules  adopted  for 
his  guidance  by  the  principal;  and  the  im- 
proper way  is  by  expert  or  opinion  evidence 
as  to  the  power  and  authority  of  such 
agent. — Waniorek  v.  United  Railroads,  17 
Cal.  App.  132,  118  Pac.  947. 

17.  Bible  —  Entries  In. — As  to  admissi- 
bility In  evidence  to  prove  pedigree,  see 
pars.    177-184,   this   note. 

18.  Books  of  defendant  —  Data  takca 
from.  —  Where  typewritten  paper  was 
handed  to  plaintiff  by  defendant  and  writ- 
ten portion  fixing  dates  was  taken  by 
plaintiff  from  defendant's  books  in  pres- 
ence and  with  consent  of  its  secretary,  such 
paper  was  properly  admitted,  or  was  admis- 
sible in  evidence. — Keith  v.  Electrical  En- 
gineering Co.,  136  Cal.  178,  181,  68  Pac.  598. 

10.  Boundaries  —  Beginning  point  of 
boundary  as  well  as  boundary  may  be 
proved  by  hearsay;  the  greater  includes  tfce 
less. — Muller  v.  Southern  Pac.  R.  Co.,  83 
Cal.   240,  242,  23  Pac.  265. 

20.  Same— Common  rcputatloa  or  hear- 
say. Is  admissible  to  establish  a  boundary 
line  of  public  and  general  interest,  both  at 
common  law  and  by  above  section.  Such 
reputation  as  is  hearsay  must  have  existed 
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before  controversy  arose. — Muller  v.  South- 
ern Pac.  R.  Co.,  83  CaL  240,  242,  23  Pac.  265. 

Aa  to  declaration*  of  deceased  person 
wltk  respect  to  boundaries,  see  note  60  Am. 
Rep.    589-591. 

Aa  to  offer  of  compromise,  not  aa  ad- 
mission that  any  thins  Is  due,  see,  post, 
S  2078   and   note. 

21.  Burning-  Insured  building— Conspir- 
acy—Statements  aad  traasactlons  of  con- 
federates—Evidence  of. — In  a  case  where, 
In  a  prosecution  for  the  crime  of  burning 
an  insured  building  with  the  intent  to  de- 
fraud the  insurance  company,  the  theory  of 
the  people  at  the  trial  is  that  the  burning: 
was  the  climax  of  a  conspiracy  concocted 
by  the  defendant,  his  wife,  other  members 
of  his  family,  and  a  third  person,  it  is 
proper  to  admit  conversations  and  transac- 
tions of  the  alleged  conspirators,  relative 
to  the  conspiracy,  after  its  formation  and 
before  the  consummation  of  its  object,  re- 
gardless of  whether  the  defendant  was 
present  when  these  conversations  and 
transactions  occurred,  under  the  provisions 
of  subdivision  6  of  the  above  section. — 
People  v.  Pealy,  33  Cal.  App.  605,  165  Pac. 
1034,  following:  the  doctrine  in  People  v. 
Irwin,   77   Cal.   App.   494,   20   Pac.  56. 

22.  Confessions— In    general. — As    to    and 

admissibility  of,  see  notes  30  Am.  Dec.  644- 
549;  66  Am.  Dec.  717,  720;  46  Am.  Rep.  263- 
360;  57  Am.  Dec.  839-842,  6  Am.  St.  Rep. 
242-251;  41  Am.  St.  Rep.  522-524. 

23.  Same  —  In  divorce  suit,  see,  post, 
9  2079  and   note. 

24.  Conspiracy— Proof  of— Testimony  of 
accomplice. — The  practice  has  become  too 
common  for  trial  court  to  take  testimony 
of  conspirator  or  accomplice  before  proof 
of  conspiracy.  The  only  method  expressly 
declared  by  law  is  that  conspiracy  shall  be 
first  established  by  Independent  proof  to 
satisfaction  of  court. — People  v.  Compton, 
123  Cal.  403.  408,  56  Pac.  44. 

25.  Proof  of,  as  a  prerequisite  to  the 
admission  of  evidence  of  acts  and  declara- 
tions of  co-conspirators,  in  furtherance  of 
the  conspiracy,  merely  goes  to  the  order  of 
proof,  and  unless  injury  is  shown,  a  de- 
parture from  the  rule  is  of  no  moment- 
People  v.  Rollins,  14  Cal.  App.  138,  111  Pac, 
123. 


dance  may  be  Introduced,  must  rest  largely 
with  the  trial  judge.  The  provisions  of 
above  section  are  not  Mandatory. — People 
v.  Stokes,  5  Cal.  App.  2<B,  209,  89  Pac.  997. 


i.  Same  —  Co-cons  plra  tors  —  Declara- 
tions of  Inadmissible,  whea. — In  action  to 
cancel  deed  alleged  to  have  been  procured 
by  the  fraud  of  the  two  grantees  thereto, 
the  declaration  of  one  not  made  while  the 
alleged  fraud  was  being  committed  or  the 
conspiracy  therefor  was  pending,  but  long 
after  the  deed  was  made,  are  admissible 
only  against  the  party  making  them  and 
not  against  the  other  grantee. — Del  Campo 
v.  Camarlllo,  154  Cal.  647,  653,  98  Pac.  1049. 

27.  Conspiracy  like  any  other  fact  in 
issue  may  be  proved  by  circumstantial  evi- 
dence and  notwithstanding  subdivision  6  of 
above  section   the   order*  in   which,  the  evl- 


Samo— Declarations  aa  to  conspiracy 
—When  admissible. — Jury  must  not  take 
declaration  of  one  not  proved  by  other 
evidence  to  be  conspirator  as  proof  of  con- 
spiracy itself,  but  after  proof  of  conspiracy, 
act  or  declaration  of  conspirator  against 
his  co-conspirators,  and  relating  to  con- 
spiracy, are  admissible. — People  v.  Irwin, 
77  Cal.  494,  502,  20  Pac.  66. 


Same  — Testimony  to  establish  con- 
spiracy between  defendants  and  to  prove 
acts  and  declarations,  of  conspirators  pend- 
ing conspiracy  is  admissible  in  evidence. 
— People  v.  Brown,  69  Cal.  345,  352. 

80.     Construction  of  sectloa— Aa  to  effect 

©*• — Except  so  far  as  modified  by  statute 
law  of  evidence  remains  subject  to  such 
rules  as  experience  has  demonstrated  to  be 
best  calculated  to  promote  ends  of  justice. 
— Holland  v.  Zollner,  102  Cal.  633,  637,  36 
Pac.   930,   87  Pac.   231. 

SI.  Same— Under  subdivision  3 — Admis- 
sions aad  condact. — In  a  prosecution  under 
Penal  Code,  section  269b,  the  admission  of 
the  defendant  that  he  was  the  father  of  a 
child  born  to  his  companion  in  crime  while 
they  were  living  together  as  husband  and 
wife,  and  evidence  that  the  wife's  husband 
had  no  opportunity  for  sexual  relations 
with  her  during  the  requisite  period,  is  ad- 
missible.— People  v.  Woodson,  29  Cal.  App. 
631,   156   Pac.   378. 

As    to    declarations    and    admissions,    see 

pars.  8-14,  51-66,   this  note. 

82.  In  a  prosecution  under  section  269b 
of  the  Penal  Code  evidence  is  admissible 
showing  the  defendant's  attitude  and  con- 
duct when  he  heard  his  companion  intro- 
duced as  his  purported  wife. — People  v. 
Woodson,  29  Cal.  App.  531,  156  Pac.  378. 

33.  Same— Under  subdivision  4  —  Dying 
declarations. — It  is  held  in  this  case  that  a 
proper  foundation  was  made  for  the  ad- 
mission of  dying  declarations  and  that 
evidence  of  such  declarations  was  properly 
admitted. — People  v.  Level,  27  Cal.  App.  257, 
149  Pac.  772. 

As  to  dyias;  declarations,  see  pars.  70-72, 
this  note. 

34.  Where  it  is  made  to  appear  that  the 
declarant  was  wholly  obtuse  to  religious 
convictions,  entertaining  a  complete  dis- 
belief in  a  future  spiritual  existence,  or 
had  no  regard  whatever  for  the  theory  of 
rewards  and  punishments  in  the  hereafter, 
his  statement  in  extremis  would  not  be 
supported  by  those  considerations  which 
may  naturally  be  supposed  to  exercise  an 
overruling  influence  upon  the  minds  of 
men  in  such  circumstances.  In  such  a 
case  even  though  the  competency  might  not 
be  destroyed  Its  credibility  would  be  greatly 
impaired,  and  when  given  under  such'  cir- 
cumstances it  should  never  be  submitted  to 
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a  jury  unaccompanied  by  an  explicit  ad- 
monition by  the  court  that  it  should  be 
viewed  with  great  caution. — People  v.  Lim 
Foon,  29  Cal.  App.  270,  155  Pac.  477. 

35.  A  dying  declaration  is  admissible 
when  It  is  made  to  appear  that  it  was 
made  by  a  dying:  person  under  a  sense  of 
Impending  death,  and  that  such  declaration 
related  to  the  cause  of  his  death. — People 
v.  Lim  Foon,  29  Cal.  App.  270,  155  Pac.  477. 

36.  An  instruction  in  which  it  was  de- 
clared that  dying:  declarations  should  be 
received  with  caution,  and  that  unless  it 
appeared  that  the  declaration  made  by  the 
deceased  just  prior  to  his  death  accusing 
the  defendant  of  having  fired  the  fatal 
shots  was  made  "under  a  clear  opinion  of 
impending  death,  you  can  not  consider  such 
declaration  as  evidence  in  this  case,  and 
the  court  cautions  you  .  .  .  not  to  give 
as  much  weight  to  such  evidence  as  if  the 
same  statement  had  been  testified  to  in 
health  and  subject  to  cross-examination," 
is  properly  refused,  where  the  jury  was  in- 
structed to  receive  with  caution  the  evi- 
dence of  the  dying  declaration  "for  the 
reason  that  the  declarant  had  not  been 
administered  an  oath,  and  an  opportunity 
for  cross-examination  has  not  been  afforded 
the  defendant  and  that  the  declarant  might 
be  influenced  against  the  defendant,"  and 
for  the  further  reason  that  the  physical 
condition  of  the  deceased  when  making  the 
statement  might  have  been  such  as  to  ren- 
der questionable  the  reliability  of  his  dec- 
laration.— People  v.  Lim  Foon,  29  Cal.  App. 
270,  156  Pac.  477. 

37.  While  to  be  admissible  in  evidence 
a  dying  declaration  must  generally  not  be 
a  mere  matter  of  opinion,  yet  a  declaration 
by  the  decedent  that  he  was  not  to  blame 
in  the  altercation  in  which  he  received  the 
fatal  wound  may  properly  be  admitted. — 
People  v.  Level,  27  Cal.  App.  257,  149  Pac. 
772. 


Same-— Under  subdivision  5— Act  or 
declaration  of  anient  or  partner. — In  an  ac- 
tion to  recover  the  contract-price  of  certain 
grapes  alleged  to  have  been  sold  and  de- 
livered under  the  terms  of  a  contract  which 
designated  the  place  of  delivery  and  ac- 
ceptance as  other  than  the  place  of  ship- 
ment, there  is  no  error  in  admitting  proof 
that  prior  to  and  at  the  time  of  such  ship- 
ment, the  authorized  agent  of  the  buyer  ap- 
proved the  quality  of  the  grapes  and  ac- 
cepted them  as  sufficient  under  the  contract 
at  the  point  of  their  shipment. — Reese  v. 
O.  B.  Amigo  Co.,  31  Cal.  App.  450,  160  Pac. 
837. 

A»  to  agent  and  his  authority,  see  pars, 
15,  16,  this  note. 


8».  Same  —  Under  subdivision  •  —  Opin- 
ion si  to  handwriting. — The  operation  of 
railroads,  and  especially  of  interurban  rail- 
roads, may  be  termed  a  "trade"  within  the 
meaning  of  this  subdivision. — Vallejo  A 
Northern  R.  Co.  v.  Reed  Orchard  Co.,  169 
Cal.  545,  147  Pac.  238. 


40.  Same—Under  subdivision  13— Usage, 
when. — A  usage  can  not  be  given  in  evi- 
dence to  relieve  a  party  from  his  express 
stipulation,  or  to  vary  a  contract  certain 
in  its  terms;  but  it  has  a  legitimate  office 
in  aiding  to  interpret  the  intentions  of 
parties  to  a  contract,  the  real  character  of 
which  is  to  be  ascertained,  not  from  ex- 
press stipulations,  but  from  general  im- 
plications and.  presumptions.  —  Standard 
American  Dredging  Co.  v.  City  of  Oakland, 
30  Cal.  App.  237,  157  Pac.  833. 


41.  Contemporaneous  writing  not  pi  ended, 

and  not  shown  to  be  relevant  to  any  issue 
pleaded,  or  to  have  any  connection  with 
the  transaction  which  is  the  subject  of  the 
action,  was  held  to  haye  been  properly  ex- 
cluded.— Gregory  v.  Lentz,  17  Cal.  App.  380, 
119  Pac.  948. 

42.  Contract  of  lease— Action  for  ten- 
ant** share  of  erop. — Where  the  defense  is 
based  upon  a  claim  that  the  share  of  the 
tenant  covered  by  the  contract  was  to  be 
taken  from  the  crop  of  the  year  preceding, 
ungathered  at  the  time  of  the  execution  of 
the  contract,  and  that  he  had  received  such 
share  in  accordance  with  the  terms  of  the 
contract  evidence  introduced  by  the.  plain- 
tiff as  to  his  occupancy  and  possession  for 
the  preceding  year  was  properly  admitted. 
— Blaeholder  v.  Quthrie,  17  Cal.  App.  300, 
119  Pac.  524. 

43.  Coaversatlon  with  defendant's  em- 
ployee—Admissible, not  ns  res  gestae,  but 
ns  admhislOBs. — In  an  action  to  recover 
damages  for  injury  to  a  child  of  seven 
years  sustained  by  being  run  into  by  a 
wagon  driven  at  a  fast  trot  testimony  by 
third  persons  is  admissible  relating  to  cer- 
tain conversations  had  with  the  driver  of 
the  wagon,  shortly  after  the  accident,  to 
the  effect  that  a  customer  had  called  to 
him,  and  that  he  had  looked  around  to  an- 
swer her  question,  and  while  he  was  look- 
ing around  he  ran  over  the  child  and  that 
was  how  it  happened;  that  he  did  not  see 
the  boy;  such  statements  made  by  the 
driver  in  such  conversation  are  not  admis- 
sible on  the  theory  that  these  conversa- 
tions were  part  of  the  res  gestae,  but  on 
the  ground  that  they  are  relevant  and  ad- 
missible as  evidence  as  being  declarations 
and  admissions  concerning  the  happening 
of  the  accident,  for  which  he  was  respon- 
sible, under  the  provisions  of  subdivision 
2  of  the  above  section. — Lamp  ton  v.  Davis 
Standard  Bread  Co.,  —  Cal.  App.  — ,  191 
Pac.  710,  following  the  doctrine  in  Roche 
v.  Llewellyn  Iron  Works  Co.,  140  Cal.  563, 
574,  74  Pac.  147. 

44.  Crlminnl  eaaes— Declarations  of  third 
persons  not  made  In  presence  or  hearing  of 
defendant  on  trial  for  felony  was  hearsay 
and  incompetent. — People  v.  Warren,  134 
Cal.  202,  204,  66  Pac.  212. 

40.    Same— Penal    Code    changes    rule. — 

Subdivision  eight  of  above  section  and  com- 
mon-law rule  have  been  changed  as  to 
criminal    actions    by    section    686    of    Penal 
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Code. — People  v.  Bird,  132  Cal.  261,  263,  64 
Pac.  259. 

441.  Same— Reporter's  note*  of  evidence 
of  deceased  witness  are  not  admissible  in 
criminal  actions.  The  defendant  in  crim- 
inal action  is  entitled  to  be  confronted  with 
witness  against  him  in  presence  of  court. 
This  means  court  in  which  action  is  being 
tried,  except  in  instances  specified. — Peo- 
ple  v.   Chung   Ah    Chue,    67    Cal.    567,   568. 

47.  Death   of  party — As  subject  of  trial. 

— Rule  stated  in  subdivision  4  goes  no 
further  than  to  make  declaration  admis- 
sible where  death  of  deceased  is  subject  of 
trial  and  circumstances  of  death  are  sub- 
ject of  declaration. — People  v.  Hall,  94  Cal. 
595,  599,   30   Pac.   7. 

48.  Deceased  v*ltness  —  Testimony  of— 
When  admissible. — Under  subdivision  8  of 
above  section,  testimony  of  deceased  wit- 
ness, which  had  been  taken  down  by  short- 
hand reporter  in  another  trial  between 
same  parties,  etc.,  is  admissible,  even 
though  in  former  trial  heir  was  represented 
by  executrix. — Fredericks  v.  Judah,  73  Cal. 
604,  608,  15  Pac.  305. 

49.  Same— Oral  evidence  not  excluded. — 

Testimony  of  witness  since  deceased,  given 
in  former  trial  of  same  case,  is  admissible, 
and  fact  that  his  testimony  at  former  trial 
was  taken  down  by  official  reporter  in 
shorthand,  and  had  been  transcribed  into 
longhand  writing,  does  not  exclude  oral 
evidence  by  persons  testifying  from  mem- 
ory alone. — Meyer  v.  Foster,  147  Cal.  166,  81 
Pac.  402. 

50.  Same — Reporter's  notes  of  testimony 
given  on  former  trial. — Where  there  being 
no  paper  title,  real  dispute  between  par- 
ties was  whether  possession  was  as  ten- 
ant or  adverse  possession  under  claim  of 
ownership,  reporter's  notes  of  testimony  of 
witness  on  former  trial  between  same  par- 
ties on  same  subject-matter  are  admis- 
sible— witness  being  deceased. — Fredericks 
v.  Judah,  2  Cal.  Unrep.  651,  11  Pac.  133. 
See  Iowa.  Baldwin  v.  St.  Louis  K.  &  N.  R. 
Co.,  68  Iowa  37,  25  N.  W.  918.  Mich.  Stewart 
v.  First  Nat.  Bank,  43  Mich.  257,  5  N.  W. 
302;  Warwick  v.  Elsey,  47  Mich.  10,  10 
N.  W.  57;  Sligh  v.  People,  48  Mich.  54,  11 
N.  W.  782.  N.  H.  Orr  v.  Hadley,  36  N.  H. 
579.  Pa.  Hepler  v.  Mt.  Carmel  Sav.  Bank, 
97    Pa.   St.    420. 

51.  Declaration  In  favor  of  maker — Not 
admissible. — A  litigant  is  not  permitted  to 
strengthen  his  case  by  his  own  declara- 
tions, whether  verbal  or  written.  They 
may  be  used  against  him,  but  not  for  him. 
— Hausman  v.  Hausling,  78  Cal.  283,  286,  20 
Pac.  570;  Barkly  v.  Copeland,  86  Cal.  483, 
489,   25  Pac.   1. 

As  to  ■elf-serving  declarations,  see  par. 
194,   this   note. 

As  to  declarations  of  party  In  his  favor 
not  deemed  admissible,  see  notes  42  Am. 
Dec.  631-633;  93  Am.  Dec.  279,  280. 


As  to  vrhen  declaration  of  party  against 
interest    not    admissible    in    evidence,    see 

Womble    v.    Wilbur,    3    Cal.    App.    535,    86 
Pac.  916,  92$. 

52.  Declarations  —  Against  interest  —  In 
general. — Plaintiff's  statements  to  the  ef- 
fect that  the  Injury  resulted  from  his  own 
fault,  are  declarations  against  his  interest 
and  admissible  in  action  for  personal  in- 
juries, but  where  the  facts  are  fully  shown 
by  the  plaintiff's  testimony,  the  exclusion 
of  his  mere  conclusion  on  the  issue  which 
was  finally  to  be  determined  by  the  jury 
was  not  prejudicial. — Rudd  v.  Byrnes,  156 
Cal.    636,    642,   105   Pac.    967. 

See  pars.  23  and  24,  this  note. 


Same— Same— By    deceased    person. — 

In  an  action  for  a  decree  reforming  a  con- 
tract of  purchase  and  a  deed  to  land,  evi- 
dence is  admissible  of  declarations  made  by 
the  deceased  grantee,  after  the  execution  of 
the  deed  to  plaintiff  and  herself,  and  while 
they  were  both  in  possession  of  the  prop- 
erty, that  the  property  would  belong  to 
plaintiff  after  her  death  and  that  she  only 
had  a  life  interest  therein;  such  declara- 
tions coming  within  the  provisions  of  sub- 
divisions 2  and  4  of  the  above  section  as 
declarations  of  a  deceased  person  against 
her  interest  in  respect  to  real  property. 
— Horton  v.  Winbigler,  170  Cal.  149,  165 
Pac.   423. 

See,  also,   par.   62,  this  note. 


04.     Same-— Same— In   presence   of   others. 

— The  theory  of  subdivision  3  of  above  sec- 
tion is  that  a  statement  so  made  may  be 
of  such  a  nature  and  made  in  such  a  way 
as  to  naturally  call  for  a  denial  if  not  true 
and  that  a  failure  to  deny  may  reason- 
ably be  taken  as  the  admission  of  its  truth, 
but  whether  it  does  show  such  admission 
is  for  the  jury  to  determine  in  view  of  all 
the  circumstances. — Estate  of  Snowball. 
167  Cal.  301,  311,  107  Pac.  598. 

55.  Same — Same— Of  agent,  admissibility 

of. — An  agent  can  not  bind  his  principal 
by  declarations  against  the  principal's  in- 
terest, unless  the  making  of  such  declara- 
tions is  within  the  scope  of  the  agent's 
authority,  and  statements  as  to  the  extent 
of  the  ground  claimed  by  a  placer  mining 
company,  made  by  the  superintendent  of 
the  mine,  not  being  within  the  scope  of 
his  authority,  are  inadmissible;  and  the 
inadmissibility  of  such  statements  is  not 
affected  by  the  fact  that  the  superintendent 
claimed  an  interest  adverse  to  his  prin- 
cipal, and  the  statements  so  made  were 
in  favor  of  such  interest  and  adverse  to 
that  of  the  principal. — Ferguson  v.  Basin 
Consol.  Mines,  162  Cal.  713,  93  Pac.  867. 

56.  Same— Same— Of  conspirator. — After 
the  object  of  the  comspiracy  has  been  fully 
accomplished,  the  declarations  of  one  con- 
spirator are  not  admissible  against  a  co- 
conspirator to  prove  the  formation  of  the 
conspiracy. — Del  Campo  v.  Camariilo.  154 
Cal.   653,   98    Pac.   1049. 
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57.  Suae  —  Same  —  Of     co-conspirator.— 

The  rule  is  that  the  declarations  of  one 
conspirator,  made  while  the  conspiracy  is 
pending:  and  during:  the  progress  of  the 
plan  adopted  for  its  accomplishment,  are 
admissible  against  both  conspirators;  but 
if  made  after  the  act  is  fully  accomplished, 
It  is  admissible  only  against  the  person 
making:  it. — Del  Campo  v.  Camarlllo,  154 
Cal.   653,   98  Pac.  1049. 

58.  Where  the  alleged  conspiracy  was 
to  obtain  from  the  mother  of  the  conspir- 
ators her  interest  in  the  rancho  in  con- 
troversy,' and  it  succeeded  so  far  as  to  ob- 
tain from  her  the  execution  of  a  deed  to 
the  same,  the  object  of  the  conspiracy 
was  .  fully  accomplished  upon  the  execu- 
tion of  the  deed,  and  the  fact  that  the 
conspirators  thereafter  remained  tenants 
in  common  of  the  land  thus  obtained  did 
not  operate  as  a  continuance  of  the  con- 
spiracy, and  the  declarations  of  one  tenant 
In  common  would  not  be  admissible  against 
his  cotenant  to  prove  the  facts  relating: 
to  the  execution  of  the  deed. — Del  Campo 
v.   Camarlllo,   154   Cal.   653,   98   Pac.   1049. 


5*.  Same— Same— Of  co-legatee— Contest 
of  will. — The  declarations  of  a  co-legatee 
are  not  receivable  In  evidence,  because  they 
could  not  bind  the  co-legatees,  and  the 
same  rule  holds,  whether  addressed  to  men- 
tal unsoundness  or  undue  influence. — Es- 
tate of  Dolbeer,  153  Cal.  662,  96  Pac.  266. 


lutere*t.-r-Such    declarations    In    respect    to 
real   property   held   by    him    are   admissible 
In   evidence  against  his  grantee. — Tench  v. 
McMeekan,  17  Cal.  App.  22,  118  Pac.  476. 
See  par.  52,  this  note. 

61.  Under  subdivision  4  of  above  section 
the  declaration  of  a  decedent  to  the  effect 
that  she  had  a  nephew  of  a  certain  name 
who  resided  at  a  certain  place  is  admissible 
in  a  proceeding  to  establish  tha»  Juch  per- 
son is  the  remainderman  after  a  life  es- 
tate created  by  the  deceased. — Taylor  v. 
McCowen,  154  Cal.  789,  806,  99  Pac.  361. 


Same— Same— Of    deceased    persons- 
Hearsay— Admissibility  based  on   necessity. 

— The  rule  that  such  declarations  upon  a 
question  of  boundary,  made  at  a  time  when 
deceased  was  in  a  position  to  be  acquainted 
with  the  matter  and  was  free  from  any 
interest  therein,  are  admissible  as  hearsay, 
is  based  upon  necessity  for  the  protection 
of  the  rights  of  parties. — Spencer  v.  Clark, 
15  Cal.  App.  514,  115  Pac.  248. 
See,  also,  par.  53,  this  note. 

6S.  "Same— Of  testator  as  to  friendliness 
toward  his  son— Contestant  of  will  airalnst 
daaarhter  —  Contestee. — Such  evidence  was 
admissible,  if  limited  as  showing  freindli- 
ness  of  the  father  toward  his  son,  and  er- 
roneous, if  not  so  limited. — Estate  of  La- 
yen  burg,  161  Cal.  546,  119  Pac.  915. 


declaration  of.  a  deceased  person  as  to  the 
cause  and  consequence  of  an  accident,  made 
some  thirty  minutes  thereafter,  in  the  pres- 
ence of  and  to  one  of  the  defendants,  is 
admissible,  at  least  as  against  such  de- 
fendant.— Moreno  v.  New  Guadalupe  Min. 
Co.,  35  Cal.   App.   744,   170  Pac.  1088. 

65.  Same— Of  decedent — Member  of  fam- 
ily.— In  a  proceeding  to  determine  the 
right  of  heirship,  appellants  claiming  that 
the  decedent  was  a  member  of  their  family, 
could  not  object  to  evidence  of  his  dec- 
laration that  he  had  no  relatives,  on  the 
ground  that  such  declarations  were  not  ad- 
missible because  he  was  not  a  member  of 
the  family;  under  the  provisions  of  sub- 
division 4  of  the  above  section  declarations 
of  the  decedent  that  he  had  no  surviving 
relative,  that  all  his  relatives  were  gone, 
that  he  had  no  one  left,  were  In  effect 
declarations  that  each  and  every  member  of 
his  family,  to  whom  he  was  "related  by 
blood  or  marriage,  were  dead,"  were  ad- 
missible in  evidence. — Estate  of  Friedman, 
178  Cal.  27,  35,  172  Pac.  140,  following  doc- 
trine in  Estate  of  Hartman,  157  Cal.  206,  21 
Ann.  Cas.  1302,  36  L.  R.  A.  (N.  S.)  530,  107 
Pac.   105. 


testatrix,  as  to  identity  of 
beneficiary  nnder  will,  his  true  name  and 
residence,  are  admissible  In  evidence  to 
show  the  existence  of  such  beneficiary, 
and  his  identity  with  the  person  named  in 
the  will  and  decree  of  distribution. — Taylor 
v.  McCowen,   154  Cal.  806,  99  Pac.  351. 

07.  Deed— Evidence  required  to  establish 
one  lost. — Parol  evidence  to  establish  con- 
tents of  lost  deed  should  be  clear  and  cer- 
tain. It  should  show  that  deed  was  prop- 
erly executed  with  formalities  required  by 
law;  it  should  show  all  contents  of  deed 
substantially.  If  anything  less  than  these 
requirements  would  suffice,  evil  practices 
would  be  encouraged,  which  statute  of 
frauds  was  enacted  to  prevent — Nicholson 
v.  Tarpey,  124  Cal.  442,  447,  57   Pac.  457. 

68.  Depositions— Cross-examination  mast 
be  read. — The  deposition  of  witness  may 
be  used,  but  It  was  not  intended  to  permit 
portions  of  it  to  be  used  to  exclusion  of 
other  portions.  A  party  can  not  read  di- 
rect testimony  of  his  own  witness  and 
omit  cross-examination. — Bank  of  Orland 
v.   Finnell,  133  Cal.  475,  478,  66  Pac.  976. 

As   to    declarations   of   executor   whether 
admissible  asjralast  estate,  see  note  52   Am 
St.  Rep.   123. 

As  to  experiments,  tests*  etc.,  see  note  49 
Am.    Rep.    191-194. 


•4.  Same  —  la  presence  of  party  —  Ad- 
missibility.— In  view  of  the  provisions  of 
subdivision    3    of    the    above    section    the 


>.     Disqualification    of    witnesses  — Con- 
struction of  section. — The  provisions  of  sub- 
division 8  of  the  above  section  relating  to 
the    testimony    of    witnesses    generally,    do 
not  apply  to  the  testimony  of  a  party  who 
is    made    incompetent  jls    a    witness    under 
subdivision    3    of    section    1880,    post. — Rose 
v.    Southern    Trust    Co.,    178    Cal.     580,    174 
Pac.  28. 
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70.  Dying  declarations — In  general. — Evi- 
dence to  be  admitted  under  above  section 
as  the  declaration  of  a  dying  person,  etc.,  is 
restricted  to  the  act  of  killing  and  to  the 
circumstances  immediately  attending"  it  and 
forming-  part  of  the  res  gestae,  and  while  it 
Is  well  settled  that  the  res  g-estse  embraces 
not  only  the  actual  facts  of  the  assault 
and  the  circumstances  surrounding-  it,  but 
the  matters  immediately  antecedent  to  and 
having  a  direct  causal  connection  with  the 
assault  as  well  as  actions  Immediately  fol- 
lowing the  assault  and  so  closely  connected 
with  it  as  to  form  part  of  the  occurrence, 
it  was  never  intended  to  embrace  the  reci- 
tals of  past  events  or  suspicions  of  the 
deceased  nor  his  expectations  of  trouble 
with  the  defendant. — People  v.  Cyty,  11 
Cal.  App.   702,  708,  106  Pac.   257. 

As  to  dying  declaration*,  see,  also,  pars. 
33-37,  this  note. 

An  to  dying  declarations,  see  Kerr's  Cyc. 
Pen.  Code,  2d  ed.,  8  187  and  note;  also  note 
34  Am.  Rep.  479-482. 

71.  The  intention  of  the  codiflers  was  to 
express  as  clearly  and  comprehensively  as 
was  compatible  with  necessary  brevity  the 
rule  on  the  subject  of  the  admissibility  of 
dying  declarations  as  it  had  previously 
existed.  By  this  rule  it  was  not  necessary 
that  the  person  should  be  at  the  time  in  the 
throes  of  death  or  that  he  should  die  im- 
mediately or  within  any  specified  time 
thereafter  in  order  to  grive  the  declaration 
probative  force. — People  v.  Cord,  157  Cal. 
562,  568,  108  Pac.  511. 

72.  The  phrase  "a  dying  person"  as  used 
in  subdivision  4  of  above  section  does  not 
mean  that  in  order  to  make  such  declara- 
tion admissible  the  party  making  it  must 
be  at  the  time  in  the  act  of  expiring  or  in 
the  final  death  struggle.  It  is  seldom  that 
a  human  being  in  that  stage  of  dissolution 
is  capable  of  making  any  statement  what- 
soever in  the  nature  of  a  connected  or 
reliable  narrative  or  accounting  of  a  past 
transaction.  To  admit  such  declarations 
only* when  made  by  a  person  in  such  condi- 
tion would  practically  exclude  them  al- 
together or  render  them  useless  for  any 
purpose. — People  v.  Cord,  157  Cal.  562,  568, 
108   Pac.   511. 

73.  Same— Wnen  admissible. — The  writ- 
ten unsworn  statement  of  a  deceased 
woman,  in  a  hearing  before  the  board  of 
medical  examiners  is  not  admissible  as  a 
dying  declaration,  except  in  criminal  cases 
of  homicide,  and  never  in  civil  actions  or 
proceedings,  under  subdivision  4  of  the 
above  section. — Thrasher  v.  Board  of  Medi- 
cal Examiners,  44  Cal.  App.  26,  185  Pac. 
1006,  approving  the  doctrine  in  People  v. 
Hall,  94  Cal.  595,  80  Pac.  7. 

74.  Evidence  of  title—- Action  for  physi- 
cal Injuries  resulting  to  trespasser  In  pos- 
session, against  owner  making  forcible  en- 
try.— Such  evidence  Is  admissible  not  only 
as  tending  to  show  good  faith,  as  affecting 
the  right  to  exemplary  damages,   but  as  a 


complete  defense  to  the  action  itself,  and 
the  right  to  actual  damages. — Walker  v. 
Chanslor,  153  Cal.  127,  94  Pac.  606. 

78.  Evidence  wrongfully  obtained— Let- 
ters Illegally  obtained. — The  fact  that  let- 
ters showing  motive  were  illegally  obtained 
from  the  residence  of  the  defendant  and 
her  bigamous  husband,  during  their  ab- 
sence, without  warrant  or  authority,  and 
in  violation  of  the  constitutional  guaranty 
against  unreasonable  searches  and  seizures, 
does  not  render  such  letters  inadmissible, 
as  tending  to  show  a  motive  for  the  crime 
charged. — People  v.  Le  Doux,  155  Cal.  54i. 
102  Pac.  517. 

See,  post,   S  1881  and  note. 

Am  to  admissibility  of  evidence  wrong- 
fully obtained,  see  an  unusually  well- writ- 
ten and  exhaustive  note  in  136  Am.  St.  Rep. 
135-163. 

70*  Exclusion  of  evidence— Care  of  er- 
ror In. — The  refusal  of  the  court  in  an  ac- 
tion for  damages  for  death  to  admit  evi- 
dence of  the  physician  who  attended  the 
deceased  after  the  accident  as  to  whether 
the  injuries  received  were  sufficient  to 
cause  death,  was  held  to  have  been  cured 
by  subsequent  testimony  substantially  cov- 
ering the  point  by  the  same  witness. — 
Salmon  v.  Rathjens,  152  Cal.  302,  92  Pac. 
733. 

77.  It  is  not  error  to  refuse  to  permit 
the  witness  to  answer  questions  already 
covered  by  previous  testimony. — United 
States,  etc.,  Co.  v.  Bell,  153  Cal.  788,  96 
Pac.  901. 

78.  Expert  In  handwriting. — An  instruc- 
tion requested  by  the  proponent  of  a  will, 
that  "In  a  case  involving  the  comparison 
of  different  writings,  where  the  question 
is  one  of  resemblance  or  similarity,  an 
ordinary  individual  can  arrive  at  a  con- 
clusion quite  as  correct  as  that  of  the 
opinion  of  the  most  skilled  expert  in  hand- 
writing," was  held  to  have  been  properly 
refused,  as  being  unqualified,  unsupported 
by  reason  or  authority. — Estate  of  Thomas, 
155  Cal.   497.   101   Pac.  798. 

79.  Expert  and  opinion-evidence  —  In 
general. — Where  a  witness  had  testified 
fully  as  to  the  ability  of  the  testator  to 
conduct  his  business  affairs,  and  had  given 
the  details  of  a  certain  transaction  be- 
tween them  in  illustration  of  that  ability,  it 
was  error  to  allow  him  over  objection  to 
give  his  opinion  as  to  the  question  of  tes- 
tator's business  capacity.  That  was  a  ques- 
tion for  the  determination  of  the  Jury  and 
not  a  proper  subject  for  expert  or  opinion- 
evidence.  The  error  was  harmless;  how- 
ever, 4n  view  of  the  character  of  the  testi- 
mony given. — Huyck  v.  Rennie,  151  Cal. 
416,  90  Pac.  929. 

80.  Same—In    am    action    for    negligence, 

where  the  complaint  did  not  charge  as  an 
act  of  negligence  the  direction  of  defend- 
ant's conductor  to  the  plaintiff  to  jump 
from  the  car,  and  did  not  make  it  a  basis 
for  a  recovery,   such   direction   was   imma- 
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terial  except  as  affecting  the  reasonable- 
ness of  plaintiff's  action  in  making  the 
Jump,  and  for  this  purpose  it  was  a  mat- 
ter of  indifference  whether  such  direction 
was  authorized  or  not,  and  it  was  error  to 
admit  expert  or  opinion-evidence  as  to  such 
authority. — Waniorek  v.  United  Railroads, 
17  Cal.  App.  132,  118  Pac.  94 T. 

81.     8tae—  Invasion  of   province  of  jury. 

— In  the  absence  of  evidence  as  to  the  ex- 
tent of  an  agent's  authority  in  the  form  of 
the  orders  or  directions  given  him  or  the 
rules  established  for  his  guidance,  it  is  an 
invasion  of  the  province  of  the  jury  to 
ask  a  witness  whether  a  certain  act  is 
within  the  scope  *of  such  agent's  authority, 
and  such  invasion  can  not  be  justified  upon 
the  ground  that  the  witness  is  an  expert 
upon  the  subject,  such  duty  not  being  a 
matter  for  expert  testimony. — Waniorek  v. 
United  Railroads,  17  Cal.  App.  132,  118  Pac. 
947. 

83.  Same— Opinions  as  to  eanie  of  wonnd. 
— Opinions  of  medical  men,  as  to  the 
means  employed  in  producing  wounds,  are 
always  receivable  in  evidence,  as  those  of 
experts  upon  the  subject,  and  it  was  com- 
petent for  physicians  who  examined  the 
wound  upon  the  head  of  the  deceased  to 
testify  that  the  wound  found  thereon  could 
have  been  inflicted  by  means  of  the  rock 
exhibited  in  evidence. — People  v.  Sampo, 
17  Cal.  App.  149,  118  Pac.  957;  People  v. 
Conte,    17   Cal.   App.   781,    122    Pac.    450,   457. 


83.  Expert  evidence  Damages  In  salt 
for  condemnation. — While  the  assessed 
value  of  the  property  to  be  taken  is  im- 
material and,  therefore,  inadmissible  as 
direct  evidence,  one  who  testifies  as  an  ex- 
pert may  be  asked  on  cross-examination  as 
to  such  value  for  the  purpose  of  testing  his 
knowledge  of  the  subject. — Central  Pac.  R. 
Co.  v.  Feldman,  162  Cal.  310,  92  Pac.  849. 

84.  Same— Evidence    of    expert— Basis. — 

It  is  error  to  base  the  opinion  of  expert 
witnesses  upon  testimony  heard  by  them  as 
to  the  cause  of  death  of  deceased  in  a  trial 
for  murder.  Such  opinion  should  be  based 
upon  hypothetical  questions,  otherwise  it 
can  not  be  clearly  established  upon  what 
such  opinion  was  founded. — People  v.  Le 
Doux,  155  Cal.  554,  102  Pac.  517. 

85.  Same  —  Experience  of  brakeman  on 
railroad. — In  an  action  to  recover  for  in- 
Jury  resulting  from  negligence  of  brake- 
man,  the  testimony  of  old  and  experienced 
railroad  brakemen  and  switchmen  as  to  the 
experience  required  is  admissible  as  proper 
expert  testimony. — Peters  v.  Southern  Pac. 
Co.,   160   Cal.   66,   116  Pac.  400. 

8s,  Same— Physician'*  opinion  as  to  posi- 
tion of  body  from  wound. — It  was  held  to 
be  prejudicial  error  to  allow  a  physician 
to  state  his  opinion  as  an  expert  as  to  the 
position  of  the  body  from  the  wound  re- 
ceived, that  being  a  question  for  the  jury 
and  not  one  for  expert  evidence,  and  was 
prejudicial  because  it  contradicted  the  tes- 
timony of  the  defendant  upon  that  point. — 


People  v.  Overacker,  15  Cal.  App.  632,  115 
Pac.  756. 

87.  Same  —  Possibility  of  being  hit  by 
flying  nail— "Science,  art,  or  trade." — In   an 

action  to  recover  damages  for  personal  in- 
juries Involving  the  question  whether  or 
not  it  was  possible  for  a  foundryman.  while 
working  at  the  side  of  a  easting  in  chip- 
ping nails  therefrom,  to  be  struck  by  a 
cut  nail,  is  not  a  matter  of  expert  evidence 
within  the  provisions  of  subdivision  9  of 
the  above  section. — Hughes  v.  Warman 
Steel  Casting  Co.,  174  Cal.  556,  163  Pac.  886. 

88.  Expert    witnesses     The    general    rnle 

is  that  witness  must  testify  to  facts  and 
not  to  opinions,  and  whenever  the  ques- 
tion to  be  determined  is  the  result  of  the 
common  experience  of  men  of  ordinary 
education  or  is  to  be  inferred  from  particu- 
lar facts  the  Inference  is  to  be  drawn  by 
the  Jury  and  not  by  the  witness.  Where 
the  Inquiry  relates  to  a  subject  whose  na- 
ture is  not  such  as  to  require  any  peculiar 
habits  of  study  in  order  to  qualify  one  to 
understand  it  or  when  all  the  facts  upon 
which  the  opinion  is  founded  can  be  ascer- 
tained and  made  "intelligible  to  the  court 
or  jury  the  opinion  of  the  witness  is  not 
to  be  received  in  evidence.  If  the  relation 
between  the  facts  and  their  probable  re- 
sults can  be  determined  without  any  special 
skill  or  training  the  facts  themselves  must 
be  given  in  evidence  and  the  conclusions 
or  Inferences  must  be  drawn  by  the  jury. 
— Parkin  v.  Grayson-Owen  Co.,  157  Cal.  41, 
44,  106  Pac.  210. 

89.  In  an  action  for  damages  caused  by 
team  being  insecurely  hitched  it  is  not 
proper  to  prove  by  an  expert  that  the  man- 
ner in  which  it  was  hitched  was  or  was 
not  safe. — Parkin  v.  Grayson -Owen  Co.,  157 
Cal.   41,   44,  106  Pac.   210. 

90.  Same— 'Examination  as  to  qualifica- 
tions.— While  an  expert  medical  witness 
may  properly  be  examined  as  to  his  ex- 
perience and  qualifications  in  the  particular 
matters  concerning  which  he  is  called  upon 
to  testify,  and  the  refusal  of  the  court  to 
allow  such  examination  is  a  technical  error, 
such  refusal  can  not  be  prejudicial  where 
the  circumstances  are  such  that  the  evi- 
dence of  such  experience  and  qualifications 
is  of  no  practical  Importance,  or  does  not 
add  materially  to  the  effect  of  the  evidence 
actually  given. — Salmon  v.  Rathjens,  152 
Cal.    299,   92   Pac.   733. 

As  to  qualifications  of  expert  vrltness,  see 

pars.    93-97,   this   note. 

91.  Such  a  witness  may  be  examined  by 
the  party  producing  him  as  to  his  experi- 
ence in  the  particular  matters  concerning 
vfrhich  he  is  to  testify,  both  for  the  pur- 
pose of  establishing  his  competency  as  a 
witness  to  the  satisfaction  of  the  court, 
and  also  to  make  plain  the  strength  of  hia* 
grounds  of  knowledge  and  the  reason  for 
reliance  upon  his  opinion  as  to  the  question 
at  issue.— Salmon  v.  Rathjens,  152  Cal.  299, 
92   Pac.  733. 
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92.  Same—Hypothetical    questions. — The 

hypothetical  questions  asked  expert  wit- 
nesses as  to  physical  Injuries  sustained  by 
plaintiff  should  be  based  upon  the  evidence, 
but  they  need  not  contain  a  synopsis  of  all 
the  evidence  bearing  on  the  point,  and  the 
examiner  may  assume  a  portion  of  the 
facts  as  a  basis  for  his  interrogatories. — 
Perkins  v.  Sunset  Tel.  &  Tel.  Co.,  165  Cal. 
715,   10S   Pac.   190. 

93.  Same  —  Qualification  of  —  Blasting 
powder. — Where  witness  testified  that  he 
was  practical  miner,  not  scientist  or  chem- 
ist; did  not  know  what  ingredients  com- 
posed different  powders;  had  used  blast- 
ing powders  twenty- two  years;  had  used 
about  six  hundred  pounds  of  excelsior 
powder  in  six  hundred  to  thousand  blasts 
in  defendant's  mine;  and  that  no  Injury  of 
any  kind  had  occurred,  he  had  shown 
proper  skill,  and  his  opinion  should  be  ad- 
mitted as  to  safety  of  powder  for  blasting 
purposes. — Sowden  v.  Idaho  Quartz  Min.  Co., 
55   Cal.   443,   461. 

04.  Same— Same  General  objection  does 
not  raise  question. — A  general  objection 
that  the  testimony  of  witnesses  as  to  the 
value  of  the  land  in  question  is  immaterial, 
irrelevant,  and  incompetent,  held  not  to 
raise  the  specific  objection  that  the  wit- 
nesses were  not  qualified  as-  experts. — 
Crandall  v.  Parks,  152  Cal.  777,  93  Pac.  1018. 

95.  Same— Same— Strength  of  Iron. — Wit- 
ness who  Is  shown  to  be  qualified  as  an 
expert  may  testify  as  to  relative  strength 
of  wrought  and  cast  iron  as  material  for 
certain  purposes. — McFaul  y.  Madera  Flume 
&  Trading  Co.,  134  Cal.  313,  314,  66  Pac. 
308. 

96.  Same — Need  not  be  professional 
scientist. — Under  above  section  opinion  of 
witness,  skilled  in  his  special  employment, 
is  admissible;  otherwise  no  miner  nor  any 
person  not  professional  scientist  or  chemist,, 
no  matter  what  experience  he  may  have 
had,  can  give  his  opinion. — Sowden  v.  Idaho 
Quartz  Min.  Co.,  56  Cal.  443,  451. 

97.  Same— Same— Common-law  rale  re- 
tained.— Expert  evidence  provided  for  in 
above  section  is  but  legislative  enactment 
of  well-settled  rule  of  evidence  at  common 
jaw. — Estate  of  Toomes,  54  Cal.  609,  613. 

As  to  to  expert  evidence,  see  notes  66 
Am.  Dec.   228,   246;   49   Am.    Rep.   564,   555. 

As  to  expert  witness*  whether  compelled 
to    a;lvc    opinion    without    professional    fee* 

see  note   25  Am.  Rep.   619-625. 

As  to  llirures  as  evidence,  see  note  75  Am. 
St.   Rep.   468-479. 

As  to  former  trial,  evidence  given   upon. 

see  notes  65  Am.  Dec.  676-679;  91  Am.  St. 
Rep.    195-207. 

98.  Fragmentary  evidence. — Where,  in 
#\n  action  for  lumber  uold  for  use  on  five 
different  buildings,  the  uncontradicted  evi- 
dence of  defendant's  agent  showed  the 
whole  amount  of  lumber  sued  for  to  have 
been    sold   and   delivered    to    him,    fragmen- 
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tary  evidence  of  defendant's  secretary  as 
to  the  amount  of  lumber  required  for  one 
building  was  properly  disallowed,  as  not 
affecting  the  proof  as  to  the  whole  amount 
sold  and  delivered,  or  as  to  its  value. — 
East  Shore  Lumber  Co.  v.  Healy-Tibbets 
Construction  Co.,  15  Cal.  App.  407,  409.  114 
Pac.   1016. 

89.  Fraud— Disputable  Inference. — Proof 
of  fraud  by  inference,  from  number  of  in- 
stances of  mistakes  in  favor  of  party, 
might  effectually  be  rebutted  by  evidence 
of  contrary  instances  of  mistake,  whicb 
are  therefore  equally  admissible. — People 
v.  Seeley,  139  Cal.  118,  123,  72  Pac  834. 

100.  Fraudulent  Intent  —  General  facts 
proved,  namely  concurrence  of  large  number 
of  instances  of  mistakes,  all  in  his  own 
favor,  Is  fact  from  which,  in  absence  of 
contrary  instances,  fraudulent  intent  of 
party  may  reasonably  be  Inferred. — People 
v.  Seeley,  139  Cal.  118.  123,  72  Pac.  834. 

101.  General  objections  to  evidence  of- 
fered—Necessity   of    special    objection. — In 

an  action  to  recover  the  contract-price  of 
hay  a  contract  signed  by  the  defendant  was 
properly  admitted  in  evidence,  where  It 
tended  to  show  the  tonnage  of  the  hay. 
over  p  general  objection  that  it  was  incom- 
petent, irrelevant  and  immaterial,  which 
did  not  specify  the  objection  that  it  was 
not  authorized  by  the  defendant. — French 
v.  Atlas  Milling  Co.,  17  Cal.  App.  227,  119 
Pac.  203. 

As  to  handwriting;  expert  In,  see  par.  78, 
this  note. 


102.  Gift  from  husband  to  wife- 
of  husband  in  making  gift  to  his  wife  prior 
to  his  death  of  community  interest  in  prop- 
erty is  matter  between  him  and  her  exclu- 
sively, and  may  be  manifested  and  proved 
by  his  contemporaneous  declarations  made 
before  or  after  making  of  gift. — Sprague  v. 
Walton,   145  Cal.   228,  234,  78  Pac.  645. 

103.  Inferences— General  rule. — Any  fact 
may  be  proved  from  which  fact  in  issue  is 
presumed  or  is  logically  inferable.  Such 
facts  frequently  form  basis  of  argument 
against  party's  contention.  —  Prewitt,  v. 
Dyer,    107    Cal.   154,    169,    40    Pac.    105. 

As  to  declarations  of  Injured  persons,  see 

note   33  Am.  Rep.   828,   829. 

104.  Insanity  as  a  defense— As  to  gener- 
ally.— Proof  that  defendant  was  sane  at  a 
time  long  prior  to  the  commission  of  the 
offense  would  have  some  tendency  to  estab- 
lish his  sanity  at  the  time  of  the  homicide, 
the  weight  and  value  of  such  proof  being  a 
matter  for  the  jury. — People  v.  Loper,  159 
Cal.   6,   112   Pac.   720. 

105.  All  persons  are  presumed  to  be  sane 
until  the  contrary  is  proved. — People  v. 
Loper,   159   Cal.   6,   112   Pac.   720. 

106.  Fact  that  witnesses  called  had  not 
seen  the  defendant  within  several  years  of 
the  time  of  trial  goes  more  to  the  weight 
than  to  the  admissibility  of  their  testimony. 
— People   v.  Loper,   159  Cal.  6,   112  Pac.  720 
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107.  Same— Opinion  of  intimate  acquaint- 
ance.— Trained  nurse  In  attendance  on  tes- 
tator for  three  days  prior  to  his  death  and 
who  was  with  him  for  intervals  varying 
from  a  few  minutes  to  an  hour  or  more  at 
that  time  may  be  an  "intimate  acquaint- 
ance" within  the  meaning:  of  above  section. 
— Estate  of  Budan,  156  Cal.  230,  233,  104 
Pac.   442. 

As  to  who  la  an  Intimate  acquaintance,  see 

pars.  120-136,  this   note. 

108.  It  Is  often  a  difficult  matter  to  deter- 
mine whether  a  witness  whose  opinion  is 
sought   to   be   had   of  the  mental  condition 


113.  Same— Same — Limitation  aa  to  time. 

— The  witness  is  allowed  to  give  his  opinion 
merely  because  he  has  had  exceptional  op- 
portunities for  observing:  the  mental  con- 
dition of  the  person  in  question,  and  such 
opinion  must  be  based  upon  witness'  obser- 
vation, and  should  be  limited  to  some  period 
of  time  at  which  the  witness  has  come  in 
contact  with  the  person.  He  can  not  give 
his  opinion  of  the  mental  condition  of  the 
testator  at  the  execution  of  the  will  from 
having:  seen  him  several  months  previously. 
— Huyck  v.  Rennie,  151  Cal.  414,  90  Pac.  929. 

114.  Same— Same— Testimony  of,  respect- 


of  the  other  is  an  intimate  acquaintance  of     »inS  the  mental  sanity  of  a  person  may  be 


his  within  the  purview  of  above  section  or 
not.  What  the  meaning:  of  the  term  "in- 
timate acquaintance"  is  has  not  been  clearly 
defined,  as  the  circumstances  must  vary  in 
each  particular  case  of  who  is  "intimate 
acquaintance"  within  the  meaning:  of  the 
code  section  must  be  determined  and  as  no 
fixed  rule  on  the  subject  can  be  laid  down, 
the  matter  is  necessarily  left  to  the  discre- 
tion of  the  trial  court. — Estate  of  Budan, 
156  Cal.  230,  233,  104  Pac.  442. 

109.  Objection  based  upon  the  length  of 
time  each  particular  case  of  who  is  "inti- 
mate acquaintance"  has  seen  the  party 
whose  mental  competency  Is  in  question 
goes  rather  to  the  weight  than  the  com- 
petency of  the  testimony. — Nobles  v.  Hutton, 
7  Cal.  App.  14,  25,  93  Pac.  289. 

110.  The  opinion  of  a  witness  as  to  the 
mental  sanity  of  a  person  is  one  thing  and 
his  opinion  as  to  whether  or  not  that  person 
is  competent  to  properly  attend  to  his  busi- 
ness, or  whether  he  is  likely  to  be  imposed 
upon  is  quite  another  and  different  thing. 
The  latter  is  not  a  question  which  requires 
peculiar  skill  or  knowledge  to  comprehend. 
It  is  only  what  men  of  ordinary  average 
intelligence,  after  being  acquainted  with 
hallucinations,  if  any,  of  the  party  whose 
condition  is  being  inquired  into,  and  his  acts 
and  thoughts  prompted  thereby,  could  as- 
certain for  themselves,  based  upon  their 
own  experiences  and  observations. — In  re 
Coburn,  11  Cal.  App.  604,   620,  105  Pac.  924. 

111.  Same— >Same— Discretion  of  eoort. — 

The  question  as  to  whether  one  is  an  inti- 
mate acquaintance  and  competent  to  give 
an  opinion  as  to  the  mental  sanity  of  an- 
other, is  necessarily  one  to  a  great  extent 
within  the  discretion  of  the  trial  court,  and 
the  ruling  of  that  court  will  not  be  dis- 
turbed except  when  the  evidence  is  such  as 
to  leave  no  just  room  for  question  that  the 
discretion  has  been  improperly  exercised. — 
People  v.  Clark,  151  Cal.  207,  90  Pac.  549; 
Huyck  v.  Rennie,   151  Cal.   413,   90  Pac.  929. 

112.  It  is  not  an  abuse  of  discretion  for 
the  trial  court  to  refuse  to  accept  as  an 
"intimate  acquaintance"  of  a  testator  whose 
mental  capacity  is  in  question,  a  witness 
who  had  only  observed  him  on  three  occa- 
sions while  giving  him  massage  treatment. 
— Huyck  v.  Rennie,  161  Cal.  413,  90  Pac.  929. 


given,  but  the  reasons  upon  which  the 
opinion  of  such  acquaintance  is  based  must 
accompany  such  testimony,  without  which 
it  can  have  no  weight. — Estate  of  Dolbeer, 
149  Cal.  236,  86  Pac.  695.. 

IIS.  Same-— Same— Time  to  which  opinion 
relatea. — Evidence  of  mental  condition  at 
times  more  or  less  remote  from  the  date  of 
the  will  is  admissible,  but  the  witness  may 
properly  be  required  to  specify  the  time  to 
which  his  opinion  relates,  and  where  the 
witness  testifies  to  an  acquaintance  for  fif- 
teen years,  It  is  not  error  to  refuse  to  per- 
mit him  to  express  his  opinion  which  is 
not  directed  to  any  specific  period;  nor  is 
it  error  to  refuse  to  permit  the  witness  to 
testify  as  to  whether  the  testator,'  prior  to 
the  date  of  the  will,  was  able  to  attend  to 
his  business,  or  find  his  way  about  the 
public  streets. — Huyck  v.  Rennie,  151  Cal. 
414,   90  Pac.  929. 


110.  Same— Same— Weight  of  evidence 
for  Jury. — Where  insanity  is  interposed  as 
a  defense  in  a  criminal  action,  it  contem- 
plates such  a  diseased  and  deranged  con- 
dition of  the  mental  faculties  as  to  render 
the  person  incapable  of  knowing  the  nature 
and  the  quality  of  the  act  he  is  charged 
with  doing,  or  if  he  did  know,  incapable 
of  distinguishing  between  right  and  wrong 
in  relation  to  such  act;  and  where  the  de- 
fendant attempts  to  sustain  his  defense  by 
the  testimony  of  alleged  intimate  acquaint- 
ances, under  the  provisions  of  subdivision 
10  of  the  above  section,  who  based  their 
testimony  on  observation  made  of  him  dur- 
ing a  few  weeks  that  elapsed  between  the 
commencement  of  a  divorce  action  and  the 
homicide,  the  question  of  the  weight  and 
credibility  to  be  given  to  the  testimony  of 
such  witnesses  was  solely  for  the  jury,  and 
the  testimony  was  to  be  considered  by  the 
jury  in  connection  with  all  other  evidence 
as  to  the  acts  and  conduct  of  the  defendant, 
all  of  which  was  material  on  the  question 
of  insanity. — People  v.  Williams,  184  Cal. 
590,  194  Pac.  1019. 

117.  Same— Right  to  give  opinion  as  to 
person's  sanity  or  Insanity  la  limited  to  ex- 
pert and  intimate  acquaintances.  But  limi- 
tation goes  no  further.  As  to  peculiar  con- 
duct, language,  and  obvious  appearances,  it 
was  not  intended  rule  should  apply. — Mar- 
ceau  v.  Traveler's  Ins.  Co.,  101  Cal.  338,  345, 
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35  Pac.  856,  36  Pac.  81S.  See  Estate  of 
Carpenter,   94  Cal.  406,  29  Pac.  1101. 

118.  The  above  rule  permits  as  evidence 
the  opinion  of  an  intimate  acquaintance 
respecting:  the  mental  sanity  of  a  person, 
but  with  that  opinion  must  be  given  the 
reasons  upon  which  it  is  based,  and  the 
opinion  itself  can  have  no  weight  other 
than  that  which  the  reasons  bring:  to  its 
support. — Estate  of  Dolbeer,  149  Cal.  227, 
86  Pac.  695,  699.  See  Conn.  Klnne  v.  Kinne, 
9  Conn.  102,  21  Am.  Dec.  732.  Md.  Brash- 
ears  v.  Orme,  93  Md.  442,  49  Atl.  620.  Mich. 
Prentis  v.  Bates,  93  Mich.  234,  17  L.  R.  A. 
494,  53  N.  W.  153.    •  « 

IIP.     Insane   delusion— Mere   existence   of 

insane  delusion  will  not  invalidate  will,  but 
only  existence  of  such  as  actually  Influenced 
testator  in  making:  will  and  which  caused 
its  production. — Estate  of  McKenna,  143  Cal. 
580,  588,  77  Pac.  461. 

120.  Intimate    acquaintance  —  Who    la. — 

The  phrase  "Intimate  acquaintance"  can  not 
Include  all  acquaintances.  Intimacy  springs 
from  unrestricted  Intercourse  and  close  con- 
nection.— Estate  of  Carpenter,  94  Cal.  406, 
414,  29  Pac.  1101. 

121.  Occasional  observers  depose  with 
great  confidence.  It  of  tens  happens  that  the 
most  Ignorant  are  the  most  confident. — Es- 
tate of  Carpenter,  94  Cal.  406,  415,  29  Pac. 
1101. 

122.  Where  witnesses  were  all  old  friends 
of  testatrix,  most  of  them  had  known  her 
for  upwards  of  twenty  years,  and  some  for 
longer — they  were  on  terms  of  social  in- 
timacy with  her  up  to  time  of  execution  of 
will — they  were  intimate  acquaintances. — 
Estate  of  McKenna,  143  Cal.  580,  583,  77 
Pac.   461. 

128.  Sane — Same— Case  limited. — While 
the  case,  Estate  of  Carpenter,  94  Cal.  406, 
414,  29  Pac.  1101,  dicusses  what  words 
"intimate  acquaintance,"  as  used  in  statute, 
mean,  it  does  not  undertake  to  prescribe 
any  measure  of  proof  by  which  that  rela- 
tionship is  to  be  determined;  and  in  nature 
of  things  it  would  be  difficult  to  do  so. — 
People  v.  McCarthy,  115  Cal.  255,  258,  46 
Pac.  1073. 

124.  Same— Same— Measure  of  proof  not 
prescribed. — This  statute  does  not  prescribe 
any  measure  of  proof,  and  in  determining 
question  of  intimacy,  trial  judge  must  be 
given  wide  latitude  and  his  ruling  will  not 
be  disturbed,  except  where  evidence  is  so 
lacking  as  to  leave  no  room  for  question, 
but  that  his  discretion  was  improperly  ex- 
ercised.— People  v.  McCarthy,  115  Cal.  .255, 
258,  46  Pac.  1073;  People  v.  Hubert,  119  Cal. 
216,  221,  63  Am.  St.  Rep.  72,  51  Pac.  329; 
People  v.  Suesser,  142  Cal.  354,  356,  75 
Pac.   1093. 


our  code  has  set  at  rest  question  on  which 
diverse  opinions  have  existed  in  different 
states. — Holland  v.  Zollner,  102  Cal.  633,  637, 
36  Pac.  930,  37  Pac.  231. 


125.     Same  —  Contraction      of      section.  — 

Above  section  confines  opinions  of  witnesses 
respecting  mental  sanity  of  person  to  the 
"intimate  acquaintance"  of  such  person,  and 
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126.  Same— Discretion  of  court  aa  to  who 

Is. — From  necessity .  much  must  be  left  to 
discretion  of  trial  court  in  determining 
whether  or  not  given  witness  is  an  inti- 
mate acquaintance.  As  an  abstract  propo- 
sition, question  would  seem  to  be  one  easily- 
solved. — Wheelock  v.  Godfrey,  100  Cal.  578, 
584,  35  Pac.  317. 

127.  In  case  where  witness  testifies  as 
an  "intimate  acquaintance,"  and  where  dif- 
ficulty arises  In  drawing  definite  line  be- 
tween things  which  are  separated  only  by 
degrees  of  difference,  very  large  discretion 
must  be  conceded  to  trial  court. — Holland  v. 
Zollner,  102  Cal.  633,  637,  36  Pac.  930,  37 
Pac.  231. 

128.  Within  meaning  of  above  section 
is  difficult  of  definition,  and  hence  it  has 
been  held  by  this  court  that  matter  is  left 
largely  with  discretion  of  trial  court. — Es- 
tate of  Wax,  106  Cal.  343,  351,  39  Pac.  624. 
See  People  v.  Pico,  62  Cal.  50;  Estate  of  Car- 
penter, 94  Cal.  406,  29  Pac.  1101;  Wheelock 
v.  Godfrey,  100  Cal.  578,  35  Pac.  317. 

129.  For  discussion  of  question  of  how- 
far  this  question  of  Intimate  acquaintance 
is  left  to  court,  see  Estate  of  Wax,  106  Cal. 
343,  351,  39  Pac.  624. 

130.  Determination  of  question  as  to 
whether  witness  is  an  intimate  acquaint- 
ance, and  therefore  competent  under  sub- 
division 10  of  above  section  to  give  an 
opinion  as  to  mental  sanity  of  another,  is 
peculiarly  within  discretion  of  trial  court. 
— People  v.  Suesser,  142  Cal.  354,  37  .  75 
Pac.  1093. 

131.  In  determination  of  this  question 
trial  judge  of  necessity  must  be  conceded 
to  be  best  judge  of  what  evidence  shows, 
since  he  has  before  him  many  elements  of 
fact  which  can  not  be  transmitted  to  paper, 
but  which  enable  him  to  more  correctly 
weigh  evidence  and  exercise  a  wiser  dis- 
crimination as  to  what  it  shows  than  one 
who  reads  but  naked  statement  of  evidence 
without  presence  of  witness. — People  v. 
Suesser,  142  Cal.  354,  75  Pac.  1093.  See 
People  v.  McCarthy,  116  Cal.  255,  258,  46 
Pac.  1073;  People  v.  Hubert,  119  Cal.  216. 
221,  63  Am.  St.  Rep.  72,  51  Pac.  329. 

182.     Same— Same— Review    on     appeal. 

Where  it  does  not  appear  that  court  abused 
discretion  vested  in  it  in  determining  who 
were  intimate  acquaintances  within  mean- 
ing of  subdivision  10,  appellate  court  should 
not  interfere. — People  v.  Fine,  77  Cal.  147 
149,  19  Pac.  269. 

133.  When  trial  court  has  determined, 
from  testimony  before  it,  that  given  wit- 
nesses are  intimate  acquaintances,  and  has 
permitted  them  to  express  an  opinion,  ap- 
pellate court  will  not  interfere  unless  there 
has  been  clear  abuse  of  discretion. — Estate 
of  McKenna,   143  Cal.  680,  583,   77  Pac.  461. 
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134.  In  determining  question  of  suffi- 
ciency of  evidence  to  show  that  degree  of 
intimacy  which  would  render  witness  com- 
petent, it  has  been  held,  and  wisely,  that 
trial  Judge  is  to  be  accorded  wide  discre- 
tion and  latitude;  and  his  ruling:  will  not 
be  disturbed  except  where  evidence  is  so 
lacking:  as  to  leave  no  just  room  for  ques- 
tion that  discretion  has  been  improperly  ex- 
ercised.— People  v.  McCarthy,  115  Cal.  255, 
258,  46  Pac.  1073. 

135.  Determination  of  intimate  acquaint- 
ance under  statute  must  be  committed  to 
discretion  of  trial  court,  and  when  that 
court  has  determined  from  testimony  of 
witnesses  that  given  witness  was  an  "in- 
timate acquaintance,"  and  permitted  him 
to  express  an  opinion,  appellate  court  will 
not  interfere  with  exercise  of  that  discre- 
tion, unless  there  has  been  clear  abuse. — 
Estate  of  McKenna,  143  Cal.  580,  584,  77 
Pac.  461.  See  people  v.  Pico,  62  Cal.  50;  Es- 
tate of  Carpenter,  94  Cal.  406,  29  Pac.  1101; 
Wheelock  v.  Godfrey,  100  Cal.  578,  35  Pac. 
317;  Estate  of  Wax,  106  Cal.  343,  251,  39 
Pac.  624. 

186.  Same— Extent  of  testimony. — Under 
above  section  opinion  of  an  intimate  ac- 
quaintance regarding  mental  capacity  of 
person  is  admissible — the  reason  for  opinion 
being  given,  but  there  is  wide  difference 
between  such  an  opinion  and  one  as  to 
whether  testator  was  capable  of  making 
will.  The  latter  involves  both  law  and 
fact,  and  is  question  for  jury. — Estate  of 
Taylor,  92  Cal.  564,  666,  28  Pac.  603. 

137.  Same— Testimony    not    limited    to. — 

Subdivision  10  of  above  section  does  not 
mean  that  none  but  intimate  acquaintances 
are  allowed  to  testify  to  peculiar  conduct 
and  language  of  party  charged  with  insan- 
ity.— Marceau  v.  Travelers*  Ins.  Co.,  101  Cal. 
338,  345,  36  Pac.  856,  36  Pac.  813. 

188.  Inventory— Statement  an  to  charac- 
ter of  property— Effect  of. — Where  an  exec- 
utrix filed  sworn  inventory,  setting  forth 
realty  as  separate  property  of  deceased, 
and  made  statement  in  declaration  of  home- 
stead to  same  effect,  they  are  admis- 
sions operating  against  her,  and  tend  to 
sbow  how  she  regarded  property  at  time. 
But  they  are  subject  to  explanation  and 
do  not  estop  her  from  asserting  to  contrary. 
— Estate  of  Bauer,  79  Cal.  304,  311,  21 
Pac.  759. 

138.  Inane     not     tendered     or     raised. — 

'Where,  in  an  action  for  goods  sold  and 
delivered,  no  issue  was  tendered  or  raised 
as  to  the  merchantable  character  of  the 
goods  when  delivered,  and  offer  of  proof 
thereof  was  properly  refused. — Robinson  v. 
American  Fish  &  O.  Co.,  17  Cal.  App.  212, 
221,  119  Pac.  338. 

140.  Lease  for  beet- farming-— Deposition 
of  neet-tops. — In  a  lease  for  beet- farming, 
-which  provided  for  a  division  of  the  "crop" 
between  landlord  and  tenant — but  made  no 
express  provision  for  the  disposition  of  the 
tops,    evidence    of    the    usage    of    the    place 


and  business  of  beet-farming  is  admissible 
to  determine  such  disposition. — Corey  v. 
Struve,  16  Cal.  App.  318,  116  Pac.  975. 

141.  Letters  obtained  by  fraud— As  to  ad- 
missibility In  evidence,  see  par.  32,  this  note. 

142.  Litigant's  own  declarations,  whether 
written  or  verbal,  are  not  admissible  to 
strengthen  his  case.  They  may  be  used 
against  him,  but  not  for  him. — Hausman  v. 
Hausllng,  78  Cal.  283,  286,  20  Pac.  570. 

As  to  declarations  arenerally,  see  pars.  51- 
66,   this   note. 

As  to  self-serving  declarations,  see  par. 
194,  this  note. 

143.  Malicious  prosecution— Evidence  In 
support  of  cause  of  action—Exclusion  error. 
— It  is  erroneous  to  exclude  evidence  in 
support  of  the  cause  of  action  alleged  in 
the  complaint. — Carpenter  v.  Sibley,  153  Cal. 
218,  94  Pac.  879. 

144.  Same— Portions  of  testimony  of  de- 
fendant at  preliminary  examination— Ad- 
missibility.— In  an  action  seeking  to  re- 
cover damages  for  malicious  prosecution, 
where  the  defendant  who  did  not  swear  to 
the  criminal  complaint  denies  that  he  took 
any  part  in  the  criminal  prosecution,  por- 
tions of  his  testimony  taken  at  the  prelimi- 
nary examination  are  admissible  in  evidence 
as  admissions  regarding  his  connection  with 
the  institution  of  the  prosecution,  under  the 
provisions  of  subdivision  3  of  the  above  sec- 
tion.—Murphy  v.  Davis,  181  Cal.  706,  186 
Pac.  143,  applying  the  doctrine  in  Macomber 
v.  Bigelow  126  Cal.  9,  68  Pac.  312. 

145.  Medical  expert— Cross-examination. 
— Where  the  testimony  of  such  a  witness 
is  based  upon  the  contents  of  the  books 
of  standard  authors,  evidence  only  as  to 
what  such  authors  have  declared  upon  th'e 
subject  is'  admissible,  and  only  when  the 
statements  found  are  not  in  harmony  with 
the  testimony  of  the  witness. — Griffith  v. 
Lios  Angeles  Pacific  Co.,  14  Cal.  App.  147, 
111  Pac.  107. 

As  to  expert  witnesses,  see  pars.  88-97, 
this  note. 

146.  Mental  soundness  —  Appearance  of 
deceased. — Testimony  of  witnesses,  who 
had  greater  or  less  degree  of  intimacy  or 
acquaintance  with  deceased,  to  questions 
that  do  not  call  for  opinion  as  to  mental 
sanity  but  how  deceased  appeared  to  wit- 
ness, Is  competent. — Estate  of  Keithley, 
134  Cal.  9,  13,  66  Pac.  5.  See  Estate  of  Car- 
penter, 94  Cal.  406,  414,  29  Pac.  1101;  Peo- 
ple v.  Schmitt.  106  Cal.  52,  39  Pac.  204; 
People  v.  McCarthy,  115  Cal.  255,  258.  46 
Pac.  1073;  People  v.  Arrighini,  182  Cal.  121. 
123.  54  Pac.  691. 

As    to    Insanity    and   evidence    In    relation 

to,  see  pars.  104-119,  146-155,  this  note. 

147.  Same  —  Same  —  Distinguished  from 
opinion  of  condition. — Distinction  between 
opinion  of  witnesses  as  to  mental  sanity 
and  result  of  their  observations  as  to  ap- 
pearance is  very  clear,  and  while  above 
section   excludes   former,   except   to   experts 
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and  intimate  acquaintances,  it  does  not 
exclude  latter,  and  any  witness  may  testify 
to  appearance  In  respect  to  person  being 
rational  or  irrational,  etc. — People  v.  Ma- 
noogian,  141  Cal.  692,  695,  76  Pac.  177. 
See  People  v.  Lavelle.  71  Cal.  351,  12  Pac. 
226. 

148.     Same  —  Condition     of     deceased. — 

Where  question  calls  for  result  of  observa- 
tion of  deceased  at  various  times,  wit- 
nesses came  in  contact  with  him,  as  to  his 
appearance,  whether  rational  or  irrational, 
testimony  is  admissible  and  witnesses  need 
not  be  intimate  acquaintances. — People  v. 
Manoogian,  141   Cal.  592,  595,  75  Pac.  177. 

148.  Same— Conflict  of  evidence— Verdict 
of  Jury  la  determinative  and  conclusive 
upon  subject  of  mental  soundness  of  testa- 
trix where  conflict  is  raised  and  under 
familiar  rule  appellate  court  will  not  dis- 
turb verdict. — Estate  of  McKenna,  143  Cal. 
580,   683,  77   Pac.  461. 

160.     Same— Conversations   with   testatrix 

prior  and  subsequent  to  making  of  will 
upon  issue  of  mental  soundness  are  admis- 
sible for  purpdse  of  permitting  Jury  to 
judge  of  mental  condition  of  testatrix  at 
time  of  making  of  will  but  not  for  purpose 
of  establishing  truth  of  matters  referred 
to  as  facts. — Estate  of  McKenna,  143  Cal. 
580,  586,  77  Pac.  461. 

151.  Same  — How  conclusion  reached. — 
Conclusion  is  reached  not  as  sequence  of 
knowledge  in  reference  to  occult  mental 
conditions,  but  as  result  of  observed  facts 
patent  .to  all,  concerning  which  non-expert 
is  as  competent  to  Judge  as  trained  special- 
ist—Holland v.  Zollner,  102  Cal.  633,  639, 
36  Pac.   930,  37   Pac.   231. 

152.  Same  —  Intimate  acquaintance — 
Opinion    of — Discretion    of    court. — In     the 

trial  of  a  defendant  on  the  charge  of  mur- 
der in  which  the  issue  of  the  mental  sound- 
ness of  the  defendant  is  raised,  the  deter- 
mination of  the  question  as  to  whether  or 
not  a  person  is  an  Intimate  acquaintance 
of. another,  and,  therefore,  competent  under 
the  provisions  of  subdivision  10  of  the 
above  section,  to  give  his  opinion  as  to 
the  mental  sanity  of  the  latter,  is  of  neces- 
sity, to  a  great  extent,  within  the  discre- 
tion of  the  trial  court,  and  the  ruling  of 
that  court  upon  that  question  will  not  be 
disturbed  except  where  the  evidence  Is  such 
as  to  leave  no  just  room  for  question  that 
the  discretion  has  been  improperly  exer- 
cised— People  v.  Niino,  183  Cal.  126,  190 
Pac.  626,  following  doctrine  in  People  v. 
Clark,  161  Cal.  207,  90  Pac.  649. 

An  to   discretion   of  court  as   to   opinion  - 

evidence  generally,  see  pars.  Ill,  112,  this 
note. 

As  to  who  Is  an  "Intimate  acquaintance," 

see   pars.   120-137,   this   note. 

As  to  opinion  of  intimate  acquaintance 
regarding   sanity   or    Insanity   of   a   person. 

see   pars.   107-116,   this   note. 


153.  Same— Marked  change  In  man's  habit 
of  thought  is  strong  evidence  of  his  men- 
tal unsoundness,  and  absence  of  such 
change  is  evidence  of  contrary,  and  where 
court  refuses  to  allow  witness  to  testify 
whether  or  not  there  had  been  any  change 
in  mental  condition  or  capacity  of  deceased, 
provided  witness  was  asked  for  facts  about 
change,  and  not  for  conclusion,  held  that 
court  erred. — Estate  of  Carpenter,  79  Cal. 
382.  387.   21   Pac.  836. 

154.  Same  —  Physicians    as    experts    are 

permitted  to  state  their  opinion  on  hypo- 
thetical questions  as  to  soundness  or  un- 
soundness of  mind  of  person  described 
therein. — Estate  of  Blake,  136  Cal.  306,  307, 
68   Pac.   827. 

155.  Same  — Rule  Is  liberal. — Rule  per- 
mitting introduction  of  conversations  or 
declarations  of  testatrix  is  quite  liberal 
and  much  may  be  admitted  under  it  which 
if  offered  as  testimony  to  prove  facts  would 
be  rejected. — Estate  of  McKenna,  143  Cal. 
680,  686,  77  Pac.  461. 


156.  Motion  to  strike  out  evldei 
Hearsay  evidence. — Motion  held  to  have 
been  properly  denied  as  to  evidence  of 
one  of  plaintiffs  as  to  earnings  of  deceased 
and  expenditures  of  his  household,  of  which 
witness  was  a  member,  where  defendant 
fails  to  show  upon  cross-examination  that 
the  knowledge  of  the  witness  was  based 
upon  hearsay  declarations  of  deceased. — 
Salmon  v.  Rath  Jens,  162  Cal.  302,  92  Pac. 
733. 

157.  Negligence  —  MateuJallty  of  testi- 
mony.— Illustrating  the  fact  that  evidence 
immaterial  to  the  ultimate  issue  may 
nevertheless  be  material  to  a  subordinate 
or  probative  issue. — Diehl  v.>6wett-Daven- 
port  Lumber  Co.,  14  Cal.  App.  498,  112  Pac. 
561. 

158.  Same— Proof     of     not     restricted. — 

Above  section  ?ione  refers  to  case  where 
opinion-evidence  may  be  given,  and  In  no 
way  purports  to  curtail  rights  of  defendant 
to    show    his    acts,    declarations,    etc.,    as 

evidence    tending    to    prove    his    neglect. 

People  v.  Ellsworth,  127  Cal.  595,  596,  60 
Pac.  161. 

As  to  repairs,  evidence  of  to  show  prior 
negligence,  see  notes  67  Am.  St.  Rep.  183- 
187;  18  Am.  St.  Rep.  807-310. 

159.  Non-experts— General  rule  —  Opin- 
ions not  admissible. — The  general  rule  is 
that  opinions  of  non-expert  witnesses  are 
not  admissible  in  evidence.  They  must 
state  facts  and  not  opinions  deduced  from 
facts,  leaving  to  Jury,  whose  province  it 
is,  to  draw  proper  inference  from  facts 
when  stated. — Holland  v.  Zollner,  102  Cal 
633,  637,  36  Pac.  930,  37  Pac.  231. 

160.  Same — Exceptions. — There  are  num- 
ber of  exceptions  as  clearly  defined  and 
thoroughly  established  as  rule  itself.  One 
is  opinions  of  ordinary  witnesses,  derived 
from  observation,  are  admissible  in  evi- 
dence, when  from  nature  of  subject,  under 
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investigation,  no  better  evidence  can  be 
obtained.  This  applies  to  questions  of 
identity,  handwriting,  quantity,  value, 
weight,  measure,  time,  distance,  veracity, 
form,  size,  age,  strength  heat,  cold,  sick- 
ness, and  health;  questions  also  concern- 
ing mental  and  moral  aspects  of  humanitv 
such  as  disposition  and  temper,  anger,  fear, 
excitement,  intoxication,  veracity,  general 
character,  etc. — Holland  v.  Zollner,  102  Cal. 
633,  638,  36  Pac.  930,  37  Pac.  231. 

161.  The  exception  necessarily  covers 
what  is  beyond  power  of  accurate  descrip- 
tion: Love,  hatred,  sorrow,  joy,  and  various 
other  mental  and  moral  observations  find 
outward  expression  as  clear  to  observer  as 
any  fact  coming  to  his  observation,  but  he 
can  only  give  expression  to  fact  by  giving 
what,  to  him,  is  ultimate  fact  and  which  we 
call  opinion. — Holland  v.  Zollner,  102  Cal. 
633,  639,  36  Pac.  930,  37  Pac.  231. 

162.  Same— Reason  of  rule. — The  paucity 
of  language  and  incompetency  of  witnesses 
to  describe  graphically  photograph  left  upon 
mind  by  observed  facts  renders  every  effort 
to  convey  to  Jury  an  adequate  conception  of 
ultimate  fact  futile,  except  by  announcing 
conclusion  in  their  own  minds. — Holland  v. 
Zollner,  102  Cal.  633,  686,  637,  36  Pac.  930, 
37  Pac.  231.  See  People  v.  Lavelle,  71  Cal. 
351,  12  Pac.  226;  De  Witt  v.  Barly,  17  N.  Y. 
340. 

163.  Same— Sanity  of  testator. — Non-pro- 
fessional witnesses  not  subscribing  wit- 
nesses to  will  may  testify  to  their  opinions 
in  regard  to  sanity  of  testator  when  founded 
upon  their  knowledge  and  observation  of 
testator's  appearance  and  conduct. — Estate 
of  Toomes,  64  Cal.  509,  613.  See  Hardy  v. 
Merrill,  56  N.  H.  227. 

164.  Same  State  of  mind  of  third  per- 
son.— A  witness,  even  though  not  an  expert, 
who  details  conversation  between  himself 
and  another,  may  also,  in  connection  there- 
with, state  his  opinion,  belief,  or  Impression 
as  to  state  of  mind  of  such  person  as  it 
seemed  or  appeared  to  him  at  time  of  con- 
versation.— People  v.  Wreden,  59  Cal.  392, 
394.    See  People  v.  Sanford,  43  Cal.  29. 

As  to  opinion  of  non-expert,  see  note  19 
Am.  Rep.   410-412. 

160.  N amber  of  witnesses  —  Judge  Is 
bo  and  to  name  rale  an  Jnry. — A  judge  has  no 
more  right  to  arbitrarily  reject  evidence 
than  has  Jury,  but  should  be  governed  by 
same  rules  and  not  be  bound  to  decide  in 
conformity  with  declarations  of  any  num- 
ber of  witnesses,  which  do  not  produce  con- 
viction, against  presumption  or  other  evi- 
dence satisfying  mind. — Prewett  v.  Dyer,  107 
Cal.  164,  159,  40  Pac.  105. 

As   to    establishing    fact    by   one    witness, 

see,  ante,  S  1844  and  note. 

OsTer  to  compromise,  as  to,  see,  post,  9  2079 
and  note. 

166.     Offer  of  proof  of  court's  own  motion. 

—Such  offer  was  improperly  rejected,  where 
no  objection  thereto  was  urged  by  the  ad- 
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verse  party. — Christenson  Lumber  Co.  v. 
Buckley,  17  Cal.  App.  42,  118  Pac.  466. 

167.  Opinion  and  conclusion  of  witness. — 

In  an  action  for  personal  injuries  it  was 
competent  for  the  plaintiff  to  give  in  a  gen- 
eral way  an  approximately  correct  descrip- 
tion of  the  injuries  received  by  him:  and  it 
is  held  that  such  testimony  is  not  objection- 
able on  the  ground  that  it  was  no  more 
than  an  opinion  and  a  conclusion  of  a  non- 
expert witness. — Ehat  v.  Scheldt.  17  Cal. 
App.   433.  120  Pac.  49. 

168.  Opinion-evidence  —  In  general. — In- 
admissible unless  the  real  or  the  hypotheti- 
cal facts  tending  to  show  the  basis  of  an 
intelligent  opinion  are  also  presented. — 
Eisenmayer  v.  Leonhardt,  148  Cal.  601,  84 
Pac.  43. 

160.  Same— General  rule  Jury  to  draw 
Inference. — The  general  rule  is  that  wit- 
nesses must  testify  to  facts  and  not  to 
opinions,  and  that  whenever  question  to  be 
determined  is  result  of  common  experience 
of  all  men  of  ordinary  education,  or  to  be 
inferred  from  particular  facts,  inference  is 
to  be  drawn  by  Jury  and  not  by  witnesses. 
— Sappenfield  v.  Main  Street  &  Agricultural 
Park  R.  Co.,  91  Cal.  48,  60,  27  Pac.  59. 

As  to  opinion-evidence,  see  notes  46  Am. 
Dec.  735;  59  Am.  Rep.  176-181;  10  Am.  St. 
Rep.    63,    64;    26   Am.   St.    Rep.    156-159. 

170.  Same— Inference  from  other  facts  al- 
ready testified  to.  —  Held  incompetent. — 
Spear  v.  United  Railroads,  16  Cal.  App.  646, 
117  Pac.  956. 

171.  Same  — Of     ordinary     witness. — The 

opinion  evidence  of  an  ordinary  witness  as 
to  whether  a  certain  line  of  policy  in  the 
management  of  a  partnership  business 
would  have  been  profitable,  if  pursued,  was 
inadmissible  in  support  of  a  claim  for  dam- 
ages against  a  managing  partner  for  breach 
of  a  partnership  agreement. — Rassaert  v. 
Mensch,  17  Cal.  App.  645,  120  Pac.  1072. 

172.  Same  —  Testator's  appearance  —  Ob- 
jection to  form  of  question—  Un  prejudicial 
error. — In  the  trial  of  an  action  for  the 
contest  of  a  will  on  the  alleged  ground 
that  at  the  time  of  its  execution  the  testa- 
tor was  of  unsound  mind  and  without  ca- 
pacity to  make  a  will  a  witness  on  being 
asked  what,  if  anything,  he  had  observed 
in  the  testator's  appearance,  conversation, 
or  any  other  thing  pertaining  to  him,  before 
making  the  will,  which  would  cause  or  in- 
duce him  to  believe  that  the  testator  was 
not  entirely  rational,  and  the  court  sus- 
tained an  objection  to  the  form  of  the 
question,  saying  that  if  the  witness  was 
called  as  an  intimate  acquaintance  for  the 
purpose  of  testifying  as  to  the  testator's 
sanity,  he  must  first  state  whether  he  be- 
lieved the  testator  to  have  been  of  unsound 
mind,  as  provided  in  subdivision  10  of  the 
above  section,  and  counsel  for  contestant, 
refusing  to  comply  with  the  court's  sugges- 
tion, re-stated  the  question  in  substantially 
the  same  form,  and  a  like  objection  was 
sustained,    it   was   the   duty   of   the   counsel 
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to  reframe  the  question  In  compliance  with 
the  suggestion  of  the  court,  or  to  have 
clearly  indicated  to  the  court  that  the  evi- 
dence sought  was  as  to  acts  and  conduct, 
and  to  establish  the  existence  of  insane 
delusions,  and  not  having  done  so,  he  was 
in  no  position  to  complain. — Estate  of  Allen, 
177  Cal.   668,   171  Pac.   686. 


178.  Opinion  of  wKacn  Discretion  of 
court. — The  matter  of  permitting  or  refus- 
ing to  permit  the  witness  to  substitute  his 
opinions  and  conclusions  for  facts  in  cases 
not  calling  for  expert  evidence  rests  largely 
In  the  discretion  of  the  trial  court,  and  the 
ruling  of  the  latter  will  not  be  reviewed 
on  appeal  unless  it  is  plain  that  such  ruling 
has  worked  injury. — Nolan  v.  Nolan,  155  Cal. 
480,  101  Pac.  520. 

174.  Order  of  proof— General  rule  is  that 
mere  order  in  which  evidence  may  be  intro- 
duced is  very  much  in  discretion  of  court 
and  will  not  be  interfered  with  by  appellate 
court,  except  in  cases  of  abuse  of  such  dis- 
cretion.— Bates  v.  Tower,103  Cal.  404,  406, 
37  Pac.  385.  See  Crosett  v.  Whelan.  44  Cal. 
200;  People  v.  Shainwold,  51  Cal.  468. 

Aa  to  admission  of  partner  after  dissolu- 
tion, see  note  40  Am.  St.  Rep.   566-677. 

As  to  construction  of  •  word  "party"  see, 
ante,  8  1866  and  note  par.  2. — Howell  v. 
Budd,  91  Cal.  342,  363,  27  Pac.  747. 

175.  Parol  evidence  of  partnership  In 
lands. — In  an  action  for  partition  of  a  placer 
mine,  where  the  issue  tendered  as  to  the 
existence  of  the  partnership  was  legitimate, 
it  was  error  to  exclude  evidence  of  creation 
of  the  partnership  on  the  ground  that  the 
contract  for  the  partnership  was  not  in 
writing. — Musick  Cons.  Oil  Co.  v.  Chandler, 
158  Cal.   12,  109  Pac.   618. 

176.  Paternity  of  child  —  Testimony  of 
wife—Non-access  of  husband  after  sepa- 
ration.— In  an  action  involving  the  legiti- 
macy of  a  child,  the  testimony  of  the  mother 
tending  to  show  that  her  husband  had  not 
sustained  marital  relations  with  her  after 
she  had  separated  from  him  is  admissible,  in 
view  of  the  provisions  of  subdivisions  1  and 
15  of  the  above  section  and  of  section  1879, 
post. — Estate  of  McNamara,  181  Cal.  82,  7 
A.  L.  R.  313,  183  Pac.  652. 

Presumption  of  legitimacy  of  child  born 
to  married  woman  as  affected  by  lapse  of 
more  than  normal  period  of  gestation  after 
access  by  husband,  see  note  7  A.  L.  R.  329. 

177.  Pedigree— Declarations  of— Entry  In 
bible. — Above  section  makes  it  evident  that 
declaration  of  living  person  is  not  to  be 
received,  nor  does  section  authorize  admis- 
sion of  written  declaration  simply  because 
made  in  family  bible,  unless  it  is  otherwise 
admissible  as  written  declaration,  and  then 
only  as  evidence  of  pedigree. — People  v. 
Mayne,  118  Cal.  516,  520.  50  Pac.  654. 

178.  Same-— Entry  In  family  bible  — 
Greater   weight    than   verbal    declaration. — 

An   entry   in    the   family  bible   is  a   written 
declaration    of   a    fact    made    out    of    court, 


and  not  under  the  sanction  of  an  oath,  or 
with  any  opportunity  to  test  Its  correctness 
by  means  of  cross-examination.  It  is  but 
a  declaration  by  the  person  who  made  the 
entry,  and  is  of  the  same  character  as  any 
other  declaration,  whether  written  or  oral. 
Being  made  in  a  book,  where  entries  of  this 
nature  are  often  made,  it  is  entitled  to 
greater  weight  by  reason  of  its  formality 
than  would  be  a  simple  verbal  declaration, 
but  the  principles  upon  which  it  is  received 
In  evidence  are  the  same  as  govern  verbal 
declarations  of  the  same  fact.  It  is  hearsay 
evidence,  and  subject  to  the  general  rule  by 
which  that  class  of  evidence  is  governed, 
that  the  facts,  sought  to  be  established,  can 
not  be  otherwise  shown. — People  v.  Mayne. 
118  Cal.  516,  518,  62  Am.  St.  Rep.  256,  50 
Pac.  654. 

179.  Same — Same— Admissibility  of  fam- 
ily bible  depends  on  proof  that  It  Is  family 
bible. — Where  the  testimony  of  a  mother  of 
a  child  went  to  prove  the  fact,  that  at  the 
date  in  question  she  was  under  the  age  of 
fourteen,  and  the  mother  when  on  the  wit- 
ness stand  was  shown  a  book,  and  testified 
that  it  was  hers,  and  that  it  was  her  family 
bible,  and  that  it  contained  the  record  of 
her  family,  and  among  other  entries  the 
name  of  the  child,  and  the  date  of  her  birth, 
and  the  mother  testified  that  it  was  correct, 
objection  made  to  the  introduction  of  the 
record,  on  the  ground  that  it  appeared  that 
the  record  was  in  English,  that  the  mother 
did  not  know  how  to  read,  or  write,  English, 
and  could  not  tell  whether  or  not  the  record 
was  correct,  was  properly  overruled.  The 
admissibility  of  the  book  did  not  depend 
upon  proof  of  handwriting  or  authorship 
of  the  entries;  it  depended  upon  proof  of 
the  fact  that  it  was  the  family  bible,  which 
evidence  was  afforded  by  the  testimony  of 
the  mother. — People  v.  Ratx,  115  Cal.  132. 
134.  46  Pac.  915. 

180.  Sane-Sane — Alterations  In  family 
bible  to  be  shown  before  entry  admitted. — 

Whether  there  has  been  any  material  alter- 
ation in  the  entry  in  a  family  bible  is  to  be 
determined  by  the  court  when  it  Is  offered 
and  before  it  should  be  presented  to  the 
jury.  In  the  absentee  of  any  showing  to  the 
contrary,  it  must  be  assumed  that  the  court 
was  satisfied  that  any  alteration  appearing 
was  immaterial,  like  matters  addressed  to 
its  discretion.  This  ruling  in  this  respect 
is  not  open  to  review  unless  it  is  made 
to  appear  that  the  discretion  was  abused. 
— People  v.  Mayne,  118  Cal.  616,  518,  62 
Am.  St.  Rep.  256,  50  Pac.  654. 

181.  Same— Common- law  rale  retained. — 

Common-law  rule  regarding  common  repu- 
tation was  limited  to  family,  and  subdivision 
11  of  above  section,  read  with  section  1852. 
ante,  was  simply  restatement  of  common- 
law  principle  that  declarations  going  to 
establish  pedigree  must  be  declarations  of 
the  members  of  the  family. — Estate  of 
Heaton,  135  Cal.  385,  388,  67  Pac.  321. 

182.  Same— -Same-— Not  broadened. — Cases 
are   few  where  it  has  been  held  that  pedi- 
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gree  may  be  established  by  common  repu- 
tation in  neighborhood,  and  above  section 
was  never  intended  to  broaden  common- law 
rule  upon  this  question. — Estate  of  Heaton, 
135  CaL.  385,  388,  67  Pac.  321. 


'  — Cemssesi  reaatatlon. — Above 
section  was  never  intended  to  broaden 
common-law  rule  limiting  common  reputa- 
tion as  to  pedigree  to  declarations  of  mem- 
bers oT  family. — Estate  of  Mills,  137  Cal. 
298,   303.   70  Pac.  91. 

184.  General  repute  and  common  reputa- 
tion in  family,  and  not  common  reputation 
in  community.  Is  material  element  of  evi- 
dence going  to  establish  pedigree. — Estate 
of  Heaton,  135  Cal.  385,  388,  67  Pac.  321. 


ISO.  Personal  appearance  of  defendant— 
Evidence  of* — Where  the  evidence  sought  to 
be  elicited  was  not  opinion  of  witness  as 
to  mental  sanity  of  defendant,  based  on  an 
acquaintance  with  him,  but  was  rather  as 
to  fact,  namely  his  personal  appearance, 
whether  rational  or  irrational,  it  is  admis- 
sible.—People  v.  Lavelle,  71  Cal.  351,  352,  12 
Pac.  226. 

As  to  physical  examination,  power  of 
cenrt  to  enforce,  see  notes  49  Am.  Rep.  726- 
730;  3  Am.  St.  Rep.  556,  557;  68  Am.  St.  Rep. 
245-251. 

* 

186.  Proceeding  for  letters  of  admtnlstra- 

•  tloa— -A  case  of  "pedigree." — A  proceeding 
in  a  probate  court  to  procure  letters  of  ad- 
ministration upon  the  estate  of  a  deceased 
person  is  a  case  of  pedigree,  under  the  pro- 

•  visions  of  the  above  section,   and  evidence 
I  of  common  reputation  may  be  given  to  es- 
tablish  applicant's   right. — Estate   of   Paul- 
sen, 179  Cal.  628,  178  Pac.  143. 

187.  Province  of  Jury— Inferences  to  es- 
tablish ultimate  facts. — The  jury,  by  exer- 
cise of  their  Judgment  or  reason,  warranted 
by  considerations  of  usual  propensities  or 
passions  of  men,  may  make  such  deductions 
or  draw  such  inferences  from  facts  proved 
as  will  establish  ultimate  fact  or  facts  in 
Issue. — People  v.  Donnolly,  143  Cal.  394,  398, 
77  Pac.  177. 

188.  Relationship  to  deceased. — Acts  and 
declarations  of  deceased  in  respect  to  rela- 
tionship of  claimant  to  him  in  proper  case 
and  where  question  is  in  issue  are  admis- 
sible.— Estate  of  Kennedy,  4  Cal.  Unrep. 
671,  36  Pac.  1030. 

189.  Reporter's  notes. — Reporter's  notes 
are  but  written  memorandum  of  third  per- 
son taken  at  time  testimony  is  given  under 
official  sanction.  If  properly  written  out 
and  certified,  they  are  admissible  In  evi- 
dence without  further  verification,  and 
-would  be  evidence  of  former  testimony,  but 
not  the  only  competent  evidence. — Meyer 
v.  Foster,  147  Cal.  166,  81  Pac.  402. 

196.  Res  gestae — As  to  In  general. — See, 
ante,  S  1850  and  note;  also  notes  36  Am.  Rep. 
829;  58  Am.  Rep.  565-568. 

191.  Same— Declarations  of  deceased  at 
time  of  anTray  In  presence  and  hearing  of 
defendant. — Evidence    as    to    statements    of 


the  deceased  made  to  the  witness  during 
the  affray  and  in  the  presence  and  hearing 
of  the  defendant,  tending  to  show  that  the 
defendant  had  stabbed  the  deceased,  is  ad- 
missible as  part  of  the  res  gestte. — People 
v.  Gilmore.  17  Cal.  App.  739.  121  Pac.  697. 


192.  "Same  parties**  —  Censtrnctlem  of 
the  phrase* — Term  "same  parties*'  can  be 
construed  so  as  to  include  successors  in  in- 
terest, for  while  successor  may  not  have 
had  an  opportunity  to  cross-examine  wit- 
ness, yet  person  in  whose  shoes  he  stands 
had,  and  that  is  sufficient. — Briggs  v. 
Briggs,  80  Cal.  153,  256,  22  Pac.  334. 

As  to  sanity,  opinion  respecting,  see  note 
6  Am.  Dec.  59-61. 

193.  Secondary  evidence  of  contract • — In 

considering  contract,  if  no  copy  exists  con- 
tents may  be  proved  by  parol  evidence  by 
witnesses  who  have  seen  and  read  it  and 
can  speak  pointedly  and  clearly  of  its  tenor 
and  contents. — Nicholson  v.  Tarpey,  89  Cal. 
617,  621,  622,  26  Pac.  1101.  See  United  States 
v.  Brltan,  2  Mas.  C.  C.  464.  24  Fed.  Cas.  1239. 


194.  Self-serving  declarations  of  party  In 
Interest. — Certain  conversation  held  not  to 
be  within  the  rule. — Edson  &  Foulke  Co.  v. 
Wlnsell,  160  Cal.  787,  118  Pac.  243. 

198.  Statements  of  hasbaad  to  wife — Ad- 
missibility against  the  latter,  as  to  an  oral 
agreement  between  them.  Such  statements 
held  admissible,  when  made  in  the  presence 
of  third  persons,  a  few  weeks  after  the  exe- 
cution of  the  deed,  which  was  executed  in 
pursuance  of  such  agreement. — Lauricella  v. 
Lauricella.  161  Cal.  71,  118  Pac.  430. 

199.  Statements  of  ownership  of  patent 
or  novelty,  are  not  statements  upon  matters 
of  opinion,  but  are  statements  upon  matters 
of  fact. — Spreckels  v.  Qorrill.  162  Cal.  395, 
92  Pac.  1011. 

197.  Statate  of  limitations — Revival  by 
co-obligor. — Power  of  each  of  parties  in- 
terested to  act  for  others  is  confined  to  con- 
tract by  which  relation  is  created,  and  can- 
not extend  to  making  of  new  contracts, 
and  admission  of  one  of  several  Joint  obli- 
gors can  not  revive  cause  of  action  against 
others  barred  by  statute. — State  Loan  & 
Trust  Co.  v.  Cochran,  130  Cal.  245,  265,  62 
Pac.  466,  600. 

As  to  declarations  of  testator  to  show  un- 
due Influence,  see  note  3  Am.  Dec.  395. 

198.  Testator's  knowledge  of  facts  Incon- 
sistent with  statements  of  contested  will. — 

No  higher  evidence  of  such  knowledge  of 
facts  could  be  had  than  the  writings  of  the 
deceased;  but  since  his  state  of  mind  may 
always  be  shown  by  his  declarations,  his 
knowledge  of  facts  may  also  be  so  shown, 
as  a  part  of  his  state  of  mind,  though  not 
in  proof  or  disproof  of  the  matter  embraced 
therein. — Estate  of  Thomas,  155  Cal.  496, 
101  Pac.  798. 

199.  Typewriting  — As  "handwriting**  — 
Opinion  of  witness  Inadmissible. — Typewrit- 
ing Is  not  "handwriting,"  <  oncerning  which 
rhe  v-utplon  of  a  witness  is  admissible  under 


9477 


1 1870 


FACTS   WHICH   MAY  BE   PROVED   OS  TRIAL. 


£Pt.  IV. 


subdivision  9  of  the  above  section. — Wolf 
v.  Gall,  176  Cal.  787,  169  Pac.  1017,  follow- 
ing the  doctrine  In  Estate  of  Dreyfus,  175 
Cal.  417,  161  Pac.  941. 

200.  Usage    and   custom  —  I*    general* — 

Where  the  contract  is  simply  express  lr.  Its 
stipulations  and  certain  in  its  terms,  usage 
is  immaterial  and  not  admissible  In  evi- 
dence.— Stockton  Lumber  Co.  v.  California 
Nav.  &  Imp.  Co.,  10  Cal.  App.  197,  201,  101 
Pac.  541. 

As  to  custom  and  usage,  effect  of  as  evi- 
dence, see  notes  50  Am.  Dec.  97-105;  6  Am. 
Rep.  678-682;  18  Am.  Rep.  204-207;  9  Am.  St. 
Rep.  513;  11  Am.  St.  Rep.  632. 

As  to  declarations  of  testator  to  Impeach 
or  Invalidate  will,  see  notes  52  Am.  Dec. 
157-169;  62  Am.  Dec.  80,  81;  59  Am.  Rep.  399. 

201.  Written  contract  certain  in  its  terms 
can  not  be  varied  by  parol  proof  of  a  cus- 
tom.— Leonhart  v.  California  Wine  Assoc, 
5  Cal.  App.  19,  24,  89  Pac.  847. 

202.  Same— "Usage"— Extent  to,  and  pur- 
pose for,  which  admitted. — Usage  can  not  be 
given  in  evidence  to  relieve  party  from  his 
express  stiuplation,  or  to  vary  contract  cer- 
tain in  its  terms,  but  it  has  legitimate  office 
in  aiding  to  interpret  intentions  of  parties 
to  contract,  real  character  of  which  is  to  be 
ascertained  not  from  express  stipulations, 
but  from  general  implication  and  presump- 
tion.— Burns  v.  Sennett,  99  Cal.  363,  371, 
33   Pac.   916. 

203.  General  usage  or  custom  of  trade, 
much  less  mere  business  regulation  of  one 
of  parties,  can  not  be  proved  to  relieve  party 
from  his  express  stipulation  or  to  vary 
written  contract,  which  is  certain  in  its 
terms.  The  rules  and  regulations  of  rail- 
road company  are  not  of  greater  potency 
than  law  of  land  (dis.  op.  of  Justice  Shaw). 
— Ames  v.  Southern  Pac.  Co.,  141  Cal.  728, 
735,  75  Pac.  310. 

204.  Water  from  spring — Right  to  take- 
Proof  of  by  common  reputation. — Where  a 
foundation  is  laid,  by  acts  of  ownership, 
reputation  becomes  admissible  where  the 
claim  tends  to  abridge  the  public  right  and 
the  reputation  is  ancient;  that  Is,  is  that  of 
a  past  generation  or,  as  is  said  in  subdivi- 
sion 11  of  the  above  section,  respecting  facts 
of  a  public  or  general  interest,  is  "more 
than  thirty  years  old";  hence,  where  a 
claim  is  made  to  any  part  of  the  public 
domain  or  a  claim  to  a  right  to  take  water 
from  a  stream  or  other  source  of  water- 
supply  that  is  situated  wholly  in  the  public 
domain,  and  which  necessarily  affects  the 
public  and  public  interest,  the  rule  that 
common  reputation  of  ownership  is  admis- 
sible  where   the   claim   tends   to   abridge   a 


public  right,  is  applicable  to  private  claims 
to  public  lands  and  to  private  water-rights 
in  or  to  waters  that  are  situated  wholly  on 
or  flow  wholly  over  public  lands. — Simons 
v.  Inyo  Cerro  Gordo  Min.  &  Power  Co.,  — 
Cal.  App.  — ,  192  Pac.  144,  approving  the 
doctrine  in  Russell  v.  Stocking,  8  Conn.  236; 
Dawson  v.  Town -of  Orange,  78  Conn.  96,  61 
Atl.  101;  Morse  v.  Whitcomb,  54  Oreg.  412. 
135  Am.  St.  Rep.  832,  102  Pac  788,  103  Pac. 
775. 


20ft.     Witness  out  of  state — In  «ci 

Where  witness  testified  on  former  trial,  be- 
tween same  parties,  and  in  same  cause  of 
action,  and  transcript  of  his  testimony  was 
offered  in  evidence  in  subsequent  trial  on 
proof  that  witness  was  out  of  state,  and 
where  no  objection  was  made  that  witness 
was. not  shown  to  be  beyond  jurisdiction  of 
court  nor  to  mode  of  proving  his  testimony, 
only  objections  being  that  testimony  Itself 
was  not  signed  by  witness  and  it  was  not 
his  deposition,  and  that  It  was  secondary 
evidence;  held,  that  admission  of  transcript 
of  testimony  in  evidence  was  not  prejudi- 
cial error. — Hicks  v.  Lovell,  64  Cal.  14.  22, 
27  Pac.  942. 

206.  Same  — "Out  of  the  Jurisdiction** 
means  without  state,  and  so  beyond  reach 
of  any  process  of  our  courts  compelling  his 
testimony. — Meyer  v.  Roth,  61  Cal.  582,  583. 


207.  Same— Same— Where  witness  is  not. 

— Where  personal  attendance  of  witness 
could  not  be  compelled  under  section  1909, 
post,  but  her  deposition  could  have  been 
taken  under  section  2021,  post,  and  her  at- 
tendance before  officer  appointed  to  take 
such  deposition  should  have  been  compelled 
(55  1986,  1991,  post),  court  erred  in  admit- 
ting in  evidence  her  testimony  given  at 
former  trial. — Butcher  v.  Vaca  Valley  R. 
Co.,  56  Cal.  598,  599. 

208.  Same— Reporter's  notes  of  evidence 
should  not  be  admitted  when  witness  was  at 
the  time  of  trial  resident  of  state,  living 
in  an  adjoining  county.  If  beyond  reach  of 
subpoena  this  would  not  authorize  admis- 
sion of  this  evidence.  The  provision  of 
above  section  is  merely  repetition  of  rules 
of  evidence  theretofore  existing. — Meyer  v. 
Roth,  51  Cal.  582,  583. 

200.  Written  contract— Can  not  be  varied 
by  parol  proof  of  custom,  where  contract  Is 
certain  in  its  terms. — Withers  v.  Moore. 
140  Cal.  591,  597,  74  Pac.  159.  See  Hollo  way 
v.  McNear,  81  Cal.  154,  156,  22  Pac.  514; 
Burns  v.  Sennett,  99  Cal.  363,  33  Pac.  916; 
Ah  Tong  v.  Earle  Fruit  Co..  112  Cal.  679^ 
681,  45  Pac.  7;  Milwaukee  M.  I.  Co.  v.  Pala- 
tine   Ins.   Co.,    128    Cal.    71,    74,    60   Pac.    618. 

See,  ante,  5  1856  and  note  par.  36. 
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TITLE  II. 

OP  THE  KINDS  AND  .DEGREES  OF  EVIDENCE. 

Chapter  I.  Knowledge  or  the  Court,  §  1875. 

II.  Witnesses,  §|  1878-1884. 

III.  Writings,  f  g  1887-1951. 

IV.  Material  Objects  Presented  to  the  Senses,  Other  than  Writings!  1 1954. 
V.  Indirect  Evidence,  Influences  and  Presumptions,  If  1957-1963. 

VI.    Indispensable  Evidence,  S|  1967-1974. 
VIL    Conclusive  and  Unanswerable  Evidence,  1 1978. 


CHAPTER  I. 

KNOWLEDGE  OF  THE  COURT. 
1 1875.    Certain  facts  of  general  notoriety  assumed  to  be  true.     Specification  of  such  facts. 

§  1875.  CERTAIN  FACT8  OF  GENERAL  NOTORIETY  ASSUMED  TO  BE 
TRUE.  SPECIFICATION  OF  SUCH  FACTS.  Courts  take  judicial  notice  of 
the  following  facts: 

1.  The  true  signification  of  all  English  words  and  phrases,  and  of  all  legal 

expressions ; 

2.  Whatever  is  established  by  law ; 

3.  Public  and  private  official  acts  of  the  legislative,  executive,  and  judicial 
departments  of  this  state  and  of  the  United  States ; 

4.  The  seals  of  all  the  courts  of  this  state  and  of  the  United  States; 

5.  The  accession  to  office  and  the  official  signatures  and  seals  of  office  of  the 

principal  officers  of  government  in  the  legislative,  executive,  and  judicial 
departments  of  this  state  and  of  the  United  States ; 

6.  The  existence,  title,  national  flag,  and  seal  of  every  state  or  sovereign 
recognized  by  the  executive  power  of  the  United  States;. 

7.  The  seals  of  courts  of  admiralty  and  maritime  jurisdiction,  and  of  notaries 
public ; 

8.  The  laws  of  nature,  the  measure  of  time,  and  the  geographical  divisions 
and  political  history  of  the  world. 

[Resort  to  books.]  In  all  these  cases  the  court  may  resort  for  its  aid  to 
appropriate  books  or  documents  of  reference. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  241,  held  uncon- 
stitutional, see  history,  §  5  ante. 

KNOWLEDGE    OF    COURT— NOTORIETY  4.  Automobile—Court  will  take  judicial 

OF  FACTS.  notice  of. 

1.  Acts  of  congress.  5.  Boundaries  of  county. 

2.  Acts  of  legislative  department— Public  6.  Conditions  of  climate,  etc 

and  private. 

3.  Appellate  court— Takes  same  notice  as  7*  County  8eats- 

trial  court.  8.  Decisions  of  federal  courts. 
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9.  District    attorneys — Term    of    office — 
Judicial  notice. 

10- 12.  Expulsion  of  senator  from  office. 

.13.  Extent  of  knowledge. 

14.  Fire  insurance  policy — Standard  form 

of — Judicial  notice  of. 

15.  Homesteads — Use  of  premises. 

16.  Improvement  of  streets  of  San  Fran- 

cisco. 

17.  Incorporation  of  city.  j 

18.  Insurance  loss — Standard  time — Judi- 

cial notice. 

10,20.  Judgments — Introducing    evidence    of. 

21.  Judicial  assumption — Streets  are  post- 

roads. 

22.  Judicial   notice — Court   records — Limi- 

tation. 

23.  Same — Of  discoveries  and  inventions. 

24.  Same — Of  reports  of  Debris  Commis- 

sion and  of  state  engineers. 

25.  Same — Of  significance  of  words  ' '  trial 

balance." 

26.  Same — Of  topography  of  county. 

27.  Same — Under  subdivision  1 — Of  abbre- 

viations commonly  used. 

28.  Same — Under  subdivision  2 — Of  oper- 

ation of  local  option  law. 

29-  31.  Same — Under  subdivision  3 — Of  acts 
of  legislature,  own  acts,  etc. 

32-  36.  Same — Under  subdivision  8 — Of  laws 
of  nature. 

37, 38.  Same — Same — Of  expectancy  and  mor- 
tality tables. 

39.  Same  —  Same  —  Of  science  and  inven- 

tion, when. 

40.  Same — Same — Of  time,  measure  of. 

41.  Journals  of  senate  and  assembly. 

42.  Laws  relating  to  tax-deeds. 

43.  Legal  expressions  in  constitution  and 

laws. 

44.  Location  of  lot. 

45.  Mathematics — Science  of  mensuration. 
46-  48.  Means  of  acquiring  knowledge. 

49.  Mexican    grant  —  Vacation    of    decree 

confirming. 

50.  New  trial — Change  of  judges. 

51.  Non-official     reports     of     decisions  — 

Variance. 

52.  Notaries  public  —  Seals  of  —  Judicial 

notice. 

53.  Ordinances  of  municipal  corporations 

— In  general. 

54.  Same — Municipal  court  has  knowledge 

of. 

65, 56.  Pleadings — Not  required  to  allege  facts 
of  which  court  takes  judicial  notice. 

57.  Public  lands — Acts  of  officials. 

58.  Settling  statement — Change  of  judge. 

59.  Special  holidays — Declared  by  the  gov- 

ernor. 


60.  Statute  —  Variance    between    original 
and  printed. 

61, 62.  Superior  judges — Date  of  the  ae  :ession 
to  office. 

63.  Supreme  court  of  United  States — Opin- 

ion of. 

64.  Streets    and    their    relation    to    each 

other. 

65, 66.  Same — Limitation  of  rule. 

67.  Same— "Van  Ness  Map." 

68.  Township — Location  of. 

69.  United  States  statutes — Public  lands. 

1.  Act*  of  congreaa. — State  courts  are 
required  to-  take  judicial  notice  of  acts  of 
Congress  and  of  decisions  by  supreme  court 
interpreting;  and  determining  effect  thereof. 
— Southern  Pac.  R.  Co.  v.  Painter,  113  Cal. 
547,    253,    45    Pac.    320    (Van    Fleet    J.,   dis.). 

2.  Acta  of  legislative  department— Public 
and  private* — Courts  take  judicial  notice  of 
public  and  private  acts  of  legislative  de- 
partments of  state. — French  v.  Senate,  146 
Cal.  604,  608,  80  Pac.  1031.  See  Mullan  v. 
State,  114  Cal.  578,  581,  34  L.  R.  A.  262,  46 
Pac.  670;  Davis  v.  Whldden,  117  Cal.  618, 
623,  49  Pac.  766. 

8.  Appellate  court— Takes  sane  notice? 
aa  trial  court* — The  judicial  knowledge  held 
or  obtained  by  court  and  stated  to  jury  can 
not  be  controverted  on  appeal  by  affidavits 
which  are  merely  contradictory  of  correct- 
ness of  such  statement.  The  appellate  court 
takes  judicial  notice  of  fact,  in  same  man- 
ner as  does  trial  court,  but  in  absence  of 
any  manifest  error  fact  as  stated  by  trial 
court  will  be  assumed  to  be  correct,  and 
appellant  will  be  required  to  show  affirma- 
tively that  court  erred  in  its  statement. — 
People  v.  Mayes,  113  Cal.  618,  625,  45  Pac* 
860. 

4.  Automobile— Court  will  take  judicial 
notice  of  an  automobile,  and  its  character- 
istics, and  the  consequences  of  its  use;  that 
it  makes  an  unusual  noise;  that  it  can  and 
usually  does  go  on  common  roads  with  great 
velocity,  and  is  highly  dangerous  on  county 
roads. — Ex  parte  Berry,  147  Cal.  523,  10$ 
Am.  St.  Rep.  160,  82  Pac.  44. 

5.  Boundaries  of  county  are  "established 
by  law"  and  government  surveys  of  public 
lands  "are  official  acts  of  judicial  depart- 
ment of  United  States,"  and  are  matters  of 
official  record. — Rogers  v.  Cady,  104  Cal.  288. 
291,  43  Am.  St.  Rep.  100,  38  Pac.  81. 

6.  Conditions  of  climate,  etc. — Court  can 
not  take  Judicial  notice  that  conditons  as  to 
climate,  soil,  topography,  and  rainfall  are 
same  in  mountains  of  Santa  Cruz  as  they  are 
in  southern  part  of  Santa  Clara  county.—. 
Santa  Cruz  v.  Enright,  95  Cal.  105,  115,  30 
Pac.  197. 

7.  County  seats. — Under  subdivision  2, 
not  only  superior  court,  but  supreme  court 
takes  judicial  notice  that  Susan  ville  is 
county  seat  of  Lassen  county. — Cole  v.  Se- 
graves,  88  Cal.  103,   105,  25  Pac.  1109. 
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8.  Decision*  of  federal  courts  are  official 
acts  of  the  judicial  department  of  the 
United  States,  the  matters  therein  decided 
are  matters  of  notoriety,  the  verity  of  such 
matters  Is  not  disputed,  and  we  are  as  much 
bound  to  notice  them  as  we  are  the  laws 
of  nature  or  the  acts  of  the  legislature. — 
Sharon  v.  Sharon,  79  Cal.  633,  697,  22  Pac. 
263.  See  Romero  v.  United  States,  68  U.  S. 
(1  Wall.),  721,  742,  17  L.  ed.  627. 

9.  District  attorney— Term  of  office  of— 
Judicial  notice. — Under  the  provisions  of  the 
above  section,  in  view  of  the  provisions  of 
sections  4013,  4021,  of  the  Political  Code,  an 
appellate  court  will  take  Judicial  notice  of 
the  fact  that  the  district  attorney  of  Trinity 
county  took  office  on  the  first  day  of  Jan- 
uary, of  a  particular  year,  and  that  his 
term  of  office  expired  on  the  first  Monday 
of  January  four  years  thereafter. — Reid  v. 
Superior  Court,  44  Cal.  App.  349,  186  Pac. 
634. 

10.  Expulsion    of    senator    from    office. — 

Courts  take  judicial  notice  of  charges  pre- 
ferred against  senators  in  senate  and  pro- 
ceedings by  which  such  senators  are  ex- 
pelled and  which  are  entered  upon  Journal 
of  senate. — French  v.  Senate,  146  Cal.  604, 
608,  80  Pac.  1081. 

11.  Supreme  court  is  bound  to  take  notice 
that  charges  were  preferred  against  peti- 
tioners in  senate  of  state;  that  they  were 
referred  to  committee;  that  committee  re- 
ported and  recommended  that  petitioners 
be  expelled  and  all  of  proceedings  taken  by 
senate  upon  report  to  that  committee. — 
French  v.  Senate,  146  Cal.  604,  608,  80  Pac. 
1031. 

12.  Court  takes  judicial  notice  of  acts  of 
legislature,  among  which  are  the  proceed- 
ings by  which  petitioners  were  expelled 
and  which  are  entered  upon  Journal  of  sen- 
ate.— French  v.  Senate,  146  Cal.  604,  80  Pac. 
1031. 

IS.  Extent  of  knowledge. — While  It  is 
often  difficult  to  determine  what  things 
come  within  the  category  of  matters  of 
common  knowledge  of  which  the  courts  can 
take  judicial  notice,  the  doctrine  should  not 
toe  given  so  extensive  an  application  as  to 
leave  little  in  the  average  case  to  be  es- 
tablished by  evidence. — Hohn  v.  Pauly,  11 
Cal.  App.  724.  733,  106  Pac.  266. 

14.  Fire  Insurance  policy— Standard  form 
of— Judicial  notice  of. — In  view  of  the  fact 
that  the  form  of  the  California  standard  Are 
Insurance  policy  is  prescribed  by  statute 
(Stats.  If 09,  p.  404,  I  Henning's  General 
Laws,  3d  ed.,  p.  1144),  the  court  will  take 
judicial  notice  of  its  terms,  and  it  is  there- 
fore not  necessary  to  specially  plead  it, 
under  the  provisions  of  subdivision  2  of 
the  above  section. — Northern  Ins.  Co.  of 
New  Tork  v.  National  Union  Fire  Ins.  Co., 
35  Cal.  App.  481,  170  Pac.  434,  following  the 
doctrine  in  French  v.  Senate  of  California, 
146  Cal.  6064,  2  Ann.  Cas.  756,  69  L.  R.  A. 
<N.  S.)  556,  80  Pac.  1031. 


15.  Homesteads  —  Use    of    premises. — In 

action  involving  character  of  premises  se- 
lected as  a  homestead,  the  court  should  not 
take  judicial  knowledge  that  most  of  the 
farms  and  houses  throughout  a  mountain- 
ous country  afford  accommodations  to  trav- 
elers, and  should  thus  be  classed  as  hotels 
'  or  lodging  houses  as  well  as  homes. — Hohn 
v.  Pauly,  11  Cal.  App.  724,  733,  106  Pac.  266. 

16.  Improvement  of  streets  of  San  Fran- 
cisco.— Courts  take  judicial  notice  of  statute 
under  which  any  improvements  of  streets 
in  city  and  county  of  San  Francisco  have 
been  made. — Conlin  v.  Board  of  Supervisors, 
99  Cal.  17,  23,  37  Am.  St.  Rep.  17,  21  L.  R.  A. 
474,  33  Pac.  763. 

17.  Incorporation  of  city. — Court  will 
take  Judicial  notice  that  an  incorporated 
city  is  incorporated. — Bryan  v.  Abbott,  131 
Cal.  222,  225,   63  Pac.  369. 

18.  Insurance  loss— Standard  time— Judi- 
cial notice. — In  view  of  the  enumeration  in 
subdivision  8  of  the  above  section  of  the 
measure  of  time,  under  a  policy  of  insur- 
ance against  loss  from  robbery  and  burg- 
lary between  specified  hours,  the  parties 
must  be  held  to  have  contracted  with  refer- 
ence to  standard  time,  where  in  that  part 
of  the  policy  which  Axes  the  attaching 
and  termination  of  the  insurance  Is  specified 
that  standard  time  should  control,  and  the 
court  will  take  Judicial  notice  of  the  begin- 
ning and  the  termination  of  the  hours  dur- 
ing which  loss  from  robbery  and  burglary 
are  Insured  against. — Bank  of  Fruit  vale  v. 
Fidelity  &  Casualty  Co.  of  New  York,  36  Cal. 
App.  666,  170  Pac.  852,  approving  the  doc- 
trine as  to  control  of  standard  time  in 
Rochester  German  Ins.  Co.  v.  £easlee-Gaul- 
bert  Co.,  120  Ky.  752,  9  Ann.  Cas.  324.  1 
L.  R.  A.  (N.  S.)  364,  87  S.  W.  115,  89  S.  W. 
3;  State  v.  Johnson,  74  Minn.  381,  77  N.  W. 
293;  Salt  Lake  v.  Robinson,  39  Utah  260, 
Ann.  Cas.  1913E,  61,  35  L.  R.  A.  (N.  S.)  610, 
116  Pac.  442;  Globe  &  Rutgers  Fire  Ins.  Co. 
v.  David  Moffat  Co.,  83  C.  C.  A.  91,  154 
Fed.    13. 

See  note  1  L.  R.  A.   (N.  S.)   364. 

As  to  actual  or  conventional  time  as  gov- 
erning   transactions    and    proceedings*    see 

notes  9  Ann.  Cas.  829;  Ann.  Cas.  1913E,   68. 

As  to  standard  or  solar  time  as  the  cri- 
terion In  determining  questions  dependent 
upon  time,  see  note  35  L.  R.  A.   (N.  S.)  611. 

19.  Judgments— Introducing  evidence  of. 

— If  a  party,  relying  on  judgment  of  any 
court  of  this  state,  or  of  United  States,  may 
abstain  entirely  from  producing  record,  or 
indeed  any  evidence  of  such  Judgment  and 
may  require  court  to  ascertain  fact  for  it- 
self, then  great  and  hitherto  unnoticed 
change  in  rules  of  evidence  has  been 
wrought  by  above  section  (dis.  op.  Van 
Fleet.  J.). — Southern  Pac.  R.  Co.  v.  Painter, 
113  Cal.   247,   256,   45   Pac.  320. 

20.  Where  an  agreed  statement  inciden- 
tally refers  to  case  reported  in  United  State* 
reports  giving  volume  and  page,  but  no 
facts  are  stated  showing  that  plaintiff  was 


3481 


fc  1875 


CERTAIN   FACTS  ASSUMED   TO  BE  TRUE. 


IPt.  IV, 


party  to  that  action  or  what  Issues  therein 
were  or  whether  court  had  Jurisdiction,  it 
does  not  furnish  evidence  upon  which  find- 
ing: of  estoppel  by  judgment  should  be  pred- 
icated.— Southern  Pac.  R.  Co.  v.  Painter,  113 
Cal.  247,  256,  45  Pac.  320  (dis.  op.  Van 
Fleet,  J.). 

21.  Judicial  assumption  —  Streets  are 
post-roads. — Under  this  authority  the  court 
assumes  Judicially  that  the  streets  of  the 
city  of  Los  Angeles  are  post-roads  within 
the  meaning:  of  section  3964  Revised  Stat- 
utes United  States. — Western  Union  Tel. 
Co.  v.  Hopkins,  160  Cal.  112,  116  Pac.  657. 

22.  Judicial  notice— Court  records— Limi- 
tation.— The  rule  that  courts  will  take  Ju- 
dicial notice  of  their  own  records  is  limited 
to  proceedings  in  the  same  case;  hence  the 
supreme  court  will  not  judicially  know  that 
since  the  appeal  of  the  case  before  them, 
the  Judgment  on  which  the  case  was  founded 
has  been  reversed,  where  such  fact  is  not 
shown  by  the  record.  It  is  well  settled  that 
courts  can  not  in  one  case  take  judicial  no- 
tice of  their  records  in  a  different  case. — 
Sewell  v.  Price,  164  Cal.  266,  128  Pac.  407, 
410. 

As  to  Judicial  notice  in  general,  see  notes 

11  Am.  Dec.  780-786;  13  Am.  Dec.  192,  193; 
89   Am.   Dec.    663-697;    49   Am.   Dec.   201-207; 

12  Am.  St.  Rep.  353;  82  Am.  St.  Rep.  439- 
445;  91  Am.  St.  Rep.  741. 

23.  Same— Of  discoveries  and  Inventions. 

—The  courts  take  notice  of  discoveries  and 
inventions  that  have  become  of  common  and 
general  use,  such  as  the  telephone. — Union 
Const.  Co.  v.  Western  Union  Tel.  Co.,  163 
Cal.  298,  126  Pac.  242. 

24.  Same— Of  reports  of  Debris  Commis- 
sion and  of  state  engineers. — The  report  of 
the  California  Debris  Commission,  known 
as  House  Document  No.  81  of  the  Sixty- 
second  Congress,  having:  been  approved  by 
the  statutes  of  this  state  courts  will  take 
Judicial  notice  of  such  report  as  well  as 
of  the  reports  of  state  engineers  which  have 
been  adopted  by  statutes  of  the  state. — 
Gammon  v.  McKevitt,  —  Cal.  App.  — ,  195 
Pac.  726. 

2ft.  Same— Of  significance  of  words  "trial 
balance." — Under  the  provisions  of  subdivi- 
sion 1  of  the  above  section  a  trial  court 
will  take  judicial  notice  of  the  true  signifi- 
cance of  the  words  "trial  balance,"  and,  if 
need  be,  may  resort  to  its  aid  in  appropri- 
ate books  or  documents  of  reference. — 
Ferro  v.  Lagomarsino,  55  Cal.  App.  741,  188 
Pac.  626. 

26.  Same— Of  topography  of  county. — It 
is  a  fact,  of  which  the  court  may  well  take 
Judicial  notice,  that  there  is  no  county  in 
this  state  in  which  it  Is  practical  to  serve 
all  of  its  inhabitants  with  water  by  means 
of  one  system  of  works.  The  topography 
will  not  permit  it. — San  Joaquin  &  Kings 
River  Canal  A  Irr.  Co.  v.  Ste Vinson,  164  Cal. 
221,  128  Pac.  924. 

27.  Same— Under  subdivision  1— Of  ab- 
breviations   commonly    used. — Courts    take 


Judicial  notice  of  the  meaning:  of  abbrevia- 
tions of  words  commonly  used;  and  it  is  held 
in  this  case  that  there  is  no  merit  in  the 
contention  that  abbreviations  used  to  desig- 
nate the  official  capacity  in  which  the  pres- 
ident and  secretary  of  a  corporation  signed 
a  promissory  note  were  insufficient  to  show 
such  official  capacity. — Union  Trust  Co.  v. 
Ensign-Baker  Refining  Co.,  29  Cal.  App.  641, 
157  Pac.  618. 


—Under  subdivision 
atlon  of  local  option  law. — The  operation  of 
the  Wyllie  Local  Option  Law,  in  that  a 
given  city,  town,  or  district  is  "no  license" 
territory,  is  not  a  fact  "established  by  law" 
of  which  Judicial  notice  will  be  taken. — 
People  v.  Mueller,  168  Cal.  621,  L.  R.  A. 
1915B,   788,   143   Pac.   748. 


29.  Same— Under  subdivision  S— Of  acta 
of  legislature,  own  acts,  etc. — The  rule  that 
courts  will  take  judicial  notice  of  their  own 
records  is  limited  to  proceedings  in  the 
same  case,  hence  the  supreme  court  will  not 
judicially  know  that  since  the  appeal  of  the 
case  before  it  the  judgment  on  which 
the  case  was  founded  has  been  reversed, 
where  such  fact  is  not  shown  by  the  record. 
It  is  well  settled  that  courts  can  not  in  one 
case  take  judicial  notice  of  their  records  In 
a  different  case. — Sewell  v.  Price,  164  Cal. 
265.  128  Pac.  407,  410. 

SO.  In  a  controversy  over  tide-lands  sit- 
uated within  the  bay  of  San  Pedro,  in  which 
the  city  of  Los  Angeles  was  substituted  as 
a  defendant  in  place  of  the  city  of  Wilming- 
ton, the  court  will  take  judicial  notice  of 
the  act  of  legislature  of  May  1,  1911,  passed 
pending  the  suit,  granting  to  the  city  of  Los 
Angeles  all  the  right,  title*  and  interest  of 
the  state  in  all  the  tide  and  submerged 
lands  within  the  city's  boundaries,  as  then 
constituted,  in  trust  for  certain  enumerated 
uses  and  purposes  of  public  navigation  and 
commerce,  the  lands  subject  to  the  contro- 
versy being  among  those  so  granted,  and 
will  consider  such  city  as  successor  to  the 
state  for  all  the  purposes  of  the  suit. — Pat- 
ton  v.  Los  Angeles,  169  Cal.  521,  147  Pac.  141. 

31.  Courts  will  taice  judicial  notice  of 
their  records  and  officers.  Judicial  notice  Is 
based  upon  convenience  and  expediency  and 
its  application  is  not  confined  to  courts  of 
record. — Anderson  ▼.  Board  of  Dental  Ex- 
aminers, 27  Cal.  App.  336,  149  Pac.  1006. 

* 

82.     Same— Under   subdivision  8— Of   laws 

of  nature. — It  is  a  fact,  of  which  the  court 
may  well  take  judicial  notice,  that  there  is 
no  county  in  this  state  in  which  It  is  prac- 
tical to  serve  all  of  its  inhabitants  with 
water  by  means  of  one  system  of  works. 
The  topography  will  not  permit  it. — San 
Joaquin  &  Kings  River  Canal  &  Irr.  Co.  v. 
Stevinson.  164  Cal.  221,  128  Pac.  924. 

33.  Judicial  notice  will  be  taken  of  the 
operation  of  the  natural  law  of  gravity  in 
the  matter  of  the  flow  of  water. — Miller  & 
Lux  v.  Enterprise  Canal  &  Land  Co.,  169 
Cal.   415,   147   Pac.    567. 
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34.  Judicial  notice  will  be  taken  of  such 
explosives  as  gas,  kerosene,  gunpowder  and 
dynamite.— Schmidt  v.  Union  Oil  Co.,  27  Cal. 
App.  366.   149  Pac.  1014. 

35.  Courts  can  not  judicially  say  that  an 
electric  welding  machine  in  operation  in  a 
public  street  will  or  will  not  frighten  ordi- 
narily gentle  horses. — Fallon  v.  United  Rail- 
roads, 28  Cal.  App.  60,  151  Pac.  290. 

36.  Judicial  notice  can  not  be  taken  that 
the  flow  of  water  in  one  well  is  evidence  of 
a  like  flow  in  another  well  of  different 
depth,  a  mile  or  so  distant. — Fairbanks, 
Morse  &  Co.  v.  Zimmerman,  30  Cal.  App.  81, 
157  Pac.  509. 

37.  Same  —  Same  —  Of  expectancy  and 
mortality  tables. — Courts  take  judicial  no- 
tice of  the  standard  tables  of  life  expect- 
ancy, and  so  of  course  take  Judicial  notice 
of  the  tables  that  are  standard  tables,  and 
any  such  table  satisfactory  to  the  court 
may  be  introduced  without  foundation 
proof. — Froeming  v.  Stockton  Elec.  R.  Co., 
171  Cal.  401,  153  Pac.  712. 

38.  Courts  may  take  judicial  notice  of 
the  mortality  tables  in  common  use. — Dick- 
inson v.  Southern  Pac.  Co.,  172  Cal.  727,  158 
Pac.  183. 


39.  Same  Same— Of  science  and  Inven- 
tion, when. — The  courts  take  notice  of  dis- 
coveries and  inventions  that  have  become 
of  common  and  general  use,  such  as  the 
telephone. — Union  Const.  Co.  v.  Western 
Union  Tel.  Co.,  163  Cal.  298,  125  Pac.  242. 

40.  Same— 'Same— Of  time*  measure  of. — 

•  The  court  may  take  judical  notice  that  a 
particular  date  of  a  month  fell  on  a  named 
day. — People  v.  Rudolph,  28  Cal.  App.  683, 
153  Pac.  721. 

41.  Journal*    of   senate    and    assembly. — 

Original  journals  of  clerks  of  assembly  and 
senate,  and  journals  published  as  required 
by  constitution,  may  come  within  scope  of 
Judicial  knowledge  (held  but  not  decided). — 
Oakland  Pav.  Co.  v.  Hilton,  69  Cal.  479,  495, 
11  Pac.  3. 

42.  Laws  relating*  to  tax-deeds. — Courts 
take  Judicial  notice  of  laws  relating  to  pro- 
ceedings leading  up  to  execution  of  tax-deed, 
and  if  tax-deed  recites  performance  of  acts 
required  by  law,  burden  of  proving  non- 
compliance is  cast  upon  those  who  attack 
regularity  of  several  essential  acts. — Car- 
penter v.  Shinners,  108  Cal.  359,  364,  41  Pac. 
473. 

**•  Legal  expression*  In  constitution  and 
law*. — Courts  must  decide  as  matter  of  law 
"hat  framers  of  constitution  intended  by 
terms  they  have  employed,  and  construction 
Siven  does  not  depend  upon  evidence  in  par- 
ticular case,  but  gives  effect  to  rule  that 
courts  take  Judicial  notice  of  true  meaning 
of  all  legal  expressions  and  terms  used  in 
constitution  and  acts  of  legislature. — Sheeny 
v-  Shinn,  108  Cal.  325,  329,  37  Pac.  393. 

n  ♦?"    Ij°**t,°»    of   1©*-— In    form    by    legal 

»ction,  which  renders  ocular  that  which  is 

ccult,  we  know  that  lot  described  in  com- 


plaint is  lot  marked  "4"  on  the  diagram. 
This,  it  seems  to  me,  is  carrying  doctrine 
of  Judicial  notice  further  than  is  sustained 
by  precedents  (dis.  op.  McKinstry,  J.). — 
Brady  v.  Page,  59  Cal.  52,"  67. 

46.  Mathematics— Science  of  mensuration 
is  branch  of  pure  mathematics,  with  which 
court  is  presumed  to  be  acquainted  and  of 
which  it  takes  Judicial  notice. — Scanlan  v. 
San  Francisco  &  S.  J.  V.  R.  Co.,  6  Cal. 
Unrep.  210,  55  Pac.  694. 

46.     Mean*  of  acquiring  knowledge. — The 
judicial  notice  which  courts  take  of  matters 
of    fact    embraces    those    facts    which    are 
within  common  knowledge  of  all,  or  are  of 
such   general  notoriety  as  to  need  no  evi- 
dence in  their  support,  and  also  those  mat- 
ters which  do   not  depend  upon   weight  of 
conflicting  evidence,  but  are  in  their  nature 
fixed  and  uniform,  and  may  be  determined 
by   inspection,   as   of  public  documents;   or 
by  demonstration,  as  in  calculations'  of  an 
exact    science.      If    these    matters    are    not 
within  personal  knowledge  of  judge  he  is 
authorized   to  avail   himself  of  any  source 
of  information  which  he  may  deem  authen- 
tic, either  by  inquiring  of  others  or  by  ex- 
amination of  books,  or  by   receiving  testi- 
mony of  witnesses.   As  this  knowledge  does 
not    depend    upon    weight    of   evidence    nor 
determination  by  consideration  of  credibility 
of  witnesses  when  court  has  stated  to  Jury 
fact  of  which  it  takes  Judicial   knowledge, 
correctness  of  such  statement  is  not  to  be 
controverted  or  set  aside  on  an  appeal  by 
affidavits  which  are  merely  contradictory. — 
People  v.  Mayes,   113   Cal.   618,   626,  45   Pac. 
860.     See  Rogers  v.  Cady,  104  Cal.  288,  290, 
43  Am.  St.  Rep.  100,  38  Pac.  81. 

47.  If  duty  is  imposed  upon  judge  and  it 
is  necessary  to  procure  information  as  to 
matters  of  fact  from  another  judge  to  en- 
able him  to  discharge  such  duties  intelli- 
gently, and  no  means  are  provided  by  stat- 
ute by  which  he  can  obtain  information,  he 
can  legally  resort  to  inquiry  of  such  judge. 
This  comes  within  range  of  inquiry  allowed 
to  court  in  matters  of  judicial  knowledge. — 
Cummings  v.  Conlan,  66  Cal.  403,  412,  5  Pac. 
796,  903. 

48.  In  order  to  remove  possibility  of 
doubt  upon  any  of  the  matters  enumerated 
in  subdivisions  2  and  3,  court  may  resort  for 
its  aid  to  appropriate  books  and  documents 
of  reference. — Davis  v.  Whidden,  117  Cal. 
618,  623,  49  Pac.  766. 

Aa  to  method  of  Informing  court  or  re- 
freshing his  memory  as  to  laws  of  nature, 
etc.,  see,  ante,  §  1827  and  note. 

49.  Mexican  grant— Vacation  of  decree 
confirming. — The  court  will  take  judicial  no- 
tice of  vacation  of  decree  confirming  Mexi- 
can grant,  as  it  is  an  act  of  judicial  depart- 
ment of  government  of  United  States. — 
Ohm  v.  City,  etc.,  San  Francisco,  3  Cal. 
Unrep.  314,  25  Pac.  155.  See  Sharon  v. 
Sharon,  79  Cal.  633,  697,  22  Pac.  126,  131; 
Romero  v.  United  States,  68  U.  S.  (1  Wall.) 
721,  742,  17  L.  ed.  627. 


8483 


81875 


CERTAIN   PACTS  ASSUMED  TO  BE  TRUE. 
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BO.     New  trial— Change  of  Judge*.— As  to 

propriety  and  necessity  of  Judge  before 
whom  motion  for  new  trial  comes,  inquir- 
ing of  his  predecessor  and  ascertaining 
from  his  notes  what  testimony  was  given 
before  him,  see  discussion  in  Cummings  v. 
Conlan.  66  Ct.l.  403,  412,  6  Pac.  796,  903. 

51.  Non-official  report*  of  decisions  — 
Variance. — Where  an  instruction  was  based 
upon  supposed  authority  of  case  as  reported 
in  Pacific  Reporter,  but  passage  does  not 
occur  in  opinion  as  reported  in  California 
reports,  it  must  be  presumed  that  omission 
was  intentional.— Hines  v.  Miller,  122  Cal. 
517,  519,  55  Pac.  401;  People  v.  O'Brien,  130 
Cal.  1,  6,  62  Pac.  297. 

52.  Notaries  public  —  Seals  of  —  Judicial 
notice  of  taken  by  courts.  —  Pardee  v. 
Schanzlin,  3  Cal.  App.  597,  86  Pac.  812. 

53.  Ordinance*  of  municipal  corporation* 
—In  general. — Courts  can  not  take  judicial 
notice  of  ordinances  of  municipal  corpora- 
tions or  of  time  when,  if  passed,  they  take 
effect. — Carpenter  v.  Shinners,  108  Cal.  359, 
364,  41  Pac,  473.  See  Lucas  v.  San  Fran- 
cisco, 7  Cal.  463,  475;  Napa  v.  Easterby,  61 
Cal.  509,  517;  Haven  v.  The  New  Hampshire 
Asylum,  13  N.  H.  532;  Harker  v.  Mayor  of 
New  York,  17  Wend.  (N.  Y.)  199. 

54.  Same — Municipal  court  ha*  knowledge 

of. — A  municipal  court  Instituted  for  ex- 
press purpose  of  enforcing  municipal  ordi- 
nances which  are  peculiar  law  of  that  forum, 
are  bound  to  take  notice  of  their  existance. 
—Ex  parte  Davis,  115  Cal.  445,  447,  47  Pac. 
258;  State  v.  Leiber,  11.  Iowa  407;  Town  of 
Laporte  v.  Goodfellow,  47  Iowa  572;  City  of 
Solomon  v.  Hughes,  24  Kan.  154;  City  of 
McPherson  v.  Nichols,  48  Kan.  430,  29  Pac. 
679. 

See  note  89  Am.  Dec.  668,  669. 

55.  Pleading;*  —  Not    required    to    allege 
fact*  of  which  court  take*  Judicial  notice, — 

Such  facts  will  be  considered  by  court,  al- 
though not  pleaded. — French  v.  Senate,  146 
Cal.  604,  607,  80  Pac.  1031.  See  Mullan  v. 
State,  114  Cal.  578,  581,  34  L.  R.  A.  262,  46 
Pac.  670;  People  ex  rel.  Drake  v.  Mahaney, 
13  Mich.  481. 

56.  In  action  against  the  state  the  com- 
plaint must  be  regarded,  under  above  sec- 
tion, as  laying  before  the  court  whatever 
of  authority  there  may  exist  in  the  law  for 
the  plaintiff's  employment  to  the  same  ex- 
tent as  if  such  authority  were  expressly 
alleged.-— Mullan  v.  State,  114  Cal.  578,  582, 
34  L.  R.  A.  262,  46  Pac.  670,  See  Whiting 
v.  Townsend,  57  Cal.  515;  Faekler  v.  Wright, 
86  Cal.  210,  24  Pac.  996;  Cole  v.  Segraves,  88 
Cal.  105,  25  Pac.  1109. 

57.  Public  lands— Acta  of  official*. — Acts 
of  the  governor  or  other  state  official  in 
claiming  lands  as  lands  belonging  to  the 
state  and  in  reality  swamp  and  overflow 
lands,  although  not  represented  as  such  on 
the  official  plats  of  the  United  States  sur- 
vey, are  matters  of  judicial  notice. — Foss  v. 
Johnstone,   158  Cal.   119,   110  Pac.   294. 


58.  Settling-  statement — Chance  of  Judge. 

— If  party  in  his  notice  of  intention  to  move 
for  new  trial  had  stated  that  it  would  be 
made  upon  statement  of  case  and  had  pre- 
pared and  certified  such  statement  in  man- 
ner and  within  time  prescribed  in  code, 
judge  who  tried  case  and  made  decision  ex- 
cepted to  is  proper  person  to  settle  such 
statement,  whether  at  time  it  is  presented 
to  him  for  settlement  he  is  judge,  or  has 
ceased  to  be  one. — Cummings  v.  Conlan,  66 
Cal.  403,  5  Pac.  796,  903. 

59.  Special    holidays  —  Declared    by    the 

governor  subsequent  to  the  San  Francisco 
earthquake  and  conflagration  of  April  18. 
1906,  must  be  taken  notice  of  judicially  by 
the  courts  and  also  the  fact  that  the  time 
of  performance  of  certain  contracts  was 
thereby  extended. — Poheim  v.  Meyers,  9  Cal. 
App.  31,  35,  98  Pac.  65. 

60.  Statute  —  Variance   between    original 

and  printed. — If  there  is  any  variance  be- 
tween an  act  as  found  in  printed  volume  of 
statutes  and  original,  as  enrolled  and  de- 
posited with  secretary  of  state,  latter  must 
prevail.  In  absence  of  original  act,  copy 
certified  by  its,  legal  custodian  as  correct 
must  be  accepted  as  highest  proof  of  its 
terms. — McLaughlin  v.  Menotti,  105  Cal. 
572,  674,  38  Pac.  973. 

61.  Superior  judges—  Date  of  the  acces- 
sion to  office  as  well  as  the  official  signa- 
ture of  each  superior  judge  must  be  taken 
judicial  notice  of  by  all  the  courts  of  the 
state. — People  v.  Knoblock,  11  Cal.  App.  333, 
335.   104   Pac.   1012. 

62.  Where  bill  of  exceptions  is  settled 
by  Judge  who  did  not  take  office  until  after 
the  making  of  the  order  through  which  the 
bill  is  taken,  the  appellate  court  will  take 
judicial  notice  of  the  time  such  judge  took 
office  and  that  he  was  not  a  superior  judge 
at  the  time  of  the  making  of  the  order,  and. 
therefore,  could  not  have  presided  or  made 
the  order. — People  v.  Knoblock,  11  Cal. 
App.   333,   335,   104   Pac.  1012. 

6a.  Supreme  court  of  United  States- 
Opinion  of. — The  courts  of  several  states 
take  Judicial  notice  of  opinion  of  supreme 
court  of  United  States  and  of  law  as  de- 
clared therein  in  same  way  and  to  same 
extent  that  superior  courts  of  this  state 
take  judicial  notice  of  opinions  of  this 
court. — Southern  Pac.  R.  Co.  v.  Painter,  113 
Cal.   247,   253,   45   Pac.   320. 

64.  Streets  and  their  relation  to  each 
other. — In  street  assessment  court  takes 
judicial  notice  of  streets,  of  their  relation 
to  each  other,  and  of  directions  in  which 
they  run. — Brady  v.  Page,  69  Cal.  52,  65. 

65.  Same  —  Limitation  of  rule. — Courts 
can  not  take  judicial  notice  of  existence  of 
street  that  has  been  opened  or  adopted  by 
municipal  ordinance,  without  proof  of  pas- 
sage of  such  ordinance. — Diggins  v.  Harts- 
horne,  108  Cal.  154.  158,  41  Pac.  283. 

66.  When  dedication  of  streets  is  dis- 
puted, courts  do  not  take  judicial  notice  of 
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existence  and  location  of  streets,  but  de- 
termine fact  of  dedication  upon  sufficiency 
of  evidence  to  establish  it. — Biggins  -v. 
Hartshorne,  108  Cal.  154,  158,  41  Pac.  283. 

07.  Same — "V»n  Nni  Map." — In  Whit- 
ing v.  Quackenbush,  54  Cal.  306,  it  was  held 
that  Inasmuch  as  the  Van  Ness  map  had 
been  made  official  by  an  act  of  legislature, 
streets  designated  thereon  had  been  "es- 
tablished by  law,"  and  that  courts  would 
take  judicial  notice  of  them;  and  in  Brady 
v.  Page,  69  Cal.  62,  55,  it  was  further  held 
that  in  taking  judicial  notice  of  these 
streets  courts  would  take  judicial  notice 
of  their  relation  to  each  other  and  of  di- 
rections in  which  they  run.  It  has  never 
been  held,  however,  that  court  would  by 
its  judicial  knowledge  determine  whether 
space    set    apart    upon    map    for    street    is 


correctly  located  upon  ground,  or  when  line 
of  such  street  as  boundary  is  disputed,  fix 
it  without  evidence. — Digglns  v.  Harts- 
horne, 108  Cal.  154,  158,  41  Pac.  283. 

68.  Township  —  Location  of. — Court  will 
take  judicial  notice  of  what  county,  town- 
ship 4  south,  range  9  west  of  San  Bernar- 
dino base  and  meridian  is  in. — Faekler  v. 
Wright,   86   Cal.    210,   211,   24   Pac.    996. 


United  States  statutes — Public  lands. 

— Court  will  take  judicial  notice  of  United 
States  statutes  section  2477,  granting 
rights  to  lay  out  public  highways  over  pub- 
lic lands,  but  courts  can  not  judicially  know 
that  lands  in  controversy  constituted  part 
of  public  domain  at  certain  date. — Schwerd- 
tle  v.  Placer  Co.,  108  Cal.  589,  592,  41  Pac. 
448. 


CHAPTER  II. 


WITNESSES. 


ft  1878. 
§  1879. 


I  1880. 


Witnesses  defined. 

All  persons  capable  of  perceptions 
and  communication  may  be  wit- 
nesses. 

Persons  who  can  not  testify. 


1 1881. 

§  1882. 

§  1883. 
§  1884. 


Persons  can  not  be  examined  in  cer- 
tain relations. 

When  privileged  persons  must  tes- 
tify.    [Repealed.] 

Judge  or  a  juror  may  be  witness. 

When  an  interpreter  to  be  sworn. 


§  1878.  WITNESSES  DEFINED.  A  witness  is  a  person  whose  declaration 
under  oath  is  received  as  evidence  for  any  purpose,  whether  such  declaration 
be  made  on  oral  examination,  or  by  deposition  or  affidavit. 

History:     Enacted  March  11,  1872. 


WITNESS,  WHO  IS. 

1.  Dying  declaration — Person  making. 

2.  Interpreter  as  witness. 

1.     Dying    declaration  —  Person    making 

dying;  declaration  which  is  admitted  on 
trial  is  not  "witness"  on  trial,  either 
within  this  definition  or  within  common 
acceptation  of  word  "witness";  a  jury 
might  well  have  understood  that  Instruc- 
tion as  to  their  right  to  reject  or  disregard 
testimony  "of  any  witness"  referred  solely 
to  those  whose  testimony  had  been  re- 
ceived under  oath  on  trial,  and  particularly 
would   this  -be   so   when   separate  and   dis- 


tinct instruction  was  given  as  to  dying 
declaration. — People  v.  Thomson,  146  Cal. 
717,  728,   79  Pac.  485. 

Aa  to  dying-  declarations  generally,  see, 
ante,   §§  1823,  1870  and  notes. 

Aa  to  dying   declaration*  In  general,  see 

Kerr's  Cyc.  Pen.  Code,  2d  ed.,  §  187  and  note* 
Part  IV. 

2.  Interpreter  aa  wltneas. — An  interpre- 
ter is  witness  who  must  be  sworn  and  state 
under  oath  to  jury  what  other  witness  said, 
and  this  is  testimony. — People  v.  Lem  Deo, 
132  Cal.   199,   201,   64    Pac.   265. 

See,  post,  §  1884,  note  par.  6. 


§  1879.  ALL  PERSONS  CAPABLE  OF  PERCEPTIONS  AND  COMMUNI- 
CATION MAY  BE  WITNESSES.  All  persons,  without  exception,  otherwise 
than  is  specified  in  the  next  two  sections,  who,  having  organs  of  sense,  can 
perceive,  and,  perceiving,  can  make  known  their  perceptions  to  others,  may  be 
witnesses.  Therefore,  neither  parties  nor  other  persons  who  have  an  interest 
in  the  event  of  an  action  or  proceeding  are  excluded;  nor  those  who  have  been 
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convicted  of  crime;  nor  persons  on  account  of  their  opinions  on  matters  of 
religious  belief;  although,  in  every  case  the  credibility  of  the  witness  may  be 
drawn  in  question,  as  provided  in  section  eighteen  hundred  and  forty-seven. 
History:   Enacted  March  11,  1872,  founded  on  S3  391,  392,  Practice  Act. 


PERSONS  WHO  MAY  BE  WITNESSES. 

1.  Construction  —  Rules    founded    in    de- 
cency, etc.,  not  abrogated. 

2, 3.  Disqualifications    of    common    law    re- 
moved. 

4.  Same — Tendency  of  the  modern  deci- 

sions. 

5.  Former  rule — Common-law  test  of  com- 

petency— Interest  of  witness. 

6.  Same — Defendant  making  no   defense 

— Joint  tort-feasors. 

7,8.  Same — Interest  of  witness. 
9.  Same — Same — The  test. 
10, 11.  Same — Parties — Amendments    of    law. 

12.  Same — Trustees. 

13.  Same — Vendor  of  land  with  covenant 

of  warranty. 

14.  Same — Vendor  of  personal  property. 

15, 16.  Interest  of  party  as  a  witness. 

17, 18.  Parties,  as  well  as  other  interested  per- 
sons, may  be  witnesses. 

19.  Purpose   of   provisions   of   above   and 

succeeding  sections. 

20.  Same — Common-law  rule  changed. 

21.  Religious     belief     as     affecting     com- 

petency. 

22.  Test  of  competency  is  exception  made 

by  code. 

23.  Witness — Credibility    of  —  Instruction 

as  to. 

As  to  competency  of  Chinaman  as  wit- 
ness, see  note  18  Ann.  Cas.  563. 

1.  Construction— Rules  founded  in  de- 
cency, etc.,  not  abrogated. — Above  section 
was  passed  for  purpose  of  abrogating  com- 
mon-law rule  which  excluded  parties  from 

"testifying  in  their  own  suits  or  where  they 
had  an  interest  in  subject-matter  in  con- 
troversy. It  was  not  intended  to  abrogate 
rules  of  evidence  founded  upon  reason  and 
experience  of  ages,  nor  to  break  down  a 
rule  founded  on  decency,  morality  and 
public  policy. — Estate  of  Mills,  137  Cal.  298, 
303,   70   Pac.   91. 

2.  Disqualifications  of  the  common  law 
removed. — The  above  and  the  two  succeed- 
ing sections  of  this  code  swept  away  nearly 
all  disqualifications  which  had  rendered 
person  incompetent  to  testify  under  amend- 
ments of  1863,  and  by  these  sections  no 
person  is  excluded  from  testifying  because 
of  interest  in  action  or  proceeding  to  which 
he  is  party,  nor  because  of  conviction  for 
crime,  nor  on  account  of  race,  color,  or 
previous  condition  of  servitude. — Ex  parte 
Carpenter,   64   Cal.   267,   270,   30   Pac.   816. 


3.  But  the  fact  that  a  witness  is  inter- 
ested in  the  event  of  the  litigation  is  a 
proper  matter  for  the  trial  court  to  con- 
sider in  weighing  his  testimony. — Ripper- 
dan  v.  Weldy,  149  Cal.  667.  87  Pac.  276,  278. 

4.  Same— Tendency  of  the  modern  deci- 
sions is  against  exclusion  of  witnesses,  and 
many  matters  which  formerly  were  held 
to  render  witness  incompetent  now  only  go 
to  affect  his  credibility. — Peralta  v.  Castro. 
6  Cal.  364,  357. 


5.  Former  rule  —  Common-law  test  of 
competency  —  Interest  of  witness. — Under 
common  law  true  test  of  witness  is  his 
interest;  merely  making  him  party  defend- 
ant, when  he  is  not  interested  in  result  of 
an  issue,  does  not  destroy  his  competency. 
— Gates  v.  Nash,  6  CaL  192,  194.  See  Stock- 
ham  v.  Jones,   10  John.   (N.  Y.)   21. 


6.  Same— Defendant  making  no  defei 
—Joint  tort-feasors. — Where  one  of  de- 
fendants made  voluntary  appearance  but 
interposed  no  defense,  he  was  competent, 
and  we  are  inclined  to  opinion  that  he  was 
so  at  common  law,  especially  as  he  made  no 
objection  to  testifying.  The  plaintiff  may 
call  one  of  adverse  parties  who  are  sued 
as  Joint  tort-feasors,  and  he  is  not  bound 
to  call  all  if  he  call  one. — Rosen baum  v. 
Hernberg,   17   Cal.   602,   604. 


7.  Same— Interest  of  witness. — In  order 
to  exclude  witness  liability  must  be  legal 
and  not  moral;  and  consequent  interest 
present,  certain,  and  vested. — Jones  v.  Love, 
9  CaL  68,  70. 

8.  Under  Practice  Act  testimony  of  wit- 
ness held  properly  excluded  where  it  was 
shown  that  witness  would  be  directly  bene- 
fited by  it  in  having  whatever  Judgment 
was  recovered  applied  to  payment  of  his 
own  liabilities. — Jones  v.  Post,  4  Cal.  14,  15. 


9.  Same— Same— The  temt, — The  test  of 
interest  which  renders  person  incompetent 
as  witness  is  "that  he  will  gain  or  lose  by 
direct  legal  operation  of  Judgment;  or  that 
record  of  judgment  will  be  legal  evidence 
for  or  against  him  in  some  other  action." — 
Peterie  v.   Bugbey,  24  Cal.  419,   423. 

10.  Same— Parties— Amendments   of  law. 

— Under  above  section  of  Practice  Act  party 
could  examine  adverse  party,  who  thereby 
became  competent  as  witness  on  his  own 
behalf.  The  amendment  of  1854  provided 
that  parties  may  be  witnesses  in  their  own 
behalf  in  actions  relating  to  partnership 
accounts  to  prove  vouchers  or  items  of  an 
amount  under  one  hundred  dollars.  In  1861 
an  amendment  permitted  a  party  to  be 
examined  as  witness  in  his  own  behalf  un- 
der certain  limitations. — Davis  v.  Davis, 
26   Cal.   23,   35. 
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11.  The  decision  in  Stnckham  v.  Jones, 
10  John.  (N.  Y.),  22,  61,  breaking  away  from 
•common-law  rule,  was  disregarded  by 
courts  of  New  York  and  Pennsylvania  by 
subsequent  adjudication,  and  reason  for 
excluding  party  stated  to  be  not  on  account 
•of  interest,  but  on  high  grounds  of  public 
policy  and  to  prevent  temptations  to  per- 
jury. The  court  further  add  that  great 
mischief  had  arisen  by  allowing  plaintiff 
to  become  witness,  which  had  become  so 
Intolerable  that  the  court  were  compelled 
to  retrace  their  steps. — Wolf  v.  Finks,  1  Pa. 
St.  439,  441,  quoted  in  Gates  v.  Nash,  6  Cal. 
192,   194. 

12.  Same  —  Trustees.  —  A  mere  naked 
trustee  having  no  beneficial  interest  in 
land,  was  competent  witness. — Peralta  v. 
Castro,    6   Cal.    354,    359. 


IS.  Same— Vendor  of  land  with  cove- 
nant of  warranty  which  runs  with  land 
has  liability  to  all  subsequent  vendees  and 
comes  directly  within  rule  which  renders 
him  incompetent. — Blackwell  v.  Atkinson, 
14  Cal.   470,  472. 

14.  Same     Vendor   of  personal    property. 

— Where  action  concerns  title  to  personal 
property  vendor  is  competent  witness  for 
second  or  any  subsequent  vendee,  the  ob- 
jection going  only  to  his  credibility.  The 
reason  is  that  vendor  is  liable  only  to  his 
immediate  vendee  and  his  interest  too  re- 
mote to  disqualify  him. — Blackwell  v.  At- 
kinson, 14  Cal.   470,   472. 

Aa  to  arrant  jurors  aa  wftneaaea,  see  note 
12  Am.  St.  Rep.  915-919. 

15.  Interest  of  party  as  a  witness. — For 

full  discussion  of  gradual  enlargement  of 
law  permitting  parties  and  others  inter- 
ested in  suit  to  testify. — See  Davis  v.  Davis, 
26  Cal.  23,  36-87. 

16.  Rule  of  common  law  by  which  inter- 
est disqualified  any  person  from  being  wit- 
ness has  been  modified  by  statute.  In  this 
state,  interest  is  no  longer  disqualification, 
and  disqualifications  are  only  such  as  law 
imposes. — Merriman  v.  Wickersham,  141 
Cal.  567,  570,  75  Pac.  180. 

As  to  Jnda-e  or  juror  as  witness,  see,  post, 
f  1883   and  note. 

17.  Parties,  as  well  as  other  Interested 
persons,  may  be  witnesses  compellable  to 
give  testimony,  and  they  may  be  punished 
as  for  contempt  for  disobedience  to  sub- 
poena or  refusal  to  be  sworn  or  answer,  and 
their  complaints  or  answers  may  be  stricken 
out  as  provided  in  section  1991,  post. — 
Wright  v.  Superior  Court,  139  Cal.  469,  472, 
73  Pac.  145. 


18.  There  is  nothing  in  above  section, 
or  the  following  two  sections,  which  makes 
party  to  an  action,  whether  civil  or  crim- 
inal, incompetent  as  witness.  On  contrary, 
ic  is  expressly  declared  that  he  is  not  ex- 
cluded or  rendered  incompetent  except  in 
special  case  mentioned  in  third  subdivision 
of  section  1881,  post. — Ex  parte  Stice,  70 
Cal.  51,  54,  11    Pac.   459. 

19.  Purpose  of  provisions  of  above  and 
succeeding*  sections  is  to  render  competent, 
with  certain  exceptions,  persons  who.  would 
be  incompetent  at  common  law.  Before  the 
code,  a  party  offering  his  books,  though  in- 
competent as  witness  respecting  issues,  was 
competent  to  give  testimony  addressed  to 
court,  going  to  establish  facts  which  ren- 
dered   books    admissible. — Roche    v.    Ware, 

71  Cal.  376.   378,   12  Pac.   284. 

29.     Same— Common-law    rule    changed. — 

The  object  of  above  section  so  far  as  it  re- 
lates to  parties  to  an  action  is  to  change 
common-law  rule,  and  to  render  such  par- 
ties competent  to  testify. — Beal  v.  Stevens, 

72  Cal.  451,  458,  14  Pac.  186. 

21.  Reltgloos  belief  as  affectlna*  compe- 
tency.— While  above  section  specifically 
states  that  no  person  shall  be  excluded  as 
witness  on  account  of  his  opinions  on  mat- 
ters of  religious  belief,  witness  can  not 
be  impeached  on  ground  that  he  entertains 
no  religious  belief. — People  v.  Copsey,  71 
Cal.  548,   650,  12  Pac.   721. 


Test  of  competency  Is  exception  made 
by  code. — Before  person  san  be  held  incom- 
petent, or  his  testimony  excluded,  it  must 
appear  that  he,  or  matter  upon  which  he 
is  to  be  examined,  is  within  provisions  of 
exceptions  noted  In  sections  1880  ad  1881, 
post. — Poulson  v.  Stanley,  122  Cal.  665,  658, 
55  Pac.  605. 

2S.  Witnesses— Credibility  of  —  Instruc- 
tion as  to. — In  an  action  for  personal  in- 
juries received  by  a  boy  riding  a  bicycle 
colliding  with  a  truck,  the  action  being 
brought  by  the  boy  through  his  guardian, 
under  the  provisions  of  the  above  section 
and  section  1958,  post,  it  is  proper  for  the 
trial  court  to  instruct  the  jury  that  in 
weighing  the  evidence  in  arriving  at  their 
determination  they  might  consider  the  fact 
that  the  plaintiff,  suing  the  owner  of  the 
truck  for  injuries  caused  by  the  collision, 
was  interested  in  the  case,  and  also  that 
the  driver  of  the  truck  which  collided  with 
the  plaintiff,  was  interested  "on  his  side  of 
the  cause." — Konig  v.  Lyon,  —  Cal.  App.  — , 
192  Pac.  875. 


§  1880.  PERSONS  WHO  CAN  NOT  TESTIFY.  The  following  persons  can 
not  be  witnesses : 

1.  Those  who  are  of  unsound  mind  at  the  time  of  their  production  for  exam- 
ination. 
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2.  Children  under  ten  yean  of  age,  who  appear  incapable  of  receiving  just 
impressions  of  the  facts  respecting  which  they  are  examined,  or  of  relating 
them  truly. 

3.  [Parties,  etc.,  against  executors,  etc.]    Parties  or  assignors  of  parties  to 

an  action  or  proceeding,  or  persons  in  whose  behalf  an  action  or  proceeding  is 

prosecuted,  against  an  executor  or  administrator  upon  a  claim,  or  demand 

against  the  estate  of  a  deceased  person,  as  to  any  matter  or  fact  occurring 

before  the  death  of  such  deceased  person. 

History:  Enacted  March  11,  1872,  founded  on  $394  Practice  Act; 
amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  381;  April 
16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  112;  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  242,  held  unconstitu- 
tional, see  history,  §  5  ante. 


PERSONS  WHO  CAN  NOT  TESTIFY. 

I.  In  General,  1-7. 

II.  Subdivision   1  —  Persons  of  Unsound 
Mind,  8,  9. 

III.  Subdivision   2  —  Children   Under   Tkn 

Years  of  Age,  10-27. 

IV.  Subdivision  3 — Parties,  or  Assignors, 

Against  Decedent,  28-86. 

I.  In  General. 

1,  2.  Construction  of  section. 

3, 4.  Same — Action   to   declare   a   trust   in 
land. 

5.  Same — Action  to  have  deed  absolute 

declared  a  mortgage. 

6.  Same — Subdivision  2. 

7.  Same — Subdivision  3. 

II.  Subdivision    1  —  Persons    of    Unsound 

Mind. 

8.  Note  of  decedent. 

9.  Review  of  ruling. 

III.  Subdivision   2  —  Children  Under   Ten 

Years  of  Age. 

10, 11.  As  to  construction  of  subdivision  2. 
12- 14.  Burden  of  proving  incompetency. 

15.  Charge  of  assault  with  intent  to  rape      40 

— Girl  of  eight  years.  ' 

16.  Common-law  rule  changed. 

17.  Competency — Court  must  determine. 

18.  Construction  of  subdivision  2. 

19.  Determination  of  competency — Discre- 

tion of  trial  court. 

20.  Same — Decision  of  trial  court  conclu- 

sive. 
21-23.  Discretion    of    court  —  Competency   is 
question  of. 

24.  Evidence  of  incompetency. 

25.  Under  ten  years  of  age— Competency 

to  testify — Discretion  of  trial  court. 

26.  Same — Same — Same  —  Reviewable    for 

abuse,  only. 

27.  Weight  and  effect  of  evidence  is  for 

jury. 

IV.  Subdivision   3 — Parties,  or  Assignors, 

Against  Decedent. 
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28. 


29. 

30. 
31. 
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32. 

33. 
34. 

35. 

36. 

37. 
38. 
39. 
41. 

42. 

43. 

44. 

45. 

46. 

47. 

48. 

50. 
51. 


Action  against  estate  of  decedent — 
Counter-claim  by  administrator — Ad- 
ministrator fs  testimony  inadmis- 
sible. 

Same — On  note  to  physician  for  pro- 
fessional services — Physician  incom- 
petent to  testify. 

Same  —  Same  —  Instructed  verdict  — 
Proper  when. 

Action  against  executor — On  book-ac- 
count— Correctness  of  account — Evi- 
dence —  Plaintiff  incompetent  to 
testify. 

Same — Plaintiff  competent,  when. 

Action  based  upon  fraud  of  deceased. 

Action  for  injury  to  automobile — Mat- 
ters occurring  before  death  of  de- 
fendant. 

Action  on  note  of  deceased  maker — 
Husband  of  plaintiff,  competent 
witness,  when. 

Action  to  quiet  title  —  Brought  by 
plaintiff  against  administrator. 

Amendment  of  law. 

Application  of  section. 

*  *  Assignor ' ' — What  constitutes. 

Books  of  entry  or  account — Foundation 
for  introduction  of. 

Claim  against  estate — By  attorney  for 
services. 

Same — Proof  of  decedent's  handwrit- 
ing—  Plaintiff's  testimony  inadmis- 
sible. 


<  t 


Claim,"  "demand"  —  Meaning  of 
the  terms. 

Codefendant — Can  not  claim  benefit  of 
prohibition. 

Conduct  of  husband  and  wife — As  to 
property. 

Construction   of  subdivision   3 — As  to 
burden  of  proof. 

Same — As    applicable   to    parties   and 
privies,  only. 

Same — As  to  purpose  of  rule. 

Same — * '  A  ny  matter  or  fact  occurring 
before  death  of  deceased.,, 
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52.  Same — Meaning  of  word  "parties." 

53-  55.  Corporations — Officers   and    stockhold- 
ers not  included. 

56.  Same — Discussion  of  cases. 

57.  Decisions  considered. 

58,59.  Demand  in  favor  of  estate  —  Section 
does  not  apply  to. 

60.  Employees,    clerks,    and    agents    em- 

ployed by  party. 

61.  Estoppel — When  can  not  be  set  up. 

62.  Executor    may    call   party — Case    lim- 

ited. 

63.  Family    allowance  —  Application    for, 

not  an  action. 

64.  Father-administrator  —  Competency  as 

witness  to   contents  of   lost  instru- 
ment. 

65.  Instruction  to  jury. 

66.  Joint  debtor   of   deceased — Testimony 

admissible  to  resist  claim. 

67-  69.  Lands — Action    to    determine    interest 
of  deceased  in. 

70.  Letters  written  by  plaintiff. 

71.  Mechanics'    lien  —  Not   claim   against 

estate. 

72.  Nominal  parties  included. 

73.  Objection  to  testimony — Effect  of. 

74.  Parties  to  the  action. 

75.  Power  of  legislature  to  modify  rules 

of  evidence. 

76,  77.  Purpose  of  section. 

78.  Statute  of  limitations. 
79,80.  Stockholder  of  corporation. 

81.  Technical     application     of     rule    not 

favored. 

82.  Testimony  at  former  trial — Hearsay. 

83.  Trust — Action  to  enforce — Competency 

of  witness. 


Same — Testimony  to  establish  and  en- 
force. 


84,  85. 

86.  Voluntary  payment — Party  making. 


I.     IN   GENERAL.. 

1.  Coniitrnctlon  of  aectlon. — The  above 
section  is  held  to  apply  only  to  actions 
upon  such  claims  and  demands  against  de- 
cedent's estate  as  might  have  been  enforced 
against  him  in  his  lifetime  by  a  personal 
action  for  the  recovery  of  money,  and  upon 
which  a  money-Judgment  could  have  been 
recovered. — Myers  v.  Reinstein,  67  Cal.  89, 
7  Pac.  192;  Booth  v.  Pendola.  88  Cal.  36,  23 
Pac.  200,  25  Pac.  1101;  Bernardis  v.  Allen, 
136  Cal.  7,  68  Pac.  110;  Wadleigh  v.  Phelps, 
149  Cal.  627,  87  Pac.  93,  99.  See  Fallon  v. 
Butler.  21  Cal.  24,  81   Am.  Dec.  140. 

See  pars.  16,  47-52,  this  note. 

2.  Compare i  Whitney  v.  Fox,  166  U.  S. 
637.  646,  41  L.  ed.  1145,  1148,  17  Sup.  Ct.  Rep. 
713,  construing  the  Utah  statute,  which  was 
copied  from  the  above  section  of  our  code 
and  arriving  at  a  different  conclusion. 

3.  Same— Action  to  declare  a  trnut  la 
land. — Thus    the   section   does   not   apply   In 


an  action  to  have  a  trust  declared  in  land 
held  by  the  decedent. — Myers  v.  Reinstein, 
67  Cal.  87,  7  Pac.  192. 

4.  Compares  Whitney  v.  Fox,  166  U.  S. 
637,%646,  41  L.  ed.  1145,  1148,  17  Sup.  Ct.  Rep. 
718,  construing  the  Utah  statute  (copied 
from  above  section),  holding  that  statute 
applied  in  such  a  case;  coinciding  with 
the  Utah  supreme  court  and  di Bering  from 
the  California  supreme  court's  construction 
of  the  section.  The  court  say:  "While,  as 
said  by  this  court  in  Coulam  v.  Doull,  133 
U.  S.  216,  233,  33  L.  ed.  596,  601,  10  Sup.  Ct. 
Rep.  253,  it  is  the  ordinary  rule  to  accept 
the  interpretation  by  the  courts  of  the 
country  by  which  it  was  originally  adopted, 
the  rule  Is  not  an  absolute  one,  to  be  fol- 
lowed under  all  circumstances." 

ft.  Same— Actios  to  have  deed  absolute 
declared  a  mortgage  is  also  one  in  which 
the  provision  of  above  section  is  held  not 
to  apply  in  this  state. — Wadleigh  v.  Phelps, 
149  Cal.   627,  87   Pac.   93,   99. 

6.  Same — Subdivision  2. — This  subdivi- 
sion  of  above  section   is  construed  in   Part 

III,  of  this  note. — See  par.  19. 

7.  Same — Snbdlvlaloa  3. — This  subdivi- 
sion of  above  section   is  construed   in   Part 

IV,  of  this   note. — See   pars.   47-52. 

II.  SUBDIVISION    1  — PERSONS    OF    UN- 

SOUND  MIND. 

8.  Note  of  decedent. — The  introduction 
of  note,  with  indorsements  of  payments 
made  thereon  by  decedent.  Is  not  making 
decedent  witness,  and  subdivision  1  of 
above  section  does  not  apply. — Locke  v. 
Klunker,    123   Cal.    231,   239.   55   Pac.   993. 

•    As    to    Insane    persons    an    witnesses,    see 

note  28  Am.   St.   Rep.   942-944. 

».  Review  of  rutin*. — While  the  ruling 
of  the  court  upon  an  objection  to  the  com- 
petency of  the  witness  made  under  subdi- 
vision 1  of  above  section,  is  subject  to  re- 
view, and  In  this  respect  differs  from  like 
rulings  upon  objections  to  the  competency 
of  children  under  ten  years  of  age 
(subd.  2  of  above  section),  which  rulings 
are  not  reviewable,  nevertheless,  from  the 
nature  of  the  case  and  the  fact  that  the 
law  Axes  no  standard  whereby  to  measure 
the  competency  of  a  witness  alleged  to  be 
of  unsound  mind,  the  determination  of  the 
question  is  almost  wholly  in  the  discretion 
of  the  trial  Judge.— People  v.  Harrison,  18 
Cal.  App.   288,   295,   123   Pac.   200. 

III.  SUBDIVISION    2 — CHILDREN   UNDER 

TEN  YEARS   OF  AGE. 

10.     As   ta   construction   of   subdivision  2. 

— The  provision  of  subdivision  2  of  above 
section,  declaring  that  "children"  under 
ten  years  of  age  who  appear  incapable  of 
receiving  Just  Impression  of  facts  respect- 
ing which  they  are  examined,  or  of  relat- 
ing them  truly,  can  not  be  witnesses,  im- 
plies that  it  must  appear  to  trial  Judge  that 
child  is  incompetent  for  reasons  therein 
named,   and,   of   necessity,   requires   his   ca- 


C.  C.  P.— 219 


34811 


ft  1880 


PERSONS  WHO  CAN  NOT  TESTIFY. 


[Pt.IV, 


pacity  to  receive  impression  of  facts,  and 
of  relating  them  truly,  to  be  determined  by 
trial  judge.  Burden  is  upon  person  who 
objects  to  child  being  witness,  to  show 
such  person  incapable,  and  determination  of 
Judge  upon  such  objection  or  examination 
of  child  is  not  matter  for  review,  any  more 
than  is  his  ruling  upon  capacity  of  an 
adult  who  may  be  offered  as  witness.  Fact 
that  testimony  of  child  differs  from  that  of 
other  witnesses  is  not  even  prima  facie  evi- 
dence of  his  incapacity. — People  v.  Craig, 
111  Cal.   460,   469,   44    Pac.   186. 

11.  The  law  does  not  declare  that  chil- 
dren under  ten  shall  not  be  competent  to 
testify,  but  provides  that  their  incompe- 
tency as  such  shall  only  be  declared  when 
to  the  trial  court  it  is  made  to  appear  that 
they  are  incapable  by  reason  of  the  imma- 
ture judgment  necessarily  found  in  chil- 
dren under  ten  years  to  receive  accurate 
impressions  of  the  facts  concerning  which 
they  may  be  called  upon  to  testify  and  to 
state  them  truly. — People  v.  Dunlop,  27 
Cal.    App.    460,    150   Pac.   389. 

12.  Burden    of    proving    incompetency*— 

Under  subdivision  2  of  above  section,  bur- 
den is  upon  person  who  objects  to  child  be- 
ing witness,  to  show  that  he  is  incapable, 
and  determination  of  judge  upon  such  ob- 
jection, and  examination  of  child  is  not 
matter  for  review. — People  v.  Craig,  111  CaL 
460,  469,  44   Pac.  186. 

IS.  The  burden  of  showing  the  incompe- 
tency of  a  child  under  above  section  is  upon 
the  person  who  questions  the  competency, 
and  in  the  absence  of  an  affirmative  show- 
ing of  an  abuse  of  discretion,  the  deter- 
mination of  the  trial  court  as  to  the  compe- 
tency is  conclusive  upon  the  appellate 
.court. — People  v.  Holloway,  28  Cal.  App. 
214,   151  Pac.   975. 

14.  Under  the  provisions  of  subdivision 
2  of  the  above  section,  children  under  ten 
years  of  age  are  not  incompetent  as  wit- 
nesses unless  they  appear  incapable  of  re- 
ceiving Just  impressions  of  the  facts  re- 
specting which  they  are  examined,  or  of 
relating   them   truly;   and    in   a   prosecution 

•charging  the  commission  of  lewd  acts  with 
a  child,  the  burden  of  showing  the  incom- 
petency of  such  child  as  a  witness  is  upon 
the  defendant. — People  v.  Gasser,  34  Cal. 
App.  541,  168  Pac.  157,  following  the  doc- 
trine In  People  v.  Holloway,  28  Cal.  App. 
218.  151  Pac.  975. 

15.  Charge  of  assault  with  Intent  to  rape 
—Girl  of  eight  years. — The  competency  of 
a  girl  of  the  age  of  eight  years  as  prosecut- 
ing witness,  upon  a  charge  of  assault  with 
intent  to  commit  rape,  is  for  the  trial  court 
to  determine  by  the  degree  or  extent  of 
her  understanding  and  knowledge  and  not 
by  her  age,  and  such  determination  must 
depend  upon  the  manner  in  which  she  gives 
her    testimony,    a    test    of    which    is    never 

.available  to  a  court  of  review. — People  v. 
Dunlop,   27   Cal.  App.   460,   150   Pac.   389. 


1*.  Common-law  rule  ehana-ed. — The  rule 
which  formerly  obtained  in  England  that 
as  child  could  not  be  examined  except  under 
oath,  its  evidence  was  excluded  unless  it 
understood  nature  of  an  oath,  Is  not  the 
rule  as  to  competency  in  this  state. — Estate 
of  Johnson,  98  Cal.  531,  549,  21  L  R.  A.  380, 
33  Pac.  460. 

17.  Competency  —  Court  must   determine 

whether  a  witness  is  or  is  not  competent 
by  reason  of  tender  age  and  the  burden  is 
upon  the  person  who  objects  to  the  child 
being  a  witness  to  show  that  he  is  inca- 
pable and  the  determination  of  the  judge 
upon  such  objection  and  examination  of 
the  child  is  not  a  matter  for  review  any 
more  than  is  his  ruling  upon  the  capacity 
of  an  adult  who  may  be  offered  as  a  wit- 
ness.— People  v.  Gregory,  8  Cal.  App.  738, 
744,   97  Pac.  912,  915. 

18.  Construction  of  subdivision  2. — Sub- 
division 2  implies  that  it  must  appear  to 
trial  judge  that  child  is  incompetent  for 
reasons  therein  named,  and  of  necessity 
requires  his  capacities  to  receive  impres- 
sions of  facts  and  of  relating  them  truly, 
is  to  be  determined  by  trial  judge. — People 
v.  Craig,  111  Cal.  460,  469,  44  Pac.  186. 

See  pars.  3-7,  47-52,  this  note. 

10.  Determination  of  competency  —  Dis- 
cretion of  trial  court. — The  determination 
of  the  court  as  to  the  competency  of  a 
child  under  ten  is  a  question  so  much  in 
the  discretion  of  the  trial  court  as  to  be 
hardly  reviewable. — People  v.  Dunlop,  27 
CaL  App.  460,  150  Pac.  389. 

As  to  discretion  of  court,  see  pars.  21,  23, 
this  note. 

20.  Same— Decision  of  trial  court  con- 
clusive.— In  a  case  in  which  the  trial  judge 
examines  a  witness  under  ten  years  of 
age  before  permitting  such  child  to  give 
testimony  in  the  case,  and  It  appears  to 
the  judge  from  such  examination  that  such 
witness  is  capable  of  relating  intelligently 
the  facts  respecting  which  the  child  is 
about  to  be  examined,  and  that  witness  ap- 
pears to  understand  the  obligations  of  an 
oath  or  the  consequences  following  the 
giving  of  false  testimony,  the  decision  of 
the  trial  court  that  such  child  is  competent 
to  testify  as  a  witness,  is  conclusive  upon 
an  appellate  court,  unless  the  record  clearly 
shows  an  abuse  of  discretion  in  the  deci- 
sion of  the  question. — People  v.  Thourwald, 
46  Cal.  App.  261,  189  Pac.  124. 

21.  Discretion  of  court— Competency  is 
question  of. — There  is  no  precise  age  at 
which  child  can  be  regarded  as  absolutely 
disqualified  from  testifying,  and  therefore 
question  has  been  wisely  left  to  discretion 
of  court. — Estate  of  Johnson,  98  Cal.  531, 
549,  21  L.  R.  A.  380,  33  Pac.  460. 

As   to   conclusiveness   of   court's   decision, 

see  par.   20.  this  note. 


As     to     dlHcretlon     being     reviewable 
abuse  only,  see   par.  26,  this  note. 
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22.  Whether  or  not  infant  on  account  of 
age  is  an  incompetent  witness  is  question 
within  discretion  of  court.  Court  having 
determined  that  such  person  is  competent 
witness,  weight  and  effect  of  his  testimony 
Is  properly  left  to  Jury. — People  v.  Brad- 
ford, 1  Cal.  App.  41,  43,  81  Pac.  712. 

23.  Testimony  of  child  upon  whom  of- 
fense is  charged  to  have  been  committed 
is  admissible.  Whether  or  not  she  was  an 
incompetent  witness  on  account  of  her  age 
was  question  within  discretion  of  court. — 
People  v.  Stouter,  142  Cal.  146,  151,  75  Pac. 
780. 

24.  Evidence  of  incompetency. — A  child's 
testimony  differing  from  that  of  other  wit- 
nesses is  not  even  prima  facie  evidence  of 
his  incapacity.  Such  difference  is  fre- 
quently found  in  testimony  of  adult  wit- 
nesses.— People  v.  Craig,  111  Cal.  460,  469, 
44  Pac.  186. 


Under  ten  yearn  of  age— Competency 
to  testify— Discretion  of  trial  court. — Un- 
der the  provisions  of  subdivision  2  of  the 
above  section  the  competency  of  a  child 
under  the  age  of  ten  years  to  give  testi- 
mony, is  a  matter  which  is  left  largely  to 
the  discretion  of  the  trial  court.— Exposita 
v.  United  Railroads  of  San  Francisco,  42 
Cal.  App.  320,  183  Pac.  756,  following  the 
doctrine  in  People  v.  Craig,  111  Cal.  461,  44 
Pac.  186. 

An  to  discretion  of  trial  court,  see  pars. 
21-23,  this  note. 


le— Reviewable  for 
abuse,  only. — Under  the  provisions  of  sub- 
division 2  of  the  above  section  a  child  un- 
der ten  years  of  age  can  not  be  a  witness, 
where  such  child  appears  incapable  of  re- 
ceiving a  just  impression  of  the  facts 
respecting  which  they  are  to  be  examined, 
or  to  be  able  to  relate  them  truly;  but  such 
disability  is  applicable  to  such  children 
alone  as  appear  incapable  within  Che  provi- 
sions of  the  section,  and  for  that  reason  it 
becomes  a  question  addressed  to  the  sound 
discretion  of  the  trial  court  whether  they 
shall  be  .allowed  to  testify  or  not,  and  an 
appellate  court  will  not  interfere  with  the 
ruling  of  the  trial  court  unless  there  be  a 
clear  abuse  of  discretion  apparent  from  the 
record. — People  v.  Lopez,  —  Cal.  App.  — , 
197  Pac.  144,  following  the  doctrine  in  Peo- 
ple v.  Craig,  111  Cal.  469,  44  Pac.  188;  Peo- 
ple v.  Harden.  24  Cal.  App.  623,  141  Pac.  175. 

27.  Weight  and  effect  of  evidence  Is  for 
Jury. — Court  having  determined  that  child 
under  ten  years  of  age  is  competent  wit- 
ness, weight  and  effect  of  her  testimony  is 
properly  left  to  Jury. — People  v.  Bradford, 
1  Cal.  App.  41,  43,  81  Pac.  712. 

IV.      SUBDIVISION    3— PARTIES,    OR    AS- 
SIGNORS,   AGAINST    DECEDENT. 

As  to  admissibility  of  evidence  of  defend- 
ant as  to  payment  In  an  action  on  a  prom- 
issory note  brought  after  the  death  of  the 
payee,  see,   ante,    §  1850.    note   par.  — . 


28.  Action  against  estate  of  decedent— 
Counter-claim  by  administrator— Adminis- 
trator's testimony  inadmissible. — In  a  pro- 
ceedings in  the  probate  court  for  the  set- 
tlement of  the  final  account  of  a  special 
administrator,  in  which  a  counter-claim  is 
filed  by  the  administrator  to  offset  a  claim 
held  by  the  testator's  estate,  such  admin- 
istrator is  precluded  from  being  a  witness 
as  to  any  matter  of  fact  occurring  before 
the  death  of  the  decedent,  under  the  pro- 
visions of  subdivision  3  of  the  above  sec- 
tion.— Estate  of  Emerson,  175  Cal.  724,  167 
Pac.  149,  applying  the  doctrine  in  Moore  v. 
Schofield,  96  Cal.  App.  486,  31  Pac.  532; 
Stewart  v.  Lord,   138  Cal.   672,  72  Pac.   142. 

20.  Same— On  note  to  physician  for  pro- 
fessional services — Physician  Incompetent 
to  testify. — In  a  case  in  which  a  decedent 
executes  in  her  lifetime,  her  promissory 
note  to  the  physician  in  attendance  upon 
her  in  payment  for  such  physician's  charges 
for  his  services,  and  an  answer  is  inter- 
posed setting  up  the  relationship  of  physi- 
cian and  patient  between  the  decedent  and 
the  plaintiff,  and  alleging  that  the  execu- 
tion, of  the  note  was  procured  by  undue 
influence  and  without  adequate  considera- 
tion, under  the  provisions  of  the  above 
section  the  plaintiff  is  incompetent  to  give 
testimony  upon  the  issues  thus  raised. — 
Cole  v.  Wolfskin,  —  Cal.  App.  — ,  192  Pac. 
549. 

30.  Same  —  Same  —  Instructed  verdict- 
Proper  when. — In  an  action  upon  a  prom- 
issory note  executed  by  a  decedent  to  the 
physician  in  attendance  in  payment  of  the 
charges  for  his  professional  services,  in 
the  absence  of  a  showing  of  undue  influence 
the  adequacy  of  the  consideration  is  imma- 
terial, and  where  it  appears  by  the  undis- 
puted evidence  that  the  decedent  was  in 
full  possession  of  all  her  faculties,  acting 
freely  and  voluntarily,  with  knowledge  of 
all  the  physician  had  done  for  her  during 
her  illness,  and  in  grateful  appreciation 
of  his  services  she  executed  the  note  in 
payment  of  his  account,  believing  his 
charge  to  be  a  reasonable  one,  the  trial 
court  was  Justified  in  instructing  the  jury 
to  find  for  the  plaintiff. — Cole  v.  Wolf- 
skill,  —  Cal.  App.  — ,  192  Pac.  649. 

81.  Action  against  executor  —  On  book- 
account— Correctness  of  account— Evidence 
—Plaintiff    Incompetent    to    testify. — In    an 

action  against  the  administrator  of  a  dece- 
dent upon  a  book-account  under  the  pro- 
visions of  subdivision  3  of  the  above  sec- 
tion the  plaintiff  is  an  incompetent  witness 
either  to  establish  the  correctness  of  the 
account,  or  to  testify  with  reference  to 
any  matter  or  fact  occurring  before  the 
death  of  decedent. — Tipps  v.  Landers,  182 
Cal.  771,  190  Pac.  173,  following  the  doc- 
trine in  Carter  v.  Canty,  181  Cal.  749,  186 
Pac.  346:  Colburn  v.  Perrett,  27  Cal.  App. 
541,  544,  545,  150  Pac.  786;  and  approving 
Stewart  v.  Lord,  138  Cal.  672,  72  Pac.  142;  in 
criticizing  as  not  correct  and  mere  dicta  af 
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best  the  language  In  Roche  v.  Ware,  71 
Cal.  375,  60  Am.  Rep.  539,  12  Pac.  283,  stat- 
ing that  the  plaintiff  in  an  action  against 
an  executor  can  testify  with  reference  to 
the  keeping  of  books  "and  their  correct- 
ness." 

82.     Same  —  Plaintiff   competent,    when. — 

In  an  action  against  an  executor  testimony 
by  the  plaintiff  that  the  account  had  not 
been  paid  is  not  in  violation  of  the  provi- 
sions of  subdivision  3  of  the  above  sec- 
tion, for  the  reason  that  the  plaintiff  by 
seeking  to  establish  non-payment,  plaintiff 
was  endeavoring  to  prove  something  that 
the  law  did  not  require  him  to  prove;  the 
burden  of  proof  of  payment  being  upon 
the  defendant. — Dyer  v.  Minturn,  47  Cal. 
App.  1,  189  Pac.  1046,  following  the  doc- 
trine in  Melone  v.  Buffino,  129  Cal.  614,  79 
Am.  St  Rep.  127,  62  Pac.  93;  Stewart  v. 
Lord,  138  Cal.  672,  72  Pac.  142;  Barrett- 
Hicks  Co.  v.  Glas,  14  Cal.  App.  289,  300,  111 
Pac.  760;  Miller  &  Lux  v.  Dun  lap,  28  Cal. 
App.  213,  162  Pac.  309. 

33.  Action  baaed  upon  frmad  of  deceased. 

— In  an  action  by  a  father  against  the  es- 
tate of  a  deceased  daughter  for  the  re- 
covery of  community  property  in  the  hands 
of  the  mother  at  her  death,  and  alleged  to 
have  been  secretly  appropriated  by  the 
daughter,  evidence  of  the  father  that  he 
did  not  discover  the  facts  until  after  his 
daughter's  death  Is  not  within  the  inhibi- 
tion of  the  statute,  the  discovery  so  testi- 
fied to  having  occurred  after  the  death  of 
the  party  and  not  before. — McMurray  v. 
Bodwell,  16  Cal.   App.   681,   117   Pac.   627. 

34.  Action  for  injury  to  automobile — 
Matters  occurring;  before  death  of  defend- 
ant.— It  is  prejudicial  error  to  permit  the 
plaintiff  in  an  action  for  injuries  to  his 
automobile  to  testify  as  to  the  matters  of 
fact  occurring  before  the  death  of  the  de- 
fendant's testator  upon  which  he  based  his 
claim  and  demand. — George  v.  McManus,  27 
Cal.  App.  414,  160  Pac.  73. 

38.  Action  on  note  of  deceased  maker- 
Husband  of  plaintiff,  competent  witness, 
when. — When  a  wife  sues  the  administra- 
tor on  a  note  of  the  deceased  maker  the 
husband  is  a  competent  witness  on  her  be- 
half where  the  note  was  her  separate  prop- 
erty. He  is  not  therefore  within  the  prohi- 
bition of  "parties  or  assignors  of  parties." 
— Cullen  v.  Bisbee,  168  Cal.  696,  144  Pac. 
968. 

3ft.  Action  to  quiet  title  —  Brought  by 
plaintiff  against  administrator  of  her  de- 
ceased husband  is  not  included  in  prohibi- 
tion of  above  section  (Poulson  v.  Stanley, 
122  Cal.  655,  68  Am.  St.  Rep.  73,  65  Pac.  605). 
— Bollinger  v.  Wright,  143  Cal.  292,  76  Pac. 
1108. 

37.  Amendment  of  law. — At  one  time 
party  was  prohibited  from  testifying  in  any 
case  where  adverse  party  was  representa- 
tive of  deceased  person  as  to  facts  which 
occurred  before  death  of  deceased.  The 
law     was     changed     to     present    provision 


which  is  that  party  can  not  be  witness  in 
an  action  against  an  executor  or  adminis- 
trator "upon  claim  or  demand  against  es- 
tate of  deceased  person." — Booth  v.  Pen- 
dola,  88  Cal.  36,  23  Pac.  200,  25  Pac.  1101. 

38.  Application  of  section. — Exception  in 
subdivision  3  requires  not  only  that 
witness  be  party  to  action  and  action  be 
against  administrator  and  decedent,  but  it 
must  also  appear  that  collection  is  upon 
claim  or  demand  against  estate  of  dece- 
dent, and  that  testimony  of  witness  regards 
facts  occurring  before  death.  Unless  all  of 
these  conditions  exist',  witness  can  not  be 
held  incompetent. — Poulson  v.  Stanley,  122 
Cal.   656,   658,   56   Pac.   605. 

See,  also,  par.  48,  this  note. 

38.  "Assignor"— What  constitutes. — Wit- 
ness who  had  transferred  all  his  interest  in 
lease  and  business  before  fire  destroyed 
house  leased,  and  where  cause  of  action 
arose  upon  contract  after  fire  to  which  he 
was  not  in  any  way  party,  is  not  an  as- 
signor of  "claim  or  demand"  sued  upon 
within  meaning  of  above  section. — Frey  v. 
Vignier,  146  Cal.  261,  253,  78   Pac.  733. 

40.  Books  of  entry  or  account— Founda- 
tion for  Introduction  of. — The  rule  has  ref- 
erence to  matters  In  issue  and  not  to  inci- 
dental matters  auxiliary  to  trial  of  cause 
upon  which  testimony  is  addressed  solely 
to  court.  A  party  may  lay  foundation  for 
introduction  of  books  of  entry  which  con- 
stitute evidence  on  hearing  of  issues. — 
Roche  v.  Ware,  71  Cal.  375.  379,  12  Pac. 
284.  See  Bagley  v.  Eaton,  10  Cal.  146; 
Landis  v.  Turner,   14  Cal.  573. 

41.  Books  of  account  kept  by  deceased 
may  bo  looked  to  for  evidence  of  non-pay- 
ment of  plaintiff's  account  by  deceased  dur- 
ing his  lifetime,  and  plaintiff,  if  he  kept 
books  for  deceased,  may  lay  foundation  for 
introduction  of  such  books  by  his  own  tes- 
timony.— Cowdery  v.  McChesney,  124  Cal. 
363.  367,  57  Pac.  221. 

42.  Claim  against  estate— By  attorney  for 
services. — The  plaintiff  in  an  action  to 
recover  upon  a  rejected  claim  for  profes- 
sional services  rendered  to  a  deceased  per- 
son is  not  permitted,  by  reason  of  subdi- 
vision 3  of  above  section  to  testify  as  to 
the  truth  and  correctness  of  entries  against 
the  deceased  made  by  him  in  his  book  of 
account,  but  he  may  testify  that  he  kept 
such  book  of  account  at  the  time  stated 
and  that  the  book  produced  was  the  one 
kept  by  him,  and  if  such  testimony  is 
supplemented  by  evidence  other  than  the 
testimony  of  plaintiff  establishing  the  trust- 
worthiness of  the  book,  it  is  then  admis- 
sible in  evidence. — Colburn  v.  Parrett,  27 
Cal.   App.    541,    150    Pac.   786. 

43.  Same— Proof  of  decedent's  handwrit- 
ings—PlnlntllFs    testimony    Inadmissible. — In 

an  action  against  an  executor  to  recover 
upon  a  claim  against  the  estate  of  the  de- 
cedent, under  the  provisions  of  subdivision 
3  of  the  above  section,  it  is  error  to  permit 
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the  plaintiff  to  testify  as  to  his  knowledge 
of  the  handwriting:  of  the  decedent  and 
to  identify  the  latter's  signature  to  a  let- 
ter, for  the  purpose  of  proving:  by  such 
letter  that  a  certain  grant-deed  executed 
by  the  plaintiff  in  favor  of  said  decedent, 
though  in  form  unconditional,  was  intended 
as  a  mortgage. — Palmer  v.  Guaranty  Trust 
&  Sarv.  Bank,  45  Cal.  App.  582,  188  Pac. 
302,  distinguishing:  Roche  v.  Ware,  71  Cal. 
375,  60  Am.  Rep.  539,  12  Pac.  284;  Cow- 
dery  v.  McChesney,  124  Cal.  363,  57  Pac.  221. 

44.  "Claim,"  "demand" — Meaning  of  the 
terms. — The  words  "claim"  and  "demand" 
are  here  used  synonymously.  Whatever 
signification  may  be  attached  to  word 
"claim"  standing  by  itself,  here  it  has  ref- 
erence to  such  debts  or  demands  against 
decedent,  as  might  have  been  enforced 
against  him  in  his  lifetime,  by  personal 
actions  for  recovery  of  money,  and  upon 
which  only  money-judgment  could  have 
been  rendered. — Fallon  v.  Butler,  21  Cal. 
24.  32;  Estate  of  McCausland,  52  Cal.  568, 
576. 

Aa  to  meaning  of  term*  "claim"  and  "de- 
mand," sjee,  ante,  §§  1493,  1600  and  notes. 

45.  Codefendent— Can  not  claim  benefit 
of  prohibition. — A  witness  who  is  not  com- 
petent against  representatives  of  estate  of 
decedent  is  competent  to  testify  against  co- 
defendant  against  whom  several  judgments 
might  be  rendered. — Shain  v.  Forbes,  82 
Cal.  577,  583,  23  Pac.  198. 

46.  Conduct  of  hnaband  and  wife— Aa  to 
property. — Testimony  concerning  course  of 
conduct  of  husband  and  wife  with  respect 
to  wife's  earnings,  upon  issue  as  to  whether 
such  earnings  should  be  deemed  to  be  her 
separate  estate  is  inadmissible  where  it 
relates  to  matters  of  fact  which  took  place 
in  lifetime  of  deceased  husband  and  can 
not  be  given  under  provisions  of  subdivi- 
sion 3  of  above  section. — Kaltschmidt  v. 
Weber.  145  Cal.  696,  598.  79  Pac.  272.  See 
Stuart  v.  Lord,  138   Cal.  672,  72  Pac.  142. 


47.  Construction  of  anbdlvlalon  8— An  to 
harden  of  proof. — Under  the  construction 
adopted  by  section  1867,  ante,  burden  of 
proving  payment  as  defense  is  upon  de- 
fendant, although  plaintiff  alleges  non- 
payment, and  under  above  section  such 
construction  may  place  executor  at  disad- 
vantage, but  above  section  also  places  claim- 
ant at  disadvantage,  which  is  considered 
about  equally  balanced. — Hurley  v.  Ryan, 
137  Cal.  461,  462,  70  Pac.  292. 

See  pars.  3-7,  11,  this  note. 

19  48.  Same— As  applicable  to  parties  and 
privies,  only* — The  disqualification  of  a 
plaintiff  to  testify  in  an  action  against  an 
administrator  in  relation  to  matters  or 
facts  occurring  before  the  death  of  the 
decedent,  provided  by  subdivision  3  of  above 
section  was  not  Intended  to  extend  the  dis- 
qualification to  any  except  parties  or  as- 
signees of  parties. — Bayles  v.  Reed,  47  Cal. 
App.    139,    190    Pac.    211,   following   doctrine 


in  Todd  v.  Martin,  4  Cal.  Unrep.  805,  37 
Pac.  872. 

As  to  applleatfton>  of  section,  see  par.  38, 
this  note. 

49.  Same— As     to    purpose    of    rale. — The 

purpose  of  the  rule  is  that  where  the  voice 
of  one  party  to  the  transaction  is  closed 
by  death,  the  other  will  not  be  permitted 
to  testify  as  to  the  facts  of  the  transac- 
tion in  enforcing  a  money  demand  against 
the  estate  of  such  deceased  person. — George 
v.  McManus,  27  Cal.  App.  414,  150  Pac.  73. 

As  to  purpose  of  provision  In  subdivision 

3,  see  pars.  76,  77,  this  note. 

50.  The  purpose  of  the  rule  stated  in 
above  section  is  to  prevent  a  plaintiff,  in 
an  action  to  recover  upon  a  claim  against 
the  estate  of  a  deceased  person,  from  giv- 
ing testimony  which  would  in  itself  tend  to 
establish  plaintiff's  claim  or  demand. — Col- 
burn  v.  Parrett,  27  Cal.  App\  541,  150  Pac. 
786. 

51.  Same— "Any  matter  or  fact  occurring 
before  death  of  deceased'*  applies  as  well 
to  things  occurring  without  his  presence 
as  to  those  in  which  he  may  have  partici- 
pated. The  effect  of  decision  in  Knight  v. 
Russ,  77  Cal.  410,  413,  19  Pac.  698,  ought 
not  to  be  extended  beyond  precise  point 
therein  involved. — Stuart  v.  Lord,  138  Cal. 
672,  677,  72  Pac.  142. 

52.  Same— Meaning    of    word    "parties." — 

The  word  "parties"  as  used  in  subdivision 
3  of  the  above  section,  is  broad  enough  in 
meaning  to  apply  to  a  party  in  the  record 
suing  in  his  representative  capacity. — Ron- 
celli  v.  Fugazi,  44  Cal.  App.  249.  186  Pac. 
373,  approving  the  doctrine  in  Farley  v. 
Liscy.   65  Ohio  State   627,  45  N.  E.   1103. 

53.  Corporation*— Officers  and  stockhold- 
ers not  Included. — Our  statute  neither  dis- 
qualifies parties  to  contract  nor  persons  in 
Interest,  but  only  parties  to  action,  and  it 
has  been  held  that  one  who  is  cashier  and 
at  same  time  stockholder  of  bank  is  not 
disqualified. — Merriman  v.  Wickersham,  141 
Cal.  567,  576,  572,  76  Pac.  180.  See  City 
Sav.  Bank  v.  Enos,  135  Cal.  167,  67  Pac.  52. 

54.  In  those  states  which  have  statute 
similar  to  ours,  where  interest  in  litiga- 
tion or  Its  outcome  is  not  a  disqualification, 
officers  and  directors  of  corporations  are 
not  considered  to  be  parties  within  mean- 
ing of  law. — Merriman  v.  Wickersham,  141 
Cal.  567,  670,  572,  75  Pac.  180.  See  Flach 
v.  Oottschalk  Co.,  88  Md.  368,  71  Am.  St. 
Rep.  418,  41  Atl.  908,  42  L.  R.  A.  745. 

55.  Our  statute  does  not  exclude  from 
testifying  stockholder  of  corporation, 
whether  he  be  but  stockholder,  or  whether 
in  addition  thereto  he  be  director  or  of- 
ficer thereof. — Merriman  v.  Wickersham, 
141  Cal.  567,  670,  75  Pac.  180. 

50.  Same— Discussion     of     cases* — For     a 

full  discussion  of  statute  in  this  and  other 
states,  regarding  competency  of  witnesses 
who  are  stockholders  or  officers  of  corpo- 
rations,  or   agents   or   partners,   see  Merrl* 
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man  v.  Wickersham,  141  Cal.  667  et.  seq., 
75    Pac.    180. 

57.  Decisions  considered* — For  a  full  dis- 
cussion of  the  California  cases  as  to  the 
competency  of  witnesses  under  this  section, 
see  Moore  v.  Schofleld,  96  Cal.  486  et  seq., 
31  Pac.  532. 

68.  Demand  in  favor  of  estate— Section 
doe*  not  apply  to. — Above  section  does  not 
apply  to  an  action  brought  by  executrix  on 
demand  not  against,  but  in  favor  of  estate. 
— Sedgwick   v.    Sedgwick,    52    Cal.    386,    387. 

59.  An  action  brought  to  recover  some- 
thing  claimed  to  belong  to  estate  against 
third  person  is  not  one  against  the  execu- 
tor or  administrator  on  demand  against 
estate  of  deceased  person  in  meaning  of 
above  section. — McGregor  v.  Donnelly,  67 
Cal.  149,  152,  7  Pac.  422. 

60.  Employee*,  clerk*,  and  agent*  em- 
ployed by  party  or  his  assigns  are  not  dis- 
qualified as  witnesses  under  above  section. 
— City  Sav.  Bank  v.  Enos,  135  Cal.  167,  172, 
67  Pac.  52. 

61.  Eatoppel— When  can  not  be  *et  op. — 

The  doctrine  of  estoppel  can  not  be  invoked 
where,  to  give  it  effect,  there  must  be  en- 
tire disregard  of  the  statute  law. — Fraxler 
v.  Murphy,  133  Cal.  91,  98,  65  Pac.  326. 

62.  Executor  may  call  party — Case  lim- 
ited.— Language  of  opinion  in  Blood  v. 
Fairbanks,  50  Cal.  420,  is  somewhat  broad 
and  must  be  Interpreted  with  reference  to 
facts  in  case.  Legislature  could  hardly 
have  intended  to  prohibit  executor  or  ad- 
ministrator from  calling  party  to  action 
to  testify  in  behalf  of  estate.  Such  con- 
struction would  be  at  variance  with  its 
manifest  intent. — Chase  v.  Evoy,  51  Cal. 
618,  620. 

63.  Family  allowance  —  Application  for, 
not  an  action. — An  application  for  family 
allowance  is  not  an  action  or  proceeding 
against  an  executor  or  administrator.  It 
is  similar  to  an  action  for  final  distribu- 
tion or  payment  of  legacy,  and  is  not  action 
or  proceeding  referred  to  in  above  section. 
Estate    of   McCausland,    52    Cal.    568,    576. 

64.  Fa tber-admlnUtrator— Competency  as 
witness  to  contest*  of  loot  Instrument. — 
The  cause  of  action  not  being  upon  a  claim 
against  the  estate  of  a  deceased  person, 
within  subdivision  3  of  above  section,  the 
parents  of  the  plaintiff,  the  father  of  whom 
was  the  administrator  of  the  estate  of  the 
deceased  man,  not  a  necessary  party  to  the 
action,  were  competent  to  testify  to  the 
contents  of  the  lost  and  mutilated  instru- 
ment.— Furman  v.  Craine,  18  Cal.  App.  41, 
49,  121  Pac.  1007. 

6&  Instruction  to  Jury. — In  action  upon 
claim  against  estate  of  a  decedent  it  Is  not 
error  to  charge  the  jury  that  the  plaintiff 
could  not  testify  as  to  any  facts  that  oc- 
curred before  the  death  of  the  deceased, 
subdivision  3  of  above  section  warranting 
such  charge. — Rooker  v.  Samuels,  10  Cal. 
App.   227,  229,  101   Pac.  689. 


66.  Joint    debtor    of   deceased     TeatlmonT 
ilsalhle  to   resist   claim. — The   testimony 

of  defendant,  not  designed  nor  tending  to 
establish  claim  against  estate  of  deceased, 
person  but  introduced  to  resist  claim  against 
himself  is  admissible,  even  though  deceased 
is  joint  debtor. — McPherson  v.  Weston,  85 
Cal.   90,   97,  24   Pac.  733. 

67.  Lands  Action  to  determine  Interest 
of  deceased  In. — Where  question  to  be  de- 
termined is  as  to  whether  or  not  interest 
held  by  deceased  under  deed  is  property  of 
estate  or  property  of  plaintiff,  it  is  not  con- 
troversy concerning  claim  or  demand 
against  estate  of  deceased  within  meaning 
of  subdivision  3  of  above  section. — Bollin- 
ger v.  Wright,  143  Cal.  292.  296,  76  Pac.  1108. 
See  Myers  v.  Reinstein,  67  Cal.  90,  7  Pac 
192;  Booth  v.  Pendola.  88  Cal.  36.  42. 
23  Pa*c.  200,  26  Pac.  1101;  Poulson  v.  Stan- 
ley, 122  Cal.  656,  68  Am.  St.  Rep.  73,  55  Pac 
605. 

68.  An  action  not  based  upon  claim 
against  estate,  but  brought  to  establish 
fact  that  land  never  became  part  of  estate, 
is  not  governed  by  subdivision  3  of  above 
section. — Calmon  v.  Sarraille,  142  Cal.  638, 
642,  76  Pac.  486. 

69.  Where  question  to  be  determined  la 
whether  or  not  interest  held  by  deceased  is 
property  of  estate  or  property  of  plaintiff, 
to  hold  that  action  involves  claim  or  de- 
mand against  estate,  not  only  renders  wit- 
ness incompetent,  but  determines  in  ad- 
vance very  question  at  issue.  It  is.  there- 
fore, held  that  statute  does  not  exclude  party 
plaintiff  in  an  action  to  enforce  resulting 
trust  In  real  estate'  against  executor  of 
deceased  person. — Bollinger  v.  Wright,  143 
Cal.  292,  76  Pac.  1108.  See  Myers  v.  Rein- 
stein, 67  Cal.  89,  90,  7  Pac.  192. 

70.  Letters  written  by  plaintiff. — Witness 
who  was  interested  in  contract  forming 
basis  of  suit  commenced  by  plaintiff  In  ac- 
tion upon  claim  against  estate  of  deceased 
person  is  incompetent  to  testify  as  to  con- 
tents of  certain  letter  written  by  plaintiff 
to  third  persons  as  his  agents  authorizing 
them  to  buy  land  of  decedent  upon  sale  of 
which  obligation  of  contract  sued  upon  was 
found. — Uhlhorn  v.  Goodman,  84  Cal.  185, 
192,  28  Pac.  1114. 

71.  Mechanics'  lien— Not  claim  agnlnat 
estate. — An  action  to  enforce  mechanics' 
lien  is  of  nature  of  proceeding  in  rem,  and 
as  no  personal  judgment  can  be  recovered 
in  it  against  estate  payable  in  due  course 
of  administration  it  is  not  claim  within 
meaning  of  subdivision  3  of  above  section. 
—Booth  v.  Pendola,  88  Cal.  36,  44,  23  Pac  k 
200,  25  Pac.  1101.  See  Fallon  v.  Butler.  21 
Cal.  24;  Estate  of  McCausland,  52  Cal.  568. 
576;  Meyers  v.  Reinstein,  67  Cal.  89,  7  Pac. 
92;  Estate  of  Swain,  67  Cal.  641,  8  Pac  497. 

72.  Nominal  parties  Included. — Above  sec- 
tion does  not  merely  exclude  parties  who 
have  or  are  supposed  to  have  an  interest  ad- 
verse to  estate  of  decedent,  but  by  its  terms 
renders    all    nominal    parties    to    action    in- 
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competent.  —  Blood  v.  Fairbanks,  50  Cal. 
420,  422. 

73.  Objection    to    testimony— Effect    of. — 

Where  testimony  of  plaintiff  as  to  agree- 
ment between  him  and  his  deceased  father 
was  excluded  on  objection  of  defendant,  de- 
fendant can  not  claim  upon  appeal  that 
judgment  should  be  reversed  for  want  of 
that  testimony. — Harp  v.  Harp,  136  Cal.  421, 
424,  69  Pac.  28. 

74.  Parties  to  the  action,  or  in  whose  be- 
half it  is  prosecuted,  are  not  allowed  to 
testify  against  estate  in  suit  to  establish 
demand  against  it.  One  of  parties  to  trans- 
action being  no  longer  in  esse  it  was 
deemed  unwise  to  permit  other  party  to 
testify  to  his  version  of  it.  The  obvious 
meaning  of  this  provision  is  that  a  party 
to  action  shall  not  testify  against  executor 
or  administrator. — Chase  v.  Evoy,  51  Cal. 
618,   620. 

An  to  party  to  an  action*  whether  civil  or 
criminal,  being?  Incompetent  as  witness,  see, 
ante.  §  1879  and  note  par.   11. 

75.  Power  of  legislature  to  modify  rules 
of  evidence. — The  fact  that  deposition, 
which  is  admissible  evidence  as  law  stood 
when  it  was  taken,  does  not  make  it  ad- 
missible if  law  is  changed  before  it  is  of- 
fered in  evidence.  The  legislature  may 
modify  rules  of  evidence  at  any  time. — 
Mitchell   v.  Haggenmeyer,   61   Cal.   108,   109. 

76.  Purpose  of  section. — The  manifest  ob- 
ject and  purpose  of  subdivision  3  of  above 
section  is  to  put  plaintiff  and  deceased  on 
an  equal  footing  in  respect  to  admissions 
testified  to  by  third  persons  not  made  in 
presence  of  deceased. — Stuart  v.  Lord,  138 
Cal.   672,  677,  72  Pac.  142. 

As  to  purpose  of  section,  see  pars.  49,  50, 
this  note. 

77.  Purpose  of  section  was  to  prevent 
parties  from  testifying  to  matters  tending 
to  establish  asserted  claim  or  demand  and 
not  to  prevent  their  testifying  in  reference 
to  other  matters  which  may  arise  inciden- 
tally.—Knight  v.  Russ,  77  Cal.  410,  413,  19 
Pac.  698. 

78.  Statute  of  limitations. — Where  an  ac- 
tion to  enforce  an  agreement  to  convey 
more  land  than  was  described  in  deed  was 
delayed  more  than  seven  years,  and  until 
after  distribution  of  estate  of  deceased  ven- 
dor and  was  brought  against  his  distribu- 
tees, so  as  to  avoid  incompetency  of  plain- 
tiff to  testify,  statute  of  limitations  ought 
to  apply  to  action. — Nicholson  v.  Tarpey, 
124  Cal.  442,  450,  67  Pac.  457. 

70.  Stockholder  of  corporation  is  not  dis- 
qualified as  witness  in  suit  of  company 
against  an  executor  or  an  administrator. — 
City  Sav.  Bank  v.  Enos,  135  Cal.  167,  172, 
67   Pac.   52. 

80.  Stockholder  of  corporation  is  not,  un- 
der our  statute,  excluded  from  testifying, 
whether  he  be  but  stockholder,  or  whether, 
in  addition  thereto,  he  be  a  director,  or 
other    officer    of    corporation.  —  Merriman 


v.    Wickersham,    141    Cal.    567,    570,    672,    76 
Pac.  180. 

81.  Technical  application  of  rule  not  fa- 
vored.— In  an  action  not  technically  founded 
upon  claim  against  .estate  of  deceased, 
plaintiff  was  allowed  to  testify,  for  under 
such  circumstance  rules  and  reference  and 
admission  of  evidence  should  not  be  too 
rigidly  enforced.  They  are  designed  to  aid 
in  arriving  at  truth  and  not  for  purpose 
of  suppressing  it,  and  wide  margin  of  dis- 
cretion must  be  allowed  trial  court  in  order 
to  elicit  truth. — Benardls  v.  Allen,  136  Cal. 
7,  9,  10,  68  Pac.  110. 


82.  Testimony    at    former    trial— Hearsay. 

— Where  an  action  is  commenced  against  a 
party,  who  subsequently  dies  and  a  new 
trial  is  granted,  on  a  retrial  against  the 
personal  representative  6f  decedent,  the 
testimony  and  the  deposition  of  a  plaintiff 
given  in  a  former  trial  are  purely  hear- 
say, and  not  being  admissible  under  the 
provisions  of  subdivision  3  of  the  above 
section,  can  not  be  admitted,  because  of 
the  fact  that  the  decedent  had  testified  on 
the  same  subject  and  that  such  testimony 
of  the  decedent  is  available  in  the  second 
trial,  said  decedent  having  died  before  the 
second  trial  and  the  substitution  of  her 
executor. — Rose  v.  Southern  Trust  Co.,  178 
Cal.    580,    174    Pac.    28. 

83.  Trust-— Action  to  enforce  Competency 
of  witness. — Where  witness  claims  in  an  ac- 
tion against  administrator,  that  portion  of 
estate  of  deceased  was  held  in  trust  for 
him,  such  action  is  not  demand  or  claim 
against  an  executor  or  administrator  which 
renders  such  witness  incompetent. — Myers 
v.  Reinstein,  67  Cal.  89,  92,   7  Pac.  192, 

See,  also,  pars.  1-7,  this  note. 

84.  Same— Testimony  to  establish  and  en- 
force trust  against  administrator  of  one  de- 
ceased person  is  admissible,  even  though  it 
Incidentally  involved  proof  of  contract  be- 
tween plaintiff  and  another  deceased  person 
made  during  life  of  latter. — Tyler  v.  Mayre, 
95  Cal.  160,  170,  27  Pac.  160,  30  Pac.  196. 

86.  Testimony  is  admissible  In  an  action 
to  establish  and  enforce  trust  against  ad- 
ministrator of  deceased,  even  though  it  in- 
cidentally involved  proof  of  contract  be- 
tween plaintiff  and  deceased. — Tyler  v. 
Mayre,  95  Cal.  160,  27  Pac.  160,  30  Pac.  196. 
See  Knight  v.  Russ,  77  Cal.  410,  19  Pac.  698. 

8ft.     Voluntary    payment— Party    making*. 

— Law  will  not  allow  person  making  vol- 
untary payment  of  debt  of  third  party  with- 
out request,  and  no  promise  of  repayment 
by  party  whose  debt  is  paid,  to  recover 
thereon;  therefore  where  executor  of  estate 
made  voluntary  payment  of  claim  against 
estate  of  testator  upon  which  claim  claim- 
ant would  not  be  permitted  to  testify  un- 
der above  section,  executor  can  not  recover 
from  estate  for  such  payment. — McGlew  v. 
McDade,  146  Cal.  563,  554,  80  Pac.  695.  See 
Curtis  v.  Parks,  65  Cal.  106;  McGee  v.  City 
of  San  Jose,  68  Cal.  91,  8  Pac.  641:  Huddle- 
ston  v.  Washington,  136  Cal.  519,  69  Pac.  14<l 
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§  1881.    PERSONS  CAN  NOT  BE  EXAMINED  IN  CERTAIN  RELATIONS. 

There  are  particular  relations  in  which  it  is  the  policy  of  the  law  to  encourage 
confidence  and  to  preserve  it  inviolate ;  therefore,  a  person  can  not  be  examined 
as  a  witness  in  the 'following  cases: 

1.  [Husband  and  wife.]  A  husband  can  not  be  examined  for  or  against  his 
wife  without  her  consent;  nor  a  wife  for  or  against  her  husband,  without  his 
consent ;  nor  can  either,  during  the  marriage  or  afterward,  be,  without  the  con- 
sent of  the  other,  examined  as  to  any  communication  made  by  one  to  the  other 
during  the  marriage ;  but  this  exception  does  not  apply  to  a  civil  action  or  pro- 
ceeding by  one  against  the  other,  nor  to  a  criminal  action  or  proceeding  for 
a  crime  committed  by  one  against  the  other ;  or  in  an  action  brought  by  hus- 
band or  wife  against  another  person  for  the  alienation  of  the  affections  of 
either  husband  or  wife  or  in  an  action  for  damages  against  another  person  for 
adultery  committed  by  either  husband  or  wife. 

2.  [Attorney  and  client.]  An  attorney  can  not,  without  the  consent  of  his 
client,  be  examined  as  to  any  communication  made  by  the  client  to  him,  or  his 
advice  given  thereon  in  the  course  of  professional  employment;  nor  can  an 
attorney's  secretary,  stenographer,  or  clerk  be  examined,  without  the  consent  of 
his  employer,  concerning  any  fact  the  knowledge  of  which  has  been  acquired  in 
such  capacity. 

3.  [Confessor  and  confessant.]  A  clergyman  or  priest  can  not,  without  the 
consent  of  the  person  making  the  confession,  be  examined  as  to  any  confession 
made  to  him  in  his  professional  character  in  the  course  of  discipline  enjoined 
by  the  church  to  which  he  belongs. 

4.  [Physician  and  patient.]  A  licensed  physician  or  surgeon  can  not,  without 
the  consent  of  his  patient,  be  examined  in  a  civil  action  as  to  any  information 
acquired  in  attending  the  patient,  which  was  necessary  to  enable  him  to 
prescribe  or  act  for  the  patient;  provided,  however,  that  after  the  death  of  the 
patient,  the  executor  of  his  will,  or  the  administrator  of  his  estate,  or  the 
surviving  spouse  of  the  deceased,  or,  if  there  be  no  surviving  spouse,  the  chil- 
dren of  the  deceased  personally,  or,  if  minors,  by  their  guardian,  may  give  such  * 
consent,  in  any  action  or  proceeding  brought  to  recover  damages  on  account  of 
the  death  of  the  patient ;  provided,  further,  that  where  any  person  brings  an 
action  to  recover  damages  for  personal  injuries,  such  action  shall  be  deemed 
to  constitute  a  consent  by  the  person  bringing  such  action  that  any  physician 
who  has  prescribed  for  or  treated  said  person  and  whose  testimony  is  material 
in  said  action  shall  testify;  and  provided,  further,  that  the  bringing  of  an 
action,  to  recover  for  the  death  of  a  patient,  by  the  executor  of  his  will,  or  by 
the  administrator  of  his  estate,  or  by  the  surviving  spouse  of  the  deceased,  or  if 
there  be  no  surviving  spouse,  by  the  children  personally,  or,  if  minors,  by  their 
guardian,  shall  constitute  a  consent  by  such  executor,  administrator,  surviving 
spouse,  or  children  or  guardian,  to  the  testimony  of  any  physician  who  attended 
said  deceased. 
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5.  A  public  officer  can  not  be  examined  as  to  communications  made  to  him  in 

official  confidence,  when  the  public  interest  would  suffer  by  the  disclosure. 

History:  Enacted  March  11,  1872,  founded  on  §$  395-399  Practice 
Act;  amended  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  301;  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  242, 
act  held  unconstitutional,  see  history,  Kerr's  Cyc.  C.  C.  5  4;  amended 
March  1,  1907,  Stats,  and  Amdts.  1907,  p.  87,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  613;  April  26,  1911,  Stats,  and  Amdts.  1911,  p.  1135;  May 
26,  1917,  Stats,  and  Amdts.  1917,  p.  964.   In  effect  July  27,  1917. 


PRIVILEGED   COMMUNICATIONS. 

I.  In  General,  1-9. 

IL  Subdivision  1 — Husband  and  Wife,  10- 
30. 

III.  Subdivision   2 — Attorney  and  Client, 

31-60. 

IV.  Subdivision  3 — Confessor  and  Confes- 

sant,  61,  62. 

V.  Subdivision  4 — Physician  and  Patient, 

63-84. 

L  In  General. 

1.  Architect  and  client — Not  included  in 

prohibition. 

2.  Burden  of  proving  objection. 

3.  Civil  causes — Rule  confined  to. 

4.  Construction  of  section  —  Common-law 

rule. 

5.  Failure  to  object — Striking  out  testi- 

mony. 

6.  Form  of  objection. 

7.  Same — General  objection  is  sufficient. 

8.  Masons  —  Confidential  communication 

by. 

9.  Papers  illegally  obtained. 

IL  Subdivision  1 — Husband  and  Wife. 

10.  As    to   all   communications   being   in- 

cluded. 

11.  Action  to  enjoin  sale  of  real  estate  of 

wife — Under  execution  against  hus- 
band —  Husband  incompetent  to 
testify. 

12.  Action  to  quiet  title — Against  husband 

and  wife — Wife  as  witness. 


13.  Action  to  have  trust  declared  in  real 

estate— Conveyance   by    husband   to 
wife. 

14.  Action  to  set  aside  transfer  of  wife  as 

fraudulent  —  Husband     incompetent 
witness. 

15.  Alienation    of    affections  —  Enticing 

away    wife  —  Evidence  —  Privileged 
communications. 

16.  Communications     between     spouses  — 

Mental  condition  is  not  a  ' '  communi- 
cation. ' ' 

17.  Construction  of  section  —  Amendment 

of  1907. 

18.  Criminal  trial — Competency  of  wife  as 

a  witness — Construction  of  section. 

S4ST 


19.  Divorce  does  not  render  competent* 

20.  Form  of  objection. 

21.  Same — Reason  of  rule  requiring  specific 

objections. 

22.  Incapacity  to  consent,  does  not  affect 

rule. 

23.  Letter  to  wife — Admissibility  in  evi- 

dence. 

24.  Lips   of  both   husband  and   wife  are 

forever  sealed. 

25.  Matters  occurring  after  divorce — Tes- 

timony of  former  spouse. 

26.  Pledge  of  corporate  stock — Death  of 

pledgee — Competency  of  his  wife  to 
testify. 

27.  Public  policy — Foundation  of  rule. 

28.  Reversal  on  appeal. 

29.  Waiver — Calling  wife  as  witness. 

30.  Widow  of  pledgee — Competent  to  tes- 

tify. 

TIL  Subdivision   2 — Attorney  and  Client. 

31.  Agency — Communications  to  an  attor- 

ney by  third  party. 

32.  Attorney  not  privileged,  when. 

33.  Same — Conversation    while   not   under 

employment. 

34.  Same — Impressions  as  to  mental  con- 

dition of  client. 

35, 36.  Attorney  not  retained. 

37.  Business  and  social  relations — Not  in 

inhibition. 

38.  Client  must  have  regarded  communica- 

tion as  confidential. 


39.  Consent  of  client. 

40.  Construction  of  subdivision  2 — In  gen- 

eral. 

41.  Same — ' '  Communications. ' ' 

42.  Same  —  Not  applicable  after   client's 

death. 

43.  Conversation  of  third  parties. 

44.  Cross-examination  of  party  testifying 

in  his  own  behalf. 

45.  Deed  drawn  by  attorney  at  request  of 

client — Legal    advice    not    sought — 
Communications  not  privileged. 

46.  Same — Not  executed  by  client — Subse- 

quent conversations  respecting,  privi- 
leged. 
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47.  Election    frauds  —  Investigation     by 

grand  jury  —  Attorney  can  not  be 
compelled  to  testify  before. 

48.  Same  —  Same  —  Same — Rule  must  dis- 

close by  whom  employed,  not  appli- 
cable. 

49.  Execution  of  deed  —  Evidence — Testi- 

mony of  attorney,  admissible,  when. 

50.  General  objection — Insufficiency  of. 

51.  Intent  of  statute — To  protect  client  in 

confidences. 

52.  Intent    that    attorney    shall    disclose, 

what. 

53.  Motion  to  strike  out  testimony  given 

by  attorney. 

54.  Presumption  that  communication  privi- 

leged. 

55.  Strangers  and  third  parties— Conversa- 

tions   between    attorney    and    third 
party. 
56-58.  Subscribing  witness — Attorney  as. 

59.  Third  parties  present — Effect  of. 

60.  Will  drawn  by  attorney — Testimony  in 

explanation  of  latent  ambiguity — 
Identifying  beneficiary. 

IV.  Subdivision  3 — Confessor  and  Confess- 

ant. 

61.  Mental  condition. 

62.  Preliminary  matters. 

V.  Subdivision  4 — Physician  and  Patient. 

63.  Action     for    personal    injuries     from 

negligence  —  Attending  physician  — 
Can  not  testify  without  plaintiff's 
consent. 

64.  Same — Same — Information  acquired  by 

physician  before  injury — Testimony 
as  to  injuries — Privilege  not  waived. 

65.  Action   for   services   as   nurse  —  Issue 

value  of  services — Physicians  not  in* 
competent. 

66.  Appeal — Review  of  ruling. 

67.  Autopsy — Information  obtained   from, 

not  privileged. 

68.  Construction    of    subdivision   4  —  Con- 

test arising  upon  probate  of  will. 

69.  Same  —  Intended     for    protection    of 

patient — Waiver  of  privilege. 

70,  71.  Criminal  causes  not  included. 
72,  73.  Extent  of  rule. 

74.  Mental     and     physical     condition     of 

patient — As  to  generally. 

75.  Same— Shortly   before   death  — Physi- 

cian can  not  testify  as  to. 

76.  No  presumption  prejudicial  to  party. 

77.  Probate  of  will — Medical  witness. 

78.  Subscribing  witness  to  will. 

79.  Suppression   of  evidence — Can   not  be 

claimed  where  objection  made. 
80-  82.  Waiver  of  privilege— By  patient. 

83.  Same — By  personal  representative. 

84.  Same — Heir  or  creditor  can  not  waive 

privilege. 


I.    IN   GENERAL 

1.  Architect  and  client— Not  include*  1m 
prohibition. — Above  section  does  not  apply 
to  communications  between  client  and  ar- 
chitect.— Havens  v.  Donahue,  111  Cal.  297, 
299,  43  Pac.  962. 


2.     Harden     of     proving:     objection. — The 

burden  is  upon  party  seeking  to  suppress 
evidence  to  show  that  it  is  within  terms  of 
statute. — Sharon  v.  Sharon,  79  Cal.  633,  677, 
22  Pac.  26,  131.  See  Earle  v.  Grout,  46  Vt- 
113. 

8.  Civil  c«nse»— Role  eoilsed  to. — Rule 
of  exclusion  by  precise  terms  of  statute  is 
confined  to  civil  actions,  and  while  Penal 
Code  has  adopted  rule  as  to  husband  and 
wife,  it  does  not,  in  terms,  adopt  rule  as  to 
any  other  of  professions  or  classes  in  this 
section  enumerated. — Freel  v.  Market  St. 
Cable  R.  Co.,  97  Cal.  40,  45,  46,  31  Pac.  730. 


4.  Construction  of  section— Common-law 
role. — Above  section  is  merely  declaration 
without  any  substantial  modification  of 
principle  that  has  always  obtained. — Mur- 
phy T.  Waterhouse,  113  Cal.  467,  472,  45 
Pac.  866.  See  Hurlburt  v.  Hurlburt,  128 
N.  T.  420,  26  Am.  St.  Rep.  482,  28  N.  E. 
651. 

5%  Failure  to  object— Strkias;  oat  testi- 
mony.— A  party  offering:  witness  who  is  in- 
competent, but  whose  testimony  is  received 
without  objection,  can  not  strike  it  out 
without  consent  of  opposite  party  after  he 
discovers  that  such  testimony  militates 
against  him. — Wheelock  v.  Godfrey,  100 
Cal.  578,  687,  36  Pac.  317. 

6.  Form  of  objection. — The  word  "incom- 
petent" is  sufficiently  broad  to  cover  priv- 
ileged communications  provided  for  in  above 
section.  The  relation  having;  been  shown, 
question  calling:  for  such  communication  is 
incompetent,  because  prohibited  by  law. — 
Humphrey  v.  Pope,  1  Cal.  App.  166,  82  Pac. 
223.  See  People  v.  Mullings,  83  Cal.  138, 
144,  17  Am.  St.  Rep.  223,  23  Pac.  229. 

7.  Same— General    objection    la    sufficient 

where  evidence  objected  to  is  absolutely  in- 
competent and  objection  is  not  required  to 
be  extended  to  competency  of  witness. — 
Humphrey  v.  Pope,  1  Cal.  App.  374,  377,  82 
Pac.  223.  See  Nightingale  v.  Scannell,  IS 
Cal.  315,  324;  Swan  v.  Thompson,  124  Cal. 
193,   196,  56  Pac.  878. 

Ai  to  party  to  an  action,  whether  civil  or 
criminal,  being  Incompetent  as  witness,  see 

ante,  §  1879  and  note. 

8.  Masons  —  Confidential    communication 

by,  under  obligations  of  order,  not  priv- 
ileged.— Owens  v.  Frank,  7  Wyom.  457,  5? 
Pac.  282. 


0.  Papers  illegally  obtained. — Though 
papers  and  other  subjects  of  evidence  may 
have  been  illegally  taken  from  the  posses- 
sion of  the  party  against  whom  they  are 
offered,  or  otherwise  unlawfully  obtained, 
this  is  no  valid  objection  to  their  admisai- 
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bility  If  they  are  pertinent  to  the  issue.— 
People  t.  Swaile,  12  Cal.  App.  192,  196,  107 
Pac.  1S4. 

See,  ante,  {  1870,  note  par.  75. 

II.    SUBDIVISION    1— HUSBAND    AND 

WIPE 

10.  As  to  all  communications  being:  In- 
eluded. — The  common-law  rule  did  not  ex- 
tend to  communications  which  were  not  in 
their  nature  confidential,  but  above  section 
extends  privilege  to  any  communications. — 
People  v.  Mullinga,  83  Cal.  138,  140,  17  Am. 
St.  Rep.  223,  23  Pac.  229. 

As  to  criminal  proceedings,  when  ana- 
band  or  wife  are  aot  competent  witnesses 
for  or  against  each  other,  see  Kerr's  Cyc. 
Pen.  Code,   2d  ed.,   9  1322  and  note. 

11.  Action  to  enjoin  sale  of  real  estate 
of  wife— Under  execution  aaratnst  husband 
—Husband    Incompetent    to    testify. — In    a 

case  in  which  a  wife  brings  an  action  to 
enjoin  a  sale  of  real  estate  under  an  execu- 
tion issued  against  her  husband,  on  the 
ground  that  the  property  is  her  separate 
property,  under  the  provisions  of  subdivi- 
sion 1  of  the  above  section  the  husband 
can  not  be  examined  by  the  defendants  re- 
garding the  delivery  of  the  deed  from  the 
husband  to  the  wife,  under  which  she 
claims  the  separate  ownership  of  the  prop- 
erty, in  the  absence  of  her  consent  thereto. 
— Marple  v.  Jackson,  184  Cal.  411,  193  Pac. 
940. 

12.  Action  to  unlet  title— Asralnst  bus. 
band    and    wife — Wife    as    witness. — In    an 

action  brought  against  a  husband  and  wife 
to  quiet  title  in  the  undivided  one-half  of 
a  specified  tract  of  land  in  which  the  wife 
alleged  that  the  husband  was  not  a  party 
in  interest  and  the  husband  by  his  answer 
disclaimed  any  interest  in  the  property  the 
provisions  of  subdivision  1  of  the  above  sec- 
tion do  not  control  and  the  plaintiff  is 
entitled  to  examine  the  wife,  as  on  cross- 
examination,  in  taking  her  deposition,  con- 
fining the  inquiry  to  her  separate  Interests 
in  the  property  under  the  provisions  of 
section  2055,  post,  added  by  the  legislature 
of  1917. — Johnston  v.  St.  Sure,  —  Cal.  App. 
— ,    195   Pac.   947. 

IS.  Action  to  have  trust  declared  in  real 
estate— Conveyance   by    husband    to   wife. — 

In  an  action  to  have  a  trust  declared  in 
certain  real  estate  conveyed  to  the  defend- 
ant by  his  wife  shortly  before  her  death 
it  is  not  error  to  refuse  to  permit  the  de- 
fendant to  testify  as  to  conversations  oc- 
curring between  himself  and  his  wife  at 
the  time  of  the  execution  of  the  deeds  to 
him. — Mcintosh  v.  Hunt,  29  Cal.  App.  779, 
157  Pac.  839. 

14.  Action  to  set  aside  transfer  of  wife 
as  fraudulent— Husband  Incompetent  wit- 
ness.— Under  the  provisions  of  subdivision 
1  of  the  above  section  In  an  action  brought 
against  a  married  woman  to  set  aside  a 
transfer   as   fraudulent  as   to   creditors   her 


husband  can  not  be  examined  for  or  against 
her  without  her  consent. — First  Nat.  Bank 
▼.  Ranger,  —  Cal.  App.  — ,  193  Pac.  788. 

16.  Alienation  of  affections— Enticing; 
away  wife— Evidence— Privileged  com  man  U 
catlons. — In  an  action  by  a  husband  to  re- 
cover damages  against  the  defendant  on  a 
charge  of  having  alienated  the  affections  of 
plaintiff's  wife,  and  enticing  her  away,  let- 
ters written  to  the  husband  by  the  wife 
during  her  temporary  absence  from  home, 
offer  to  show  the  affectionate  relations  be- 
tween them  prior  to  the  exercise  of  arts  of 
enticement  on  the  part  of  the  defendant, 
are  admissible  in  evidence,  since  the  amend- 
ment of  1911  to  the  above  section,  except- 
ing from  the  class  of  "privileged  com- 
munications," communications  between  a 
husband  and  his  wife,  in  an  action  brought 
by  husband  or  wife  against  another  per- 
son for  the  alienation  of  the  affections  of 
either  husband  or  wife. — Jameson  v.  Tully, 
178  Cal.  380,  173  Pac.  577,  following  the 
doctrine  in  Cripe  v.  Crlpe,  170  Cal.  41,  148 
Pac.  520,  and  distinguishing  Humphrey  v. 
Pope,  1  Cal.  App.  374,  82  Pac.  223,  as  hav- 
ing arisen  and  been  decided  prior  to  the 
amendment  to  the  above  section  in  1911. 

16.  Communications     between     spouses 
Mental  condition  Is  not  a  "communication." 

— The  inhibition  of  the  testimony  of  one 
spouse  against  the  other  extends  to  com- 
munications made  by  one  to  the  other. 
Mental  condition  is  not  a  matter  of  com- 
munication and  in  view  of  the  broad  rule 
adopted  in  this  state,  one  spouse  may  tes- 
tify as  to  the  mental  condition  of  the 
other. — People  v.  Loper,  159  Cal.  6,  112  Pac. 
720. 

17.  Construction  of  section— Amendment 
of  1907. — The  disqualification  of  the  wife 
to  give  testimony  in  an  action  against  her 
husband,  under  subdivision  1  of  the  above 
section  as  amended  in  1907,  does  not  ex- 
tend to  an  action  for  the  alienation  of  the 
affections. — Pratt  v.  Harrold,  47  Cal.  App. 
166,  190  Pac.  372. 

As  to  competency  of  wife  In  crlnUnal  ac- 
tion, see  par.  18,  this  note. 

18.  Criminal  trial— Competency  of  wife 
as  a  witness— Construction  of  section. — The 

rule  of  the  common  law  that  the  wife  was 
absolutely  incompetent  to  testify  against 
her  husband  has  been  modified  in  this  state 
so  that  either  spouse  may  testify  with  the 
consent  of  the  other,  under  the  provisions 
of  subdivision  1  or  the  above  section  and 
section  1322  of  the  Penal  Code;  and  this 
consent  may  be  either  express  or  implied; 
and  when  one  spouse  is  present  in  court 
when  the  other  spouse  is  offered  as  a  wit- 
ness and  testifies,  and  who  does  not  object 
on  the  ground  of  incompetency  of  the  wit- 
ness, is  presumed  to  have  consented,  and 
an  objection  to  the  competency  will  not  be 
considered  on  appeal. — People  v.  Singh,  182 
Cal.  457,  483,  188  Pac.  987;  approving  doc- 
trine in  Benson  v.  Morgan,  50  Mich.  77,  44 
N.  W.  705. 
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10.     Divorce    dees   not   reader  competent. 

— Conversations  had  between  husband  and 
wife  can  not  be  testified  to  after  they  have 
been  divorced. — People  vs.  Mullings,  83  Cal. 
138,  140,  17  Am.  St.  Rep.  223,  23  Pac.  229. 


20.  Form  of  objectloa. — The  reason  of 
rule  requiring  specific  objections  is  in  cer- 
tain cases  entirely  wanting.  Relation  of 
husband  and  wife  having  been  shown,  law 
absolutely  prohibits  examination  of  wife 
touching  communications  during  coverture, 
and  objection  that  evidence  is  incompetent, 
irrelevant,  and  immaterial  is  sufficient. — 
Humphrey  v.  Pope,  1  Cal.  App.  374.  82  Pac. 
223.  See  People  vs.  Mullings,  83  Cal.  138, 
144,  17  Am.  St.  Rep.  228,  23  Pac.  229;  Estate 
of  Mullin,  110  Cal.  252,  254,  42  Pac.  645; 
Harrison  v.  Sutter  St.  R.  Co.,  116  Cal.  156, 
166,  47  Pac.  1019;  People  t.  Warner,  117 
Cal.   687,   688,  49  Pac.   841. 

21.  Same— Reason  of  rule  requiring*  spe- 
cific objection*  in  certain  cases  is  entirely 
wanting  where  purpose  of  examination  re- 
lates to  communications  between  husband 
and  wife  during  coverture.  Law  absolutely 
prohibits  examination  of  wife  touching 
such  communications  where  relation  is 
shown,  and  in  such  cases  specific  objection 
is  not  admitted. — Humphrey  v.  Pope,  1  Cal. 
App.  374,  379,  82  Pac.  223. 

22.  Incapacity  to  consent  does  not  affect 
rale. — The  above  section  makes  no  excep- 
tion to  rule  even  though  other  spouse  be 
Incapable  of  consent,  and  courts  are  not  at 
liberty  to  disregard  its  provisions. — Falk  v. 
Wlttram,  120  Cal.  479,  481,  52  Pac.  707.  See 
Estate  of  Flint,  100  Cal.  391,  34  Pac.  863; 
Emmons  v.  Barton,  109  Cal.  662,  42  Pac.  303. 

28.  Letter  to  wife— Admissibility  la  evi- 
dence.— Where  a  prisoner  wrote  a  letter  as 
follows:  "I  have  had  to  confess  to  putut- 
ting  Dlnamlte  on  Dickenson's  Porch,  you 
can  not  see  me  before  Monday  bet  9  and  11 
the  Det  found  the  dinamite  in  the  shed," 
and  gave  it  not  sealed  or  inclosed  in  an  en- 
velope to  an  officer  to  carry  to  his  wife  who 
returned  it  to  the  officer  after  she  read  it, 
the  admission  of  the  letter  in  evidence  was 
not  an  examination  of  the  wife  as  to  a  priv- 
ileged communication  nor  an  examination 
of  her  as  a  witness  against  the  husband, 
and  was,  therefore,  not  prohibited  by  above 
section. — People  v.  Swaile,  12  Cal.  App.  192, 
195,  157  Pac.   134. 

24.  Lips  of  both  aostana  ana  wife  are 
forever  sealed  as  to  all  communications  be- 
tween them  during  marriage  relation,  un- 
less consent  is  shown  or  cause  of  action 
falls  within  exceptions  stated  in  above  sec- 
tion.— Humphrey  v.  Pope,  1  Cal.  App.  374, 
478,  82  Pac.  223.  See  People  v.  Mullings, 
83  Cal.  138,  144,  17  Am.  St.  Rep.  233,  23  Pac. 
229. 

25.  Matters  occarrlas;  after  divorce- 
Tent  Imony  of  former  spoase. — In  a  contest 
to  the  probate  of  a  will  between  two  per- 
sons,  both   of   whom   claim   to   be  the   sur- 


viving husband  of  the  testatrix,  the  con- 
testant who  seeks  to  establish  the  validity 
of  a  decree  of  divorce  between  the  propo- 
nent and  the  deceased,  can  not  object  to 
the  introduction  of  testimony  of  the  testa- 
trix as  to  matters  occurring  after  the  al- 
leged divorce,  on  the  ground  that  such 
testimony  was  privileged  under  the  provi- 
sions of  subdivision  1  of  the  above  section. 
— Estate  of  Pusey,  180  Cal.  368,  181  Pac 
648. 

20.  Pledjre  of  corporate  stock— Death  of 
pledsree— Competeacy  of  his  wife  to  teatlfy. 

— In  a  case  in  which  the  stock  of  a  cor- 
poration is  pledged  by  an  owner  thereof  to 
secure  the  payment  of  his  promissory  note, 
in  an  action  thereafter  brought  by  the  rep- 
resentative of  the  estate  of  the  pledgeor  to 
recover  dividends  which  had  been  declared 
upon  the  stock,  the  widow  of  the  pledgee 
is  entitled  to  testify  regarding  the  dece- 
dent of  the  plaintiff  having  been  indebted 
to  her  husband  the  pledgee,  in  a  specified 
sum  represented  by  his  promissory  note, 
and  that  he  pledged  the  stock  upon  which 
the  dividend  had  been  declared  to  her  de- 
ceased husband  to  secure  the  payment  of 
such  note,  the  provisions  of  subdivision  1 
of  the  above  section  excluding  testimony 
by  one  spouse  of  declarations  by  the  other 
made  during  marriage,  has  no  application 
in  such  a  case. — Savings  Union  Bank  &. 
Trust  Co.  v.  Crowley,  176  Cal.  543,  169 
Pac.  67. 
See  par.  30,  this  note. 

27.  Public     policy— Foaadarloa     of    rale. 

— The  rule  is  founded  upon  public  policy 
and*  no  disclosure  can  be  forced  from  either 
spouse  without  consent  of  one  against 
whom  it  Is  sought  to  be  used. — People  v. 
Mullings,  83  Cal.  138,  141,  17  Am.  St.  Rep. 
223,  23  Pac.  229. 

28.  Reversal  oa  appeal. — Where  wife  of 
plaintiff  was  called  by  defendant  and  al- 
lowed, over  objection,  to  testify  against  her 
husband,  it  is  ground  for  reversal  under 
above  section. — Fitzgerald  v.  Llvermore,  2 
Cal.  Unrep.  744,  13  Pac.  167. 

20.     Waiver— -Calling;  wife  as  witness.— A 

husband  called  by  his  wife  and  examined 
by  her  is  to  be  deemed  and  taken  as  con- 
sent on  her  part  to  his  examination  by 
opposite  party  In  respect  to  any  of  issues 
in  action. — Steinburg  v.  Meany,  53  Cal.  425, 
427. 

As  to  eommaalcattons  between  hnsbanel 
aad    wife,   when    privileged   and   when   aot, 

see  note  29  Am.  St.  Rep.  411-428. 

SO*  Widow  of  tfleds;ee— Competency  to 
testify* — In  an  action  to  recover  a  dividend 
from  a  corporation  on  behalf  of  the  estate 
of  a  decedent,  the  right  of  the  pledgee  to 
testify  as  to  matters  occurring  before  the 
death  of  the  testator  is  not  barred  under 
the  provision  of  subdivision  1  of  the  above 
section. — Savings  Union  Bank  A  Trust  Co. 
v.  Crowley,  176  Cal.  643.  169  Pac.  67,  fol- 
lowing  doctrine   in   Myers   v.    Reinsteln,   67 
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Cal.    87,   7    Pac.    192;    Booth    v.    Pendola,    88 
Cal.  86,  43,  23  Pac.  200,  25  Pac.   1101;  Poul- 
son  v.  Stanley,  122  Cal.  655,  68  Am.  St.  Rep. 
73,  55  Pac.  605. 
See  par.  26,  this  note. 

III.    SUBDIVISION  2— ATTORNEY  AND 

CLIENT 

SI.  Agency— Communications  to  an  at- 
torney by  third  party  must  be  shown  to  be 
authorized  by  person  for  whom  he  assumed 
to  act  in  order  to  be  privileged. — Sharon 
v.  Sharon,  79  Cal.  633,  678,  22  Pac.  26,  )31. 
See  Synde  v.  McGregor,  96  Mass.  (13  Allen) 
178. 


Attorney      not      privileged, 

There  are  many  cases  in  which  an  attor- 
ney is  employed  in  business  not  properly 
professional  and  where  the  same  might 
have  been  transacted  by  another  agent.  In 
such  cases  the  fact  that  the  agent  sustains 
the  character  of  an  attorney  does  not  ren- 
der, the  communication  attending:  it  priv- 
ileged, and  the  same  may  be  testified  to 
by  him  as  by  any  other  agent. — Ferguson 
v.  Ash,  27  Cal.  App.  375,  150  Pac.  657. 

An  to  communications  to  attorney,  when 
privileged,  see  notes  37  Am.  Dec.  296;  36 
Am.  Rep.  631-633;   66  Am.  St.  Rep.   213-248. 


Same— Conversation  while  not  under 
employment. — Conversation  between  an  at- 
torney and  two  other  parties  held  in  a 
public  hotel  at  which  time  the  subject  of 
the  formation  of  a  corporation  was  "simply 
mentioned  by  one  or  the  other,"  the  attor- 
ney testifying:  that  he  was  not  attorney 
for  any  one  in  the  matter,  is  admissible. — 
Finnell  v.  FInnell,  156  Cal.  589,  602,  105 
Pac.   740. 

As  to  attorney  not  retained,  see  pars.  36, 
36,  this  note. 


34.  Same— Impressions  as  to  mental  con- 
dition of  client. — Impressions  of  an  attor- 
ney as  to  the  mental  condition  of  his  client 
during:  the  existence  of  the  professional  re- 
lationship, are  not  communications  from 
client  to  attorney,  and  are  not  privileged 
hereunder. — Oliver  v.  Warren,  16  Cal.  App. 
168,    116    Pac.    312. 

35.  Attorney  not  retained, — Where  an  at- 
torney receives  statements  from  wife  of 
defendant  who  seeks  to  retain  him  as 
counsel  for  her  husband,  but  he  declines  to 
accept  employment,  such  statements  may 
be  testified  to  by  attorney,  as  relation  of 
attorney  and  client  has  never  existed — 
statements  being  used  as  grounds  of  im- 
peachment *nd  not  purporting  to  have  been 
conveyed  from  defendant. — People  v.  Heart, 
1  Cal.  App.   166,   81   Pac.   1018. 

As  to  conversations  while  not  under  em- 
ployment, see  par.  33,  this  note. 

36.  An  attorney  who  testifies  positively 
that  he  was  not  plaintiff's '  attorney,  and 
facts  testified  by  him  to  show  he  was  not, 
I*  not  incompetent. — Sharon  v.  Sharon,  79 
Cal.  633.  677,  22  Pac.   26,   131. 


ST.  Business  and  social  relations— No< 
In  Inhibition. — Inhibition  under  subdivision 
2  of  above  section  does  not  extend  to  com- 
munications between  attorney  and  person 
having  social  or  business  relations  with 
client;  and  certainly  not  where  statement 
did  not  purport  to  be  conveyed  to  attorney 
from  client,  but,  on  contrary,  was  represen- 
tation of  witness  as  to  his  knowledge  of 
transaction. — People  v.  Heart,  1  Cal.  App. 
166,   169,    81    Pac.    1018. 

38.  Client  must  hnve  regarded  communi- 
cation urn-  confidential  at  the  time  it  was 
made. — Sharon  v.  Sharon,  79  Cal.  633,  678, 
22  Pac.  26,  131. 

38.  Consent  of  client. — An  attorney  may 
testify  at  the  instance  of  his  client.— 
Wood  v.  Etiwanda  W.  Co.,  147  Cal.  228,  81 
Pac.  512. 
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40.  Construction  of  subdivision 
general. — An  attorney  must  have  learned 
matter  in  question  only  as  counsel  or  at- 
torney or  solicitor  for  party  professionally 
and  in  course  of  business,  to  be  rendered 
incompetent. — Sharon  v.  Sharon,  79  Cal.  633, 
678,  22  Pac.  26,  131.  See  Hager  v.  Shindler, 
29  Cal.  48,  61;  George  v.  Silva,  68  Cal.  272, 
9  Pac.  257.  III.  Granger  v.  Warrington.  8 
111.  299.  309;  Goltra  v.  Wolcott.  14  111.  89, 
90;  De  Wolf  v.  Strader,  26  111.  225,  79  Am. 
Dec.  371.  Ind.  Borum  v.  Fouts,  15  Ind.  50, 
52.  Mass.  Hatton  v.  Robinson,  31  Mass. 
(14  Pick.)  416,  428,  25  Am.  Dec.  415.  N.  Y. 
Rochester  City  Bank  v.  Suydam.  5  How. 
Pr.   254.     Tex.     Flack  v.  Neill,  26  Tex.   273. 

41.  Same  —  "Communication." — The  word 
communication"  means  not  only  mere  words 
uttered  but  Includes  the  attorney's  knowl- 
edge of  acts  as  well. — Ex  parte  McDonough, 
170  Cal.  230,  Ann.  Ca%s.  1916E,  327,  L.  R.  A. 
1916C,  593,   149  Pac.  566. 

42.  Same— Not  applicable  after  client's 
death. — The  rule  of  privileged  communica- 
tions between  attorney  and  client  does  not 
apply  in  litigation,  after  the  client's  death, 
between  parties,  all  of  whom  claim  under 
the  client.— Smith  v.  Smith,  173  Cal.  724, 
161    Pac.    495. 

43.  Conversation    of    third    party.  —  The 

fact  of  witness  having  been  present  as  at- 
torney on  one  side  does  not  prevent  his 
giving  evidence  of  conversation  between 
parties. — Murphy  v.  Waterhouse,  113  Cal. 
467,  472,  45  Pac.  866.  See  Gallagher  v.  Wil- 
liamson, 23  Cal.  331.  Ind.  Hanlon  v.  Doherty, 
109  Ind.  37,  9  N.  E.  782.  N.  Y.  Hurlburt  v. 
Hurlburt,  128  N.  Y.  420,  26  Am.  St.  Rep.  482, 
28  N.  E.  651.  N.  C.  Michael  v.  Foil,  100  N.  C. 
178,  6  Am.  St.  Rep.  577,  6  S.  E.  264. 

44.  Cros-examlnatlon  of  party  testifying 
In  his  own  behalf  can  not  be  extended  to 
any  communications  made  to  his  attorney. 
— People  v.  Mullings,  83  Cal.  138,  141.  23 
Pac.  229.  See  Verdelli  v.  Gray's  H.  C.  Co., 
115  Cal.  517,  526,  47  Pac.  364.  Ark.  Bobo 
v.  Bryson,  21  Ark.  387,  76  Am.  Dec.  406. 
Ind.  Blgler  v.  Reyher,  43  Ind.  112.  Kan. 
State   v.   White,    19    Kan.   445,   27   Am.   Rep 
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137.  Ohio.  Duttenho/er  v.  State,  34  Ohio 
St.  91,  32  Am.  Dec.  362.  Vt.  Hemenway  v. 
Smith,   28  Vt.   701. 

45.  Deed  drawn  by  attorney  at  request 
of  client— Legal  advice  not  sought— -Com- 
munication* not  privileged. — Where  an  at- 
torney Is  employed  to  draw  a  deed,  but  no 
facts  are  communicated  by  the  grantor  to 
him  for  the  purpose  of  getting:  any  legal 
advice  from  him,  and  he  gives  no  such  ad- 
vice, statements  made  by  the  grantor  to 
the  attorney  at  the  time  are  not  protected 
from  disclosure  by  the  attorney,  by  virtue 
of  the  provisions  of  subdivision  2  of  the 
above  section. — Ongr  v.  Cole,  46  Cal.  App. 
63,  188  Pac.  812  (a  case  of  first  impression 
in   this  state). 

46.  Same— Not  executed  by  client— Sub- 
sequent conversations  respect  Ins,  privi- 
leged.— Attorney  who  at  request  of  pro- 
ponent of  will  prepared  deed  for  testator 
and  took  the  same  to  him,  whereupon  tes- 
tator refused  to  sign  it,  and  who  had  subse- 
quent conversation  with  the  testator  re- 
garding; it,  will  be  considered  as  an  attorney 
of  the  testator  and  prohibited  from  testify- 
ing as  to  such  circumstances  upon  contest 
of  will.— Estate  of  Higgins,  156  Cal.  257, 
263,  104  Pac.  6. 

47.  Election  frauds —- Investigation  by 
grand  Jury— Attorney  can  not  be  compelled 
to  testify  before. — An  attorney  at  law  who 
has  been  retained  to  represent  certain  per- 
sons in  connection  with  any  and  all  inves- 
tigations that  were  being  made  or  that 
might  be  made  as  to  their  participation 
in  certain  alleged  election  frauds  and  vio- 
lations of  the  election  laws,  can  not  be 
compelled,  without  their  consent,  to  tes- 
tify before  the  grand  jury  as  to  whether 
or  not  he  was  employed  by  them  to  defend 
certain  other  persons  who  had  been  in- 
dicted by  the  grand  jury  for  participation 
In  such  election  frauds,  or  whether  or  not 
they  furnished  the  bail  money  which  he 
deposited  for  their  release,  for  such  ques- 
tions called  for  "communications"  received 
by  the  attorney  from  his  client,  concern- 
ing which  he  can  not  testify  without  the 
client's  consent. — Ex  parte  McDonough,  170 
Cal.  230,  Ann.  Cas.  1916E,  327,  L.  JR.  A.  1916C, 
593,   149   Pac.  566. 

48.  Same — Same — Same— Rule  must  dis- 
close by  whom  employed,  not  applicable. — 

The  rule  that  an  attornew  is  not  privileged 
from  disclosing  by  whom  he  was  employed 
is  inapplicable  to  such  a  case,  since  the 
sole  purpose  of  such  questions  is  to  ob- 
tain proof  of  admissions  of  the  clients 
tending  to  show  complicity  In  the  very 
crimes  on  account  of  which  the  attorney 
was  employed  to  defend  them. — Ex  parte 
McDonough,  170  Cal.  230,  Ann.  Cas.  1916E, 
327,  L.  R.  A.  1916C,   593,  149  Pac.  566. 

49.  Execution  of  deed— Evidence— Testi- 
mony of  attorney,  admissible,  when. — In  an 

action  to  have  a  deed  declared  to  be  a 
mortgage,  the  fact  that  the  attorney  who 
drew    the   deed    had    drawn   a    will   for   the 


grantor  two  years  previous  and  retained 
it  in  his  possession  did  not,  of  itself,  estab- 
lish the  relation  of  attorney  and  client 
at  the  time  of  making  the  deed  so  as  to 
make  the  testimony  of  the  attorney  con- 
cerning the.  transaction  a  "privileged  one 
under  the  provisions  of  subdivision  2  of 
the  above  section. — Collette  v.  Sarrasin,  184 
Cal.   283,   193   Pac.   571. 


As     to     privileged     communications 
tween  attorney   and   client,  see   notes   Ann. 
Cas.   1913A,  3;   Ann.   Cas.   1916E,  335. 

80.     General    objection  —  Insufficiency    of. 

— Where  objection  to  witness*  competency 
was  stated  generally,  "it  is  not  shown  that 
he  was  not  acting  in  capacity  of  client  to 
an  attorney,"  it  is  not  sufficient  to  raise 
question  of  his  competency  under  above  sec- 
tion.— Faylor  v.  Faylor,  136  Cal.  92,  96,  68 
Pac.  482. 

51.  Intent  of  statute— To  protect  client 
In  confidences. — The  intent  of  the  above 
section  is  the  protection  of  the  client,  and 
to  encourage  him  to  give  the  attorney 
whom  he  consults  the  fullest  information 
concerning  the  facts  upon  which  the  at- 
torney's advice  is  asked,  and  the  cessation 
of  the  relation  of  attorney  and  client  does 
not  make  the  communications  admissible 
In  evidence,  if  It  existed  when  they  were 
made. — Hardy  v.  Martin,  150  Cal.  343,  89 
Pac.  111. 

52.  Intent    that    attorney    shall    disclose. 

— Communication,  as  well  as  relation  be- 
tween attorney  and  his  client,  ceases  to  be 
confidential  when  it  Is  clearly  manifest 
that  it  is  intention  of  client  that  commu- 
nication should  be  disclosed,  if  any  occa- 
sion therefor  should  be  presented.  Con- 
sent of  client  to  such  disclosure  may  be 
implied  as  well  as  expressed. — Estate  of 
Nelson,     132     Cal.     182,     188,     64     Pac.     294. 

53.  Motion  to  strike  out  testimony  given 
by  attorney,  as  to  communications  with 
his  client,  is  properly  denied  where  objec- 
tions to  same  had  been  withdrawn  by  party 
making  motion. — Estate  of  Wax,  106  Cal. 
343,  847,  39  Pac.  624.  See  People  v.  Long, 
43  Cal.  444;  People  v.  Rolfe,  61  Cal.  540: 
People  v.  Samerlo,  84  Cal.   484,  24  r-ac.   283. 

54.  Presumption  that  communication 
privileged. — The  presumption  is  that  all 
communications  between  attorney  and 
client  in  course  of  professional  employment 
are  confidential,  but  this  presumption  may 
be  rebutted. — Sharon  v.  Sharon,  79  Cal.  633, 
678,  22  Pac.  26,  131.  See  Hager  v.  Shindler, 
29  Cal.  48,  63;  Gower  v.  Emery,  18  Me. 
79.  82. 

As  to  presumntftona  generally,  see  post, 
§§1959,   1960-1963  and  notes. 

55.  Strangers  and  third  parties — Con- 
versations between  attorney  and  third 
party  or   between  strangers  in   presence   of 

attorney   and    client   are   not   within   rule. 

Sharon  v.  Sharon.  79  Cai.  683,  678,  22  Pac. 
26,  131.  See  Gallagher  v.  Williamson,  23 
Cal.  331,  333,  83  Am.  Dec.  114.     Ala.     Mobile 
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A  M.  R.  Co.  v.  Yeates,  67  Ala.  164.  Pa.  was  In  proper  condition  of  mind  to  make 
Levers  v.  Van  Buskirk,  4  Pa.  St.  816.  9.  C  confession  is  competent. — Estate  of  Toomes, 
Moffatt   v.   Hardin,   22  S.  C.    9.  54  Cal.  509,  616,  35  Am.  Rep.  83. 


541.     Subscribing  witness  —  Attorney  as. — 

Declarations  and  instructions  made  by  tes- 
tator immediately  preceding:  drafting:  of 
will  offer  valuable  aid  to  jury  in  determin- 
ing: testator's  mental  capacity  at  time  of 
act,  and  are  clearly  material  and  not  in 
violation  of  above  section  when  testator 
requests  attorney  to  sign  as  subscribing: 
witness. — Estate  of  Mullin,  110  Cal.  262,  254, 
42   Pac.   646. 

57.  When  testator  requests  his  attorney 
to  become  an  attesting:  witness  to  his  will 
he  thereby  expressly  waives  privilege. — 
Estate  of  Mullin,  110  Cal.  252,  254,  42  Pac. 
645.  See  Albertl  v.  New  York  L.  E.  &  W. 
R.  Co.,  118  N.  Y.  77,  .23  N.  E.  36. 

58.  Where  testator  requests  his  attor- 
ney to  sign  will  as' attesting:  witness  he  in 
effect  consents  that  whenever  will  shall  be 
offered  for  probate  attorney  might  be  called 
to  testify  to  any  facts  within  his  knowl- 
edge necessary  to  establish  its  validity. — 
Estate  of  Wax,  106  Cal.  343,  347,  39  Pac.  624. 
See  Mam.  Doherty  v.  O'Callagrhan,  157  Mass. 
90,  34  Am.  St.  Rep.  258,  31  N.  E.  726.  N.  Y. 
In  matter  of  Coleman,  111  N.  Y.  220,  19 
N.  E.  71.  Wis.  McMaster  v.  Scriven,  86  Wis. 
162.  39  Am.  St.  Rep.  828,  55  N.  W.  149. 

58.     Third  parties  present — Effect  of. — An 

attorney  receiving:  communication  in  pub- 
lic street,  and  in  presence  of  third  party, 
not  in  any  sense  confidential  or  in  the 
'course  of  his  employment,  is  not  incompe- 
tent.— Sharon  v.  Sharon,  79  Cal.  633,  677,  22 
Pac.  26,  131. 

60.  Will  drawn  by  attorney — Testimony 
In  explanation  of  latent  ambiguity — Identi- 
fying; beneficiary. — The  testimony  of  an  at- 
torney employed  to  draft  the  will,  in  ex- 
planation of  a  latent  ambiguity  therein  as 
to  the  identity  of  a  beneficiary  under  the 
will,  is  not  such  a  disclosure  of  privileged 
communications  as  Is  barred  under  this 
provision,  and  may  be  received  for  the  pur- 
pose stated. — Estate  of  Dominici,  151  Cal. 
186,  90  Pac.  448. 

As  to  attorney's  competency  to  testify 
concerning;  will  be  bas  drawn,  see  note  66 
Am.    St.    Rep.    229-231. 

IV.     SUBDIVISION    3— CONFESSOR    AND 

CONPESSANT. 

61.  Mental  condition. — A  priest  who  has 
made  it  daily  practice  for  many  years  to 
familiarize  himself  with  mental  condition 
of  persons  upon  whom  he  was  called  to  at- 
tend in  his  character  as  priest,  is  peculiarly 
qualified  to  express  an  opinion,  as  an  ex- 
pert, on  question  of  mental  disease. — Es- 
tate of  Toomes,  54  Cal.  509,  516,  35  Am. 
Rep.  83. 

62.  Preliminary  matters. — A  priest  who 
testifies  only  to  facts  obtained  on  prelimi- 
nary   examination    to    ascertain    if    person 


V.     SUBDIVISION   4— -PHYSICIAN   AND 

PATIENT. 

As  to  physicians  or  surgeons,  when  may 
testify  and  when  may  not,  see  notes  52  Am. 
Rep.  4;  17  Am.  St.  Rep.  666-571. 

63.  Action  for  personal  Injuries  from 
negligence — Attending:  physician — Can  not 
testify    without    plaintiff's    consent. — In    an 

action  to  recover  for  personal  injuries  in 
a  negligence  case  an  instruction  given  at 
the  defendant's  request  in  which  after 
stating  that,  by  reason  of  privilege  defined 
herein,  the  physicians  who  had  attended  the 
plaintiff  could  not  testify  without  his  con- 
sent, it  charged  that  if  the  plaintiff  had 
failed  to  call  them  as  witnesses,  and  showed 
no  reason  for  such  failure,  the  law  pre- 
sumed that  their  testimony  would  have 
been  against  him,  is  erroneous. — Cook  v. 
Los  Angeles  R.  Corp.,  169  Cal.  113,  146  Pac. 
1013. 
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64.  Same— Same  —  Information  acquired 
by  physician  before  Injury— Testimony  as 
to    Injuries— Privilege    not    waived. — In    an 

action  to  recover  damages  for  personal  in- 
juries sustained  by  the  plaintiff  at  the 
hands  of  an  employee  of  a  railroad  com- 
pany, the  plaintiff  did  not,  in  view  of  the 
provisions  of  subdivision  4  of  the  above 
section,  as  it  read  prior  to  the  abrogation 
of  the  privilege  in  such  class  of  cases  in 
the  year  1917,  waive  the  ban  of  privilege  as 
to  information  acquired  by  a  physician  in 
attending  the  plaintiff  several  years  prior 
to  the  injuries  in  question,  because  the 
plaintiff  and  the  physician  testified  fully 
as  to  the  plaintiff's  condition  after  the  as- 
sault.— Hlrschberg  v.  Southern  Pac.  Co.,  180 
Cal.  774,  183  Pac.  141. 

65.     Action    for    services    as    nurse Issue 

value  of  services— Physicians  not  Incom- 
petent.— In  a  case  of  an  action  against  ex- 
ecutors to  recover  the  value  of  alleged 
services  rendered  decedent  as  a  nurse,  the 
question  at  issue  being  the  value  of  the 
services  rendered  the  testimony  of  physi- 
cians upon  the  question  at  issue  is  not  of 
such  a  character  that  it  constitutes  infor- 
mation acquired  in  attending  the  plain- 
tiff as  patient  which  was  necessary  to 
enable  them  to  prescribe  or  act  for  him,4 
but  being  of  a  general  character  relating 
simply  to  the  value  of  the  services  ren- 
dered by  the  plaintiff  as  nurse,  the  testi- 
mony was  not  within  the  prohibition  of 
subdivision  4  of  the  above  section,  and 
was  therefore  properly  admitted.— Keller 
v.  Gerber,  —  Cal.  App.  — ,  193  Pac.  809,  fol- 
lowing the  doctrine  in  Estate  of  Black,  132 
Cal.  392,  396,  64  Pac.  695;  Harris  v.  Zanone, 
93  Cal.  59.  71,  28  Pac.  485;  In  re  Redfleld, 
116   Cal.   644,   48   Pac.   794. 

06.  Appeal— ^Review  of  rutin*. — The  rul- 
ing of  court,  on  objection  to  question  asked 
physician    as    to    mental    condition    of    his 
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patient,  was  determined  upon  information 
before  him,  and  appellate  court  can  not  say 
that  his  conclusion  was  erroneous. — Estate 
of   Redfleld,    116   Cal.    637,    644,    48   Pac.   794. 


67.  Antopay— Information  obtained  from, 
aojj^rtvlleajed. — A  dead  man  is  not  a  "pa- 
tient" capable  of  sustaining  delation  of 
confidence  toward  his  physician,  which  is 
foundation  of  rule  given  In  above  section. 
Therefore  matters  coming  under  observa- 
tion of  physician  in  holding  an  autopsy  are 
admissible. — Harrison  v.  Sutter  St.  R.  Co., 
116  Cal.   156,  47   Pac.   1019. 


68.  Contraction  of  subdivision 
test  arising;  upon  probate  of  will  is  civil 
action  within  meaning  of  subdivision  4  of 
above  section. — Estate  of  Flint,  100  Cal.  391, 
400,  84   Pac.  863. 

69.  Same— Intended  for  protection  of  pa- 
tient— Waiver  of  privilege. — The  general 
rule  of  law  found  in  subdivision  4  of  above 
section  which  in  effect  declares  that  a 
physician  may  not  give  in  evidence  any  in- 
formation concerning  the  ailments  of  his 
patient  which  was  acquired  in  the  perform- 
ance of  his  professional  duties,  was  created 
for  the  protection  of  the  patient,  and  oper- 
ates upon  the  physician  alone,  and  confers 
a  personal  privilege  on  the  patient,  which 
may  be  expressly  or  impliedly  waived  by 
him  in  person,  or  by  an  agent  or  attorney 
acting  on  his  behalf. — San  Francisco  Credit 
Clearing  House  v.  MacDonald,  18  Cal.  App. 

•  212,    219,   122   Pac.    964. 

70.  Criminal    cause*    not    Included. — The 

rule    as    to    privileged    communication    be- 
tween   patients    and    physicians    does    not 
,  apply   in  criminal   causes. — People  v.  Lane, 
101  Cal.  613,  516,  36  Pac.  16. 

71.  The  rule  which  excludes  physician 
from  revealing  secrets  of  sick  chamber 
may  not,  in  nature  of  things,  apply  to  crim- 
inal prosecution.  The  interests  of  justice 
unseal  doctors'  lips  and  rule  was  never 
designed  to  shut  out  evidence  necessary  for 
proof  of  guilt  or  to  protect  murderer 
rather  than    to   shield  memory  of  victim. — 

#  Freel  v.  Market  St.  Cable  R.  Co.,  97  Cal.  40, 
45,  46,  31   Pac.   730. 

72.  Extent  of  rule. — A  physician  is  pre- 
cluded from  being  examined  as  witness  only 
"as  to  information  acquired  in  attending 
patient  which  was  necessary  to  enable  him 
to  prescribe  or  act  for  patient,"  and  where 
it  appears  that  testimony  of  physician  is 
not  founded  upon  such  information,  it  may 
be  competent. — Estate  of  Black,  132  Cal. 
392,  396,  64  Pac.   696. 

73.  A  physician  who  had  acquired  his 
knowledge  of  injuries  of  deceased,  while 
attending  him  in  professional  capacity,  is 
not    competent    witness. — Keast    v.    Santa 

•     Ysabel   Gold   Min.   Co.,   136  Cal.   256,   260.   68 
Pac.  771. 

74.  Mental  and  physical  condition  of  pa- 
tient—As  to  generally. — Under  subdivision 
-4  of  above  section,  testimony  of  doctor  that 


he  prescribed  for  his  patient  for  mental 
trouble  should  not  be  admitted.  The  au- 
thorities are  uniform  on  this  question  in 
all  states  having  similar  statute. — Estate  9 
of  Flint.  100  Cal.  891,  396,  84  Pac.  863.  See 
Freel  v.  Market  St  Cable  R.  Co.,  97  Cal.  40, 
31  Pac.  730;  Briggs  v.  Briggs,  20  Mich.  34; 
Streeter  v.  City  of  Breckenridge,  23  Mo. 
App.  244. 

75.  Same— Shortly  before  dcatb — Physi- 
cian can  not  testify  as  to. — Physician  called 
in  will  contest  who  had  attended  the  de- 
ceased professionally  for  thirteen  days 
prior  to  his  death,  observed  his  actions, 
conduct,  etc.,  will  not  be  permitted  to  tes- 
tify as  to  the  physical  and  mental  condi- 
tion of  the  testator  at  the  time  his  will  was 
executed  during  such  period  although  it 
was  not  directly  shown  that  all  his  infor- 
mation was  acquired  •  in  his  professional 
capacity  or  necessary  to  enable  him  to  pre- 
scribe for  his  patient. — Estate  of  Budan,  . 
166  Cal.  230,  232,  104  Pac.  442. 


76.  No  presumption  prejudicial  to  party. 

— It  certainly  is  not  policy  of  law  to  ex- 
clude certain  testimony,  and  at  same  time 
raise  presumption  prejudicial  to  the  party 
at  whose  instance  such  testimony  was  ex- 
cluded.— Thomas  v.  Gates,  126  Cal.  1,  6,  68 
Pac.  315. 

77.  Probate    of    will — Medical    witness. — 

On  a  contest  of  the  probate  of  a  will,  the 
testimony  of  the  medical  witness  as  to  the 
conditions  under  which  he  knew  the  testa- 
trix, is  not  rendered  incompetent  by  above 
section,  and  questions  asked  the  witness 
designed  to  elicit  such  facts  were  not  ob- 
jectionable on  that  ground. — Estate  of  Hus- 
ton, 163  Cal.   166,  172,  173,  124   Pac.  862. 


78.  Subscribing  witness  to  will. — When 
testator  makes  his  attending  physician 
subscribing  witness  to  his  will  he  waives 
privilege  and  invites  full  and  proper  exami- 
nation of  matters  and  facts  upon  which 
his  lips  had  otherwise  been  sealed. — Estate  • 
of  Mullin,  119  Cal.  252,  256,  42  Pac.  645. 

70.  Suppression  of  evidence  Can  not  be 
claimed  where  objection  made. — Where  evi- 
dence of  physician  was  offered  by  defend- 
ant, and  excluded  by  objection  of  plaintiff, 
an  instruction  can  not  be  based  upon  such 
excluded  evidence  to  effect  that  if  plaintiff 
wilfully  suppressed  any  evidence  jury 
should  presume  that  it  would  be  adverse 
if  produced. — Thomas  v.  Gates,  126  Cal.  1,  6, 
58  Pac.   315. 

80.     Waiver    of    prtvlleaje  —  By    patient. — 

Privilege  is  personal  to  patient,  and  may  be 
waived  by  him,  which  he  does  when  he 
calls  physician  himself  as  witness,  or  prom- 
ises him  to  give  testimony  without  making 
objection  thereto.  If  patient  once  consents 
to  his  testifying,  he  can  not,  after  testi- 
mony has  been  given,  revoke  consent  and 
ask  to  have  it  excluded. — Lissak  v.  Crocker^* 
Estate  Co..  119  Cal.  442,  445,  446,  51  Pac. 
688.  See  Hoyt  v.  Hoyt,  112  N.  Y.  493,  514, 
20  N.  E.  402. 
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81.  Physician  whose  testimony  was  ob- 
jected to  on  ground  of  privileged  communi- 
cation, but  to  which  testimony  afterwards 
written  waiver  and  consent  was  executed 
by  contestant,  may  be  allowed  to  *  testify, 
and  fact  that  he  did  so  can  not  be  after- 
wards excepted  to. — In  matter  of  Daniels, 
140  Cal.  335,  338,  73  Pac.   1053. 

82.  The  privilege  subsisting  under  the 
provisions  of  subdivision  4  of  the  above 
section,  as  such  subdivision  existed  before 
the  amendment  of  1917,  providing  that  a 
physician  could  not  testify  as  to  informa- 
tion acquired  while  treating  a  patient, 
without  the  consent  of  the  patient,  is 
waived,  in  an  action  for  death,  by  the  ad- 
ministrator putting  other  witnesses  on  the 
stand  to  testify  as  to  the  nature  of  the 
injuries. — Moreno  v.  New  Guadalupe  Min. 
Co..  35  Cal.  App.  744,  170  Pac.  1088.  ap- 
proving the  doctrine  in  Lane  v.  Bo i court, 
128  Ind.  420,  25  Am.  St.  Rep.  442,  27  N.  E. 
Ill;  Woods  v.  Incorporated  Town  of  Lisbon, 
150  Iowa  433.  130  N.  W.  372;  Epstein  v. 
Pennsylvania  R.  Co.,  250  Mo.  1,  Ann.  Cas. 
1915A,  428,  4S  L  R.  A.  (N.  S.)  394,  156 
S.  W.  699. 


83.     Same— By    personal    repreiientatlvc. — 

Whether  the  personal  representative  or  heir 
of  deceased  can  waive  personal  privilege 
provided  for  In  above  section,  is  said,  in 
Estate  of  Flint,  100  Cal.  391,  34  Pac.  863,  to 
Jt>e  new  question  in  this  state.  It  was  held, 
but  not  decided,  in  that  case,  that  privilege 
could  not  be  waived,  and  now  following 
decisions  of  New  York,  under  a  similar  pro- 
vision, It  is  decided  that  no  one  except 
patient  himself  may  waive  privilege  given 
under  above  section. — Harrison  v.  Sutter 
St.  R.  Co.,  116  Cal.  156,  47  Pac.  1019.  See 
Ind.  Morris  v.  Morris,  119  Ind.  341.  21  N.  E. 
918.  Mich.  Fraser  v.  Jennison.  42  Mich.  206, 
3  N.  W.  882.  Mo.  Thompson  v.  Ish,  99  Mo. 
160,  12  S.  W.  510.  N.  Y.  Westover  v.  AZina. 
L.  Ins.  Co.,  99  N.  Y.  56,  1  N.  E.  104;  Renihan 
v.  Dennin,  103  N.  T.  573,  9  N.  E.  320;  Loder 
v.  Whelpley,  111  N.  Y.  239,  18  N.  E.  874. 


84.  Same— Heir  or  creditor  can  not 
waive  privilege. — The  privilege  governing 
physician's  communication  made  to  him  by 
patient  who  had  afterwards  died,  can  not 
be  waived  by  heir,  and  certainly  not  by 
creditors. — Emmons  v.  Barton,  109  Cal.  662, 
670,  42  Pac.  303. 


§1882.    WHEN  PRIVILEGED  PERSONS  MUST  TESTIFY.    [Repealed.] 

History:     Enacted  March  11,  1872;   repeal  approved  February  28, 
1876,  Code  Amdts.  1875-6,  p.  105. 


§  1883.    JUDGE  OR  JUROR  MAY  BE 


The  judge  himself,  or 


any  juror,  may  be  called  as  a  witness  by  either  party ;  but  in  such  case  it  is  in 
the  discretion  of  the  court  or  judge  to  order  the  trial  to  be  postponed  or  sus- 
pended, and  to  take  place  before  another  judge  or  jury. 

History:    Enacted  March  11,  1872,  re-enactment  of  $  400  Practice  Act. 

1.     Protest   of    notary— iKrtdence   to    eon-      — Applegrarth  y.  Abbott,  '62   Cal.  459,  460,   2 
tradict  and  overcome  recitals  in,  admissible.       Pac.  48. 


§1884.  WHEN  AN  INTERPRETER  TO  BE  SWORN.  When  a  witness  does 
not  understand  and  speak  the  English  language,  an  interpreter  must  be  sworn 
to  interpret  for  him.  Any  person,  a  resident  of  the  proper  county,  may  be  sum- 
moned by  any  court  or  judge  to  appear  before  such  court  or  judge  to  act  as 
interpreter  in  any  action  or  proceeding.  The  summons  must  be  served  and 
returned  in  like  manner  as  a  subpoena.  Any  person  so  summoned  who  fails  to 
attend  at  the  time  and  place  named  in  the  summons,  is  guilty  of  a  contempt. 

History:     Enacted  March  11,  1872,  re-enactment  of  $  401  Practice 
Act  with  addition  of  last  two  sentences. 


INTERPRETER. 

1.  As  to  propriety  of  calling — Matter  for 
trial  court. 

2,3.  Construction — Discretion  of  court. 

4.  Interpreter — Appointment  of  Indian. 

5.  8ame — Discretion  of  court. 

6.  Same — Must  be  sworn. 
C.  C.  P.— 220 


1.  As  to  propriety  of  calling— Matter  for 
trial  court. — The  propriety  of  calling:  an  In- 
terpreter and  the  fitness  of  the  person  so 
called  are  matters  for  the  trial  court. — 
People  v.  Valencia,  27  Cal.  App.  407,  150 
Pac.   68. 

Aa  to  discretion  of  court,  see  pars.  2,  3,  5, 
this  note. 

2.  Construction  —  Discretion    of    court. — 

Under   above   section   court    is   vested    with 


§§  1887, 1868 
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discretion  in  determining:  whether  an  inter- 
preter shall  be  called  or  not. — People  v. 
Morine,   138   Cal.   626,   628,  72   Pac.   166. 

A»  to  discretion  of  court,  see  pars.  1,  5, 
this  note. 

8.  Under  above  section  court  is  neces- 
sarily vested  with  discretion  in  granting 
or  refusing;  application  for  interpreter. — 
People  v.  Youngr,  108  Cal.  8,  11,  41  Pac.  281. 

4.     Interpreter  —  Appointment    of    Indian 

interpreter,  a  resident  of  county,  for  Indian 
when  testifying-,  it  appearing  that  such 
Indian  understood  some  but  not  all  of  ques- 
tions addressed  to  him  in  English,  was  not 
an  abuse  of  discretion  by  trial  court. — 
People  v.  Sal  a  s,  2  Cal.  App.  587,  84  Pac.  295, 
296. 


5.  Same — Discretion  of  court. — Under  the 
provisions  of  the  above  section  it  is  made 
the  duty  of  the  court  to  appoint  an  inter- 


preter in  those  cases,  only,  where  the  wit- 
ness does  not  understand  or  speak  the  Eng- 
lish language;  in  each  case  the  question  is 
one  for  the  judicial  determination  of  the 
trial  court,  and  its  ruling  thereon  will  not 
be  disturbed  unless  the  record  clearly  shows 
abuse  of  discretion. — People  v.  Avila,  — 
Cal.  App.  — ,  194  Pac.  768,  following  the 
doctrine  In  People  v.  Young,  108  Cal.  8,  81 
Pac.  281;  People  v.  Morine,  138  Cal.  626,  72 
Pac.  186. 

As  to  discretion  of  court,  see  pars.  1-3, 
this  note. 

6.  Same — Mast  be  sworn. — Above  section 
provides  that  an  interpreter  must  be  sworn, 
and  section  1878,  ante,  defines  witness  as 
person  whose  declarations  under  oath  are 
received  as  evidence  for  any  purpose.  He  is 
therefore  a  witness. — People  v.  Lem  Doe, 
132  Cal.   199,   201,   64   Pac.   265. 

See,  ante,  9  1878,  note  par.  2. 


CHAPTER  III. 

WRITINGS. 

Article  I.    Writings  in  General,  §§  1887-1889. ' 

IL    Public  Writings,  SI  1892-1928. 

HE.    Private  Writings,  if  1929-1951. 


1 1887.    Writings,  public  and  private. 
S  1888.    Public  writings  defined. 


ARTICLE  I. 

WBITINGS  IN  GENERAL. 

I  1889.     All  others  private. 


§  1887.    WEITINGS,  PUBLIC  AND  PRIVATE.    Writings  are  of  two  kinds 

1.  Public;  and, 

2.  Private. 

History:     Enacted  March  11,  1872. 


§  1888.    PUBLIC  WBITINGS  DEFINED.    Public  writings  are : 

1.  The  written  acts  or  records  of  the  acts  of  the  sovereign  authority,  of  official 
bodies  and  tribunals,  and  of  public  officers,  legislative,  judicial  and  executive, 
whether  of  this  state,  of  the  United  States,  of  a  sister  state,  or  of  a  foreign 
country ; 

2.  Public  records,  kept  in  this  state,  of  private  writings. 

History:     Enacted  March  11,  1872. 

PUBLIC  WRITINGS— WHAT  ARE. 

1.  Construction  of   section  —  Phrase  "public 

writings. ' ' 

2.  Municipal   corporation  —  Book    of    electric 

system — Private  property. 

3.  Record  of  deeds  kept  in  county  recorder's 

office. 


1.  Construction  of  section — Phrase  "pub- 
lic writings"  refers  only  to  writings  men- 
tioned in  section  1894,  post,  and  does  not 
include  instruction  from  an  attorney  to 
sheriff  regarding  execution  of  process  — 
Whelan  v.  Superior  Court,  114  CaL  548,  550, 
46  Pao.  468. 
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2L  Municipal  corporation— Book  of  elec- 
tric system — Prlrate  property* — The  books 
of  the  city  of  Los  Angeles  relating  to  Its 
electric  system,  are  not  public  documents, 
as  that  term  is  used  in  the  above  section 
and  section  1894,  post,  providing  for  in- 
spection of  public  records;  they  are  the 
city's  private  property. — Mushet  v.  Depart- 
ment of  Public  Service   of  the  City  of  Los 


Angeles,  35  Cal.  App.  680,  170  Pac.  658,  ap- 
proving   the    doctrine    in    In    re    Board    of 
Rapid  Transit  Commissioners,  197  N.  Y.  81 
18  Ann.  Cas.  866,  36  L.  R.  A.  (N.  S.)   647,  90 
N.  E.  156. 

8.  Record  of  deeds  kept  In  county  re- 
corder's office  is  public  record  of  private 
writings. — Canfleld  v.  Thompson,  49  Cal. 
210,  212. 


§  1889.    ALL  OTHERS  PRIVATE.    All  other  writings  are  private. 

History:     Enacted  March  11,  1872. 


ARTICLE  II. 

PUBLIC  WRITINGS. 


f  1892.     Every  citizen  entitled  to  inspect  and      8  1912. 
copy  public  writings. 

$  1893.     Public  officers  bound  to  give  copies.      $1913. 

$  1894.     Four  kinds  of  public  writings.  1 1914. 

$  1895.     Laws,  written  or  unwritten.  ft  1915. 

$  1896.     Written  laws  defined.  $  1916. 

I  1897.     Constitution  and  statutes.  f  1917. 

$  1898.     Public  and  private  statutes  defined. 

ft  18&9.     Unwritten  law  defined.  1 1918. 

§  1900.     Books  containing  laws  presumed   to 

be  correct.  1 1919. 

ft  1901.     Evidence  of  foreign  law. 

ft  1902.     Other    evidence    of    laws    of    other      $  1920. 
states. 

ft  1903.     Recitals    in    statutes,    bow    far    evi-      { 1921. 
dence. 

ft  1904.     Judicial  record  defined.  ft  1922. 

ft  1905.     Record,    how    authenticated    as    evi- 
dence. S 1923. 

ft  1906.     Record    of   a    foreign   country,   how      ft  1924. 
authenticated. 

ft  1907.     Copy  of  a  foreign  record,  when  evi-      ft  1925. 
dence. 

ft  1908.     Effect  of  a  judgment  or  final  order      {  1926. 
upon  rights  in  various  cases. 

ft  1909.     Effect  of  other  judicial  orders,  when      ft  1927. 
conclusive.- 

ft  1910.    Where  parties  are  to  be  deemed  the 

same.  ft  1928. 

ft  191  T.    What  deemed  adjudged  in  a  judg- 
ment. 


Where  sureties  bound,  principal  is 
also. 

Record  of  another  state,  its  effect. 

Record  of  a  court  of  admiralty. 

Effect  of  a  foreign  judgment. 

Manner  of  impeaching  a  record. 

The  jurisdiction  necessary  in  a  judg- 
ment. 

Manner  of  proving  other  official  doc- 
uments. 

Public  record  of  private  writing  evi- 
dence. 

Entries  in  official  books  prima  facie 
evidence. 

Justice's  judgment  in  other  states, 
how  proved. 

Same.  [Certificate  to  transcript,  con- 
tents.] 

Contents  of  other  official  certificates. 

Provisions  in  relation  to  states  apply 
to  territories. 

Certificates  of  purchase  primary  evi- 
dence of  ownership. 

Entries  made  by  officers  or  boards 
prima  facie  evidence. 

United  States  mineral  land-patent, 
date  of  location  is  prima  facie  evi- 
dence. 

Deed,  evidence  of  transfer. 


§  1892.  EVERY  CITIZEN  ENTITLED  TO  INSPECT  AND  COPY  PUBLIC 
WRITINGS.  Every  citizen  has  a  right  to  inspect  and  take  a  copy  of  any  public 
writing  of  this  state,  except  as  otherwise  expressly  provided  by  statute. 

History:     Enacted  March  11,  1872. 


RIGHT  TO  INSPECT  PUBLIC  RECORD. 

1.  Construction    of     section — Term     "other 

matters." 

2.  Enforcement  of  right  to  inspect. 

3.  Instruction .  from  attorney  to  sheriff. 

An  to  the  right  of  abstractors  to  hare  ac- 
cess to  public  records,  see  note  124  Am.  St. 
Rep.  911. 


As  to  the  right  to  Inspect  and  make  ab- 
stracts of  public  records  without  the  pay- 
meat  of  fees  to  their  custodian,  see  note  6 
Ann.  Cas.  542. 

I.  Construction  of  section— Term  "other 
matters**  referred  to  in  section  1032/  ante, 
which  citizen  is  entitled  to  inspect,  refers 
to  matter  which  is  public  and  in  which 
whole  public  have  an  Interest. — Whelan  v. 
Superior  Court,  114  CaL  648,  550,  46  Pac.  468. 
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2.     Enforcement    of     right     to     Inspect. — 

Under  the  rule  that,  where  the  statute  ex- 
pressly confers  the  right  upon  the  citizen 
to  Inspect  or  to  copy  a  public  record,  and 
he  Seeks  to  exercise  such  right  for  no  un- 
lawful or  scandalous  purpose,  but  in  aid 
of  a  lawful  though  private  business,  the 
statutory  right  may  not  be  denied  him  by 
the  officer  having  the  custody  of  the  public 
record,  and,  if  denied  by  the  officer,  will  be 
enforced  by  the  appropriate  action  of  the 
court,  a  citizen  of  this  state  may,  by  a  writ 


of  mandate,  compel  a  board  of  education 
to  permit  him  to  inspect  and  make  a  copy 
of  the  census  reports  of  school  children  in 
the  official  custody  of  defendants,  and  which 
privilege  or  right  the  defendants  had  de- 
nied to  plaintiff. — Harrison  v.  Powers,  19 
Cal.  App.  762,  127  Pac.  818. 

S.     Instruction    from    attorney   to   ■heriir. 

regarding  execution  of  process,  is  not  -pub- 
lic writing  within  meaning  of  above  sec- 
tion.—Galvin  v.  Palmer,  113  Cal.  46,  55,  45 
Pac   172. 


§1893.  PUBLIC  OFFICERS  BOUND  TO  GIVE  00PIE8.  Every  public 
officer  having  the  custody  of  a  public  writing,  which  a  citizen  has  a  right  to 
inspect,  is  bound  to  give  him,  on  demand,  a  certified  copy  of  it,  on  payment  of 
the  legal  fees  therefor,  and  such  copy  is  admissible  as  evidence  in  like  cases 
and  with  like  effect  as  the  original  writing. 

History:     Enacted  March  11,  1872;  amendment  approved  March  24 
1874,  Code  Amdts.  1873-4,  p.  381.  ' 


PUBLIC  OFFICER— BOUND  TO  GIVE 

COPIES. 

1.  Certified  copy  of  public  record. 

2.  Same — Construction. 

1.     Certified    copy    of    public    record    of 

either  public  or  private  writing:  Is  primary 
evidence  of  original  writing;. — Canfleld  v. 
Thompson,  49  Cal.  210,  212. 


2.  Same  — .  Construction* — Above  section 
in  so  far  as  It  makes  certified  copies  ad- 
missible "with  like  effect  as  original  writ- 
ing:," primarily  relates  to  certified  copies  of 
public  writings  other  than  those  mentioned 
in  fourth  subdivision  of  section  1894,  post. 
—Brown  v.  Griffith,  70  Cal.  14,  16,  11 
Pac.  50. 


§1894.    FOUR   KINDS   OF   PUBLIC   WRITING8.     Public   writings   are 
divided  into  four  classes : 

1.  Laws; 

2.  Judicial  records ; 

3.  Other  official  documents; 

4.  Public  records,  kept  in  this  state,  of  private  writings. 

History:     Enacted  March  11,  1872. 

KINDS  OF   PUBLIC   WRITINGS. 

1.  Recorded  deeds  in  county  recorder's  office. 

2.  Writings  mentioned  in  subdivision  4. 


section. — Canfleld  v.  Thompson,  49  Cal.  210, 
212. 


As  to  the  book*  of  an  electric  sy«tem  of 
a  municipality  being  private  property  and 
not  public  records,  see,  ante,  §  J. 888,  note 
par.  2. 

1.  Recorded  deeds  in  county  recorder's 
office   come   within   subdivision    4    of   above 


2.     Writings    mentioned    in   subdivision    4 

of  above  section  are  not  public  writings 
which  citizen  has  right  to  inspect,  and  of 
which  public  officer  having*  custody  thereof 
is  obliged  to  give  certified  copies  men- 
tioned in  section  1893,  ante. — Brown  v. 
Griffith,  70  Cal.  14,  16,  11  Pac.  500. 


§  1895.    LAWS,  WRITTEN  OR  UNWRITTEN.    Laws,  whether  organic  or 
ordinary,  are  either  written  or  unwritten. 

History:     Enacted  March  11,  1872. 


§  1896.    WRITTEN  LAWS  DEFINED.    A  written  law  is  that  which  is  pro- 
mulgated  in  writing,  and  of  which  a  record  is  in  existence. 


History:     Enacted  March  11,  1872. 
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Cli.  Ill,  Art.  11.1         STATUTES — UNWRITTEN    LAW— BOOKS    OF    LAWS.  gft  1897-1900 

§  1897.  CONSTITUTION  AND  STATUTES.  The  organic  law  is  the  con- 
stitution of  the  government,  and  is  altogether  written.  Other  written  laws  are 
denominated  statutes.  The  written  law  of  this  state  is  therefore  contained  in 
its  constitution  and  statutes,  and  in  the  constitution  and  statutes  of  the  United 

States. 

History:     Enacted  March  11,  1872. 

§1898.  PUBLIC  AND  PRIVATE  STATUTES  DEFINED.  Statutes  are 
public  or  private.  A  private  statute  is  one  which  concerns  only  certain  desig- 
nated individuals,  and  affects  only  their  private  rights.  All  other  statutes  are 
public,  in  which  are  included  statutes  creating  or  affecting  corporations. 

History:     Enacted  March  11,  1872. 

§  1899.  UNWRITTEN  LAW  DEFINED.  Unwritten  law  is  the  law  not  pro- 
mulgated and  recorded,  as  mentioned  in  section  eighteen  hundred  and  ninety- 
six,  but  which  is,  nevertheless,  observed  and  administered  in  the  courts  of  the 
country.  It  has  no  certain  repository,  but  is  collected  from  the  reports  of  the 
decisions  of  the  courts,  and  the  treatises  of  learned  men. 

History:     Enacted  March  11,  1872.     . 

1.     Reason  guiding;  trial  eoart— Appellate  for   purpose   of   ascertaining   how   he   dealt 

court  will  regard. — There  is  no  reason  why  with    motion    before    his    court,    and    what 

appellate    court    should    not,    but    strongest  rule    of   law    guided    his   judgment. — White 

and    most    convincing    reasons    why     that  v.  Merrill,  82  Cal.  14,  19,  22  Pac.  1129  (cone, 

court  should,  look  to  opinion  of  trial  judge  op.  Justice  Thornton). 

§1900.    BOOKS  CONTAINING  LAWS  PRESUMED  TO  BE  CORRECT. 

Books  printed  or  published  under  the  authority  of  a  sister  state  or  foreign 

country,  and  purporting  to  contain  the  statutes,  code,  or  other  written  law 

of  such  state  or  country,  or  proved  to  be  commonly  admitted  in  the  tribunals 

of  such  state  or  country  as  evidence  of  the  written  law  thereof,  are  admissible 

in  this  state  as  evidence  of  such  law. 

History:    Enacted  March  11,  1872,  substantial  re-enactment  of  $  453 
Practice  Act. 

BOOKS  CONTAINING  LAWS— PRE-  ages   for   an   injury  caused   by   defendant's 

SUMPTION.  negligence  In  failing  to  supply  a  safe  place 

,     ■«      •         »  rr         ~-^<>a     i?Ynina^n    nf      ,n  wh,cn  to  work,  and  a  denial  by  the  de- 

1.  Foreign    law-How    proved-Exclusion    of      fendant   of   8uch   ne|fligence    rely[ng   upon 

oral  testimony  harmless.  tne  defense  of  a88Umptlon  of  rl8k#  the  law 

2.  Same — Proof  of  law  of  Alaska:— Construe-      Qf   Alaska,    the   place   in   which   the   injury 

tion  by  court.  occurred,    controls,   and   that   law    is   to   be 


1.     Foreign  law— How  proved— Bxclualoi 


proved    by    competent   and   proper    evidence 
under  the  above  and  following  sections   to 


of    oral    testimony    harmless.— While    under  tne  aatisfactlon  of  the  tHal  Judge    and  |g  tQ 

the  provisions  of  the  above  section  and  of  be  by  h|m  8tated  ^  the             |n  |t> 

sections  1901  and  1902,  post,  oral  testimony  catiQn    tQ    the   facU   |f|   the   partlcular   case 

of  skilled  witnesses  is,  among  other  th  ngs.  Qn  trlal.__Duiuz  v.  Alaska  Packers'  Assoc, 

admissible    as    evidence    of    the    unwritten  m  Cftl    m    m  pac    m3 

laws  of  a  sister  state,  the  use  of  published  .       *       w     i,        *    iw  _^l 

reports    of    decisions    is    more    satisfactory  *■     to     book^-Anthority    of,    see,     post, 

and  where,  by  the  consent  of  both  parties,  «  "«,  ■«!*■.  "•  **  and  note. 

such    reports    are    offered    in    evidence,    the  Same— Historical,    etc. — See,    post,    9  1936 

exclusion  of  the   testimony  of  a  witness  is  and  note. 

not   prejudicial. — Duluz   v.    Alaska   Packers'  Same— Resort    to. — See,    ante,    §  1875    and 

Assoc,  177  Cal.  465,  170  Pac.  1133.  note. 

2»     Same— Proof  of  law  of  Alaska — Con-  As  to  sister  state,  public  writing  of,  see. 

■traction  by  court. — In  an  action  for  dam-  post,   S  1924. 
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§  1901.    EVIDENCE  OF  FOREIGN  LAW.    A  copy  of  the  written  law  or 

other  public  writing  of  any  state  or  country,  attested  by  the  certificate  of  the 

officer  having  charge  of  the  original,  under  the  public  seal  of  the  state  or 

country,  is  admissible  as  evidence  of  such  law  or  writing. 

History:     Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  381. 


1.  Power  of  attorney  executed  In  Eng- 
land—Offer of  la  evidence— Sufficiency  of 
objection. — An  objection  to  the  admission 
in  evidence  of  a  power  of  attorney  executed 
in  England,  on  the  ground  that  it  is  not 
properly  acknowledged,  must  be  specific 
in  order  to  put  the  person  offering  it  on 
proof  of  its  proper  acknowledgment,  as  re- 
quired in  the  above  section  and  section 
1902,  post;  a  simple  objection  to  its  admis- 
sion on  the  ground  that  it  Is  not  acknowl- 


edged as  required  by  the  laws  of  this  state, 
is  not  sufficient. — Pratt  v.  Pratt,  43  Cal. 
App.  261,  278,  184  Pac.  596. 

As  to  certificates,  reanlaftes  of,  see,  post. 

I  1923. 

A»  to  public  records  of  private  wrfltln*;*. 

see,  post,  9  1919  and  note. 

As  to  public  wrltlaga  of  sister  state,  see. 
ante,  §  1424. 


§  1902.  OTHER  EVIDENCE  OF  LAWS  OF  OTHER  STATES.  The  oral 
testimony  of  witnesses  skilled  therein  is  admissible  as  evidence  of  the  unwrit- 
ten law  of  a  sister  state  or  foreign  country,  as  are  also  printed  and  published 
books  of  reports  of  decisions  of  the  courts  of  such  state  or  country,  or  proved 
to  be  commonly  admitted  in  such  courts. 

History:     Enacted  March  11,  1872. 


EVIDENCE  OF  LAWS  OP  ANOTHER 

STATE. 

1.  Laws  of  another  state— Presumption  of  the 

law  in  brief  of  counsel. 

2.  Witness  need  not  be  lawyer. 

1.  Law  of  other  state— Presentation  of 
the  law  In  the  brief  of  connsel  can  not,  on 
appeal,  be  considered  the  equivalent  of  the 
presentation    in   evidence   required   by   law. 


— Ryan    v.    North    Alaska   Salmon    Co.,    153 
Cal.   440,   95   Pac.   862. 

2.  Witneaa  meed  not  be  lawyer. — Oral 
testimony  may  be  given  by  any  witness 
who  is  skilled  therein  and  he  need  not 
have  practiced  law  or  been  a  professor  of 
law.  The  fact  that  he  was  not  a  lawyer 
would  go  to  the  weight  of  the  testimony 
and  not  to  its  competency. — Estate  of  Fa- 
ber,  168   Cal.   491,   143  Pac.  737. 


§  1903.  RECITALS  IN  STATUTES,  HOW  FAR  EVIDENCE.  The  recitals 
in  a  public  statute  are  conclusive  evidence  of  the  facts  recited  for  the  purpose 
of  carrying  it  into  effect,  but  no  further.  The  recitals  in  a  private  statute  are 
conclusive  evidence  between  parties  who  claim  under  its  provisions,  but  no 
further. 

History:     Enacted  March  11,  1872. 

RECITALS  IN  STATUTES— HOW  FAR 

EVIDENCE. 

1.  Final   decision  of  United  States  land  de- 

partment. 

2.  State   is  estopped   from   denying   state   of 

war  or  insurrection  exists. 

As  to  Journal  of  legislature  as  evidence 
of  doe  passage  of  statute,  see  note  58  Am. 
Dec.  574,  575. 


1.  Final  deefaloa  of  United  States  land 
department  between  same  parties  and  as 
to  same  subject-matter  Is  conclusive  of 
rigrhts  of  parties  and  an  estoppel  of  suit  in 
state  court. — Rogers  v.  De  Cambra,  132  Cal. 
502,   506,    60   Pac.   863,   64   Pac.   894. 

2.  State  la  estopped  from  denytna;  state 
of  war  or  Insurrection  exists  when  recitals 
in  public  statute  show  contrary. — Reis  v. 
State,  133  Cal.  593,  600,  65  Pac.  1102. 


8  1904.  JUDICIAL  RECORD  DEFINED.  A  judicial  record  is  the  record  or 
official  entry  of  the  proceedings  in  a  court  of  justice,  or  of  the  official  act  of  a 
judicial  officer,  in  an  action  or  special  proceeding. 

History:     Enacted  March  11,  1872. 
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Ch.  Ill,  Art.  II.]  RECORD— HOW   AUTHENTICATED   AS   EVIDENCE. 


f  1903 


JUDICIAL  RECORD. 

1.  Copy  of  petition  filed  with  board  of  super- 

visors. 

2.  Custody  and  filing  of  record. 

3.  Judgment -book  —  Is  part  of  records  of 

court. 

1.  Copy  of  petition  filed  with  board  of 
supervisors,  certified  by  clerk  of  board,  and 
copy  of  by-laws  filed  with  county  recorder 
and  certified  by  him,  are  admissible  In  evi- 
dence.— People  v.  Hagar,  52  Cal.  171,  186. 

a.  Custody  and  flllna-  of  record. — A  Judi- 
cial 'record  must  be  filed  with  clerk  of 
court,  and   be   lodged   in   custody   of  court, 


and  to  be  admissible  as  evidence  of  judicial 
order  It  must  come  from  hands  of  officer  in 
whose  custody  it  is  kept  as  record  of  court 
either  as  an  original  or  as  an  authenticated 
record. — Bryant  v.  Bank  of  California,  2 
Cal.  Unrep.  128,  7  Pac.  128. 

S.  Judjrment-book— la  part  of  records  of 
court  and  is  final  repository  of  determina- 
tion of  court  upon  every  case  which  passes 
to  judgment,  and  is  therefore  judicial  rec- 
ord and  competent  evidence  of  what  mat- 
ters are  considered  and  passed  upon  by 
court.  It  Is  most  permanent  memorial  of 
those  matters-  ordained  by  law  to  be  kept. 
— Simmons  v.  Threshour,  118  Cal.  100,  101, 
80  Pac.  812. 


§  1905.  RECORD,  HOW  AUTHENTICATED  AS  EVIDENCE.  A  judicial 
record  of  this  state,  or  of  the  United  States,  may  be  proved  by  the  production 
of  the  original  or  by  a  copy  thereof  certified  by  the  clerk  or  other  person  hav- 
ing the  legal  custody  thereof.  That  of  a  sister  state  may  be  proved  by  the 
attestation  of  the  clerk  and  the  seal  of  the  court  annexed,  if  there  be  a  clerk 
and  seal,  together  with  a  certificate  of  the  chief  judge  or  presiding  magistrate, 
that  the  attestation  is  in  due  form. 

History:  Enacted  March  11,  1872,  founded  on  §§  449,  450  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  244,  held  unconstitutional,  see  history,  9  5  ante. 


RECORD— AUTHENTICATION  OP  AS 
EVIDENCE. 

1.  Federal  statute  substantially  the  same. 

2.  Insanity — Foreign    adjudication — Copy    of 

record. 

4 

3.  Jurisdictional  facts. 

4.  Presiding  justice  of  court. 
.1.  Record — What  constitutes. 

6.  Statutes — Authentication  of  as  evidence. 

7.  When  judgment-roll  not  essential. 

1.  Federal       statute      substantially      the 

Name. — That  part  of  above  section  provid- 
ing for  proof  of  Judicial  record  of  sister 
state,  and  section  905  of  the  United  States 
Revised  Statutes,  are  substantially  the 
same. — Wickersham  v.  Johnston.  104  Cal. 
407,  414,  43  Am.  St.  Rep.  118,  38  Pac.  89. 

2.  Insanity— Foreign  adjudication— Copy 
of  record. — Under  the  provisions  of  the 
above  section  a  copy  of  the  record  of  pro- 
ceedings in  Massachusetts  of  an  adjudica- 
tion of  insanity  an  appointment  of  a  guard- 
ian, certified  by  the  clerk  of  the  court 
having*  the  legal  custody  thereof,  under  the 
seal  of  the  court,  and  accompanied  by  a 
certificate  of  the  presiding  judge  or  magis- 
trate that  the  attestation  was  by  the 
proper  officer,  and  in  due  form,  is  properly 
received  in  evidence. — Estate  of  Baker,  176 
Cal.  430,  168  Pac.  881. 

8.  Jnrliidlctlonal  facta.  —  Duly  certified 
copy   of  judgment   is   the   highest   evidence 
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of  the  adjudication  of  the  court  of  the 
issues  involved  in  the  suit  in  which  it  was 
rendered,  and  Its  recitals  showing  acquisi- 
tion of  jurisdiction  of  the  parties  consti- 
tutes evidence  of  the  facts  recited. — Page 
v.  Garver,  5  Cal.  App.  383,  385,  90  Pac.  481. 

4.  Presiding-  Justice  of  conrt  Is  equiva- 
lent of  chief  justice  or  presiding  magistrate 
thereof,  and  an  attestation  so  made  is  in 
due  form  and  in  full  compliance  with  law. 
— Bean  v.  Loryea,  81  Cal.  151,  153,  22  Pac. 
513. 

6.  Record  —  What  constitute*. — Papers 
that  are  not  original  papers  filed  in  cause 
in  which  proceeding  purports  to  have  been 
taken,  that  are  not  found  in  place  where 
such  record  is  kept,  and  are  not  in  any 
way  authenticated  as  record  of  court,  are 
not  a  record. — Bryant  v.  Bank  of  California. 
2  Cal.  Unrep.  128,  7  Pac.  128. 

An  to  seal  of  conrt  to  what  documents  af- 
fixed, see,  ante,  S  163  and  note. 

Aa  to  transcript  showing  appointment  of 
executor  or  administrator,  effect  of  aa  evi- 
dence,  see,   ante,    8  1429   and  note. 


6.  Statutes  —  Authentication  of  aa  evi- 
dence.— While  it  is  clear  that  legislature  of 
state  could  not  require  greater  amount  of 
proof  than  that  prescribed  by  act  of  con- 
gress for  due  authentication  of  a  paper,  it 
would  seem  clear  that  statute  of  state  may 
require  less,  and  that  such  an  act  would 
not  be  in  derogation  of  constitution  of 
United  States. — Parker  v.  Williams,  7  Cal. 
247,  249. 
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7.     When    Judgement-roll    not    essential. — 

Where  jurisdiction  of  both  person  and  sub- 
ject-matter Is  conceded,  a  Judgment  alone 
Is  admissible  in  evidence,  and  it  is  unnec- 


essary to  supplement  it  by  proof  of  the 
other  portion  of  the  judgment-roll. — Hiber- 
nia  Sav.  &  L.  Soc.  v.  Boyd,  155  Cal.  193, 
197,   100  Pac.  239. 


§  1906.  RECORD  OF  A  FOREIGN  COUNTRY,  HOW  AUTHENTICATED. 

A  judicial  record  of  a  foreign  country  may  be  proved  by  the  attestation  of  the 

clerk,  with  the  seal  of  the  court  annexed,  if  there  be  a  clerk  and  a  seal,  or  of 

the  legal  keeper  of  the  record,  with  the  seal  of  his  office  annexed,  if  there  be  a 

seal,  together  with  a  certificate  of  the  chief  judge,  or  presiding  magistrate,  that 

the  person  making  the  attestation  is  the  clerk  of  the  court  or  the  legal  keeper 

of  the  record,  and,  in  either  case,  that  the  signature  of  such  person  is  genuine, 

and  that  the  attestation  is  in  due  form.    The  signature  of  the  chief  judge  or 

presiding  magistrate  must  be  authenticated  by  the  certificate  of  the  minister  or 

embassador,  or  a  consul,  vice-counsel,  or  consular  agent  of  the  United  States  in 

such  foreign  country. 

History:     Enacted  March  11,  1872,  founded  on  9  451  Practice  Act; 
amendment  approved   March   24,   1874,   Code  Amdts.   1873-4,   p.   382; 
'     by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.   1900-1, 
p.  244,  held  unconstitutional,  see  history,  9  6  ante. 


RECORD  OF  FOREIGN  COUNTRY- 
AUTHENTICATION. 

1.  Conclusiveness  of  judgment. 
2, 3.  Construction  of  section — ' '  Copy. ' ' 

4.  Same — With  other  sections. 

5.  Contents  of  record — A   foreign   judicial 

record. 

6.  Probate  of  will — Authentication  of  for- 

eign probate. 

1.  Conclusiveness  of  Judgment. — Judg- 
ment is  conclusive  not  only  as  to  mat- 
ters which  were  litigated  in  former  pro- 
ceeding: between  parties,  but  as  to  any  other 
matter  which  might  have  been  litigated  in 
same  action. — Lillis  v.  Emigrant  Ditch  Co., 
95  Cal.  553,  558,  30  Pac.  1108. 

2.  Construction     of     section  —  "Copy." — 

While  above  section  does  not  use  the  word 
"copy,"  it  has  been  held  that  under  provi- 
sions of  above  section  and  section  1905, 
ante,  and  section  905  of  the  United  States 
Revised  Statutes,  a  certified  copy  Is  suffi- 
cient.— Wickersham  v.  Johnston.  104  Cal. 
407.  414,  43  Am.  St.  Rep.  118,  38  Pac.  89. 
See  Parke  v.  Williams,  7  Cal.  247;  Low  v. 
Burrows,  12  Cal.  181;  Ferguson  v.  Harwood, 
11  U.  S.   (7  Cr.)  408,  3  L.  ed.  387. 

3.  A  foreign  judicial  record  may  be 
proved  by  copy  thereof  attested  and  certi- 
fied as  provided  in  above  section. — Wicker- 


sham v.  Johnston,  104  Cal.  407.  414,  43  Am. 
St.   Rep.    118,   38   Pac.   89. 

4.  Same— With  other  sections. — Above 
section  provides  for  copy  under  attestation 
of  keeper  of  record  accompanied  by  certain 
certificates,  and  section  1907,  post,  provides 
that  copy  may  also  be  admitted  without 
certificates  of  officers  if  accompanied  by 
oral  testimony  of  witness  who  has  com- 
pared the  two  and  certain  other  evidence 
required. — Wickersham  v.  Johnston,  104  Cal. 
407,  414,  43  Am.  St.  Rep.  118,  38  Pac.  89. 

5.  Content*  of  record— A  foreign  judicial 
record  should  contain  pleadings,  petitions 
or  proceedings  which  led  up  to  order  and 
gave  jurisdiction  to  make  it. — Wickersham 
v.  Johnston,  104  Cal.  407,  414,  43  Am.  St. 
Rep.  118,  38  Pac.  89.  See  Young  v.  Rosen - 
baum.  39  Cal.  646;  Mason  v.  Wolff,  40  Cal. 
246,    249;   Harper   v.   Rowe,   53   Cal.    234. 

6.  Probate  of  will  —  Authentication  of 
foreign  probate  of  will  is  jurisdictional 
fact,  and  where  foreign  will  has  been  ad- 
mitted to  probate,  it  is  conclusive,  and  is 
presumed,  in  absence  of  any  showing  to 
contrary,  that  evidence  of  such  foreign 
probate  was  sufficient,  as  provided  for  in 
section  1907,  post. — Goldtree  v.  McAlister. 
86  Cal.  93,  102,  23  Pac.  207,  24  Pac.  801. 

As  to  validity  of  foreign  probate  of  Trill 
as  documentary  evidence*  see,  ante,  38  1322- 
1324  and  notes. 


§  1907.  COPY  OF  A  FOREIGN  RECORD,  WHEN  EVIDENCE.  A  copy  of 
the  judicial  record  of  a  foreign  country  is  also  admissible  in  evidence,  upon 
proof : 

1.  That  the  copy  offered  has  been  compared  by  the  witness  with  the  original, 
and  is  an  exact  transcript  of  the  whole  of  it ; 
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2.  That  such  original  was  in  the  custody  of  the  clerk  of  the  court  or  other 
legal  keeper  of  the  same ;  and, 

3.  That  the  copy  is  duly  attested  by  a  seal  which  is  proved  to  be  the  seal  of 
the  court  where  the  record  remains,  if  it  be  the  record  of  a  court ;  or  if  there 
be  no  such  seal,  or  if  it  be  not  a  record  of  a  court,  by  the  signature  of  the  legal 
keeper  of  the  original. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  452  Practice  Act. 

1.     Construction     of    section. — While     the  An  to  the  admtaolon  of  certified  copy  and 

word  "copy"  appears  in  above  section   and  compared   copy*  see,    ante,    8  1906   and    note 

not  In  the  preceding  one,  stress  is  not  upon  par.    4;    also   Wickersham   v.    Johnston,    104 

''copy"    to    distinguish    it    from    original.—  Cal.  407,  414,  43  Am.  St.  Rep.  118,  38  Pac.  89. 
Wickersham  v.  Johnston,  104  Cal.  407,  414, 
43  Am.  St.  Rep.   118,  88  Pac.   89. 

§  1908.  EFFECT  OF  A  JUDGMENT  OB  FINAL  ORDER  UPON  RIGHTS 
IN  VARIOUS  CASES.  The  effect  of  a  judgment  or  final  order  in  an  action  or 
special  proceeding  before  a  court  or  judge  of  this  state,  or  of  the  United 
States,  having  jurisdiction  to  pronounce  the  judgment  or  order,  is  as  follows : 

1.  In  case  of  a  judgment  or  order  against  a  specific  thing,  or  in  respect  to 
the  probate  of  a  will,  or  the  administration  of  the  estate  of  a  decedent,  or  in 
respect  to  the  personal,  political,  or  legal  condition  or  relation  of  a  particular 
person,  the  judgment  or  order  is  conclusive  upon  the  title  to  the  thing,  the  will, 
or  administration,  or  the  condition  or  relation  of  the  person. 

2.  In  other  cases,  the  judgment  or  order  is,  in  respect  to  the  matter  directly 
adjudged,  conclusive  between  the  parties  and  their  successors  in  interest  by 
title  subsequent  to  the  commencement  of  the  action  or  special  proceeding,  liti- 
gating for  the  same  thing  under  the  same  title  and  in  the  same  capacity,  pro- 
vided they  have  notice,  actual  or  constructive,  of  the  pendency  of  the  action  or 
proceeding. 

History:     Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  382. 

FINAL  JUDGMENT,  ETC.— EFFECT  15- 17.  Same— Extent  of. 

UPON  RIGHTS.  18, 19.  Same  —  Parties     to     judgment,     only. 
1,2.  As  bar  to  future  proceedings.  bound. 

3.  Abatement— To  maintain  plea  in.  2°-  2*.  Same— Parties  to  a  judgment  are  not 

4.  Action  for  rent— Prior  action  pending  bound'  when- 

— Abatement  of  action — Evidence.  25.  Same — Point  or  question  not  raised. 

5.  Action  for  specific  performance — Com-      26-  28.  Same— Probate  judgments. 

munity     property  —  Homestead  —  29.  Same — Pueblo   rights  of   city   of  Los 

Judgment  res  judicata.  Angeles — To  water  of  Los  Angeles 

6.  Administration   of   estate  —  Judgment  River. 

or  order  respecting.  30,31.  Same — Right,   question,   or   fact,   defi- 

7.  Adverse  title— Conclusiveness  of  adju-  nitely  put  in  issue. 

dication.  32,  33.  Same — Right,  title,  or  ownership,  put 

8.  Certainty  —  Is    essential    element    of  'n  issue. 

every*  estoppel.  34.  Same — Suit  to  foreclose  deed  as  mort- 

9, 10.  Common-law  rule  retained.  gage— Dismissal. 

11.  Conclusiveness  of  judgment,  etc.,  as  to  35-  Same— Upon  collateral  attack. 

parties  and   privies — Subdivision   2.  36.  Same  —  Upon    matters    in    issue    and 

12.  Same — A  successor  of  the  assignee  of  passed  upon. 

a  certificate.  37.  Condemnation  proceeding. 

13.  Same — A  successor  in  interest  of  the  38.  Decree   of  distribution — Is  conclusive. 

original  defendant.  39.  Same— Assigned  interest— Presentation 

14.  Same — Error  in  judgment — Effect  of.  of  before  distribution. 
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40.  Determination  of  issues. 
41,  42,  Ejectment — Landlord  and  tenant. 

43.  Estate  of  deceased  person — Order  com- 

promising claim — Subsequent  action 
determining  right  to  entire  estate — 
Judgment  binding  upon  claimant. 

44.  Estoppel  —  Created  by  judgment,  not 

by  preliminary  determination  of 
court. 

45-  47.  Estoppel  by  judgment — In  general. 

48.  Same — Consent  to  allowance  of  attor- 

ney's fees. 

49.  Same— Not  limited  to  an  action  which 

is  identical  in  form. 

50,51.  Finding — Outside  of  any  issue. 

52.  Same — Same — Effect  of. 

53.  Same — Waived — What  deemed  adjudi- 

cated. 

54, 55.  Foreclosure  of  lien — Parties. 

56.  Former  judgment  —  Is  conclusive  be- 

tween parties  only. 

57.  Same  —   Adjudication,    when    effects 

estoppel. 

58.  Same — Pleading. 

59.  Same — Same — And   evidence. 

60.  Heirship — Decree   conclusive. 

61.  Invalid  notes — Quantum  meruit. 

62.  Irrigation-district    bonds  —  Action    by 

assignee  to  recover  amount — Former 
adjudication  of  invalidity  —  Collat- 
eral attack. 

63-  65.  Judgment  of  foreclosure  of  lien  under 
section  3061,  Civil  Code  —  Conclu- 
siveness against  owner  of  property. 

66.  Same  —  Owner    and    purchaser    under 

contract. 

67.  Judgments  only  referred  to. 

68,  69.  Jurisdiction — Is  power  to  hear  and  de- 
termine. 

70.  Jurisdictional  facts. 

71.  Liability  of  administrator — In  general. 

72.  Same  —  Discharged  administrator  not 

liable. 

73-  75.  Merits — Judgment  on. 

76.  Parties  to  be  estopped. 

77.  Same  —  Judgment     ordinarily    affects 

rights  of  parties  to  action,  only. 

78.  Same — Privies — Intestate  and  heirs. 

79.  Partition  —  Collateral  impeachment  of 

judgment. 

80.  Probating  of  will — Is  not  special  in- 

quiry to  determine  status. 

81.  Proceeding  in  rem. 

82.  Same  —  Foreclosure     of    street-assess- 

ment. 

83.  Quieting  title — Judgment  in  action  by 

vendor. 

84.  Recitals    in    orders    and    judgments — 

Bind  no  one. 

85,86.  Res  judicata — Means  facts  directly  in 
issue. 


87.  Same  —  Determination    of    motion    on 

summary  proceeding. 

88.  Same  —  Dissolution   of    partnership  — 

Claim  for  damages  against  manag- 
ing partner  for  breach  of  partner- 
ship agreement. 

89.  Same — Final  judgments,  only. 

90.  Same — Judgment  for  specific  perform- 

ance of  contract  for  sale  of  land. 

91.  Same — Judgment  in  equity  as  to  trust 

in  will. 

92,93.  Same— Motion. 

94.  Same — On   an   appeal    from   an   order 

setting  aside  an  order  vacating  a 
judgment. 

95.  Status   of   person — Judgment  as   to — 

Against  whom  conclusive. 

96.  Successors  in  interest  of  party. 

97.  Transfer  of  stock  prior  to  judgment — 

Effect  of. 

98.  Trusts — Action  to  enforce — Parties  de- 

fendant— Transfer   of   interest. 

See,  post,  S  1911  and  note. 

As  to  admlaalon  to  probate  of  part  of  will 
aad  denial  of  probate  to  another  part,  see 

ante,    9  1311   and    note. 

Aa  to  annulment  of  probate  of  will  la  part 

see,  ante,  §  1330  and  note. 

Aa  to  power  of  atate  court  to  annul  an 
order  of  the  federal  court  vacating*  a  Judge- 
ment pro  comfeaao  In  that  court,  after  ad- 
journment of  term*  see,  ante,  S  577  and 
note. 

1.  Aa  bar  to  future  proceeding**. — In  or- 
der that  a  former  judgment  be  a  bar  to 
future  proceedings,  it  must  appear  that 
such  judgment  necessarily  involved  the  de- 
termination of  the  same  fact  to  prove  or 
disprove  which  it  is  pleaded  or  introduced 
in  evidence.  It  is  not  enough  that  the 
question  was  one  Of  the  issues  in  the 
former  suit;  it  must  appear  to  have  been 
precisely  determined.  —  Purcell  v.  Victor 
Power  &  Mln.  Co.,  29  Cal.  App.  503.  156 
Pac.    1009. 

2.  The  fact  that  the  plaintiff  in  the  pres- 
ent action  acquired  title  to  the  property 
in  question  after  issue  Joined  and  before 
judgment  in  the  action  in  ejectment  does 
not  make  such  judgment  conclusive  upon 
him,  where  the  acquisition  of  such  property 
was  not  set  up  by  supplemental  answer 
therein. — Purcell  v.  Victor  Power  &  Min. 
Co.,   29   Cal.  App.   503,   156  Pac.   1009. 

8.     Abatement  —  To      maintain      plea      In 

abatement  identity  of  matters  involved 
must  be  such  that  judgment  in  first  suit 
could  be  pleaded  in  bar  as  former  adjudi- 
cation. If  judgment  in  first  suit  would  not 
be  conclusive  of  second,  pendency  of  former 
can  not  defend  second. — Vance  v.  Olinger. 
27  Cal.  358,  360;  McCormick  v.  Gross,  135 
Cal.  302,  305,  67  Pac.  766;  Newell  v.  Newton, 
27  Mass.    (10   Pick.)    470.   471. 


4.     Action  for  rent— Prior  action  pending- 
— Abatement    oi    action  —  Evidence. In   an 
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action    for   an    Instalment   of   rent   under   a       unless  this  certainty  appears  upon  face  of 


lease,  where  the  defendant  had  success- 
fully defended  an  action  for  a  prior  instal- 
ment of  rent  under  the  same  lease  upon  the 
ground  of  an  eviction  from  the  demised 
premises,  and  an  appeal  which  had  been 
taken  by  the  plaintiff  from  the  Judgment 
in  the  first  action,  not  having-  been  deter- 
mined, the  defendant  pleaded  the  pendency 
of  the  first  action  in  abatement  of  the  sec- 
ond action,  the  exclusion  of  the  judgment 
in  the  first  action  offered  in  support  of  the 
plea  in  abatement,  was  prejudicial  error 
requiring  a  reversal  of  a  judgment  and  an 
order  refusing  a  new  trial. — Baker  v.  Ellers 
Music   Co.,    175   Cal.   657,   166   Pac.    1008. 

5.  Action  for  specific  performance— Com  - 
inanity  property  —  Honestetd  —  Judgment 
re*  Judicata. — A  judgment  in  an  action 
against  a  husband  and  wife  for  the  specific 
performance  of  a  contract  of  sale  made  by 
the  husband,  adjudging  that  the  property 
was  community  property  and  not  the  sepa- 
rate property  of  the  wife,  is  a  bar  to  a 
subsequent  action  by  the  husband  to  quiet 
title  to  the  same  property,  based  upon  the 
fact  that  after  the  signing  and  filing  of  the 
findings  and  judgment  in  the  action  for 
specific  performance,  but  before  it  had 
been  docketed,  the  wife,  with  the  conni- 
vance of  the  husband,  filed  a  declaration  of 
homestead,  claiming  the  property  as  her 
separate  estate,  under-  the  provisions  of 
the  above  section  and  the  following  sec- 
tions to  and  including  section  1912,  post. — 
McClellan  v.  Lewis,  35  Cal.  App.  64,  169 
Pac.  436. 

6.  Administration  of  estate  —  Judgment 
or  order  respecting  administration  of  an 
estate  is  conclusive  upon  administration  as 
to  all  matters  directly  Involved  in  such 
judgment  or  order,  and  will  determine  for 
all  time,  and  in  all  courts,  as  far  as  parties 
to  proceeding  are  concerned,  all  matters 
therein  #  determined. — Howell  v.  Budd,  91 
Cal.   342,   349,   350,   27    Pac.   747. 

7.  Advene  title  Conclusiveness  of  ad- 
judication.— If  plaintiff  makes  holder  of  an 
adverse  title  party  defendant  to  foreclosure 
suit,  and  issues  upon  these  facts  are  pre- 
sented for  adjudication  on  part  of  defend- 
ant, judgment  of  court  thereon  will  not  be 
void.  The  subject-matter  of  such  contro- 
versy is  within  jurisdiction  of  court,  and  if 
parties  thereto  submit  controversy  to  its 
determination,  Judgment  thus  rendered  will 
be  conclusive  upon  them  as  if  rendered  in 
an  action  specially  brought  for  that  pur- 
pose, and  will  not  be  subject  to  collateral 
attack. — Beronio  v.  Ventura  County  Lum- 
ber Co.,  129  Cal.  232,  237,  79  Am.  St.  Rep. 
118,  61  Pac.  958;  Helck  v.  Reinheimer,  105 
N.  Y.  470,  12  N.  E.  37;  Goebel  v.  Iffla,  111 
N.  T.  170,  18  N.  E.  649;  Cromwell  v.  Mc- 
Lean, 123  N.  Y.  474,  25  N.  E.  932. 

As  to  effect  of  appeal  on  Judgment  an  an 
estoppel*  see  note  37  Am.  St.  Rep.  29-32. 

8.  Certainty  — I*  essential  clement  of 
every   estoppel*   and   In    case    of   Judgment, 


record,  record  of  judgment  will  not  be  con- 
strued an  estoppel. — Oakland  v.  Oakland 
Water  Front  Co.,  118  Cal.  160,  221,  60  Pac. 
277. 

o.  Common-law  rule  retained.  —  Above 
and  succeeding  sections  are  merely  declar- 
atory of  common-law  rule  that  judgment 
of  court  of  competent  jurisdiction  directly 
upon  point  is  as  a  plea,  a  bar,  or  as  evi- 
dence conclusive  between  same  parties  upon 
same  matter  directly  in  question  in  an- 
other court. — Ferrea  v.  Chabot,  63  Cal. 
564,   567. 

10.  Above  section  is  substantially  a  re- 
production of  rule  formulated  by  Lord 
Chief  Justice  De  Gray  In  the  Duchess  of 
Kingston's  case, — "The  Judgment  of  a 
court  of  concurrent  Jurisdiction  directly 
upon  point  is,  as  plea,  a  bar,  or  as  evidence 
conclusive  between  same  parties  upon 
same  matter  directly  in  question  in  another 
court." — Lamb  v.  Wahlemaier,  144  Cal.  91, 
93,  77  Pac.   765. 

11.  Conclusiveness  of  Judgment,  etc.,  as 
to  parties  and  privies— Subdivision  2. — The 
rule  that  the  Judgment  of  a  court  having 
jurisdiction  of  the  subject-matter  and  of 
the  parties  is,  as  to  the  thing  adjudged, 
conclusive  upon  all  the  parties,  regardless 
of  whether  the  thing  was  correctly  judged 
or  not,  that  it  is  not  subject  to  collateral 
attack  in  any  manner  whatever,  and  that 
it  is  not  subject  to  direct  attack  by  appeal 
motion,  or  bill  of  review,  except  in  the  man- 
ner prescribed,  and  within  the  time  al- 
lowed, by  law,  is  well  settled. — Philbrook 
v.  Newman,  148  Cal.  174,  82  Pac.  772. 

As    to    conclusiveness    of    Judgments,    see 

notes  48  Am.  Dec.  774;  78  Am.  Dec.  760;  96 
Am.  Dec.  758-788;  2  Am.  St.  Rep.  876-878; 
15  Am.  St.   Rep.   142-144. 

12.  Same—A  successor  of  the  assignee 
of  a  certificate  for  the  purchase  of  state 
land,  which  was  afterward  canceled,  who 
acquired  his  interest  after  injunctive  judg- 
ment had  been  rendered  and  with  notice,  is 
bound  by  such  injunctive  judgment. — Lake 
v.  Superior  Court,  165  Cal.  182,  131  Pac.  371. 

IS.  Same— A  successor  In  Interest  of  the 
original  defendant  in  an  action  to  enjoin 
the  latter  from  diverting  waters  is  bound 
by  a  judgment  in  favor  of  the  plaintiff  to 
the  same  extent  as  the  original  defendant 
before  the  transfer  of  its  property. — Gale 
v.  Tuolumne  County  Water  Co.,  169  Cal.  46, 
145  Pac.  532. 

See,  also,  par.  96,  this  note. 

14.  Same— Error  In  Judgment— Effect  of. 

— Where  a  court  has  Jurisdiction,  mere 
error  in  its  judgment  will  not  vitiate  the 
decree  to  the  extent  of  rendering  it  vulner- 
able to  collateral  attack.  Nor  does  the 
fact  that  error  appears  upon  the  face  of 
the  decree  alter  or  change  the  rule. — Roun- 
tree  v.  Montague,  30  Cal.  App.  170,  157  Pac. 
623. 

15.  Same— Extent    of. — A    Judgment    ren- 
dered is  Anal  adjudication  of  rights  of  par- 
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ties,   and   conclusive    not   only    as   to    relief      cata. — Rauer  v.  Rynd,  27  Cal.  App.  556,  150 
granted,   but    as   to   relief   denied   or   with- 
held.—White  v.  White,  130  Cal.  597,  599,  62 
Pac.  1062. 


16.  Judgment  conclusive  as  to  parties  to 
it,  and  their  successors  in  Interest,  under 
above  section,  determines  litigation  be- 
tween parties  and  their  successors,  and 
binds  whatever  interest  in  land  judgment- 
debtors  possessed.  Decision  of  court  Is 
that  if  judgment-debtor  possessing  no  title, 
and  not  in  possession,  owner  in  fee  and  in 
possession  can  not  bring  bill  to  remove 
cloud  because  such  judgment  creates  no 
cloud  against  real  owner. — Archbishop  v. 
Shtpman,   69  Cal.   586,  588,  11   Pac.  343. 

17.  As  a  general  proposition,  judgment 
is  conclusive  not  only  as  to  subject-matter 
in  controversy  in  action  upon  which  it  is 
based,  but  also  in  all  other  actions  involv- 
ing same  question  and  upon  all  matters  in- 
volved in  issues  which  might  have  been 
litigated  and  decided  in  case;  presumption 
being  that  all  such  issues  were  really  made 
and  decided. — Parnell  v.  Hahn,  61  Cal.  131; 
Estate  of  Hudson,  63  Cal.  454,  457;  Howell 
v.  Budd,  91  Cal.  342,  27  Pac.  747;  Lillis  v. 
Emigrant  Ditch  Co.,  95  Cal.  553,  30  Pac. 
1108;  Woolverton  v.  Baker,  98  Cal.  628,  631, 
33  Pac.  731;  Burris  v.  Kennedy,  108  Cal. 
331,  338,  41  Pac.  458;  Grew  v.  Pratt,  119 
Cal.  131,  139,  149,  51  Pac.  44. 

18.  Same  —  Parties  to  Judgment,  only, 
bound. — Judgment  is  conclusive  only  be- 
tween parties  and  their  successors  in  in- 
terest by  title  subsequent  to  commence- 
ment of  action. — Warnock  v.  Harlow,  96 
Cal.  298,  307,  31  Am.  St.  Rep.  209,  31  Pac. 
166.  A 

19.  Rule  as  expressed  in  subdivision  2  of 
above  section  is  to  effect  that  judgment  is 
conclusive  between  parties  in  respect  to 
matters  directly  adjudged. — O'Connor  v.  Ir- 
vine, 74  Cal.  435,  441,  16  Pac.   236. 

20.  Same— Parties  to  a  Judgment  are  not 
bound  by  it  in  a  subsequent  action  unless 
they  were  adverse  parties  in  the  original 
action. — Robson  v.  Superior  Court,  171  Cal. 
588,  154  Pac.  8. 

21.  The  bar  of  former  adjudication  can 
be  raised  only  between  those  who  were  ad- 
verse parties  in  the  former  suit*  and  the 
judgment  In  the  former  suit  settles  nothing 
as  to  the  relative  rights  or  liability  of  the 
codefendanta  as  between  themselves,  unless 
their  conflicting  claims  were  put  in  issue 
by  cross-petition  or  adverse  answers  and 
were  actually  litigated  and  adjudicated. — 
Robson  v.  Superior  Court,  171  Cal.  588,  154 
Pac.  8. 

22.  A  judgment  Is  conclusive  between 
the  parties  not  only  upon  the  matters  actu- 
ally litigated  but  upon  every  ground  of  re- 
covery.— Erving  v.  Goodman,  171  Cal.  569, 
153  Pac  945. 

23.  Identity  of  the  issue  involved  and 
identity  of  the  parties  are  the  two  essential 
lequirements  to  a  valid  plea  of  res  adjudi- 
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24.  Where  it  does  not  appiar  from  the 
record  that  the  cause  of  action  in  the 
former  suit  was  identical  with  that  in  the 
action  in  which  it  is  pleaded  in  bar,  the  fact 
may  be  proved  by  evidence  aliunde. — 
Rauer  v.  Rynd,  27  Cal.  App.  556,  150  Pac. 
780. 

25.  Same— Point  or  question  not  raised. 
— If  a  particular  point  or  question  is  in 
issue  in  the  second  action,  and  the  judg- 
ment will  depend  upon  its  determination*  a 
former  judgment  between  the  same  par- 
ties will  be  final  and  conclusive  in  the  sec- 
ond if  the  same  point  or  question  was  in 
issue  and  adjudicated  in  the  first  suit, 
otherwise  not. — Rauer  v.  Rynd,  27  Cal.  App. 
656,   150   Pac.   780. 

26.  Same  —  Probate  judgments.  —  Above 
section  makes  judgment  of  probate  courts, 
in  respect  to  matters  directly  adjudged,  as 
conclusive  as  between  parties  litigating  for 
same  thing,  under  same  title,  and  in  same 
capacity  as  other  judgments. — Barnard  v. 
Wilson,   74   Cal.   512,   516,  16  Pac.   307. 

27.  Probate  court  may  inquire  if  estate 
has  an  interest  in,  or  title  to,  real  property, 
and  if  so,  may  distribute  such  estate.  But 
it  has  no  jurisdiction  to  determine  quality 
of  title,  whether  good  or  bad,  but  will  leave 
parties  to  pursue  their  remedies  in  proper 
forum.  Therefore,  judgment  of  probate 
court  distributing  the  property  does  not 
affect  title  to  that  property,  nor  estop 
claimants  by  its  decree. — Bath  v.  Valdez. 
70  Cal.  350.  361,  11  Pac.  724. 

28.  Above  section  declares  that  judgment 
or  order  of  court,  having  jurisdiction  as 
to  administration  of  an  estate,  is  conclu- 
sive.— Estate  of  Stott,  52  Cal.  403;  Grady  v. 
Porter,  53  Cal.  680;  Tobelman  v.  Hilde- 
brandt,  72  Cal.  313,  315,  14  Pac.  20.  See 
Reynolds  v.  Brumagim,  54  Cal.  254. 

29.  Same — Pueblo  ria-nts  of  city  of  Low 
Antreles  to  water  of  Los  Ana*eles  river,  de- 
termined to  be  paramount  in  a  case  involv- 
ing the  rights  of  a  riparian  owner  adverse 
to  such  rights  of  the  city,  would  be  no  au- 
thority in  any  case  that  might  afterwards 
arise  as  to  the  extent  of  such  prior  and 
paramount  right,  wherein  the  right  of  an- 
other such  owner  would  be  involved. — Los 
Angeles  w.  Los  Angeles  Farming  &  Milling 
Co.,  152  Cal.  645,  653,  93  Pac.  869,  1135. 

80.  Same— Rlffht,  question,  or  fact,  dell, 
nltely  put  In  Issue  and  directly  determined 
by  the  court  of  competent  jurisdiction  as  a 
ground  of  recovery  can  not  be  contested  in 
a  subsequent  suit  between  the  same  parties 
or  their  privies.— People  v.  Bailey,  30  Cal. 
App.   581,  158   Pac.   1036. 

31.  A  judgment  or  decree  necessarily  af- 
firming the  existence  of  any  fact  is  con- 
clusive upon  the  parties  or  their  privies, 
whenever  the  existence  of  that  fact  is  again 
an  issue  between  them,  not  only  'when  the 
subject-matter   is   the   same,   but   when   the 
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point  comes  Incidentally  In  question  in  re- 
lation to  a  different  matter,  in  the  same  or. 
any  other  court,  except  on  appeal  or  other 
proceeding:  provided  for  its  revision. — 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Nelson,  220 
Fed.  63. 

32.  Same — Right,  title,  or  ownership,  pat 
In  Issue. — Where  the  right,  title  or  owner- 
ship of  property  is  directly  put  in  issue, 
whether  by  the  pleadings  or  the  course  of 
the  litigation,  and  is  tried  and  determined, 
the  judgment  is  conclusive  thereon  in  all 
further  litigation  between  the  same  par- 
ties or  their  privies,  whatever  may  have 
been  the  nature  or  purpose  of  the  action  in 
which  the  judgment  was  rendered  or  of 
that  in  which  the  estoppel  is  set  up. — 
Rauer  v.  Rynd,  27  Cal.  App.  656,  150  Pac. 
780. 

33.  A  judgment  in  an  action  in  which  the 
title  to  a  chattel  was  directly  fa  issue  and 
adjudicated  is  conclusive  on  that  point  be- 
tween the  parties  and  their  privies,  without 
regard  to  the  form  or  purpose  of  the  ac- 
tion.— Rauer  v.  Rynd,  27  Cal.  App.  656,  150 
Pac.  780. 

34.  Same  —  Salt  to  foreclose  deed  as 
mortgage— Dismissal. — The  filing  of  a  com- 
plaint in  an  action  for  the  foreclosure  of 
a  deed  as  a  mortgage,  and  subsequent  dis- 
missal of  the  action,  does  not  conclude  the 
defendant  herein  from  relying  upon  the 
judgment  in  the  action  of  ejectment  or 
from  asserting  that  such  deed  was  not  a 
mortgage,  where  the  evidence  of  the  orig- 
inal transaction  shows  that  such  deed  was 
deposited  with  a  third  party  to  be  held  for 
a  certain  time,  and  if  the  debt  for  which  it 
was  given  as  security  was  not  then  paid, 
the  deed  was  to  be  delivered  to  the  mort- 
gagee in  full  satisfaction  of  the  indebted- 
ness.— Simon  v.  McCoy,  28  Cal.  App.  623, 
153   Pac.  406. 

35.  Same  — Upon    collateral   attack. — See 

notes  94  Am.  Dec.  762-770;  15  Am.  St.  Rep. 
143;  23  Am.  St.  Rep.  104-119. 

SO.  Same— Upon  matters  tn  Issue  and 
passed  upon. — A  judgment  is  conclusive 
upon  all  the  issues  raised  in  the  pleadings 
and  passed  upon  by  the  court,  and  the  par- 
ties are  precluded  from  litigating  the  same 
matter  in  a  new  action,  under  the  provi- 
sions of  the  above  section. — Bradford  v. 
Trapp,  —  Cal.  — ,  193  Pac.   584. 

37.  Condemnation  proceeding.  —  Judg- 
ment rendered  by  stipulation  for  right  of 
way  for  pipe-line  is  one  conclusive  as  to 
that  particular  pipe-line  and  the  particular 
right  of  way  given  therefor  and  is  not  a 
bar  to  the  condemnation  of  another  or 
further  right  of  way  through  the  same 
tract  of  land. — Laguna  Drainage  Dist.  v. 
Charles  Martin  Co.,  6  Cal.  App.  166,  173,  89 
Pac.  998. 

38.  Decree  of  distribution-— I*  conclusive 

rt  validity  of  all  of  provisions  of  will,  even 
ff  it  had  for  any  reason  been  invalid.  Such 
invalidity   could   not   defeat    will   after    de- 


cree.— Seymour  v.  McAvoy,  121  Cal.  438,  444. 
41   L.    R.   A.    544,   53    Pac.   946. 

39.  Same— Assigned  Interest  —  Presenta- 
tion of  before  distribution. — Party  holding 
an  assigned  interest  in  estate  of  deceased 
person  must  present  his  claim  to  probate 
court  before  distribution,  so  that  court 
may  in  decree  distribute  such  portion  to 
him  by  name;  otherwise  he  will  be  estopped 
by  decree  from  asserting  title  to  premises 
— Freeman  v.  Rahm,  58  Cal.  Ill,  114. 

As  to  effect  of  Judgments,  In  general*  see 

notes  41  Am.  Dec.  682;  53  Am.  Dec.  355;  15 
Am.  St.  Rep.  142-144. 

40.  Determination  of  Issues. — For  the  pur- 
pose of  determining  whether  the  issues  are 
the  same,  resort  may  be  had  to  the  plead- 
ings and  to  the  findings  in  the  former  case, 
and  where  the  same  relief  is  sought  and 
the  evidence  which  would  prove  the  allega- 
tions of  the  complaint  in  the  one  case 
would  be  equally  applicable  to  the  issues 
of  the  other,  it  must  be  held  that  the  issues 
are  the  same. — Page  v.  Garver,  5  Cal.  App. 
383,  386,  90  Pac.  481. 

41.  Ejectment  —  Landlord    and    tenant. — 

Judgment  in  ejectment  in  favor  of  tenant 
is  not  an  estoppel  in  case  against  his  land* 
lord,  where  landlord  did  not  appear  openly 
in  case,  even  though  landlord  employed  at' 
torney  for  tenant. — Loftts  v.  Marshall,  134 
Cal.   394,  397,  66  Pac.  571. 

42.  Under  Practice  Act  it  was  held  that 
landlord  should  appear  and  be  susbstituted 
of  record  for  tenant  in  order  to  have  Judg- 
ment bind  landlord. — Loftis  v.  Marshall. 
134  Cal.  394.  397,  66  Pac.  571.  See  Dutton 
v.  Warschauer,  21  Cal.  619,  82  Am.  Dec.  765; 
Valentine  v.  Mahoney,  37   Cal.   389,  393. 

43.  Estate  of  deceased  person  —  Order 
compromising  claim— Subsequent  action  de- 
termining right  to  entire  estate— Judgment 
blading  upon  claimant. — In  a  case  in  which 
an  action  on  a  claim  against  an  estate  was 
compromised  pending  appeal,  the  compro- 
mise approved  by  the  court,  and  an  order 
made  for  the  sale  of  certain  property  of 
the  estate  to  obtain  the  money  necessary  to 
pay  the  claimant  the  balance  due  under  the 
the  compromise,  the  judgment  in  favor  of 
the  plaintiff  In  an  action  subsequently 
brought  for  specific  performance  of  an 
agreement  to  make  a  testamentary  dispo- 
sition of  the  entire  estate,  wherein  such 
claimant  was  made  a  party  defendant  and 
an  issue  joined  on  the  illegality  and  fraudu- 
lent nature  of  his  claim,  is  binding  upon 
the  claimant,  under  the  provisions  of  sub- 
division 2  of  the  above  section,  and  he  can 
not  on  distribution  claim  the  balance  due 
under  the  compromise,  on  the  theory  that 
the  court  In  such  action  was  without  juris- 
diction to  nullify  the  orders  made  on  the 
compromise  of  the  litigation. — Estate  of 
Ross,  180  Cal.   651,   182   Pac.   752. 

44.  Estoppel-— Created  .by  judgment,  not 
by    preliminary    determination    of    court    or 

<ury    in   findings    or    verdict. — Bank    of   VI- 
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salia  v.  Smith,  146  Cal.  398,  396,  402,  81 
Pac.  542. 

An  to  adjudication  in  one  case  amounting 
to  estoppel  in  another,  see  Garwood  v.  Gar- 
wood. 29  Cal.  514,  521;  Estate  of  Pico,  56 
Cal.  413.  420. 

45.  Estoppel   by  judgement— In  general. — 

A  judgment  can  not  operate  as  an  estoppel 
except  where  it  is  given  in  a  cause  be- 
tween the  same  parties  or  their  privies,  and 
where  there  is  no  relation  or  connection, 
with  respect  to  the  property  rights  in- 
volved, between  the  defendants  in  the  case 
at  bar,  and  the  defendants  in  the  former 
case,  the  admission  in  evidence  of  the  judg- 
ment in  that  case  against  the  plaintiff,  as 
the  successor  in  interest  of  the  plaintiffs 
in  the  former  action,  was  prejudicial  error. 
— Silva  v.  Hawkins,  152  Cal.  139,  92  Pac.  72. 

46.  A  judgment,  to  be  a  bar,  must  be  be- 
tween the  same  parties,  in  the  same  ca- 
pacity and  must  be  "in  respect  of  the  mat- 
ter directly  adjudged." — Elliott  v.  Hudson, 
18  Cal.   ADp.   642,  653,  124  Pac.   103. 

47.  To  avail  a  defendant  of  the  benefit 
of  an  estoppel  by  former  judgment,  it  must 
be  pleaded  in  the  subsequent  action  and  in 
no  case  can  the  second  judgment  be  collat- 
erally attacked  by  a  showing  thereof. — Es- 
tate of  McNeil,  155  Cal.  843,  100  Pac.  1086. 

48.  Same—Consent  to  allowance  of  at- 
torney'* fees. — Where  the  defendant  In  an 
action  for  partition  consents  to  the  allow- 
ance of  attorney's  fees  for  his  codefendant, 
and  requests  a  similar  allowance  for  him- 
self on  the  ground  that  their  services  were 
for  the  common  benefit  within  the  meaning 
of  section  796,  ante,  he  is  estopped  from  as- 
serting to  the  contrary  on  appeal.— Seale 
v.  Carr.  155  Cal.  578,  102  Pac.  262. 

40.  Same— Not  limited  to  an  action  which 
la  Identical  In  form  with  former  action,  or 
where  same  parties  are  plaintiff  and  de- 
fendant in  each  of  actions,  but  may  be  ad- 
mitted whenever  in  second  action  parties 
are  in  privity  with  parties  to  first  action 
and  same  issue  is  present  for  determina- 
tion.— Lamb  v.  Wahlenmaier,  144  Cal.  91, 
93.  77  Pac.  765. 

50.  Finding; — Ontalde  of  any  Issue  in  case 
is  only  declaration  made  by  judge  who 
tried  former  action  of  his  opinion  upon 
evidence  that  he  had  heard  and  has  no 
greater  dignity  as  evidence  than  hearsay. 
— Bank  of  Visalia  v.  Smith.  146  Cal.  398, 
403,  81  Pac.  542.  See  Lillis  v.  Emigrant  D. 
Co.,    95   Cal.   553,   30   Pac.   1108. 

51.  Finding  made  by  court  of  fact  upon 
which  there  is  no  issue  in  case  before  it, 
and  which  does  not  enter  into  or  form 
basis  of  judgment  rendered  in  action,  is 
not  admissible  in  another  action  between 
same  parties  as  evidence  of  that  fact, 
either  as  an  admission  or  by  way  of  es- 
toppel.—Bank  of  Visalia  v.  Smith,  146  Cal. 
39S,  402,  81  Pac.  542.  See  House  v.  Lock- 
woe  d,    137   N.   Y.   259,   33   N.   E.   595. 


Aa  to  foreign   Judgrmenta— An  then  t  lent  lam 

of,  see  note  82  Am.  Dec.  411-414. 

52.  Same— Same  —  Effect  of. — See  notes 
1  Am.  Dec.  324-326;  14  Am.  St.  Rep.  351;  15 
Am.  St.  Rep.  212-221;  23  Am.  St.  Rep.  117. 

Aa  to  collateral  attack  apon  foreign  Judg- 
ments, see  note  3  Am.  St.  Rep.  117. 

53.  Same — Waived — What  deemed  adju- 
dicated.— In  a  case  in  which  findings  by  the 
court  have  been  waived,  in  the  absence  of 
such  findings  only  those  issues  which  were 
actually  and  necessarily  included  in  the 
judgment,  or  necessary  thereto,  are  deemed 
to  have  been  adjudicated,  under  the  provi- 
sions of  the  above  section  and  section  1911. 
post. — McDuff  v.  McDuff,  45  Cal.  App.  53. 
187  Pac.  37,  following  the  doctrine  In  Es- 
tate of  Li  Po  Tai,  108  Cal.  484,  41  Pac.  486; 
Beronio  v.  Ventura  County  Lumber  Co.,  129 
Cal.  232,  79  Am.  St.  Rep.  118.  61  Pac.  958: 
Bank  of  Vlsfella  v.  Smith,  146  Cal.  398-402, 
81  Pac.  542;  Gardella  v.  Amador  County, 
164  Cal.  555-560,   129   Pac.   993. 

54.  Foreclosure  of  lien— Parties. — Under 
our  statute  a  judgment  foreclosing  a  lien 
is  conclusive  only  between  the,  parties  and 
their  successors  In  Interest,  by  title  subse- 
quent to  the  commencement  of  the  action, 
and  in  case  of  a  foreclosure  of  lien  upon 
a  threshing  outfit  not  in  the  hands  of  the 
owner  thereof,  the  owner  occupies  a  posi- 
tion analogous  to  that  of  a  subsequent 
purchaser  or  encumbrancer  who  takes 
prior  to  the  commencement  of  an  action  to 
foreclose  a  prior  lien.  His  Interest  is  sub- 
ject to  the  prior  claim  but  can  only  be 
affected  by  judgment  thereon  to  which  he 
is  made  a  party. — Holt  Manfg.  Co.  v.  Col- 
lins,  154   Cal.   265,   271.  97   Pac.   516. 

Aa  to  foreclosure  of  lien  under  section 
8061,  Civil  Code,  see  pars.  63-66,   this   note. 

55.  One  who  was  originally  made  a  party 
to  an  action  to  foreclose  lien  upon  thresh- 
ing outfit  and  as  to  whom  the  action  was 
dismissed  by  the  plaintiff  is  not  a  party 
affected  or  bound  by  the  judgment.  The 
dismissal  was  in  effect  an  absolute  with- 
drawal of  any  claim  by  the  foreclosure 
plaintiffs  against  his  interest  in  the  prop- 
erty, and  he  had  a  right  to  consider  it  as 
such.  The  effect  is  the  same  as  if  he  had 
never  been  made  a  party  to  the  action. — 
Holt  Manfg.  Co.  v.  Collins,  154  Cal.  265. 
274,   97   Pac.   516. 

56.  Former  Judgment— la  conclusive  be- 
tween partlea  only  when  same  thing  under 
tame  title  is  litigated. — San  Bernardino 
Land  &  Imp.  Co.  v.  San  Bernardino  Nat. 
Bank,  127  Cal.  245,  248,  59  Pac.  699. 

57.  Same— Adjudication,  when  effects  es- 
toppel.— Where  all  evidence  of  whatever 
character,  to  establish  an  alleged  fact, 
could  have  been  Introduced  under  Issues  of 
preceding  trial,  adjudication  in  that  pro- 
ceeding is  an  estoppel. — Estate  of  Pico,  56 
Cal.   413,   420. 

58.  Same— Pleading. — A  party  is  not  re- 
quired   to    plead    former   judgment    in    bar, 
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but  form  of  plea,  if  it  is  pleaded,   will  in-      — Holt  Mfg.  Co.  v.  Collins,  154  Cal.  271,  97 


dicate  circumstances  under  which  it  could 
be  used  In  evidence. — Lord  v.  Thomas,  5 
Cal.  Unrep.  769,  36  Pac.   372. 

60.     Same  —  Same  —  And    evidence.  —  If 

former  judgment  is  pleaded,  it  must  appear 
not  only  that  it  was  upon  same  cause  of 
action,  but  between  same  parties,  or  their 
privies,  and  if  pleaded  against  one  not 
party  to  former  record,  facts  showing:  that 
such  party  is  bound,  must  be  pleaded:  and 
if  used  in  evidence  without  being:  pleaded, 
fact  showing:  that  such  party  is  bound  by 
judgment  must  first  be*  given  in  evidence. — 
Lord  v.  Thomas,  5  Cal.  Unrep.  769,  36  Pac. 
372. 

60.  Heirship  —  Decree  conclusive.  —  De- 
crees of  probate  court,  unassailed  and  un- 
modified, must  stand  as  forever  binding:  and 
conclusive  upon  question  of*  an  heirship. 
Otherwise  stability  of  judgment  and  decree 
would  be  thing-  of  past,  and  omitted  heirs 
would  be  seeking  to  have  involuntary 
trusts  declared  thereon  at  most  inoppor- 
tune times,  and  in  direct  opposition  to  pro- 
visions of  above  section. — Lynch  v.  Rooney, 
112   Cal.    279,   287,   44   Pac.   565. 

61.  Invalid     note*  —  Quantum     meruit. — 

Judgment  for  corporation  in  action  upon 
notes  therein  adjudged  invalid  as  having 
been  Issued  by  directors  to  themselves  but 
in  which  the  consideration  for  which  the 
notes  were  given  was  not  passed  upon  is 
not  a  bar  to  a  subsequent  action  against 
the  corporation  on  quantum  meruit  for 
services  rendered  and  money  advanced  by 
such  directors. — Shively  v.  Eureka  Tellu- 
rium Gold  M.  Co.,  5  Cal.  App.  236,  241,  89 
Pac.    1073. 

62.  Irrigation-district  bond*  —  Action 
by  aaslffnee  to  recover  amount — Former  ad- 
judication of  Invalidity— Collateral  attack. — 

In  an  action  by  an  assignee  of  irrigation- 
district  bonds  to  recover  the  amount 
thereof,  such  assignee  is  bound  by  a  fed- 
eral judgment  declaring  such  bonds  to  be 
invalid  in  which  his  assignor  and  predeces- 
sor in  interest  was  a  party,  and  will  be  es- 
topped thereby;  a  judgment  duly  rendered 
by  a  court  having  Jurisdiction  both  of  the 
person  and  of  the  subject-matter  not  being 
collaterally  attackable  merely  by  showing 
that  some  of  the  evidence  which  might 
have  been  produced  by  the  plaintiff  in  sup- 
port of  the  issues  as  framed  was  not  pro- 
duced.— Hooker  v.  East  Riverside  Irr.  Dist., 
38   Cal.  App.    615,   177   Pac.   184. 

63.  Judgment  of  foreclosure  of  lien  un- 
der seetlon  8061,  Civil  Code— Conclusiveness 
■gainst  owner  of  property. — While  the  stat- 
ute gives  a  lien  upon  property  in  the  hands 
of  another  than  the  owner,  under  the  pro- 
visions of  that  section,  the  owner  is  en- 
titled to  his  day  in  court  to  contest  any 
claim  of  lien  under  the  terms  thereof,  and 
the  Interest  of  the  owner  in  his  property 
can  not  be  affected  by  the  judgment  in  a 
proceeding  for  the  enforcement  of  such  a 
lien  to  which  he  has  not  been  made  a  party. 


Pac.   516. 

As    to    conclusiveness    of    Judgment,    see 

pars.   11-36,   this    note. 

64.  In  an  action  by  the  owner  of  a 
threshing  machine' against  the  sheriff,  who 
sets  up  right  of  possession  under  such  a 
judgment,  and  order  of  sale  thereunder,  in 
an  action  to  which  the  owner  was  not  a 
party,  and  not  bound  as  a  privy  to  any  party 
thereto,  a  complaint  in  intervention  by  the 
lienors,  which  showed  on  its  face  that  the 
foreclosure  action  had  been  dismissed  as 
to  the  owner,  but  which  omitted  to  show 
that  the  intervenors  had  In  fact,  indepen- 
dent of  the  judgment,  a  lien  upon  the 
property  for  their  services,  thereby  giving 
the  owner  an  opportunity,  which  he  had  not 
theretofore  had,  to  contest  their  claim  of 
lien,  failed  to  state  facts  showing  the  in- 
tervenors to  be  entitled  to  possession  as 
against  the  owner. — Holt  Mfg.  Co.,  v.  Col- 
lins, 154  Cal.  271,  97  Pac.  516. 

65.  In  an  action  by  the  owner  against 
the  sheriff  for  -possession  of  a  threshing 
machine,  where  the  defendant  set  up  right 
of  possession  under  such  judgment  and  an 
order  of  sale  thereunder,  in  an  action  to 
which  the  owner  was  not  a  party,  nor  bound 
as  a  privy  to  any  party  thereto,  a  com- 
plaint in  Intervention,  by  the  lienors,  based 
entirely  upon  the  foreclosure  judgment, 
which  showed  on  its  face  that  the  fore- 
closure action  had  been  dismissed  as  to  the 
owner,  falls  to  state  facts  showing  the  In- 
tervenors to  be  entitled  to  possession  as 
against  the  owner. — Holt  Mfg.  Co.  v.  Col- 
lins, 154  Cal.  271,  97  Pac.  516. 


66.  Sai 

contract  are  not  privy  to  each  other  so  that 
the  owner  is  bound  by  a  judgment  against 
the  purchaser  enforcing  such  a  lien. — Holt 
Mfg.  Co.  v.  Collins,  154  Cal.  271,  97  Pac. 
516. 

67.  Judgments  only  referred  to.^Above 
section  refers  only  to  judgments  and  final 
orders  of  similar  nature  such  as  decrees  in 
probate  proceedings,  etc.  Orders  of  other 
kinds  are  governed  by  section  1909,  post. 
—Herd  v.  Tuohy,  133  Cal.  55,  63,  65  Pac. 
139. 

As  to  judgments  in  general,  see,  ante, 
58  577  et  seq.  and  notes. 

68.  Jurisdiction— Is  power  to  hear  and 
determine  the  matter  and  give  judgment 
rendered. — Crew  v.  Pratt,  119  Cal.  131,  147- 
149,  61  Pac.  44.  See  Ex  parte  Reed,  100 
U.  S.  13,  23,  25  L.  ed.  538. 

69.  There  must  be  Jurisdiction  to  give 
judgment  rendered,  as  well  as  to  hear  and 
determine  case. — Crew  v.  Pratt,  119  Cal. 
131,  147.  149,  51  Pac.  44;  Ex  parte  Reed,  100 
U.  S.  13,  23.  25  L.  ed.  538. 

Aa  to  Jurisdiction  sufficient  to  sustain 
record,  see,  post,  9  1917  and  note. 

70.  Jurisdictional  facts. — Duly  certified 
copy  of  judgment  is  the  highest  evidence 
of  the  adjudication  of  the  court  of  the  is- 
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sues  involved  In  the  suit  in  which' it  was 
rendered,  and  Its  recitals  showing  acquisi- 
tion of  Jurisdiction  of  the  parties  consti- 
tutes evidence  of  the  facts  recited. — Page 
v.  Garver,  6  Cal.  App.  383,  385,  90  Pac.  481. 

71.  Liability  of  administrator — In  gen- 
eral.— The  decree  of  probate  court  settling: 
accounts  of  an  administrator  or.  executor, 
and  fixing;  amount  of  his  liability,  is  con- 
clusive upon  all  persons  interested  in  es- 
tate who  are  not  under  disability. — Wash- 
ington v.  Black,  83  Cal.  290,  294,  23  Pac. 
300.    See  Reynolds  v.  Brumagim,  54  Cal.  254. 

72.  Same— Discharged  administrator  not 
liable. — Where  an  administrator  resigns, 
and  final  account  is  settled  and  proved, 
and  he  is  discharged,  any  liability  he  may 
have  incurred  is  full  and  complete  at  time 
of  settlement  of  his  final  account,  and  or- 
der settling  his  account  and  discharging 
him  is  conclusive  against  his  liability. — 
Reynolds  v.  Brumagim,  54  Cal.  254,  257. 


78.  Merita  —  Judgment  on. — Judgment 
rendered  in  action  upon  merits  is  conclu- 
sive determination  respecting  plaintiff's 
right  of  action  upon  demand  sued  on,  and 
operates  as  an  estoppel  in  any  subsequent 
action  upon  same  demand  between  same 
parties.  If  Judgment  be  in  favor  of  plain- 
tiff, it  estops  defendant  from  afterwards 
setting  up  any  other  defense  to  claim  that 
was  presented  in  that  action,  and  if  it  be 
in  favor  of  defendant,  it  estops  plaintiff 
from  afterward  presenting  any  other  argu- 
ment or  evidence  in  support  of  their  claim. 
— Lillis  v.  Emigrant  Ditch  Co.,  95  Cal.  553, 
558,  30  Pac.  1108. 

74.  Judgment  upon  merits  Is  one  which 
determines  either  upon  issue  of  law  or  fact 
which  party  is  right. — Rosenthal  v.  Mc- 
Mann,  93  Cal.  505,  509,  29  Pac.  121. 

76.  Judgment  not  upon  merits  is  not  an 
estoppel  under  above,  section. — Allen  v.  Mc- 
Kay, 139  CaL  94,  72  Pac.  718. 

76.  Parties  to  be  estopped  ought  to  be 
indicated  by  record  itself. — Loft  is  v.  Mar- 
shall, 134  Cal.  394,  398,  66  Pac.  571.  See  con- 
curring op.  In  Valentine  v.  Mahoney,  37 
Cal.  389,  393,  399. 

77.  Same  —  Judgment  ordinarily  affects 
rights  of  parties  to  action,  only,  and  their 
successors  in  interest  by  title  subsequent  to 
commencement  of  action. — People's  Home 
Sav.  Bank  v.  Rickard,  139  Cal.  285,  296,  73 
Pac.  858. 

As  to  who  arc  concluded  by  judgments, 
see  notes  73  Am.  Dec.  217;  16  Am.  St.  Rep. 
142. 

Same— And  as  to  what  facts,  see  note  73 
Am.  Dec.  217,  218. 

78.  Same— Privies— Intestate  and  heirs. — 

Judgment  binding  upon  an  Intestate  Is  bind- 
ing upon  his  heirs.  They  are  in  privity 
with  him  as  to  all  property  rights  which 
they  acquired  or  inherited  through  him. — 
Page  v.  Garver,  5  Cal.  App.  383,  386,  90  Pac. 
481. 


79.  Partition— Collateral  impeachment  of 
judgment. — Judgment  of  partition  is  binding 
and  conclusive  on  all  parties  to  it,  and  their 
legal  representatives,  and  all  persons  claim- 
ing from  them.  It  Is  not  subject  of  colla- 
teral impeachment. — Carey  v.  Rae,  58  Cal. 
159,  163. 

A*  to  partition,  upon  whom  binding  and 
conclusive,  see,  ante,  9  766  and  note. 

80.  Probating  of  will— Is  not  special  in- 
quiry to  determine  status  as  to  sanity  or 
insanity  of  testator,  but  finding  of  insanity 
or  sanity  Is  probative  fact  same  as  duress 
or  undue  influence. — Gridley  v.  Boggs,  62 
Cal.  190,  203. 

81.  Proceeding  in  rem. — There  can  be  no 
proceeding  in  rem  except  it  be  authorized 
by  statute,  and  in  such  proceeding  the  rest 
which  is  to  be  affected  thereby  is  definite, 
and  must  be  brought  before  court  either  by 
seizure  or  by  publication  of  notice. — Page 
v.  Chase  Co.,   145  Cal.  578,  583,  79  Pac.  278. 

82.  Same— Foreclosure    of    street-assesa- 

ment. — Action  for  foreclosure  of  lien  for 
street-assessments  is  not  proceeding  In  rem, 
except  In  sense  that  amount  of  lien  can  be 
collected  only  out  of  amount  of  property  In- 
volved In  action. — Page  v.  Chase  Co.,  145  Cal. 
578,  683,  79  Pac.  278. 

As    to  Judgments   In   rem,    what   arc,    see 

note  76  Am.  Dec.  720-725. 

88.  Quieting  title — Judgment  in  action  by 
vendor,  quieting  title  in  plaintiff  on  defaut 
of  defendant,  is  not  res  judicata  in  suit  by 
defendant  to  recover  purchase-money  paid. 
Default  was  equivalent  to  disclaimer  or  re- 
scission of  contract. — Hellig  v.  Parlin,  134 
Cal.  99,  101,  66  Pac.  186. 

84.  Recitals  In  orders  and  In  Judgment*, 
—Bind  no  one,  and  are  not  evidence  of 
facts,  even  as  against  parties  to  judgment. 
— Lillis  v.  Emigrant  Ditch  Co.,  95  Cal.  553. 
30  Pac.  1108. 

85.  Res  Judicata— Mean*  facta  directly 
in  issue  and  does  not  embrace  facts  which 
may  be  in  controversy  but  are  merely  col- 
lateral. The  question  Is  not  simply,  were 
given  facts  controverted  at  former  trial, 
but  were  they  in  issue. — Hall  v.  Susskind,  109 
Cal.  203,  206,  41  Pac.  1012;  Gray  v.  Dough- 
erty, 25  Cal.  266,  272;  Caperton  v.  Schmidt. 
26  Cal.  479,  493,  85  Am.  Dec.  187;  Garwood 
v.  Garwood,  29  Cal.  515,  522;  Jackson  v. 
Lodge,  36  Cal.  28,  38;  King  v.  Chase.  15 
N.  H.  9,  16,  41  Am.  Dec.  675. 

As  to  res  judicata,  see,  also,  post,  §  1911. 
note  pars.  34-40. 

As  to  res  Judicata  In  general,  see  notes  25 
Am.  Dec.  542-544;  95  Am.  Dec.  51-76;  96  Am. 
Dec.  775-778;  8  Am.  St.  Rep.  229;  14  Am.  St. 
Rep.  250-252;  15  Am.  St.  Rep.  142;  44  Am.  St. 
Rep.  563-568. 

86.  Where  an  order  made  on  Insufficient 
proof  is  reversed  upon  appeal  .such  reversal 
is  not  res  judicata  in  the  sense  that  it 
precludes  a  subsequent  order  upon  a  motion 
presenting   new   evidence   sufficient    to   sus- 
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tain  the  order. — Lawsoir  v.  Lawson,  15  Cal. 
App.  499,   115  Pac.   461. 

87.  Same— Determination  of  motion  on 
summary  proceeding;. — When  a  substantial 
right  or  the  merits  of  the  case  are  involved, 
and  determined,  the  Judgment  is  res  judi- 
cata, notwithstanding  the  determination  is 
on  a  motion,  or  a  summary  proceeding*,  and 
not  of  an  independent  action. — Lake  v.  Bon- 
ynge,  161  Cal.  129,  118  Pac.  535. 

See,  also,  pars.  92,  93,  this  note. 

88.  Same  —  Dissolution  of  partnership  — 
Claim  for  damage*  against  managing-  part- 
ner for  breach  of  partnership  agreement. — 

An  order  of  dissolution  and  accounting:  does 
not  preclude  proof  of  a  claim  for  damages 
for  breach  of  partnership  agreement  against 
the  managing  partner,  both  prior  and  sub- 
sequent to  the  order,  while  winding  up  the 
partnership  affairs.  The  issue  of  damages 
was  distinct  from  and  <Md  not  affect  the 
rights  of  the  partners  in  the  matter  of  the 
accounting. — Rassaert  v.  Mensch,  17  Cal. 
App.  644,   120  Pac.  1072. 

89.  Same— Final  Judgment*,  only,  can  be 

pleaded  or  proved  as  res  Judicata;  and  a 
judgment  is  not  final  so  long  as  an  appeal 
therefrom  is  pending  or  the  time  to  appeal 
has  not  expired. — Estate  of  Ricks,  160  Cal. 
473,  117  Pac.  539. 

90.  Same  Judgment  for  specific  perform- 
ance of  contract  for  sale  of  land. — In  an  ac- 
tion for  specific  performance  by  the  vendee 
against  the  vendor,  the  plaintiff  is  entitled 
not  only  to  the  specific  remedy  sought,  but 
also  to  damages  for  the  breach,  and  as  a 
cause  of  action  can  not  be  split  up  into  sev- 
<  ral  suits,  a  Judgment  in  such  an  action  for 
specific  performance,  without  damages.  Is  a 
bar  to  a  subsequent  separate  action  for 
damages,  even  though  the  plaintiff  may  have 
not  been  able  to  actually  prove  all  the  items 
of  his  demand  in  the  first  action,  and  even 
though  all  the  damage  sustained  may  not 
have  been  at  that  time  actually  suffered. 
He  Is  bound  to  prove  both  prospective  and 
damage  already  sustained. — Abbott  v.  The 
Seventy-six  Land  and  Water  Co.,  161  Cal. 
47.  118  Pac.  425. 

91.  Same  Judgment  In  equity  as  to  trust 
In  will. — Where,  by  a  Judgment  in  equity,  it 
was  adjudged  that  there  was  no  secret  in- 
valid trust  in  the  will  which  could  be  en- 
forced in  favor  of  the  heirs  at  law  against 
the  legatees,  and  such  Judgment  has  been 
affirmed  on  appeal,  it  is  res  Judicata,  and 
a  reversal  of  a  Judgment  of  partial  distri- 
bution under  the  terms  of  the  will  could  be 
of  no  avail  to  the  heirs  at  law. — In  re 
Sharp,  17  Cal.  App.  636,  120  Pac.  1079. 

See,  also,  par.  87,  this  note. 

92.  Same  —  Motion.  —  The  granting  or 
denying  of  permission  to  renew  a  motion 
is  a  matter  of  discretion  with  the  trial 
Judge,  and  the  principle  of  res  Judicata  is 
not  strictly  applicable. — Lawson  v.  Law- 
son,  15  Cal.  App.  500,  115  Pac.  461. 

93.  Motion  to  dismiss  the  action  not  the 
proper  procedure,  conceding  that  the  answer 


shows  the  cause  of  action  pleaded  in  the 
complaint  to  be  res  Judicata  in  all  re- 
spects.— Forrester  v.  Lawler,  14  Cal.  App. 
171,  111  Pac.  284. 


94.     Same— On   an    appeal    front   an   order 
setting:  aside  an  order  vacating-  a  Judgment, 

where  the  Judgment  was  vacated  on  the 
ground  that  it  was  void  for  want  of  serv- 
ice of  summons,  and  the  order  vacating  it 
was  set  aside  on  the  ground  that  the  Judg- 
ment was  valid  on  its  face,  and  the  motion 
to  vacate  had  not  been  made  within  a  year, 
the  validity  on  its  face  of  the  original  Judg- 
ment was  necessarily  involved,  and  the 
Judgment  of  affirmance,  deciding  that  the 
Judgment- roll  showed  that  Jurisdiction  had 
been  acquired,  and  that  the  Judgment  was 
not  void  on  its  face,  is  res  Judicata,  and 
conclusive  upon  collateral  attack  by  the 
parties  to  the  appeal  and  their  privies. — 
Lake  v.  Bonynge,  161  Cal.  124,  118  Pac.  635. 


95.  Status  of  person— Judgment  as  t< 
Against  whom  conclusive.  —  Judgment  in 
proceeding,  whose  direct  purpose  and  end  is 
to  obtain  determination  of  status  of  person, 
is  conclusive  on  question  of  such  status 
against  all  the  world;  but  public  policy  only 
requires  at  most  that  Judgment  as  to  status 
of  particular  person  which  shall  be  conclu- 
sive as  against  those  not  parties  to  it,  shall 
be  Judgment  which  simply  determines  such 
status  in  a  proceeding  whose  sole  end  and 
aim  is  to  determine  it. — Gridley  v.  Boggs, 
62  Cal.  190,  202. 

941.  Successors  In  Interest  of  party  have 
same  right  to  avail  themselves  of  Judgment- 
roll  that  party  would  have  had  if  he  had 
not  conveyed  property  and  had  been  made 
defendant  personally. — Peterson  v.  Weiss- 
beln,  75  Cal.  174,  178,  16  Pac.  769. 

See,   also,   pars.   12,   13,   this  note. 

97.  Transfer  of  stock  prior  to  Judgment 
— Effect  of. — Where  defendant  in  action  for 
stock  liability  received  transfer  of  stock 
prior  to  former  Judgment  of  compromise 
of  liability  of  original  owner,  such  Judg- 
ment Is  not  estoppel  In  subsequent  action 
against  defendant  transferee. —  People's 
Home  Sav.  Bank  v.  Rickard,  139  Cal.  285, 
296,  73  Pac.  858. 

98.  Trust  —  Action  to  enforce  —  Parties 
defendant— Transfer  of  Interest. — In  an  ac- 
tion to  enforce  a  trust  in  the  stock  of  a 
corporation,  which  corporation  has  been 
succeeded  by  another  corporation  and  the 
latter  corporation  has  received  the  stock 
which  is  the  subject-matter  of  the  action 
for  the  sole  purpose  of  tranferring  the  same, 
it  is  not  necessary  that  the  latter  corpora- 
tion be  made  a  party  defendant  where  the 
former  corporation  Is  Joined  as  a  defendant 
because  under  the  provisions  of  the  above 
section  all  title  to  the  stock  obtained  by 
persons  not  parties  to  the  action,  and  sub- 
sequent to  the  commencement  thereof,  are 
subject  to  the  Judgment  of  the  court,  where 
they  had  notice  of  the  pendency  of  the  ac- 
tion.— MacDermot  v.  Hayes,  175  Cal.  95,  170 
Pac.   616. 
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§  1909.    EFFECT  OF  OTHER  JUDICIAL  ORDERS,  WHEN  CONCLUSIVE. 

Other  judicial  orders  of  a  court  or  judge  of  this  state,  or  of  the  United  States, 
create  a  disputable  presumption,  according  to  the  matter  directly  determined, 
between  the  same  parties  and  their  representatives  and  successors  in  interest  by- 
title  subsequent  to  the  commencement  of  the  action  or  special  proceeding,  liti- 
gating for  the  same  thing  under  the  same  title  and  in  the  same  capacity. 

History:     Enacted  March  11,  1872. 


1.  Application  of  aectlon. — Above  sec- 
tion refers  to  other  orders  than  Judgments, 
final  orders,  and  decrees  In  probate  proceed- 
ings, which  are  covered  by  section  1908, 
ante.— Herd  v.  Tuohy.  133  Cal.  55,  63,  65  Pac. 
139. 


An  to  how  far  Judgment  In  ejectment  In 
favor  of  tenant  may  be  uaed  for  Landlord, 
and  when,  see,  ante,  S  1908  and  note  pars.  41. 
42;  also,  Loftls  v.  Marshall,  134  Cal.  394,  396, 
66  Pac.  671. 


§  1910.  WHERE  PASTIES  ABE  TO  BE  DEEMED  THE  SAME.  The  parties 
are  deemed  to  be  the  same  when  those  between  whom  the  evidence  is  offered 
were  on  opposite  sides  in  the  former  ease,  and  a  judgment  or  other  determina- 
tion could  in  that  case  have  been  made  between  them  alone,  though  other 
parties  were  joined  with  both  or  either. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  244,  held  uncon- 
stitutional, see  history,  §  5  ante. 

PARTIES  DEEMED  SAME,  WHEN. 

1.  Construction    of    section  —  As    to    what 

qualifies. 

2.  Estoppel  by  judgment— When  occurs. 

3.  Opponents  in   action — Both   involved   in 

prior  litigation. 

4.  Parties  deemed  same. 

5-7.  "Same     parties M  —  Who     included     in 
phrase. 
8.  Same — Successors  in  interest. 

1.  Construction  of  acctlon— Aa  to  what 
qualiflen. — The  expression  In  above  section, 
"and  a  judgment  or  other  determination 
could  In  that  case  have  been  made  between 
them  alone,"  relates  to  and  qualifies  section 
1909,  ante,  not  section  1908,  ante. — Atchison, 
T.  &  S.  F.  R.  Co.  v.  Nelson,  220  Fed.  53. 

2.  Eatoppe!   by  Judgment—- When   occurs. 

In  an  action  by  a  corporation  to  recover 

secret  profits  made  by  promoters  on  a  sale 
of  lands  to  the  corporation,  the  defendants 
can  not  set  up  by  way  or  estoppel  a  Judg- 
ment obtained  against  the  plaintiff  and  one 
of  the  defendants  in  an  action  against  them 
by  a  third  party,  because  under  the  provi- 
sions of  the  above  section  a  judgment  may 
operate  as  an  estoppel  between  parties  to 
it  in  those  cases  only  in  which  they  are 
adverse  parties. — Victor  Oil  Co.  v.  Drum, 
184  Cal.  226,  193  Pac.  243. 

5.  Opponents  In  an  action— Both  Involved 
In  prior  lltla-atlon,  but  were  there  not  on 
opposite  sides,  can  not  invoke  principle  of 
estoppel.— Estate  of  Heydenfeldt,  127  Cal. 
456,   459,  59  Pac  839. 


4.  Parties  deemed  aame« — Where  the  obli- 
gation sued  on  is  joint  and  several,  and 
the  cause  of  action  otherwise  the  same,  the 
parties  and  the  action  are  deemed  the  same 
so  as  to  permit  the  introduction  of  a  depo- 
sition in  the  second  action  taken  for  in- 
troduction in  the  first  action  under  a  stipu- 
lation that  "it  may  be  used  on  the  trial  of 
said  action,"  though  the  witness  whose  dep- 
osition was  taken  was  a  party  to  the  first, 
and  was  omitted  from  the  second  action. — 
Consolidated  Lumber  Co.  v.  Fidelity  &  De- 
posit Co.,  161  Cal.  402,  119  Pac.  506. 

5.  "Same  partlea"  —  Who  Included  In 
phrase. — This  phrase  is  not  confined  to  per- 
sons who  are  parties  by  name  to  record. — 
Briggs  v.  Briggs,  80  Cal.  253,  255,  22  Pac. 
334. 

6.  There  is  larger  meaning  which  in- 
cludes all  persons  who  are  represented  by 
parties  and  claim  under  them  or  in  privity 
with  them. — Briggs  v.  Briggs,  80  Cal.  253. 
255,  22  Pac.  334. 

7.  Where  testimony  of  deceased  witness 
given  in  former  action, — brought  against 
plaintiff  by  executrix,  person  of  whom  de- 
fendant was  heir  and  through  whom  he 
claimed, — was  proved  by  introduction  of  re- 
porter's notes,  it  was  held  no  error. — Briggs 
v.  Briggs,  80  Cal.  253,  265,  22  Pac.  334. 

8.  Same—  Succeaaor*    In    Intercut. — As    to 

whether  phrase  "parties  are  deemed  to  be 
the  same"  in  above  section  can  be  construed 
to  include  successors  in  interest,  see  Briggs 
v.  Briggs,  80  Cal.  253-255,  23  Pac.  334; 
Fredericks  v.  Judah,  73  Cal.  604,  603,  15 
Pac.  303. 
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WHAT  DEEMED  ADJUDGED  IN  JUDGMENT. 


8  tOU 


§  1911.  WHAT  DEEMED  ADJUDGED  IN  A  JUDGMENT.  That  only  is 
deemed  to  have  been  adjudged  in  a  former  judgment  which  appears  upon  its 
face  to  have  been  so  adjudged,  or  which  was  actually  and  necessarily  included 
therein  or  necessary  thereto. 

History:     Enacted  March  11,  1872. 


JUDGMENT— WHAT    DEEMED    ADJUDI- 
CATED. 

1-4.  As  to  what  deemed  adjudged  by  judg- 
ment. 

5.  Appeal — Failing  to  appeal. 

6.  Counter-claim     or     cross-complaint  — 

Issues  upon. 

7.  Deed  litigated  in  probate. 

8.  Demurrer  —  Judgment  rendered  upon, 

sustaining. 

9- 11.  Determination  of  issue  essential. 

12.  Dismissal — Failure  of  record  to  show 

cause   of   dismissal  —  Extrinsic  evi- 
dence. 

13.  Same — Essentials  of  as  bar. 

14.  Same— First  suit  dismissed  for  defect 

of  plead ings  or  parties. 

15.  Same — Judgment   of   dismissal   at  in- 

stance of  court. 

16, 17.  Dismissal  of  bill  in  equity. 

18.  Distribution  —  Questions   to  be  deter- 

mined upon. 

19.  Equitable  rights  —  Not  necessarily  in- 

cluded in  an  action  of  ejectment. 

20,  21.  Estoppel  by — In  general. 

22,23.  Finding  outside  of  issues— Effect   of. 

24.  General  verdict  or  judgment  —  Effect 

of. 

25.  Implied  findings — Absence  of  findings. 

26.  Justices'  court — Order  denying  motion 

to    vacate    satisfaction  —  Want    of 
jurisdiction — Effect  of. 

27.  Order    admitting    will    to    probate  — 

Adjudicates  its  validity. 

28.  Same  —  Soundness   or  unsoundness  of 

mind. 

29.  Quieting     title  —  Judgment     quieting 

title  of  vendor. 

30.  Record — To  what  matters  confined. 

31.  Same — What  necessary  to  render  con- 

clusive. 

32,  33.  Reformation  of  contract  —  Settlement 
of  property  rights  of  married  per- 
sons— Divorce  decree  not  res  judi- 
cata. 

34.  "Res  judicata" — Application  of  term. 

35,  36.  Same  —  Matter  adjudged,  effect  of  as. 

37.  Same  —  Matter    adjudged    in    former 

order. 

38.  Same — Same— Nunc  pro  tunc  order. 

39.  Same  —  Plea   of   former  judgment  in 

bar. 

40.  Same — Same — Necessity  of  same  sub- 

ject-matter and  same  parties. 

See,  ante,  §  1908  and  note. 


1.  A»  to  what  deemed  adjudged  by  Judg- 
ment.— The  general  rule  that  a  judgment  is 
conclusive,  not  only  as  to  that  which  is  act- 
ually determined,  but  also  as  to  every  other 
matter  which  the  parties  might  have  liti- 
gated in  the  action,  is  not  always  applicable 
literally. — Brown  v.  Brown,  170  Cal.  1,  147 
Pac.  1168. 

2.  Where,  in  an  action  involving  a  part- 
nership, the  prayer  of  the  complaint  is  for 
a  dissolution  of  the  Arm  and  appointment  of 
a  receiver  to  sell  the  property  and  out  of 
the  proceeds  pay  the  partnership  debts,  di- 
viding the  balance,  if  any,  between  the 
partners,  the  Judgment  will  not  be  a  bar  to 
a  subsequent  suit  for  an  accounting. — Miller 
v.  Kraus  (unreported),  51  Cal.  Dec.  154,  155 
Pac.  838. 

8.  That  a  former  judgment  may  be  a  bar 
to  future  proceedings,  it  must  appear  that 
such  judgment  necessarily  involved  the  de- 
termination of  the  same  fact  to  prove  or 
disprove  which  it  is  pleaded  or  introduced 
in  evidence.  It  is  not  enough  that  the  ques- 
tion was  one  of  the  issues  in  the  former 
suit,  but  it  must  appear  to  have  been  pre- 
cisely determined. — Purcell  v.  Victor  Power 
&  Min.  Co.,  29  Cal.  App.  504,   156  Pac.   1009. 

4.  That  only  is  deemed  to  have  been  ad- 
judged in  a  former  Judgment  which  appears 
upon  its  face  to  have  been  so  adjudged,  or 
which  was  actually  and  necessarily  included 
therein  or  necessary  thereto. — People  v. 
Bailey,  30  Cal.  App.  581,  158  Pac.  1036. 

5.  Appeal— Fail  Ins;  to  appeal  and  seek 
correction  of  errors  renders  Judgment  as 
conclusive  upon  plaintiff  as  though  he  had 
omitted  to  present  sufficient  evidence  to 
court  in  support  of  his  demand. — Lamb  v. 
Wahlenmaler,  144  Cal.  91,  95,  77  Pac.  765. 
See  Caldwell  v.  White.  77  Mo.  471;  Collins 
v.  Bennett,  46  N.  Y.  490;  Davis  v.  Tallcot, 
12  N.  Y.  184. 

6.  Counter-claim  or  crou-com plaint— la- 
Maes  upon. — The  determination  in  former  ac- 
tion, of  an  issue  presented  on  part  of  de- 
fendant therein  by  way  of  counter-claim,  or 
In  recoupment,  or  by  cross-complaint 
against  plaintiff,  is  res  judicata  as  fully  as 
is  determined  in  separate  and  independent 
action. — Lamb  v.  Wahlenmaler,  144  Cal.  91, 
94,  77  Pac.  765. 

7.  Deed  migrated  in  probate. — Contestant 
who  has  litigated  sufficiecy  of  deed  to  con- 
vey property  of  deceased  person  in  probate 
proceedings  is  estopped  to  assert  anything 
contrary  to  the  adjudication  made  therein 
against  any  one  interested  in  the  estate. — 
Clapp  v.  Vatcher,  9  Cal.  App.  462,  465,  99 
Pac.    549. 
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WHAT  DEEMED  ADJUDGED  II¥  JUDGMENT. 


IPt.  IV.  Tit.  II, 


8.  Demurrer  —  Judgment  rendered  upon, 
sustaining  demurrer  to  complaint,  on  ground 
that  it  does  not  state  facts  sufficient  to 
entitle  plaintiff  to  recover,  is  bar  to  an  ac- 
tion for  recovery  upon  same  facts,  but  if 
other  facts  are  stated  which  supply  defects 
in  first  statement,  or  present  different  cause 
of  action,  judgment  so  entered  is  no  bar. — 
Newhall  v.  Hatch,  134  Cal.  269,  272,  66  Pac. 
266.  See  Terry  v.  Hammonds,  47  Cal.  32; 
City  of  Los  Angeles  v.  Melius,  59  Cal.  444; 
Morrell  v.  Morgan,   65  Cal.   675,   4   Pac.   580. 

».     Determination  of  Issue  essential. — It  is 

not  enough  that  the  question  was  one  of 
issue  in  former  suit;  it  must  also  appear  to 
have  been  precisely  determined. — Oakland 
v.  Oakland  Water  Front  Co.,  118  Cal.  160, 
223,  50  Pac.  277;  Poster  v.  "The  Richard 
Busteed,"  110  Mass.  409,  1  Am.  Rep.  125. 

10.  Question  in  passing  upon  plea  of  res 
judicata  is  not  whether  court  decided  ques- 
tion involved  right  or  wrong,  but  question 
is  did  court  decide  the  point,  and  is  the 
decision  final? — Lamb  v.  Wahlenmaier,  144 
Cal.  91,  96,  77  Pac.  765;  Chouteau  v.  Gibson, 
76  Mo.  38. 

11.  Thus,  in  an  action  to  quiet  title  to 
mining  claim,  plaintiffs  claiming  certain 
Interest  by  forfeiture  of  co-owners  and  de- 
fendants by  transfer  from  such  co-owners, 
judgment  in  former  suit  by  plaintiffs 
against  defendants  permitting  them  to  re- 
deem from  mortgage-sale,  held  not  to  show 
forfeiture  by  former  co-owners,  the  question 
of  succession  by  forfeiture  not  being  in- 
volved and  adjudicated. — Emerson  v.  Yo- 
semite  Gold  Min.  &  Mill  Co.,  149  Cal.  50, 
85  Pac.  122. 

12.  Dismissal—- Failure  of  record  to  show 
cause   of   dismissal— Extrinsic   evidence. — If 

record  does  not  show  for  what  cause  bill  is 
dismissed,  resort  may  be  had  to  extrinsic 
evidence  to  show  this. — Oakland  v.  Oakland 
Water  Front  Co.,  118  Cal.  160,  223,  224,  50 
Pac.  277.  See  Butchers  S.  &  M.  Assoc,  v. 
Boston,  137  Mass.  186;  Russell  v.  Place,  94 
U.  S.  606,  24  L.  ed.  214. 

13.  Same — Essentials  of  as  bar. — Judg- 
ment of  dismissal,  when  relied  upon  as 
bar  to  another  action,  or  any  evidence  is  of- 
fered as  an  estoppel,  it  must  appear  that  it 
necessarily  involves  determination  of  fact 
sought  to  be  established  in  second  action. — 
Oakland  v.  Oakland  Water  Front  Co.,  118 
Cal.   160,   222,   50  Pac.   277. 

14.  Same— First  suit  dismissed  for  de- 
fect of  pleadings  or  parties,  or  misconcep- 
tion of  form  of  proceeding,  or  want  of  Ju- 
risdiction, or  was  disposed  of  on  any  ground 
which  did  not  go  to  merits  of  action,  judg- 
ment rendered  will  not  prove  bar  to  an- 
other suit. — Oakland  v.  Oakland  Water 
Front  Co.,  118  Cal.  160,  222,  60  Pac.  277; 
Hughes  v.  United  States,  71  U.  S.  (4  Wall.) 
232,  18  L.  ed.  303. 

15.  Same  Judgment  of  dismissal  at  In- 
stance of  court  is  entitled  to  no  greater  con- 
sideration than  if  it  were  merely  Judgment 
of  nonsuit  at  instance  of  plaintiff. — Oakland 


v.  Oakland  Water  Front  Co.,  118  Cal.   160, 
222,  50  Pac  277. 

16.  Dismissal  of  bill  in  euuity  upon 
ground  or  for  reason  that  plaintiff  had  an 
adequate  remedy  at  law,  is  not  Judgment 
upon  merits  of  controversy.  In  order  that 
judgment  may  be  a  bar  it  must  affirmatively 
appear  that  it  was  not  made  upon  this 
ground. — Oakland  v.  Oakland  Water  Front 
Co.,  118  Cal.  160,  222,  50  Pac.  277. 

17.  If  court  does  not  take  jurisdiction  of 
suit,  but  dismisses  bill  in  equity  because 
plaintiff  has  an  adequate  remedy  at  law, 
or  for  want  of  prosecution,  or  otherwise, 
for  some  cause  not  embracing  adjudication 
on  merits,  such  dismissal  is  not  a  bar. — 
Oakland  v.  Oakland  Water  Front  Co.,  118 
Cal.  160,  222,  50  Pac.  277;  Foote  v.  Gibbs, 
67  Mass.   (1  Gray)*  412. 

18.  Distribution— -Questions  to  be  deter- 
mined upon. — To  determine  who  persons  are 
who  are  entitled  to  estate,  and  their  propor- 
tionate part,  court  must  pass  upon  validity 
of  disposition  attempted  by  testator.  Deter- 
mination of  question  as  to  validity  of  trust 
is  therefore  necessary  to  decree  of  jurisdic- 
tion.— Goldtree  v.  Allison,  119  Cal.  344,  345, 
51  Pac.  561. 

10.  Equitable  rights— Not  necessarily  In- 
cluded in  an  action  of  ejectment,  and  their 
determination,  when  not  pleaded,  is  not  nec- 
essary to  determination  of  issues  in  such 
action. — O'Connor  v.  Irvine.  74  Cal.  435,  442, 
16   Pac.   236. 

20.  Estoppel    by— in    general. — It    is    not 

the  finding  of  the  court  or  the  verdict  of 
the  Jury  which  concludes  the  parties  but  the 
judgment  entered  thereon;  In  other  words, 
the  force  of  an  estoppel  by  judgment  resides 
in  the  Judgment  itself. — Purcell  v.  Victor 
Power  &  Min.  Co.,  29  Cal.  App.  504,  156 
Pac.   1009. 

21.  The  plea  of  res  judicata  applies,  ex- 
cept in  special  cases,  not  only  to  points  upon 
which  the  court  was  actually  required  by 
the  parties  to  form  an  opinion  and  pro- 
nounce a  judgment,  but  to  every  point  which 
properly  belonged  to  the  subject  of  litiga- 
tion, and  which  the  parties,  by  employing 
reasonable  diligence,  might  have  brought 
forward  at  the  time. — Atchison,  T.  &  S.  F. 
R.  Co.  v.  Nelson,  220  Fed.  53. 

22.  Finding  outside  of  i«Nues— Effect  of. 

— A  finding  by  court  outside  of  any  issue  in 
case  is  only  declaration  made  by  judge  of 
his  opinion  formed  upon  evidence  heard  and 
has  no  greater  dignity  as  evidence  than 
hearsay.— Bank  of  Vlsalia  v.  Smith.  146  Cal. 
398,  81  Pac.  542.  See  Lillis  v.  Emigrant 
Ditch  Co.,  95  Cal.  653,  30  Pac.   1108. 

23.  Finding  of  judge  upon  fact  not  in 
issue,  and  which  does  not  enter  into  or  form 
basis  of  judgment,  is  not  admissible  in  an- 
other action  between  same  parties  as  evi- 
dence of  that  fact,  either  as  an  admission 
or  by  way  of  estoppel. — Bank  of  Visalia  v. 
Smith.  146  Cal.  398.  81  Pac.  542.  See  House 
v.  Lockwood,  137  N.  Y.  259,  33  N.  E.  595. 
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24.     General   verdict   or  ju dgment— Effect 

of* — While  general  verdict  or  Judgment  op- 
erates as  an  estoppel  as  to  such  matters  as 
were  necessarily  considered  and  determined, 
it  is  never  conclusive  upon  immaterial  or 
collateral  issues.  The  test  is  whether  or  not 
judgment  is  in  any  way  dependent  upon 
findings  of  fact. — Chapman  v.  Hughes,  134 
Cal.  641,  655,  58  Pac.  298,  60  Pac.  974,  66  Pac. 
982.  See  McDonald  v.  Bear  River  &  Auburn 
Water  &  Min.  Co.,  15  Cal.  145,  149;  Fulton  v. 
Harlow,  20  Cal.  450,  456;  Li  His  v.  Emigrant 
Ditch  Co.,  95  Cal.  553,  30  Pac.  1108;  Wash- 
ington A.  &  G.  S.  P.  Co.  v.  Sickles,  72  N.  S. 
(5  Wall.)    592,   18  L.   ed.   550. 


25.  Implied  finding*— A  baence  of  finding*. 

— The  denial  of  former  petition,  without 
any  finding  of  fact  or  any  reason  assigned, 
is  not  implied  finding  of  incompetency,  be- 
cause there  are  various  other  grounds  on 
which  it  might  have  been  denied.^-Estate 
of  Li  Po  Tai,  108  Cal.  484,  489,  41  Pac.  486, 
38  Pac.  30,  31. 

26.  Justice**  court— -Order  denying  mo* 
tlon  to  vacate  aatlvfactlon— *Want  of  Juris- 
diction-—Effect  of. — The  power  of  a  justices' 
court  to  rule  on  a  motion  to  vacate  the 
satisfaction  of  a  judgment  becomes  functus 
officio  where  the  motion  is  denied  for  lack 
of  jurisdiction,  and  a  subsequent  order 
denying  a  second  motion  on  the  merits,  is 
void. — Heine  Piano  Co.  v.  Bloomer,  183  Cal. 
398,  191  Pac.  900. 

27.  Order  admitting  will  to  probate—  Ad- 
judicate* Its  validity  and  determines  there 
is  nothing  to  prevent  its  being  admitted  to 
probate  and  is  evidence  that  it  was  duly 
executed  by  testator,  that  he  had  legal  ca- 
pacity to  execute  it  and  that  it  had  not  been 
revoked. — Clapp  v.  Vatcher,  9  Cal.  App.  462, 
465,   99  Pac.  549. 

28.  Same— SonndaeM   or   un*oundne*a   of 

mind  of  testator  in  executing  will  is  neces- 
sarily adjudged  by  order  admitting  it  to 
probate  and  is  conclusive  as  to  the  parties 
before  the  court. — Clapp  v.  Vatcher,  9  Cal. 
App.   462,   465,   99   Pac.   549. 

29.  Quieting  title  —  Judgment  quieting 
title  of  vendor  against  purchaser  surrender- 
ing possession,  is  judgment  that  plaintiff 
has  title  to  land,  but  is  not  judgment  con- 
cerning money  paid  to  vendor  by  purchaser, 
which  may  be  recovered  in  separate  action. 
— Heilig  v.  Parlin,  134  Cal.  99,  101,  66  Pac. 
186. 


Record— To  what  matter*  confined. — 

Record  admissible  in  evidence,  whether  con- 
clusive or  prima  facie  only,  is  confined  to 
that  which  appears  upon  its  face  to  have 
been  adjudged,  or  which  was  actually  and 
necessarily  included  therein  and  necessary 
thereto. — Ferrea  v.  Chabot,  63  Cal.  564,  567. 

SI.  Same— What  nece*»ary  to  render  con- 
clusive.— If  upon  face  of  record  anything  is 
left  to  conjecture  as  to  what  was  necessarily 
involved  and   decided,   there   is  no  estoppel 


in  it  when  pleaded,  and  nothing  conclusive 
In  it  when  offered  as  evidence. — Oakland 
v.  Oakland  Water  Front  Co.,  118  Cal.  160. 
225,  50  Pac.  277.  Ml**.  Baird  v.  Bardwell,  60 
Miss.  164.  Ohio  Lessee  of  Lore  v.  Truman, 
10  Ohio  St.  45.  Vt.  Aiken  v.  Peck,  22  Vt. 
265,  260.  Fed.  Russell  v.  Place,  94  U.  S. 
606,  24  L.  ed.  214. 

32.  Reformation  of  contract— Settlement 
of  property  right*  of  married  peraon*— Di- 
vorce decree  not  re*  judicata. — In  a  case  in 
which  in  an  action  for  divorce  the  hus- 
band and  wife  adjusted  their  property 
rights,  without  the  intervention  of  the 
court,  pending  the  action,  the  decree  deter- 
mining that  the  property  be  awarded  to  the 
respective  parties  in  accordance  with  their 
agreement  is  not  res  judicata  so  as  to  bar 
an  action  by  the  wife  to  reform  the  de- 
scription of  certain  real  property  contained 
in  the  agreement,  under  the  provisions  of 
the  above  section. — Buick  v.  Boyd,  37  Cal. 
App.  508,  174  Pac.  913,  following  the  doc- 
trine in  Coburn  v.  Goodall,  72  Cal.  498,  506, 
1  Am.  St.  Rep.  75,  14  Pac.  190;  Southern 
Pac.  Co.  v.  Edmunds,  168  Cal.  415,  418,  143 
Pac.  597,  598;  Freeman  v.  Barnum,  131  Cal. 
386,  389,  82  Am.  St.  Rep.  355,  63  Pac.  691, 
692;  More  v.  More,  133  Cal.  489,  65  Pac.  1044, 
66  Pac.  76. 

33.  Where  a  question  is  not  in  issue 
raised  by  the  pleadings,  it  is  immaterial 
that  it  is  passed  upon  in  the  opinion  of  the 
court  rendering  the  judgment.— Buick  v. 
Boyd,  37  Cal.  App.  508,  513,  174  Pac.  913. 

84.     "Re*   Judicata"— Application   of  term 

of  res  Judicata  can  not  be  made  by  infer- 
ence or  surmise  upon  effect  of  judgment. — 
Richardson  v.  City  of  Eureka,  110  Cal.  441, 
445,  42  Pac.  965. 

A*  to  re*  judicata,  see,  ante,  9  1908,  note 
pars.  85-94. 

86.  Same— Matter  adjudged,  effect  of  a*. 

— The  former  judgment  is  conclusive,  not 
only  as  to  the  matters  actually  adjudicated, 
but  also  as  that  which  might  have  been 
litigated,  and  the  subject-matter  involved 
can  not  be  re-adjudicated  on  the  ground  of 
newly  discovered  evidence. — Estate  of  Bell, 
163  Cal.  343,  95  Pac.  377. 

36.  Under  the  presumption  or  rule  of  evi- 
dence running  by  this  provision,  the  court 
is  not  limited  to  that  "which  appears  upon 
its  face  to  have  been  so  adjudged,"  but  the 
Judgment  also  embraces  whatever  is  actu- 
ally and  necessarily  Included  therein  or 
necessary  thereto.  Parties  are  therefore  es- 
topped, by  a  former  judgment,  from  con- 
tending for  the  contrary,  not  only  as  to  the 
matters  which  appear  to  have  been  deter- 
mined but  also  as  to  those  which  were  nec- 
essarily involved  therein  or  necessary 
thereto. — Silverston  v.  Mercantile  Trust  Co., 
18  Cal.   App.   180,   188,   122  Pac.  976. 

87.  Same— Matter  adjudged  In  former  or- 
der.— Where  payments  made  to  the  widow, 
after    the   return   of   the   inventory,   at   the 
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rate  of  the  former  allowance  by  order  made 
before  such  return,  wer.e  contested,  and 
disallowed  on  appeal  on  the  ground  that  the 
original  order  became  Ineffective  on  the  fil- 
ing of  the  inventory,  and  there  was  no  in- 
tervening order,  the  judgment  upon  appeal 
is  an  adjudication  against  the  existence  of 
such  Intervening  order. — Estate  of  Bell,  153 
Cal.  341,  95  Pac.  377. 

38.     Same— Same— N»e  pro  tame  order.— 

Where  payments  of  a  family  allowance  after 
return  of  inventory,  under  an  order  made 
prior  thereto,  were  contested  and  disallowed 
on  appeal  on  the  ground  that  the  original 
order  became  ineffective  upon  the  return  of 
the  inventory,  and  that  there  was  no  In- 
tervening order,  the  judgment  upon  appeal 
that  there  was  no  such  order  can  not  be  de- 
feated by  the  entry  of  such  an  order  nunc 
pro  tunc. — Estate  of  Bell,  163  Cal.  341,  95 
Pac.  377. 


—Plea  of  former  Jmd*memt  |» 
bar. — Where  the  former  judgment  was  upon 
the  pleadings,  and  it  appeared  that  the  com- 
plaint on  its  face  stated  no  cause  of  action 
for  the  specific  performance  of  a  contract, 
the  plaintiff  being  in  default,  it  is  held  thai 
such  judgment  is  not  a  bar  to  a  second  ac- 
tion based  upon  the  written  contract  and 
executed  oral  modifications  thereto,  consti- 
tuting a  new  contract,  as  to  which  there 
was  no  such  default. — Takekawa  v.  Hole,  17 
Cal.  App,  666,   121  Pac.   296. 

40.  Same—  Same— Necessity  of  same  sab- 
Jeet- matter  amd  aame  parties. — To  be  ef- 
fective, a  plea  of  former  judgment  must 
show  that  the  parties  and  the  subject-mat- 
ter are  the  same,  and  if  the  right  of  relief 
in  the  second  action  is  based  upon  entirely 
different  facts,  the  plea  will  be  ineffective. 
— Takekawa  v.  Hole,  17  Cal.  App.  655,  121 
Pac.  296. 


§  1912.  WHERE  SURETIES  BOUND,  PRINCIPAL  IS  ALSO.  Whenever, 
pursuant  to  the  last  four  sections,  a  party  is  bound  by  a  record,  and  such  party 
stands  in  the  relation  of  a  surety  for  another,  the  latter  is  also  bound  from  the 
time  that  he  has  notice  of  the  action  or  proceeding,  and  an  opportunity  at  the 
surety's  request  to  join  in  the  defense. 

History:    Enacted  March  11,  1872. 

Aa  to  Jadgmeat  against  principal,  how  far 
conclusive  against  sureties  on  appeal-bond, 

see  note  38  Am.  St.  Rep.  719. 


Sureties  on  ofltelal  Pond     When  not  hsnnd 
by  Judgment,  see  note  22  Am.  St.  Rep.  205. 


§  1913.  RECORD  OF  ANOTHER  STATE,  ITS  EFFECT.  The  effect  of  a 
judicial  record  of  a  sister  state  is  the  same  in  this  state  as  in  the  state  where 
it  was  made,  except  that  it  can  only  be  enforced  here  by  an  action  or  special 
proceeding,  and  except,  also,  that  the  authority  of  a  guardian  or  committee, 
or  of  an  executor  or  administrator,  does  not  extend  beyond  the  jurisdiction  of 
the  government  under  which  he  was  invested  with  his  authority. 

History:    Enacted  March  11,  1872. 


RECORD  OF  ANOTHER  STATE- 
EFFECT  OF. 

1.  Administrator   with  will   annexed  —  Au- 
thority does  not  extend  outside  of  state 
in  which  appointed. 
2-  5.  Allowance  of  claim  against  estate. 

6.  Common-law  rule  declared. 

7.  Same— Modification. 

8.  Conclusiveness  of  foreign  judgment. 

1.  Administrator  with  will  annexed — Au- 
thority doea  not  extend  outside  of  atate  In 
which  appointed. — It  is  fundamental  law 
that  "the  authority  of  an  executor  or  admin- 
istrator does  not  extend  beyond  the  Juris- 
diction of  the  state  or  government  under 
which  he  is  vested  with  his  authority";  and 
while  a  foreign  executor  may  receive  prop- 
erty voluntarily  given  to  him,  he  can  not 
by  suit  in  the  courts  of  this  state  enforce 
the  right  of  the  estate  thereto,  under  the 
provisions  of  the  above  section. — Winblgler 
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v.  Shattuck.  -»•  Cal.  App.  — ,  195  Pac.  707, 
following  doctrine  in  Estate  of  Rawitzer. 
176  Cal.  685,   166  Pac.  681. 

2.  Allowance   of  claim   against   estate. — 

Independent  of  the  effect  of  the  exception 
in  above  section  which  restricts  the  juris- 
diction of  executors  and  administrators  to 
the  territory  of  the  government  which  in- 
vested them  with  authority,  it  appears  to  be 
the  settled  rule  that  an  allowance  of  a  claim 
by  an  administrator  in  one  Jurisdiction  is 
not  only  not  conclusive  against  the  admin- 
istrator in  another,  but  it  is  not  even  evi- 
dence.— Richards  v.  Blaisdell.  12  Cal.  App. 
101,  106,  106  Pac.  732. 

3.  Both  as  to  the  administrator  and  the 
property  confided  to  him  a  judgment  in  an- 
other state  is  res  inter  alios  acta.  It  can 
not  be  even  prima  facie  evidence  of  a  debt. 
for  if  it  have  any  effect  at  all  It  must  be  as 
a  judgment  and  operate  by  way  of  estoppel. 
And  this   is   true   whether   the   person  ap- 
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pointed  administrator  be  the  same  or  a  dif- 
ferent person  in  both  jurisdictions  and  is 
true  also  in  an  action  against  any  other 
person  having:  assets  of  the  deceased  in  a 
jurisdiction  other  than  that  in  which  the 
letters  were  granted. — Richards  v.  Blaisdell, 
12  Cal.  App.  101.  105.  106  Pac.  732. 

4.  Judgment  against  an  administrator  is 
against  the  person  that  he  shall  pay  the 
debt  of  the  intestate  out  of  the  funds  com- 
mitted to  his  care.  If  there  be  another  ad- 
ministrator in  another  state  liable  to  pay 
the  same  debt  he  may  be  subjected  to  a  like 
judgment  upon  the  same  demand,  but  the 
assets  in  his  hands  can  not  be  affected  by  a 
judgment  to  which  he  is  personally  a 
stranger. — Richards  v.  Blaisdell.  12  Cal.  App. 
101,  106,  106  Pac.  732. 

5.  Judgment  of  a  Minnesota  court 
against  the  administrator  of  an  estate  ap- 
pointed in  that  state  is  not  only  not  con- 
clusive upon  a  California  administrator  with 
the  will  annexed,  but  it  can  not  be  the  basis 
of  an  action  against  him  or  even  evidence 
to  establish  the  indebtedness. — Richards 
v.  Blaisdell,  12  Cal.  App.  101,  111,  106  Pac. 
732. 

6.  Common-law  rule  declared.  —  Above 
section  is  merely  declaratory  of  rule  of  com- 
mon law  that  an  executor  or  administrator 
as  such  has  no  power  which  he  can  employ 
extra-territorlally. — Lewis  v.  Adams,  70  Cal. 
403,  411,  59  Am.  Rep.  423,  11  Pac.  833. 


7.  Same  —  M  odldeatlon. — In  its  general 
provisions  above  section  declares  merely  the 
rule  of  the  common  law  based  upon  comity, 
but  the  rule  may  now  be  taken  to  be  that 
if  a  question  has  been  decided  in  a  foreign 
court  having  jurisdiction  in  a  proceeding  in 
personam  between  parties  properly  brought 
before  it  this  will  preclude  an  inquiry  in  our 
courts  between  the  same  parties  into  the 
merits  of  the  case  upon  the  facts  so  found. 
—-Richards  v.  Blaisdell,  12  Cal.  App.  101,  104, 
106  Pac.  732. 

8.  CondiialvemeM  of  foreign  judgment. — 

A  decision  by  foreign  court  in  proceeding 
in  personam  between  parties  properly 
brought  before  it  will  preclude  an  inquiry 
in  our  courts  between  same  parties  into 
merits  of  case,  upon  facts  so  found,  because 
whatever  constituted  defense  In  foreign 
court  ought  to  have  been  pleaded  there. — 
Banister  v.  Campbell,  138  Cal.  455,  459,  71 
Pac.  604,  703. 

Aa  to  foreign  Jmdgment»— Im  general,  see 

notes  11  Am.  Dec.  394;  6  Am.  St.  Rep.  184, 
186;  14  Am.  St.  Rep.  351;  15  Am.  St.  Rep. 
212-221;  23  Am.  St.  Rep.  117;  45  Am.  St.  Rep. 
671-674. 

Same  —  Authentication  of  foreign  judg- 
ments.— See  note  82  Am.  Dec.   411-414. 

Same— Effect  of  in  general. — See  note  1 
Am.  Dec.  324-426. 


§  1914.  RECORD  OF  A  COURT  OF  ADMIRALTY.  The  effect  of  the  judi- 
cial record  of  a  court  of  admiralty  of  a  foreign  country  is  the  same  as  if  it  were 
the  record  of  a  court  of  admiralty  of  the  United  States. 

History:    Enacted  March  11,  1872. 


§  1915.  EFFECT  OF  A  FOREIGN  JUDGMENT.  A  final  judgment  of  any 
other  tribunal  of  a  foreign  country  having  jurisdiction,  according  to  the  laws 
of  such  country,  to  pronounce  the  judgment,  shall  have  the  same  effect  as  in 
the  country  where  rendered,  and  also  the  same  effect  as  final  judgments  ren- 
dered in  this  state. 

History:  Enacted  March  11,  1872 ; ,  amendment  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  245,  held  uncon- 
stitutional, see  history,  5  5  ante;  amendment  approved  March  11, 
1907,  Stats,  and  Amdts.  1907,  p.  207,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  614.     In  effect  Immediately. 


FOBEIGN  JUDGMENTS. 
1-4.  Effect  of. 

1.  Effect  of. — Courts  need  only  give  to  a 
foreign  judgment  the  same  force  and  effect 
which  Is  given  to  those  of  our  own  courts, 
and  may  therefore  in  an  equitable  proceed- 
ing inquire  whether  it  was  acquired  by 
fraud,  although  valid  on  its  face. — Title 
Ins.  A  Trust  Co.  v.  California  Devel.  Co.,  171 
Cal.  173,  162  Pac.  542. 

2.  A  judgment  which  operates  in  per- 
sonam against  shareholders  In  a  Mexican  cor- 
poration but  which  does  not  determine  title 


to  the  corporation  and  the  property,  is  not 
objectionable  as  overthrowing  the  judgment 
of  a  foreign  court  contrary  to  above  sec- 
tion.— Title  Ins.  &  Trust  Co.  v.  California 
Devel.  Co.,  171  Cal.  174,   152  Pac.  542. 

3.  Where  a  court  of  this  state  distributes 
an  estate  to  the  heirs  "in  trust,"  a  judgment 
of  a  court  in  Illinois  adjudging  that  prop- 
erty of  the  estate  in  that  jurisdiction  be 
sold  to  the  heirs  is  res  judicata  and  not  sub- 
ject to  collateral  attack  in  California. — 
Plant  v.  Plant.  171  Cal.  765,  164  Pac.  1068. 

4.  Jurisdiction  of  a  court  of  a  foreign 
state  to  render  a  judgment  is  always  open 


3827 


H  1916. 1017 


IMPEACHING   RECORD— JURISDICTION   NECESSARY.  IPt.  IV.  Tit.  II. 


to  collateral  attack  In  a  proceeding  in  an-  to  the  fact  necessary  to  give  the  court  ju- 
other  state,  and  the  record  of  the  judgment  rlsdlction. — Steinbroner  v.  Steinbroner,  30 
in  the  foreign  state  may  be  contradicted  as       Cal.  App.  678,  159  Pac.  235. 


§  1916.  MANNER  OF  IMPEACHING  A  RECORD.  Any  judicial  record  may 
be  impeached  by  evidence  of  a  want  of  jurisdiction  in  the  court  or  judicial 
officer,  of  collusion  between  the  parties,  or  of  fraud  in  the  party  offering  the 
record,  in  respect  to  the  proceedings. 

History:     Enacted  March  11,  1872. 


IMPEACHMENT  OP  RECORD- 
MANNER  OP. 

1.  Application  of  section. 

2,3.  Distinction  between  collateral  and  direct 
attacks. 

4.  Finding   as   to   jurisdiction — Conclusive- 

ness of. 

5.  Impeachment  of  record  for  fraud. 

6,7.  Judgment  by  stipulation* 

8.  Method  of  impeachment. 

1.  Application  of  aectloa. — Above  section 
simply  means  that  evidence  is  admissible  to 
impeach  judgment  in  cases  allowed  by  law, 
not  In  all  cases  whatsoever.  Our  statute 
has  not  changed  the  rule. — Hill  v.  City  Cab 
&  T.  Co.,  79  Cal.  188,  191,  21  Pac.  728. 

9.  Distinction  between  collateral  and  di- 
rect attacks. — The  main  difference  between 
collateral  and  direct  attacks  is  that  in 
former  record  alone  can  be  inspected  and  is 
conclusively  presumed  to  be  correct,  while 
on  direct  attack  true  facts  may  be  shown. — 
Lyons  v.  Roach.  84  Cal.  27,  80,  23  Pac.  1026. 

8.  In  a  collateral  attack  upon  judgment, 
record  alone  can  be  inspected  and  is  conclu- 
sively presumed  to  be  correct,  but  in  direct 
attack  true  facts  may  be  shown. — Lyons  v. 
Roach,  84  Cal.  27,  30,  23  Pac.  1026;  Rein- 
hart  v.  Lugo.  86  Cal.  395,  21  Am.  St.  Rep.  52, 
24  Pac.  1089:  Norton  v.  Atchison,  T.  &  S.  P. 
R.  Co.,  97  Cal.  388,  396,  33  Am.  St.  Rep.  198, 
61  Fed.  619.  30  Pac.  585,  32  Pac.  452. 

4.  Finding:  an  to  Jurisdiction— Conclnalve- 
nesH  of. — In  a  proceeding  for  the  appoint- 
ment of  a  guardian,  a  finding  of  the  court  as 
to  the  residence  of  the  minor  is  a  finding 
as  to  a  jurisdictional  fact,  and  is  conclusive, 
in  the  absence  of  fraud  or  mistake. — Matter 
of  Baker,  153  Cal.  541,  96  Pac.  12. 


5.     Impeachment  of  record   for  frand. — A 

Judgment  or  decree  of  a  court  of  competent 
jurisdiction  can  be  set  aside  for  fraud  only 
when  the  fraud  alleged  is  shown  to  be  ex- 
trinsic or  collateral  to  the  matter  which 
was  tried  and  determined  by  such  court.  In- 
stancing what  intrinsic  fraud  consists  of. 
our  supreme  court  has  said  that  it  may  re- 
sult from  (1)  keeping  the  unsuccessful  party 
away  from  the  court  by  a  false  promise  of 
a  compromise;  (2)  purposely  keeping  him  in 
ignorance  of  the  suit;  (3)  where  an  attorney 
fraudulently  pretends  to  represent  a  party 
and  connives  at  his  defeat;  (4)  being  regu- 
larly employed,  corruptly  sells  out  his 
client's  interest.  In  instances  of  this  charac- 
ter, the  defrauded  party  Is  prevented  by 
the  act  of  his  adversary  from  having  a 
trial. — Rountree  v.  Montague,  30  Cal.  App 
.170,  157  Pac.  628. 

6.  Judgment  by  stipulation  of  parties  will 
bind  them  and  those  In  privity  with  them. 
— Partridge  v.  Shepard,  71  Cal.  470,  475,  12 
Pac.  480. 

7.  A  judgment  entered  by  consent  of  par- 
ties, in  cause  of  which  court  has  jurisdiction 
of  subject-matter  and  of  parties,  is  Just  as 
efficacious  as  though  entered  after  trial  of 
issue;  but  it  may  be  impeached  like  any 
other  judicial  record. — Partridge  v.  Shep- 
ard, 71  Cal.   470,   475,   12  Pac.   480. 

8.  Method  of  Impeachment. — Under  above 
section  judicial  record  may  be  impeached 
only  by  direct  attack.  The  Judgments  are 
not  open  to  collateral  attack. — Norton  v. 
Atchison,  T.  &  S.  F.  R.  Co.,  97  Cal.  388,  30 
Pac.  585,  32  Pac.  452.  See  People  v.  Mullan. 
65  Cal.  396,  4  Pac.  348;  People  v.  Greene,  74 
Cal.  400,  5  Am.  St.  Rep.  448,  16  Pac.  197; 
People  v.  Pearson,  76  Cal.  400,  18  Pac.  424  \ 
Reinhart  v.  Lugo,  86  Cal.  395,  21  Am.  St.  Rep 
52,  24  Pac.  1089. 


§  1917.  THE  JURISDICTION  NECESSARY  IN  A  JUDGMENT.  The  juris- 
diction sufficient  to  sustain  a  record  is  jurisdiction  over  the  cause,  over  the 
parties,  and  over  the  thing,  when  a  specific  thing  is  the  subject  of  the  judgment. 

History:     Enacted  March  11,  1872. 

JUDGMENT— JURISDICTION  NECES- 
SARY TO. 

1.  Defective  description  of  land — When  order 

not  rendered  void. 

2.  Jurisdiction  necessary  to  judgment— Wnat 

it  is. 
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1.     Defective    description    of    land When 

order  not  rendered  void. — If  court  had  Ju- 
risdiction over  parties  and  subject-matter, 
its  order  is  valid  even  though  description  of 
land  is  defective  in  order  of  sale.  This  does 
not  render  order  void  or  make  it  assailable 
in  collateral  attack,  certum  est  quod  certum 
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< 
reddi  potest. — Hill  v.  Wall,  66  Cal.  130,  134,       hear  and  determine,  and  it  does  not  depend 
4  Pac.  1139.  upon  the  correctness  of  the  decision  made. 

2.  JarladlctloB  neceaaarr  to  Judgment—  — Rountree  v.  Montague,  SO  Cal.  App.  170, 
Wfcat   It   I*. — Jurisdiction    Is    the    power    to       167  Pac.  623. 

§1918.  MANNER  OF  PROVING  OTHER  OFFICIAL  DOCUMENTS.  Other 
official  documents  may  be  proved  as  follows : 

1.  Acts  of  the  executive  of  this  state;  by  the  records  of  the  state  department 
of  the  state ;  and  of  the  United  States,  by  the  records  of  the  state  department  of 
the  United  States,  certified  by  the  heads  of  those  departments  respectively. 
They  may  also  be  proved  by  public  documents  printed  by  order  of  the  legisla- 
ture or  congress,  or  either  house  thereof. 

2.  The  proceedings  of  the  legislature  of  this  state,  or  of  congress,  by  the 
journals  of  those  bodies  respectively,  or  either  house  thereof,  or  by  published 
statutes  or  resolutions,  or  by  copies  certified  by  the  clerk  or  printed  by  their 
order. 

3.  The  acts  of  the  executive,  or  the  proceedings  of  the  legislature  of  a  sister 
state,  in  the  same  manner. 

4.  The  acts  of  the  executive,  or  the  proceedings  of  the  legislature  of  a  foreign 
country,  by  journals  published  by  their  authority,  or  commonly  received  in  that 
country  as  such,  or  by  a  copy  certified  under  the  seal  of  the  country  or 
sovereign,  or  by  a  recognition  thereof  in  some  public  act  of  the  executive  of  the 
United  States. 

5.  Acts  of  a  municipal  corporation  of  this  state,  or  of  a  board  or  department 
thereof,  by  a  copy,  certified  by  the  legal  keeper  thereof,  or  by  a  printed  book 
published  by  the  authority  of  such  corporation. 

6.  Documents  of  any  other  class  in  this  state,  by  the  original,  or  by  n  copy, 
certified  by  the  legal  keeper  thereof. 

7.  Documents  of  any  other  class  in  a  sister  state,  by  the  original,  or  by  a 
copy,  certified  by  the  legal  keeper  thereof,  together  with  the  certificate  o£  the 
secretary  of  state,  judge  of  the  supreme,  superior,  or  county  court,  or  mayor  of 
a  city  of  such  state,  that  the  copy  is  duly  certified  by  the  officer  having  the 
legal  custody  of  the  original. 

8.  Documents  of  any  other  class  in  a  foreign  country,  by  the  original,  or  by  a 
copy,  certified  by  the  legal  keeper  thereof,  with  a  certificate,  under  seal,  of  the 
country  or  sovereign,  that  the  document  is  a  valid  and  subsisting  document  of 
such  country,  and  the  copy  is  duly  certified  by  the  officer  having  the  legal 
custody  of  the  original. 

9.  Documents  in  the  departments  of  the  United  States  government,  by  the 

certificates  of  the  legal  custodian  thereof. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  383;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  246,  held  unconstitutional,  see  his- 
tory, S  5  ante. 

OFFICIAL  DOCUMENTS— MANNER  OF  2.  Same— Certificate  by  secretary  of  state. 

PROVING.  3    Insanity— Certified  copy  of  commitment 
1.  Corporations— Affidavit  of  president,  not  —Admissibility  in  evidence. 

certified.  4.  Lack  of  jurisdiction  may  be  shown. 
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5.  Letter  from  state  officer  to  county  officer 

on  official  business. 

6.  Map  of  subdivision — Exclusion  of  map- 

book — Error  immaterial,  when. 

7,  8.  Ordinance — Legality  of  presumed. 


9.  Same — Upon    showing   of   due   adoption 
of  ordinance. 

10.  Partnership   certificate  —  As   evidence  — 

Original  or  certified  copy. 

11.  Proof — Official  character  of  officer. 

As  to  ofldal  certificates,  contests  of,  see, 
post,  8  1923  and  note. 

Aa   to   effect  of  judicial   record  of  slater 
atate,  see,  ante,  8  1913  and  note. 


Aa  to  the  admissibility  of  journals  of  sea- 
ate  aad  assembly,  and  certified  copies 
thereof,  la  evidence,  see,  ante,  8  1856  and 
note  par.  6. 

Aa  to  validity  and  effect  of  Judgments  of 
other  states,  see  note  26  Am.  Rep.  27-33. 

1.  Corporations  —  Affidavit    of    president, 

attached  to  extracts  from  minutes  of  meet- 
ing of  the  corporation's  board  of  directors 
held  in  another  state  reciting  that  affiant  is 
president  of  the  corporation,  and  that  in  the 
best  of  his  knowledge  and  belief  the  ex- 
tracts are  true  copies  of  the  minutes  of  the 
several  meetings,  not  admissible  in  evidence 
unless  certified  as  prescribed  in  above  sec- 
tion.— Nixon  v.  Goodwin,  3  Cal.  App.  368,  85 
Pac.  169,  174. 

2.  Same— Certificate  by  secretary  of  state 

merely  reciting  that  articles  of  Incorpora- 
tion were  filed  In  his  office  on  certain  date, 
on  which  date  certificate  of  incorporation 
thereof  was  issued  by  him,  is  not  admissible 
proof  of  first  certificate. — Wall  v.  Mines,  130 
Cal.  27,  39,  62  Pac.  386. 

8.  Insanity  —  Certified  copy  of  commit- 
ment—Admissibility  In  evidence. — In  pro- 
ceedings touching  the  insanity  of  an  indi- 
vidual, under  the  provisions  of  subdivision 
6  of  the  above  section  a  copy  of  a  commit- 
ment to  an  insane  asylum,  certified  by  the 
superintendent  of  that  institution,  is  prop- 
erly received  in  evidence. — Estate  of  Baker, 
176  Cal.   430,   168   Pac.   881. 

4.     Lack  of  Jurisdiction  may  be  shown. — 

Judgment  of  a  court  of  record  of  another 
state  differs  in  its  conclusive  effect  from  a 
judgment  of  a  court  of  record  of  this  state 
in  one  material  respect,  viz.,  that  it  is  al- 
ways open  to  the  person  against  whom  the 
judgment  is  attempted  to  be  used  to  show 
by  evidence  other  than  the  record  of  the 
Judgment,  and  by  evidence  even  opposed  to 
recitals  contained  in  such  record,  that  the 
court  purporting  to  give  the  Judgment  was 
without  jurisdiction  either  of  the  cause  or 
of  the  parties.  If  such  lack  of  Jurisdiction 
either  of  the  cause  or  of  the  parties,  in  one 
or  the  other  of  these  respects  is  not  made 
to  appear,  the  judgment  is  as  final  and  con- 
clusive on  collateral  attack  as  would  be  a 
judgment  of  one  of  our  own  superior  courts. 


but  If  such  lack  of  jurisdiction  is  made  to 
appear,  the  judgment  must  be  regarded  as 
a  nullity. — Estate  of  Hancock,  156  Cal.  804. 
807,  106  Pac.  58. 

5.  Letter  from  state  ©nicer  to  connty  of- 
ficer on  ofllclal  business  is  an  official  act. 
and  certified  copy  of  it  by  officer  having;  Its 
custody  Is  admissible  under  above  section. — 
People  v.  Hagar,  52  Cal.  171,  186. 

As  to  distinction  between  ministerial  and 
judicial  acts,  see  note  79  Am.  Dec  472-477. 

6.  Map  of  subdivision— Exclusion  of  map- 
book— Error  Immaterlul,  when. — In  action 
Involving  the  question  of  the  dedication  of 
lands  as  streets  in  map  filed  for  record  of  an 
addition  or  subdivision  to  an  incorporated 
town  an  offer  in  evidence  of  a  specified 
page  from  the  map- book  from  the  files  of 
the  county  recorder,  being  objected  to  on 
the  ground  that  no  proper  foundation  had 
been  laid,  the  objection  sustained  and  the 
evidence  excluded,  the  error,  if  any.  com- 
mitted by  the  trial  court  is  immaterial, 
where  the  trial  court  found  as  matter  of 
fact  that  streets  marked  upon  the  said  map 
were  never  dedicated  as  public  streets  and 
never  accepted  and  used  as  such,  and  that 
the  owner  of  the  land  who  filed  the  map  for 
record,  and  his  successors  in  interest,  had 
been  in  occupancy  and  use  of  the  lands  des- 
ignated on  such  map  as  streets  for  the  period 
of  fifty-four  years. — Perroggiaro  v.  Board  of 
Public  Works  of  City  of  San  Francisco,  — 
Cal.  App.  — ,  198  Pac.  810. 

7.  Ordinance  —  Legality    of    presumed. — 

Where  pleadings  do  not  put  in  issue  legality 
of  an  ordinance,  presumption  arising  from 
its  existence  upon  record  of  ordinances  is 
sufficient  to  entitle  it  to  be  received  in  evi- 
dence without  further  proof.  This  presump- 
tion may  of  course  be  rebutted. — County  of 
San  Diego  v.  Seifert,  97  Cal.  594,  597.  32 
Pac.   644. 

8.  That  ordinance  was  passed  at  regular 
session  was  one  of  presumptions  afforded 
by  prima  facie  showing,  and  if  defendant 
desired  to  overcome  this  presumption  by 
showing  that  in  fact  it  was  not  so  passed, 
burden  was  upon  him. — Merced  Co.  v.  Flem- 
ing, 111  Cal.   46,   49,  43  Pac.  392. 

0.  Same—— Upon  showing  of  due  adoption 
of  ordinance  of  a  city  it  will  be  presumed 
that  it  continues  in  force,  as  otherwise  it 
could  only  be  established  by  the  introduction 
of  all  the  ordinances  passed  by  the  city 
since  the  date  of  its  passage,  in  order  that 
the  court  might  determine  that  the  original 
ordinance  had  not  been  repealed.  The  bur- 
den is  upon  the  defendant  or  party  question- 
ing  the  ordinance  to  overcome  the  pre- 
sumption.— People  v.  Zimmerman,  11  Cal. 
App.   115,  119,  104  Pac.  590. 

10.  Partnership  certificate— As  evidence 
—Original  or  certified  copy. — Under  the  pro- 
visions of  subdivision  6  of  above  section  the 
original  certificate  from  the  county  clerk's 
files,  giving  the  names  of  persons  compos- 
ing a  corporation   named  as  a  company,  is 
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admissible  in  evidence,  and  there  is  no  merit 
in  a  contention  that  a  certified  copy  of  the 
original  is  the  only  evidence. — Hazard,  Gould 
&  Co.  v.  Rosenberg,  177  Cal.  295,  170  Pac. 
613. 


11.     Proof-— Official  character  of  officer,  as 

legal  custodiam  of  document,  and  therefore 
authorized  to  certify  copy  of  it,  Is  proved 
prima  facie  by  certificate  itself. — Galvin  v. 
Palmer,  113  Cal.  46,  65,  45  Pac  173. 


§  1919.  PUBLIC  RECORD  OF  PRIVATE  WRITING  EVIDENCE.  A  pub- 
lic record  of  a  private  writing  may  be  proved  by  the  original  record,  or  by  a 
copy  thereof,  certified  by  the  legal  keeper  of  the  record. 

History:     Enacted  March  11,  1872. 


PUBLIC  RECORD  OP  PRIVATE  WRITING. 

1.  Application   of  section. 

2.  By-laws  of  swamp-land  district. 

3.  Certified  copies  of  deeds. 

4.  Patent — Copy  of. 

5.  Same — Recordation. 

6.  Record  is   not  made  primary  evidence  of 

original  writing. 

7.  Records   of   deeds  —  Prima    facie  evidence 

only. 

S.  Record  of  private  writing. 
9.  Recordation — Proof  of. 

1.  Application  of  nectlon. — The  above  and 
succeeding  sections  relate  to  proof  of  public 
writings.  Where  private  writing  is  required 
for  any  purpose  to  be  recorded,  proof  of 
recordation  may  be  made  by  record  itself, 
or  certified  copy  thereof,  but  proof  of  writ- 
ing itself,  where  there  is  question  as  to  its 
existence  or  validity,  must  be  made  as  re-, 

quired  in  section  1951,  post. — Grant  v.  Oliver, 
91  Cal.  158,  164,  27  Pac.  596.  861. 

2.  By-laws  of  swamp-land  district,  re- 
corded In  office  of  county  treasurer,  as  re- 
quired by  statute,  are  deemed  private  and 
not  public  writing,  and  certified  copies  are 
admissible  in  evidence. — People  v.  Hagar, 
52  Cal.  171,  186. 

As  to  contents  of  writing,  how  proved  In 
certain  cases,  see,  ante,  8  1855  and  note. 

3.  Certified  copies  of  deeds  are  properly 
admitted  in  evidence  as  public  records  of 
private  writings. — People  v.  Brown,  59  Cal. 
345,  352. 

As  to  lost  or  destroyed  Instrument,  proof 
of  contents,  see,  ante,  S  1855  and  note. 


4.  Patent  to  pnblle  land— Copy  of  patent 
may  be  Introduced  In  evidence  without  proof 
of  loss  of  original  patent. — Eltxroth  v.  Ryan, 
89  Cal.  135,  139,  26  Pac.  647. 

5.  Same — Recordation* — A  patent  from  the 
United  States  for  land  may  be  recorded  with- 
out acknowledgment  under  the  provisions 
of  section  1160,  ante,  and  consequently  the 
record  of  such  patent  is  evidence  of  its 
contents  under  the  provisions  of  the  above 
section  and  section  1951,  post. — Saecker  v. 
Cohn,  180  Cal.  151,  179  Pac.  890. 

6.  Record  Is  not  made  primary  evidence 
of  orltrlnal  writing-. — If  it  is  evidence  of  ex- 
ecution and  contents  of  original  writing  it 
is  evidence  only  in  same  cases  in  which  cer- 
tified copy  would  be  evidence,  that  Is  after 
proof  that  original  writing  is  not  under 
control  of  party  offering  record  or  certified 
copy. — Brown  v.  Griffith,  70  Cal.  14,  16,  11 
Pac.  500. 

7.  Records  of  deeds— Prima  fade  evi- 
dence only. — Records  Introduced  in  evidence 
without  objection,  and  therefore  prima  facie 
evidence  of  genuineness,  due  execution,  and 
delivery  of  .original  deeds,  still  is  only 
prima  facie  evidence  of  these  facts  and 
liable  to  rebuttal. — Burroughs  v.  De  Couts, 
70  Cal.  361,  368,  11  Pac.  734. 

8.  Record  of  private  writing  is  by  virtue 
of  above  section  placed  upon  same  footing 
as  certified  copy  of  it,  but  record  is  not 
made  primary  evidence  of  original  writing. 
— Brown  v.  Griffith,  70  Cal.  14,  16,  11  Pac. 
500. 

9.  Recordation— Proof  of. — Where  private 
writing  is  required  for  any  purpose  to  be 
recorded  proof  of  public  recordation  may  be 
made  by  introduction  in  evidence  of  record 
itself,  or  by  certified  copy  thereof  under 
above  section. — Grant  v.  Oliver,  91  Cal.  168, 
164,  27  Pac.  696,  861. 


§1920.    ENTRIES  IN  OFFICIAL  BOOKS  PRIMA  FACIE  EVIDENCE. 

Entries  in  public  or  other  official  books  or  records,  made  in  the  performance  of 
his  duty  by  a  public  officer  of  this  state,  or  by  another  person  in  the  perform- 
ance of  a  duty  specially  enjoined  by  law,  are  prima  facie  evidence  of  the  facta 

stated  therein.  * 

History:     Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  384. 
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ENTRIES   IN  OFFICIAL  BOOKS— 
PRIMA  FACIE  EVIDENCE. 

1.  Eminent  domain  —  Coast  survey-chart — 
Admissibility  in  evidence. 

2,  3.  Entry  made  as  provided  in  above  section. 

4.  Omitted  facts. 

5.  Ordinances. 

6.  Parol    evidence    is   admissible    to    prove 

facts  omitted  from  record. 

7.  Transcript  of  reporter's  notes. 

1.  Eminent  domain— Const  ■nrvey-chnrt 
— -Admissibility  in  evidence. — In  a  proceed- 
ing: in  eminent  domain  a  coast  survey-chart 
made  by  United  States  engineers  of  the 
coast  and  geodetic  survey,  is  competent  evi- 
dence, under  The  provisions  of  the  above 
section  and  section  1926,  post,  to  establish 
the  boundary  line,  because  such  map  is  an 
original  record  of  the  United  States. — City 
of  Oakland  v.  Wheeler,  34  Cal.  App.  442,  168 
Pac.  23,  following  the  doctffcne  in  Breen  v. 
Donnelly,  74  Cal.  App.  3oT  15  Pac.  845; 
Goodwin  v.  McCabe,  75  Cal.  584,  17  Pac.  705. 

2.  Entry  made  n»  provided  In  above  (sec- 
tion Is  prima  facie  evidence  of  facts  stated 
therein,  but  it  is  not  conclusive  of  those 
facts;  proof  of  its  having  been  altered 
might  affect  credit  and  weight  to  be  given 
it,  but  does  not  render  it  inadmissible. — 
Swamp  L.  Dist  v.  Wilsox,  75  Cal.  443,  448,  17 
Pac.  241.  See  Wayland  v.  Ware,  104  Mass. 
46;  Sprague  v.  Bailey,  36  Mass.  (19  Pick.) 
436. 

3.  Where  the  minutes  of  a  town  board 
purport  to  be  of  a  regular  and  an  adjourned 


meeting,  and  show  that  the  meeting,  pur- 
suant to  adjournment  of  which  the  meet- 
ing at  which  an  election  was  ordered  was 
held,  took  place  on  the  first  Tuesday  of  a. 
designated  month,  in  connection  with  evi- 
dence that  regular  meetings  were  held  on 
the  first  Tuesday  of  each  month,  held  suf- 
ficient under  above  section. — People  v. 
Town  of  Ontario,  148  Cal.  625,  84  Pac.  205, 
211. 


An  to  entries  In  official  books  or 
belns;  prima  facie  evidence  of  facta  tmere— 
In  stated,  and  therefore  sabject  to  be  com—' 
tradicted,  see,   post,    {1926  and   note  par    1. 

4.  Omitted  facts.  —  Something  actually 
done,  but  omitted  from  the  record  entirely,, 
may  be  proved  orally  as  not  really  contra- 
dicting the  record. — Westerman  v.  CI  elands 
12   Cal.    Ap.    63,    70,    106    Pac.    606. 

5*  Ordinances. — An  ordinance  properly 
recorded  in  book  of  ordinances  is  presumed 
legal. — County  of  San  Diego  v.  Seifert,  97 
Cal.    594,    597,    32   Pac.    644. 

6.  Parol  evidence  la  admissible  to  prove 
facta  omitted  from  record,  unless  law  ex- 
pressly and  imperatively  requires  all  mat- 
ters to  appear  of  record,  and  makes  record 
only  evidence. — Gordon  v.  San  Diego,  108 
Cal.  264,  269,  41  Pac.  301.  See  President* 
etc.,  Bank  of  United  States  v.  Dandridge, 
26  U.  S.    (12  Wheat.)   64,  6  L.  ed.  552. 

7.  Transcript  of  reporter's  notes,  filed  as 
provided  under  section  869  of  Penal  Code, 
may  be  regarded  in  nature  of  an  official 
entry. — People  v.  Grundell,  75  Cal.  301,  303. 
17  Pac.  214. 


§1921.    JUSTICE'S  JUDGMENT  IN  OTHER  STATES,  HOW  PROVED. 

A  transcript  from  the  record  or  docket  of  a  justice  of  the  peace  of  a  sister  state, 

of  a  judgment  rendered  by  him,  of  the  proceedings  in  the  action  before  the 

judgment,  of  the  execution  and  return,  if  any,  subscribed  by  the  justice  and 

verified  in  the  manner  prescribed  in  the  next  section,  is  admissible  evidence  of 

the  facts  stated  therein. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  246,  held  uncon- 
stitutional, see  history,  §  5  ante. 

§  1922.    SAME.     [CERTIFICATE  TO  TRANSCRIPT,  CONTENTS]   There 

must  be  attached  to  the  transcript  a  certificate  of  the  justice  that  the  transcript 
is  in  all  respects  correct,  and  that  he  had  jurisdiction  of  the  action,  and  also  a 
further  certificate  of  the  clerk  or  prothonotary  of  the  county  in  which  the 
justice  resided  at  the  time  of  rendering  the  judgment,  under  the  seajl  of  the 
county,  or  the  seal  of  the  court  of  common  pleas  or  county  court  thereof,  cer- 
tifying that  the  person  subscribing  the  transcript  was,  at  the  date  of  the  judg- 
ment, a  justice  of  the  peace  in  the  county,  and  that  the  signature  is  genuine. 
Such  judgment,  proceedings,  and  jurisdiction  may  also  be  proved  by  the  jus- 
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tice  himself,  on  the  production  of  his  docket,  or  by  a  copy  of  the  judgment,  and 
his  oral  examination  as  a  witness. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  246,  held  uncon- 
stitutional, see  history,  §  5  ante. 

1.     Existence   of  jnatlce  court   must   first       is    any   Justice. — Banister   v.    Campbell,    138 
be  proved  before  it  can  appear  that   there       Cal.  465,  462,  71  Pac.  504,  703. 

§  1923.  CONTENTS  OF  OTHER  OFFICIAL  CERTIFICATES.  Whenever 
a  copy  of  a  writing  is  certified  for  the  purpose  of  evidence,  the  certificate  must 
state  in  substance  that  the  copy  is  a  correct  copy  of  the  original,  or  of  a  speci- 
fied part  thereof,  as  the  case  may  be.  The  certificate  must  be  under  the  official 
seal  of  the  certifying  officer,  if  there  be  any,  or  if  he  be  the  clerk  of  a  court 
having  a  seal,  under  the  seal  of  such  court. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  384. 

§  1924.  PROVISIONS  IN  RELATION  TO  STATES  APPLY  TO  TERRI- 
TORIES. The  provisions  of  the  preceding  sections  of  this  article  applicable 
to  the  public  writings  of  a  sister  state,  are  equally  applicable  to  the  public 
writings  of  the  United  States,  or  a  territory  of  the  United  States. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  386. 

§1925.  CERTIFICATES  OF  PURCHASE  PRIMARY  EVIDENCE  OF 
OWNERSHIP.  A  certificate  of  purchase,  or  of  location,  of  any  lands  in  this 
state,  issued  or  made  in  pursuance  of  any  law  of  the  United  States,  or  of  this 
state,  is  primary  evidence  that  the  holder  or  assignee  of  such  certificate  is  the 
owner  of  the  land  described  therein;  but  this  evidence  may  be  overcome  by 
proof  that,  at  the  time  of  the  location,  or  time  of  filing  a  pre-emption  claim  on 
which  the  certificate  may  have  been  issued,  the  land  was  in  the  adverse  posses- 
sion of  the  adverse  party,  or  those  under  whom  he  claims,  or  that  the  adverse 
party  is  holding  the  land  for  mining  purposes. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  246,  held  uncon- 
stitutional, see  history,  §  5  ante. 

CERTIFICATE  OF  PURCHASE— PRIMA  11.  Premature  issue. 

FACIE  EVIDENCE.  12.  Public   lands— Certificate   of   purchase— 

1.  As  to  validity  of  certificate — Must  be  de-  Prima  facie  evidence. 

termined  by  law  in   force  at  time  it  13.  Receiver's  duplicate  receipt, 

was  issued.  14    Same— Evidence  of  title. 
2-  4.  Adverse    possession  —  Contemplated    by 

above  section.  *•     Aa  to  validity  of  certificate — Must  be 

5.  Same— Public  lands— Adverse  decision  of  •****■>•■«*  »r  i«w  i»  force  at  time  it  wa« 

land  department— Attack  for  extrinsic      "■■■•*•  and  it  can  not  be  affected  by  laws 

fraud  subsequently     passed. — Miller    v.    Byrd,     90 

irauu.  Cal  27    pac     51 

6.  Certificates  apparently  regular  on  their 

face  Adveree    poaaeaalon— Contemplated    by 

_,,.,"        .iT  *     •         -i  m      above  aectloa,  while  quite  sufficient  to  over- 

7.  Final  receipt— Is  prima  facie  evidence  of      come    evIdence    afforded    by    certificate    of 

ownership.  purchase,  may  be  insufficient  to  prove  title 

8.  Form  of  certificate.  by    prescription. — McTarnahan    v.    Pike,    91 

9.  Issuance  of  certificate— Is  not  conclusive.      Cal.  540,  545,  27  Pac  784. 

10.  No  presumption  arises  in   favor  of  one  3.  Above  section  makes  certificate  of  pur- 

holding  certificate.  chase    prima    facie    evidence    of    title,    but 
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provides  that  it  may  be  overcome  by  proof 
of  adverse  possession,  etc.  The  inquiry 
as  to  this  fact  to  overcome  effect  of  certifi- 
cate is  an  independent  one  which  has  no 
relation  to  any  action  or  judgment  of  the 
secretary  of  interior  or  other  officer  of 
United  States. — Haven  v.  Haws,  63  Cal. 
462,  463. 

4.  Adverse  possession,  which  above  sec- 
tion provides  may  overcome  prima  facie 
evidence  of  title,  is  to  be  ascertained  by 
state  court,  and  effect  of  certificate  as  evi- 
dence in  our  courts  depends  entirely  upon 
our  own  legislation. — Haven  v.  Haws,  63 
Cal.   452,   463. 

5.  Same— -Public  lands— Advene  declfifon 
of  land  department— Attack  for  extrinsic 
fraud. — In  an  action  to  recover  the  posses- 
sion of  public  lands,  based  upon  a  certifi- 
cate of  entry  issued  by  the  register  and 
receiver  of  the  land  office,  where  the  de- 
fendant, in  addition  to  alleging  adverse 
possession  at  the  time  of  the  inception  of 
the  claim  upon  which  the  plaintiff's  certifi- 
cate of  entry  was  founded,  alleged  also  a 
contest  between  them  and  a  determination 
therein  adverse  to  the  defendant,  he  can 
not  attack  the  decision  of  the  land  depart- 
ment upon  the  ground  that  the  plaintiff 
testified  falsely  in  such  a  contest,  under 
the  provisions  of  the  above  section. — El- 
liott v.  Robbins,  33  Cal.  App.  677,  166  Pac. 
1042,  following  the  doctrine  in  Fresno  Es- 
tate Co.  v.  Flake,  172  Cal.  583,  593,  157  Pac. 
1127,  1131;  Nicholson  v.  Leatham,  28  Cal. 
App.  597,  603,  153  Pac.  966,  155  Pac.  98; 
United  States  v.  Throckmorton,  98  U.  S.  61, 
25  L.  ed.  93. 

0.  Certificate*  apparently  regular  on 
their  face  constitute  color  of  title.  Such 
certificate  is  evidence  that  holder  is  owner 
of  tract  described,  and  if  plaintiff  en- 
tered under  it  in  good  faith,  and  pastured 
his  cattle  there,  he  had  constructive  pos- 
session of  tract,  even  if  it  were  not  in- 
closed.— Laugenour  v.  Hennagln,  59  Cal. 
625;  Webber  v.  Clarke,  74  Cal.  11,  15  Pac. 
431;  Goodwin  v.  McCabe,  75  Cal.  584,  687,  17 
Pac.  705.  . 

See  par.  12,  this  note. 

An  to  certificate  of  purchase  of  public 
land,    prima    fade    evidence    of    title,    see 

Kerr's    Cyc.    Pol.    Code,    2d    ed.,    9  3514    and 
note. 

7.  Final  receipt— la  prima  facie  evidence 
of  ownership  of  land,  and  Is  certificate  of 
purchase,  within  meaning  of  above  section. 
It  entitles  holder  to  patent  by  same  de- 
scription.— Graves  v.  Hebbron,  125  Cal.  400, 
406,  58  Pac.  12.  See  Witcher  v.  Conklin,  84 
Cal.   499,  24   Pac.  302. 

See  par.  12,  this  note. 


8.  Form  of  certificate. — To  constitute 
certificate  of  purchase  in  sense  used  in 
above  section,  It  is  not  necessary  that  it 
should  contain  word  "certify."  If  it  con- 
tains whole  substance  of  an  official  certifi- 
cate of  purchase  ejectment  may  be  main- 
tained on  title  and  right  of  possession  evi- 
denced by  such  certificate. — Witcher  v. 
Conklin.  84  Cal.  499.  502,  24  Pac.  302. 

P.  Issuance  of  certificate— la  not  conclu- 
sive of  the  right  to  purchase  as  against 
another  who  is  in  fact  in  adverse  posses- 
sion of  the  land. — Gilson  v.  Robinson,  2 
Cal.  Unrep.  486,  7  Pac.  428.  See  Conlan  v. 
Quinby,   61   Cal.   412,  413. 

10.  No  presumption  arises  in  favor  of 
one  holding;  certificate  of  purchase  that  his 
application  states  requisite  facts  to  en- 
title him  to  the  right.  In  contest  as  to 
such  right  between  himself  and  another, 
each  party  is  an  actor  and  is  bound  to 
prove  right  which  he  asserts  and  claims. 
— Gilson  v.  Robinson,  2  Cal.  Unrep.  486.  7 
Pac.  428.  See  Hildebrand  v.  Stewart,  41 
Cal.   387;   Wood  v.  Sawtelle,  46  Cal.  389. 

11.  Premature  Issue. — Certificate  issued 
before  plat  of  survey  of  township  had  been 
approved  and  filed  in  proper  office  by 
government  officer  is  void. — Gilson  v.  Rob- 
inson, 2  Cal.  Unrep.  486,  7  Pac.  428.  Sec 
Medley  v.   Robertson,   65  Cal.   396. 

12.  Public  lands— Certificate  of  purchase 
—Prima  fade  evidence. — A  certificate  of 
purchase  or  location  of  lands  sold  by  the 
United  States,  issued  by  the  receiver  of 
the  United  States  Land  Office  of  the  proper 
district,  is  prima  facie  evidence  that  the 
holder  of  the  certificate  is  the  owner  of 
the  land  described  therein,  under  the  pro- 
visions of  the  above  section. — Saecker  v. 
Cohn,  180  Cal.  151,  179  Pac.  890,  following 
the  doctrine  In  Witcher  v.  Conklin,  84  Cal. 
499,   24   Pac.   302. 

See  pars.   6,  7,  this  note. 

IS.  Receiver's  duplicate  receipt  Is  cer- 
tificate of  purchase  within  above  section, 
but  where  entry  is  suspended  certificate 
founded  upon  it  is  suspended  also,  and  dur- 
ing such  suspension  is  inoperative  as  mu- 
niment of  title. — Figg  v.  Hensley,  52  Cal. 
299,   301. 

14.  Same-— Evidence  of  title. — Receiver's 
duplicate  receipt  is  to  be  deemed  certifi- 
cate of  purchase  in  sense  of  statute,  and  is 
therefore  prima  facie  evidence  of  title. — 
Conlan   v.   Quinby,  61  Cal.   412,  414. 

Aa  to  public  landa  in  general,  see  Kerr's 
Cyc.  Pol.  Code,  2d  ed.,  §5  3395  et  seq.  and 
notes. 

Aa  to  duplicate  for  loat  certificate  of  pur. 
chase  of  public  landa*  see  Kerr's  Cyc.  Pol. 
Code,  2d  ed.,   §  3518  and  note. 


§1926.    ENTRIES  MADE  BY  OFFICERS  OB  BOABDS  PRIMA  FACIE 
EVIDENCE.    An  entry  made  by  an  officer,  or  board  of  officers,  or  under  the 
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direction  and  in  the  presence  of  either,  in  the  course  of  official  duty,  is  prima 

facie  evidence  of  the  facts  stated  in  such  entry. 

History:     Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  385. 


1.  Entry  made  prima  facie  evidence  u- 
der  above  section  is,  as  such,  subject  to 
be  contradicted,  and  when  especial  duties 
are  enjoined  upon  commissioners,  law  must 
be    strictly    complied    with,    and    any    sub- 


stantial departure  from  these  requirements 
will  render  their  acts  void. — Swamp  Land 
Dist.  v.  Gwynn,  70  Cal.  666,  670,  12  Pac. 
462. 


§  1927.  UNITED  STATES  MINERAL  LAND-PATENT,  DATE  OF  LOCA- 
TION IS  PRIMA  FACIE  EVIDENCE.  Whenever  any  patent  for  mineral  lands 
within  the  state  of  California,  issued  or  granted  by  the  United  States  of  Amer- 
ica, shall  contain  a  statement  of  the  date  of  the  location  of  a  claim  or  claims, 
upon  which  the  granting  or  issuance  of  such  patent  is  based,  such  statement 
shall  be  prima  facie  evidence  of  the  date  of  such  location. 

History:     Enactment  approved  March  7,  1905,   Stats,  and  Amdts. 
1905,  p.  78. 

§1928.  DEED,  EVIDENCE  OF  TRANSFER.  A  deed  of  conveyance  of 
real  property,  purporting  to  have  been  executed  by  a  proper  officer  in  pursu- 
ance of  legal  process  of  any  of  the  courts  of  record  of  this  state,  acknowledged 
and  recorded  in  the  office  of  the  recorder  of  the  county  wherein  the  real  prop- 
erty therein  described  is  situated,  or  the  record  of  such  deed,  or  a  certified  copy 
of  such  record  is  prima  facie  evidence  that  the  property  or  interest  therein 
described  was  thereby  conveyed  to  the  grantee  named  in  such  deed. 

History:     Enactment  approved  March  21,  1911,  Stats,  and  Amdts. 
1911,  p.  428. 


ARTICLE  III. 

PBIVATE  WRITINGS. 


ft  1929.     Private  writings  classified. 

§  1930.    Seal  defined. 

1 1931.     Seal,  and  how  made. 

§  1932.     Effect  of  a  seal. 

I  1933.     Execution  of  an  instrument*  defined. 

1 1934.     Compromise  of  a  debt  without  seal 

good, 
fi  1935.     Subscribing  witness  defined. 
i  1936.     Books,  maps,  etc.,  how  far  evidence. 
I  1937.     Original  writing  to  be  produced  or 

accounted   for. 
|  1938.     When  in  possession  of  adverse  party, 

notice  to  be  given. 
$  1939.     Writings    called    for    and    inspected 

may  be  withheld. 
ft  1940.     Writing,   how  proved. 
$  1941.    Other  witnesses  may  also  testify. 


1 1942.  When  evidence  of  execution  not  nec- 
essary. 

8  1943.     Evidence  of  handwriting. 

§  1944.  Evidence  of  handwriting  by  com- 
parison. 

§  1945.  Same.  Where  a  writing  is  more  than 
thirty  years  old. 

8  1946.  Entries  of  decedents,  evidence  in 
specified  cases. 

8  1947.     Copies  of  entries  also  allowed. 

§  1948.     Private  writings,  how  proved. 

§  1949.  County  clerks  to  keep  private  papers 
deposited.     [Repealed.] 

§  1950.     Removal  of  public  records. 

I  1951.  Instrument  affecting  real  property 
used  as  evidence. 


§  1929.    PRIVATE  WRITINGS  CLASSIFIED.    Private  writings  are  either : 

1.  Sealed;  or, 

2.  Unsealed. 

History:    Enacted  March  11,  1872. 


As  to  lack  of  distinction  between  sealed 
ind  unsealed  writings,  see,  post,   8  1932. 


Aa    to    provision*    abolishing*    seals,    see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  8  1629  and  note. 
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§  1930.     SEAL  DEFINED.    A  seal  is  a  particular  sign,  made  to  attest,  in  the 

most  formal  manner,  the  execution  of  an  instrument. 

History:     Enacted  March  11,  1872,  substantial  re-enactment  of  |  454 
Practice  Act. 

As  to  definition  of  seal,  see  note  50  Am.  Same— How  made. — See,  post,   9  1931,  and 

St.    Rep.    166.  note. 

An    to    seal    required    by    law— Generally,  Aa    to    when    evidence    of    execution    not 

see,  ante,   8  14   and  note.  aeceaaary,  see,  post,  S  1942. 

t 

§  1931.  SEAL,  AND  HOW  MADE.  A  public  seal  m  this  state  is  a  stamp 
or  impression  made  by  a  public  officer  with  an  instrument  provided  by  law,  to 
attest  the  execution  of  an  official  or  public  document,  upon  the  paper,  or  upon 
any  substance  attached  to  the  paper,  which  is  capable  of  receiving  a  visible 
impression.  A  private  seal  may  be  made  in  the  same  manner  by  any  instru- 
ment, or  it  may  be  made  by  the  scroll  of  a  pen,  or  by  writing  the  word  "sear* 
against  the  signature  of  the  writer.  A  scroll  or  other  sign,  made  in  a  sister 
state  or  foreign  country,  and  there  recognized  as  a  seal,  must  be  so  regarded 

in  this  state. 

History:     Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  385. 

Aa  to  corporate  or  official  aeal,  how  af-  Aa   to   aeala   of   corporation    aa    evidence, 

see    Kerr's    Cyc.    Civ.    Code,    2d    e«L,       «ee  note  64,  Am.  St.  Rep.  260-265. 


8  1629  and  note.  Aa  to  aeala  of  courts*  see,  ante,  88  147-153 

and  note. 

Aa  to  definition  of  the  word  "aeal,"  see,  __  __ 

.  ^  ,  Aa  to  aeala  of  courts,  to  what  documents 

ante,  8  14  and  ^  note,  affixed,  see.  ante.  8  153. 


Aa   to   Judicial  notice  of  aeala  of  courts*  Aa    to    validity    of    writs,    proeeaaea,    and 

see,  ante,   8  1896,  subds.  4,  7.  certWcatea    loaned    by    the    superior    court 


without   aeala,   see   Act   of  March    31.   1880. 
Aa  to  mode  of  flxln*-  aeala,   see  note   50       stats.     1880,    p.    19,    II    Henning's    General 
Am.  St.  Rep.  166.  Laws,  3d  ed.,  p.  2334. 

§  1932.  EFFECT  OF  A  SEAL.  There  shall  be  no  difference  hereafter,  in 
this  state,  between  sealed  and  unsealed  writings.  A  writing  under  seal  may 
therefore  be  changed,  or  altogether  discharged  by  a  writing  not  under  seal. 

History:     Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  386. 

Aa    to    compromise   of   debt   without   aeal       must  affix  their  aeala,  see  Kerr's  Cyc.   Civ. 
being*  rood,  see,   post,   81934.  Code,  2d  ed.,  8  1198  and  note. 

Aa   to  corporate  aeal,  effect  of,  see   note  As    to    aeal    on    policy    of    Insurance    un- 

64    Am.   St.    Rep.    260.  neceaaary   unless    required    by    charter,   see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  8  416  and  note 
As  to  corporate  aeal,  from  what  contracts       par    jg^ 

may  be  omitted,  see  note  13   Am.  Dec.  661. 

'  Aa   to  aeala   of   corporation,   see    note    60 

As  to  like  provision,  see  Kerr's  Cyc.  Civ.  Am.  St.  Rep.  160-169. 

Code,  2d  ed.,  8  1629.  A-|  tQ  utmtuieu  «*oinMB1P  distinction  be- 
As  to  public  officers  taking;  and  certifying  tween    sealed    and    unsealed    contracts,    see 

acknowledgments,  or  proofs  of  Instruments  note  71   Am.   St.   Rep.    205,   206. 

§1933.  EXECUTION  OF  AN  INSTRUMENT  DEFINED.  The  execution 
of  an  instrument  is  the  subscribing  and  delivering  it,  with  or  without  affixing 
a  seal. 

History:     Enacted  March  11,  1872. 
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EXECUTION  OF  INSTRUMENT. 

1.  Acknowledgment  of  instrument — Effect  of 

— Execution. 

2.  Agreement   signed — Acted   on   by   both — 

Sufficient  execution. 

3.  Building     contract  —  Specifications     not 

signed,  incomplete. 

4.  Certificate   of  city   engineer  —  Signed  by 

clerk  only,  inadmissible. 

5.  Complaint — Amendment    after    decision — 

But  before  filing. 

6.  Contract — Lacking  essential  parts,  is  not 

contract  4 1  signed. M 

7.  Corporate   deed   without   seal — Inadmissi- 

ble. 

8.  Definition  of  "  subscribe  * ' — Locality  dis- 

regarded. 

9.  Delivery — Included. 

10.  Denial    of     execution    by     corporation — 

Merely  of  the  subscription. 

11.  Mark   of  one  unable  to   write — Is  "sig- 

nature. ' ' 

12.  Quieting  title — Execution  of  deed — Incon- 

sistent findings. 

13.  Rent — Not  payable  until  lease  signed  and 

delivered. 

14.  Signature— Detached  and  pasted  to  a  peti- 

tion, not  "signing/1 

15.  Same — Of  one  co tenant,  at  request,  suffi- 

cient. 

16.  Signing  —  Across     memorandum     filing 

paper,  is  "  subscription. ' ' 

17.  8ame  —  By    president    of    corporation, 

authorized. 

18.  Same  —  Means    substantially    "subscrib- 


ing, 


j  j 


19.  Witness  signing  name  of  testator  as  wit- 

ness— Invalidates  will. 

20.  Word  " execute' ' — Imports  delivery. 

*  

1.  Acknowledgment  of  Instrument— Ef- 
fect of— Execution. — Under  the  provisions 
of  the  above  section  the  execution  of  an 
Instrument  is  the  subscribing:  and  deliv- 
ering; of  it,  with  or  without  a  seal  affixed, 
and  by  section  1948,  post,  every  private 
writing,  except  last  wills  and  testaments, 
may  be  proved  and  certified  in  the  man- 
ner provided  for  the  acknowledgment  and 
proof  of  conveyances  of  real  property,  and 
the  certificate  of  a  notary  to  the  acknowl- 
edgment, by  the  assignor,  of  a  written  as- 
signment of  a  cause  of  action  Is,  under  the 
provisions  of  section  1948,  post,  prima  facie 
proof  of  the  execution  of  such  Instrument, 
and  where,  on  the  trial  of  an  action,  the 
execution  of  an  alleged  assignment  of  the 
cause  of  action  is  an  issue  in  the  case,  an 
assignment  duly  acknowledged  and  at- 
tested before  a  notary  public  is  introduced 
in  evidence,  and  no  evidence  introduced 
to  controvert  this  prima  facie  proof,  the 
trial  court  should  And  the  due  execution 
and  delivery  of  the  assignment  of  the  cause 
of   action   had   been  proved,  and   in  failing 


to  do  so  it  erred. — Thomas  v.  Fursman,  177 
Cul.    550,    171    Pac.    301. 

2.  Agreement  signed— Acted  on  by  both 
— Sufficient  execution. — Where  an  agree- 
ment was  in  writing,  signed  and  delivered 
by  plaintiff  to  defendant,  and  it  was  ac- 
cepted by  defendant,  and  was  acted  upon 
by  both  parties,  this  was  sufficient  execu- 
tion to  make  writing  binding  obligation. — 
Bloom  v.  Hazzard,  104  Cal.  310,  312,  37 
Pac.  1037,  1038;  Gallagher  v.  Equitable  Gas 
Light  Co.,   141   Cal.   699,  706,  75   Pac.   329. 

3.  Building-contract  —  Specification*  not 
signed,  incomplete. — If  in  building-contract 
specifications  be  not  signed,  or  if  they  be 
not  attached,  in  either  case,  there  is  false 
reference.  In  both  cases  contract  Is  left 
"inchoate  and  not  complete." — Donnelly  v. 
Adams,  115  Cal.  129,  131,  46  Pac.  916;  West 
Coast  Lumber  Co.  v.  Knapp,  122  Cal.  79,  83, 
54  Pac.  533. 

4.  Certificate  of  city  engineer— Signed  by 
clerk  only,  Inadmlsalble. — In  a  street- 
assessment  suit  certificates,  purporting  to 
be  certificates  of  city  engineer,  signed,  not 
by  him,  but  by  a  clerk,  who  was  not  a 
deputy,  are  inadmissible  in  evidencf. 
Certificates  so  made  and  signed  are  in- 
valid, and  insufficient  as  basis  of  lien  upon 
property  chargeable  with  expense  of  work. 
— Rauer  v.  Lowe,  107  Cal.  229,  233,  40  Pac. 
337;  Warren  v.  Ferguson,  108  Cal.  536,  537, 
41  Pac.  417;  Frenna  v.  Sunnyside  L.  Co.,  124 
Cal.  437,  439,  440,  57  Pac.  302. 

&  Complaint— Amendment  after  decision 
— Bnt  before  filing. — In  an  action  brought 
to  cancel  a  deed  and  quiet  the  title  to  land 
upon  the  ground  of  undue  influence  and 
the  insanity  of  the  grantor  at  the  time  of 
the  alleged  conveyance,  and  want  of  de- 
livery of  the  Instrument,  where  it  was  sug- 
gested during  the  trial  that  the  words  in 
the  complaint  "made  and  executed"  did  not 
merely  refer  to  the  writing  and  formal 
subscription  of  the  deed  described,  but  that 
the  word  "execution"  included  delivery,  and 
the  court  permitted  an  amendment  to  be 
made  some  time  after  announcing  the  deci- 
sion but  before  the  entry  of  the  judgment, 
which  amendment  consisted  simply  In  the 
striking  out  of  the  words  "and  executed" 
wherever  they  appeared  in  the  first 
count,  counsel  and  the  court  calling  atten- 
tion to  the  definition  as  expressed  by  the 
above  section  and  as  expounded  in  Wil- 
liams v.  Kldd,  170  Cal.  631,  Ann.  Cas.  1916E, 
703,  159  Pac.  1;  the  motion  for  leave  to 
make  such  amendment  and  the  granting  of 
the  amendment  after  the  decision  but  be- 
fore the  entry  of  the  judgment  was  within 
the  discretion  of  the  court. — Campbell  v. 
Genshlea,  180  Cal.  213,  219,  130  Pac.  336,  fol- 
lowing the  doctrine  in  Lee  v.  Murphy,  119 
Cal.    364,   367,    151    Pac.    649,   550. 

6.  Contract—- Lacking  essential  parts,  la 
not  contract  "signed." — By  terms  of  build- 
ing-contract, contractor  was  to  furnish 
material  and  do  work  mentioned  in  specifi- 
cations   and    shown    on    drawings,    "which 
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drawing: s  and  specifications,"  it  is  recited, 
"are  identified  by  signature  of  parties 
hereto."  If  the  writing,  which  is  signed  by 
parties,  does  not  of  itself  determine  what 
constitutes  contract,  then  it  is  not  con- 
tract wholly  in  writing  and  signed  by  par- 
ties  thereto. — West  Coast  Lumber  Co.  v. 
Knapp,  122  Cal.  79,  82,  64  Pac.  633;  Don- 
nelly v.  Adams,  127  Cal.  24,  26,  69  Pac.  208; 
California  Iron  Const.  Co.  v.  Bradbury,  138 
Cal.  328.  331,  71  Pac.   346,  617. 

7.  Corporate  deed  without  seal  — Iaad- 
mlMible. — A  deed  purporting  to  have  been 
executed  on  behalf  of  corporation,  without 
corporate  seal,  Is  inadmissible  in  evidence 
without  proof  of  authority  of  board  of 
trustees  to  execute  the  same.  The  mere 
recital  in  deed  of  such  authority  is  not  evi- 
dence of  fact. — Gashwiler  v.  Willis,  33  Cal. 
11,  17,  91  Am.  Dec.  607;  Miners'  Ditch  Co.  v. 
Zellerbach,  37  Cal.  643,  696,  99  Am.  Dec.  30; 
Barney  v.  Pfforr,  117  Cal.  66,  69,  12  Am.  St. 
Rep.  134,  48  Pac.  987. 

8.  Definition  of  "subscribe" — Locality 
disregarded. — To  subscribe  Is  to  attest  or 
give  consent,  or  evidence  knowledge,  by  un- 
derwriting usually  (but  not  necessarily) 
narne  of  subscriber.  But  place  of  writing 
is  immaterial  since  still  more  general 
meaning  of  word  "subscribe"  is  to  attest 
writing,  in  which  definition  locality  is 
wholly  disregarded. — Estate  of  Walker,  110 
Cal.  387,  393,  62  Am.  St.  Rep.  104,  111,  30 
L.  R.  A.  460,  42  Pac.  816;  Estate  of  St  rat  ton, 
112  Cal.  613,  619,  44  Pac.  1028;  California 
Canneries  Co.  v.  Scatena,  117  Cal.  447,  460, 
49  Pac.  462. 

0.  Delivery— Included. — The  term  "exe- 
cuted" as  applied  to  Instruments  such  as 
deeds,  mortgages,  etc.,  has  a  well  defined 
meaning  and  includes  the  delivery  thereof. 
— Van  Valkenburgh  v.  Oldham,  12  Cal.  App. 
672,  679.  108  Pac.  42. 

See  par.   20,  this  note. 

10.  Denial  of  execution  by  corporation— 
Merely  of  tbe  subscription. — In  an  action 
upon  promissory  note  against  corporation, 
where  note  is  set  out  In  complaint,  denial 
of  execution  of  It  is  simply  that  it  was 
executed  by  defendant  corporation.  Such 
denial  amounts,  merely,  to  denial  of  sub- 
scription of  Instrument  by  corporation. — 
McCormick  v.  Stockton  &  T.  C.  R.  Co.,  130 
Cal,  100,  103,  62  Pac.  267. 

11.  Mark  of  one  unable  to  write  — la 
"alfrnature." — Persons  who  know  how  to 
write  may  becomve  physically  incapable  of 
writing  their  names  by  reason  of  rheuma- 
tism or  paralysis  of  hands  and  other  causes, 
and  it  seems  unreasonable  that  legislature 
intended  to  exclude  all  such  persons  from 
privilege  of  subscribing  will  or  other  in- 
strument by  mark.  The  language  of  civil 
code  is  "when  person  can  not  write."  This 
fairly  Includes  all  persons  who  are  unable 
to  write  from  any  cause,  even  though  they 
know  how  to  write. — In  matter  of  Gullfoyle, 
96  Cal.  698,  601,  22  L.  R.  A.  370.  31  Pac.  653; 
Estate  of  Mullln,  110  Cal.   252,  259,  42  Pac. 


645;  Estate  of  Walker,  110  Cal.  387,  393.  52 
Am.  St.  Rep.  104,  30  L.  R.  A.  460,  42  Pac. 
815;  Farmers'  &  Merchants'  Bank  v.  Cop- 
sey,  134  Cal.  287,  290,  66  Pac.  324;  Langen- 
beck  v.  Louis,  140  Cal.  406,  409,  73  Pac.  1086; 
People  v.  McDantels,  141  Cal.  113,  116,  74 
Pac.  773. 


St. 


See  notes  50  Am.  St.  Rep.  456;  67 
Rep.  687;  70  Am.  St.  Rep.   229. 

12.  Quieting  title — Execution  of 
Inconsistent  finding;*, — In  an  action  to  quiet 
title,  a  finding  that  the  plaintiff  "executed" 
a  deed  to  the  property,  Is  Inconsistent  with 
a  finding  that  it  was  understood  that  the 
deed  should  not  be  delivered  until  her  late 
illness,  as  the  term  "executed"  includes  de- 
livery, under  the  provisions  of  the  above 
section. — Worthley  v.  Worthley,  33  Cal. 
App.  473,  166  Pac.  714,  following  doctrine 
in  Soberanes  v.  Soberanes,  97  Cal.  140,  31 
Pac.   910. 

13.  Rent — Not  payable  until  lease  signed 
and  delivered. — No  obligation  to  pay  rent 
named  In  lease,  is  created,  or  arises,  until 
lease  is  fully  executed,  and  it  is  not  so  ex- 
ecuted, until  It  is  signed  and  delivered. — 
Stetson  v.  Briggs,  114  Cal.  511.  615.  46  Pac 
603.  See  Howard  Ins.  Co.  v.  Silverberg.  89 
Fed.  168,  171. 

14.  Signature  Detached  and  pasted  to  a 
petition,  not  "algnlng." — The  signatures  of 
electors,  detached  from  body  of  petition  to 
which  they  had  been  signed,  and  attached 
by  pasting  to  another  petition  in  all  re- 
spects Identical  with  petition  presented,  is 
not  signing  of  last-named  petition. — Fox 
v.  Board  of  Supervisors,  49  Cal.  563,  565; 
People  v.  Berkeley,  102  Cal.  298,  305.  23 
L.  R.  A.   838,   36  Pac.  591. 

15.  Same— Of  one  eo  tenant,  at  request* 
•ufllclent. — A  signature  to  protest  against 
street  improvement  made  by  one  cotenant 
in  the  name,  and  presence,  and  at  request 
of  another,  was  sufficient  to  entitle  It  to 
be  considered  as  protest  by  both  of  them. — 
Los  Angeles  Light  Co.  v.  City  of  Los  An- 
geles. 106  Cal.  156,  160,  39  Pac.  635. 

16.  Signing^— Across  memorandum  flllng 
paper  Is  "subscription." — A  memorandum 
of  sale  took  up  entire  side  of  paper,  leav- 
ing no  room  for  signature,  and  party  wrote 
signature  across  face  of  document.  Under 
the  circumstances  the  signature  was  sub- 
stantially at  end  of  memorandum,  and  thus 
"subscribed"  within  meaning  of  authorities. 
— California  Canneries  Co.  v.  Scatena,  117 
Cal.   447,   449.   450,   49   Pac.   462. 

17.  Same— -By  president  of  corporation, 
authorised. — Signing  of  protest  by  president 
of  corporation,  who  was  also  its  general 
manager,  and.  by  by-laws,  authorised  to 
supervise  and  control  affairs  of  company, 
subject  to  board  of  directors,  is  to  be  re- 
garded as  an  authorized  act. — Los  Angeles 
Light  Co.  v.  City  of  Los  Angeles,  106  Cal. 
166,  161,  39  Pac  535;  Wells  Fargo  A  Co.  v. 
Enright,  127  Cal.  669,  672.  49  L.  R.  A.  647^ 
60  Pac.  439. 
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18.  Same  — Mean*  ■abatanttally,  «avb- 
serlblnv." — The  words  "signed"  and  "sub- 
scribed," although  of  different  derivations, 
and  although  their  literal  meanings  have 
a  shade  or  two  of  difference,  are  substan- 
tially, both  in  common  and  in  law  language, 
the  same-— except  where  in  statute,  or  in 
connection  with  context,  some  peculiar  or 
additional  meaning  to  either  of  words  is 
indicated. — California  Canneries  Co.  v.  Sca- 
tena,   117  Cal.   447,   449,  49   Pac.  462. 

19.  Wltnes*  algming;  ume  of  testator  aa 
wltneaa  —  Invalidates  will. — The  require- 
ments of  statute  concerning  execution  of 
wills  were  complied  with  in  execution  of 
will  of  Ozlas  Walker,  saving  that  witness 
C.  O.  Warren,  in  signing  his  name  as  wit- 
ness  at    end    of    will,    inadvertently    wrote 


name  C.  S.  Walker,  thus  employing  his  own 
Initials  but  testator's  surname.  Will  was 
not  properly  executed,  and  its  probate  was 
properly  revoked. — Estate  of  Walker,  110 
Cal.  387,  389,  396,  52  Am.  St.  Rep.  104.  30 
L.  R.  A.  460,  42  Pac.  815. 

20.     Word    "execute"  —  Imports    delivery. 

— The  word  "execute,"  when  applied  to 
written  instrument,  unless  context  indi- 
cates that  it  was  used  in  narrower  sense, 
as  used  in  sections  1185,  1186,  1189-1191  of 
the  Civil  Code,  imports  delivery  of  such 
instrument. — Le  Mesnager  v.  Hamilton,  101 
Cal.  632,  539,  40  Am.  St.  Rep.  81,  35  Pac. 
1054. 

As    to    delivery    Included    In    "execution," 

see  par.   9,   this   note. 


§  1934.  COMPROMISE  OF  A  DEBT  WITHOUT  SEAL  GOOD.  An  agree- 
ment, in  writing,  without  a  seal  for,  the  compromise  or  settlement  of  a  debt, 
is  as  obligatory  as  if  a  seal  were  affixed. 

History:    Enacted  March  11,  1872. 

§1936.    SUBSCRIBING  WITNESS  DEFINED.    A  subscribing  witness  is 

one  who  sees  a  writing  executed  or  hears  it  acknowledged,  and  at  the  request 

of  the  party  thereupon  signs  his  name  as  a  witness. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  246,  held  uncon- 
stitutional, see  history,  §  6  ante. 


As    to    proof .  of 

S  1943  and  note. 


fcaadwiittn**   see,    post, 


A«  to  writing  how  proved,  see,  post,  g  1940 
and  note. 


§  1936.    BOOKS,  MAPS,  ETC.,  HOW  FAB  EVIDENCE.    Historical  works, 

books  of  science  or  art,  and  published  maps  or  charts,  when  made  by  persons 

indifferent  between  the  parties,  are  prima  facie  evidence  of  facts  of  general 

notoriety  and  interest. 

History:    Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  386. 


BOOKS,  MAPS,  ETC.— HOW  FAB 
EVIDENCE. 

I.  In  General,  1-11. 
IL  Maps,  12-18. 

III.  Medical  Books,  19-25. 

IV.  Photographs,  26-29. 

r.  In  General. 

1.  Block-books  of  assessor — Inadmissible, 

where  lots  entered  by  numbers. 

2.  Books  of  standard  authority — To  prove 

public  facts. 

3.  Denial    of    whole  —  Does    not    justify 

denial  of  part. 

4.  Diagram — Is  not  a  public  or  a  private 

writing. 

5.  Same — Does  not  prove  any  fact,  illus- 

trates the  testimony. 

15.  Dictionaries,     authenticated     histories, 
mortuary  tables,  etc. 


7.  Extension  of  rule — Restricted  by  last 

words  of  section. 

8.  Filing  of  plat  or  map — Implies  survey 

marked  on  ground. 

9.  Inaccuracy    of    early    surveys  —  Judi- 

cially recognized. 

10.  Original  map — Received  without  objec- 

tion, not  subsequently  excluded. 

11.  Plat   corrected  by   land  department — 

Supersedes  original. 

II.  Maps. 

12.  As  to  map  as  evidence. 

13.  Same — And  photographs — To  show  lo- 

cation of  crime. 

14.  Deposited  in  recorder's  office — Consti- 

tutes record. 

15.  Execution  of — Not  acknowledged. 

16.  Of   War  Department — Custodian   maj 
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17.  Portion  of — Admissible  to  show  bound- 

ary. 

18.  Useless  without  evidence  of  boundary* 

line. 

III.  Medical  Books. 

19-  21.  Medical  books — Are  not  admissible  in 
evidence. 

22.  Same — Same — Except  to  discredit  wit- 

ness. 

23.  Same — Can  not  be  read  to  jury,  with- 

out proof  of  authority. 

24.  Same — Witness  may  refresh  his  mem- 

ory by  turning  to  standard  works. 

25.  Same  —  Same  —  May  testify  from  ex- 

perience, can  not  resort  to. 

IV.  Photographs. 

26.  Photographs  —  Admissible,   when    fair 

representations. 

27.  Same  —  Of   victim    of   murder,    taken 

three  years  previous. 

28.  Same — Only  as  diagrams. 

29.  Same — Value  of,  determined  by  jury. 

I.      IN   GENERAL. 

1.  Block-book*  of  aiMifor  —  Inadmli- 
alble,    where   lota    entered    by    numbers. — In 

action  of  ejectment,  where  it  was  admitted 
that  original  assessment-rolls,  show  lots 
318-326,  inclusive,  have  always  been  entered 
thereon  simply  by  numbers,  and  reference 
to  the  grift  map  3,  without  metes  and  bounds 
or  specifications  of  frontage,  in  feet  or 
otherwise,  and  the  defendants  did  not  claim 
to  have  paid  taxes  on  any  other  lots  than 
those  which  were  assessed  as  lots  320  to 
326,  both  inclusive,  block-books  from  as- 
sessor's office  were  irrelevant  to  any  issue 
in  case. — Olsen  v.  Rogers,  120  Cal.  226,  227, 
62   Pac.  486. 

2.  Booka  of  standard  authority— To  prove 
public  facta. — The  term  "facts  of  general 
notoriety  and  interest"  stands  for  facts  of 
public  nature,  either  at  home  or  abroad, 
not  existing  in  memory  of  men  as  co- 
distinguished  from  facts  of  private  nature, 
existing  within  knowledge  of  living  men, 
and  as  to  which  they  may  be  examined  as 
witnesses.  It  is  of  such  public  facts,  in- 
cluding historical,  facts,  facts  of  exact 
sciences  and  of  literature  or  art,  when 
relevant  to  cause,  that,  under  provisions  of 
code,  proof  may  be  made  by  production  of 
books  of  standard  authority. — Gallagher  v. 
Market  St.  R.  Co.,  67  Cal.  13,  15,  6  Pac.  869. 

3.  Denial  of  whole  —  Doea  aot  Justify 
denial  of  part. — In  action  to  recover  pos- 
session of  tract  of  land,  where  demanded 
premises  are  bounded  on  east  by  township 
line  and  on  west  by  Sacramento  river,  and 
size  of  tract  depends  upon  distance  apart  of 
these  two  boundaries,  and,  according  to 
original  plat  of  township,  distance  was  suf- 
ficient to  give  tract  of  fifty-four  acres,  but 
amended  plat  corrected  by  field  notes  re- 
duced land  to  an  area  of  four  or  five  acres, 
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and  evidence  clearly  shows,  and  without 
conflict,  that  this  belonged  to  plaintiff  and 
that  defendants  were  occupying  it  without 
right,  denial  of  her  claim,  according  to 
original  plat,  was  no  reason  for  depriving 
her  of  small  area  left  within  her  bound- 
aries by  amended  plat  (dis.  op.  Beatty,  C. 
J.). — Harrington  v.  Boehmer,  134  CaL  196, 
201,  66  Pac.  214. 

4.  Diagram— -Is  not  a  public  or  a  private 
writing;. — Public  maps,  or  charts,  are  only 
under  certain  circumstances  made  by  law 
prima  facie  evidence  of  facts  of  general 
notoriety  and  Interest;  but  diagram  is  not 
public  or  private  writing,  nor  is  it  made 
by  law  primary  or  secondary,  or  prima  facie 
evidence  of  any  fact  or  object  represented 
by  it. — People  v.  Cochran,  61  Cal.  548,  552. 
See  State  v.  Webster,  21  Wash.  63,  72,  57 
Pac.  361. 

5.  Same— Doea  aot  prove  any  fact.  Illus- 
trates the  testimony. — A  diagram  does  not 
prove,  nor  tend  to  prove,  in  sense  of  evi- 
dence, any  fact;  it  is  simply  figure,  drawn 
to  suggest  to  minds  of  jurors  relations  be- 
tween objects  about  which  witness  is  tes- 
tifying, And  may  be  drawn  on  paper  or  on 
stationary  blackboard,  which  can  not  be 
removed.  The  very  construction  of  figure 
itself  is  defined  by  testimony  of  witness, 
and,  as  illustratory  of  his  testimony,  it 
partakes  of  it  in  same  way  that  clearness 
of  expression  of  witness  partakes  of  his 
evidence;  as  such,  it  is  receptible  by  jury, 
and  is  in  fact  taken  with  them  upon  their 
retirement  as  much  as  any  other  part  of 
evidence. — People  v.  Cochran,  61  Cal.  548. 
552. 

6.  Dictionaries,  authenticated  histories, 
mortuary  tables,  etc. — "Facts  of  general, 
notoriety  and  interest"  include  meaning  and 
allusions,  which  may  be  proved  by  ordinary 
dictionaries  and  authenticated  books  of 
general  literary  history,  and  facts  In  exact 
sciences,  founded  upon  conclusions  reached 
from  certain  and  constant  data  by  processes 
too  intricate  to  be  elucidated  by  witnesses 
when  on  examination.  Thus  mortuary  ta- 
bles for  estimating  probable  duration  of 
life  of  a  given  age,  chronological  tables, 
tables  of  weights,  measures,  and  currency, 
annuity  tables,  interest  tables,  and  the 
like,  are  admissible  to  prove  facts  of  gen- 
eral notoriety  and  interest  in  connection 
with  such  subjects  as  may  be  involved  in 
trial  of  a  cause. — Gallagher  ▼.  Market  St. 
R.  Co.,  67  Cal.  13,  15,  56  Am.  Rep.  713,  6 
Pac.  869;  Keast  v.  Santa  Ysabel  G.  M.  Co.. 
136  Cal.  256,  259,  68  Pac.  771;  Joliet  v. 
Blower,   155   111.  414,   417,   40  N.  E.   619. 

7.  Extension  of  rale— Restricted  by  last 
words  of  section. — Above  section  makes 
"historical  works,  books  of  science  or  art. 
and  published  maps  or  charts,  when  made 
by     persons     Indifferent     between     parties 

.     .  prima  facie  evidence  of  facts  of 

general  notoriety  and  Interest,"  and  ques- 
tion arises  whether  such  books,  which  were 
not    regarded    before   adoption    of   codes   as 
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competent  evidence,  are  not  by  force  of 
that  provision  of  code  made  competent. 
Doubtless  intention  of  that  legislation  was 
to  extend  rule  of  evidence,  rather  than  to 
restrict  It,  but  extension  is  limited  by  terms, 
"facts  of  general  notoriety  and  interest." — 
Gallagher  v.  Market  St.  R.  Co.,  67  Cal.  IS, 
15,  56  Am.  Rep.  713,  6  Pac.  869. 

8.  Filing;  of  plat  or  map— Implies  survey 
marked  on  ground. — The  making  and  filing 
of  plat,  or  map,  of  an  addition  to  town, 
implies  that  said  addition  has  been  sur- 
veyed, and  that  map  or  plat  thereof  is 
based  upon  said  survey,  and  that  said  sur- 
vey was  marked  upon  ground,  so  that 
streets,  blocks,  and  lots  could  be  identified, 
although,  in  neither  deed  nor  maps  offered 
in  evidence,  is  any  express  reference  made 
of  any  survey,  or  stakes,  and  in  an  action 
in  ejectment,  evidence  is  admissible  to 
identify  survey. — Burke  v.  McCowen,  115 
Cal.  481,  485,  47  Pac.  367;  Olson  v.  Seattle, 
30  Wash.  687,  691,  71  Pac.  201. 

9.  Inaccuracy  of  early  surveys  —  Judi- 
cially recognised. — The  inaccuracy  of  early 
surveys  in  California,  as  well  as  in  other 
states.  Is  matter  of  such  common  knowl- 
edge that  courts  are  warranted  in  taking 
judicial  cognizance  of  existence  of  such 
inaccuracy,  as  they  frequently  have  done. 
It  needs  no  argument  to  show  impossibil- 
ity of  locating  an  unknown  line  of  an  in- 
accurate survey  by  running  from  known 
line  of  same  survey. — Hellman  v.  City  of 
Los  Angeles,  125  Cal.  383,  387,  58  Pac.  10. 

10.  Original  map— Received  without  ob- 
jection,  not   subsequently   excluded. — In    an 

action  in  ejectment  gift  map,  marked  num- 
ber three,  was  received  in  evidence  without 
objection,  and  subsequent  motion  of  de- 
fendants to  exclude  it  was  properly  denied. 
The  deed  to  plaintiff's  grantor  referred  to 
this  map  for  description  and  not  to  record 
of  map.  It  is  not  disputed  that  map  was 
made  prior  to  deed,  and  when  offered  in 
evidence  it  was  conceded  to  be  genuine 
original  map. — Olsen  v.  Rogers,  120  Cal. 
225,  227.  52  Pac.  486. 

11.  Flat  corrected  by  land  department- 
Supersedes  original. — It  is  at  all  times 
proper  for  land  department  to  correct  gov- 
ernment plat  to  correspond  with  govern- 
ment field  notes,  where  such  notes  show 
that  plat  delineates  land  where  there  is 
no  land,  according  to  field  notes.  Of  course, 
plat  as  corrected  supersedes  original,  and 
it  would  be  strange,  indeed,  if  parties  could 
ignore  this  correction  and  base  a  title  on 
mistake  of  map  maker  thirty  years  after 
such  mistake  has  been  corrected  on  face 
of  record. — Harrington  v.  Boehmer,  134  Cal. 
196,  199,  66  Pac.  214. 

II.     MAPS. 

As  to  filing  of  map  implying  survey 
marked  on  ground,  see  par.   8,   this  note. 

As  to  original  map  admitted  without  ob- 
jection, not  subsequently  excluded,  see  par. 
10,  this  note. 


12.  As  to  map  as  evidence. — The  form 
and  limits  of  a  military  reservation,  as 
fixed  by  the  government,  may  be  shown  by 
a  map  of  a  survey  of  the  reservation  made 
by  officers  of  the  war  department  and  filed 
therein. — Burk  v.  Howe,  171  Cal.  242,  152 
Pac.  435. 

13.  Same  and  photograph*— To  show  lo- 
cation of  crime. — In  trial  of  defendant  upon 
charge  of  murder,  it  is  contended  that 
court  erred  In  overruling  objections  of  de- 
fendant to  admission  of  maps  and  photo- 
graphs of  scene  of  homicide,  and  especially 
of  evidence  given  in  that  connection  as  to 
position  of  hollow  stump  and  junction  of 
trail,  as  to  fact  that  there  was  an  unob- 
structed view  from  one  point  to  other,  etc. 
The  court  did  not  err  in  admitting  this 
evidence,  the  manifest  purpose  of  which 
was  to  sustain  theory  of  lying  in  wait. 
The  facts  surrounding  the  killing  were 
certainly  material,  and  topography  of  spot 
where  the  killing  occurred  was  clearly 
relevant.  It  was  not  for  court,  but  for 
jury,  to  determine  what  theories  could  be 
justly  founded  on  such  facts. — People  v. 
Phelan,  123  Cal.  551,  564,  56  Pac.   424. 

As  to  admissibility  of  photographs  In  evi- 
dence, see  pars.  26-29,  this  note. 

14.  Deposited  In  recorder's  oflHce— Con- 
stitutes record. — There  is  no  provision  in 
statute  which  requires  a  map,  or  plat,  to 
be  recorded  in  the  county  recorder's  office, 
but  section  123  of  the  County  Government 
Act  (stats.  1883,  p.  325)  declares  that  re- 
corder "must  keep  all  the  books,  records, 
maps,  and  papers  deposited  in  his  office"; 
and  a  map  thus  deposited  in  recorder's  of- 
fice is  properly  referred  to  in  the  instru- 
ment of  conveyance  as  being  "of  record" 
therein,  and  may  be  received  in  evidence, 
even  though  it  be  not  acknowledged.  .It 
is  only  requisite  to  offer  evidence  sufficient 
to  connect  the  map  referred  to  with  map 
produced,  as  in  case  map  produced  from 
any  other  custody. — Colton  Land  &  Water 
Co.  v.  Swartz,  99  Cal.  278,  285,  33  Pac.  878; 
McCullough  v.  Olds,  108  Cal.  529,  534,  41 
Pac.   420. 

15.  Execution     of— Not    acknowledged.— 

The  objection  that  map  was  not  acknowl- 
edged, so  as  to  entitle  it  to  record,  is 
without  merit.  A  map  is  not  an  "instru- 
ment" which  affects  title  of  possession  of 
real  property  within  meaning  of  recording 
act,  nor  is  it  an  instrument  which  is  to  be 
"executed"  by  party  who  prepares  it,  or 
of  which  execution  can  be  acknowledged. — 
Colton  Land  &  Water  Co.  v.  Swartz,  99  Cal. 
278.  285,  33  Pac.  878;  McCullough  v.  Olds, 
108  Cal.  529,  534,  41  Pac.  420. 

16.  Of  War  Department— -Custodian  may 
certify  copy. — In  an  action  to  recover  land, 
the  objection  that  "there  is  no  law  making 
Colonel  Stewart  a  certifying  officer,  of  a 
copy  of  the  map,"  is  without  foundation. 
A  certificate  by  a  colonel  of  the  United 
States  corps  of  engineers  recites  that  map 
is   a   record    of    the   War   Department,    and 
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that  he  was  legal  custodian  thereof.  Be- 
ing- the  legal  custodian  he  was  authorized 
to  certify  to  copy  thereof  under  subdivi- 
sion 9  of  section  1918,  ante. — Oalvin  v.  Pal- 
mer,  113  Cal.  46,  54,  45  Pac.  172. 

17.  Portion  of  —  Admissible  to  show 
boundary. — In  an  action  for  possession  of  a 
piece  of  land  in  city  and  county  of  San 
Francisco,  in  proof  that  land  was  within 
limits  of  military  reservation,  there  was 
admitted  in  evidence,  over  plaintiff's  objec- 
tion, a  portion  of  map  of  reservation  show- 
ins;  location  of  land  with  relation  to  bound- 
ary of  government  tract.  The  object  of 
evidence  was  to  establish  that  land  in  ques- 
tion was  within  boundaries  which  United 
States  government  had  set  to  reservation, 
and  that  portion  of  map  was  offered,  which 
showed  land  and  inclosing;  boundary  and 
was  properly  admissible  in  evidence.  If 
whole  map  would  have  showed  no  more 
light  upon  the  question,  the  offered  por- 
tion was  material  and  admissible  and  re- 
mainder immaterial  and  unnecessary. — Oal- 
vin v.  Palmer,   113  Cal.   46,  53,  46  Pac.   172. 

18.  Useless  without  evidence  of  bound- 
ary line. — In  absence  of  competent  evi- 
dence in  testimony  or  maps  of  engineers  to 
show  location  of  boundary  line  of  street, 
and  where  it  appeared  in  evidence  that 
all  of  monuments  of  official  survey  were 
lost,  judgment  of  court  in  favor  of  plaintiff 
in  an  action  to  quiet  title  has  nothing  to 
support  it. — Hellman  v.  City  of  Los  Ange- 
les, 125  Cal.  383,  387,  58  Pac.  10. 

III.    MEDICAL  BOOKS. 

10.  Medical  books— Are  not  admissible 
In  evidence. — 'People  v.  Wheeler,  60  Cal.  581, 
584;  Gallagher  v.  Market  St.  R.  Co.,  67  Cal. 
13,  16,  57  Am.  Rep.   713,  6  Pac.  869. 

See  notes  59  Am.  Dec.  182,  186,  51  Am. 
Rep.   681,  682. 

20.  Medicine  is  not  considered  as  one  of 
exact  sciences.  It  is  of  that  character  of 
inductive  sciences  which  are  based  on  data 
which  each  successive  year  may  extend,  so 
that  what  may  be  considered  sound  induc- 
tion last  year  may  be  considered  an  un- 
sound one  this  year,  and  every  book  which 
evidences  induction,  if  It  does  not  become 
obsolete,  may  be  altered  in  material  fea- 
tures from  edition  to  edition,  so  that  we 
can  tell,  In  citing  from  even  living  author, 
whether  what  we  read  i«  not  something 
that  this  very  authority  now  rejects,  and, 
as  was  stated  in  Wheeler's  case  (60  Cal. 
681)  "If  such  treatises  were  to  be  held 
admissible,  the  question  at  issue  might  be 
tried,  not  by  testimony,  but  upon  excerpts 
from  works  presenting  partial  views  of 
variant  and  perhaps  contradictory  theo- 
ries."— Gallagher  v.  Market  St.  R.  Co.,  67 
Cal.  13.  16,  51   Am.  Rep.  680,  6  Pac.  869. 

21.  In  an  action  to  recover  damages  for 
personal  injuries,  a  book  entitled.  "A  Sys- 
tem of  Surgery,  Pathological,  Diagnostic, 
Therapeutic,  and  Operative,"  which  a  cer- 
tain witness  testified  was  a  book  of  stand- 


ard authority,  is  not  admissible  in  evidence 
to  prove  nature  of  injuries  sustained  by 
plaintiff,  and  their  probable  effect. — Gal- 
lagher v.  Market  St.  R.  Co.,  67  Cal.  13,  14.  57 
Am.  Rep.  713,  6  Pac.  869. 

22.  Same  —  Same  —  Except  to  discredit 
witness. — It  has  been  held  without  conflict 
and  in  an  extended  line  of  cases  in  this 
state  that  medical  works  are  hearsay  and 
inadmissible  in  evidence,  except  perhaps  on 
cross-examination,  when  specific  work  may 
be  referred  to,  it  seems  to  discredit  wit- 
ness who  has  based  his  testimony  upon  it. 
— Baily  v.  Kreutzmunn,  141  Cal.  519,  521, 
75  Pac.  104;  Eggart  v.  State,  40  Fla.  527, 
538,  25  So.  144;  Bixby  v.  Omaha  A  C.  B.  R- 
&  B.  Co.,  105  Iowa,  302,  67  Am.  St.  Rep.  305, 
75  N.  W.  182;  Van  skike  v.  Potter.  53  Neb. 
28,  43,  73  N.  W.  295;  Scott  v.  Astoria  R.  Co., 
43  Oreg.  26,  39,  40,  72  Pac.  594. 


28.  Same— Can  not  be  read  to  Jury,  with- 
out proof  of  authority. — It  was  error  to 
permit  district  attorney,  against  objection 
of  defendant  in  trial  of  criminal  action,  to 
read  in  his  closing'  argument  to  jury  as 
part  of  this  argument,  excerpts  from 
"Brown's  Medical  Jurisprudence  of  Insan- 
ity," which  tended  to  sustain  theory  of 
prosecution  upon  question  of  insanity  of 
defendant — one  of  questions  at  issue  in 
case — without  having  given  book  in  evi- 
dence, or  proved  that  it  was  work  of  stand- 
ard authority. — People  v.  Wheeler,  60  Cal. 
581,  Baily  v.  Kreutzmann,  141  Cal.  519.  521, 
75  Pac.  104. 


24.     Same— 'Witness      may      refresh      his 
memory    by    tnrnlna;    to   standard    works. — 

While  witness  can  not  be  permitted  to 
read,  as  independent  proof,  extracts  from 
books  in  his  department,  he  may  refresh 
his  memory  when  giving  conclusions  ar- 
rived at  in  his  specialty  by  turning  to 
standard  works.— People  v.  Wheeler,  60 
Cal.    581,    585. 


Same— Same-— May  testify  from  ex- 
perience, can  not  resort  to. — The  author  of 
standard  medical  work,  or  any  other  physi- 
cian, may  himself  be  called  upon  to  testify 
to  opinions  and  professed  facts  which  may 
be  relevant  to  cause  on  trial,  derived  by 
him,  not  only  from  his  experience  or  ob- 
servation, but  also  from  standard  authori- 
ties which  he  may  have  read  and  studied 
in  line  of  his  profession.  Such  testimony 
is  admissible  on  maxim  of  cuilibet  in  arte 
sua  credendum;  and  it  comes  from  one  who, 
like  every  other  witness,  testifies  under 
solemnity  of  an  oath,  and  is  subject  to 
cross-examination  as  to  his  conclusions; 
and  jury  have  right  to  weigh  his  evidence 
and  determine  how  far  his  conclusions  are 
probable  or  authoritative.  But  where  his 
testimony  as  an  expert  may  be  founded  on 
standard  authorities,  to  which  he  refers  in 
his  direct  testimony,  even  under  such  cir- 
cumstances, witness  can  not  resort  to 
books  to  which  he  refers  to  support  his 
testimony. — Gallagher  v.  Market  St.  R.  Co., 
67  Cal.  13,  14,  57  Am.  Rep.  713,  6  Pac.  869. 
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IV.    PHOTOGRAPHS. 

M.  Pbotosrrapha  Admieslble»  when  fair 
preaentatlone.  It  is  general  rule  without 
contradiction  that  where  photograph  is 
shown  to  be  a  fair  representation  of  what 
it  purports  to  reproduce,  it  is  admissible  as 
proper  aid  to  jury  in  applying;  evidence,  and 
this  Is  equally  true  whether  photograph  be 
of  persons,  things,  or  places. — People  v. 
Durrant,  116  Cal.  179,  212,  48  Pac.  76;  Den- 
ver &  Rio  Grande  R.  Co.  v.  Roller,  100  Fed. 
738.  756. 

See   par.   13,   this  note;   also   note  76  Am. 
St.  Rep.  468,  478. 

27.  Same  Of  victim  of  murder,  takes 
three  years  previous. — On  the  trial  of  de- 
fendant upon  charge  of  murder  of  Blanche 
Lamont,  Maud,  the  sister,  was  shown  pic- 
ture of  Blanche  taken  about  three  years 
before  date  of  her  testimony  and  'was 
asked  whether  or  not  photograph  was  fair 
representation  of  her  sister  as  she  was 
upon  April  3.  Over  objection  and  excep- 
tion she  was  permitted  to  answer,  and  tes- 
timony was  admissible*  Fact  that  pho- 
tograph was  taken  two  or  more  years 
before  date  of  girl's  death  did  not  Justify 
its  exclusion  after  testimony  of  sister  that 
it  fairly  represented  Blanche  at  time  of 
her  disappearance. — People  v.  Durrant,  116 
Cal.  179,  212,  48  Pao.  76. 


28.  Same— Osly  as  diagrams. — In  an  ac- 
tion for  trial  of  defendant  upon  charge  of 
murder,  defendant  strenuously  contended 
that  admission  of  photographs  and  testi- 
mony of  prosecuting  officers  with  reference 
thereto  was  erroneous,  chiefly  on  ground 
that  evidence  was  hearsay  and  was  manu- 
factured by  prosecuting  officer,  and  was 
gross  abuse  of  semi-judicial  positions  to 
prejudice  of  defendant.  The  photographs 
were  used  only  as  diagrams,  and  although 
more  complete  proofs  of  their  correctness 
could  well  have  been  required,  still  it  can 
not  be  said  that  trial  court  abused  its  dis- 
cretion in  allowing  them  to  be  used. — 
People  v.  Crandall,  126  Cal.  129,  133,  67 
Pac.  786;  People  v.  Mooney,  132  Cal.  13,  17, 
63    Pac.    1070. 

29.  Same— Value  of,  determined  by  Jury. 

— Every  one  now  understands  the  limita- 
tions upon  the  use  of  photograph  offered 
in  evidence..  It  presents  but  one  point  of 
view,  and  may  sometimes  make  an  unfair 
representation  of  points  at  issue.  Like  any 
other  diagram  its  value  must  be  deter- 
mined by  jury  from  all  evidence.  Evidence 
of  officers  concerning  it  is  no  more  hear- 
say than  evidence  of  surveyor  who  makes 
diagram  to  illustrate  some  theory  of  case. 
Its  value  depends  upon  other  evidence. — 
People  v.  Crandall,  126  Cal.  129,  133,  67 
Pac.  786. 


§  1937.    ORIGINAL  WRITING  TO  BE  PRODUCED  OR  ACCOUNTED  FOR. 

The  original  writing  must  be  produced  and  proved,  except  as  provided  in  sec- 
tions eighteen  hundred  and  fifty-five  and  nineteen  hundred  and  nineteen.  If 
it  has  been  lost,  proof  of  the  loss  must  first  be  made  before  evidence  can  be 
given  of  its  contents.  Upon  such  proof  being  made,  together  with  proof  of  the 
due  execution  of  the  writing,  its  contents  may  be  proved  by  a  copy,  or  by  a 
recital  of  its  contents  in  some  authentic  document,  or  by  the  recollection  of  a 
witness,  as  provided  in  section  eighteen  hundred  and  fifty-five. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  246,  held  uncon- 
stitutional, see  history,  §fc  ante. 


ORIGINAL  WHITINGS— TO  BE  PRO- 
DUCED OR  ACCOUNTED  FOR. 

1.  Books  must  be  produced. 

2.  Certificate  of  incorporation. 

3.  Contents  of  letters — Inadmissible,  without 

proof  of  loss. 

See,  ante,   §  1865  and  note. 

Am  to  printed  and  published  books  pur- 
portlns?  to  contain  reports  of  caaea  ad- 
judged, see,  post,  9  1963,  subd.  36  and  note. 

1.  Booka  must  be  produced. — In  an  ac- 
tion by  the  seller  of  hops  to  recover  dam- 
ages from  the  buyer  for  his  breach  of  con- 
tract, a  witness  should  not  be  allowed  to 
testify  from  figures  compiled  from  the 
books  of  the  seller,  where  the  books  them- 
selves are  accessible  and  unaccounted  for. 


In  such  circumstances  the  books  themselves 
afford  the  primary  evidence  of  their  con- 
tents.— Pabst  Brewing  Co.  v.  E.  Clemens 
Horst  Co.,  229  Fed.  913. 

2.  Certificate  of  incorporation  under 
section  296,  ante,  upon  proof  of  execution 
and  loss  or  destruction,  secondary  evidence 
of  contents  is  admissible,  either  by  copy, 
by  recital  of  contents,  in  some  authentic 
document,  or  by  recollection  of  witness. — 
Creditor's  Union  v.  Lundy,  16  Cal.  App. 
671,  117  Pac.  624. 

S.  Contents  of  letters  —  Inadn&laalble, 
without  proof  of  loas. — Testimony  of  con- 
tents of  letters  without  any  foundation  of 
proof  of  loss  for  introduction  of  such  sec- 
ondary evidence,  is  not  admissible. — Byrne 
v.   Byrne,   113   Cal.  294,  299,  45  Pac.   636. 
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NOTICE  TO  PRODUCE— INSPECTION  OF  WRITING. 
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§  1938.  WHEN  IN  POSSESSION  OF  ADVERSE  PABTY,  NOTICE  TO  BE 
GIVEN.  If  the  writing  be  in  the  custody  of  the  adverse  party,  he  must  first 
have  reasonable  notice  to  produce  it.  If  he  then  fail  to  do  so,  the  contents  of 
the  writing  may  be  proved  as  in  case  of  its  loss.  But  the  notice  to  produce  it 
is  not  necessary  where  the  writing  is  itself  a  notice,  or  where  it  has  been  wrong- 
fully obtained  or  withheld  by  the  adverse  party. 

History:     Enacted  March  11,  1872. 

BOOKS,  ETC.,  IN  POSSESSION  OF  AD- 
VEBSE  PABTY— NOTICE  TO 


PBODUCE. 

1.  Copy   of   lease — Admissible  on  refusal  to 

produce  original. 

2.  Notice  to  produce  notice — Unnecessary. 

1.  Copy  of  lense  Admissible  on  refnsal 
to  produce  oiiarlnal. — Where,  in  action  on 
lease  which  was  in  possession  of  defend- 
ant, who,  when  called  upon  tQ  produce  it, 
failed  to  do  so,  but  not  upon  ground  that 


he  had  no  reasonable  notice  to  produce  H, 
copy  or  duplicate  of  written  lease  was  ad- 
missible in  evidence. — Harloe  v.  Lambie,  132 
Cal.  133,  135,  64  Pac.  88. 

2.  Notice  to  produce  notice— Unneces- 
sary.— It  it  not  necessary  to  give  notice  to 
opposite  party  to  produce  writing,  which, 
is  itself  notice.  Parol  evidence  is  admis- 
sible to  prove  contents  of  such  notice. — 
Gethin  v.  Walker,  59  Cal.  502,  506. 

That  writing  shown  witness  may  he  In- 
*ete*  by  advene  party,  see,   post,   5  2054. 


§  1939.    WETTINGS  CALLED  FOB  AND  INSPECTED  HAY  BE  WITH- 

HELD.     Though  a  writing  called  for  by  one  party  is  produced  by  the  other, 

and  is  thereupon  inspected  by  the  party  calling  for  it,  he  is  not  obliged  to 

produce  it  as  evidence  in  the  case. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  247,  held  uncon- 
stitutional, see  history,  $  5  ante. 

§  1940.    WBITINO,  HOW  PBOVED.    Any  writing  may  be  proved  either: 

1.  By  any  one  who  saw  the  writing  executed;  or, 

2.  By  evidence  of  the  genuineness  of  the  handwriting  of  the  maker ;  or, 

3.  By  a  subscribing  witness. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  386. 


WRITING— HOW  PBOVED. 

1.  Assignment  by  corporation. 

2.  "  Competent ' '  witness — Not  "  attesting1 ' 

or  "  subscribing ' '  witness. 

3,4.  Marriage    certificate  —  Does    not    prove 
self. 

5.  Witness    familiar    with    signature    only 
may  prove  handwriting. 

6,7.  Same — Need   not   be   "  subscribing ' '   or 
'  *  attesting ' '  witness. 


1.  Assignment  Dy  corporation  signed  by 
the  president  and  secretary  and  attested 
by  the  corporate  seal  is  sufficient  prima 
facie  showing;  of  due  execution  of  the  in- 
strument and  sufficient  In  the  absence  of 
other  evidence  overcoming  it. — Watkins  v. 
Glas,  5  Cal.  App.   68,   77,  89   Pac.   840. 

2.  "Competent"  witness— Not  "attesting;" 
or  "subscribing;"  witness. — In  the  statutes 
of  various  states,  wherever  signature  of  a 
witness  to  any  document  is  required,  stat- 
ute uses  either  the  words  "attesting  wit- 
ness" or  "subscribing  witness."  Under  lib- 
eral rules   of  construction,   by   which  court 
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must  be  guided,  it  can  not  be  held  that 
words  "competent  witness,"  as  used  in 
statute,  should  be  construed  to  mean  "at- 
testing" or  "subscribing"  witness. — Blythe 
v.  Ayres,  96  Cal.  582,  587,  19  L.  R.  A.  40.  31 
Pac.   915. 

As  to  "competent  witness,"  see  In  matter 
of  Noble,  124  111.  266,  270.  15  N.  E.  850: 
Comb's  Appeal,  105  Pa.  St.  159;  Stones  v. 
Keeling,  3  Hen.  &  M.  228. 

8.  Marriage  certificate— Does  not  prove 
self. — Proof  of  the  signature  of  the  person 
by  whom  it  purports  to  have  been  signed 
and  of  his  authority  to  perform  the  mar- 
riage ceremony  is  necessary.  The  record 
of  such  an  unacknowledged  private  writ- 
ing is  not  evidence  of  the  truth  of  the  re- 
citals contained  In  it  and  it  must  be  proved 
as  provided  by  above  section,  and  such  ex- 
ecution must  be  shown  before  it  is  entitled 
to  be  admitted  in  evidence. — People  v.  Le- 
Doux,   155  Cal.   535,  550,   102  Pac.  517. 

See,   post,    $  1948  and   note  par.  4. 


4.     Where    a    marriage    certificate    is   un- 
acknowledged, as    provided  in  section  1948, 


Ch.  Ill,  Art.  III.]         EVIDENCE   OF   EXECUTION — OF   HANDWRITING. 
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post,  with  respect  to  the  acknowledgment 
of  private  writings,  it  is  not  admissible  in 
proof  of  the  marriage  unless  proved,  by 
one  who  saw  it  executed,  by  evidenoo  of 
the  genuineness  of  the  handwriting  of  the 
maker,  or  by  a  subscribing  witness  (dic- 
tum).— People  v.  LeDoux,  165  Cal.  550,  102 
Pac.  517. 

5.  'Witness  familiar  with  signature  only 
■amy  prove  handwriting. — When  an  appeul 
is  prosecuted  from  an  order  refusing  ad- 
mission to  probate  of  written  Instrument, 
claimed  by  proponent  to  be  holographic 
will,  and  document  was  rejected  in  probate, 
appellant's  contention  of  erroneous  rulings 
in  admission  of  evidence  is  not  sustained. 
Le  Breton,  the  witness,  was  qualified,  under 
the  law,  to  give  an  opinion  as  to  genuine- 
ness of  document,  and  as  he  was  person- 
ally familiar  with  handwriting  of  deceased, 
and  fact  that  he  was  familiar  with  her  sig- 
nature only,  is  not  material.  The  mere 
circumstance  that  certain  exemplars  which 
were    submitted    to    him    had    not   at    time 


been  proved  by  direct  evidence  to  be  gen- 
uine signature  of  deceased,  amounts  to 
nothing,  when  subsequently  fact  is  estab- 
lished by  uncontradicted  evidence. — Estate 
of   Marchall,    126    Cal.    96,    96,    68    Pac.    449. 

6.  Same— -Need  not  be  "anbaerlbliur"  or 
"anewtlng"  witness. — Above  section  provides 
that  writing  may  be  proved  by  any  one 
who  saw  it  executed,  and  it  can  not  be 
said  that  proof  by  subscribing  or  attest- 
ing witness  alone  was  contemplated  by 
legislature  when  it  framed  this  provision  of 
statute. — Blythe  v.  Ayres,  96  Cal.  532,  587, 
19  L.  R.  A.  40,  31  Pac.  916. 

7.  Codes  contain  many  instances  where 
term  "attesting  witness"  or  "subscribing 
witness"  is  used.  When  signature  of  wit- 
ness is  required  to  give  life  to  written  in- 
strument, and  it  must  be  presumed  that 
legislature  did  not  intend  that  writing 
should  be  signed  when'  it  did  not  so  de- 
clare.— Blythe  v.  Ayres,  96  Cal.  532,  687, 
19  L  R.  A.  40,  31  Pac  915. 


§  1941.    OTHER  WITNESSES  MAT  ALSO  TESTIFY.    If  the  subscribing 

witness  denies  or  does  not  recollect  the  execution  of  the  writing,  its  execution 

may  still  be  proved  by  other  evidence. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  247,  held  uncon- 
stitutional, see  history,  §  5  ante. 

§  1942.    WHEN  EVIDENCE  OF  EXECUTION  NOT  NECESSARY.  Where, 

however,  evidence  is  given  that  the  party  against  whom  the  writing  is  offered 

has  at  any  time  admitted  its  execution  no  other  evidence  of  the  execution  need 

be  given,  when  the  instrument  is  one  mentioned  in  section  ninteen  hundred  and 

forty-five,  or  one  produced  from  the  custody  M  the  adverse  party,  and  has 

been  acted  upon  by  him  as  genuine. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  247,  held  uncon- 
stitutional, see  history,  §  5  ante. 


§  1943.    EVIDENCE  OF  HANDWRITING.    The  handwriting  of  a  person 

may  be  proved  by  any  one  who  believes  it  to  be  his,  and  who  has  seen  him 

write,  or  has  seen  writings  purporting  to  be  his,  upon  which  he  has  acted  or 

been  charged,  and  who  has  thus  acquired  a  knowledge  of  his  handwriting. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commis* 
sion,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  247,  held  uncon- 
stitutional, see  history,  $  5  ante. 


EVIDENCE  OP  HANDWRITING. 

1.  Cross-examination   as  to   one's  own  signa- 

ture. 

a 

2.  Evidence  of  handwriting — Construction  of 

section. 

3.  Expert  in  handwriting — May  give  reasons 

for  opinion. 

4.  Same — Qualification  of,  first  determined. 

5.  Handwriting — Non-expert  witness  may  de- 

clare his  belief. 


6.  Photographs  of  handwriting  admissible. 

7.  Witness  who  has  seen  party  sign  his  name. 
See,  also,  ante  9  1823  and  note. 

1.     Crou-examlnation    mm    to    one's    om 

■Ifrnatnre. — Counsel  have  right  on  cross- 
examination  to  test  ability  and  judgment 
of  witness  upon  subject  of  his  own  signa- 
ture. But,  even  for  purpose  of  compari- 
son by  defendant  himself,  question  as  to 
whether  sipnaturo  Is  his  genuine  signa- 
ture  is   proper. — Neal    v.   Neal,   58   Cal.    287, 
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EVIDENCE   OF   HANDWRITING— BY   COMPARISON.  [Pt.lY.Tit.il,. 


289;  Watrous  v.  Cunningham,  71  Cal.  30,  32, 
11  Pac.  811;  People  v.  E bank 8,  117  Cal.  662, 
605,  40  L..  R.  A.  269.  19  Pac.  1049;  Estate  of 
Kasson,  127  Cal.  496,  600,  69  Pac.  960;  Smlt- 
son  v.  Southern  Pac.  Co.,  37  Oreg.  74,  89, 
60   Pac.    907. 

2.  Evidence  of  handwriting  Conatrne- 
tlon  of  section. — Under  above  section  the 
testimony  of  a  witness  that  he  has  seen 
the  defendant  in  a  perjury  case  write  and 
is  of  the  opinion  that  a  signature  to  the 
document  in  question  is  his,  is  some  evi- 
dence that  he  subscribed  the  document. — 
People  v.  McLeod,  30  Cal.  App.  435,  158 
Pac.  606. 

3.  Expert  In  handwriting— May  give 
reasons  for  opinion. — It  was  proper,  on  trial 
of  an  action,  to  allow  expert  witness  Ames 
to  testify  as  to  reasons  upon  which  he 
based  his  opinion  given  as  an  expert  upon 
handwriting. — Healy  v.  Visalia  &  T.  R.  Co., 
101  Cal.  585,  592>  36  Pac.  125;  People  v. 
Mooney.  132  Cal.  13,  16,  63  Pac.  1070. 

4.  Same— Qualification  of,  first  deter- 
mined.— One  who  has  a  knowledge  of  hand- 
writing of  a  party  and  has  seen  him  write, 


etc.,  may  be  an  expert.  Of  course  qualifi- 
cation of  witness  to  speak  as  an  expert, 
if  questioned,  must  first  be  determined. — 
Neal  v.  Neal,  68  Cal.  287,  289;  Fairbanks,  v. 
Hughson,   68   CaL   314,   315. 

5.  Handwriting  —  Non-expert  wltaeaa 
■may  declare  his  belief. — If  witness  have  a 
proper  knowledge  of  handwriting  of  person 
whose  writing  is  in  dispute,  he  may  declare 
his  belief  in  regard  to  genuineness  of  par- 
ticular signature  in  question. — Sill  v.  Reese, 
47  Cal.  294,  343. 

6w  Photograph*  of  handwriting  admis- 
sible.— In  trial  for  arson,  admission  in  evi- 
dence of  photographs  of  handwriting  was 
not  error. — People  v.  Crandall,  125  £al.  129, 
133,  67  Pac.  785;  People  v.  Mooney,  132  Cal. 
13,  17,  63  Pac.  1070. 

7.  Witness  who  ha»  seen  party  alajn  his 
name  to  an  order  and  thereafter  received  in 
due  course  of  mail  a  letter  countermanding 
the  order  may  testify  that  he  compared  the 
signature  to  the  letter  with  that  to  the  or- 
der and  that  they  appeared  very  much 
alike. — People  v.  Gordon,  13  Cal.  App.  678, 
684,   110    Pac.   469. 


§1944.  EVIDENCE  OP  HANDWRITING  BY  COMPARISON.  Evidence 
respecting  the  handwriting  may  also  be  given  by  a  comparison,  made  by  the 
witness  or  the  jury,  with  writings  admitted  or  treated  as  genuine  by  the  party 
against  whom  the  evidence  is  offered,  or  proved  to  be  genuine  to  the  satisfac- 
tion of  the  judge. 

History:     Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  386. 


EVIDENCE  OF  HANDWRITING— BY 
COMPARISON. 

1.  Comparison  of  handwriting— Exception. 

2.  Same — Ordinary  person  may  equal  expert. 

3.  Exemplar   before   jury  — Two   signatures 

compared. 

4.  Genuine     handwriting  —  Compared     with 

that  in  controversy. 

5.  Genuineness— Of  exemplar,  proved  before 

admission. 

6.  Same — Of  signature— Determined  by  jury. 

7.  Inspection    and    comparison    by    jury — 

Memorandum  book,  an  exhibit. 

8.  Jury    may    compare  —  After    instrument 

proved. 

9.  Same— Same— To   determine   genuineness. 

10.  Same  — Same  —  Without    previous    testi- 

mony. 

11.  Same— Permitted  to  pass  upon   question. 

12.  Order   of   proof  —  Submission   of  certain 

exemplars. 

13.  Record  on  appeal— To  contain  original  or 

facsimile. 

14.  Section  liberally  construed. 

15.  Testimony  of  experts  admissible. 

16.  Use  of  magnifying  glass  by  jurors. 


17.  Various    modes    of    proving    writing,    of 

equai  force. 

18.  Verdict   set  aside — Insufficient   considera- 

tion given  signature. 

19.  Writings  separate  pieces  of  evidence. 


1.  Comparison  of  naadwrltii 
tlon. — To  general  rule  of  common  law  that 
genuineness  of  disputed  writing  could  not 
be  determined  by  court  or  jury  by  compar- 
ing it  with  other  handwriting  of  party, 
there  was  one  well-settled  exception,  vis., 
that  if  paper  admitted  to  be  in  handwriting 
of  party,  or  to  have  been  subscribed  by 
him,  is  in  evidence  for  som<*  other  purpose 
in  cause,  signature  or  paper  in  question 
may  be  compared  with  it  by  Jury. — Castor 
v.  Bernstein,  2  CaL  App.  121,  122,  84  Pac. 
244. 

2.  Same  —  Ordinary  person  may  equal 
expert. — In  case  Involving  comparison  of 
different  handwritings  an  ordinary  indi- 
vidual can  frequently  arrive  at  conclusion 
quite  as  correct  as  that  of  opinion  of  most 
skilled  expert  in  handwriting,  particularly 
where  expert  testifies  that  there  is  no  re- 
semblance or  similarity. — People  v.  Storke, 
128  Cal.  486.  488,  60  Pac.  1090. 

Aa  to  experts,  teatlmoay  of,  aa  to  gea- 
nlneaeas  of  nlgna?.are,  see  par.  15,  this  note. 
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3.  Exemplar  before  Jury— Two  slgaa- 
twr*m  compared. — The  exemplar  with  which 
jury  were  directed  to  make  comparison  was 
already  before  them  and  admitted  by  plain- 
tiff to  be  genuine,  and  under  definition  of 
evidence  in  section  1823,  ante,  comparison 
made  by  jury  between  the  two  signatures 
was  a  "means  sanctioned  by  law  for  ascer- 
taining the  truth"  respecting  question  of 
fact  presented  for  their  determination — the 
genuineness  of  signature  to  release.  Such 
comparison  by  jury  is  in  itself  legal  evi- 
dence, upon  which  alone  they  may  render 
verdict. — Castor  v.  Bernstein,  2  Cal.  App. 
121,  122,  84  Pac.   244. 

4.  Genuine  handwriting— Compared  with 
that  la  eoatroveray. — Where  proof  of  name 
appearing  in  record  was  only  material 
thing,  it  can  make  no  difference  whether 
name  offered  appeared  in  public  record,  a 
private  writing,  or  on  blank  piece  of  paper. 
If  admitted  or  proved  to  satisfaction  of 
judge  to  be  genuine,  it  could  properly  be 
compared  with  handwriting  in  controversy 
for  purpose  of  showing  that  latter  was 
genuine. — Marshall  v.  Hancock,  80  Cal.  82, 
85,  22  Pac.  61;  Baxter  v.  Hamilton,  20  Mont. 
327,  335,  51  Pac.  265. 

5.  Genuineness— Of  exemplar,  proved  be- 
fore admission. — When  writing  is  intro- 
duced in  comparison  with  other  alleged 
writings  of  defendant,  judge  is  required  to 
be  satisfied  that  writing  is  genuine  before 
he  is  authorized  to  admit  it  for  any  pur- 
pose.— People  v.  Creegan,  121  Cal.  554,  559, 
53  Pac.  1082. 

6.  Same— Of  signature— Determined  by 
Jury. — Whether  signature  to  release  was 
genuine  or  not  was  question  of  fact  to  be 
determined  by  jury  and  not  by  judge;  nor 
could  judge,  by  refusing  to  allow  writing 
to  be  submitted  to  Jury,  preclude  defend- 
ant from  having  jury  determine  that  ques- 
tion of  fact. — Castor  v.  Bernstein,  2  Cal. 
App.    121,    123,   84   Pac.   244. 

7.  Inspection  and  comparison  by  Jury- 
Memorandum  book,  an  exhibit. — Under  the 
authority  of  above  section,  a  memorandum 
book  introduced  in  evidence,  and  made  an 
exhibit,  may  be  inspected  by  the  Jury,  and 
an  investigation  and  comparison  of  the 
handwriting  thereof  made  by  comparison. 
and  the  use  of  a  magnifying  glass  in  mak- 
ing such  comparison  is  not  illegitimate  or 
improper. — Estate  of  Thomas,  155  Cal.  499. 
101  Pac.  798. 


8.  Jury  may  compare— After  last  rumen  t 
proved.  —  Above  section  simply  says  that 
evidence  respecting  handwriting  may  be 
given  by  comparison.  Such  comparison,  evi- 
dently may  be  made  by  witness,  either 
before  or  after  instrument  is  received  in 
evidence.  The  witness  by  comparison  may 
give  evidence  respecting  handwriting.  The 
jury  may  also,  after  instrument  has  been 
prima  facie  in  some  legal  way  proved  and 
admitted  In  evidence,  look  at  handwriting 
and  compare  it,  and  such  comparison  is 
evidence.      But    this    does    not    mean    that 


jury  are  entitled  to  have  admitted  in  evi- 
dence every  paper  offered  without  any 
proof  whatever,  so  that  they  can  compare 
it.  The  question  as  to  whether  or  not  a 
paper  or  document  is  admissible  is  for 
the  court  and  not  for  the  jury  (cone.  op. 
Cooper,  J.,  dissenting  only  as  to  on«  point). 
— Castor  v.  Bernstein,  2  App.  121,  125,  84 
Pac.  244. 

9 

9.  Same— Same— To  determine  genuine- 
ness.— While  jury  will  give  proper  weight 
to  testimony  of  experts,  as  was  said  by 
Lord  Denman  in  Doe  v.  Newton,  5  Ad.  & 
E.  514,  "No  human  power  can  prevent  the 
Jury  from  comparing  the  documents  with 
a  view  to  the  question  of  genuineness/' 
and  they  will  determine  question  accord- 
ing to  their  judgment. — Castor  v.  Bernstein, 
2   Cal.   App.    121,   123,   84    Pac.   244. 


10,  Same — Same— -Without  previous  tes- 
timony.— The  provision  of  above  section  that 
"evidence  respecting  the  handwriting  may 
also  be  given  by  comparison  made  by  wit- 
ness or  the  jury,"  clearly  indicates  that 
jury  may  make  comparison  without  any 
previous  testimony  of  a  witness. — Castor 
v.  Bernstein,  2  Cal.  App.  121,  123,  84  Pac. 
244. 
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11.  Same— Permitted,  to  pass  upon  ques- 
tion.— In  an  action  against  defendant  for 
libel,  where  defendant  claimed  and  sought 
to  prove  that  one  Gutierrez,  who  seems  to 
have  been  an  expert  in  various  styles  of 
handwriting,  had  written  these  anonymous 
and  libelous  letters  at  instigation  of  other 
parties,  motion  of  district  attorney  tc 
strike  out  all  samples  in  handwriting  of 
Gutierrez,  which  had  been  admitted  in  evi- 
dence for  purpose  of  comparison,  on  the 
ground  that  there  had  been  no  independent 
evidence  connecting  Gutierrez  with  the  dis- 
puted and  libelous  letters,  order  granting 
motion  to  strike  out  was  error.  The  jury 
should  have  been  permitted  to  pass  upon 
question  of  resemblance,  or  similarity,  of 
Gutierrez's  writings  with  the  disputed  writ- 
ings and  form  their  own  conclusion  In  ref- 
erence to  such  similarity  or  resemblance. 
As  it  was,  the  expert  witness  was  substi- 
tuted for  the  jury  in  passing  upon  this 
question  of  fact  under  consideration.— 
People  v.  Storke,  128  Cal.  486,  '487,  60  Pac. 
1090. 

12.  Order  of  proof— Submission  of  cer- 
tain exemplars  to  experts  before  they  had 
been  established  as  genuine  signatures  is 
of  no  consequence  where  their  genuineness 
was  subsequently  established  by  uncontra- 
dicted testimony. — People  v.  Drlggs,  14  Cal. 
App.  .507,   112   Pac.    577. 

18.  Record  oa  appeal— To  eontala  origi- 
nal or  facsimile. — On  charge  of  altering 
official  returns  wherein  defendant  appeals 
upon  ground  that  evidence  was  insufficient 
to  support  verdict,  record  on  appeal  should 
contain  a  facsimile  of  genuine  handwrit- 
ing of  defendant,  or  of  altered  returns,  or 
of  original  writings,  which  may  well  be 
brought    to    appellate   court   for    Inspection 
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under  rules  of  court,  and  in  absence  of  all 
these,  It  must  be  assumed  that  there  was 
failure  to  establish  defendant's  guilt  (cone, 
op.  Garoutte,  J.). — People  v.  Buckley,  116 
Cal.   146,  154,  47   Pac.   1009. 

14.  Section  liberally  construed. — Above 
section  being  remedial  in  its  nature  is  to 
be  liberally  construed. — Castor  v.  Bernstein, 
2  Cal.  App.   121,  122,  84  Pac.  244. 

15.  TeMimony    of    experts    admissible.— 

Tf  defendant  had  so  desired  he  could  have 
offered  testimony  of  experts  for  purpose  of 
adding  weight  to  his  claim  that  signature 
was  genuine,  but  he  was  not  required  to 
do  so.  It  is  not  to  be  assumed  that  he 
would  submit  writing  to  them  for  compari- 
son unless  there  was  at  least  a  colorable 
resemblance  to  exemplar  already  in  evi- 
dence; but  if  he  was  so  disposed  he  was 
entitled  to  have  jury  pass  upon  question 
of  its  genuineness  without  aid  of  any  cor- 
roborative testimony. — Castor  v.  Bernstein, 
2    Cal.    App.    121,    123,    84    Pac.    244. 

16.  lie    of    magnify  Ins;    Klaaa    by    Jurors 

in  jury-room  in  examining  handwriting  is 
not  improper. — Estate  of  Thomas,  155  Cal. 
488,  499,  101  Pac.  798. 

17.  Various  modes  of  proving;  writing* 
of    equal    force. — The    code    makes    no    dis- 


tinction in  rank  between  various  modes  in 
which  writing  may  be  proved,  and  provi- 
sion of  above  section  authorizing  proof  of 
handwriting  by  comparison  by  jury  is  of 
equal  force  with  provisions  in  section  1940, 
ante,  authorizing  it  to  be  made  by  subscrib- 
ing witness. — Castor  v.  Bernstein,  2  Cal. 
App.    121,   123,   84    Pac.    244. 

18.  Verdict  set  aside — Insnnllclcnt  con- 
sideration given  altrnature. — If  court  was 
of  opinion  that  in  its  determination  of  con- 
flict between  handwritings  jury  did  not 
give  sufficient  consideration  to  signature 
upon  release,  and  that  verdict — which  in 
effect  found  that  this  signature  was  forg- 
ery— was  not  justified  by  evidence,  it  was 
its  duty  to  set  the  verdict  aside  and  "grant 
a  new  trial. — Castor  v.  Bernstein,  2  Cal. 
App.   121,  124,   84  Pac.  244. 

10.     Writing's  separate  pieces  of  evidence. 

— Verdict  of  jury  was  result  of  comparison 
made  by  them  of  signatures  to  respective 
instruments.  These  writings  were  separate 
pieces  of  evidence  upon  issue  presented  by 
defendant,  and  conflict  between  them  as  to 
genuineness  of  signature  of  the  release 
was  in  legal  effect  same  as  would  have 
been  conflict  between  testimony  of  wit- 
nesses in  reference  thereto. — Castor  v. 
Bernstein,  2  Cal.  App.  121,  124,  84  Pac.  244. 


§1945.  SAME.  WHERE  A  WRITING  IS  MORE  THAN  THIRTY  YEARS 
OLD,  the  comparisons  may  be  made  with  writings  purporting  to  be  genuine, 
and  generally  respected  and  acted  upon  as  such,  by  persons  having  an  interest 
in  knowing  the  fact. 

History:     Enacted  March  11,  1872. 


An  to  ancient  deeds,  when  adml»«lble,  see 

note  9  Am.  St.  Rep.  802. 


As  to  presumption  that  ancient  writing-  Is 
Kennlne,  see.  post,  §  1963  subd.  S4  and  note. 


§  1946.    ENTRIES  OF  DECEDENTS,  EVIDENCE  IN  SPECIFIED  CASES. 

The  entries  and  other  writings  of  a  decedent,  made  at  or  near  the  time  of  the 
transaction,  and  in  a  position  to  know  the  facts  stated  therein,  may  be  read  as 
prima  facie  evidence  of  the  facts  stated  therein,  in  the  following  cases : 

1.  When  the  entry  was  made  against  the  interest  of  the  person  making  it. 

2.  When  it  was  made  in  a  professional  capacity  and  in  the  ordinary  course 
of  professional  conduct. 

3.  When  it  was  made  in  the  performance  of  a  duty  specially  enjoined  by  law. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  387;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  247,  held  unconstitutional,  see  his- 
tory, §  5  ante. 


ENTRIES  OF  DECEDENT— EVIDENCE. 

1.  Account — Need  not  be  proved  before  items 

examined. 

2.  Oral  evidence  best — Books  secondary. 

3.  Private    memorandum-book  —  Not     trades- 

man's  book. 


1.     Account— Need    not    be    proved    before 
Item*   examined. — In   excluding:   evidence   of 


Items  of  account,  a  copy  of  which  was  in 
plaintiff's  claim  against  estate  of  deceased, 
and  also  set  out  in  complaint  in  an  action 
brought  to  recover  balance  on  mutual, 
open,  and  current  account  against  an  ex- 
ecutor, and  in  ordering  that  account  must 
be  proved  before  plaintiff  would  be  per- 
mitted to  go  into  items  of  it,  court  erred. — 
Cowdery  v.  McChesney,  124  Cal.  363,  365,  .7 
Pac.   221. 
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2.     Oral  evidence   beat— Books  secondary. 

— The  only  way  an  account  can  be  proved, 
ordinarily,  is  by  establishing  by  evidence 
several  items  of  same,  and  oral  evidence 
of  persons  having  personal  knowledge  of 
transaction  is  best  evidence  of  items,  uif- 
less  there  is  something  to  indicate  that 
such  Hems  accrued  in  pursuance  of,  or 
are  result  of,  written  contract  between  par- 
ties. The  fact  that  one,  or  both,  of  parties 
have  kept  book  account  of  their  transac- 
tions, does  not  affect  rule  of  evidence,  and 
oral  testimony  of  eye  and  ear  witnesses  to 
transaction,  in  which  various  items  of  ac- 
count accrued,  is  still  primary  and  not  sec- 
ondary evidence  of  such  items.     The  books 


themselves  are  secondary  or  supplemen- 
tary evidence. — Cowdery  v.  McChesney,  124 
Cal.  363,  366,  57  Pac.  221. 

3.     Private       memorandum-book  —  Not 

tradesman's  book. — Above  section  provides 
as  to  what  entries  or  writings  of  the  de- 
cedent may  be  used  as  evidence,  and  these 
entries  In  a  private  memorandum-book 
offered  as  they  are  on  behalf  of  estate  of 
decedent,  are  not  admissible  under  that 
section.  The  book,  containing  only  private 
memoranda,  can  not  be  held  admissible 
under  rule  admitting  tradesman's  books  or 
other  entries  made  in  regular  course  of 
business. — Thompson  v.  Orena,  134  Cal.  26, 
30,  66  Pac.  24. 


§  1947.     COPIES  OF  ENTRIES  ALSO  ALLOWED.    When  an  entry  is  re- 

m 

peated  in  the  regular  course  of  business,  one  being  copied  from  another  at  or 

near  the  time  of  the  transaction,  all  the  entries  are  equally  regarded  as 

originals. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  247,  held  uncon- 
stitutional, see  history,  $  5  ante. 


COPIES  OP  ENTRIES— AS  EVIDENCE. 

1.  Account — Proved  by  contemporary  original 

entries. 

2.  Tradesman's  original  entries — Prima  facie 

proof. 

1.  Account— Proved  by  contemporary 
orljrlnal  entries — Where  question  was  con- 
cerning: shop  account  for  which  plaintiff 
became  indebted  and  defendant  testified 
that  his  shop-book  was  his  only  book  of 
original  entries,  and  was  kept  by  himself; 
that  all  items  were  correct,  and  all  con- 
stituting: shop  account  were  entered  at 
time  they  were  severally  transacted,  but 
some    other    outside    accounts — what    they 


were  does  not  clearly  appear — were  put  in 
at  close  of  shop  account,  and  there  was  no 
objection  to  manner  in  which  book  was 
kept;  it  was,  therefore,  properly  admitted 
in  evidence  to  prove  shop  account. — White 
v.  Whitney,  82  Cal.  163,  167,  22  Pac.  1138; 
Bushnell  v.  Simpson,  119  Cal.  658,  662,  51 
Pac.  1080. 

2.  Tradesman's  original  entries-— Prima 
facie  proof. — A  tradesman's  book  of  origi- 
nal entries  is,  in  most  jurisdictions,  re- 
ceived in  evidence  as  prima  facie  proof, 
when  supported  by  tradesman's  oath.  This 
rule,  though  not  expressly  declared,  has 
been  sanctioned  in  many  cases  in  state. — 
White  v.  Whitney,  82  Cal.  163,  166,  22  Pac. 
1138. 


§1948.    PRIVATE  WRITINGS,  HOW  PROVED.     Every  private  writing, 

except  last  wills  and  testaments,  may  be  acknowledged  or  proved  and  certified 

in  the  manner  provided  for  the  acknowledgment  of  proof  of  conveyances  of 

real  property,  and  the  certificate  of  such  acknowledgment  or  proof  is  prima 

facie  evidence  of  the  execution  of  the  writing  in  the  same  manner  as  if  it  were 

a  conveyance  of  real  property. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  387;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  248,  held  unconstitutional,  see  his- 
tory, §  5  ante. 


PRIVATE   WRITINGS— HOW   PROVED. 

1.  All  presumptions. 

2.  Assignment  of  promissory  note — By  instru- 

ment in  writing — Delaying  record  during 
life  of  assignor — Presumption. 

3.  Deed — Execution  and   delivery  —  Intent  — 

Presumption  of  from. 

4.  Proof  of  marriage  by  marriage  certificate. 


5.  Recitation  in  notary's  certificate — May  be 
contradicted. 

See,  ante.  9  1940,  note  pars.  5,  6. 

1.  All  presumptions,  whether  conclusive 
or  disputable,  are  evidence. — People  v.  Le- 
Doux,  156  Cal.   658,    102  Pac.   517. 

2.  Assignment  of  promissory  note-— By 
Instrument  In  writing— -Delaying-  record 
during:    life    of    assignor—  Presumption. — A 
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written  assignment  by  which  the  owner  of 
promissory  notes  secured  by  mortgage  as- 
signs such  notes  and  mortgage,  describing 
them  particularly,  is  not  to  be  regarded 
as  an  executory  contract,  but  passes  the 
present  title,  under  the  provisions  of  the 
above  section,  to  both  the  notes  and  the 
mortgage,  although  there  may  not  have 
been  an  immediate  delivery  or  change  of 
possession  thereof,  and  although  the  in- 
strument of  assignment  contained  a  clause 
to  the  effect  that  "this  assignment  is  not 
to  be  placed  as  of  record  during  the  life- 
time of  the  assignor." — Burkett  v.  Doty,  176 
Cal.  89,  167  Pac.  518. 

S.  Deed— Execution  and  delivery— Intent 
— Preiinniptlon  of  from. — While  it  is  true 
that  it  is  a  legal  prequisite  to  the  validity 
of  a  deed  that  the  delivery  thereof  must 
be  "accompanied  with  the  intent  that  the 
deed  shall  become  operative  as  such,"  yet 
in  the  absence  of  a  showing  to  the  con- 
trary, the  legal  presumption  is  that  it 
was  delivered  with  such  intention,  and 
hence  1b.  by  force  of  the  provisions  of  the 
above  section,  prima  facie  evidence  of  com- 
plete   execution,    that   is,    of   delivery   with 


the  intent  to  make  it  operative  immedi- 
ately as  a  transfer  of  title. — Shannon  v. 
Aagaard,  45  Cal.  App.  733,  188  Pac.  317.  fol- 
lowing the  doctrine  in  Burkett  v.  Doty, 
176    Cal.    94,  167    Pac.    618. 


4.  Proof  of  marriage  by  marriage  cer- 
tificate.— A  marriage  certificate  signed  by 
the  clergyman  who  purported  to  have  sol- 
emnized the  marriage  is  a  private  writing 
within  the  meaning  of  above  section,  and 
such  a  certificate,  unacknowledged  as  herein 
provided,  is  not  prima  facie  proof  of  the 
marriage,  as  it  would  be  if  duly  executed 
(dictum). — People  v.  LeDoux,  155  Cal.  5&0, 
102  Pac.  617. 


S.  Recitation  In  notary's  certificate— 
May  be  contradicted, — The  facts  recited  in 
certificate  of  acknowledgment  of  notary 
public  attached  to  release,  and  receipt 
given  by  plaintiff  in  breach  of  promise 
suit  to  defendant,  are*  only  prima  facie 
presumed  to  be  true,  and  can  be  contra- 
dicted by  any  evidence,  direct  or  indirect. 
— Moore  v.  Hopkins,  83  Cal.  270,  272,  23  Pac. 
318. 

See  notes  40  Am.  St.  Rep.  88;  54  Am.  St. 
Rep.  154. 


§  1949.    COUNTY  CLERKS  TO  KEEP  PRIVATE  PAPERS  DEPOSITED. 

[Repealed.] 

History:    Enacted  March  11,  1872;  repeal  approved  March  24,  1874, 
Code  Amdts.  1873-4,  p.  387. 


§  1950.    REMOVAL  OF  PUBLIC  RECORDS.    The  record  of  a  conveyance 

of  real  property,  or  any  other  record,  a  transcript*  of  which  is  admissible  in 

evidence,  must  not  be  removed  from  the  office  where  it  is  kept,  except  upon 

the  order  of  a  court,  in  cases  where  the  inspection  of  the  record  is  shown  to  be 

essential  to  the  just  determination  of  the  cause  or  proceeding  pending,  or 

where  the  court  is  held  in  the  same  building  with  such  office. 

History:     Enacted  March  11,  1872;  amendment  approved  March  24f 
1874,  Code  Amdts.  1873-4,  p.  387. 


1.  Wronfffal  removal  of  record— Does 
not  affect  competency. — A  trial  upon  charge 
of  forgery  where  case  was  tried  in  city 
and  county  of  San  Francisco,  and  prose- 
cution, for  purpose  of  contradicting  and 
impeaching  appellant,  who  had  testified  as 
a  witness,  was  allowed  to  introduce  over 
appellant's  objection  an  original  judgment- 
roll  in  case  which  had  been  tried  and  de- 
cided in  county  of  Santa  Clara,  contention 
that  this  was  error,  because  this  record 
was    Illegally   taken   from   office   of   county 


clerk  of  Santa  Clara  county,  as  no  order 
of  court  allowing  its  removal  was  shown, 
contrary  to  provisions  of  above  section,  can 
not  be  maintained.  Whether,  or  nq£,  the 
record  was  removed  from  Santa  Clara 
county  to  San  Francisco  without  authority 
may,  perhaps,  be  question  of  some  con- 
sequence to  person  who  removed  it,  but  is 
of  no  consequence  in  case  at  bar;  its  com- 
petency as  evidence  In  San  Francisco  court 
is  in  no  way  dependent  upon  means  by 
which  it  was  brought  there. — People  v. 
Alden,  113  Cal.  264,  267,  45  Pac.  327. 


§  1951.  INSTRUMENT  AFFECTING  REAL  PROPERTY  USED  AS  EVI- 
DENCE. Every  instrument  conveying  or  affecting  real  property,  acknowl- 
edged or  proved  and  certified,  as  provided  in  the  Civil  Code,  may,  together  with 
the  certificate  of  acknowledgment  or  proof,  be  read  in  evidence  in  an  action  or 
proceeding,  without  further  proof;  also,  the  original  record  of  such  conveyance 
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or  instrument  thus  acknowledged  or  proved,  or  a  certified  copy  of  the  record  of 

such  conveyance  or  instrument  thus  acknowledged  or  proved,  may  be  read  in 

evidence,  with  the  like  effect  as  the  original  instrument,  without  further  proof. 

History:  Enactment  approved  March  24,  1874,  Code  Amdts.  1873-4, 
p.  388;  amendment  approved  March  1,  1889,  Stats,  and  Amdts.  1889, 
p.  46;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  248,  held  unconstitutional,  see  history,  §  5  ante. 


INSTRUMENT  AFFECTING  REAL  PROP 
ERTY— AS  EVIDENCE. 

1.  Certified  copy — Is  admissible  where  orig- 

inal not  in  control. 

2.  Same — Evidence  of  execution. 
3-  6.  Construction  of  section. 

7.  Copy  of  patent — Admissible  in  evidence. 

8.  Deed  from  defendant  offered  by  plaintiff, 

admissible. 

9.  Delivery  of  deed — Copy  of  record  proof 

of. 

10.  Same — Presumed  recorded  day'  dated. 

11.  Father  presumed  competent. 

12.  Proof  of  writing — By  original  or  record. 

13.  Record  of — Admissible  as  ancient  docu- 

ment. 

14.  Same — Record  made  prior  to  January  1, 

1915 — Admissible    without    proof    of 
genuineness. 

15.  Same — Record    destroyed  —  Abstract    of 

title  admissible  in  evidence. 

16.  Record  of  release  of  mortgage — Admissi- 

ble. 

17.  Section  —  Changes    rule     formerly    laid 

down. 

18.  Same — Execution    and    contents   proved, 

only  modes. 

19.  Same — Fixes  when  certified  copy  of  rec- 

ord admissible. 


1.  Certified  copy—Jo  admissible 
original  not  In  control. — A  certified  copy  of 
record  of  deed  acknowledged  by  party  ex- 
ecuting; it,  or  proved  by  subscribing;  wit- 
ness, may  be  read  in  evidence,  with  like 
effect  as  original,  on  proof  by  affidavit,  or 
otherwise,  that  original  is  not  in  posses- 
sion, or  under  control,  of  party  producing; 
certified  copy. — Bennett  v.  Green,  74  Cal. 
4^5,    429,    16    Pac.    231. 

3.  Same— Evidence  of  execution. — A  cer- 
tified copy  or  record  of  deed  is  prima  facie 
evidence  of  execution  of  deed  when  it  is 
proved  that  original  is  not  in  possession 
or  under  control  of  plaintiff. — Green  v. 
Green.  103   Cal.   108,   111,  37   Pac.   188. 

S.  Contraction  of  section* — Where  there 
Is  question  as  to  existence  or  validity,  proof 
of  writing;  itself  must  be  made  in  manner 
required  In  above  section. — Grant  v.  Oliver, 
91  Cal.   158.  164.  27  Pac.  596,  861. 

4.  Above  section,  adopted  in  1874,  spe- 
cially applies  to  every  instrument  con- 
veying; or  affecting;  real  property,  acknowl- 
edged or  proved,  and  certified,  and  changed 
the  rule  laid  down   in  Vance  v.  Kohl  berg, 


50   Cal.    348. — Grant    v.    Oliver,    91    Cal.    158. 
166,   27  Pac.   596,   861. 

5.  Above  section  was  added  as  a  new 
section  in  1874,  prior  to  which  time  it  was 
held  that  section  1919,  ante,  applied  to 
cases  of  this  kind. — Grant  v.  Oliver,  91  Cal. 
158,  164,  27  Pac.  596,  861.  See  Vance  v. 
Kohlberg,  50  Cal.  348. 

• 

6.  Above  section  relates  to  the  precise 
subject,  fixes  rule,  and  determines  under 
what  circumstances  and  upon  what  proof 
certified  copy  of  record  of  private  convey- 
ance or  instrument  affecting;  real  property 
is  admissible.  The  decision  in  Campbell  v. 
Thompson,  49  Cal.  210,  was  made  on  facts 
occurring;  before  above  section  was  adopted. 
— Brown  v.  Griffith,  70  Cal.  14,  16,  11  Pac. 
500. 

7.  Copy  of  pateat  may  be  introduced  in 
evidence  without  proof  of  loss  of  original. 
— - Eltzroth  v.  Ryan,  89  Cal.  135,  139,  26  Pac 
647. 


8.  Deed  from  defendaat  offered  by 
plaintiff,  admissible. — Where  deed  was  put 
In  evidence  by  plaintiff,  without  any  re- 
striction or  statement  limiting  its  effect 
as  evidence,  when  it  came  from  possession 
of  defendant  it  required  no  extraneous  evi- 
dence to  make  its  admission  proper  under 
above  section  of  code. — McDougall  v.  Mc- 
Dougall,  185  Cal.  316,  319,  67  Pac.  778. 

9.  Delivery  of  deed  Copy  of  record 
proof  of. — The  authenticated  copy  of  rec- 
ord is  prima  facie  evidence  of  genuineness, 
due  execution,  and  delivery  of  original 
deed. — Anthony  v.  Chapman,  65  Cal.  73,  76, 
2  Pac.  889;  Green  v.  Green,  103  Cal.  108, 
111,  37  Pac.  188;  Davis  v.  Pacific  Imp.  Co., 
118  Cal.  45,  49,  60  Pac.  7. 


10.  Same  —  Presumed  recorded 
dated. — In  an  action  by  plaintiff  to  quiet 
title  to  lands  described  in  complaint,  where 
plaintiff  introduced  and  read  in  evidence 
record  of  deed,  dated  December  29,  1891, 
made  by  Stephen  W.  McGorray  to  plaintiff, 
describing  lands  as  described  in  complaint, 
which  deed  was  signed,  acknowledged,  and 
recorded  day  of  Its  date,  and  no  objection 
was  made  to  deed  or  record  thereof  being 
read  In  evidence,  it  was  admissible.  It 
carried  with  it  presumption  that  it  was 
delivered  on  day  of  date. — McGorray  v. 
Robinson,   136  Cal.   312,  314,   67   Pac.   279. 


11.    Father      presumed      competent.  —  A 

father  is  prima  facie  presumed  to  be  com- 
petent to  have  care  and  custody  of  his 
child,  and  can  be  deprived  of  his  right  only 
by   an   affirmative   showing   that   he    is    in- 
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competent. — Guardianship     of     Galleher,     2 
Cal.  App.  364,  845,  84  Pac.  352. 

12%  Proof  of  writing— By  original  or  rec- 
ord.— Where  private  writing;  is  required, 
for  any  purpose,  to  be  recorded,  proof  of 
public  recordation  may  be  made  by  intro- 
duction in  evidence  of  record  itself,  or  by 
certified  copy  thereof;  but  proof  of  writ- 
ing- itself,  where  there  is  question  as  to 
its  existence  or  validity,  must  be  made  in 
manner  required  by  above  section. — Grant 
v.  Oliver,   91   Cal.   158,   164,   27   Pac.   696,   861. 

13.  Record  of  —  Admissible  as  ancient 
document. — In  view  of  the  provisions  ot 
the  above  section  a  record  which  purports 
to  show  an  Instrument  which  would  prove 
itself,  so  to  speak,  as  where  It  bears  a 
proper  certificate  of  acknowledgment  of 
execution,  such  record,  admissible  with- 
out other  proof  of  the  existence  or  gen- 
uineness of  the  instrument,  and,  in  fact, 
for  the  very  purpose  of  showing  such  a 
genuine  instrument  did  exist. — Mercantile 
Trust  Co.  v.  All  Persons,  etc.,  183  Cal.  369, 
191   Pac.   691. 

14.  Same — Record  made  prior  to  Janu- 
ary 1,  lf>15— Admissible  without  proof  of 
genuineness. — In  an  action  to  quiet  title 
to  land,  in  view  of  the  provisions  of  sec- 
tion 1207  of  the  Civil  Code,  the  record  of  an 
instrument  made  before  January  1,  1915,  and 
also  made  more  than  fifteen  years  before 
the  time  at  which  it  is  sought  to  be  used 
in  evidence,  is  admissible  without  proof  of 
its  genuineness,  even  though  the  record 
shows  that  the  instrument  would  not  prove 
itself  because  of  the  want  of  a  proper  cer- 
tificate of  acknowledgment,  or  some  other 
defect  in  the  manner  of  execution. — Mer- 
cantile Trust  Co.  v.  All  Persons,  etc.,  183 
Cal.  369,  191  Pac.  691. 

15.  Same— Record  destroyed  —  Abstract 
of  title  admissible  In  evidence. — The  funda- 
mental purpose  of  section  1855a,  ante,  is 
to  make  available  as  secondary  evidence 
of  record,  where  the  latter  has  been  de- 
stroyed, abstract  of  the  record  made  un- 
der such  circumstances  as  to  be  reasonably 
reliable,    and    such    evidence,    when    Intro- 


duced in  a  proper  case,  proves  primarily 
the  record,  and  the  record  being  proved, 
the  effect  is  exactly  the  same  to  the  extent 
to  which  it  is  proved  as  if  it  were  itself 
used  in  evidence,  instead  of  being  proved 
by  the  secondary  evidence  of  the  abstract. 
— Mercantile  Trust  Co.  v.  All  Persons,  etc. 
183  Cal.  369,  191  Pac.  691. 

16.  Record  of  release  of  mortgage—  Ad- 
missible.— There  is  .no  merit  in  objection  to 
admission  in  evidence  of  record  of  release 
of  mortgage,  contained  in  official  books 
of  records  of  county,  based  on  ground  that 
original  was  unaccounted  for.  Trial  was 
had  long  after  amendment  of  above  section, 
allowing  introduction  of  original  record 
"without  further  proof." — Adams  v.  Hop- 
kins, 144   Cal.   19,   34,  77  Pac.  712,  718. 

17.  Section— Cnana-es  rule  formerly  laid 
down. — Above  section  was  added  as  new 
section  in  1874.  As  it  applies  specifically 
to  "every  instrument  conveying  or  affect- 
ing real  property,  acknowledged  or  ap- 
proved and  certified,"  it  is  manifest  that 
It  was  intended  to  change  rule  laid  down 
in  Vance  v.  Kohlberg,  50  Cal.  346,  348, 
making  section  1919,  ante,  applicable. — 
Grant  v.  Oliver,  91  Cal.  158,  163,  27  Pac. 
596.  861. 

18.  Same  —  Execution  and  contents 
proved,  only  modes. — While  fact  of  exist- 
ence of  record  can  be  proved  only  by  orig- 
inal record,  or  by  copy  thereof  certified 
by  legal  keeper  of  record,  if  the  execution 
and  contents  of  such  deed  conveying  real 
property  are  required  as  evidence,  It  can 
be  had  only  as  provided  in  above  section, 
and  after  proof  that  original  is  not  in 
possession  or  under  control  of  party  of- 
fering evidence. — Burroughs  v.  De  Couts, 
70  Cal.   361,  367,  11   Pac.   734. 

19.  Same— -Fixes  when  certified  copy  of 
record  admissible. — Above  section  relates  to 
precise  subject,  fixes  rule,  and  determines 
under  what  circumstance  and  upon  what 
proof  a  certified  copy  of  record  of  private 
conveyance  or  instrument  affecting  real 
property  is  admissible. — Brown  v.  Griffith, 
70  CaL  14,  16.  11  Pac  500. 
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CHAPTER  IV 

MATEBIAL  OBJECTS  PBE8ENTED  TO  THE  SENSES,  OTHEB  THAN  WBITINGS. 

§  1954.     Material  objects. 


§1954.  MATERIAL  OBJECTS.  Whenever  an  object,  cognizable  by  the 
senses,  has  such  a  relation  to  the  fact  in  dispute  as  to  afford  reasonable  grounds 
of  belief  respecting  it,  or  to  make  an  item  in  the  sum  of  the  evidence,  such 
object  may  be  exhibited  to  the  jury,  or  its  existence,  situation,  and  character 
may  be  proved  by  witnesses.  The  admission  of  such  evidence  must  be  regulated 
by  the  sound  discretion  of  the  court. 

History:     Enacted  March  11,  1872. 


DEMONSTRATIVE  EVIDENCE— MA- 
TEKIAL  OBJECTS. 

1.  Articles   admitted — Blood-stained   clothing. 

2.  Same — Shirts  and  cuffs  with  marks  identi- 

fied. 

3.  Disputed   corner  —  Established  by  natural 

objects. 

1.  Article*  admitted  —  Blood-stained 
clothing-. — In  trial  upon  charge  of  murder, 
a  reversal  was  claimed  upon  ground  that 
blood-stained  clothing  of  defendant,  the 
matting  and  razor  found  in  closet,  etc., 
were  not  properly  before  Jury  for  consider- 
ation, or  used  by  district  attorney  during 
his  argument,  because,  when  offered  and 
received  in  evidence,  they  were  not  then 
"exhibited  to  the  jury,"  within  provision 
of  above  section.  There  is  nothing  in  this 
point,  and  it  is  made  on  face  of  record, 
which  shows  explicitly  that  they  were  so 
exhibited. — People  v.  Antony,  146  Cal.  124, 
132,   79   Pac.   858. 


2.  Same— Skirts  and  cuff*  with  marks 
Identified. — In  trial  of  defendant  for  murder 
of  one  R.  R.  Watts,  where  officer  found  in 


his  room  among  other  articles  a  valise,  con- 
taining some  shirts  and  cuffs;  that  one  of 
cuffs  was  marked  with  Initials  "R.  R.  W.": 
the  wagon  driver  for  the  Union  Laundry 
was  shown  shirts  and  said  mark  was  same 
as  laundry  shirts  he  delivered  to  deceased; 
that  mark  had  never  been  in  Union  Laun- 
dry before,  and  mark  corresponded  with 
marks  on  laundry  book;  that  he  knew 
laundry  delivered  to  deceased  bore  upon  it 
mark  upon  shirts,  and  it  was  mark  upon 
laundry  books,  under  above  section  shirts 
and  cuffs  were  properly  allowed  in  evi- 
dence after  preliminary  proof. — People  v. 
Westlake,   134   Cal.   505,  506.   66  Pac.   731. 

3.  Disputed  corner— Established  by  nat- 
ural objects. — In  an  action  in  ejectment,  in 
establishing  disputed  corner,  those  objects 
intended  to  witness  corner,  and  referred  to 
in  notes  of  original  survey  as  being  near- 
est to  corner,  are,  when  satisfactorily  es- 
tablished, stronger  evidence  than  objects 
more  remote  can  be,  and,  in  this  view,  a 
witness-tree  and  accompanying  stumps, 
claimed  to  have  been  found,  taken  in  con- 
nection with  other  objects,  are  to  be  re- 
garded as  controlling  circumstances. — Rey- 
nler  v.  Elton,  138  Cal.  804,  307,  65  Pac.  743. 
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CHAPTER  V. 

INDIRECT  EVIDENCE,  INFERENCES,  AND  PRESUMPTIONS. 


1 1957.     Indirect  evidence  classified. 
§  1958.     Inference  defined. 
§  1959.     Presumption  defined. 
§  1960.     When  an  inference  arises. 
§  1961.    Presumptions    may   be   controverted, 
when. 


§  1962.  Specification  of  conclusive  presump- 
tions. 

1 1963.  All  other  presumptions  may  be  con- 
troverted. 


§  1957.    INDIRECT  EVIDENCE  CLASSIFIED.    Indirect  evidence  is  of  two 

kinds: 

1.  Inferences;  and, 

2.  Presumptions. 

History:     Enacted  March  11,  1872. 

INDIRECT  EVIDENCE. 

1.  Evidence    raising   presumption — Jury   may 

draw  inferences. 

2.  Finding  against  presumption — Reviewable. 

1.  Evidence  rmisiaa-  preanmptlon  J«T 
nay  draw  Inference*. — Evidence  is  indirect, 
as  well  as  direct — consisting:  of  inferences 
and  presumptions — and  it  is  code  law, 
that,  upon  trial  of  case,  evidence  may  be 
given  of  any  facts  from  which  facts  in 
issue  are  presumed,  or  are  logically  infer- 
able; and  jury  by  exercise  of  their  judg- 
ment or  reason,  warranted  by  considera- 
tion   of   usual    propensities   or   passions   of 


men,  may  make  such  deductions,  or  draw 
such  inferences  from  facts  proved,  as  will 
establish  ultimate  fact  or  facts  in  issue. — 
People  v.  Donnolly,  143  Cal.  394.  398,  77 
Pac.  177. 


2.  Finding;  a**alnat  presumption  —  Re- 
viewable.— To  say  that  burden  of  proof  is 
upon  party  is  equivalent  to  saying  that 
presumption  is  against  him.  Presumption 
is  indirect  evidence,  and,  If  not  contro- 
verted, "jury  are  bound  to  And  according 
to  presumption."  A  finding  against  such 
presumption  is  finding  against  evidence,  and 
is  to  be  reviewed. — Monterey  Co.  v.  Crush- 
ing, 83  Cal.  507,  510,  23  Pac.  700. 


§  1958.    INPEEENCB  DEFINED.    An  inference  is  a  deduction  which  the 
reason  of  the  jury  makes  from  the  facts  proved,  without  an  express  direction 

of  law  to  that  effect. 

History:    Enacted  March  11,  1872. 


INFERENCE— IN  GENERAL. 

1.  Accident  insurance — Validity  of  marriage- 

Presumptions. 

2.  Automobile   collision— Driven  by  employee 

— Scope  of  employment — Inference — Re- 
buttal. 

3.  Chastity— May  be  inferred  by  jury. 

4.  Distinction    between    presumption   and    in- 

ference, tbin. 

5.  Drawing      inference  —  Question     of     law, 

when;  when  of  fact. 

6.  Inference  of  fact— To  be  drawn  by  jury. 

7.  Proceeding   to   annul   municipal   election — 

Inferences    from    facts,   not    opposed   to 
reason — Appeal. 

1."     Accident   insurance— Validity  of  mar- 
riage  Presumptions. — Where    In    an    action 

on  an  accident  insurance  policy  the  com- 
pany defends  on  the  ground  that  the  in- 
sured fraudulently  misrepresented  that  the 
beneficiary    named    was    his    wife,    whereas 


the  wife  of  the  insured  was  a  person  other 
than  such'  beneficiary  named,  unless  the 
presumptions  that  the  insured  did  not  com- 
mit a  crime  when  he  contracted  the  mar- 
riage with  the  beneficiary  some  twenty 
years  previously  and  that  such  marriage 
was  valid  are  controverted  by  other  evi- 
dence, the  jury  is  bound  to  find  according 
to  the  presumption,  under  the  provisions 
of  the  above  section  and  sections  1959,  1961, 
and  1963,  post. — Everett  v.  Standard  Acci- 
dent Insurance  Co.,  45  Cal.  App.  332,  187 
Pac.   996. 

2.  Automobile  collision— Driven  by  em- 
ployee—Scope of  employment— Inference- 
Rebuttal. — Under  the  provisions  of  the 
above  section  in  an  action  for  damages  for 
the  destruction  of  an  automobile  through 
the  negligence  of  an  employee  of  the  em- 
ployer-defendant, proof  that  the  automo- 
bile belonged  to  the  employer  and  was 
being  operated  by  the  defendant's  employee 
at  the  time  of  the  accident,  raises  an  in- 
ference   that    such    employee    was    acting 
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-within  the  scope  of  his  employment;  but 
such  inference  is  overcome  or  dispelled  by 
proof  of  facts  to  the  contrary. — Maupin  v. 
Solomon,  41  Cal.  App.  323,  183  Pac.  198,  fol- 
lowing: the  doctrine  in  Savings  &  Loan 
Soc.  v.  purnett,  106  Cal.  514,  29  Pac.  922; 
Freese  v.  Hibernia  Sav.  &  L.  Soc,  139  Cal. 
392,  73  Pac.  172;  Mullia  v.  Ye  Planry  Build- 
ing: Co.,  32  Cal.  App.  6,  161  Pac.  1008; 
Mauchle  v.  Panama  International  Express 
Co.,  37  Cal.  App.  715,  174  Pac.  400;  Brown 
v.  Chevrolet  Motor  Co.,  39  Cal.  App.  738, 
179  Pac.  697;  approving*  the  doctrine  In  mat- 
ter of  Carroll  v.  Knickerbocker  Ice  Co.,  218 
N.  Y.  436,  Ann.  Cas.  1918B,  540,  113  N.  E. 
507. 

S.     Chastity— May   be   Inferred   by   Jury. — 

Under  above  section  and  section  1930,  ante, 
there  may  be  an  inference  of  chastity  of 
woman  by  jury,  and  jury,  in  absence  of  evi- 
dence to  contrary,  should  so  infer. — Peo- 
ple v.  O'Brien,  130  Cal.  1,  7,  62  Pac.  297. 

4»  Distinction  between  presumption  and 
Inference,  thin. — "The  distinction  between 
presumption  of  law,  and  one  of  fact,  or 
an  inference  from  facts,  is  sometimes  very 
tbin,  but  treating:  question  arising:  on  tes- 
timony here  as  one  of  fact,  it  is  both  logi- 
cal and  just  to  hold  that  connection  illicit 
in  its  origin  will  be  presumed  to  continue 
to  be  so  until  some  change  is  established 
by  evidence.  Whatever  be  character  of 
presumption,  'it  cedes  to  a  contrary  pro- 
bation.' In  fact,  it  is  not  necessary  to  de- 
cide here  whether  presumption  is  one  of 
law  or  of  fact,  for  in  either  case  it  is  re- 
buttable."— White  v.  White,  82  Cal.  427, 
438,  7  L.  R.  A.  799,  23  Pac.   276. 


As  to  distinction  between  Inference  and 
presumption,  see  95  Cent.  Law  Journal,  187, 
205. 

S.  Drawing;  Inference — Question  of  law, 
when)  when  of  fact, — Whether  particular 
inference  can  under  any  circumstances  be 
drawn  from  certain  evidence  Is  question  of 
law,  but  whether  Inference  shall  in  any 
particular  case  be  drawn  from  evidence  is 
question  of  fact. — Wallace  v.  Sisson,  114 
Cal.   42,   46,   45   Pac.   1000. 

«.  Inference  of  fact— To  be  drawn  by 
jury. — An  inference  of  fact,  where  it  does 
not  arise  as  presumption  of  law,  must  be 
drawn  by  jury,  whose  duty  it  is  to  pass 
upon  sufficiency  or  insufficiency  of  evi- 
dence.— People  v.  Messersmith,  61  Cal.  246, 
249. 

7.  Proceed  In  if  to  annual  municipal  elec- 
tion—Inferences from  facts,  not  opposed  to 
reason— Appeal. — In  a  proceeding-  to  annul 
two  special  municipal  elections  held  at  the 
same  time  as  a  general  municipal  election, 
on  the  ground  of  defects  In  the  form  of 
the  special  election  ballots  and  resultant 
confusion  of  electors,  an  inference  drawn 
from  the  facts  proved  that  the  claimed  de- 
fects were  a  negligible  factor  and  that  the 
real  reasons  for  the  blank  and  missing:  bal- 
lots were  indifferences  and  carelessness 
combined  with  misunderstanding:  ariBing 
from  the  fact  that  the  three  elections  were 
not  consolidated,  is  not  opposed  to  human 
experience  and  reason  and  are  not  to  be 
disturbed  by  an  appellate  court,  under  the 
provisions  of  the  above  section  and  sec- 
tion 1960,  post. — Rideout  v.  City  of  Los 
Angeles,   185  Cal.'  426,   197   Pac.   74. 


§  1959.    PRESUMPTION  DEFINED.    A  presumption  is  a  deduction  which 
the  law  expressly  directs  to  be  made  from  particular  facts. 

History:     Enacted  March  11,  1872. 

PRESUMPTIONS— AS  TO  GENERALLY. 
I.  In  General,  1-27. 


II.  Specific     Presumptions   —   Instances 
(Alphabetically  Arranged),  28-613. 

I.  In  General. 

1.  As    to    distinction    between    presumption 

and  inference. 

2.  Construction    of    section  —  Presumption 

under  above  section  not  to  be  deduced, 
except,  when. 

3.  Same  —  Provision   from   that   of  another 

state — Same  construction. 

4.  Court  can  not  change  inference — May  de- 

clare presumption.  m 

5.  Deed — In  law  absolute  conveyance. 

0.  Divorce  —  Baseless    charge    of    infamous 
conduct — Suffering. 

7.  Error — Presumed  to  work  injury. 

8.  Facts   not   constituting   crime — Presumed 

no  crime. 
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9.  Fraud — Presumption  against — Evidence  to 
overcome. 

10.  Instruction  as  to  presumption — Abstract. 

11.  Same  —  "Is    presumed    to    be,"    intends 

legal  presumption. 

12.  Same — Jury  bound  by  presumption  uncon- 

troverted. 

13.  Libelous  publication — Malice  rebuttable. 

14.  Marriage — Validity  of  second. 

15.  Pleading   should   be   positive — Facts   pre- 

sumptively known. 

16.  Presumption — Definition  of. 

17.  Same — Implied  only  when  record  silent. 

18.  Same  —  Of  fact  —  Exclusive  province  of 

jury. 

19.  Same — Presumption  of  law  need   not  be 

stated. 

20.  Same — Same — The    most   reasonable   that 

cause  allows. 

21.  Presumptions  conflicting — That  is  adopted 

which  maintains  judgment. 

22.  Same — Indulged  only  in  absence  of  facts. 
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23.  Public   lands  —  Deemed   all   have   passed 

from  government. 

24.  Real  property — Bight  of  possession  of. 

25.  Trust  —  Presumption    of    from    proof    of 

facts — Rebuttable. 

26.  Trustee  —  Gompetencj    of    as    distributee 

presumed. 

27.  Will — Intention  prevails  against  presump- 

tion. 

II.  Specific  Presumptions  —  Instances  — 
Alphabetically  Arranged. 

I.  IN  GENERAL. 

1.  A*  to  distinction  between  presumption 
and  Inference. — The  difference  between  an 
evidentiary  presumption  and  an  evidentiary 
Inference  is  this:  That,  when  the  law  re- 
quires the  Jury  to  draw  a  certain  designated 
conclusion  from  particular  evidence,  that 
conclusion  so  forced  upon  the  jury  is  a  pre- 
sumption. Where  mandatory  presumptions 
are  not  exacted,  it  is  the  right  and  duty  of 
the  jury  to  draw  such  reasonable  inferences 
from  the  evidence  as  may  appeal  to  and 
satisfy  their  minds. — Thomas  v.  Visalia  Elec. 
R.  Co.,   169  Cal.  658,  147  Pac.  972. 

As  to  distinction  between  presumption 
and  Inference  discussed  in  95  Cent.  Law 
Journal  187,  205. 

2.  Construction  of  section— Presumption 
under  above  section  not  to  be  deduced,  ex- 
cept in  cases  named  in  section  1962,  post. — 
People  v.  Wong  Sang  Lung,  3  Cal.  App.  221, 
£4  Pac.  843. 

3.  Same— Provision  from  that  of  another 
state— Same  construction.— Provision  of  con- 
stitution, similar  to  that  of  other  states, 
legal  presumption  is  that  language  was  used 
with  reference  to  interpretation  put  upon  it 
by  courts  in  other  states. — Ex  parte  Liddell, 
93  Cal.  633,  636,  29  Pac.  251. 

4.  Court  can  not  changre  Inference— May 
declare  presumption. — While  under  our  con- 
stitution, which  prohibits  courts  from 
charging  upon  matter  of  fact,  a  court  can 
not  instruct  Jury  that  any  fact  is  an  "infer- 
ence" from  another  fact — as  an  inference  is 
denned  by  section  1960,  post, — court  is  au- 
thorized to  declare  presumption  of  law. — 
People  v.  Riley,  75  Cal.  98,  100,  16  Pac.  544. 

8.     Deed-— In  law  absolute  conveyance. — It 

is,  of  course,  the  universal  rule  that  pre- 
sumption of  law,  independent  of  proof,  is 
that  a  deed  is  what  it  purports  to  be,  viz., 
an  absolute  conveyance,  and  that  this  pre- 
sumption must  prevail  unless  evidence  to 
contrary  is  entirely  plain  and  convincing. — 
Wadleigh  v.  Phelps,  32  Cal.  Dec.  161,  167, 
87   Pac.   93. 

6.  Divorce— Baseless  charge  of  Infamous 
conduct  —  Suffering;. — Where  action  of  di- 
vorce on  ground  of  cruelty  from  charges  of 
pregnancy,  concealed  at  time  of  marriage, 
which  court  found  false,  charges  presumed 
to  have  had  their  natural  consequence,  and 
that  it  was  no  more  necessary  to  prove  that 
it  induced  suffering  than  to  prove  that  bod- 


ily   injury    is    followed   by    pain. — Haley    v. 
Haley.  2  Cal.  Unrep.  761,  14  Pac.  92,  93. 

7.  Error— Presumed     to     work     Injury. — 

Every  error  is  prima  facie  an  injury  to  party 
against  whom  it  is  made. — Jackson  v. 
Feather  R.  A  G.  W.  Co..  14  Cal.  18.  25; 
Gaines  v.  Fall,  15  Cal.  63;  Carpenter  v.  Wil- 
liamson, 25  Cal.  154,  167;  Lally  v.  Wise,  28 
Cal.  539;  Norwood  v.  Kenfleld.  30  Cal.  393; 
Rice  v.  Heath,  39  Cal.  609,  612;  Sweeney  v. 
Reilly,  42  Cal.  402;  People  v.  Murphy,  47  Cal. 
103;  Leonard  v.  Klngsley,  50  Cal.  628;  Ponce 
v.  McElvy,  51  Cal.  222;  People  v.  Furtado,  57 
Cal.  345,  347;  Duff  v.  Duff,  71  Cal.  513,  527. 
12  Pac.  570;  Cleary  v.  City  R.  Co..  76  Cal. 
240,  242,  18  Pac.  269;  Hausman  v.  Hausling, 
78  Cal.  283,  20  Pac.  670;  Storch  v.  McCain, 
85  Cal.  304,  308,  24  Pac.  639;  People  v.  Ah 
Own,  85  Cal.  580,  584,  24  Pac.  780;  felakely 
v.  Blakely,  89  Cal.  324.  326.  26  Pac.  1072; 
Thelin  v.  Stewart,  100  Cal.  372,  34  Pac.  861: 
People  v.  Richards,  136  Cal.  127,  128,  68 
Pac.  477. 

8.  Facts  not  constituting  crime  — Pre- 
sumed no  crime. — If  facts  stated  in  indict- 
ment are  true,  and  yet  do  not  constitute 
crime,  presumption  is  that  no  crime  haa 
been  charged. — People  v.  Simpton,  133  Cal. 
367,  369,  65  Pac.  834. 

9.  Fraud  —  Presumption  against  —  Evi- 
dence to  overcome. — It  may  require  more 
evidence  to  overcome  presumption  that  one 
has  not  committed  an  affirmative  or  posi- 
tive fraud  than  that  he  has  not  denied  an 
honest  debt.  It  is  obvious,  however,  that 
such  difference  should  be  called  to  attention 
of  jury,  if  at  all,  in  language  of  careful  dis- 
crimination, lest  they  should  be  led  to  belief 
that  mere  preponderance  of  evidence  will 
not  justify  verdict  of  guilty  of  fraud  in 
civil  case. — Bullard  v.  His  Creditors,  56  Cal. 
600,  605. 

10.  Instruction  as  to  presumption—  A b- 
tract. — Instruction  that  presumption  as  to 
measure  of  damages  is  disputable  (quaere 
whether  it  is)  purely  abstract  where  there 
is  no  evidence  tending  to  rebut  presumption, 
but  error,  if  any,  in  giving  it,  is  not  ground 
for  reversal,  where  it  does  not  appear  jury 
were  misled. — Hill  v.  Flnigan.  77  Cal.  267, 
279,  11  Am.  St.  Rep.  279,  19  Pac.  494~. 

11.  Same— "Is  presumed  to  be,"  intends 
lea-al  presumption. — The  expression  'Ms  pre- 
sumed to  be,"  indicates  that  it  was  intended 
to  establish  legal  presumption  to  operate, 
and  which  could  operate,  only  at  trial  of 
cause. — Tulley  v.  Tranor,  53  Cal.  274,  278. 

12.  Same  —  Jury  bound  by  presumption 
uncontroverted. — A  presumption  (unless  de- 
clared by  law  to-be  conclusive)  may  be  con- 
troverted by  other  evidence,  direct  or  in- 
direct,*but  unless  so  controverted,  Jury  are 
bound  to  find  according  to  presumption. — 
Estate  of  Bauer,  79  Cal.  304,  307,  21  Pac  759. 

See,   post,   S  1961   and   note. 

18.  Libelous  publication— Malice  rebut* 
table. — The  presumption  of  malice  in  fact 
from  libelous  character  of  publication  is  not 
conclusive    but    disputable,    and    defendant 
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had  right  to  rebut  it  by  any  proper  evidence. 
— Childers  v.  San  Jose  Mercury  Printing: 
&  Pub.  Co.,  105  Cal.  284,  291,  45  Am.  St.  Rep. 
40,  38  Pac.  903. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  9  48  and 
note  pars.  10-17, 

14.  Marriage  —  Validity   of   second. — The 

presumption  of  validity  of  second  marriage 
will  prevail  over  presumption  that  first  hus- 
band was  still  living:  and  undivorced,  where 
not  heard  from  for  four  and  a  half  years,  in 
absence  of  proof  that  first  husband  was  then 
living. — Hunter  v.  Hunter,  111  Cal.  261,  268, 
15  Am.  St.  Rep.  180,  31  L.  R.  A.  411,  43  Pac. 
756. 

15.  Pleading-  should  be  positive— Facts 
presumptively  known. — When,  from  nature 
of  fact  alleged,  it  must  be  presumptively 
within  knowledge  of  defendant,  answer 
should  be  positive,  one  way  or  the  other,  and 
a  denial  according  to  his  recollection  will 
be  considered  as  an  evasion. — San  Francisco 
Gas  Co.  v.  City  of  San  Francisco,  9  Cal.  453, 
465,  467:  Ord  v.  Uncle  Sam,  13  Cal.  370, 
372;  Kuhland  v.  Sedgwick,  17  Cal.  123,  127; 
Brawn  v.  Scott,  25  Cal.  189,  196;  Curnow  v. 
Happy  Valley  Blue  Gravel  A  Hydraulic  Co., 
68  Cal.  262,  265,  9  Pac.  149;  Loveland  v. 
Garner.  74  Cal.  298,  300,  15  Pac.  844;  Mul- 
cahy  v.  Buckley,  100  Cal.  484,  489,  35 
Pac.   144. 

See  note  70  Am.  Dec.  625,  629,  634. 

16.  Presumption  —  Definition  of.  —  Pre- 
sumption is  deduction,  which  law  expressly 
directs  to  be  made  from  certain  facts,  and, 
unless  controverted,  finding  must  be  accord- 
ing to  presumption. — Alferltz  v.  Arrlvillaga, 
J43  Cal.  646,  647,  77  Pac.  657. 

17.  Same— Implied  only  when  record  si- 
lent.— Presumption  which  law  implies  in 
support  of  Judgments  of  courts  of  general 
Jurisdiction,  arises  only,  with  respect  to 
Jurisdictional  facts,  concerning  which  the 
record  is  silent. — Lat,ta  v.  Tutton,  122  Cal. 
279.  282,   54  Pac.  844. 

18.  Same— Of  fact- Exclusive  province  of 
Jury. — Presumptions  of  fact  fall  within  ex- 
clusive province  of  Jury,  and  to  Instruct 
Jury  that  existence  of  one  fact  must  be  pre- 
sumed from  existence  of  another,  is  an  in- 
terference with  exclusive  province  of  Jury. 
— People  v.  Walden,  51  Cal.  588,  589;  Stone 
v.  Geyser,  Quartz  Mln.  Co.,  52  Cal.  315,  318; 
People  v.  Carrillo,  54  Cal.  63,  64;  People  v. 
Wong  Ah  Ngow,  54  Cal.  151,  153;  Helbing  v. 
Svea  Ins.  Co.,  54  Cal.  156,  158;  People  v. 
Mitchell,  55  Cal.  236,  238;  People  v.  Messer- 
amith,  61  Cal.  246,  248;  People  v.  Williams, 
73  Cal.  531,  534,  15  £>ac.  97;  Scott  v.  Wood, 
SI  Cal.  398,  405,  22  Pac.  871;  Kauffman  v. 
Maier,  94  Cal.  269,  283,  18  L.  R.  A.  124,  29 
Pac.   481. 

19.  Same— Presumption  of  law  need  not 
be  stated  nor  averred. — Henke  v.  Eureka 
Endowment  Assoc,  100  Cal.  429,  433,  34  Pac. 
1089. 

20.  Same  —  Same  —  The  most  reasonable 
that  cause  allows. — Every  system  of  law 
must,   from   necessity,   indulge   in  presump- 


tions in  certain  cases.  The  presumption  may 
be  arbitrary,  but  still  indispensable.  Ques- 
tions must  be  settled,  and  all  that  can  be 
done  is  to  adopt  most  reasonable  presump- 
tion that  case  allows;  and  as  presumptions 
must  be  indulged,  in  such  cases,  it  becomes 
most  important  that  some  certain  and  con- 
stant rule  should  be  adopted. — Ashbury  v. 
Sanders,  8  Cal.  62,  64. 

21.  Presumptions  conflict  ins;  —  That  Is 
adopted  which  maintains  Judgment. — Whip- 
ley  v.  Flower,  6  Cal.  630,  632. 

22.  Same—  Indulged  only  In  absence  of 
facts. — Presumptions  are  indulged  only  to 
supply  absence  of  facts.  There  can  be  no 
presumptions  against  ascertained  and  es- 
tablished facts. — Nieto  v.  Carpenter,  21  Cal. 
455,  489. 

23.  Public  land*— Deemed  all  have  passed 
from  government. — Presumption  raised  by 
statute  (Stats.  1856,  p.  54)  is  "that  all  lands 
in  this  state  shall  be  deemed  to  have  passed 
from  government  to  private  parties."  — 
Burdge  v.  Smith,  14  Cal.  380,  383;  Smith  v. 
Doe,  15  Cal.  101,  105. 

24.  Real    property— Right    of    possession 

of. — The  right  of  possession  of  real  estate 
is  founded  upon  doctrine  of  presumption. — 
Bequette  v.  Caulfleld,  4  Cal.  278,  279;  Conger 
v.  Weaver,  6  Cal.  548,  558;  Bird  v.  Lisbros, 
9  Cal.  1,  5. 

25.  Trust— Presumption  of  from  proof  of 
facts— Rebuttable. — A  presumption  of  trust 
arises  upon  proof  of  facts  upon  which  it  is 
predicated,  wlthput  further  proof  as  to  real 
intention  of  parties.  It  may  be  removed  or 
overcome  by  proof  that  between  party  ad- 
vancing money  and  grantee  no  trust  was  in- 
tended in  favor  of  former. — Tryon  v.  Hun- 
toon,  67  Cal.  325,  327,  7  Pac.  741. 

26.  Trustee— Competency  of  as  distribu- 
tee presumed. — Where  court  has  made  dis- 
tribution to  trustee,  it  will  be  presumed  in 
support  of  such  Judgment  that  distributee 
has  power  to  accept  and  was  a  person 
competent  to  act  as  trustee. — Kauffman  v, 
Foster,  3  Cal.  App.  741,  86  Pac.  1108. 

27.  Will— Intention  prevails  against  pre- 
sumption.— Wh^le  courts  will  presume  that 
testator  meant  to  deal  with  that  property 
only  over  which  he  had  power  of  testamen- 
tary disposition,  this  presumption  will  not 
prevail  against  unequivocal  Intention  ex- 
pressed In  will. — Estate  of  Smith,  108  Cal. 
115,  119,  40  Pac.  1037.  % 

II.  SPECIFIC    PRESUMPTIONS — 
INSTANCES — ALPHABETI- 
CALLY  ARRANGED. 

28.  Acceptance  of  arrant.  —  In  case  of 
adult  donee,  donation  to  his  advantage  pre- 
sumed accepted,  unless  contrary  appears. — 
Donner  v.  Palmer,  31  Cal.  500,  525;  De  Levil- 
lam  v.  Evans,  39  Cal.  120,  122,  123. 

29.  Account  of  executrix,  settled  and  es- 
tate delivered,  from  her  resignation. — Es- 
tate of  Allen,   78  Cal.   581,   584,   20  Pac.   679. 

80.  Acknowledgment,  notary  public  hav- 
ing no  recollection  of  the  particular  trans- 
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action,  his  certificate  state*  fact 

v.  Bornheimer,  48  Cal.  433,  435. 


81.  Adoption  of  child,  none  by  person 
with  whom  living*. — Estate  of  Romero,  75 
Cal.  379,  381,  17  Pac.  434. 

32.     Advancement,  from  deed  to  children, 

purchase  by  father. — Russ  v.  Mebius,  16  Cal. 
350,  366. 

88.  Adverse  possession.  In  subordination 
to  legal  title,  defendant  more  than  Ave 
years  in  possession,  unless  shown  otherwise. 
— Sharp  v.  Daugney,  33  Cal.  505,  512. 

84.  Same— All  coming  Into  possession,  af- 
ter action  of  ejectment,  come  in  under  de- 
fendant and  may  be  ejected  under  writ. — 
Huerstal  v.  Muir,  64  Cal.  450,  462,  2  Pac.  33. 

85.  Affidavit,  absence  of  venae  from,  not 
fatal,  if  contains  title  of  court  and  cause, 
usual  Jurat,  signature,  seal  and  certificate 
of  notary  public. — Reavis  y.  Cowell,  56  Cal. 
688,  689. 

86.  Agency  —  Assumption  of  authority 
prima  facie  evidence. — Kerr's  Cyc.  Civ.  Code, 
2d.  ed.,  9  2295  and  note  pars.  14-17,  21,  24-27; 
9  2309  and  note  par.  12;  9  2319  and  note 
par.  56. 

87.  Same  Continues,  former  agent  still 
acting;,  in  former  capacity. — Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  92334  and  note  par  8;  Quinn  v. 
Dresbach,  75  Cal.  169,  162,  7  Am.  St.  Rep. 
138,  16  Pac,  762. 

38.  Agent,    constructively    trustee,    uses 

money  of  estate  in  redemption  or  payments. 
—Be  Mallagh  v.  De  Mallagh,  77  Cal.  126,  128, 
19  Pac.  256. 

39.  Same— Continued  In  same  employ- 
ment, authority  continues. —  Hoskins  v. 
Swain,  61  Cal.  338,  341. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §9  2304- 
2326  and  notes. 

40.  Agreement  reduced  to  writing;,  ex- 
presses whole  contract,  any  other  intention 
excluded. — Brannan  v.  Mesick,  10  Cal.  94, 
104. 

41.  Agricultural  land*  possession  Is  proof 
of  ownership  against  trespasser. — Burdge  v. 
Smith,  14  Cal.  380,  383. 

42.  Alcade— Authority  to  make  grants, 
presumed. — Reynolds  v.  West,  1  Cal.  322, 
326. 

43.  Same— Deed  made  by  lawful  author- 
ity.— Hart  v.  Burnett,  15  Cal.  530,  574;  Payne 
v.  Treadwell,  16  Cal.  221,  227,  241. 

44.  Same— Same— They  were  of  municipal 
lands. — Welch  v.  Sullivan,  8  Cal.  166,  198: 
White  v.  Moses,  21  Cal.  34,  41;  Scott  v. 
Dyer,  54  Cal.  480,  434. 

45.  Same  —  Grant  fifteenth  September, 
1847,  was  by  authority  of  ayuntamiento. — 
Cohas  v.  Raisin,  3  Cal.  443,  453;  White  v. 
Moses,  21  Cal.  34,  40;  Scott  v.  Dyer,  54  Cal. 
430,  432-434  ;.Latham  v.  City  of  Los  Angeles, 
97  Cal.  514,  518.  25  Pac.  673.  See  Crespin  v. 
United  States,  168  U.  S.  208,  213,  42  L.  ed. 
438,  18  Sup.  Ct.  Rep.  53. 


Baldwin  46.     Aleade*s  record  correct,  complete, 

final  of  his  acta. — Donner  v.  Palmer,  SI  Cal. 

500,  525. 


47.     Alteration — In  wrltla 

Am.  St.  Rep.  129. 


note  86 


48.  Sai 

only  as  to  printed  matter.  It  was  prior  to 
execution  of  contract. — Corcoran  v.  Doll,  82 
Cal.  82,  89;  Bank  of  Cass  County  v.  Morri- 
son, 17  Neb.  341,  344,  52  Am.  Rep.  417,  22 
N.   W.   782. 

49.  Ancient  deeds,  when  admissible. — See 

note  9  Am.  St.  Rep.  302. 

50.  Appeal. — None  a  grains  t  the  record. — 
Seaver  v.  Cay.  9  Cal.  564,  665. 

51.  Same— Right  of,  always  from  doubt- 
ful clauses  affecting;  It. — San  Francisco  v. 
Certain  Real  Estate,  42  Cal.  513,  518. 

52.  Appearance,  none  when  defendant   is 

not  regularly  served  with  summons  and  has 
not  waived  summons. — Norblett  v.  Far  well  r 
38  Cal.  155,  157. 

58.  Arbitrators,  giving;  reasons.  Intended 
to  decide  according;  to  low.— Muldron  v. 
Norris,  2  Cal.  74,  77. 

84.  Article  manufactured  and  sold,  deliv- 
ery where  made. — Byrum  v.  Stockton  Com- 
bined Harvester  A  Agricultural  Works,  91 
Cal.   657,   659,    27   Pac.   1098. 

65.  Assessment— For  sewer  made  in  pro- 
portion to  benefits. — Harvey  v.  Benson,  113 
Cal.  314,   45  Pac.  687. 

56.  Same— Of  taxes,  was  subsequent  to 
survey. — Palmer  v.  Boling,  8  Cal.  384,  389. 

57.  Assessment-book,  or  delinquent  list, 
or  certified  copy,  evidence  of  assessment, 
property,  delinquency,  amount  due,  and  law 
complied  with. — Kerr's  Cyc.  Pol.  Code,  2d 
ed.,  9  3789  and  note  par.  1. 

58.  Assignment  for  benefit  of  creditors, 
power  to  sell  on  credit,  evidence  of  fraud. — 

Billings  v.  Billings,  2  Cal.  107,  113. 

58.  Attachment— Return  that  officer  duly 
levied  same,  though  defective  in  not  stating: 
acts  done  in  making:  service,  writ  was  duly 
executed. — Ritter  v.  Scannell.  11  Cal.  238. 
248;  Porter  v.  Pico,  55  Cal.  165,  172,  Davis 
v.  Baker,  72  Cal.  494,  498,  14  Pac.  102;  Brusle 
v.  Gates,  80  Cal.  462,  468,  22  Pac.  284. 

58a.     Same — Sheriff's  return  stated  all  he 

did  toward  making  service  of  the  writ,  and 
requisite  acts  not  appearing  service  not 
valid. — Sharp  v.  Baird,  43  Cal.  577,  580; 
Brusie  v.  Gates.  80  Cal.  462,  467,  22  Pac.  284. 

•0.  Attorney— Action  Instituted  with  con- 
sent of  plaintiff  and  can  not  be  dismissed  on 
showing  by  defendant*  that  plaintifT  dx>es 
not  desire  to  maintain  it. — Boston  Tunnel 
Co.  v.  McKenzie,  67  Cal.  485.  487,  8  Pac.  22. 

See  note  87  Am.  Dec.  167. 

60a.     Same— Appearing;  for  defendant,  he 

was    authorized. — Turner    v.    Caruthers,    17 
Cal.  481,  433;  Hayes  v.  Shattuck,  21  Cal.  51, 
64;  Clark  v.  Willett,  35  Cal.  534,  540;  Pacific 
Pav.  Co.  v.  Vizelieh,   141  Cal.   4,    8,   74  Pac 
352. 


Tlt.II,Ck.V.] 


SPECIFIC    PRESUMPTIONS— INSTANCES, 


§1959 


•9b.     Same— Apneared  to  oppose  and  not 

to  consent  to  Judgment  against  his  client. 
— Borkheim  v.  North  British  &  Mercantile 
Ins.  Co.,  88  Cal.  623,  627. 


lerlno,  5  Cal.  Unrep.  101.  41  Pac.  14;  Larra- 
bee  v.  Cloverdale,  131  Cal.  96,  99,  63  Pac.  143. 


Same  Changing  sides  on  subsequent 
trial*  Injur  has  resulted  to  client. — Weide- 
kind  v.  Tuolumne  County  Water  Co.,  74  Cal. 
386,  889.  19  Pac.  173. 

61.  Same— Habitually  employed  by  agent 
of  absent  defendant,  paid  out  of  funds  of 
defendant  who  habitually  left  conduct  of 
suits  to  ag*ent,  that  his  appearance  was  by 
authority. — Garrison  v.  McGowan,  48  Cal. 
592,  600;  Hunter  v.  Bryant,  98  Cal.  247,  261, 
33  Pac  61. 

62.  Ball*  on  motion,  to  admit  to*  defendant 
is  guilty  of  offense  charged  upon  finding  an 
indictment  against  him. — Ex  parte  Ryan,  44 
Cal.  665,  668;  Ex  j>arte  Duncan,  63  Ca,L  410, 
411;  Ex  parte  Duncan,  54  Cal.  75,  80. 

See  note  87  Am.  Dec.  364. 

68.  Bailee,  person  receiving  property  pur- 
suant to  order  of  decedent. — Estate  of  Rath- 
geb,  125  Cal.  802,  57  Pac.  1010. 

64.  Bailment*  conversion,  or  loss  through 
negligence,  from  failure  to  return. — Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  9  1895  and  note  pars. 
2,  5. 

69.  Ballots  marked  at  trial,  in  same  con- 
dition as  when  court  ordered  clerk  to  seal 
them  up  and  take  care  of  them. — Jennings 
v.  Brown,  109  Cal.  290,  41  Pac.  1086. 

66.  Bill  of  exchange— Dishonored*  not  ac- 
cepted within  twenty-four  hours  after  pre- 
sentment for  acceptance. — Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  {§  3217,  3230  and  notes;  Him- 
melmann  v.  Hotallng,  40  Cal.  Ill,  114,  6  Am. 
Rep.   600. 

67.  Same  — Having    reached    destination 

defendant  had  notice  of  payment  in  double 
the  time  of  its  transit. — Weaver  v.  Page,  6 
Cal.  681. 

68.  Board  of  trade,  none  that  it  will  not 
give  member  fair  trial. — Green  v.  Board  of 
Trade,  174  111.  585,  49  L.  R.  A.  365,  51  N.  E. 
599. 

69.  Bond,  complaint  omitting  name  of 
principal  from  copy,  a  clerical  error. — Men- 
docino Co.  v.  Morris,  32  Cal.  145,  148. 

70.  Book,  documents  or  papers.  Inspection 
or  copy  of  which  Is  refused,  presumption  by 
Jury,  see,  ante,  §  1000  and  note. 

71.  Bottomry,    necessity    for    supplies. — 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  9  3019  and  note 
pars.  38-59. 

72.  Same— No  rote  of  Interest  In  bond, 
bears  marine  Interest. — Davis  v.  Soelberg, 
24  Wash.  308,  64  Pac.  640.  See  The  Mary,  1 
Paine  C.  C.  671,  16  Fed.  Cas.  938. 

78.  Boundary— By  road  or  street  owner 
owns  to  center. — See  Kerr's  Cyc.  Civ.  Code, 
3d  ed.,  |  881  and  note,  Weyl  v.  Sonoma  Val- 
ley R.  Co..  69  Cal.  202,  206,  10  Pac.  510; 
Alameda  Macadamizing  Co.  v.  Williams,  70 
Cal.  684,  540,  12  Pac.  530;  Fraser  v.  Ott,  95 
Cal.   661,  666,   30  Pac.   793;   Blgelow  v.  Bal- 


74.  Same  —  By  water,  was  high- water 
mark. — Long*  Beach  Land  &  Water  Co.  v. 
Richardson,  70  Cal.  206,  209,  11  Pac.  695. 

75.  Same— Lines,  survey  runs  In  straight 
line  between  points  mentioned,  unless  some- 
thing therein  to  cause  course  to  deviate.— 
Chipley  v.  Farris,  45  Cal.  527,  540. 

76.  Breach  of  agreement  to  transfer  real 
or  personal  property,  rule  as  to  relief  for, 
differs. — See  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
§  3387  and  note. 

77.  Building-contract,  from  absence  of 
sidewalk,  paint  on  building,  eave  troughs, 
or  water  closets,  original  plans  did  not  in- 
clude them. — Santa  Monica  Lumber  &  Mill 
Co.  v.  Hege,  119  Cal.  376,  51  Pac.  555. 

78.  Capitol,  removal  of,  to  Vallejo,  none 
that  legislature  intended  unwise  act. — Peo- 
ple ex  rel.  Vermule  v.  Bigler.  5  Cal.  23,  28. 

79.  Carrier  of  messages,  loss,  from  defect 
In  Instrument  or  Incompetence. — Hart  v. 
Western  Union  Tel.  Co.,  66  Cal.  579,  590,  66 
Am.  Rep.  119,  6  Pac.  637,  4  Pac.  657. 

80.  Character  ordinarily  fair,  and  not 
open  to  assault,  until  defendant  has  invited 
attack  by  arraying  evidence  in  its  support. 
— People  v.  Fair,  43  Cal.  137,  151:  People  v. 
Wallace,  89  Cal.  158.  162,  26  Pac.  650;  People 
v.  Cowgill,  93  Cal.  596,  29  Pac.  228;  Thomp- 
son v.  State  Cr.  App.  341;  Spurr  v.  United 
States,  87  Fed.  701,  714. 

81.  Check— Consideration  1m  rebuttable. — 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  5  3265a  and 
note  par.  9;  Fuller  v.  Hutch ings,  10  Cal. 
523,  526,  70  Am.  Dec.  746. 

82.  Same— Drawn  In  payment  money  due 
from  drawer  to  payee. — Headley  v.  Reed,  2 
Cal.    322,   325. 

83.  Children  born  In  wedlock  conclusively 
legitimate. — Kerr's  Cyc.  Civ.  Code.  2d  ed., 
85  193-195  and  notes;  Estate  of  Romero, 
75  Cal.  379,  381,  17  Pac.  434;  Estate  of  Mills, 
137  Cal.  298,  800,  92  Am.  St.  Rep.  175,  70 
Pac.   91. 

84.  Claim  against  state,  board  of  exami- 
ners acted  on  all  facts  on  face — Kerr's  Cyc. 
Pol.  Code,  2d  ed.,  9  660  and  note  par  10. 

85.  Collision — Of  street-cars. — See  note 
50  Am.  Rep.  553. 

86.  Same— Of  vessels,  wilful  default,  from 
breach  of  rules  of  navigation. — Kerr's  Cyc. 
Civ.  Code,   2d  ed.,   9§971,  «972. 

87.  Common  carrier  —  Law  presumes 
against,  save  Injury  appears  impossible  by 
human  means. — Kerr's  Cyc  Civ.  Code,  2d  ed.f 
9  2194  and  note;  Agnew  v.  Steamer  Contra 
Costa,  27  Cal.  425,  431,  87  Am.  Dec.  87. 

See  notes  92  Am.  Dec.  56:  97  Am.  Dec.  408, 
411;  2  Am.  St.  Rep.  600;  37  Am.  St.  Rep.  639. 

88.  Same— Of  passengers,  employees  use 
ordinary  prudence. — Robinson  v.  Western 
Pac.  R.  Co.,  48  Cal.  409,  421:  Franklin  v. 
Southern  Cal.  M.  R.  Co.,  85  Cal.  C3,  70,  24 
Pac.  723:  Benson  v.  Central  Pac.  R.  Co.,  98 
Cal.  45,  60,  32  Pac.  809. 
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88.  Same—  Same— Negligence  from  burst- 
ing boiler* — In  re  California  Nav.  &  Imp. 
Co.,  110  Fed.  670. 


90.  Same— Same— -Same— From  defect  of 
machinery  or  appliances— overcome  by  evi- 
dence sufficient  to  balance  presumption,  not 
to  overcome  It. — Scott  v.  Wood,  81  Cal.  398, 
22  Pac.  871;  Patterson  v.  San  Francisco  A 
S.  M.  E.  R.  Co.,  147  Cal.  178,  81  Pac.  531. 

91.  Same— Same— Same— From  overturn- 
ing- stage  coach. — Boyce  v.  California  Stage 
Co.,  25  Cal.  460.  468. 

See  note  43  Am.  Rep.  74. 

02.  Same  —  Same  —  Same— From  running 
cars  at  unusual  and  dangerons  speed. — Mit- 
chell v.  Southern  Pac.  R.  Co.,  87  Cal.  62,  72, 
11   L.   R.  A.   130,    25   Pac.   245. 


03.  Same— Same— Same  From  want  of 
necessary  means  of  safety. — Griffith  v.  Cave, 
22  Cal.  535,  537,  83  Am.  Dec.  82. 

04.  Same— Same— Same— Injury  by  man- 
agement of  defendant. — Bush  'v.  Barnett,  96 
Cal.  202,  203,  31  Pac.  2;  McCurrie  v.  Southern 
Pac.  Co.,  122  Cal.  568.  661,  55  Pac.  324;  Bab- 
cock  v.  Los  Angeles  T.  Co.,  128  Cal.  173,  178, 
60  Pac.  780:  Osgood  v.  Los  Angeles  Traction 
Co.,  137  Cal.  280,  283,  92  Am.  St.  Rep.  171, 
70   Pac.   169. 


05.  Same— Same— Same— None  from  act 
of  fellow  employee  as  against  positive  alle- 
gations.— Brown  v.  Central  Pac.  R.  Co.,  68 
Cal.  171,  173,  7  Pac.  447,  8  Pac.  828. 


96.     Same— Same— Same— None  from 

Injury  to  passenger. — Mitchell  v.  Southern 
Pac.  R.  Co.,  87  Cal.  62,  72,  11  L.  R.  A.  1301, 
25  Pac.   245. 

See  note  22  Am,  St.  Rep.  789. 

07.  Same  —  Same  —  Same  —  None  noon 
pleadings,  before  proof  of  Injury. — Yaeger 
v.  Southern  Cal.  R.  Co.,  5  Cal.  Unrep.  870, 
51    Pac.   190,    194. 

08.  Same  —  Same  —  Same— Passenger  In- 
jured by  instrumentality  used  by  defendant 
in  prosecution  of  his  business,  it  occurred 
by  negligence  of  coachman. — Dinnigan  v. 
Peterson,  3  Cal.  App.  764,  87  Pac.  218. 

09.  Same  —  Same  —  Same— Probabilities, 

two  defendants  Independent  agencies. — Har- 
rison v.  Sutter  St.  R.'  Co.,  134  Cal.  549,  552, 
55   L.   R.   A.    608,    66   Pac.   787. 

100.  Same  —  Same— Same— Regardless  of 
fact  Injury  may  have  been  caused  by  other 
agency. — Osgood  v.  Los  Angeles  T.  Co.,  137 
Cal.  280,  283,  92  Am.  St.  Rep.  171,  70  Pac. 
169.  See  notes  35  Am.  Dec.  201;  43  Am.  Dec. 
355;  6  Am.  St.  Rep.  795. 

101.  Same  —  Same  —  Same— Verdict,  sus- 
tained by  all  presumptions. — Lynn  v.  South- 
ern Pac.  Co.,  103  Cal.  7,  14,  24  L.  R.  A.  710, 
36   Pac.   1018. 

102.  Common  law— Exists  In  those  states 
originally  colonies  of  England,  or  carved 
therefrom. — Norrls  v.  Harris,  15  Cal.  226, 
252. 

103.  Same— In  force  In  other  states,  un- 
less contrary  shown. — Thompson  v.  Monro w. 


2   Cal.    99,   100;   Flagg  v.  Baldwin,   38  N.  J. 
Eq.  (11  Stew.)   219,  223,  48  Am.  Rep.  308. 

See  notes  59  Am.  Dec.  633;  89  Am.  Dec. 
673;  13  Am.  St.  Rep.  292;  34  Am.  St.  Rep. 
258;  45  Am.  St.  Rep.  549. 

104.  Community  property,  all  acquired 
during  marriage  by  either  husband  or  wife. 
— Smith  v.  Smith,  12  Cal.  216.  73  Am.  Dec. 
533  and  note  537;  Burton  v.  Lies,  21  Cal.  87. 
91;  Landers  v.  Bolton,  26  Cal.  546;  Fuller  v. 
Ferguson,  26  Cal.  546;  Ramsdell  v.  Fuller. 
28  Cal.  42,  87  Am.  Dec.  103;  Morgan  v.  Lones. 
78  Cal.  58,  62,  20  Pac.  248.  See  note  86  Am. 
Dec.  626;  Kerr's  Cyc.  Civ.  Code.  2d  ed.,  §  164 
and  note. 

105.  Same  Conveyance  to  either  spouse, 
presumption  rebuttable. — Kerr's  Cyc.  Civ. 
Code.  2d  ed.,  9  164  and  note  Part  VI. 

100.  *  Same  — From  possession  by  either 
spouse. — Kerr's  Cyc.  Civ.  Code,  2d  ed.,  5  164. 
note  pars.  47-61. 

107.  Same— Improvements  are.  made  dur- 
ing existence  of  community. — Smith  v. 
Smith,  12  Cal.  216,  217,  224.  73  Am.  Dec.  533: 
Pixley  v.  Huggins,  15  Cal.  128,  131;  Mc- 
Donald v.  Badger,  23  Cal.  394,  398,  83  Am. 
Dec.  126. 

See  notes  86  Am.  Dec.  632-642:  89  Am. 
Dec.  204. 

106.  Same— None  from  deed  of  husband  it* 
wife. — Kerr's  Cyc.  Civ.  Code,  2d  ed.,  {  164  and 
note  Part  VI. 

100.  Condemnation  proceedings,  owner* 
ship  from  possession. — Sacramento  Valley 
R.  Co.  v.  Moffatt,  7  Cal.  577,  579. 

110.  Conditions  concurrent  and  mutual, 
when  contract  Axes  no  time. — Beau  champ  v. 
Archer,    58   Cal.   431,    434,    41   Am.   Rep.   266. 

111.  Conditions  precedent,  none  of  per* 
formance,  from  possession  or  lapse  of  time. 

— People  ex  rel.  Love  v.  Center,  66  Cal.  551, 
660,  5  Pac.  263,   6  Pac.   481. 

112.  Consideration— From  written  Instru- 
ment.— Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §  1614 
and  note. 

118.  Same— Conveyance  absolute,  made 
upon  adequate. — Austin  v.  Pulschen,  112  Cal. 
528,  44  Pac.  788. 

114.  Same— Good  and  sufficient,  for  note 
by  husband  to  wife. — Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  9  1605  and  note  par.  204;  Dimond  v. 
Sanderson,  103  Cal.  97,  101,  37  Pac.  189. 

115.  Same— Sufficient,  repels  assumption 
of  advantage. — Kerr's  Cyc.  Civ.  Code,  2d  ed., 
9  1614  and  note  pars.   21-26. 

116.  Constitution,  Journals  of  legislature 
silent  upon  observance  of  requirement  of, 
none  that  it  was  omitted. — Hale  v.  McGet- 
tigan,  114  Cal.  112.  45  Pac.  1049. 

117.  Same  —  Provision  that  "every  set 
shall  embrace  but  one  subject,  which  sub- 
ject shall  be  expressed  in  its  title."  the 
language,  same  as  in  other  constitutions, 
to  be  interpreted  as  theirs. — Ex  parte  Lid- 
del,  93  Cal.  633,  636,  29  Pac.   251. 
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118.     Continuance,     presumption     of. — See 

note  50  Am.  Rep.  297. 

118.     Contract,   against   the   Invalidity   of. 

— Herriman  v.  Menzies,  115  Cal.  16,  56  Am. 
St.  Rep.  82,  35  L.  R.  A.  318,  44  Pac.  660,  46 
Pac.  730;  Bargen  v.  Friable,  125  Cal.  168,  57 
Pac.  784. 

120.  Same— Meaning-    of    words    attached 

In  one  part,  same  wherever  used. — Saun- 
ders v.  Clark,  29  Cal.  299,  305. 

121.  Same  —   None     against      validity. — 

Saunders  v.  Clark,  29  Cal.   299,  304. 

122.  Same  —  Rescission,    court    Imposing; 

condition*  Justified. — Chicago  Clock  Co.  v. 
Tobin,  123  Cal.  377,  378,  55  Pac.  1007. 

123.  Same— Revision  of,  Intention  of  par- 
ties equitable. — Kerr's  Cyc.  Civ.  Code,  2d 
ed.,  §  3400. 

124.  Same— Uncertainty  In,  caused  by 
promisor. — Kerr's  Cyc.  Civ.  Code,  2d  ed., 
S  1654. 

125.  Same— Written,  contains  every  ma- 
terial Item  and  term. — Harrison  v.  McCor- 
mlck,  89  Cal.  327,  330,  23  Am.  St.  Rep.  469, 
86  Pac.  830. 

128,  Contribution,  parties  are  equally  li- 
able.— Bunker  v.  Osborn,  132  Cal.  480,  482, 
64    Pac.  853. 

127.  Conversion     of     personal     property, 

detriment  from,  specified. — Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  §3336  and  note  pars.  34,  55; 
and  S  3337. 

128.  Conveyance  hy  executor,  certified 
copy  evidence  of  correctness  of  proceed- 
ings.— See,  ante,   §  1601. 

128.  Corporation  —  Assessment  —  None 
that  It  was  legal. — Ho  gran  v.  pacific  En- 
dowment League,  99  Cal.  248,  258,  33  Pac. 
924. 

13D.  Same  —  Same  —  Nome  that  It  was 
made  fraction  of  day  prior  to  purchase.— 
San  Gabriel  Valley  Land  &  Water  Co.  v. 
Dennis,  4  Cal.  Unrep.  272,  34  Pac.   441. 

131.  Same— Authority  exercised  by  ©Ul- 
cers was  properly  delegated  to  them. — San 
Francisco  Gas  Co.  v.  City,  etc.,  San  Fran- 
cisco, 9  Cal.   453,  471. 

182.  Same — By-laws,  none  that  will  re- 
main unchanged. — Supreme  Lodge  K.  P.  v. 
Knight.  117  Ind.  489,  3  L.  R.  A.  409,  20  N.  E. 
479;  Wist  v.  Grand  Lodge  A.  O.  U.  W.,  22 
Oreg.  271.  29  Am.  St.  Rep.   603,   29  Pac.  610. 

133.  Same— Contracts  of,  not  on  their 
face  necessarily  beyond  scope  of  authority, 
are  valid. — Brown  v.  Board  of  Education, 
103  Cal.  531,  534,  37  Pac.  503;  Deane  v.  Gray 
Bros.  Artificial  Stone  Pav.  Co.,  109  Cal.  433, 
435,  42  Pac.  443. 

184.  Same  —  Instruments  bearing  com- 
mon seal  of,  and  signatures  of  proper  offi- 
cers proved,  officers  did  not  exceed  their 
authority. — Southern  Cal.  C.  Assoc,  v.  Bus- 
tamente,  52  Cal.  192,  196;  Schellard  v.  Eel 
River  S.  Nav.  Co.,  70  Cal.  144,  146,  11  Pac. 
590;  Crescent  City  W.  L.  Co.  v.  Simpson,  77 
Cal.  286,  290,  19  Pac.  426;  Vaca  Valley  & 
C.   L.    R.    v.   Mansfield,    84    Cal.    660,    566,    24 


Pac.  145;  Underbill  v.  Santa  Barbara  L.  B. 
&  I.  Co.,  93  Cal.  300,  314,  28  Pac.  1049. 

135.  Same—- Law  passed  for  special  bene- 
fit   of,    was    asked    for    and    accepted    by. — 

Spring  Valley  Watlr  Works  v.  City,  etc., 
San  Francisco,  22  Cal.  434,  442. 

180.  Same — Notice  of  directors'  meeting, 
duly  given. — Granger  v.  Original  E.  M.  & 
M.  Co.,  59  Cal.  678,  681,  682;  Stockton  C.  H. 
&  A.  W.  v.  Houser,  109  Cal.  1,  9,  10,  41  Pac. 
809. 

187.  Same— Omeers  have  power  to  do  all 

usual  acts. — McKiernan  v.  Leuzen,  56  Cal. 
61,  63,  64;  Jennings  v.  Bank  of  Cal.,  79  Cal. 
323.  328,  12  Am.  St.  Rep.  145,  5  L.  R.  A.  233, 
21   Pac.  862. 

188.  Same  — Power  to  acquire  or  hold 
stock:  in  other  companies,  none  against. — 
Evans  v.  Bailey,  66  Cal.  112,  113,  4  Pac. 
1089;  Stockton  Sav.  Bank  v.  Staples,  98  Cal. 
189,  192,  32  Pac.  936;  Kennedy  v.  Cal.  Sav. 
Bk.,  101  Cal.  495,  497,  40  Am.  St.  Rep.  69, 
35  Pac.   1039. 

188.  Same— Ratification— By,  from  acts 
of    directors    and    from    circumstance*,    as 

long  acquiescence  in  acts  beneficial,  with 
knowledge  of  other  material  facts,  and 
even  without  evidence — Underhlll  v.  Santa 
Barbara  L.  B.  &  I.  Co.,  93  Cal.  300,  312,  28 
Pac.   1049. 

140.  Same— Same— Of  contract  by  presi- 
dent, made  by  board  of  trustees  after  full 
consideration  and  Inquiry. — Blen  v.  Bear 
River  &  A.  W.  &  M.  Co..  20  Cal.  602,  613. 

141.  Same— Sales  of  stock  for  assess- 
ments, certified  copies  of  affidavits  of  pub- 
lication, evidence  of  contents. — Kerr's  Cyc. 
Civ.   Code,   2d  ed.,   §  348. 

142.  Same  —Seal  —  Affixed    by    secretary, 

was  affixed  by  proper  authority. — Underbill 
v.  Santa  Barbara  L.  B.  &  I.  Co..  93  Cal.  300, 
314,  28  Pac.  1049;  Purser  v.  Eagle  Lake  L. 
&  I.  Co.,  Ill  Cal.  139,  142,  43  Pac.  523;  An- 
dres v.  Fry,  113  Cal.  124,  127,  45  Pac.  534; 
Mills  v.  Boyle  M.  Co.,  132  Cal.  95,  97,  64 
Pac.  122;  Reld  v.  Clay,  134  Cal.  207,  213,  66 
Pac.    262. 

148.  Same  Same— Affixed  to  an  instru- 
ment, which  purports  to  be  corporate  seal, 
is  genuine.— Burnett  v.  Lyford,  93  Cal.  114, 
117,   28   Pac.   866. 

144.  Same— Stock,  It  has  none  of  Its  own 
to  sell. — Kerr's  Cyc.  Civ.  Code.  2d  ed..  88  343, 
344  and  notes;  California  Sugar  M.  Co.  v. 
Schafer,  57  Cal.  396,  398. 

145.  Same  —  Under  charter  granted  on 
condition  that  condition  has  been  fulfilled. 
— Spring  Valley  Water  Works  v.  City,  etc., 
San  Francisco,   22  Cal.   434,  441. 

146.  Same— Real  estate.  It  has  power  to 
purchase  and  hold. — Natoma  W.  &  M.  Co.  v. 
Clarkin,  14  Cal.  543,  544,  552;  Hagar  v. 
Board  of  Supervisors,  47  Cal.  222,  227;  Evans 
v.  Bailey,  66  Cal.  112,  118,  4  Pac.  1089;  Peo- 
ple v.  La  Rue,  67  Cal.  526.  531,  8  Pac.  84; 
Stockton  Sav.  Bank  v.  Staples,  98  Cal.  189, 
192,  32  Pac.  936;  Granite  G.  M.  Co.  v.  Magin- 
ness,  118  Cal.  131,  138,  50  Pac  269. 
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147.  Same  —  Tot©    authorising    president 

to  employ  plaintiffs,  from  acceptance  of 
benefits. — Pixley  v.  Western  Pac.  R-  Co.,  33 
Cal.  183,  193. 

148.  County  omcer,  mo  statutory  prefer- 
ence over  other  creditors. — People  v.  Wil- 
liams,  8    Cal.    97,    100. 

14V.     Covrt      of      general      Jurisdiction. — 

Every  presumption  is  in  favor  of. — Fox  v. 
Townsend,  149  Cal.  659,  87  Pac.  82. 

100.  Same— If  record  silent  as  to  what 
was  done  in  respect  to  some  material  mat- 
ter, what  ought  to  have  been  done  was 
done.— Hahn  v.  Kelly,  84  Cal.  391,  405,  94 
Am.  Dec.  742. 


1*8.     Same  — Murder,     every     killing      Is. 

save  as  to  degree. — People  v.  Belencia,  21 
Cal.  544,  546;  People  v.  King,  27  Cal.  507. 
514,  87  Am.  Dec.  100. 


151.  Same— In  favor  of  action  of,  in  dis- 
missing an  action. — See,  ante,  9  581  and 
note  par.  215. 

162.     Same— Regularity   of   proceedings^- 

People  v.  Barbour,  9  Cal.  230,  234;  People 
v.  Robinson,  17  CaL  363,  371. 

188.  Criminal  law— Appeal,  with  Indorse- 
ments on  notice,  that  it  was  filed  on  cer- 
tain day  and  service  admitted  underneath, 
service  was  made  on  day  of  filing. — People 
v.  Ah  Yute,  56  Cal.  119,  120. 

154.  Same— Burglary  of  house  of  H. 
Wempe,  witness,  a  son,  testified  that  his 
father  owned  the  house,  in  absence  of  evi- 
dence of  first  name,  Jury  could  presume 
father's  name  was  Wempe. — People  v.  Mc- 
Gilver,  67  Cal.  65,  56,  7  Pac.  49. 

155.  Same— Character   of   defendant   was 

of  ordinary  fairness  in  the  traits  involved 
In  the  crime. — People  v.  Johnson,  61  Cal. 
142,  143. 

150.  Same— Corporation  or  joint  stock 
association. — Absent  director  assented  to 
recorded  proceedings,  unless  dissent  en- 
tered.— Kerr's  Cyc.  Pen.  Code.  2d  ed.f  |  570. 

157.  Same — Same — Director— Has  knowl- 
edge of  Its  affair*. — Kerr's  Cyc.  Pen.  Code, 
2d  ed.,   9  568. 

158.  Same — Same  —  Same  —  Present,  an- 
aented  to  proceeding  unless  dissent  entered. 
— Kerr's  Cyc.   Pen.  Code,   2d  ed.,   S  569. 

150.  Same— Examination  was  before  Jus- 
tice, where  indorsement  on  complaint  sub- 
stantially in  accordance  with  statute,  and 
no  deposition  taken. — People  v.  Smith,  59 
Cal.  365,  367;  People  v.  Hope,  62  Cal.  291, 
293;  People  v.  Whitely,  64  Cal.  211,  27  Pac. 
1104. 

100.  Same— Forgery,  proof  what  witness 
testified  at  former  trial,  not  being  in  rec- 
ord, it  worked  no  Injury  to  defendants. — 
People  v.   Brotherton,   47  Cal.   388,   401. 

101.  Same— Intention— Prom  act  proved 
to  have  been  done  by  accused. — People  v. 
Harris,   29   Cal.   678.   681. 

100.  Same— Killing  Intended,  If  defend- 
ant fired  a  loaded  pistol  at  deceased  and 
killed  him. — People  v.  Hunt.  59  Cal.  430, 
433;  People  v.  Langton,  67  Cal.  427,  428,  7 
Pac.  843. 


104.  Same— Ownership  of  personal  prop- 
erty, In  trial  for  larceny  or  robbery,  in 
person  from  whom  taken. — People  v.  Nel- 
son, 56  Cal.  77,  82. 

105.  Same  — Sanity  of  defendant,  until 
contrary  shown. — People  v.  Myers.  20  Cal. 
618,  519;  People  v.  McNulty,  93  Cal.  427,  26 
Pac.  597,  29  Pac  61. 

100.  Custom  of  business,  contracting  In- 
surance cosnpenies,  familiar  with,  and  can- 
tracted  with  reference  thereto. — Union  Ins. 
Co.  v.  American  Fire  Ins.  Co.,  107  Cal.  327. 
48  Am.  St.  Rep.  140,  £8  L.  R.  A.  692,  40  Pac. 
431. 

107.  Damages,       defendant       aware      of, 

which  necessarily  result  from  acts  done. — 
Tread  well  v.  Whittier,  80  Cal.  674,  579,  13 
Am.  St.  Rep.  175,  5LR.A.  498,  22  Pac.  266. 

108.  Dangerous  agency,  electricity,  none 
that  public  knew  enough  of  its  nature  to 
avoid  danger. — Oirandi  v.  Electric  Imp.  Co.. 
107  Cal.  120,  48  Am.  St.  Rep.  114,  28  L.  R.  A. 
696,  40  Pac.  108. 

100.  Death,  when  person  not  heard  of 
for  seventeen  years  by  his  wife. — Garwood 
v.  Hastings,  38  Cal.  216,  223;  contra 
(Sprague,  J.,  dissenting),   230. 

170.  Debtor  practically  abandoning  prop- 
erty to  creditors,  that  desire  is  property  go 
to  creditors  according  to  respective  rights. 
— Staples  v.  May,  87  Cal.  178,  190,  25  Pac 
846. 

See,  ante,  §  668  and  note  par.  66. 

171.  Deceit,  not  presumed. — Champion  v. 
Woods,  79  CaL  17,  21,  12  Am.  St.  Rep.  126. 
21  Pac.  634. 

172.  Decision,  all  the  facts  In  the  record, 
bearing  on  points  decided,  have  received 
due  consideration. — Mulford  v.  Estudillo,  32 
Cal.  131,  138. 

173.  Dedication  to  public  after  long- 
continued,  adverse  use,  conclusive  of  knowl- 
edge and  acquiescence,  and  not  a  mere 
license. — Schwerdtle  v.  Placer  Co.,  108  CaL 
589,   41   Pac.    448. 

174.  Deed  or  grant— Acceptance  of,  by 
grantees. — De  Levfllaln  v.  Evans.  39  Cal. 
120,  123;  Donner  v.  Palmer.  31  Cal.  500; 
Hibberd  v.  Smith,  67  Cal.  547.  559,  560,  4 
Pac.   473,   8   Pac.   46. 

175.  Same— -Assent  to  delivery  because 
for  benefit  of  grantee,  not  in  absence  of 
proof  of  payment  of  consideration. — Hib- 
berd v.  Smith,  67  CaL  647,  557,  4  Pac.  473,  8 
Pac.  46. 

170.  Same  — By  attorney  not  within 
power,  there  Was  no  ratification  without 
knowledge. — Dupont  v.  Wertheman,  10  Cal. 
354,  368;  Frink  v.  Roe,  70  Cal.  296,  311,  11 
Pac.  820;  Maze  v.  Gordon,  96  Cal.  61,  66,  30 
Pac.  962. 
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ITT.  Same  —  Character  of.  If  necessary 
for  appellate  court.  In  support  of  judgment, 
it  was  in  fee  with  full  covenants  of  war. 
ranty. — Walbridge  v.  Ellsworth,  44  Cal. 
353.   355. 

1T8.     Same  —  Delivery    of — At  }  Its    date. — 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  9  1055  and 
note;  Ward  v.  Dougherty,  75  Cal.  240,  243,  7 
Am.  St.  Rep.  151,  17  Pac.  193.  See  Boyd  v. 
Slaback,  63  Cal.  493,  494. 

See  note  46  Am.  St.  Rep.  367. 

179.  Same  —  Same  —  Or    on    that    of    ae- 

lcnowledn;ment. — See    note    86    Am.    Dec.    63. 

180.  Same— Same— To   grantee,   from  de- 
livery to  stranger  with  aaaeat  of  former.— 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  9  1059  and 
note,  and  Hibberd  v.  Smith.  67  Cal.  547,  556, 
4  Pac.  473,  8  Pac.  46. 

181.  Same— Same— To  stranger,  not  as- 
sented to  until  all  facts  known  to  grantee. 
—Hibberd  v.  Smith,  67  Cal.  547,  557,  4  Pac. 
473,  8  Pac.   46. 


Same— Same — To  third  party  In- 
tended aa  to  grantee,  depends  upon  cir- 
cumstances and  law  Qan  lay  down  no  cer- 
tain rule. — Hibberd  v.  Smith,  67  Cal.  547, 
552,  4  Pac.  473,  8  Pac.  46. 

183.     Same— Evldenee    of    consideration.— 

Kerr's    Cyc.    Civ.    Code,    2d    ed.,    9  1614  and 
note  pars.  37-45. 


184.  Same— Execution  of,  from  having; 
heen  dnly  recorded. — Mayo  v.  Mazeaux,  38 
Cal.  442,  449. 

185.  Same— None  executed  by  one  to  an- 
other without  latter's  assent. — Bensley  v. 
Atwell,  12  Cal.  231,  236. 

186).     Same— None,    procured    by    fraud. — 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  S  1040  and  note 
pars.    2,    4-13,    15,   21,    26-35. 

187.  Same  —  Recorded,  subsequent  pur- 
chaser has  notice,  conclusively. — Fair  v. 
Stevenot,  29  Cal.  486,  489. 

188.  Same — Straight  line  was  intended 
in  description. — When  call  is  simply  from 
one  monument  to  another,  but  not  from 
monument  to  creek,  point  unnamed. — 
Fratt  v.  Woodward,  32  Cal.  219,  228. 

188.  Same— Witnessed  out  of  state,  sub- 
•criblas;  witnesses  are  not  within  jurisdic- 
tion of  court. — Landers  v.  Bolton,  26  Cal. 
393,  409. 

100.  Defraud,  Intent  to,  from  voluntary 
jjift  without  consideration. — Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  9  3442  and  note  pars.  61, 
€2;  Morgan  v.  Hecker,  74  Cal.  541,  543,  16 
Pac.  817;  Emmons  v.  Barton,  109  Cal.  662, 
671,  42  Pac.  303. 

191.  Deposit,  Injury  to  or  loss  of  thlnar 
deposited,  depositary  at  fault. — Kerr's  Cyc. 
Civ.  Code,   2d  ed.,   5  1838. 

IPS.  Deposition,  commission  to  take, 
that,  as  order  to  show  cause  and  issuing 
commission  dispensed  with,  necessity  of 
further  notice,  in  granting  commission, 
court    directed     it    to    person    qualified    to 


execute  It. — Dambmann  v.  White,  48  Cal. 
439,  451. 

193.  Dicta,  the  discussion  and  determina- 
tion of  points  not  tending  to  decision  of 
point  on  which  appeal  disposed  of. — Mul- 
ford  v.   Estudillo,  32  Cal.   131,  138. 

1»4.  Dismissal  of  action,  was  for  reasons 
•undent  in  law,  record  not  showing 
grounds. — Bacon  v.  Robson,  53  Cal.  399,  400. 

195*  Divorce  —  Connivance,  collusion  or 
condonation,  from  unreasonable  lapse  of 
time  irt  commencing;  action. — Kerr's  Cyc. 
Civ.  Code,   2d  ed.,   9  125. 

ISC  Same— Same — Not  where  there  Is 
wilful  desertion. — Thomson  v.  Thomson,  121 
Cal.  11,  12,  63  Pac.  403. 

197.  Same— Falsity  of  charge,  from  dis- 
missal by  plaintiff. — Cooper  v.  Cooper,  88 
Cal.  45,  48,  25  Pac.  1062. 

198.  Same— Homestead,  assignment  of. — 
Court  intended  to  act  within  scope  of  au- 
thority in  absence  of  reasonably  clear  ex- 
pression to  contrary. — Simpson  v.  Simpson, 
80  Cal.  237,  241,  22  Pac.  167. 

199.  Sane — Intent  to  desert,  from  proof 
of  prolonged  abandonment  without  cause. 
— Morrison  v.  Morrison,  20  Cal.  431,  432. 

200.  Same—Presumptions  from  lapse  of 
time  may  be  rebutted. — Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  9  126  and  note. 

201.  Dollar-mark  in  assessment-roll,  pre- 
fixed to  only  some  of  the  figures,  all  the 
figures  in  same  column  must  be  construed 
dollars. — People  v.  Empire  Gold  &  Silver 
Min.  Co.,  33  Cal.  171,  175. 

202.  Domicile  of  wife— That  of  her  hus- 
band.— Estate  of  Wickes,  128  Cal.  270,  274, 
49  L.  R.  A.  138,  60  Pac.  867. 

208.  Same— In  divorce,  presumption  not 
applied. — Kerr  Cyc.  Civ.  Code,  2d  ed.,  9  129 
and  note  par.  2. 

204.  Easement,  grant  of,  from  eonduct 
of  other  party  in  submitting*  to  use  for 
long*  time. — Hanson  v.  McCue,  42  Cal.  303, 
310,   10  Am.   Rep.   299. 

205.  Same— Never  presumed  attached  to 
person,  if  can  be  construed  appurtenant  to 
other  estate. — Hopper  v.  Barnes,  113  Cal. 
636,  639,   45  Pac.  874. 

206.  Ejectment — Defendant— Not  in  oc- 
cupation when  suit  commenced,  court,  giv- 
ing judgment  for  plaintiff,  found  such  pos- 
session in  defendant  as  would  support 
ejectment. — Tubbs  v.  Ghirardelli,  45  Cal. 
231,  233;  Crane  v.  Ghirardelli,  45  Cal.  235, 
236;   More  v.   Lott,    13   Nev.   376,   380. 

207.  Same—  Same— Relying  upon  adverse 
possession,  and  failing  to  prove  no  taxes 
levied  or  assessed,  that  property  had  been 
levied  and  assessed  and  defendant  had  not 
paid  same. — Reynolds  v.  Willard,  80  Cal. 
605,   607,  22  Pac.  262. 

208.  Same— Entry    upon    lot    In    Incorpo- 
rated   city,    none    that    It    was    made    bona 
fide,    under    supposed    rights,    or    color    of 
title,    adverse    to    owner. — White    v.    Moses 
21  Cal.  34,  42. 
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209.  Election  contest,  ballot*  produced 
from  proper  office  by  proper  officer  were  as 
when  deposited  in  ballot-box. — Budd  v. 
Holden,  28  Cal.  124,  133;  Coglan  v.  Beard,  67 
Cal.   303,   306,  7   Pac.  738. 


Evidence  —  Excluded,  none  that  It 
was  considered* — Jones  v.  Snow,  64  Cal.  456, 
458,   2   Pac.   28. 


210.     Elector,  certified  copy  of  un« 
entry  upon  great  register,  evidence. — Kerr's 
Cyc.  Pol.  Code,  2d  ed,.   5  1117. 


211.  Elisor*         appointment 

Turner  v.  Blllagram,  2  Cal.  620,  523;  Wil- 
son v.  Roach,  4  Cal.  362,  367. 

212.  Employee,  continued  after  expira- 
tion of  contract,  presumed  on  same  salary. 
— Nicholson  v.  Patchin,  5  Cal.  474,  475; 
Standard  Oil  Co.  v.  Gilbert,  84  Ga.  714,  717, 
11  S.  E.  491;  McCullough  I.  Co.  v.  Carpen- 
ter,  67   Md.  554,   560,  11  Atl.   176. 

213.  Employer's  liability,  master  selected 
ctimpetcut  servants. — Beasley  v.  San  Jose 
F.  P.  Co.,  92  Cal.  388,  390,  28  Pac.  486. 

214.  Equalisation^  board  of,  examination 

before,  had  as  provided  in  section  3675, 
Political  Code,  see  Kerr's  Cyc.  Pol.  Code, 
2d  ed.,  S  3675  and  note;  Garretson  v.  Board 
of  Supervisors,  61  Cal.  54,  55. 

215.  Error,    in    admission    of    testimony, 

injurious  to  adverse  party. — Leonard  v. 
Klngsley,  50  Cal.  628,  630;  Hausman  v. 
Hauslingr.  78  Cal.   283,  286,  20  Pac.  570. 

216.  Same— Same,  unless  certain   had   no 

effect  on  jury. — People  v.  Smith,  93  Cal.  445, 
447,  29  Pac.   64. 

217.  Same— None  that  It  was  prejudicial, 

or  that  injury  was  done,  if  error  shown. — 
See,  ante,  5  475. 

218.  Same— Not  presumed,  must  be  shown 
affirmatively. — Landers  v.  Bolton,  26  Cal. 
393,  416;  Moore  v.  Massinl.  43  Cal.  389,  391. 

210.     Same— Not    appearing*    In    record,    it 

was  not  made. — People  v.  Williams,  45  Cal. 
25,  27;  People  v.  Brotherton,  47  Cal.  388, 
405;  People  v.  Marks,  72  Cal.  46,  47,  13  Pac. 
149;  People  v.  Huff,  72  Cal.  117,  119,  13  Pac. 
168. 

220.  Estate  of  deceased— Administrator, 
resigned,  account  settled,  new  one  ap- 
pointed, that  former  administrator  deliv- 
ered assets  as  ordered. — Jennings  v.  Le 
Breton,  80  Cal.  8,  18,  21  Pac.  1127. 

221.  Same— Claims   allowed   as   presented 

were  allowed  upon  vouchers  and  proofs 
satisfactory  to  administrator  and  court. — 
Estate  of  Swain,  67  Cal.  637,  642,  8  Pac.  497; 
Estate  of  More,  121  Cal.  635,  639,  54  Pac. 
148. 

222.  Same  —  Money  was  earning;  some- 
thing.— Estate  of  Williams,  112  Cal.  521, 
525,  53  Am.  St.  Rep.  224,  44  Pac.  808. 

223.  Same-— Order  for  disclosure  of  prop- 
erty of  estate,  evidence  of  right  of  execu- 
tor.— See,    ante,    5  1460. 

224.  Same— Residue  presumed  less  than 
one-third  distributable. — Estate  of  Bates, 
105  Cal.  646,  647,  38  Pac.  941. 


Same  —  Of  threats  excluded  from 
jury,  proper,  record  not  showing:  character 
of  threats. — People  v.  Glenn,  10  CaL  33,  38. 


Execution  Issued,  In  action,  where 
sheriff's  deed,  executed  In  due  form,  re- 
cited its  issue. — Russell  v.  Harris,  38  Cal. 
426,   427. 


Facts  considered,  whether  all  or 
part  or  none  of  facts  are  mentioned  in 
opinion,  all  bearing;  on  points  decided  have 
received  due  consideration. — Mulford  v. 
Estudillo,  32  Cal.  131,  138. 


Feme  sole,  husband  abandoning:  wife 

consents    that    she    contract    as. — Lawrence 
v.  Spear,  17  Cal.  421,  424. 
See  note  84  Am.  Dec.  675. 


Findings,  all  facts  within  the  la~* 
sues,  not  expressly  found,  and  not  incon- 
sistent with  the  other  findings,  have  been 
found  in  accordance  with  Judgment. — Ser- 
vant! v.  Lusk,  43  Cal.  238,  241;  Smith  v. 
Pennle,  44  Cal.  161,  164;  Lovell  v.  Frost,  44 
Cal.  471,  474. 

231.  Same— Are  not  of  facts  not  within 
issues. — Lyons  v.  Leimback,  29  Cal.  139; 
Bernal  v.  Gleim,  33  Cal.  668,  676. 

232.  Same  —  Correct  when  attacked  on 
motion  for  new  trial. — Moyes  v.  Griffith,  35 
Cal.   556,   558. 


Same— Every  material  fact  In  Issue* 
as  statutory  notice,  has  been  found  to  sup- 
port Judgment. — Hixon  v.  Brodie,  45  Cal. 
275,  277. 
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Same— Issues  properly  found,  by 
court  without  Jury. — O'Connor  v.  Stark,  2 
Cal.  153,  155. 

235.  Same — None  In  support  of  Judg- 
ment, where  none  found  upon  Important 
question  of  fact  put  In  issue  by  pleadings, 
as  to  whether  officers  of  land  department 
were  deceived  or  misled. — Campbell  v. 
Buckman,  49  Cal.  362,  367;  McTarnahan  v. 
Pike,  91   Cal.  540,  543,  27  Pac.  784. 

236.  Same— None  that  fact,  which  con- 
tradicts admissions  of  pleadings,  was 
founded  upon  competent  evidence. — Burnett 
v.  Stearns,  33  Cal.  468,  474. 

237.  Same— Record  not  show  Ins;  other- 
wine,  they  were  waived  in  support  of  judg- 
ment.— Mulcahy  v.  Glazier,  51  Cal.  626,  627; 
Smith  v.  Lawrence,  53  Cal.  34;  Ooyhlnech 
v.   Goyhinech,   80   Cal.   410,   22   Pac.   175. 

238.  Same — There  being*  evidence  of  the 
facts,  court  found  such  as  were  necessary 
to  sustain  judgment. — Howard  v.  Throck- 
morton,  48   Cal.    482,  489. 

230.  Same— Where  no  finding;  upon  one 
of  Issues,  that  court  found  upon  that  issue 
in  way  to  sustain  judgment. — Sears  v. 
Dixon.  33  Cal.  326,  330;  Merrill  v.  Chapman, 
34  Cal.  251,  252;  Shelby  v.  Houston,  38  CaL 
410,  421;  Smith  v.  Cushing,  41  Cal.  97,  99. 
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240.  Fire  department*  certificate  of  ex- 
emption, evidence  of  factM  therein. — Kerr's 
Cyc.  Pol.  Code,  2d  ed.,  §  3341. 

241.  Foreign  document*,  the  signatures 
of  officers  of  Mexico  in,  now  in  custody  of 
surveyor-general  of  United  States,  are 
genuine,  where  used  for  collateral  purpose. 
— Sill  v.  Reese,  47  Cal.  294,  344. 

242.  Foreign  government  —  Conveyance 
of  half  lot  under  Mexican  government,  that 
proprietor,  having  indorsed  conveyance  on 
original  grant,  kept  original  and  delivered 
copy  of  grant  and  of  indorsement. — Sill  v. 
Reese,   47   Cal.   294,   340. 

243.  Same  Grant  or  concession  by  offi- 
cer under,  valid. — Reynolds  v.  West,  1  Cal. 
322,  327;  Brown  v.  O'Connor,  1  Cal.  419, 
420;  Payne  v.  Tread  well.  16  Cal.  227,  241. 

244.  Same— None  that  governor  of  Cali- 
fornia in  1839  had  authority,  at  his  mere 
arbitrary  discretion  and  without  notice,  or 
hearing,  to  devest  party  of  estate  in  lands 
previously  granted  in  due  form  of  law. — 
Mott  y.  Reyes,  45  Cal.  379,  385. 

245.  Same— Officer  of,  has  not  exceeded 
his  authority. — Den  v.  Den.  6  Cal.  81,  82; 
Ely  v.  Cram,   17  Wis.  537,  641. 

246.  Sane— Public  functionaries  of  Mex- 
ico have  done  their  duty  in  preventing 
frauds  in  documents  and  records. — Sill  v. 
Reese.  47  Cal.  294,  344. 

247.  Foreign  law— Same  as  domestic— 
Shumway  v.  Leakey,  67  Cal.  468,  460,  8  Pac. 
12:  Mortimer  v.  Marder,  93  Cal.  172,  177, 
178,  28  Pac.  814. 

See  Kerr's  Cyc.  Civ.  Code.  2d  ed.,  9  71 
and  note  pars  6,  7,  and  9  164  and  note 
par.  69. 

248.  Same  —  Same  —  Both  common  and 
statutory. — Norris  v.  Harris,  15  Cal.  225,  226; 
Hickman  v.  Alpaugh,  21  Cal.  226,  226;  Hill 
v.  Grlgsby,  32  Cal.  55,  60;  Brown  v.  Gaslight 
Co.,  58  Cal.  426,  428;  Marsters  v.  Lash,  61 
Cal.  622,  624;  Shumway  v.  Leakey,  67  Cal. 
458,  460,  8  Pac.  12. 

249.  Same — Same— English    common    law 

not  in  force  in  any  state  not  settled  by 
English  colonists. — Davison  v.  Gibson,  56 
Fed.    443,    444. 

256u  Same— Same— Of  England  and  Cali- 
fornia same  as  to  probate  of  wills. — Wick- 
ersham  v.  Johnston,  104  Cal.  407,  411,  43  Am. 
St.  Rep.  119,  38  Pac.  89. 

251.  Same— Same— Of  Indiana  and  Min- 
nesota concerning  property  rights  of  hus- 
band and  wife,  same  as  here. — Marsters  v. 
Lash,  61  Cal.  622,  624;  Shumway  v.  Leakey, 
67  Cal.  458,  460,  8  Pac  12:  Mortimer  v.  Mar- 
der. 93  Cal.  172,  178,  28  Pac.  814. 

252.  Same— Same — Of  Louisiana  and  Cali- 
fornia same  as  to  common  carriers. — Caval- 
laro  v.  Texas  &  Pac.  R.  Co..  110  Cal.  357, 
52  Am.  St.  Rep.  100,  42  Pac.  918. 

258.  Same— Same— Of  Missouri  and  Cali- 
fornia, law  limiting  liability  of  common  car- 
rier.— Palmer  v.  Atchison.  T.  &  8.  F.  R.  Cl, 
101    Cal.    187,    195,    85    Pac.    630;    Pierce    v 


Southern  Pac.  R.  Co.,  120  Cal.  156,  158,  40 
L.  R.  A.  350,  47  Pac.  874,  52  Pac.  302. 

254.  Same— Same— Of  Missouri  and  South 

Dakota  as  to  contract  for  transportation. — 
Meuer  v.  Chicago  M.  &  St.  P.  R.  Co.,  5  S.  D. 
568,  574,  49  Am.  St.  Rep.  900,  59  N.  W.  945. 

255.  Same— Same— Of  Nevada  and  Cali- 
fornia, same  as  to  property  acquired  by 
wife  during  coverture,  separate. — Shumway 
v.  Leakey,  67  Cal.  458,  460,  8  Pac.  12. 

256.  Same— Same — Of  Nevada  and  Cali- 
fornia, as  to  vendor's  lien. — Hill  v.  Grlgsby, 
32  Cal.  55,  60. 

257.  Same— Same— Of  Oregon  and  Cali- 
fornia, as  to  fraudulent  sale  of  personal 
property. — Fleming  v.  Albeck,  67  Cal.  226, 
227,    7   Pac.   659. 

258.  Fraud— Actual,  party  stating  thing 
to  be  true,  presumed  to  know. — Muller  v. 
Palmer,  144  Cal.  305,  312,  77  Pac.  954. 

259.  Same— Advantage  gained— By  undue 
Influence. — Hayne  v.  Hermann,  97  Cal.  259, 
262,  32  Pac.  171;  Dimond  v.  Sanderson,  103 
Cal.  97,  103,  37  Pac.  189. 

260.  Same— Same— Of  another's  weakness 
of  mind. — Moore  v.  Moore,  56  Cal.  89,  93; 
Maggini  v.  Pezzoni,  76  Cal.  631,  633,  18  Pac. 
687. 

261.  Same— la  official  act,  can  not  he  pre- 
sumed.— Reynolds   v.   West,   1   Cal.   322,  327. 

262.  Same— May  he  inferred  from  strong 
presumptive  circumstances.  —  McDaniel  v. 
Boca,  2  Cal.  326.  339. 

262.  Same  — Never  presumed. — McCarthy 
v.  White,  21  Cal.  496,  504,  82  Am.  Dec.  754; 
Wetherly  v.  Straus,  93  Cal.  288,  286,  28  Pac. 
1045;  Gray  v.  Galpin,  98  Cal.  633,  635.  33 
Pac.  725. 

264.  Same— An  that  agent's  duties  made 
him  antagonistic  to  principal. — McCarthy  v. 
White,   21  Cal.   495,  603. 

265.  Same— None  from  deed  of  husband 
to  wife. — Sheehan  v.  Sullivan,  126  Cal.  189, 
192,  68  Pac.  543;  McDougall  v.  McDougall, 
135  Cal.  316,  317,  67  Pac.  778. 

266.  Same  — None  from  Instrument  to 
daughter  without  consideration.  —  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  99  3440,  3442  and 
notes. 

267.  Same— None,  where  parties  mistaken 

as  to  rule  in  reference  to  location  of  land 
claims. — Boggs  v.  Merced  Min.  Co.,  14  Cal. 
279.  372;  Maye  v.  Tappen,  23  Cal.  306.  308; 
Davis  v.  Davis,  26  Cal.  23,  40,  85  Am.  Dec. 
166. 

268.  Same— Presumptive  evidence  of.  Jury 
may  And  against. — Billings  v.  Billings,  2 
Cal.  107,  113. 

260.  Same— Where  husband  procures  sep- 
arate property  of  wife,  with  great  advan- 
tage to  him  and  none  to  her. — Dolllver  v. 
Dolliver.  94  Cal.  642,  648,  80  Pac.  4. 

270.  Fraudulent  conveyance  by  father  to 
son,  to  whom  not  Indebted,  from  indebted- 
ness to  others. — Swartz  v.  Hazlett,  8  Cal. 
118.  128. 
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271.  Same— Intent— {Conclusive  from  cir- 
cumstances*— Talcott  v.  Henderson,  31  Ohio 
St.  162,  166,  27  Am.  Rep.  501. 

272.  Same— -Same— From  transfer  without 
consideration  by  party  Insolvent. — Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  §  3442  and  note  pars. 
61,  62,  Purkitt  v.  Polack,  17  Cal.  327,  332; 
Morgan  v.  Hecker,  74  Cal.  641,  543,  16  Pac. 
317;  Judson  v.  Lyford,  84  Cal.  505,  508,  24 
Pac.  286;  Wlndhaus  v.  Bootz,  3  Cal.  Unrep. 
351.  26  Pac.  404;  Bull  v.  Bray,  89  Cal.  286, 
288,  13  L.  R.  A.  576,  26  Pac.  873;  Dougherty 
T.  Dougherty,  104  Cal.  221,  223,  37  Pac.  899; 
Greenwall  v.  Mueller,  126  Cal.  636,  638.  59 
Pac.  137;  Willows  v.  Small,  144  Cal.  709,  711, 
78  Pac.  263. 

278.  Same  — -  Transfer,  not  solely  on 
ground  of  want  of  consideration. — Poulson 
v.  Stanley,  122  Cal.  655,  68  Am.  St.  Rep.  73, 
55  Pac.  605. 

274.     Gaming,  complaint,  saloon  kept  for, 

none    that    it    was    necessarily    unlawful. — 
Whipley  v.  Flower,   6  Cal.   630,   631. 

278.  Gas  supply  to  applicant,  that  his 
want  was  same  as  previously. — Smith  v. 
Capital  Gas  Co.,  132  Cal.  209,  212,  213,  64 
Pac.  258,  64  L.  R.  A.  769. 

276.  Gift— Not  as  general  rale. — Kerr's 
Cyc.  Civ.  Code,  2d  ed..  {1147  and  note  pars. 
69-77;  Denigan  v.  San  Francisco  Sav. 
Union,  127  Cal.  142,  147,  78  Am.  St.  Rep. 
35,  59  Pac.  890.  See  White  v.  Warren,  120 
Cal.  322,  49  Pac.  129,  52  Pac.  723. 

277.  Same  — When    In    view    of    death.— 

•Kerr's  Cyc.  Civ.  Code,  2d  ed.,   9  H50. 

278.  Same — Where  transfer  beneficial  to 
donee. — Kerr's  Cyc.  Civ.  Code.  2d  ed.,  §  1147 
and  note  par.  7. 

279.  Grand  Jurors,  persons  summoned  not 
excused  without  legal  excuse. — People  v. 
Hidden,  32  Cal.  445;  People  v.  Mlllsaps,  35 
Cal.  47,  48. 

280.  Grant  of  state  delivered  by  gover- 
nor, prima  facie  valid.  —  Vanderslice  v. 
Hanks,  3  Cal.  27,  44. 

281.  Guardian,  removal  of,  was  within 
Jurisdiction. — Brodribb  v.  Tibblts,  63  Cal.  80; 
Latham  v.  Blake,  77  Cal.  646,  649,  18  Pac. 
150.  20  Pac.  417;  Smith  v.  Biscailuz.  83  Cal. 
344,  354,  ?1  Pac.  15,  23  Pac.  314. 

282.  Guardian  ad  litem,  probate  record 
showing  one  appointed  attorney  to  represent 
minor  heirs,  none  that  he  was  appointed 
guardian  ad  litem. — Townsend  v.  Tallant,  33 
Cal.   45.   53. 

28S.  Guardianship,  father  Is  prima  fade 
competent  to  have  care  and  custody  of  child. 
—In  re  Galleher,  2  Cal.  App.  364,  84  Pac.  352. 

284.  Same  —  Letters  revoked  on  sole 
ground  of  want  of  Jurisdiction,  not  that  or- 
der made  on  ground  guardian  unsuitable. — 
Estate  of  Raynor,  74  Cal.  421,  424,  16  Pac. 
229. 

285.  Guarantors,  of  payment  for  maker, 
or     extension     of     time,     not     presnmed. — 

Kerr's    Cyc.    Civ.    Code,    2d    ed..    8  2819    an<^ 


note  par.  83;  Williams  v.  Covillaud,  10  Cal. 
419,   429. 

286.  Highway,  where  road  used  and 
traveled  by  public  over  ten  years,  without 
objection,  that  owners  have  abandoned  pos- 
session, and  it  is  public. — Patterson  v.  Mun- 
yon.  93  Cal.  128,  131. 

287.  Hiring— Agricultural  land,  holding 
from  year  to  year. — Phelan  v.  Anderson,  118 
Cal.  504.  506.  50  Pac  685. 

288.  Same— Lodging  or  dwelling,  terns, 
time  for  estimation  of  rent. — Kerr's  Cyc.  Civ. 
Code,  2d  ed..  §  1944. 

289.  Homestead— 'From  occupancy,  rebut- 
table.— Kerr's  Cyc.  Civ.  Code,  5  1237  and 
note  pars.  21,  22;  Taylor  v.  Hargons,  4  Cal. 
268,  273,  60  Am.  Dec.  606:  Holden  v.  Pinney. 
6  Cal.  234,  236;  Harper  v.  Forbes.  15  Cal. 
202-204;  Cohen  v.  Davis.  20  Cal.  186,  194: 
Leonis  v.  Rovegno,  71  Cal.  273,  279,  12  Pac. 
161. 


Same— None  that  value  of.  Is  un- 
changed.— Estate  of  Delaney,  37  Cal.  176, 
182. 

201.  Same  —  Selected  from  community 
property. — Schuler  v.  Savings  &  L.  Soc,  64 
Cal.  397,  398,  1  Pac.  479. 


202.  Homestead— Entry  on  public  laid*, 
from  receipt  of  receiver,  duty  regularly  per- 
formed.— Whittaker  v.  Pendola,  78  Cal.  296. 
20  Pac.  680. 

298.     Homicide,    Intention    was    felonious 

from  mere  proof  of  killing. — People  v.  Bush- 
ton,  80  Cal.  160,  164,  22  Pac.  127,  549. 

294.     Hotel,  one  Is  guest  and  not  boarder. 

— Fry  v.  Pacific  I.  Co..  98  Cal.  253,  261.  27 
Am.  St.  Rep.  198,  16  L.  R.  A.  188,  26  Pac. 
1099,  -28  Pac.  943. 

298.  Husband  and  wife — Abandonment  of 
wife,  when  Insane,  found  at  hotel  with 
trunk  which  she  could  not  have  taken  there 
unaided. — St.  Vincent's  Inst.  Insane  v.  Davis. 
129  Cal.  20,  23,  61  Pac.  477. 


Same— Conveyance  to,  wife  Is  tenant 
In  common. — Kerr's  Cyc.  Civ.  Code,  2d  ed.. 
S  164,  note  pars.  70-72.  81-84. 

297.  Same— Deed  from   husband   to   wife. 

creates  none  of  fraud. — Sheehan  v.  Sullivan. 
126  Cal.  189,  192,  58  Pac.  543;  McDougall  v. 
McDougall,  135  Cal.  316,  317,  67  Pac.  778. 

298.  Same— Same— Vests  separate  prop- 
erty In  wife,  in  absence  of  any  intention 
outside  of  deed,  whether  property  conveyed 
by  him  is  separate  or  community  property. 
— Burkett  v.  Burkett,  78  Cal.  310,  317,  12 
Am.  St.  Rep.  58,  3  L.  R.  A.  781,  20  Pac.  715; 
Taylor  v.  Opperman,  79  Cal.  468,  471.  21  Pac. 
869;  Carter  v.  McQuade,  83  Cal.  274,  278.  23 
Pac.  348;  Ions  v.  Harbison,  112  Cal.  260,  266. 
44  Pac.  572;  Tlllaux  v.  Tlllaux,  115  Cal.  663, 
672,   47  Pac.  691. 

299.  Same— Fraud,  where  husband  pro- 
cures wife's  separate  property,  with  great 
advantage  to  him  and  none  to  her. — Dolliver 
v.  Dolliver,  94  Cal.  642,  648,  30  Pac.  4. 

300.  Same  — From  wlfe*s  possession  of 
nersonal    ornaments,    that    they    are    hers. 
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overcome  by  proof  of  purchase  with  com- 
munity property  and  not  given  to  her  by 
husband. — People  v.  Swalm,  80  Cal.  46,  50, 
13  Am.  St.  Rep.  96,  100,  22  Pac.  67. 

801.  Husband  abandoning  wife,  assents 
to  her  disposition  of  articles  obtained  by  her 
own  contracts  and  earnings. — Lawrence  v. 
Spear,  17  Cal.  421,  424. 

See  note  84  Am.  Dec.  675. 

802.  Same— Influence  over  husband  not 
undue. — Stiles  v.  Cain,  134  Cal.  170,  174,  66 
Pac.  231. 

303.  Same— None  against  validity  of  pro- 
vision in  wife's  favor. — Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  §  2224  and  note  pars.  87-99. 

304.  Same— None  of  gifts,  from  deed  to 
husband,  payment  from  wife's  separate 
fund*. — Hutchinson  v.  Hutchinson,  59  Cal. 
313,  314;  Gage  v.  Downey,  79  Cal.  140,  163, 
21    Pac.   527,   855. 

305.  Same — None  that  he  In  agent  of 
wife. — Greiner  v.  Greiner,  58  Cal.  115,  122; 
Emerson  v.  Bergin,  71  Cal.  335,  338,  12  Pac. 
242;  Mesnager  v.  Engelhard t,  108  Cal.  68, 
70,  71,  41  Pac.  20;  Williams  v.  Tarn,  131 
Cal.  64,  66,  67,  63  Pac.  133;  Wagoner  v. 
Silva,  139  Cal.  559,  561-563,  73  Pac.  433. 

300.  Same— Undue  Influence  from  unfair 
advantage. — Kerr's  Cyc.  Civ.  Code,  2d  ed., 
§  158,  note  pars.   53-55,  57,  58,   63,  64,  69-75. 

307.  Same— Wife  Is  agent  of  husband  for 

purchase  of  necessaries. — Tryon  v.  Sutton, 
13  Cal.  490,  493;  Chaffee  v.  Browne,  109  Cal. 
211,  219,  41  Pac.  1028. 

308.  Same— Wife's  separate  estate,  pur- 
chased with  money  borrowed  by  her,  re- 
paid by  him,  that  he  advanced  for  her. — 
Flournoy  v.  Plournoy,  86  Cal.  286,  294,  21 
Am.  St.  Rep.  39,  24  Pac.  1012.  See  Morgan 
v.  Lones,  80  Cal.  317,  319,  22  Pac.   253. 

309.  Same  —  Same  —  Void  contract, 
adopted  by  husband  from  his  dealing  with 
property  bought  by  her. — Althof  v.  Con- 
helm,  38  Cal.  230,  233,  234,  99  Am.  Dec.  363. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  {158 
note   par.    76. 

310.  Hypothecation,  necessity  for  sup- 
plies.— Kerr's  Cyc.  Civ.  Code,  2d  ed.,  5  3019, 
note    pars.    38-59. 

811.  Identity  of  person  from  name,  from 
recital  of  residence  of  grantor  as  in  dif- 
ferent county  from  that  of  grantee  of  same 
name  in  prior  deed,  that  it  was  change  of 
residence  of  same  party. — People  v.  Thomp- 
son, 28  Cal.  214;  Carleton  v.  Townsend,  28 
Cal.  219,  222;  Garwood  v.  Garwood,  29  Cal. 
514,   520. 

312.  Illicit  cohabitation,  that  It  continues 
rebuttable. — Kerr's  Cyc.  Civ.  Code,  2d  ed., 
§  57    and   note   pars.    26-28. 

313.  Indictment  not  aided  by  presump- 
tion.— No  imagination  nor  presumption  can 
be  called  In  to  aid  a  defective  indictment. — 
People  v.  Simpton,  133  Cal.  367,  369,  65  Pac. 
834. 

314.  Injury,  from  unauthorlaed  construc- 
tion of  ditch  or  canal  across  another's  land. 

3567 


— McRae  v.  Blakeley,  3  Cal.  App.  171,  84 
Pac.  679. 

315.  Innkeeper,  deposit  by  guest,  at  re- 
quest, to  enable  innkeeper  to  give  care  and 
security. — Pinkerton  v.  Woodward,  33  Cal. 
557,  559,  91  Am.  Dec.  657. 

310.  Same — Liability  of,  one  Is  guest  not 
boarder. — KeTr's  *Cyc.  Civ.  Code,  2d  ed., 
9  1859,  note  pars.   12-16. 

317.  Insolvency,  not  from  language  of 
assignment. — Morgentham  v.  Harris,  12  Cal. 
245,  247. 

318.  Insurable  Interest,  Insurer  has 
knowledge  of  condition  of  title. — Sharp  v. 
Scottish  U.  &  Nat.  Ins.  Co.,  136  Cal.  542,  545, 
69  Pac.  253,  615.  See  Manchester  Fire  As- 
sur.   Co.   v.  Abrams,   89  Fed.   932,   936. 

810.  Insurance,  marine.  Insurer  has 
knowledge  of  prior  loss. — Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  §  2671  and  note. 

320.  Same— Loss  from  continued  absence 
of    ship*— Kerr's    Cyc.     Civ.    Code,     2d    ed., 

9  2706. 

321.  Instructions,  where  complaint  In  two 
counts,  that  they  were  based  upon  first 
count,  being  supported  by  the  evidence,  and 
to  which  they  were  directed. — Flinn  v. 
Crooks,  2   Cal.  App.  335,  83   Pac.  812. 

322.  Instrument  In  writing,  value  of, 
equal  to  that  of  property  to  which  It  en- 
titles owner. — Kerr's  Cyc.  Civ.  Code,  2d 
ed.,    §  3356    and   note   pars.    1-5. 

328.  Intent  to  kill,  error  to  Inntruct  Jury, 
that  It  arose  from  fact  of  shooting. — Peo- 
ple v.  Mize.  80  Cal.  41,  45,  22  Pac.  80;  People 
v.  Wilson,  117  Cal.  688,  693,  49  Pac.  1054. 

See  note  21  Am.  St.  Rep.  155. 

324.     Interest,   payable   on   money   loaned. 

— Hyman  v.  Coleman,  82  Cal.  660,  653,  16 
Am.  St.  Rep.  178,  23  Pac.  62. 

82ft.  Judge,  disqualification  of,  not  to  be 
presumed. — Dakan  v.  Superior  Court,  2  Cal. 
App.   52,   82  Pac.   1129. 

320.     Judgment— All   facts   aecesaury,  and 

which  are  embraced  within  the  issues,  were 
proved,  if  no  exception  taken  to'  finding  or 
want  of  finding,  in  absence  of  any  facts 
inconsistent  with  allegations,  or  relief 
granted. — Lucas  v.  San  Francisco,  28  Cal. 
591.  597. 

327.  Same— AH  intendment*  favor  valid- 
ity of. — White  v.  Abemathy,  3  Cal.  426;  Nel- 
son v.  Lemmon,  10  Cal.  50. 

828.  Same — All  issues  were  actually 
heard  and  decided. — Parnell  v.  Hahn,  61 
Cal.  131,  132;  Davis  v.  Lesinsky,  93  Cal.  126, 
127,   28   Pac.    811. 

320.  Same— By  default  on  amended  com- 
plaint, none  that  defendants  were  repre- 
sented by  attorney. — People  v.  Mariposa 
Co.,  39  Cal.  683.  686. 

330.  Same — Effect  of,  upon  rights  In  va- 
rious cases. — Ante   5  1908. 

331.  Same  —  Entered  by  default  upon 
service  of  summons  by  publication,  reciting 
it    was   entered   in   pursuance   of  an   order. 
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that  it  was  entered  in  pursuance  of  an 
order  of  court. — McCauley  v.  Fulton,  44  Cal. 
355,   361. 


332,  Same— For  defendant,  In  absence  of 
finding*,  that  court  found  on  all  issues 
against  plaintiff.— Clark  v.  Willett,  35  Cal. 
534.   547. 

333.  Same — Giving;  al/  relief  demanded 
In  complaint,  was  entered  as  required  by 
facts  in  issue  proved. — Nevada  County  & 
Soc.  Canal  Co.  v.  Kidd,  37  Cal.  282,  302. 


334.  Same — In  eminent  domain,  not 
signed  by  judge,  its  entry  by  clerk  was 
directed  and  authorized  by  judge. — Califor- 
nia So.  R.  Co.  v.  Southern  Pac.  R.  Co.,  67 
Cal.  59,   63,   7   Pac.   123. 


335.  Same— Of  county  court  after  de- 
fault, it  was  proper. — Crane  v.  Brannan,  3 
Cal.  192,  195;  Alderson  v.  Bell,  9  Cal.  316, 
321;   Montgomery   v.   Tutt,   11   Cal.   307,   317. 

336.  Same — Of  court  of  general  Jurisdic- 
tion, court  having  obtained  jurisdiction  of 
person. — Sharp  v.  Daugney,  33  Cal.  505,  612. 


387.  Same— Of  foreign  state,  not  to 
carry  interest. — Cavender  v.  Guild,  4  CaL 
250,  253. 

338.  Same — Order     sustaining     demurrer 

was  set  aside  before  entry. — Seaver  ▼.  Cay, 
9  Cal.   564,  565. 

339.  Original  complaint  presented  same 
issues  and  claims  of  right  as  the  amended 
complaint,  and  findings  respond  to  original 
complaint  and  fix  commencement  of  ad- 
verse use. — Collins  v.  Gray,  3  Cal.  App.  723, 
86  Pac.  983. 

340.  Some— Proceedings  regular,  noth- 
ing in  record  to  contrary. — Gonzales  v. 
Huntley,  1  Cal.  32;  Palmer  v.  Brown,  1  Cal. 
42;  Belt  v.  Davis,  1  Cal.  134,  140;  Folsom 
v.  Root,  1  Cal.  374,  377;  Thompson  v.  Mon- 
row,  2  Cal.  99,  100;  Kllburn  v.  Ritchie,  2 
Cal.  145,  148;  Owen  v.  Morton,  24  Cal.  373, 
378. 

341.  Same— Record  containing  only  part 
of  Judgment-roll,  that  court  decided  cor- 
rectly touching  answer  of  defendant,  affect 
of  lis  pendens,  title,  and  proceedings  on 
motion. — Hastings  v.  Cunningham,  35  Cal. 
549,  552. 

342.  Same— Though  record  contains  no 
evidence  that  the  amended  complaint  or 
answer  was  filed  or  default  entered,  that 
the  complaint  and  answer  were  filed  and 
default  regularly  entered. — Mahlstadt  v. 
Blanc,   34   Cal.   577,   579. 

343.  Same — Valid,  where  record  does  not 
stnte  other  evidence  adduced. — Swanston  v. 
Sublette.   1  Cal.  124,  125. 

344.  Same— Verity  of,  upon  direct  as 
fully  as  upon  collateral  attack  as  to  all 
matters  of  which  it  contains  a  record. — 
Sichler  v.  Look,  93  Cal.  600,  611,  29  Pac.  220; 
Eichhoff  v.  Eichhoff.  107  Cal.  48,  48  Am.  St. 
Rep.  112;  40  Pac.  24;  Kahn  v.  Matthai,  115 
Cal.  689,  692,  47  Pac.  698:  San  Diego  Bank 
▼.   Goodsell,   137   Cal.   420,    428,    70   Pac.   299. 


345.  Same— Where  no  findings  filed*  facts 

necessary  to  authorize  it  were  found  in  be- 
half of  party  in  whose  favor  rendered. — 
King  v.  Wellman,  38  Cal.  695,  596;  City  of 
Oakland  v.  Whipple,  39  Cal.  112,  115. 

346.  Judgment-roll,  the  facts  shown 
therein  are  correct,  and  minutes  of  court, 
showing  any  material  fact  not  therein,  in- 
admissible to  vary  or  contradict  it. — Hobbs 
v.  Duff,  43  Cal.  485,  490. 

347.  Jurisdiction— Of  court  of  general 
jurisdiction,  and  that  it  is  unnecessary  in 
pleading  judgment  to  aver  facts  conferring 
it. — Campe  v.  Lassen.  67  Cal.  139,  141,  7  Pac. 
430;  Lynde  v.  Columbus  C.  &  I.  C  R.  Co.. 
57  Fed.  993,  995. 

348.  Same— Same— Necessity  for  pre- 
sumption oft  only  when  record  silent — Es- 
tate of  Eichhoff,  101  Cal.  600,  36  Pac.  11. 

349.  Same— Once       acquired       not       lost* 

though  record  of  court  lost,  and  acts  of 
court  in  amending  record  properly  exer- 
cised.— Sichler  v.  Look,  93  Cal.  600,  608,  29 
Pac.    220. 

300.  Juror— Was  duly  sworn,  nothing;  in 
record  to  contrary. — People  v.  Davis,  61  Cal. 
564,    655. 

351.  Same— Who  converses  with  others. 
or  listens  to  remarks,  on  subject  of  charge, 
subject  to  improper  influence,  and  defend- 
ant entitled  to  new  trial. — People  v.  Tur- 
ner, 39  Cal.  370,  375;  People  v.  Lee  Chuck, 
78  Cal.  317,  334,  20  Pac.  719. 

352.  Justices*  courts*  none  indulged  In 
favor  of  Jurisdiction  of  inferior  courts. — 
King  v.  Randlett,  33  Cal.  318,  322;  Ex  parte 
Kearney,  66  Cal.  212,  217;  Keybers  v.  Mc- 
Comber,  67  Cal.  395,  396;  Lay  ton  v.  Trapp, 
20  Mont.    463,   456,   52  Pac.   208. 

363.     Knowledge— Of    one's    own    title. — 

Robins  v.  Hope,  57  Cal.  493,  495;  Parsons 
v.  Weis,  144  Cal.  410,  420,  77  Pac.  1007. 

354.  Same— Of  the  law. — Sunol  v.  Hep- 
burn, 1  Cal.  254;  Swartz  v.  Hazlett,  8  Cal. 
118;  Christy  v.  Sullivan,  60  Cal.  337;  Peo- 
ple v.  Burns,  76  Cal.  627,  17  Pac.  646:  Hill 
v.  Finlgan,  77  Cal.  267,  19  Pac.  494. 

355.  Same— Same— In  cases  Involving; 
questions  of  confirmation,  not  necessarily 
presumed  (dis.  op.  Murray,  Ch.  J.). — Hol- 
land v.  City  of  San  Francisco,  7  Cal.  361, 
386. 


-In  party  purchasing; 
county  warrant  by  auditor  on  treasurer, 
which  show  on  face  issued  contrary  to  law, 
and  is  chargeable  with  notice. — Christy  v. 
Sullivan,  50  Cal.  337,  33*. 

357.  Same— Same— That  provision  of  act 
of  March  10,  1872,  in  respect  to  assessment, 
not  made  by  duly  elected  assessor,  is  in 
violation  of  article  XI  of  constitution  and 
void. — Williams  v.  Corcoran,  46  Cal.  553, 
556. 

358.  Landlord  and  tenant,  a  tenancy  for 
further  term,  from  the  payment  of  rent 
after  expiration  of  lease. — Skaggs  v.  Elk  us. 
45  Cal.   154,   160. 
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I<ea*e— New,    of   name    character    as 

•Id,  while  lessee  in  possession. — Blumenberg 
▼.  Myres,  32  Cal.  93,  96,  91  Am.  Dec.  560; 
Harris  ▼.  Foster,  97  Cal.  292,  296,  33  Am. 
St.  Rep.  187,  32  Pac.  246;  Rogers  v.  Duhart, 
97  Cal.  500,  506,  32  Pac.  570;  Macdonough 
V.   Starbird,    105    Cal.    15,   19,    38    Pac.    510. 

869.  Same— Surrender  of  old  front  execu- 
tion of  new. — Jungerman  v.  Bovee,  19  Cal. 
354,  363.  See  Hill  v.  Beatty,  61  Cal.  292, 
295;  Marks  v.  Ryan,  63  Cal.  107,  110,  111. 

861.  Legacy— Residuum  insufficient,  spe- 
cial bequest  to  debts. — Estate  of  Moulton, 
48   Cal.   191,   193. 


377.     Same — Right 

under    Mexican    law.- 
Cal.    322,    328. 


to    petition   for   grant, 

—Reynolds    v.    West,    1 


363.  Same— Substituted,  none  It  was 
given    In    lien    of   life   estate    not   presumed. 

— Estate  of  De  Laveaga,  119  Cal.  651,  663, 
51   Pac.   1074. 

363.  Leers  1  capacity,  after  discharge 
from  Insane  asylum. — Kerr's  Cyc.  Civ.  Code, 
2d   ed.,    5  40. 

364.  Legatee  residuary,  holographic  will, 

husband  named  at  end  of  each  clause. — Es- 
tate of  Stratton,  112  Cal.  513,  518,  44  Pac. 
1028.      „ 

365.  Legitimacy  of  children  born  In  law. 
ful  wedlock. — Kerr's  Cyc.  Civ.  Code,  2d  ed.f 
39  193-195,  215  and  notes. 

iate 


Legitimate  children  born  after  dis- 
solution of  marriage. — Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  99  144,  145,  and  194,  note  pars. 
2-4. 

867.     Libel,      language      actionable,      not 

privileged,  is  both  false  and  malicious. — 
Dixon  v.  Allen,  69  Cal.  527,  529,  11  Pac.  179; 
Chllders  v.  San  Jose  M.  P.  &  P.  Co.,  105 
Cal.  284,  289,  46  Am.  St.  Rep.  43,  38  Pac. 
903. 

368.  Malice,  not  Inferred  from  publica- 
tion.— Harris  v.  Zanone,  93  Cal.  59,  70,  28 
Pac.  845. 

369.  Marriage— Not  from  mere  continu- 
ance of  illicit  cohabitation. — Harbeck  v. 
Harbeck,  102  N.  Y.  714,  7  N.  E.  408;  Fagan 
v.  Fagan,  11  N.  T.  Supp.  748. 

370.  Same— Second,  supported  by  pre- 
sumption.— See   note  89  Am.  St.  Rep.   198. 

371.  Same— Settlement,  same  as  marriage 
contract  of  Civil  Code  (99  177-181). — Corker 
v.  Corker,  87  Cal.  643,  647,  648,  25  Pac.  922. 


372.  Married  woman— Conveyance  to9  Is 
separate  property. — Kerr's  Cyc.  Civ.  Code, 
2d  ed.,   9  184,   note  pars.   243-258. 


husband,     fraud 

v.     Sullivan,     126 


373.     Same— Deed     from 
not    presumed. — Sheehan 
Cal.  189,  192,   58  Pac.  543. 

874.  Same— None  of  knowledge  of  con- 
tents of  deed,  from  her  executing  it. — Pease 
v.  Barbiers,  10  Cal.  436,  440. 

375.  Same — Note  and  mortgage  to,  her 
separate  property. — Kerr's  Cyc.  Civ.  Code, 
2d   ed.,   9  164,  note -para.   114-124. 

876.     Same— Property  separate. — See  note 
96  Am.  Dec.  423. 
C.  C.  P.— 224 


378.  Same  —  Separate  property,  bought 
by  husband,  not  community. — Kerr's  Cyc. 
Civ.  Code,   2d  ed.,   9  853,  note  par.    133. 

379.  Master  and  servant— Compensation 
to  be  reasonable. — Moulin  v.  Columbet,  22 
Cal.   508,  509. 

380.  Same — Continuance  at  agreed  price, 

where  no  new  agreement. — Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  9  2012,  note  pars.  1-7. 

381.  Same— Hiring,  terms  presumed  from 
wages. — Kerr's  Cyc.  Civ.  Code,  2d  ed.,  9  2010, 
note  pars.  1-9,  and  9  2012  and  note  pars.  1-7. 


382.  Same— Negligence,  none  from 
ployee  in  position  o'f  danger. — Turner  v. 
Southern  Pac.  Co.,  142  Cal.  680,  582,  76  Pac. 
384. 

383.  Same— Service     Beyond    two    years, 

contract   measure   of  compensation. — Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  9  1980  and  note. 


884.  Same— Same— By  month  where  no 
agreement  nor  custom.— Scott  v.  Wood,  81 
Cal.  398,  404,  22  Pac.  871;  Pendleton  v. 
Cline,  85  Cal.  142,  146,  24  Pac.  659. 

885.  Member  board  of  trade  will  give 
fair  trial. — Green  v.  Board  of  Trade,  174  111. 
585,  49  L.  R.  A.  365,  51  jj.  E.  599. 


886      Mexican— Alcalde  in  1845,  grant  by, 

that  it  was  made  within  scope  of  authority. 
— Reynolds  v.  West,  1  Cal.  322.  326;  Payne 
v.  Treadwell,  16  Cal.   221,  227,  241. 

387.  Same— Grant,  plaintiff  having,  also 
claiming  titre  by  prescription,  that,  defend- 
ant having  Judgment,  the  grant  was  Imper- 
fect and  required  confirmation. — Wilkins  v. 
McCue,  46  Cal.   656,   661. 

888.  Mineral  land.*— Person  on,  to  mine, 
not  trespasser. — Burdge  v.  Smith,  14  Cal. 
380,  383. 

889.  Same— Possession  is  rightful. — Eng- 
lish v.  Johnson,  17  Cal.  108,  118,  76  Am. 
Dec.  574;  Table  Mt.  Tunnel  Co.  v.  Strana- 
han,  20  Cal.  198,  209;  Patterson  v.  Key- 
stone M.  Co.,  23  Cal.  575,  576;  Hess  v. 
Winder,  30  Cal.  349,  355;  Lux  v.  Haggin.  69 
Cal.  255,  383,  10  Pac.  674;  Garthe  v.  Hart,  73 
Cal.  541-543,  15  Pac.  93;  Miller  v.  Chrisman. 
140  Cal.   440,   448,   73   Pac.   1083,   74   Pac.   444. 

890.  Mines— Dam  and  ditch,  no  abandon- 
ment from  lapse  of  time. — Crandall  v. 
Woods,  8  Cal.  136,  144;  Bird  v.  Lisbros,  9 
Cal.  1,  6;  Partridge  v.  McKinney,  10  Cal. 
181,  184. 

391.  Same  —  Permissive  possession,  li- 
cense by  legislature. — Bequette  v.  Caul- 
fleld,  4  Cal.  278,  279;  Conger  v.  Weaver,  6 
Cal.  648,  658;  Bird  v.  Lisbros,  9  Cal.  1,  6. 

39*.  Same — Tailings,  abandonment  of, 
from  suffering  them  to  flow  where  they  list. 
— Jones  v.  Jackson,  9  Cal.  237,  244,  246. 

393.     Mingling   funds,    by    trustee,    to    use 
in  his  own  business. — In  re  Thorp,  2  Ware 
C.  C.  294,  23  Fed.  Cas.  1153. 
8S69 
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394.  Mining  corporation,  director*,  wil- 
fulness, from  failure  to  file  statutory  re- 
ports.— Gennert  v.  Ives,  102  Mich.  547,  61 
N.  W.  9. 

395.  Minor  defendant*,  nonresidents, 
summons  served  by  publication,  that  they 
were  over  fourteen  years  of  age. — Emeric 
v.  Alvarado,  64  Cal.  629,  597,  2  Pac.  418. 

396.  Money  loaned,  borrower  promised 
to  repay  on  demand. — Swift  v.  Swift,  46 
Cal.  267,  269. 

397.  Negligence  —  Collision  —  By  street- 
car.—Kerr's  Cyc.  Civ.  Code,  2d  ed.,  9 1714, 
note  pars.  380,  381;  Tompkins  v.  Clay  St. 
R.  Co.,  66  Cal.  163,  4  Pac.  1165.  See  note 
50  Am.  Rep.  653. 

398.  Same— Same — Of  veaaela,  wilful  de- 
fault from  breach  of  rules  of  navigation. — 
Kerr's  Cyc.  Civ.  Code,  2d  edM  9  970. 

399.  Same— From  fact  of  accident. — Jud- 
son  v.  Giant  P.  Co.,  107  Cal.  549,  655,  48 
Am.  St.  Rep. '146,  29  L.  R.  A.  718,  40  Pac. 
1020;  McCurrie  v.  Southern  Pac.  Co.,  122 
Cal.  558.  662,  65  Pac.  824;  Chico  B.  Co.  v. 
Sacramento,  123  Cal.  178,  183,  65  Pac.  780; 
Knott  v.  McGllvray,  124  Cal.  128,  132,  66 
Pac.  789;  Bosque  v.  Sutro  R.  Co.,  131  Cal. 
390,  400,  63  Pac.  682;  Rome  v.  Such,  134 
Cal.  573,  574,  66  Pac.  862,  67  Pac.  760;  Klee- 
bauer  v.  Western  F.  &  E.  Co.,  188  Cal.  497, 
502,  71  Pac.  617;  Kahn  v.  Triest-Rosenberg 
C.  Co.,  139  Cal.  340,  344,  73  Pac.  164;  Brad- 
ford G.  Co.  v.  Kizer,   113  Fed.  894,   898. 

See  notes  6  Am.  St.  Rep.  792;  20  Am.  St. 
Rep.  490;  30  Am.  St.  Rep.  736;  67  Am.  St. 
Rep.   135,   137. 

40©.  Same — From  Inherent  nature  and 
character  of  the  act  causing  the  Injury. — 
Judson  v.  Giant  P.  Co.,  107  Cal.  649,  566,  48 
Am.  St.  Rep.  146,  40  Pac.  1020. 

491.  Same — From  Injury,  In  elevator  by 
breaking  of  machinery  under  control  of 
defendant.— Treadwell  v.  Whittier,  80  Cal. 
574,  582,  13  Am.  St.  Rep.  176  and  note,  5 
L.  R.  A.  498,  22  Pac.  226;  Mitchell  v.  South- 
ern Pac.  R.  Co..  87  Cal.  62,  72,  11  L.  R.  A. 
130,  25  Pac.  245;  Bush  v.  Barnett,  96  Cal. 
202,  204,  31  Pac.  2. 

See    note   15  L.   R.  A.  33. 

402.  Same— In  railroad  corporation,  from 
failure  to  give  signals  in  compliance  with, 
statute. — Orcutt  v.  Pacific  Cent.  R.  Co.,  85 
Cal.  291,  297,  24  Pac.  661. 

493.  Same — None  In  defendant,  when  ad- 
mitted the  accident  was  caused  by  trap- 
doors raised  by  servant. — Bowley  v.  Kelly, 
2  Cal.  App.  Dec.  861,  354,  not  officially  re- 
ported. 

404.  Same — That,  after  injury  from  par- 
ticular defect,  measures  taken  to  prevent 
recurrence. — Trask  v.  California  So.  R.  Co., 
63  Cal.  96;  Magee  v.  North  Pac.  R.  Co.,  78 
Cal.  430,  436,  21  Pac.  114. 

405.  Same— Thins;  causing  Injury  under 
management  of  defendant. — Dixon  v.  Pluns, 
98  Cal.  384,  388,  35  Am.  St.  Rep.  180,  20 
L.  R.  A.  698,  33  Pac.  268;  Knott  v.  McGll- 
vray, 124  Cal.  128,  130,  56  Pac.  789. 


409.  Sam4 — Whenever  the  clrcumatai 
impose  upon  one  party  alone  obligation  of 
special  care. — Sauer  v.  Eagle  Brewing  Co., 
3  Cal.  App.  127,  84  Pac.  426. 

407.  Same— See  "Common  carrier,"  pars. 
87-101,  this  note. 

408.  Negotiable      Instrument  —   Demand 

made  in  kind  of  money  stipulated  in  draft. 
— Laugenberger  v.  Kroeger,  48  CaL  147,  160. 
17  Am.  Rep.  418. 

409.  Same  —  Drawee  of  check  known 
signature  of  drawer,  but  not  handwriting 
in  body. — Redington  v.  Woods,  45  Cal.  406, 
419. 

410.  Same — Holder  took  it  for  value,  be- 
fore dishonor,  in  regular  course  of  busi- 
ness.— Sperry  v.  Spaulding,  45  Cal.  544,  549; 
Rahm  v.  King  Wrought-Iron  B.  Mfg.,  16 
Kan.   532. 

See  notes  84  Am.  Dec.  403;  11  Am.  St. 
Rep.  323. 

411.  Same  —  Indorsed  before  maturity. 
holder  bona  fide  owner. — Palmer  v.  Good- 
win, 6  Cal.  458,  459  Himmelmann  v.  Hotal- 
ing,  40  Cal.  Ill,  116,  6  Am.  Rep.  600. 

412.  Same  —  Overdue,  or  presumptively 
dishonored,  title  unaffected. — Kerr's  Cyc. 
Civ.  Code,  9  3124,  note  par.  32;  Himmelmann 
v.  Hotallng,  40  Cal.  Ill,  114,  6  Am.  Rep.  600. 

413.  Same— Plaintiff  the  owner. — Kerr's 
Cyc.  Civ.  Code,  2d  ed..  §9  3095,  3139,  3198. 
3205  and  notes;  Pryce  v.  Jordm.  69  Cal. 
669,  571,   11   Pac.   185. 

414.  Same— Signature  of  every  drawer, 
acceptor,  and  lndorser  made  for  considera- 
tion before  maturity  and  in  ordinary  course 
of  business. — Kerr's  Cyc.  Civ.  Code.  2d  ed., 
99  3105,   3109   and   notes. 

415.  New  trial— From  fact  that  state- 
ment or  affidavits  were  filed,  none  that  no- 
tice of  motion  was  given  or  waived,  where 
motion  was  denied. — Dominguez  v.  Mas- 
cotti,  74  Cal.   269,  270,  15  Pac.  773. 

416.  Same  —  Order  granting,  unless 
amount  of  damages  remitted,  amount  was 
not  remitted. — Gross  v.  Kelleher,  80  Cal. 
519,  520,  22  Pac.  293. 

417.  Same— Order  striking  out   notice  of 

motion   for,  was  made   by  consent. — Wilson 
v.  Dougherty,  45  CaL>34,  35. 

418.  Same— Time  to  make  motion  was 
extended,  it  not  appearing  from  transcript 
objection  made  on  that  ground. — Patrick  v. 
Morse,  64  Cal.  462,  463,  2  Pac.  49. 

419.  Nonsuit,  motion  on  one  ground, 
waives  all  others. — Mateer  v.  Brown,  1  Cal. 
221,  222;  People  v.  Banvard.  27  Cal.  470, 
474;  Bellevue  W.  Co.  v.  Bellevue.  3  Idaho 
739,  35  Pac.  693;  Brown  v.  Warren,  16  Nev. 
228,  239. 

420.  Notary  public— As  against  aver- 
ments of  married  woman,  of  ignorance  of 
contents  of  deed,  of  incorrect  interpreta- 
tion by  Interpreter,  certificate  conclusive 
as  to  facts  stated. — Grant  v.  White,  57  Cal. 
141;  De  Arnaz,  v.  Escandon,  59  Cal.  486, 
489;   Banning  v.   Banning,  80  Cal.   271,   274, 
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22  Pac.  210;  Schults  v.  McLean,  98  CaL  329, 
257,  28  Pac.  1068. 

421.  Same— Protest  by*  evidence  of  facta 
therein. — Kerr's  Cyc.  Civ.  Code,  2d  ed.,  5  3226 
and  note. 

422.  Notice  by  receiver,  from  receipt  In 

large  type,  in  daytime. — Merrill  v.  Pacific 
T.  Co.,  131  Cal.  582,  589,  63  Pac.  915. 

423.  Nuisance,  public— House  erected  In 
highway. — Gunter  v.  Geary,  1  Cal.  462,  469. 

424.  Same— Public,  every  one  aa*a*rleved, 
with  right  to  abate. — Gunter  v.  Geary,  1 
Cal.  462,  467. 

425.  Objections  to  questions  In  trial  dis- 
regarded, and  questions  answered,  by  wit- 
ness, that  jury,  finding-  adversely,  disre- 
garded testimony. — People  v.  Hall,  57  Cal. 
569,  670. 

426.  Obligations  between  several,  are 
joint. — Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §  1431; 
Bunker  v.  Osborn,  132  Cal.  480,  482,  64  Pac. 
853. 

427.  Order  of  court,  when  silent  as  to 
around  on  which  in  motion  granted,  that  it 
was  on  both  grounds  in  motion. — Onesti  v. 
Freelon,  61  Cal.  626,  628. 

428.  Ordinance— All  In  favor  of— Reason- 
ableness of. — See  respondent's  brief,  66 
L.  R.  A.  442. 

429.  Same — Same — Validity  of.— Ex  parte 
Haskell,  112  Cal.  412,  32  L.  R.  A.  627,  44  Pac. 
725. 

430.  Same— Imposing  license-tax  upon  a 
business,  not  intended  as  a  regulation  of 
the  business. — Placer  County  v.  Whitney 
Estate  Co..   2  Cal.  App.  614,   84   Pac.  277. 

451.  Ordinary  course  of  business  fol- 
lowed.— Post,  f  1963,  subd.  20. 

452.  Ouster,  from  title,  and  right  denied. 

— Miller  v.  Myles,  46  Cal.  535,  538;  Spect  v. 
Gregg,  61  Cal.  198;  Greer  v.  Tripp,  66  Cal. 
209,  212. 

43S.  Parent  and  child— Abandonment, 
evidence  of  relinquishment  to  child  of  right 
of  control. — Kerr's  Cyc.  Civ.  Code,  2d  ed., 
9  211    and   note   par.   1. 

434.  Partial  performance  of  obligation, 
none  of  retention  of  benefit  from. — Kerr's 
Cyc.  Civ.  Code,  §  1477  and  note  par.  25. 

435.  Partner — Knowledge  of,  knowledge 
of  firm. — Burritt  v.  Dickson,  8  Cal.  113, 
117. 

436.  Partnership— Affidavit  of  publica- 
tion, filed  with  county  recorder,  evidence 
of  facts  therein. — Kerr's  Cyc.  Civ.  Code,  2d 
ed.,     fi  2484. 

437.  Same— Composed  of  two,  as  McCor- 
mick  &  Lewis,  not  same  as  that  of  three, 
as  McCormick.  Lewis  &  Co. — Harrison  v. 
McCormick,  69  Cal.  616,  619,  11  Pac.  456. 

438.  Same— Of  defendants,  dissolution, 
knowledge  of,  from  newspaper. — Tread  well 

v.  Wells,  4  Cal.  260,  263. 

43*.  Same  —  Property,  acquired  with 
partnership    funds. — Kerr's   Cyc.    Civ.    Code. 


2d  ed.,  §  2406,  note  pan.  2-7;  Dupuy  v. 
Leavenworth,  17  Cal.  262. 

440.  Patent— Issued     without     authority, 

or  if  state  had  no  title,  in  ejectment,  that 
it  was  valid  and  passed  title. — People  v. 
Stratton,  25  Cal.  242,  251;  Leviston  v.  Ryan, 
75  Cal.  293,  17  Pac.  239;  Hebbron  v.  Graves, 
78  Cal.  380,  381,  20  Pac.  740. 

441.  Same— Purporting-  to  convey  land  as 

portion  of  domain  granted  to  the  state  by 
act  of  September,  1850,  prima  facie  evi- 
dence of  title. — Summers  v.  Dickinson,  9 
Cal.    554,   556. 

442.  Same— To  land  granted  by  Mexican 
government,  not  containing  recital  that 
survey  had  been  published,  that  proper 
officers  of  land  department,  prior  to  sig- 
nature, had  decided  publication  made. — 
Cruz  v.  Martinez,  53  Cal.  239,  243;  Alvarado 
v.  Nordholt,  95  Cal.  116,  128,  30  Pac.  211. 

443.  Payment  —  Application,  agreement 
establishes  presumption. — Clarke  v.  Scott, 
45   Cal.   86,   88. 


Same— Not  loan,  from  money  deliv- 
ered by  debtor  to  creditor. — Norton  v. 
Larco,  30  Cal.  126,  135,  89  Am.  Dec.  70. 


445.     Same— Of  debt   from  lapse  of  time. 

— See  note  18  Am.  St.  Rep.  879. 


446.  Same— On  appeal,  failure  to  show, 
dates  supplied  by  presumption. — Coalter  ▼. 
Hurst,  97  Cal.  290,  292,  32  Pac.   248. 

447.  Performance,  offer  of,  extension  for 
reasonable  time. — Luck  hart  v.  Ogden,  SO 
Cal.    547,    556. 


448.  Personal  property— Breach  of 
ment  to  sell,  relieved  by  pecuniary  com- 
pensation.— Kerr's  Cyc.  Civ.  Code,  2d  ed., 
9  3387. 

440.  Same— Sale  or  transfer  of  perMonal 
property,  fraudulent,  as  against  creditors, 
without  immediate  delivery. — Cahoon  v. 
Marshall,  25  Cal.  197,  201;  Harris  v.  Harris. 
59  Cal.  623,  624;  Howe  v.  Johnson,  107  Cal. 
67,  75,  40  Pac.  42;  Kerr's  Cyc.  Civ.  Code,  2d 
ed.,   f  3440,  note,  passim. 

4S0.  Pleading;— Allegations  by  defend- 
ant, as  defense  or  counter-claim.  ;irc  de- 
nied.— Pflster  v.  Wade,  69  Cal.  133.  137,  10 
Pac.    369. 

481.  Same— As  agslnat  plaintiff,  com- 
plaint correctly  states  the  contract  which 
was  cause  of  action. — Johnson  v.  Moss,  45 
Cal.  515,  517. 

452.  Same— Complaint  Indefinite,  cor* 
rected  by  bill  of  articles,  plaintiff  pre- 
sumed to  know  what  intended. — Cochran  v. 
Goodman,  3  Cal.  244,  245. 

453.  Same— Contract  required  to  be  In 
writing-,  that  agreement  alleged  will  be 
proved  to  be  so. — Bradford  Inv.  Co.  v.  Joost, 
117   Cal.   204,   48   Pac.   1083. 

464.  Same— Complaint  —  In  action  for 
conversion,  allea*atlon  of  attorney's  fees  as 
an  element  of  damage  belna;  surplusage, 
that  Jury  dlsreararded  It. — McDonald  v.  Mo- 
Conkey,   57   Cal.    325,   326. 
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455.  Same  —  Same  —  Last  amended,, 
■trlcken  out,  if  it  could  have  been  done  on 
any  legal  ground,  that  such  ground  existed. 
— Cleland  v.  Walbrldge,  78  Cal.  358,  360,  20 
Pac.   730. 

456.  Possession- Of  tenant,  possession  of 
landlord  till  expiration  of  five  years  from 
termination   of   tenancy. — Ante,   9  326. 

457.  Same— Rightful,  until  overcome  by 
evidence. — Kerr's  Cyc.  Civ.  Code,  2d  ed., 
S  1006,  note  pars.  23-69;  Potter  v.  Knowles, 
5  Cal.  87,  88;  Hawxhurst  v.  Lander,  28 
Cal.   331,  333;   see  note  60  Am.  Dec.   101. 

457a.  Promise  between  parties,  Joint  and 
several,  from  benefit. — Kerr's  Cyc.  Civ. 
Code,    2d   ed..    §  1659   and   note. 

458.  Promissory  note  —  Consideration 
illegal,  that  guilty  Party  will  part  with  it 
to  enable  another  to  recover  for  his  benefit. 
—Graham  v.  Larimer,  83  Cal.  173,  178,  23 
Pac.   286. 

458.  Same— Indorsed  for  valuable  con- 
sideration before  maturity. — Luning  v. 
Wise,  64  Cal.  410,  415,  1  Pac.  495,  874;  Kerr's 
Cyc  Civ.  Code,  2d  ed.,   5  3104  and   note. 

460.  Same — Evidence  of  consideration. — 
Kerr's  Cyc.  Civ.  Code,  2d  ed.f  8  1614  and 
note   pars.   27,   28. 

491.  Same— Having  two  indorsements, 
none  that  they  were  made  at  different 
times  or  payment  voluntary. — Frank  v. 
Brady,  8  Cal.  47,  60. 

462.  Same— Indorsee  a  bolder  for  value. 

Poorman  v.  Mills,  35  Cal.  118,  121,  96  Am. 

Dec.  90. 

463.  Same— Indorsement  by  payee  to 
surety,  that  surety  had  paid  apparent  value 
and  was  owner. — Waldrtp  v.  Block,  74  Cal. 
409,    412,    16    Pac.    226. 

464.  Same — Plaintiff  being;  indorsee,  was 
owner  and  holder,  and  continued  so  at 
commencement  of  action,  and  no  allegation 
required. — Pryce  v.  Jordan,  69  Cal.  569,  671, 
11   Pac.   185. 

465.  Proposal,  not  accepted,  term  not  as- 
sented to. — Spinney  v.  Downing;,  108  Cal. 
666,  669,  41  Pac  797.  See  Morrill  v.  Te- 
hama Con.  M.   &  M.  Co.,   10  Nev.   125. 

466.  Public  highway,  appropriation  of, 
by  person,  a  detriment  to  the  public. — 
Gunter  v.   Geary,  1   Cal.   462,  468. 

467.  Public  lands— All  lands  In  state  are, 
until  legal  title  is  shown  to  have  passed 
from  the  government  to  private  parties. — 
Burdge  v.  Smith,  14  Cal.  380,  383;  Smith 
v.  Doe,  15  Cal.  101,  105;  City  of  Santa  Cruz 
v.    Enright,   95   Cal.    105,    113.    30    Pac.    197. 

468.  Same  —  An  Island,  temporary  pos- 
session to  gather  egjgrs  of  wild  birds,  not 
such  as  to  entitle  exclusion  of  others,  land- 
ing for  same  purpose,  and  who  are  justified 
in  homicide  in  resisting  attempt  at  exclu- 
sion.—People   v.    Batchelder,   27   Cal.   69,    73. 

469.  Same— Commissioner  withdrew  rail- 
road land  from  pre-emption  by  direction  of 
secretary  of  interior. — Weaver  v.  Falrchild, 
50  Cal.   360,  362. 


476.     Same — Patent  Issued  by  authority  ol 

law. — Collins  v.  Bartlett,  44  Cal.  371,  383; 
Levibton  v.  Ryan.  75  Cal.  293,  297,  17  Pac. 
239.. 

471.  Same— Person  la  possession  la 
xigjhtfully  so,  until  one  shows  right  from 
United  States  government. — Rich  v.  Maples. 
33  Cal.  102,  111. 

472.  Same— State  patent  of,  no  force 
where  state  selection  originally  void  and 
no  proof  of  validation  of  selection  by  con- 
gress.— Chant  v.  Reynolds,  49  Cal.  213.  218; 
United  States  v.  Curtner,  14  Sawy.  C.  C. 
546,  38  Fed.  1,  9.     See  note  85  Am.  Dec.  93. 


47S.     Same — Title,  as  betw 
the   state,  vested   In   first 

yell  v.  Cain,  16  Cal.  567,  573. 


n   sltlsen*   of 
ession. — Cor- 


474.  Purchaser,    subsequent,   bona    nue. — 

See  note  17  Am.  St.  Rep.  288. 

475.  Railroad  land,  withdrawal  by  com- 
missioner of  gjeneral  land  oaaee  from 
pre-emption  and  sale  was  by  direction  of 
secretary  of  interior,  and  that  railroad 
company  had  filed  map  designating  gen- 
eral route  of  road. — Weaver  v.  Falrchild. 
50  Cal.  360,   362. 

476.  Ratification,  .where    a    constituent, 

after  an  unauthorised  act,  expressly  rati- 
fied It,  It  was  in  some  legal  and  sufficient 
mode. — Raccouillat  v.  Sansevain,  32  Cal. 
377,  383,  and  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
9  2310  and  note,  and  9  2313  and  note. 


477.  Real  property— Breach  of 
ment  to  transfer,  not  relieved  by  pecuniary 
compensation. — Kerr's  Cyc.  Civ.  Code,  2d 
ed.,    i  3387   and   note. 


478.  Same  —  Conclusive  that  person 
knows  state  of  his  own  title. — Robins  v. 
Hope,  57  Cal.  498,  495;  Parsons  v.  Weis,  144 
Cal.  410,  420,  77  Pac.  1007;  Cobb  v.  Wright. 
43  Minn.  85,  44  N.  W.  662. 

476.  Same— Contract  for  aale,  considers-, 
tlon  named  was  fair  and  adequate  on  pe- 
tition that  administrator  convey. — Hall  v. 
Rice,   64  Cal.  443,  445,   1  Pac.  891. 

486.  Sane— Sane— To  pay  rent  from  oc- 
cupation.— Sampson  v.  Schaeffer,  3  Cal.  196, 
202.  . 

481.  Same— Cotenant    absenting;    himself, 

none  of  abandonment  or  ouster. — Waring  v. 
Crow,  11  Cal.  366,  372;  Owen  v.  Morton,  24 
Cal.  373,  376;  Oglesby  v.  Holllster,  76  Cal. 
136,  140,  9  Am.  St.  Rep.  177,  18  Pac.  146; 
Ricard  v.  Williams,  20  U.  S.  (7  Wheat.)  59, 
5  L.  ed.  398. 

482.  Same— Ouster  of,  from  acts  so  no- 
torious as  to  put  party  upon  Inquiry. — 
Wlnterburn  v.  Chambers,  91  Cal.  170,  180, 
27  Pac.  658.  See  Feliz  v.  Fellz.  105  Cal.  1. 
6,  38  Pac.  521;  see  notes  27  Am.  Dec.  335; 
47  Am.   Dec.   455;   77   Am.   Dec.   614. 

483.  Same— Possession    of,     not    adverse. 

— Miller  v.  Myles.  46  Cal.  535,  639;  Aguirre 
v.  Alexander,  58  Cal.  21,  29;  Unger  v. 
Mooney,  63  Cal.  586,  591,  49  Am.  Dec.  100; 
Tully  v.  Tully,  71  Cal.  338,  347,  12  Pac.  246. 
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484.  Same— Sane—- That  of  all  cotenants. 
— Waring  v.  Crow,  11  Cal.  366.  371;  Knox  v. 
Marshall,  19  Cal.  617,  621;  Colman  v.  Cle- 
ments, .23  Ca^l.  245,  247;  Owen  v.  Morton, 
24  Cal.  373,  376;  Carpentler  v.  Webster.  27 
Cal.  524,  546;  Miller  v.  Myles,  46  Cal.  535, 
539;  Unger  y.  Mooney,  63  Cal.  586,  591, 
49  Am.  Rep.  100;  Oglesby  v.  Hollister,  76 
Cal.  136,  140,  9  Am.  St.  Rep.  177,  18  Pac.  146; 
Newman  v.  Bank  of  Cal.,  80  Cal.  368,  373. 
13  Am.  St.  Rep.  169,  6  L.  R.  A.  467,  22  Pac. 
261;  Gage  v.  Downey,  94  CaL  241,  253, 
29  Pac.  635. 


495.     Redemption  of  lands  from  Judgment 

made  by  party  in  his  own  right,  from 
patent. — Marshall  v.  Farmers'  Bank,  115 
Cal.  330,  336,  42  Pac.  418,'  47  Pac.  52. 


488.  Same— Entry  noon  not  sufficient  or 
valid  as  claim,  unless  action  commenced. — 
Ante,   9  320. 

486.  Same— Instrument  of  transfer,  not 
mortgage. — Mahoney  v.  Bostwick,  96  CaL 
53.  58,  31  Am.  St.  Rep.  175,  30  Pac.  1020; 
Ganceart  v.  Henry,  98  Cal.  281,  284,  33  Pac. 
92;  Penney  v.  Simmons,  99  Cal.  880,  382,  33 
Pac.  1121;  Sherman  v.  San  dell.  106  Cal.  373, 
375,  39  Pac.  797;  Rawlins  v.  Ferguson,  133 
Cal.  470,  473,  65  Pac.  957. 

487.  Same— Pecuniary  consideration  for 
breach  of  agreement  to  transfer,  no  relief. 
— Kerr's  Cyc.  Civ.  Code,  2d  ed.,  9  3387  and 
note. 


Same— -Possession      by      tenant*      of 

title  of  landlord,  rebuttable. — Fair  v.  Steve- 
not,  29  Cal.  486,  490.  See  Taylor  v.  Central 
Pac.  R.  Co.,  67  Cal.  615,  619,  8  Pac.  436; 
Emeric  v.  Alvarado,  90  Cal.  444,  473,  27  Pac. 
356;  Calanchlni  v.  Branstetter,  96  Cal.  612, 
614,  31  Pac.  675. 


480.  Same— Reclamation  company,  the 
grantee,  was  capable  in  law  of  taking  and 
holding  lands,  in  absence  of  averment  that 
it  was  corporation  or  so  capable. — Hagar 
v.  Board  of  Supervisors,  47  Cal.  222,  227; 
Stockton  Sav.  Bank  v.  Staples,  98  Cal.  189, 
192,   32   Pac.   936. 


490.  Some— Term  of  hiring-  of,  from  year 
to  year. — Kerr's  Cyc.  Civ.  Code,  2d  ed.. 
9  1943  and  note  par.   6. 

491.  Same— Transfer  for  benefit  of  party 
supplying  purchase-money. —  Kerr's  Cyc. 
Civ.  Code.  9  853,  pars.  19-23,  45,  70;  Hid- 
den v.  Jordan,  21  Cal.  92,  99;  Millard  v. 
Hathaway.  27  Cal.  119,  140,  142;  Sandfoss 
v.  Jones.  35  Cal.  481,  488;  Somers  v.  Over- 
hulser,  67  Cal.  237,  7  Pac.  646;  Hellman  v. 
Messmer,  75  Cal.  166,  16  Pac.  766;  Thomas 
v.  Jameson,  77  Cal.  91,   19  Pac.  177. 

482.  Same  —  Sale,  fee-simple  title  In- 
tended to  pass. — Kerr's  Cyc.  Civ.  Code,  2d 
ed.,  91106  and  note  pars.  1-14:  9  1731  and 
note  pars.  236,  237;  Bates  v.  Howard,  105 
Cal.  173,  182,  38  Pac.  716. 

498.  Record  of  court— All  Intendments 
consistent  therewith  must  be  taken  in  sup- 
port of  proceedings  of  court  below. — Doyle 
v.  Franklin,  48  Cal.  637,  540. 

404.  Same— Lost,  Jurisdiction  once  ac- 
quired was  not  lost,  and  acts  of  court  in 
amending  record  properly  exercised. — Sich- 
ler  v.  Look,  93  Cal.  600,  608,  29  Pac.  220. 


496.  Referees  sworn,  if  legislature  so  in- 
tendeds-Sloan  v.   Smith,  3   Cal.  406,  407. 

497.  Relief    by    pecuniary  consideration, 

for  breach  of  agreement  to  transfer  per- 
sonal property. — Kerr's  Cyc.  Civ.  Code,  2d 
ed.,  9  3387  and  note. 

498.  Religious  society,  holds  church  prem- 
ises as  a  corporation,  though  no  formal  act 
or  resolution  for  taking  possession  shown. 
The  rule  was  different  in  California  prior 
to  acquisition  by  the  United  States,  the 
church  property  and  even  the  building  on 
the  land  belonging  to  the  state  and  did 
not  become  property  of  the  church  or 
corporation  until  the  decree  of  seculari- 
zation in  1833  (Nobili  v.  Redmon,  6  Cal. 
325);  and  in  the  case  of  the  Roman  Catho- 
lic Church  at  the  present  time,  so  that 
where  a  bishop  is  in  office  and  officiating, 
a  grant  to  him  eo  nomine  "and  to  his  suc- 
cessor in  office  as  bishop,"  does  not  pass  an 
estate  in  the  land  granted  to  a  subsequent 
incumbent  of  the  office  of  such  bishop 
unless  the  bishop  of  the  church  is  a  cor- 
poration sole. — Blakeslee  v.  Hall,  94  Cal. 
159,  29  Pac.  623. 

499.  Resulting  trust,  from  conveyance 
without  consideration,  express  or  implied, 
or  distinct  use  or  trust  stated  to  be  held 
by  grantee  for  benefit  of  grantor. — Russ  v. 
Mebius,  16  Cal.  360,   355. 

500.  Riparian  lands,  that  occupant,  on 
public  domain,  has  received  grant  of  flow- 
ing water  to  extent  of  common-law  right. 
— Lux  v.  Haggin,  69  Cal.  255,  427,  10  Pac. 
674. 

301.  Rules  of  court,  which  would  oper- 
ate   to    deny    a    substantial    right,    not    in 

record,  none  presumed. — Warden  v.  Mendo- 
cino Co.,  32  Cal.  655. 

502.  Sale,  ownership  In  seller.— Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  9  1722,  note  par.  7; 
Dunn  v.  Price,  112  Cal.  46,  62,  42  Pac.  354. 

008.  Sanity— Always  presumed.  —  Estate 
of  Wilson.  117  Cal.  262,  270,  49  Pac.  172, 
711;  Estate  of  La  tour,  140  Cal.  414,  419,  73 
Pac.  1070,  74   Pac.  441. 

See,  also,  note  36  L.  R.  A.  721;  44  L.  R.  A. 
(N.  S.)   119. 

B04.  Same— Same  Until  contrary  ap- 
pears.— Kerr's  Cyc.  Civ.  Code,  2d  ed.,  9  38, 
note   pars.   26-29,  and   9  40. 

BOS.  Same— Proof  of  Insanity  carries 
back  no  presumption  of  its  past  existence, 
and  that  it  exists  only  from  the  time  when 
it  was  proved  to  exist. — Estate  of  Dolbeer, 
149  Cal.  227,  86  Pac.  695. 

006,  "Seal."  embraced  In  brackets  ap- 
pearing in  copy  of  certificate  embodied  in 
record,  that  the  seal  of  the  court  Is  affixed 

to    original. — Touchard    v.    Crow,    20    Cal. 

150.  157. 
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507.  Seamen— Vessel  lost,  certificate  of 
master  evidence  of  his  exertion. — Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  §  2059. 

508.  Separate  property  off  wife  from  con- 
veyance to  her,  not  conclusive. — Kerr's  Cyc 
Civ.  Code,  2d  ed.,  $  164,'  note  pars.  89-101. 

SOP*  Sheriffs  return,  is  correct  and  not 
traversable. — Egery  v.  Buchanan,  5  Cal.  53, 
56;  Raker  v.  Bucher,  100  Cal.  214,  219,  34 
Pac.  654,  849;  Giffln  v.  Smith,  2  Nev.  374, 
378;  Nash  v.  Muldoon,  16  Nev.  404,  414; 
Bowyer  v.  Knapp,  15  W.  Va.  277,  291; 
Schneider  v.  Ferguson,  77  Tex.  577,  14  S.  W. 
154. 

See  notes  43  Am.  Dec.  536;  73  Am.  Dec. 
643;  65  Am.  Dec.  502. 

510.  Ship— Actual  loss  from  continued 
absence  and  unheard  of. — Kerr's  Cyc.  Civ. 
Code,  2d  ed.,   9  2706. 

511.  Same—  Man  as;  Ins;  owner,  no  ria;ht  to 
compensation.— Kerr's  Cyc.  Civ.  Code,  2d 
ed.,    §  2072. 

612.  Shorthand  notes,  transcript  as  evi- 
dence,  see,   ante,    {  273. 

513.  State  land*— Appearing;  laud  certi- 
fied over  to  state  by  commissioner  of  land 
office,  that  it  was  done  prior  to  commence- 
ment of  action. — Hodapp  v.  Sharp,  40  Cal. 
69,  73;  Murphy  v.  Sumner,  74  Cal.  316,  319, 
16  Pac.  3. 

514.  Same— None  that  they  are  listed, 
from  certificate  of  purchase  of  lien  lands. — 
Kerr's  Cyc.  Pol.  Code,  2d  ed.,  §  3514,  note 
pars.  16,  26,  27;  Murphy  v.  Sumner,  74  Cal. 
316,    318,    16    Pac.    3. 

515.  Same— Purchaser,  certificate  of  reg- 
ister evidence  of  title. — Kerr's  Cyc.  Pol. 
Code,  2d  ed.,  §  3514  and  note  pars.  16-25; 
Hodapp  v.  Sharp,  40  Cal.  69,  71;  Watkins  v. 
Lynch,  71  Cal.   21,  24,   11   Pac.   808. 

516.  Statement — Contains  all  the  testi- 
mony material  to  the  points  specified,  al- 
though the  record  does  not  show  it  affirm- 
atively.— Ringgold  v.  Haven,  1  Cal.  108, 
116;  Hidden  v.  Jordan,  28  Cal.  301,  303,  312; 
Smith  v.  Athern,  34  Cal.  506,  511;  Clark 
v.  Gridley,  35  Cal.  398,  403;  Judson  v.  Ly- 
ford,  84   Cal.  505,  509,  24   Pac.   286. 

517.  Same— Does  not  contain  all  off  the 
testimony  or  any  testimony  upon  the  points 
not  specified. — Hidden  v.  Jordan,  28  Cal.  301, 
303. 

518.  Same— On  motion  for  new  trial.  If 
ft  falls  to  show  affirmatively  that  it  con- 
tains all  the  evidence  pertinent  to  the  mo- 
tion, that  it  does  so  contain  It. — Smith  v. 
Athern,  34  Cal.  506,  511. 

519.  Statute  of  limitations,  raises  none 
of  payment. — McCarthy  v.  White,  21  Cal. 
495,   502. 

520.  Statutes  creating;  presumption,  va- 
lidity of. — See  note  36  Am.  St.  Rep.  682. 

521.  Step-children,  received  into  family 
of  step-father  and  expenses  paid  by  him, 
he  supported  them  as  parent  and  they  not 
liable  to  him  for  support. — McKay  v.  Mc- 
Kay,  125   Cal.   65,   67    Pac.   677. 


522.  Street-cars. — See  note  50  Am.  Rep. 
553. 

523.  Streets— Owner  of  land  hounded  by 
road  or,  owns  to  center  of  way.— Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  8  831,  and  Weye  v. 
Sonoma  Valley  R.  Co.,  69  Cal.  202,  206,  10 
Pac.  610. 

524.  Same— Proceedings  of  commissioner* 
having;  Jurisdiction  to  widen,  were  regular 
and  valid. — Appeal  of  North  Beach  &  M.  R. 
Co.,    32   Cal.   499,   522. 

525.  Same  Superintendent  of,  having 
given  certificate  that  work  waa  properly 
done,  none  that  materials  marked  as  pat- 
ented were  patented. — Dunne  v.  Altschul, 
57   Cal.  472,  476. 


526.  Summons— If  there  la  no  proof  of 
what  was  done,  legal  service  was  in  fact 
made. — Hahn  v.  Kelly,  34  Cal.  391,  405,  94 
Am.  Dec.  742. 

627.  Same— Where  Judgment  recites  de- 
fendant "duly  and  regularly  summoned," 
and  record  contains  affidavit  of  publication, 
that  service  was  made  under  proper  order. 
— Sichler  v.  Look,  93  Cal.  600,  607,  29  Pac. 
220;  Dowling*  v.  Comerford,  99  Cal.  204. 
206,  33  Pac.  863;  Houghton  v.  Tibbets,  126 
Cal.    57,    60,    58   Pac.   318. 

628.  Surprise,  defendent  not  taken  hy,  In 
action  for  damages  from  negligence,  when 
proof  offered  of  necessary  results. — Tread- 
well  v.  Whittier,  80  Cal.  674,  679.  18  Am.  St. 
Rep.   176,  6L.R.A.  498,  22  Pac.  266. 


Surveys  and     mapa     of     boundary 

lines,   approved,  evidence   of   establishment 

thereof. — Kerr's  Cyc     Pol.     Code,     2d     ed., 
§  3973. 

520.  Swamp-lands,  that  claimant  under 
state  patent  acquired  title  with  full  knowl- 
edge of  terms,  conditions,  and  purposes  of 
grant,  and  subject  to  right  and  duty  of 
state  to  cause  reclamation. — Kimball  v. 
Reclamation   F.   C,   46  Cal.    344,   361. 

531.  Tax— Assessment,  It  was  regularly 
made. — Wohlford  v.  City  of  Escondido,  2 
Cal.    App.    429,    84    Pac.    56. 

532.  Same— Collector,  affidavit  of  publi- 
cation of  delinquent  list,  evidence  of  facts 
therein. — Kerr's  Cyc.  Pol.  Code,  2d  ed., 
§  3769   and   note  pars.   1-3. 

533.  Same— Deed— Conclusive  of  publica- 
tion of  notice  required  by  law. — Kerr's  Cyc. 
Pol.  Code,  2d  ed..   {  3769,  note  par.  3. 

534.  Same— Same— Recitals  In  evidence 
of  facts  therein. — Kerr's  Cyc.  Pol.  Code, 
2d  ed.,  9  3786,  note  Part  II. 

535.  Same— Same — Of  county  treasurer, 
none  that  he  and  all  officers  acting-  before 
him,  under  naked  statutory  power,  had 
each  done  his  duty. — Keane  v.  Connovan, 
21  Cal.  292,  299. 

530.  Same— Sale  by  treasurer,  presump- 
tion as  to  official  acts  (5  1963,  subd.  15), 
does  not  apply  to. — Keane  v.  Connovan,  21 
Cal.  291,  305,  82  Am.  Dec.  738;  Huey  v.  Van 
Wie.   24  Wis.   687. 

See  note  99  Am.  Dec.  461. 
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537.  TtTfi  Court  found  boat  not  in 
transitu,  or  there  for  temporary  purpose, 
consequently  subject  to  taxation. — City  of 
Oakland  v.  Whipple,  39  Cal.  112,  115. 


Same— -Defendant  la  ejectment  fall- 
ing; to  prove  no  levy  or  assessment,  that 
they  were  so  levied  and  assessed  and  de- 
fendant had  not  paid  them. — Reynolds  v. 
Willard,   80  Cal.   605,   607,   22   Pac.   262. 

539.  Bane— Os  personal  property,  asses- 
sor acted  in  accordance  with  law,  and  that 
circumstances  authorized  assessment. — City 
of  San  Francisco  v.  Flood,  64  CaL  504,  508, 
2    Pac.    264. 


540w     Telegrams, 

note   38  Am.   Rep.   5. 

Ml.  Tenants,  Injury  to,  none  of  failure 
of  duty,  from  lapse  of  time. — Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  9  1941;  Daley  v.  Quick, 
99  Cal.   179,  182,  33  Pac.   859. 


MS.  Tei  mis  Of  instrument,  clear  and  un- 
ambiguous, legal  effect  intended. — Maho- 
ney  v.  Bostwick,  96  Cal.  '53,  58,  31  Am.  St. 
Rep.  175,  30  Pac.  1020;  Sherman  v.  Sandell, 
106  Cal.  373,  376,  39  Pac.  797;  Ensign  v. 
Ensign,  120  N.  Y.  665,  666,  24  N.  E.  942. 


after  that  date  plaintiff  parted  with  title. 
— Ronton  v.  Gibson,  149  CaL  650,  84  Pac. 
186. 

651.  Toll-bridges  or  ferries*  franchise 
for  erecting-,  none  that  government  parts 
with  right  to  make  other  grants  which  may 
impair  value  of  first. — Fall  v.  County  of 
Sutter,   21  Cal.  237,   253. 

562.  Tolls,  party  In  possession  collecting, 
at  established  rates,  has  authority. — Blood 
v.  Woods,  95  Cal.  78,  87,  30  Pac.  129;  Carter 
v.  Meuli,  122  Cal.  367,  869,  55  Pac.   138. 

56S.  Trade-mark  calculated  to  mislead. 
Intent  to  deceive. — Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  8  991,  note  par.  171. 


6M.  Trespass— Damage,  wrongful  entry 
upon  mining:  claim. — Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  8  3360,  note  par.  16;  Attwood  v. 
Fricot.  17  CaL  37,  44,  76  Am.  Dec.  567. 


543.  Same— Of  writing,  are  used  in  their 
primary  and  general  acceptation. — Ante, 
91861. 

544.  Testator— Died  Intestate,  as  to  pos- 
thumous child  not  mentioned* — Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  9  1306,  note  pars.  1-15; 
Smith  v.  Olmstead,  88  Cal.  582,  22  Am.  St. 
Rep.  336,  12  L.  R.  A.  46,  26  Pac.  521;  Estate 
of  Smith,  145  Cal.  118,  121,  78  Pac.  369. 

545.  Same  —  None,  of  Intention  to  die 
Intestate  as  to  part  of  estate,  words  fairly 
construed. — Hardenbergh  v.  Ray,  161  U.  S. 
112,   38  L.   ed.   93,  14   Sup.   Ct.  Rep.  306. 

MS.  Thing  In  action,  value  of,  equal  to 
property  to  which  it  entitles  owner. — 
Kerr's  Cyc.  Civ.  Code,  2d  ed.,  8  3356  and 
note   pars.   1-5. 

M7.  Title— Fee  simple,  by  grant  of  real 
property  unless  appears  lesser  estate  in- 
tended.— Kerr's  Cyc.  Civ.  Code,  2d  ed.,  8  1105 
and  note  pars.  1-14;  Montgomery  v.  Sturdi- 
vant,  41  Cal.  290,  292;  Klumpke  v.  Baker, 
68  Cal.  559,  561,  10  Pac.  197. 

MS.  Same— From  poasesalon,  as  against 
a  mere  trespasser. — 'Bequette  v.  Caulfleld, 
4  Cal.  278,  279;  Bird  v.  Lisbros,  9  Cal.  5, 
70  Am.  Dec.  618;  Hubbard  v.  Barry,  21  Cal. 
321,  325;  Richardson  v.  McNulty.  24  Cal.  339, 
348;    Brandt   v.    Wheaton,    52    Cal.    430,    434. 

MO.  Same— None,  from  possession  of 
pueblo  laad  within  limits  of  city  of  San 
Francisco  for  several  years  prior  to  1861, 
that  it  was  connected  with  title  of  city. — 
McManus  v.  O'Sullivan,  48  Cal.  7,  17.  See 
Pacific  Mut.  L».  Ins.  Co.  v.  Stroup,  63  Cal. 
150,  153;  Emerlc  v.  Alvarado,  64  Cal.  529, 
609,  2  Pac.  418;  McLeran  v.  Benton,  73  Cal. 
329,  344,  2  Am.  St.  Rep.  814,  14  Pac.  879. 

550.  Same  — Where  complaint  to  quiet 
title  alleges  title  "up  to"  certain  day,  that 
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555.  Same— One  going  on  mineral  land 
to  mine  not  guilty  of. — Burdge  v.  Smith,  14 
Cal.  380,  888. 

556.  Trial— Charge  of  court  correct,  un- 
less manifestly  erroneous  under  any  and 
every  conceivable  state  of  facts. — People 
v.  Levison,  16  Cal.  98,  100;  People  v.  King, 
27  Cal.   607,  509,   514. 

556a.  Same— Error  disregarded  unlesa  It 
affect «  substantial  rights. — Ante,  8  475. 

657.  Trust— Acceptance  where  gift  bene- 
ficial to  cestui  que  trusts — Kerr's  Cyc.  Civ. 
Code,  2d  ed.,   8  852,  note  Part  V. 

558.  Same— Declaration  of,  minds  met 
remain  until  act  accomplished. — Ward  v. 
Waterman.  85  Cal.  488,  502,  24  Pac.  930. 

550.  Same— From  transfer  of  real  prop- 
erty to  one  and  consideration  paid  by  or 
for  another. — Kerr's  Cyc.  Civ.  Code,  2d  ed., 

8  853  and  note,  and  Tryon  v.  Huntoon,  67 
Cal.   325,  327,   7  Pac.  741. 

MO.  Same— Instrument  correctly  ex- 
presnes  agreement  of  parties. — Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  9  2254;  Ward  v.  Water- 
man, 85  Cal.  488,  502,  24  Pac.  930;  Sher- 
man v.  Sandell,  106  Cal.  373,  375,  39  Pac. 
797. 

Ml.  Same— None  from  conveyance  taken 
In  name  of  wife  or  child  or  other  for  whom 
must  provide. — Kerr's  Cyc.  Civ.  Code,  2d 
ed.,  9  2224,  note  par.  121;  Hamilton  v.  Hub- 
bard. 134  Cal.  603,  606,  66  Pac.  321,  66  Pac 
860. 

562.  Same— Resulting,  springs  from  pre- 
sumption of  law. — Plass  v.  PI  ass,  122  Cal.  3, 
6,  14,  64  Pac.  372;  Baker  v.  Vining,  30  Me. 
121,   60   Am.   Dec.   617. 

M3.  Trust  and  confidence,  presumptlona 
against  transactions  by  parties  holding 
relations  of. — Ross  v.  Conway,  92  Cal.  632, 
636.  28  Pac.  785;  Sober  an  es  v.  Soberanes, 
97   Cal.    140,   144.    145,    31   Pac.    910. 

564.  Trustee — Faithfully  discharges  his 
duties*. — Kerr's     Cyc.      Civ.      Code,     2d      ed., 

9  2238.  note  par.  2;  Estate  of  Thompson, 
101  Cal.  349,  355,  35  Pac.  991,  36  Pac.  98, 
508. 
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065.  Same  —  Mingling  funds.  —  Drafts 
were  from  his  own  portion. — Central  Nat. 
Bank  v.  Connecticut  Mut.  L.  Ins.  Co.,  104 
U.  S.  54.  26  L.  ed.  693;  Estate  of  Hallett, 
L.  R.  13  Ch.  Dlv.  696. 


066.     Same— Some— Overplus    la    fond    Is 

trust.— El izalde  v.  Elizalde,  137  Cal.  634, 
641,    66   Pac.    369,   70  Pac.   861. 

S67.  Same  Obtaining  advantage  —  Over 
beneficiary,  that  transaction  without  con- 
sideration and  under  undue  influence. — 
Kerr's  Cyc.  Civ.  Code,  2d  ed.,  9  2235,  note 
pars.  7-20,  and  9  2236,  note  pars.  1-23. 

068.  Same— Same — Was  without  consid- 
eration, or  by  undue  influence. — Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  $  2235  and  note  pars.  1-22, 
and  5  2236,  note  par.  13. 

068.  Same— Payment*  to  cestui  que 
trust*  were  on  account,  and  not  advances 
nor  loans. — Woodard  v.  Wright,  82  Cal.  202, 
207,   208,   22   Pac.   1118. 

570.  Undertaking  on  attachment— Exe- 
cuted with  reference  to  provisions  of 
statute  and  as  security  for  Judgment.— 
Heynemann    v.    Eder,    17    Cal.    433,    436. 

071.  Same— Of    goods    known    to    sheriff 

not  subject  to  execution,  that,  by  refusal 
to  release  goods  otherwise,  it  was  exacted 
under  color  of  office  and  in  violation  of 
law. — Servanti  v.  Luak,  43  Cal.   238,  241. 

072.  •  Undue  Influence  —  Attorney  and 
client,  doctrine  applies  to  relations  be- 
tween.— Ross  v.  Conway,  92  Cal.  632,  636, 
28  Pac.  785. 

073.  Same— Between  guardian  and  ward. 

— Ross  v.  Conway,  92  Cal.  632,  633,  28  Pac. 
785.  See  Berkmeyer  v.  Kellerman,  32  Ohio 
St.    239,   30  Am.   Rep.   577. 

074.  Same— From  considerations  of  pub- 
11c  policy. — Brison  v.  Brison,  75  Cal.  525, 
629,  7  Am.  St.  Rep.  189,  17  Pac.  689. 

070.  Same— Inequality  of  parties,  nature 
of  transaction. — Rose  v.  Conway,  92  Cal. 
632,   635,   28  Pac.  785. 

076.  Same— None  from  gift  from  wife  to 
husband. — Kerr's  Cyc.  Civ.  Code,  2d  ed., 
S  158,   note  pars.  74,   76. 

077.  Same. — None  from  mere  relation  of 
parties. — Dimond  v.  Sanderson,  103  Cal.  97, 
103,  37  Pac.  189.  See  Hardy  v.  Van  Har- 
ltngen,  7  Ohio  St.  208,  216. 

078.  Same— None  of,  between  husband 
and  wife. — Brison  v.  Brison,  75  Cal.  525,  7 
Am.  St.  Rep.  189,  17  Pac.  689;  Hayne  v. 
Herman,  97  Cal.  259,  262,  32  Pac.  171; 
Dimond  v.  Sanderson,  103  Cal.  97,  37  Pac. 
189;  Tillaux  v.  Tillaux,  115  Cal.  663,  47 
Pac.  691;  Stiles  v.  Cain,  134  Cal.  170,  174,  66 
Pac.  231. 


080.  Same — Where 
uueatly  violated. — Dimond  v.  Sanderson, 
103  Cal.  97,  102,  37  Pac.  189.  See  Brison 
v.  Brison,  90  CaL  323,  336,  27   Pac.  186. 

081.  Value  once  proved,  that  It  eon* 
tinned  the  same. — Kisling  v.  Shaw,  38  Cal. 
426,  443;  Golson  v.  Dunlap,  73  Cal.  167,  162. 
14    Pac.    676. 

See    note    22   Am.    St.    Rep.    178. 

082.  Venae,  though  want  of.  Is  generally 
fatal  to  affidavit,  yet  where  It  was  entitled 
in  court  and  cause  and  had  usual  jurat,  sig- 
nature, seal,  and  certificate  of  notary  pub- 
lic, not  fatal. — Reavis  v.  Co  well,  66  CaL 
588,    690. 


083.  Verdict— Of  manslaughter,  hut  none 
on  plea  of  acquittal,  not  presumed  that 
defendant  waived  it. — People  v.  Fuqua,  61 
Cal.  377,  878. 

084.  Same. — So  grossly  excessive  as  to 
shock  the  moral  sense  was  rendered  un- 
der influence  of  passion  or  prejudice. — 
Harris  v.  Zanone,  93  Cal.  59,  72,  28  Pac. 
846;  Lee  v.  Southern  Pac.  R.  Co.,  101  Cal. 
118,  121,  35  Pac.  672;  Graybill  v.  De  Young, 
140  Cal.   323,   327,  73  Pac.   1067. 

080.  Voters,  although-  knowing  the  law 
aad  the  time  when  full  term*  of  office  ex- 
pire, they  do  not  know  the  fact  that  an 
officer  has  resigned  or  died. — Tillson  v. 
Ford,  63   Cal.   701,   706. 

088.     Warehouse  receipts,  n  on -negotiable. 

— Kerr's  Cyc.  Civ.  Code,  2d  ed.,  8  1858b, 
note  11;  Goldstone  v.  Merchants'  Ice  &  C. 
S.   Co.,   123   Cal.   625,   631,  56  Pac.   776. 

087.  Want  of  consideration,  burden  of 
proof — Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §  1615 
and  note  pars.  1-14.  ' 

088.  Water    rates,   ordinance    Axing,    en- 

titled   to  presumptions   of  legislative   act. — 

Sheward  v.  Citizens'  Water  Co..  90  Cal.  635, 
640,    27    Pac.    439. 

089.  Water-rights— Appropriation  of,  la 
mineral  laada  during  period  of  statute  of 
limitations  operates  as  grant  of  right  so 
held  and  enjoyed.— Yankee  Jim's  Union 
Water  Co.  v.  Crary,  25  Cal.  504,  509;  Davis 
v.  Gale,  32  Cal.  27,  35,  91  Am.  Dec.  559; 
Cox  v.  Clough,  70  Cal.  345,  347;  Alta  Land 
&  Water  Co.  v.  Hancock,  85  Cal.  226,  20  Am. 
St.  Rep.  221,  24  Pac.  645;  Gallaher  v.  Monte- 
cito  Valley  Water  Co.,  101  Cal.  242,  244,  35 
Pac.  770;  Faulkner  v.  Rondoni,  104  Cal. 
140,   146,    37   Pac.    Rep.    883. 

090.  Same  —  Franchise,  general  grant 
from  sovereign. — Conger  v.  Weaver,  6  Cal. 
648,  658. 

091.  Same— None  of  more  extensive  than 
actual  appropriation. — Nevada  Water  Co. 
v.  Powell,  34  Cal.  109,  119,  91  Am.  Dec. 
685. 


See    Kerr's    Cyc.    Civ.    Code,    2d    ed.,    §  158,  092.     Same — None    that    lands   are    public, 

note  pars.   68-68.  of    United    States. — City    of    Santa    Crus   v. 

079.     Same— Spiritual   adviser   over   morl-       Enrl*ht.  95  Cal.   105,    113.   30   Pac.   197. 
bond. — Ross  ▼.  Conway,  92  Cal.  632,  636,  28  098.     Will — After    eight    years    since    let- 

Pac.    785.  *****  testamentary  IxKoed,  petition,  since  lost 
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or  destroyed,  contained  jurisdictional  facts. 
— In  matter  of  Warfleld,  22  Cal.  51,  68,  83 
Am.  Dec.  49;  Townsend  v.  Tallant,  88  Cal. 
45,    58.    91    Am.    Dec.    620.- 


884.      Same— All     statutory     requirement* 

complied   with,  where  witnesses  dead. — Es- 
tate of  Tyler,  121  Cal.  405,  410,  63  Pac.  928. 

5W&.  Same— Community  property,  testa- 
tor*  knowledge  off   law  off  disposition  off. — 

Estate   of  Gilmore,  81  Cal.  240,  242,  22  Pac.  . 
655. 

594k  Same-— Grandcklldren  for«potten,  not 
rebutted, « by  mention  of  their  mother. — Es- 
tate of  Salmon,  107  Cal.  614,  617,  48  Am. 
St.  Rep.  164,  40  Pac.  1030. 

597.  Same— Intention  to  dispose  off  only 
kin  own  moiety,  presumed. — Estate  of 
Smith,  108  Cal.  115,  119,  40  Pac.  1037;  Es- 
tate of  Lynch,  142  Cal.  373,  377,  75  Pac. 
1086. 

598.  Same—None  aa-ainat  validity  of 
provision  for  wife. — Estate  of  Donovan,  140 
Cal.  390,  395,  73  Pac.  1081.  See  Estate  of 
Langford,  108  Cal.  608,  41  Pac.  701;  Latham 
v.   Udell.   38  Mich   238. 


Same— Omission  unintentional*  re- 
buttable.— Gerrish  v.  Gerrish,  8  Oregr.  351, 
354,    34    Am.    Rep.    686. 


Same— Revocation,  presumption  de- 
pending- on  survivorsklp. — Sanders  v.  Sim- 
cich,  65  Cal.  60,  52,  2  Pac.  741. 

601.  Same—Sanity  In  testator,  at  time  of 
execution. — Panaud  v.  Jones,  1  Cal.  488, 
498;  Estate  of  Nelson,  132  Cal.  182,  191,  64 
Pac.  294.  See  Estate  of  Scott,  128  Cal.  57, 
60  Pac.  527. 

See  notes  36  L  R.  A.  721;  44  L  R.  A. 
<N.   S.)    119. 

602.  Same— Terms  used  In  codicil  would 
be  construed  under  facts  existing*. — Estate 
of   Ladd,    94    Cal.    670,    673.    30    Pac.   99. 

60S.  Testator— Intended  distribution  as 
of  time  of  deatk. — Estate  of  Hopper,  66  Cal. 
80.   82,    4    Pac.    984. 

604.  Same— Same— Weak,  exclusive  ac- 
cess* that  provisions  of  will  unnatural. — 
Estate  of  McDevitt,  95  Cal.  17,  33,  30  Pac. 
101. 


605.  Same— Undue  Influence,  none  from 
fact  principal  devisee  and  legatee  partner 
many  years  of  testator. — Estate  of  Brooks, 
54  Cal.  471,  474;  Estate  of  Low,  Myrick's 
Prob.   143,   148. 


606*  Same— Where  records  of  alcalde's 
office  scattered  or  destroyed,  public  enemy 
in  possession,  that  it  was  duly  registered. 
— Panaud  v.  Jones,   1  Cal.  488,   509. 

607.  Same— Word     "advancements,"     not 

used  differently  from  technical  and  popular 
signification. — Estate  of  Zefle,  74  Cal.  125, 
134,  15  Pac.  455. 

608.  Witness— Distrust  off,  from  being; 
wllffully  false  in  material  part  of  his  testi- 
mony.— White  v.  Disher,  67  Cal.  402,  404, 
7    Pac.    826. 


Same  —  Speaks      tkc      trutk. — Ante*, 
§  1847. 

610.  Words,  meaning;  attacked  In  one 
part  of  contract,  Bame  wherever  used. — 
Saunders  v.   Clark,   29   Cal.   299.   305. 

611.  Written  contract,  all  material  Items 
and  terms  presumably  Introduced. — Kerr's 
Cyc.  Civ.  Code,  8  1640;  Harrison  v.  McCor- 
mick,  89  Cal.  827,  330,  23  Am.  St.  Rep.  469, 
26   Pac.   830. 

612.  Wife  sole  grrantee— Presumption- 
Evidence. — Under  the  provisions  of  section 
164  of  the  Civil  Code  where  the  wife  holds 
a  grant,  bargain,  and  sale  deed  of  prop- 
erty executed  to  her  as  sole  grantee  the 
presumption  is  that  the  title  is  thereby 
vested  in  her  as  her  separate  property, 
and  that  presumption  is  itself  evidence 
which  may  outweigh  the  positive  testimony 
of  witnesses  against  it,  and  will  stand  as 
evidence  in  the  case  until  it  is  overthrown 
by  other  evidence,  under  the  provisions  of 
the  above  section  and  section  1961,  post. — 
Auener  v.  Suiter,  46  Cal.  App.  301,  189  Pac. 
120,  following  the  doctrine  In  Pabst  v. 
Shearer,  172  Cal.  239,  156  Pac.  466;  Gilmour 
v.  North  Pasadena  Land  &  Water  Co.,  178 
Cal.  6,  171  Pac.  1066;  Volguards  v.  Myers, 
23  Cal.  App.   500,  138  Pac.  963. 

613.  Written  Instrument  presumptive 
evidence  of  consideration* — Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  9  1614,  note  pars.  22-34,  46-57. 


§  1960.    WHEN  AN  INFERENCE  ARISES.    An  inference  must  be  founded : 

1.  On  a  fact  legally  proved;  and, 

2.  On  such  a  deduction  from  that  fact  as  is  warranted  by  a  consideration  of 
the  usual  propensities  or  passions  of  men,  the  particular  propensities  or  pas- 
sions of  the  person  whose  act  is  in  question,  the  course  of  business,  or  the 
course  of  nature. 

History:     Enacted  March  11,  1872. 

INFERENCE  ARISES  WHEN.  3.  Assumption  of  a  fictitious  name  by  one 

1.  Accused's    refusal    to    answer    officer—  accused  of  crime— Is  a  circumstance 

Not  to  prejudice.  which  the  jury  may  consider. 


3.  An  appellate  court  has  not  the  right  to 
draw  its  own  inferences. 
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4.  Conduct  of  person  arrested — Admissible 
in  evidence. 
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5.  Deception    and    falsehood  —  A.    circum- 

stance of  guilt. 

6.  Executor — Order  settling   final  account 

— Conclusive  as  to  whom. 

7.  Findings  of  court — Construction  to  be 

given  to. 

8.  Same  —  Supported   by    deduction   from 

facts. 

9, 10.  Guilt    is    not    inferred    from    silence — 
When  not  bound  to  speak. 

11.  Inferences  from  conduct — For  jury,  not 

for  court. 

12.  Inference  of  one  fact  from  others. 

13.  Objection    to    testimony    of    habits  — 

Affects  weight,  not  admissibility. 

1.  Accused's  refusal  to  assurer  officer— 
Not  to  prejudice. — A  person  accused  of 
crime  is  under  protection  of  law.  He  is 
not  bound  to  assert  his  innocence  to  officer 
who  arrests  him,  nor  to  answer  questions 
asked  by  officer,  as  to  crime  for  which  he 
is  arrested,  or  any  circumstances  connected 
with  it.  Under  such  circumstances  accused 
has  right  to  be  silent,  or  to  assert  reason 
why  he  at  that  time  declines  to  enter  into 
explanations.  If  he  keeps  silent,  or  refuses 
to  answer,  "because  he  does  not  under- 
stand the  law,  and  had  not  better  say  any- 
thing," no  inference  from  hie  silence,  or 
refusal,  can  be  drawn  against  him. — Peo- 
ple v.  Elster,  2  Cal.  Unrep.  315,  3  Pac.  884, 
886. 

2.  An  appellate  court  has  not  the  right 
of  drawing;  its  own  inferences  from  admit- 
ted probative  facts,  unimpeded  by  the  con- 
clusions of  the  trial  court,  where  all  the 
evidence  is  brought  up  on  an  appeal  from 
an  order  denying  a  motion  for  a  new  trial, 
for  to  do  so  would  be  for  the  appellate 
court  to  make  findings  of  fact  if  a  finding 
of  fact  is  based  upon  a  reasonable  infer- 
ence, it  is  not  within  the  power  of  the 
appellate  court  to  set  it  aside  any  more 
than  it  is  within  its  power  to  set  aside  any 
other  findings  supported  by  sufficient  legal 
evidence,  as  a  finding  of  fact  based  upon 
reasonable  inference  drawn  from  facts 
proved  with  legal  sufficiency,  is  as  much 
and  as  completely  as  is  any  other  finding 
of  fact  a  finding  based  upon  good  and 
sufficient  evidence. — Ryder  v.  Bamberger, 
172   Cal.    791,    158   Pac.    753. 

3.  Assumption  of  a  fictitious  name  by 
one  accused  of  crime— -Is  a  circumstance 
which  the  Jury  may  consider  a  strengthen- 
ing of  any  inference  of  guilt  arising  from 
other  established  facts. — People  v.  Cox,  29 
Cal.  App.  419,  155  Pac.  1010. 

• 

4.  Conduct  of  person  arrested— Admis- 
sible In  evidence. — The  conduct,  acts,  and 
statement  of  person  under  arrest  for  crime, 
which  he  is  charged  with  having  commit- 
ted, are  admissible  in  evidence  against 
him,  and  such  inferences  may  be  drawn 
from   them   as   are   warranted   by   the    evi- 


dence considered  in  light  of  human  -expe- 
rience.— People  v.  Elster,  2  Cal.  Unrep.  315, 
3   Pac.   884,    886. 

5.  Deception  and  falsehood— -A  circum- 
stance of  guilt. — When  a  person  suspected 
of  and  charged  with  crime  resorts  to  de- 
ception and  falsehood,  that  is  a  circum- 
stance which,  like  flight  and  concealment, 
tends  to  show  a  consciousness  of  guilt, 
and  thereby  strengthens  any  inference  of 
guilt  arising  from  other  established  facta. 
— People  v.  Cox,  29  Cal.  App.  419,  155  Pac. 
1010. 


«.  Executor— Order  settling;  final 
count—Conclusive  as  to  whom. — An  order 
settling  the  final  account  of  a  widow  as 
executrix  of  the  will  of  her  deceased  hus- 
band, is  conclusive  as  between  the  lega- 
tees under  the  will  and  the  successors  in 
interest  of  the  executrix,  under  the  pro- 
visions of  the  above  section. — Estate  of 
Simonton,  183  Cal.  53,  190  Pac.  442. 

7.  Findings  of  court— Construction  to  be 
given  to. — The  findings  of  the  trial  court 
are  to  receive  such  a  construction  as  will 
uphold  rather  than  defeat  its  judgment 
thereon;  and  whenever  from  the  facts 
found  other  facts  may  be  inferred  which 
will  support  the  judgment,  such  inference 
will  be  deemed  to  have  been  made  by  the 
trial  court. — Cooley  v.  Brunswig  Drug  Co., 
30   Cal.    App.    58,    157    Pac.    13. 

8.  Same— Supported  by  deduction  from 
facts. — Appellant  claims  that  there  is  no 
evidence  to  support  finding  that  note  was 
entered  as  satisfied  and  canceled  upon 
books  of  bank.  There  is  no  direct  evidence 
to  that  effect.  The  books  of  bank  were 
not  introduced,  and  part  of  finding,  if  it 
has  support,  must  derive  it  from  inference 
drawn  from  fact  of  delivery  and  its  circum- 
stances— a  deduction  from  this  fact  war- 
ranted by  course  of  business. — Savings  & 
L.  Soc.  v.  Burnett,  106  Cal.  514,  529,  39  Pac. 
922. 


9.  Guilt  Is  not  Inferred  from  stlen< 
When  not  bound  to  speak. — An  inference 
of  guilt  can  not  be  drawn  from  statement 
evincive  of  innocence,  nor  from  silence 
where  person  is  not  bound  to  speak,  nor 
from  refusal  to  answer  unauthorized  ques- 
tions, touching  charge  against  him,  which, 
under  circumstances,  call  for  no  reply. — 
People  v.  Elster,  2  Cal.  Unrep.  315,  3  Pac. 
884,   886. 

10.  Neither  a  statement  made  by  defend- 
ant that  sale  by  him  was  all  right  and 
there  was  nothing  wrong  about  it,  nor  his 
refusal  to  answer  questions  asked  by  of- 
ficer, warrant  Inference  of  implied  admis- 
sion of  guilt.  As  statement  was  In  itself 
evincive  of  innocence  and  not  guilt,  and 
refusal  was  exercise  of  legal  right,  it  was 
erroneous  for  court  to  assume  them  as  cir- 
cumstances upon  which  to  predicate  in- 
structions that  possession  of  defendant  was 
a  "guilty  possession." — People  v.  Elster, 
2  Cal.  Unrep.  315,  3  Pac.  884,  886. 
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11.  Inference*  from  conduct— For  Jury, 
not  for  court. — If  an  Inference  could  be 
drawn  at  all  from  conduct  or  statements  of 
defendant,  It  was  for  jury  to  draw  it;  they 
only  could  determine  whether  conduct  of 
defendant  on  occasion  of  his  arrest  was 
contrary  to  ordinary  behavior  of  person 
charged  with  crime,  or  attributable  to  his 
mental  characteristics,  or  evinced  guilt  or 
innocence.  It  was  not  for  the  court. — Peo- 
ple v.  Elster,  2  Cal.  Unrep.  315,  3  Pac.  884, 
886. 

12.     Inference    of    one    fact    from    other* 

unless  such  fact  is  a  necessary  conclusion 
from  those  others,  must  be  made  by  the 
trial  court,  and,  if  the  facts  that  it  has 
found  are  such  as  might  authorise  different 
inferences    therefrom,    it    will    be    assumed 


that  the  inference  made  by  the  trial  court 
was  one  that  will  uphold,  rather  than  de- 
feat, its  Judgment. — Spoon  v.  Sheldon,  27 
Cal.  App.  705,  151   Pac.  150. 

IS.  Objection  to  testimony  of  habits— 
Affects  weight,  not  admissibility. — In  ac- 
tion by  sole  heir  of  Patrick  Kean,  deceased, 
to  set  aside  deed  on  ground  of  fraud,  appel- 
lants urge  that  Kean  did  not  rescind 
promptly  and  that  it  was  error  to  allow 
testimony  as  to  his  habits  and  condition 
at  periods  from  seventeen  to  twelve  years 
prior  to  the  date  of  the  transaction.  But 
last  objection  affects  rather  the  weight  than 
the  admissibility  of  testimony,  and  the 
former  contention  is  not  tenable. — Donnelly 
v.  Rees,  141  Cal.  56,  63,  74  Pac.  433. 

See,  ante,   89  1832,  1957  and  notes. 


§1961.  PRESUMPTIONS  MAT  BE  CONTROVERTED,  WHEN.  A  pre- 
sumption (unless  declared  by  law  to  be  conclusive)  may  be  controverted  by 
other  evidence,  direct  or  indirect;  but  unless  so  controverted,  the  jury  are 
bound  to  find  according  to  the  presumption. 

History:     Enacted  March  11,  1872. 


PRESUMPTIONS— MAY  BE  CONTRO- 
VERTED WHEN. 

1.  Automobile  passenger — Killed  at  railroad 

crossing— -^Presumption  as  to  care  used. 

2.  Controverting  evidence,  introduced. 
3-  5.  Controverting  presumptions. 

6.  Disobedience  of  subpoena  —  Contempt  — 

Notice  and  hearing  essential. 

7.  Jury  bound  by  presumption — Unless  con- 

troverted. 

8,  9.  Presumption  of  innocence — Not  only  pre- 
sumption allowable. 

See,  post,  SS  1962,  1963  and  notes. 

1.  Automobile  passenger—Killed  at  rail- 
road crossing— Presumption  na  to  care  used. 

— In  an  action  brought  by  the  heirs  of  a 
man  who  died  from  Injuries  alleged  to  have 
been  sustained  as  a  result  of  the  defend- 
ant's negligent  operation  of  a  railway 
train,  which  collided  with  an  automobile  in 
which  deceased  was  at  the  time  traveling 
as  a  passenger,  under  the  provisions  of  the 
above  section,  in  the  absence  of  any  evi- 
dence to  the  contrary,  the  law  presumes 
that  the  deceased  did  everything  that  a 
reasonably  prudent  man  would  have  done 
under  the  same  circumstances  for  the  pro- 
tection of  his  own  safety. — Carpenter  v. 
Atchison,  T.  &  S.  F.  R.  Co.,  —  Cal.  App.  — , 
195  Pac.  1073,  following  doctrine  in  Crabbe 
v.  Monmouth  Channel  Gold  Mln.  Co.,  168 
Cal.  600,  143  Pac.  714;  Baltimore  &  P.  R.  Co. 
v.  Landrigan,  191  U.  S.  461.  82  L.  ed.  262.  24 
Sup.   Ct.   Rep.   137. 

2.  Controverting  evidence  Introduced*  the 
effect  of  the  presumption,  as  conclusive  of 
the  fact,  ceases,  and  the  Jury  are  to  deter- 
mine the  fact  upon  consideration  of  the 
controverting   evidence   in   connection   with 


the    Dresumption. — People    v.     Wong    Sang 
Lung,  3  Cal.  App.   221,  84   Pac.   843. 


8579 


3.  Controverting  preaum.pt  Ions.  —  Pre- 
sumptions are  evidence,  and  sometimes  re- 
quire clear  and  convincing  evidence  to 
overcome  them. — Hitchcock  v.  Rooney,  171 
Cal.  285,  152  Pac.  913. 

4.  A  presumption  declared  by  statute, 
although  disputable,  Is  itself  evidence,  and 
it  *s  for  the  trial  court  to  say  whether  the 
evidence  offered  to  overthrow  the  pre- 
sumption has  sufficient  weight  to  effect  that 
purpose. — labst  v.  Shearer,  172  Cal.  239,  156 
Pac.  466. 

5.  Against  a  proved  fact,  or  a  fact  ad- 
mitted, a  disputable  presumption  has  no 
weight,  but  where  It  is  undertaken  to 
prove  the  fact  against  the  presumption.  It 
still  remains  with  the  Jury  to  say  whether 
or  not  the  fact  has  been  proved;  and  if  they 
are  not  satisfied  with  the  proof  offered  in 
its  support,  they  are  at  liberty  to  accept 
the  evidence  of  the  presumption. — Pabst  v. 
Shearer,  172  Cal.  239,  156  Pac.  466. 

6.  Disobedience  of  supbeena— Contempt 
—Notice  and  hearing  essential. — In  view  of 
the  provisions  of  the  above  section  the 
superior  court  can  not  punish  a  witness  for 
contempt  because  of  his  failure  to  obey  a 
subpoena  commanding  him  to  appear  be- 
fore an  officer  of  the  court  for  the  purpose 
of  giving  his  deposition,  until  a  report  has 
been  made  to  the  court  of  such  disobedi- 
ence, and  a  hearing  had,  and  an  order  made 
directing  the  witness  to  obey  the  subpoena. 
— Merrill  v.  Superior  Court,  33  Cal.  App.  56", 
164  Pac.  340. 

7.  Jury  bound  by  presumption— -Unless 
controverted. — In  a  case  of  a  presumption 
by  which,  in  our  code,  Is  meant  a  presump- 
tion  of  law,   the  Jury  are  bound,   unless  it 
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is  controverted  by  other  evidence. — Mon- 
terey Co.  v.  Cushing.  *3  Cal.  507,  510,  23 
Pac.  700;  People  v.  O'Brien,  130  Cal.  1,  7,  62 
Pac.  297. 

As  to  presumption  of  tanoeence.  see  pars. 
8,  9,  this  note. 

8.  Presumption  of  innocence  Not  only 
presumption  allowable. — The  presumption 
of  innocence,  is  not  the  only  presumption 
allowable  in  criminal  cases,  and  it  is  not 
true  that  it  is  not  overcome  by  any  other 
presumption  or  does  overcome  all  other  pre- 


sumptions of  whatsoever  kind  or  nature. 
All  presumptions  are  evidence;  conclusive 
presumptions  are  not  overcome  by  the  pre- 
sumption of  innocence,  nor  are  many  dis- 
putable presumptions  so  overcome. — People 
v.  LeDoux,  155  Cal.  536,  553,  102  Pac.  517. 

9.  The  presumption  of  innocence  may  be 
overcome  in  a  civil  case  by  a  preponderance 
of  evidence,  but  in  a  criminal  case  it  re- 
quires proof  beyond  a  reasonable  doubt. — 
Cooper  v.  Spring-  Valley  Water  Co.,  16  Cal. 
App.  23,  116  Pac.  298. 


§  1962.  SPECIFICATION  OF  CONCLUSIVE  PRESUMPTIONS.  The  fol- 
lowing presumptions,  and  no  others,  are  deemed  conclusive : 

1.  A  malicious  and  guilty  intent,  from  the  deliberate  commission  of  an  un- 
lawful Act,  for  the  purpose  of  injuring  another ; 

2.  The  truth  of  the  facts  recited,  from  the  recital  in  a  written  instrument 
between  the  parties  thereto,  or  their  successors  in  interest  by  a  subsequent 
title ;  but  this  rules  does  not  apply  to  the  recital  of  a  consideration ; 

3.  Whenever  a  party  has,  by  its  own  declaration,  act,  or  omission,  intention- 
ally and  deliberately  led  another  to  believe  a  particular  thing  true,  and  to  act 
upon  such  belief,  he  can  not,  in  any  litigation  arising  out  of  such  declaration, 
act,  or  omission,  be  permitted  to  falsify  it; 

4.  A  tenant  is  not  permitted  to  deny  the  title  of  his  landlord  at  the  time  of 
the  commencement  of  the  relation; 

5.  The  issue  of  a  wife  cohabiting  with  her  husband,  who  is  not  impotent,  is 
indisputably  presumed  to  be  legitimate; 

6.  The  judgment  or  order  of  a  court,  when  declared  by  this  code  to  be  con- 
clusive ;  but  such  judgment  or  order  must  be  alleged  in  the  pleadings  if  there 
be  an  opportunity  to  do  so;  if  there  be  no  such  opportunity,  the  judgment  or 
order  may  be  used  as  evidence. 

7.  Any  other  presumption  which,  by  statute,  is  expressly  made  conclusive. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  248,  held  uncon- 
stitutional, see  history,  §  5  ante. 


CONCLUSIVE  PRESUMPTIONS. 

I.  In  General,  1-11. 

II.  Subdivision  1— Malicious  and  Guilty 
Intent,  12-17. 

III.  Subdivision  2 — Truth  or  Pacts  From 
Recital  in  Written  Instrument, 
18-39. 

IV.  Subdivision  3 — By  Act  or  Declaration 
Leading  Another  to  Believe,  40-81. 

V.  Subdivision  4 — Landlord's  Title  as  to 
Tenant,  82-89. 

VI.  Subdivision   5  —  Legitimacy  of  Child 
Born  in  Wedlock,  90-93. 

VII.  Subdivision  6 — Judgment  or  Order  of 
Court,  94-99. 
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I.  In  General. 

1.  Accepted  issues. 

2.  Any  pertinent  fact  proved — Subject  to 
presumption. 

3.  Complaint   in  replevin  —  Against   hus- 
band and  wife. 

4.  Conclusive     presumptions  —  Are     not 
overcome  by  what. 

5.  Same — Not  rebutted  by  evidence. 

6.  Conclusiveness — Does  not  include  non- 
essentials. 

7.  Forum  of  wife— Where  husband  domi- 
ciled. 

8.  Knowledge    of    law  —  Every   one    has, 
conclusive  presumption. 


Tit.  n,rh.v.] 
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9.  Homestead  and  outside  property,  mort- 
gage of— Release  of  non-exempt  por- 
tion— Sale  as  entirety. 

10.  Presumption  on  appeal — In  general. 

11.  Sane — Inconsistencies  in  evidence. 

'IL  Subdivision    1  —  Malicious   and   Guilty 
Intent. 

12.  Civil  libel — As  to  presumption  of  mali- 

cious intent. 

13,  14.  Same — Based  upon  a  letter  written  by 
defendant. 

15.  Instruction    substantially   in    language 

of  section. 

16.  Intent  of  accused. 

17.  Loaded    pistol    pointed  —  Presumption 

of  unlawful  intent. 

III.  Subdivision  2 — Truth  op  Facts  From 
Recital  in  Written  Instrument. 

18.  Acknowledgment    of    receipt  —  Article 

undelivered — Assignment  by  seller — 
Showing  non-delivery  against  as- 
signee. 

19.  Same  —  Estoppel  in  pais  —  Theory  of 

doctrine. 

20,21.  Conclusiveness   of  —  Does   not   include 
non-essentials. 

22.  Consideration — Clause  of  deed  not  con- 

clusive. 

23.  Same — As  to  when  want  of  considera- 

tion can  not  be  shown. 


24.  Same — In  contract,  shown  by  parol. 

25.  Deed — Parol  evidence  of  consideration 

— Legal  effect  of  deed  not  defeated.      54 

26,  27.  Estoppel — To  deny  ownership  of  prop- 
erty. 

28.  Same — Waiver  of  invalidity  of  contract 

—  Absence    of    personal    liability  — 
Cases  distinguished. 

29.  Fraud  in  obtaining  sale — Owner  may 

recover  goods. 

30.  Intent   of  parties — Promissory  note — 

Contemporaneous  contract. 

31.  Invalid     agreement  —  Subsequent     re- 

execution  —  Amendment  of  1913  to 
section  857  of  the  Civil  Code. 

32.  Mortgage  foreclosure — Consideration — 

Right  to  show. 

33.  Recitals — In  genuine  mortgage,  held  to 

be  true. 

34.  Same — Except  as  to  consideration. 

35.  Same  —  In  undertaking,  conclusive  be- 

tween parties. 

36.  Recitals  in  deed — As  to  effect  of. 

37.  Same  —  Insufficient    to    show    grantee 

bona  fide  purchaser. 

38.  Recitals  in  promissory  note — Of  direct 

promise  to  pay. 

09.  Sale  of  personal  property  by  fraud — 

Passes  no  title. 
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IV.  Subdivision  3 — By  Act  or  Declaration 
Leading  Another  to  Believe. 

40.  Acceptance   of   check    of   defendant — 

Estops,  when.  * 

« 

41.  Bank — Estopped  by  act  of  cashier. 

42.  Corporation  —  Finding     pledge-holders 

and  officers  estopped. 

43.  dame  —  Indebtedness   of  —  Letters   of 

president — Removal  of  bar  of  stat- 
ute. 

44.  Employer  bound  by  his  stated  account. 
45,  46.  Equitable  estoppel — As  to  essentials  of. 

47.  Estoppel — Action    for   breach   of   con- 

tract— Dissolution  of  partnership. 

48.  Same — By  acts  and  representations. 

49.  Same  —  By   admission    of    money    re- 

ceived. 

50.  Same — By  culpable  conduct. 

51.  Same — By  declarations,  includes  volun- 

teer successor. 

52.  Same  —  By    denial    of    ownership    to 

sheriff. 

53.  Same — Change  of  claim  of  plaintiff. 

54.  Same — Essential  elements  of. 

55.  Same — Same — Injury  necessary. 

56.  Same — Failure  to  plead  estoppel. 

57,  58.  Same — Same — When  estoppel  must  be 
pleaded. 

59.  Same — In  what  consists. 

60-  62.  Same — Knowledge    of    both    parties — 
Statute  of  frauds. 

63.  Same — Stockholders  as  private  persons 
are  subject  to. 

65.  Estoppel  in  pais — In  general. 

66.  Same  —  Acceptance  by  wife  of  hus- 
band *s  deed  to  community  property. 

67.  Same — Acquiescence  in  expenditure  for 
the  development  of  a  water  supply. 

68.  Same  —  Principle  invoked,  where  the 
promise  is  express — Not  to  plead  the 
statute  of  limitations. 

69.  Same — Statute  of  limitations— Exten- 
sion of  payment  of  note. 

70.  Facts  in  knowledge  of  both  parties — 
Statute  of  frauds. 

71.  Failure  to  object  to  account — Admits 
terms. 

72.  Fraud — Not  presumed,  insolvency  un- 
known. 

73.  Husband — Permitting  wife's  apparent 
ownership— Can  not  claim. 

74.  Intent  from  acts — Presumption  of  law. 

75.  Introduction  of  person  to  notary — Can 
not  falsify. 

76.  Same — Can  not  recover  of  notary. 

77.  Mechanics'  lien  —  Declaration  by 
owner  intentionally  made. 

78.  No  estoppel  when  na  prejudice  to  an- 
other. 

79.  Ratification — Can  not  be  repudiated. 
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80.  Trust-deed — Delivery  to  third  person — 

Declaration  to  lien-claimants  —  Es- 
toppel. 

81.  Same— Subject  to  mortgage— Innocent 

purchaser — Estoppel  of  beneficiaries. 

V.  Subdivision  4 — Landlord's  Title  as  to 

Tenant. 

82.  Agreement  for  free  use  of  water — Not 

tenancy. 

83.  Conclusive  presumption  of  the  title — 

Continues  until  rebutted. 

84.  Easement — Not  subject  to  ejectment. 

85.  Estoppel  —  Of    tenant    to    deny    land- 

lord's title — Acceptance  of  lease  by 
owner. 

86.  Same — Same — Stranger  not  bound. 

87.  Presumption  of  title  in  landlord — Not 

conclusive  after  tenancy  begins. 

88.  Tenant    can    not    assert    title  —  Until 

premises  surrendered. 

89.  Upper    riparian    proprietor  —  Not    es- 

topped by  expired  agreement. 

VI.  Subdivision    5  —  Legitimacy   of    Child 

Born  in  Wedlock. 

90.  Cohabiting  —  Living    together    osten- 

sibly as  husband  and  wife. 

91.  Illegitimacy — Testimony   of   non-inter- 

course. 

92.  Legitimacy  of  child — Evidence— Inter- 

locutory decree  of  divorce — Admissi- 
bility of. 

93.  Same — Opportunity  for  intercourse. 

VII.  Subdivision  6— Judgment  oe  Order  of 

Court. 

94.  Estoppel   by   judgment — Rendition    of 

judgment. 

95.  Same — Sale     under     voluntary     bank- 

ruptcy of  wile — Mortgage  of  home- 
stead and  outside  property. 

96.  Same — Same — Release  of  outside  mort- 

gaged property — Homestead  of  hus- 
band and  wife — Latter  not  bound 
by  release. 

97.  Marriage — Presumption  of. 

98.  Res  judicata — Judgment  upon  contest 

of  will. 

99.  Same — Property  in  issue  in  divorce  ac- 

tion. 

A*  to  rebuttable  presumption*,  see,  post, 
8  1963  and  notes. 

I.      IN    GENERAL. 

1.  Accepted  issues. — Application  of  rule 
:hat  "where  parties  have  proceeded  to  trial 
upon  a  pleading,  without  objection  to  its 
sufficiency  to  raise  a  particular  issue  and 
evidence  has  been  received  as  to  the  fact, 
and  the  issue  found  upon,  the  party  whose 
duty  it  was  to  object  will  not  be  heard  in 
the  appellate  court  to  say  that  the  finding: 
was  not  within  the  issues." — Clark  v.  Bell, 
14  Cal.  App.   328,  111  Pac.  1037. 


2.  Any  pertinent  fact  proved— Subject  to 
presumption. — The  expression,  "proved  like 
any  other  fact,"  was  not  intended  to  do 
away  with  well-known  rules  of  evidence, 
and  allow  all  kinds  of  evidence,  whether 
incompetent,  secondary,  or  hearsay.  Any 
fact  In  controversy  pertinent  to  issues  may, 
be  proved  by  competent  evidence  and  sub- 
ject to  rules  as  to  presumption. — Estate  of 
Mills.  137  Cal.  298,  304,  92  Am.  St.  Rep.  175, 
70   Pac.   91.  . 

3.  Complaint  In  replevin  —  Against  bun- 
band  and  wife  being  framed  on  the  theory 
that  the  property  claimed  was  derived  from 
both  of  them,  but  the  evidence  showed  that 
the  wife  was  not  an  actual  vendor  of  the 
property,  and  that  she  persistently  repre- 
sented to  the  purchaser  that  she  had  no  in- 
terest in  the  property,  and  that  it  belonged 
solely  to  her  husband,  and  that  she  was 
equitably  estopped  to  deny  his  ownership, 
it  was  within  the  discretion  of  the  court  to 
permit  an  amendment  to  the  complaint  to 
state  the  facts  constituting  such  equitable 
estoppel,  which  may  be  placed  in  such  man- 
ner as  to  raise  a  conclusive  presumption 
against  her,  under  subdivision  3  of  above 
section. — Mills  v.  Jackson,  19  Cal.  App.  695, 
698,  127*  Pac.  656. 

4.  Conclusive     presumptions  —   Are    not 
overcome    by    what. — Conclusive     presump- 
tions are  not  overcome  by  a  presumption  of 
innocence. — People  v.  LeDoux,  166  Cal.  553,  t 
102  Pac.  517. 

5.  Same  —  Not    rebutted    by    evidence. — - 

Where  the  law  makes  certain  fact  "con-.' 
elusive  presumption,"  evidence  can  not  be! 
received  to  contrary. — Estate  of  Mills,  137 ' 
Cal.  298.  304,  92  Am.  St.  Rep.  175,  70  Pac.  91. ,' 

6.  Conclusiveness— Does  not  Include  non- 
essentials.— GeneYal  rule  of  law  is  that  re- 
citals in  deed  bind  all  persons  who  are  par- 
ties or  privies  thereto;  but  this  rule  does 
not  extend  to  that  which  is  mere  descrip- 
tion, or  an  averment  which  is  not  essential. 
— Osborne  v.  Endicott,  6  Cal.  149,  154,  65 
Am.  Dec.  498;  Simeon  v.  Eckstein.  22  Cal. 
580,  592;  Ingersoll  v.  Truebody,  40  Cal.  603, 
611;  Moffatt  v.  Bulson,  96  Cal.  106,  110,  31 
/  .->.  St.  Rep.  195,  30  Pac.  1022. 

See  par.  20,  this  note. 

See  notes  70  Am.  Dec.  61,  78  Am.  Dec.  271, 
87  Am.  Dec.  115;  42  Am.  St.  Rep.  265. 

7.  Forum  of  wife— Where  bnsband  domi- 
ciled.— "In  section  129  Civil  Code  it  is  said: 
'In  actions  in  divorce  the  presumption  of 
law  that  the  domicile  of  the  husband  is  the 
domicile  of  the  wife  does  not  apply.'  Coun- 
sel say  this  rule  is  only  a  presumption  of 
evidence,  and  since  it  is  not  included  in  the 
presumptions  mentioned  in  above  section,  it 
may  be  rebutted  by  evidence.  But  the  law 
that  the  domicile,  or  more  accurately  the 
forum  of  the  wife,  Is  where  the  husband  Is 
domiciled,  although  she  is  actually  living 
in  a  different  place,  is  not  a  rule  of  evi- 
dence. It  is  a  law  to  which  there  are  some 
exceptions,  and  the  presumption  as  to  a 
particular   case   is   that   it   is   controlled   by 
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the  general  rule,  unless  it  is  shown  that 
It  is  within  the  exception." — Hatate  of 
Wickes,  128  Cal.  270,  274,  49  L.  R.  A.  138, 
60  Pac.  867. 

0.  Knowledge  of  law — Every  one  has, 
conclusive  presumption. — It  is  a  conclusive 
presumption  that  every  one  has  knowledge 
of  the  law. — Sunol  v.  Hepburn,  1  Cal.  254, 
280;  Woodworth  v.  Fulton,  1  Cal.  295,  308; 
Taaffe  v.  Josephson,  7  Cal.  352,  355;  Swartz 
v.  Hazlett,  8  Cal.  118,  129;  Christy  v.  Sulli- 
van, 50  Cal.  337,  339,  49  Am.  Rep.  655;  San 
Francisco  Gas  Co.  v.  Brickwedel.  62  Cal.  641, 
642;  People  v.  Burns,  75  Cal.  627,  630.  17  Pac. 
646:  Hill  v.  Finlgan,  77  Cal.  267.  275.  19  Pac. 
494;  Board  of  Directors  v.  Tregea,  88  Cal. 
334,  346,  26  Pac.  237;  Bull  v.  Bray.  89  Cal. 
296,  300,  13  L.  R.  A.  576,  26  Pac.  873;  Murphy 
v.  Clayton,  113  Cal.  153,  162,  45  Pac.  267. 

See  notes  10  Am.  Dec.  327,  81  Am.  Dec. 
140,  12  Am.  St.  Rep.  130,  55  Am.  St.  Rep.  507. 

9.  Homestead  and  ontiilde  property*  mort- 
yare  of— Release  of  non-exempt  portion- 
Sale  as  entirety.  —  Where  the  mortgagee, 
without  the  consent  of  the  mortgageors, 
voluntarily  releases  to  the  purchaser  at  a 
■ale  under  voluntary  bankruptcy  of  the 
wife,  the  outside  property  covered  by  the 
mortgage,  he  can  not  thereafter  insist  upon 
a  sale  of  the  entire  property  covered  by  the 
mortgage,  and  the  mortgageors  have  a 
right  to  treat  such  release  as  a  waiver  of 
such  right  by  the  mortgagee,  and  claim  a 
proper  credit  on  the  mortgage  on  account 
of  the  release  that  they  did  not  authorize.— 
Blood  v.  Munn,  156  Cal.  236,  100  Pac.  694. 

10.  Presumption    on    appeal-— In    general. 

— It  is  presumed  that  an  agreement  of  sale 
relied  upon  though  not  set  out  in  the  com- 
plaint, supported  the  averments  of  that 
pleading  in  relation  thereto  when  intro- 
duced in  evidence. — Conde  v.  Sweeney,  14 
Cal.  App.  24,  110  Pac.  973. 

11.  Same— Inconsistencies    In    evidence.— 

It  is  to  be  presumed  that  the  trial  judge 
reconciled  and  accounted  for  any  and  all 
inconsistencies  in  the  evidence,  and  his 
findings  based  upon  such  evidence  are  con- 
clusive upon  the  appellate  court. — Brandt 
v.  Krogh,  14  Cal.  App.  48,  111  Pac.  275. 

II.       SUBDIVISION    1— MALICIOUS    AND 
GUILTY    INTENT. 

12.  Civil  libel— An  to  presumption  of  ma- 
licious Intent. — Before  this  presumption 
arises  the  Jury  must  And  (1)  the  commis- 
sion of  an  unlawful  act;  (2)  that  its  com- 
mission was  deliberate;  and  (3)  that  there 
was  a  deliberate  purpose  of  injuring  an- 
other.— Davis  v.  Hearst,  160  Cal.  167,  116 
Pac.  630. 

IS.  Same— Based  upon  a  letter  written 
l»y  defendant  containing  a  charge  of  forgery 
against  an  attorney,  where  the  defendant 
upon  the  trial  not  only  made  no  effort  to 
prove  the  truth  of  the  assertion,  but  ex- 
pressly admitted  the  charge  of  forgery  was 
untrue,  the  trial  court  properly  excluded 
from  evidence  documents  including  certain 


letters  which  passed  between  himself  and 
the  attorney  while  the  latter  was  acting  for 
defendant  in  certain  litigation,  which  let- 
ters and  documents  defendant  contended 
were  admissible  as  tending  to  show  his  in- 
tention in  uttering  the  libel,  and  as  prov- 
ing it  was  published  with  good  motives  and 
Justifiable  ends,  as  the  defendant,  in  utter- 
ing the  libel,  engaged  in  the  deliberate 
commission  of  un  unlawful  act  for  the  pur- 
pose of  injuring  another,  from  which,  un- 
der above  section,  a  malicious  and  guilty 
intent  is  conclusively  presumed. — People  v. 
Pryal,  25  Cal.  App.  779,  147  Pac.  114,  115. 

14.  In  such  a  case,  where  the  proffered 
evidence  tended  to  show  that  difficulties  had 
arisen  between  the  defendant,  and  the  at- 
torney, over  the  latter's  conduct  during 
certain  legal  procedings,  resulting  in  an 
effort  on  the  part  of  the  defendant  to  dis- 
charge his  counsel,  such  evidence,  instead 
of  showing  that  the  motive  for  publishing 
the  wilful  defamation  was  an  Innocent  one, 
would  rather  tend  to  strengthen  the  pre- 
sumption that  the  publication  was  Inspired 
by  ill  will  and  was  malicious. — People  v. 
Pryal,  26  Cal.  App.  779,  147  Pac.  114,  116. 

15.  Instruction  substantially  In  language 
of  section. — In  trial  for  forgery,  an  instruc- 
tion given  for  the  people  that  "a  malicious 
and  guilty  intent  from  the  deliberate  com- 
mission of  an  unlawful  act  for  the  purpose 
of  injuring  another  is  a  conclusive  pre- 
sumption under  our  law,"  is  not  erroneous, 
being  substantially  the  same  as  subdivision 
1  of  above  section. — People  v.  McQlade,  139 
Cal.    66,   69,   72   Pac.   600. 

16.  Intent  of  accased. — An  instruction  to 
the  Jury  based  upon  subdivision  1  of  above 
section  that  there  are  certain  presumptions 
of  law  regarding  a  person's  intent,  and 
among  them  is  the  one  that  a  guilty  intent 
is  conclusively  presumed  from  the  deliber- 
ate commission  of  an  unlawful  act,  for  the 
purpose  of  injuring  another,  is  not  suffi- 
ciently prejudicial  as  to  call  for  a  reversal. 
— People  v.  Dunlop,  27  Cal.  App.  460,  150 
Pac.  389. 

17.  Loaded  pistol  pointed— Presumption 
of  unlawful  Intent. — Where  it  appeared 
that  pistol,  or,  as  the  witness  calls  it,  "a 
gun,"  was  loaded,  and,  as  McCartney  testi- 
fied, was  pointed  directly  at  his  face  and 
within  short  distance  of  it  when  he  Jerked 
it  down,  the  pointing  of  the  pistol,  under 
the  circumstances,  was  such  act  as  would 
raise  a  presumption  that  the  unlawful  act 
was  done  with  unlawful  intent. — People  v. 
Wells,  145  Cal.  138.  140,  78  Pac.  470. 

III.     SUBDIVISION    2— TRUTH    OF    PACTS 

FROM  RECITAL  IN  WRITTEN 

INSTRUMENT. 

18.  Acknowledgment  of  receipt— Article 
undelivered— Assignment  by  seller— -Snow- 
Ins;    non-delivery    against     assignee. — In     a 

case  in  which  a  buyer  under  a  conditional- 
sales  contract  acknowledges  that  "he  had  re- 
ceived the  subject-matter  of  the  sale,  and 
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that  it  was  In  good  condition  and  repair, 
whereas  in  fact  he  had  received  nothing, 
this  did  not  constitute  an  estoppel  by  con- 
tract precluding  him  from  showing,  as 
against  the  assignee  of  the  seller,  the  fact 
of  non-delivery,  since  the  acknowledgment 
of  the  receipt  of.  the  article  was  in  effect 
an  acknowledgment  of  the  receipt  of  the 
consideration  received  by  the  buyer  for  the 
contract,  and  It  is  always  open  to  a  party 
to  dispute  the  recital  of  consideration  in  a 
written  contract,  under  the  provisions  of 
subdivision  2  of  the  above  section. — Parker 
v.  Funk,  185  Cal.  347,  187  Pac.  83. 

19.  Same— Estoppel  In  pain  — Theory  of 
doctrine. — The  doctrine  of  estoppel  in  pais 
proceeds  upon  the  theory  that  the  party 
estopped  has,  by  his  declarations  or  con- 
duct, misled  another  person  to  a  prejudice, 
so  that  it  would  be  a  fraud  upon  the  latter 
to  allow  the  true  state  of  facts  to  be  proved. 
— Parker  v.  Punk,  185  Cal.  347,  187  Pac.  83, 
following  the  doctrine  in  Martin  v.  Zeller- 
baeh,  38   Cal.  800,   99  Am.  Dec.  S65. 

As  to  estoppel  in  pais*  see  pars.  26,  27,  64- 
69,  this  note. 

20.  Conclusiveness  of— Does  not  laclade 
non-essentials. — Where  deed  executed  by 
plaintiff  to  defendant  is  not  in  record,  it 
can  not  be  presumed  that  it  contained  any 
recital  or  provision  not  necessary  to  its 
operation  as  conveyance  of  parcel  of  land 
conveyed  thereby.  Even  if  it  did,  It  would 
not  be  conclusive,  for  while  general  rule  of 
law  is  that  recitals  in  deed  bind  all  persons 
who  are  parties  or  privies  thereto,  it  does 
not  extend  to  that  which  is  mere  descrip- 
tion, or  an  averment  that  is  not  essential. — 
Moffatt  v.  Bulson,  96  Cal.  106,  110,  30  Pac. 
1022;  Chaffee  v.  Browne,  109  Cal.  211,  220. 
41   Pac.   1028. 

As  to  conclusiveness,  see  par.  6,  this  note. 

21.  In  action  on  official  bond  of  notary 
for  damages  from  false  certificate  of  ac- 
knowledgment, if  the  mortgage  is  genuine, 
recital  therein  setting  out  note  is,  under 
subdivision  2,  conclusive  against  mort- 
gageor  of  due  execution  of  note,  and  in 
suit  to  foreclose  mortgage,  mortgageor  be- 
ing solvent,  plaintiff  will  be  able  to  collect 
full  amount  of  note. — Heidt  v.  Minor,  113 
Cal.  385,  389,  45  Pac.  700. 

22.  Consideration  —  Clause  of  deed  not 
conclusive. — It  is  not  valid  objection  to  ad- 
missibility of  evidence  that  it  showed  con- 
sideration different  from  that  expressed  in 
deed.  The  consideration  clause  of  deed  is 
not  conclusive.  It  estops  grantor  from  al- 
leging that  he  executed  deed  without  con- 
sideration. It  can  not  be  contradicted  so 
as  to  defeat  operation  of  conveyance  ac- 
cording to  purposes  therein  designated,  un- 
less it  be  on  ground  of  fraud,  but  with  this 
exception  it  is  open  to  explanation  and  may 
be  varied  by  parol  proof. — Coles  v.  Siulshy, 
21  Cal.  47,  54;  Peck  v.  Vandenberg,  30  Cal. 
11,  24,  56;  Hendrick  v.  Crowley,  31  Cal.  471, 
476;   Rhine   v.    Ellen,   36   Cal.    362,    369,   370; 


Brison  v.  Brison,  75  Cal.  525.  532,  7  Am.  St. 
Rep.  195,  17  Pac.  689;  Carty  v.  Connolly,  91 
Cal.  15,  19.  27  Pac.  599;  Chaffee  v.  Browne, 
109  Cal.  211,  220.  41  Pac.  1028;  Arnold  v. 
Arnold,  137  Cal.  291,  297., 70  Pac.  23. 

As  to  parol  evidence  of  consideration  la 
deed    not    defeating    legal    effect    of    deed* 

see  par.  25,  this  note. 

As  to  recital  of  consideration  In  deed,  see 

pars.  36,  37,  this  note. 

See  par.  34,  this  note;  also  notes  30  Am. 
Dec.  117,  90  Am.  Dec.  270. 

As  to  parol  to  show  consideration  la  deed* 

see  par.   25,  this  note. 

As  to  recitals  In  genuine  mortgage  held 
to  be  true,  see  par.  33,  this  note. 

A*  to  right  to  show  consideration  on 
mortgage  foreclosure,  see  par.  32,  this  note. 

28.  Same— As  to  when  want  of  eoaslder- 
atloa  can  not  he  ahown. — The  rule  as  now 
established  by  almost  entire  body  of  mod- 
ern authorities  Is  that  for  collateral  pur- 
poses, at  least,  real  consideration  of  deed 
may  be  shown  to  be  different  from  that  ex- 
pressed in  the  deed.  It  can  not  be  proved 
that  there  was  no  consideration  for  pur- 
pose of  showing  that  no  estate  passed  and 
thereby  defeating  operation  of  deed,  but  It 
may  be  shown  for  other  and  collateral  pur- 
poses.— Rhine  v.  Ellen,  36  Cal.  362,  369; 
Ingersoll  v.  Truebody,  40  Cal.  603,  610: 
Higgins  v.  Higgins,  46  Cal.  259,  263;  Frink 
v.  Roe,  70  Cal.  296,  319,  11  Pac.  820;  Brison 
v.  Brison,  75  Cal.  525,  632,  7  Am.  St.  Rep. 
195,  17  Pac.  689;  Moffatt  v.  Bulson,  96  Cal. 
106,   110,   31   Am.  St.  Rep.    195,   30   Pac.    1022. 

See  notes  3  Am.  Dec.  307;  21  Am.  Dec.  673. 
674;   30  Am.   Dec.  117;   90  Am.   Dec.   270. 

24.  Same— In   contract,   showa    by   parol. 

— In  written  contract  an  aggregate  sum 
is  mentioned  as  consideration  for  transfer 
of  property  generally,  and  no  valuation 
was  thereby  placed  upon  any  of  the  items 
composing  the  consideration,  and  conse- 
quently prima  facie  the  contract  was  en- 
tire, but  it  was,  under  subdivision  2  of 
above  section,  competent  for  the  defendant 
to  show  by  parol  testimony  what  the  con- 
sideration in  fact  was;  that  is  to  say,  that 
the  consideration  of  the  notes  was  the 
stock,  and  the  consideration  for  the  other 
property  the  ten  thousand  dollars  paid  in 
cash. — Field  v.  Austin,  131  Cal.  379,  383,  63 
Pac.    692. 

25.  Deed— Parol  evidence  of  considera- 
tion—Legal   effect    of   deed    not    defeated.— - 

Parol  evidence,  while  admissible  to  show 
the  true  consideration  of  a  contract,  was 
not  that  which  the  contract  recites,  under 
the  provisions  of  subdivision  2  of  the 
above  section,  it  is  inadmissible  in  the 
case  of  a  deed,  when  thereby  the  legal  ob- 
ligation of  the  instrument  to  pass  the  en- 
tire interest  according  to  the  purpose 
therein  designated,  would  be  defeated. — 
Winchester  v.  Winchester,  175  Cal.  391.  394, 
165  Pac.  966,  following  the  doctrine  in  Ilen- 
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drick    v.    Crowley,    31    Cal.    475;.Mowry    v. 
Heney,    86   Cal.   476,   25   Pac.    17. 

An    to   recital*   In    deed*   see   pars.    36,    87, 
this  note. 


Estoppel— -  To  deny  ownership  of 
property. — Where  the  agreement  of  the 
defendant  recites  that  the  person  with 
whom  it  was  made  was  the  "owner  of  ad- 
joining lots,"  he  is  estopped  to  deny  that 
fact. — Knoch  v.  Haizlip,  163  Cal.  146,  124 
Pac.   998. 

As  to  estoppel  In  general,  see  pars.  47-63, 
this  note. 

As  to  estoppel  In  pals,  see  pars.  64-69, 
this  note. 

As  to  no  estoppel  where  no  prejudice  to 
another,  see  par.  78,  this  note. 

27.  Where  the  plaintiffs,  in  compliance 
with  the  agreement,  did  erect  a  building  on 
their  lot,  having  a  vacant  space  adjoining 
the  defendant's  lot  for  light,  it  does  not  lie 
in  the  defendant's  mouth  to  say  that  the 
agreement  was  one  which  the  owner  of  the 
equity  could  not  carry  out.  —  Knoch  v. 
Haizlip,  163  Cal.  146,  124  Pac.  998. 

28.  Same— Waiver  of  Invalidity  of  eon- 
tract— Absence  of  personal  liability— Canes 
•listlmrulshed. —  A  property-owner  is  es- 
topped to  aBsert  the  invalidity  of  an  assess- 
ment resulting  from  the  inclusion  in  the 
specifications  of  a  clause  that  "all  loss  or 
damage  arising  from  the  nature  of  the 
work    done    under    this    agreement 

shall  be  sustained  by  the  contractor,"  by 
a  waiver  thereof,  notwithstanding  there 
was  no  liability  imposed  upon  the  owner 
for  the  cost  of  the  work. — Heft  v.  Payne,  97 
Cal.  108,  and  Union  Paving  Co.  v.  McGovern, 
127  Cal.  638,  in  so  far  as  they  hold  that  the 
doctrine  of  estoppel  in  pais  has  no  appli- 
cation where  there  was  no  personal  lia- 
bility on  the  part  of  the  person  to  be  es- 
topped are  overruled. — Alien  v.  Hance,  161 
Cal.  196,  118  Pac.  627. 

29-.  Fraud  In  obtaining  sale— Owner  may 
recover  goods* — If  purchase  of  goods  is  ef- 
fected by  means  of  fraudulent  representa- 
tions on  part  of  vendee,  owner  may  sue  for 
recovery  of  the  goods,  and  subdivision  2  of 
above  section  is  not  applicable. — Amer  v. 
Hightower.  70  Cal.  440,  443,  11  Pac.  697. 
See  Griffith  v.  Strand,  19  Wash.  686,  694,  64 
Pac.    613. 

SO.  Intent  of  parties— -Promissory  note- 
Contemporaneous  contract. — Under  the  pro- 
visions of  subdivision  2  of  the  above  sec- 
tion, where  a  promissory  note  is  given  as 
part  payment  for  a  contract,  found  to  be 
without  value,  not  only  is  it  necessary  for 
the.  court  to  look  to  the  provisions  of  the 
contract  other  than  the  provision  contain- 
ing the  recital  as  to  the  consideration  there- 
fore in  order  to  ascertain  the  true  intent 
of  the  parties  as  expressed  in  the  terms 
of  their  contract,  but  it  Is  proper  to  look 
beyond  the  Instrument  Itself  in  order  to 
determine  the  real  consideration  for  the 
payment     made     by     the     defendant,     even 


though  a  consideration  different  than  that 
stated  in  the  written  agreement  might  be 
discovered. — Shepard  v.  Hunt,  43  Cal.  App. 
630,  185  Pac.  677,  approving  the  doctrine  in 
Field  v.  Austin,  131  Cal.  379,  63  Pac.  692. 

51.  Invalid  agreement  —  Subsequent  re- 
execution— Amendment  of  1913  to  section 
857  of  the  Civil  Code. — In  a  case  in  which 
an  agreement  was  entered  into  creating  a 
trusf  to  convey  land,  the  execution  of  which 
agreement  took  place  prior  to  the  amend- 
ment of  section  867  of  the  Civil  Code  in 
1913  authorizing  trusts  to  convey  real  prop* 
erty,  and  subsequent  to  such  amendment 
the  parties  re-entered  into  a  new  contract 
re-executing  the  original  transaction,  the 
latter  contract  is  valid  and  enforceable  ac- 
cording to  the  terms  of  its  recital,  the  in- 
tention of  the  parties  to  be  ascertained 
from  all  the  surrounding  circumstances  at- 
tending the  transaction,  under  the  provi- 
sions of  subdivision  2  of  the  above  section. 
— Withers  v.  Bousfleld,  42  Cal.  App.  304, 
318,  183   Pac.  856. 

52.  Mort  gaffe  foreclosure— Consideration 
—Right  to  show. — In  an  action-  to  foreclose 
a  mortgage  the  plaintiff  is  entitled  to 
show  what  the  consideration  actually  was 
and  when  it  actually  passed,  under  the  pro- 
visions of  subdivision  2  of  the  above  sec- 
tion and  of  section  1647  of  the  Civil  Code. — 
International  Mortgage  Bank  v.  Eaton,  39 
Cal.  App.  89,  177  Pac.  880,  approving  doc- 
trine In  Anderson  v.  Read.  106  N.  Y.  333, 
334,  13  N.  E.  292. 

33.  Recitals— In  genuine  mortgage*  held 
to  be  true. — In  action  instituted  for  purpose 
of  foreclosing  mortgage,  where  genuineness 
of  mortgage  set  forth  in  complaint  is  not 
controverted,  its  recitals  are  to  be  held  as 
true. — Waldrip  v.  Black,  74  Cal.  409,  411. 
16  Pac.  226;  Heidt  v.  Minor.  113  Cal.  385. 
389,  45   Pac.  700. 


34.  Same— Except   as   to    consideration. — 

A  mortgage  was  given   by  a  wife  whereby 
she    undertook    to    assume    and    secure    her 
husband's    antecedent    debt.      Where    goods 
were  all  charged  to  husband's  account  and 
wife's  personal   responsibility   therefor  was 
neither    offered   nor   required    before    whole 
debt  had  accrued,  she  was  not  concluded  by 
recitals  in  mortgage  to  effect  that  she  and 
her   husband   are   Jointly   and    severally    in- 
debted to  plaintiffs  for  goods,  etc..  had  and 
received  by   them  from  plaintiffs.     Such  re- 
citals, relating  as  they  do   to  consideration 
of  mortgage,  do  not  estop  under  subdivision 
2  of  above  section. — Chaffee  v.  Browne,  109 
Cal.  211,  220.  41  Pac.  1028;  Otto  v.  LK>ng,  127 
Cal.  471.   475.  59  Pac.  895;  Wrlgnt  v.  Byrne. 
129  Cal.    614.   617,  62  Pac.   176;  McDonald  v. 
Randall.    139   Cal.   246,   251.   254.   72    Pac.   997. 
See  California   Fruit  Transp.    Co.    v.   Ander- 
son,  79    Fed.    404,   405. 

See  note  57  Am.  St.  Rep.  IT*"-   ^»°  ^ar-  u« 
this  note. 

35.  9.»«— I*  »n«er«.*«««-  *mm^T*TJ!Tw 
t«N.  p-rtle-._ln  action  on  ««<toTU*ta« 
Klven    on    attachment,  wnlcn    recU«  bt\ng- 
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ing  of  attachment  suit,  Issuance  of  writ 
therein  against  defendant  Hyde  and  the  at- 
tachment of  his  property,  and  that  upon  ex- 
ecution of  the  undertaking:  in  accordance 
with  this  code  the  property  was  released. 
The  judgment  against  defendant  was  not 
erroneous  because  court  on  trial  of  case 
excluded  evidence  offered  to  prove  that  the 
yacht  levied  on,  when  attached,  was  not 
the  property  of  Hyde.  The  recitals  in*  the 
undertaking  are,  as  between  the  parties, 
conclusive  evidence  of  facts  recited  under 
subdivision  2  of  above  section. — Pierce  v. 
Whiting,  63  Cal.  638,  640;  Lambert  v.  Has- 
kell, 80  Cal.  611,  617,  22  Pac.  327;  Alaska 
Imp.  Co.  v.  Hirsch,  119  Cal.  249,  266,  47  Pac, 
124,  61  Pac.  340. 

36.     ReeltaU   lm  deed  — A*  to  effect  off. — 

The  recitals  in  a  deed  held  to  be  a  con- 
clusive presumption  against  the  grantor 
that  he  is  the  absolute  owner  of  the  estate 
conveyed. — Shaw  v.  Caldwell,  16  Cal.  App.  9, 
116  Pac  941. 

87.  Same— Insufficient  to  ikew  a-rantee 
bona  fide  purchaser. — The  provisions  of 
subdivision  2  of  the  above  section,  subdivi- 
sion 39  of  section  1963,  post,  and  of  sections 
1614  and  1616,  ante,  merely  relating  to  the 
sufficiency  of  the  consideration  to  sustain 
a  deed,  does  not  relieve  a  claimant  under  a 
deed  from  establishing  his  rights  there- 
under, the  recitals  of  consideration  therein 
contained  not  being  competent  evidence 
against  third  persons  not  parties  or  priv- 
ies thereto  on  the  issue  as  to  whether  the 
grantee  of  a  patentee  under  a  void  rail- 
road patent  is  a  bona  fide  purchaser. — 
Huntington  v.  Donovan,  183  Cal.  746,  192 
Pac.  643. 

38.  Recital*  la  promissory  note— Off  di- 
rect promise  to  pay  and  of  an  extension  of 
time  of  payment,  as  between  the  parties, 
are  conclusively  presumed  to  be  true. — 
Moore  v.  Gould,  161  Cal.  729,  91  Pac.  616. 

39.  Sale  off  personal  property  by  fraud- 
Passes  no  title. — Where  sale  of  personal 
property,  for  which  bill  of  sale  had  been 
signed  by  plaintiff,  had  been  consummated 
by  fraud,  he  was  not  estopped,  in  suit  to 
recover  possession,  by  subdivision  2  of 
above  section  from  showing  facts.  The  re- 
cital in  bill  of  sale  that  plaintiff  does 
hereby  sell  and  deliver  to  defendant  prop- 
erty, is  not  conclusive  upon  him  except  in 
suit  in  equity  to  set  aside  the  bill.  Where 
sale  of  personal  property  is  procured  by 
fraud,  ownership  of  property  is  not 
changed,  unless  seller  in  some  way  after- 
wards ratified  sale. — Amer  v.  Hightower, 
70  Cal.  440,  442,  11  Pac.  697.  See  Griffith  v. 
Strand,  19  Wash.  686,  694,  64  Pac.  613. 

IV.      SUBDIVISION    8— BY    ACT    OR    DEC- 
I^ARATION    LEADING    ANOTHER 
TO  BELIEVE. 

As  to  abstinence  from  Injuring;,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  9  1708  and  note. 

40.  Acceptance  off  check  off  defendant— 
Estops,   when. — In    suit    on   contract    where 


plaintiff  came  to  defendant  for  final  settle- 
ment, and  defendant  contending  for  cer- 
tain terms  told  plaintiff  he  would  settle 
on  no  other,  and  plaintiff  then  departed;  de- 
fendant thereafter  mailed  check  for  amount 
he  had  named,  which  check,  being  un- 
signed, defendant  afterwards  signed  at  re- 
quest of  plaintiff,  who  thereupon  collected 
it.  Plaintiff  must  be  held  to  have  known 
that  defendant  signed  It  supposing  it  closed 
whole  transaction,  and  it  is.  reasonable  in- 
ference that  defendant  would  not  have 
parted  with  check  had  he  not  been  led  by 
plaintiff  to  suppose  that  it  ended  their 
dealings  under  contract.  Plaintiff  thus 
placed  himself  under  subdivision  S  of  above 
section,  and  is  estopped  to  deny  his  delib- 
erate act. — Creighton  v.  Gregory,  142  Cal. 
34-42,  75  Pac.  669. 

41.  Bank— Estopped  by  act  off  cashier. — 

Where  it  appears  from  the  testimony  that 
business  of  Randall's  private  bank  was 
turned  over  to  defendant  bank,  and  direc- 
tors of  said  defendant  bank  permitted  Mur- 
ray, as  cashier,  to  transfer  accounts  from 
Randall's  private  bank  and  render  state- 
ments thereon,  showing  that  their  accounts 
had  been  transferred  to  Randall's  Banking 
Company,  whether  they  were  so  transferred 
on  books  of  said  defendant  bank  or  not, 
such  customers,  Including  Nicholson,  were 
led  to  believe  that  their  accounts  had  been 
properly  transferred  and  continued  to  deal 
with  defendant  bank  accordingly,  under 
circumstances  defendant  bank  was  es- 
topped from  questioning  its  liability. — 
Nicholson  v.  Randall  Banking  Co.,  130  Cal. 
533.  539,  62  Pac.   930. 

42.  Corporation  —  Finding;  pledge-holder 
and  officers  estopped. — The  evidence  intro- 
duced in  the  case  held  sufficient  to  justify 
the  trial  court  in  finding  that  a  pledge- 
holder of  a  corporation  was  estopped  by  a 
contract  made  with  the  president  of  such 
corporation  to  ho'ld  such  pledge  uncondi- 
tionally for  the  pledgee  and  that  the  presi- 
dent of  the  corporation  was  estopped  to 
deny  that  the  pledgee  so  held,  under  the 
provisions  of  subdivision  S  of  the  above 
section. — Mayr  v.  Reynolds,  47  Cal.  App.  168, 
190  Pac.  383. 

43.  Same — Indebtedness  off  — Letters  off 
president— Removal    off    bar    off    statute. — 

Under  the  provisions  of  subdivision  3  of 
the  above  section  an  acknowledgment  in 
writing  of  the  Indebtedness  of  a  corpora- 
tion, Is  sufficient  to  take  the  debt  out  of  the 
bar  of  the  statute  of  limitation  where  such 
acknowledgment  Is  shown  by  letters  of 
the  president  of  the  corporation  promising 
payment,  although  such  letters  are  signed 
by  such  president  personally  and  not  as 
president  of  the  corporation,  where  it  is 
always  shown  by  the  by-laws  that  the 
president  was  authorised,  in  his  discretion, 
to  proceed  with  the  business  of  developing 
the  land  of  the  corporation,  and  that  the 
letters  were  written  upon  letterheads  upon 
which  in  addition  to  the  corporate  name, 
was  printed  his  own   name  as  president. 
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Union    Oil    Co.    v.    Purissima   Hills   Oil    Co., 
181  Cal.  479,  185  Pac.  381. 

44«  Employer  bound  by  his  stated  ac- 
count.— Where,  between  employer  and  em- 
ployee, an  account  Is  stated  of  wages  paid, 
this  statement  Is  equally  binding  upon  both 
employer  and  employee,  and  employer, 
thereunder,  can  not  claim,  after  months  of 
silent  acquiescence  on  part  of  employee, 
that  service  thereafter  was  for  any  sum 
less  than  that  indicated  in  account.  The 
reason,  in  either  case,  for  holding  master 
or  servant  bound  by  his  admission  is,  that 
he  has  deliberately  led  other  to  believe 
stated  rate  of  compensation  to  be  true  one, 
and  to  act  upon  it. — Shade  v.  Sisson  Mill 
&  Lumber  Co.,  115  Cal.  357,  365,  47  Pac.  135. 

45.     Equitable   estoppel— As    to   essentials 

of. — An  equitable  estoppel  is  not  raised  by 
the  conduct  of  one  party  in  the  course  of 
a  lawsuit,  unless  the  other  party  has  done 
some  act  or  been  placed  in  a  position  be- 
cause thereof,  that  would  render  it  unjust 
to  him  to  all  aw  the  other  to  change  his 
own  position  in  regard  to  the  matter. — 
Stein  v.  Leeman,  161  Cal.  508,  119  Pac.  663. 

As  to  estoppel  1b  general,  see  pars.  47-63, 
this   note. 

As  to  estoppel  la  pals,  see  pars.  64-69,  this 
note. 

As  to  ao  estoppel  where  bo  prejudice  to 
another,  see  par.  78,  this  note. 

46.  In  order  to  constitute  an  estoppel, 
the  condition  wrought  by  the  conduct  of  the 
party  to  be  estopped  must  be  such  that  the 
other  party  will  be  injured,  or  placed  in  a 
worse  position  than  he  would  havq  other- 
wise occupied,  if  the  first  party  is  allowed 
to  pursue  a  course  or  assert  a  fact  con- 
trary to  his  first  statement,  and  the  party 
claiming  the  estoppel  must  himself  have 
been  ignorant  of  the  truth  of  the  matter, 
or  the  extent  of  his  rights  as  to  the  same.— 
Stein  v.  Leeman,  161  CaL  508,  119  Pac.  663. 

47.  Estoppel— Action  for   breach   of  con* 
tract  —  Dissolution     of     partnership.  —  The 

bringing  of  a  suit  to  dissolve  the  partner- 
ship and  settle  its  affairs  does  not  estop 
the  plaintiff  from  claiming  damages  for  a 
breach  of  contract  of  defendant  to  pur- 
chase plaintiffs  interest  in  the  business,'  the 
two  actions  having  no  connection  with  each 
other,  and  where  the  breach  preceded  the 
action  for  dissolution  it  was  unaffected 
thereby. — McLaughlin  v.  McLaughlin  17  Cal. 
App.  700,   121   Pac.   704. 

As   to   equitable   estoppel   and   the   essen- 
tials of,  see  pars.  45,  46,  this  note. 

As   to    estoppel    In    pals,   see    pars.    64-69, 
this  note. 

As  to   no  estoppel  where  no  prejudice  to 
BBOther,  see  par.  78,  this  note. 

48.  Same— By    acts    and    representations. 


upon  this  belief  in  its  purchase,  it  follows 
that  she  is  estopped  from  denying  her  hus- 
band's ownership. — Mills  v.  Jackson,  3  9  Cal. 
App.   695,  127   Pac.   655. 

As   to    estoppel   by   conduct,    see    note    13 
Am.  Dec.   237. 

49.  Same— By  admission  of  money  re- 
ceived.— Action  for  conversion  of  money  re- 
ceived on  account  of  sale  of  real  estate  as 
broker.  The  court  found  that  defendant 
falsely  represented  to  plaintiffs  that  he  had 
received  five  hundred  dollars  as  deposit  on 
account  of  sale,  when  he  had  taken  what 
proved  to  be  worthless  note.  He  had  full 
knowledge  of  falsity  of  statement.  Plain- 
tiffs were  ignorant  of  facts,  and,  relying 
upon  the  statement  as  true,  were  induced 
thereby  to  approve  contract  precisely  as 
defendant  intended  they  should  do.  Under 
such  circumstances  defendant  was,  and  is, 
In  morals,  law,  and  equity,  bound  to  make 
good  his  statement  as  true,  and  is  estopped, 
under  subdivision  3  of  above  section,  Inde- 
pendently of  all  considerations  of  agency 
from  showing  its  falsity  to  injury  of  plain- 
tiffs.— Wood  v.  Blaney,  107  Cal.  291,  296,  40 
Pac.   428. 

As  to  estoppel  by  admissions,  see  note  38 
Am.   Dec.    631. 

50.  Same — By   culpable    conduct. — One    is 

culpable  who  by  his  silence  leads  another 
to  believe  in  the  existence  of  a  state  of 
facts  in  reliance  upon  which  the  other 
acts  to  his  prejudice.  Such  person  is  es- 
topped by  silence.  But  there  must  be  some- 
thing wilful  or  culpable  In  the  silence, 
which  allows  another  to  place  himself  in 
an  unfavorable  position  on  the  faith  or  un- 
derstanding of  a  fact  which  the  person  re- 
maining silent  can  contradict. — Eltlnge  v. 
Santos,    171    Cal.    279,    152   Pac.    915. 

As  to  estoppel  by  silence  to  claim  of 
owner,  see  note  Ann.  Cas.  1912B,  96. 

As  to  estoppel  arising  from  offering  In* 
competent  evidence,  see  note  130  Am.  St. 
Rep.  758. 

51.  Same— By  declarations,  includes  vol* 
nnteer  successor. — A  person  is  estopped  by 
his  express  declarations  as  to  ownership 
of  property  from  setting  up  title  in  him- 
self, except  in  subordination  to  mortgage, 
and  estoppel  is  equally  binding  on  his  wife, 
who  succeeded  to  his  Interest  as  mere  vol- 
unteer.— Filipini  v.  Trobock,  134  Cal.  441, 
443,  66  Pac.  587. 

52.  Same — By  denial  of  ownership  to 
sheriff. — Action  to  recover  possession  of 
wheat,  answer  Justified  under  writs  of  at- 
tachment and  execution.  Estoppel  under 
subdivision  3  of  tffe  above  section,  relied 
on  as  defense,  that  plaintiff  informed 
sheriff  that  he  held  as  pledgee  only,  was 
sufficiently     pleaded     In     answer     alleging 


— Where,  in  an  action  of  replevin,  it  ap-^  "that  levy  was  made  In  sole  reliance  upon 
pears  that,  by  her  acts,  the  wife  of  the  de-  statement  of  plaintiff  Barn  hart." — Barn- 
fendant  has  deliberately  and  intentionally  hart  v.  Fulkerth,  90  Cal.  157,  162,  27 
led    plaintiff    to    believe    that    her    husband       Par.   71. 

was  the  owner  of  said  property,  and  to  act  See  note  27  Am.  St.  Rep.  348. 
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68.     Same— Chaise   of  claim   of    plaintiff. 

— A  party  suing*  upon  a  contract  has  a  right 
to  claim  a  contradiction  thereof  more  favor- 
able to  him  than  It  would  bear,  and  ask  for 
a  larger  Judgment  than  he  is  entitled  to; 
and,  when  refused  the  relief  asked  for,  he 
is  not  estopped,  before  the  determination 
of  the  controversy,  to  contend  for  that 
which  is  his  lawful  right,  since  the  de- 
fendant Is  not  prejudiced  by  such  change. 
— Stein  v.  Leeman,  161  Cal.  508,  119  Pac. 
663. 

54.     Same  —  Essential    elements    of. — The 

effect  of  an  estoppel,  since  it  denies  an 
owner's  right  to  assert  his  claim,  is  to 
transfer  his  property  to  another.  Hence, 
in  order  to  justify  a  court  of  equity  in  de- 
creeing an  estoppel,  there  must  not  only  be 
some  degree  of  turpitude  in  his  conduct, 
but  It  must  appear,  "first,  that  the  party 
making  the  admission  by  his  declarations 
or  conduct  was  apprised  of  the  true  state 
of  his  own  title;  second,  that  he  made  the 
admission  with  the  express  intention  to  de- 
ceive, or  with  such  ^carelessness  and  cul- 
pable negligence  as  to  amount  to  construc- 
tive fraud;  third,  that  the  other  party  was 
not  only  destitute  of  all  knowledge  of  the 
true  state  of  the  title,  but  of  the  means  of 
acquiring  such  knowledge;  and  fourth,  that 
he  relied  strictly  upon  such  admission,  and 
will  be  injured  by  allowing  it  to  be  dis- 
proved."— Baxter  v.  Baxter,  19  Cal.  App. 
238,   125  Pac.  359. 

85.  Same  —  Same  —  Injury  necessary  * — 
Where  a  mortgagee  promises  the  mort- 
gageor  to  have  the  remainder  of  the  money 
called  for  in  the  mortgage  ready  by  a  cer- 
tain day,  and  the  mortgageor  is  to  notify 
the  assignee  whether  or  not  such  promise 
is  fulfilled,  but  falls,  the  assignee  can  not 
claim  an  estoppel  on  the  part  of  the  mort- 
gageor where  It  does  not  appear  that  she 
has  changed  her  position  nor  relied  upon 
the  promise  of  the  mortgageor  to  her  in- 
Jury. — Mentry  v.  Broadway  Bank  &  Trust 
Co.,   20  Cal.  App.  388,  129   Pac.   470. 

50.     Same — Fatlnre    to    plead     estoppel.— 

"Where  a  mortgageor,  to  whom  the  mort- 
gagee had  advanced  only  part  of  the  money 
called  for  in  the  mortgage,  sued  the  as- 
signee of  the  mortgage  to  determine  the 
extent  of  her  adverse  lien,  and  the  assignee 
had  knowledge  and  notice  that  such  mort- 
gageor had  received  only  a  portion  of  the 
amount  of  the  mortgage,  but  in  her  an- 
swer failed  to  plead  any  facts  by  way  of 
estoppel  on  the  part  of  the  mortgageor, 
such  neglect  on  the  part  of  the  assignee 
precludes  her  from  introducing  evidence  to 
establish  an  estoppel. — Mentry  v.  Broadway 
Bank  &  Trust  Co.,  20  Cal.  App.  388,  129 
Pac.   470. 

As  to  the  mode  of  and  necessity  for  plead- 
ing; estoppel,  see  note  27  Am.  St.  Rep.  344. 

57.     Same— Sane  — When     estoppel     must 

be  pleaded. — If  estoppel  in  pais  is  relied 
upon  as  a  defense,  it  is  the  duty  of  the  de- 
fendant   to    plead    this    estoppel,    and,    not 


having  pleaded  it,  it  can  not  be  considered. 
— Burk  v.  City  of  Santa  Cruz,  163  Cal.  807, 
127  Pac.  164. 

58.  The  court  properly  excluded  evidence 
of  a  waiver  by  the  landlord  of  breaches  of 
covenant  under  the  lease.  This  claim  was 
in  the  nature  of  an  equitable  estoppel,  and 
it  was  necessary  to  plead  it  In  order  to  in- 
troduce evidence  In  its  support.  It  is  held 
that  there  is  no  pretense  of  such  plea  in 
the  answer. — Delger  v.  Jacobs,  19  Cal.  App. 
197,   125   Pac.   268. 

50.  Same  — la  what  consists. — Whether 
it  rests  in  Judgment,  deed,  contract,  or  in 
pals,  in  its  essence  it  amounts  to  but  this, 
that  a  man  is  forbidden  to  show  the  exist- 
ence of  a  fact  because  of  his  past  conduct, 
declarations,  agreements,  deed,  or  a  Judg- 
ment, if  it  would  work  an  injustice  and  an 
injury  to  his  adversary  to  permit  him  to 
do  so. — Allen  v.  Hance,  161  Cal.  196,  118  Pac. 
527. 

60.  Same— Knowledge  of  both  part  lea- 
Statute  of  frauds. — The  mere  act  of  enter- 
ing into  an  oral  agreement,  which  the  law 
requires  shall  be  in  writing,  can  not  be  re- 
garded as  a  misrepresentation  by  one  of 
the  parties  thereto  of  a  fact  not  equally 
within  the  knowledge  of  the  other,  so  as  to 
constitute  an  estoppel  within  the  meaning 
of  above  section. — Hicks  v.  Post,  154  Cal. 
28,  96  Pac.  878. 

As  to  where  facta  In  knowledge  of  both 
parties,  see  par.   70,  this  note. 

Aa  to  estoppel  of  garnishee  by  pencil  en- 
try In   hla   ledger  made  by  his  bookkeeper, 

see,  ante,  §  544  and  note. 

As  to  estoppel  to  resist  assignment  of  ex- 
pectancies, see  note  56  Am.  St.  Rep.  351. 

61.  One  who  elects  to  sue  for  an  injunc- 
tion against  the  violation  of  a  contract  is 
not  estopped  from  maintaining  a  subse- 
quent action  for  its  breach. — Ahlers  v. 
Smiley,  163   Cal.   200,   124  Pac.   827. 

62.  An  estoppel  can  not  exist  where  the 
knowledge  of  both  parties  is  equal  and 
nothing  is  done  by  the  one  to  mislead  the 
other. — Eltlnge  v.  Santos,  171  Cal.  279,  152 
Pac.  915. 


63.  Same— Stockholders  aa  private  per- 
sons are  subject  to  the  principle  of  estoppel 
by  conduct,  as  such,  and  In  their  relation 
to  the  corporate  affairs,  the  same  as  in  any 
other  business  matters. — Chandler  v.  Hart, 
161  Cal.  422,  119  Pac.  516. 

64.  Estoppel  In  pais— In  general. — Where 
purchases  are  made  upon  representations 
by  the  seller  that  abutting  property  owned 
by  him  will  be  maintained  either  as  a  pub- 
lic street  or  a  private  way  for  the  benefit  of 
the  purchaser,  it  is  the  expression  of  an  in- 
tended abandonment  of  an  existing  right, 
and  will  support  an  estoppel,  if  the  pur- 
chaser has  relied  upon  it. — Banning  v. 
Kreiter,  153  Cal.  36,  94  Pac.  246. 

As  to  equitable  estoppel,  see  par*.  45,  46, 
this  note. 
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A«  to  bo  estoppel  where  no  prejudice  to 
m  other,  see  par.  78,  this  note. 

An  to  eatoppel  In  general,  see  pars.  47-63, 
this  note. 

Aa  to  eatoppel  In  pala  aa  question  of  law 
or  fact,  see  note  Ann.  Cas.  1913 A,  1072. 

As  to  estoppel  In  pals  to  Insist  upon  par- 
tial distribution  of  the  eatate  of  a  deceased 
person*  see,  ante,  9  1663  and  note. 

Aa  to  theory  of  eatoppel  In  pala,  see  par. 
19,  this  note. 

65.  While,  generally,  a  representation  to 
raise  an  estoppel,  where  the  negotiations 
have  ended  in  a  contract,  must  relate  to  an 
existing  fact,  and  not  a  mere  expression  of 
an  opinion,  or  a  promise  of  future  perform- 
ance, a  well  recognized  exception  to  the 
rule  is  presented  where  the  statement  re- 
lates to  an  intended  abandonment  of  an  ex- 
isting right,  and  is  made  to  influence 
others,  and  they  have  been  influenced  by  it. 
— Banning  v.  Kreiter,  153  Cal.  36,  94  Pac. 
246. 

As  to  eatoppel  by  acquiescence  or  silence, 
see  note  57  Am.  Rep.  429;  10  Am.  St. 
Rep.  22. 

M.  Same— Acceptance  by  wife  of  bus- 
band's  deed  to  community  property. — A  wife 
can  not,  while  retaining  title  to  the  prop- 
erty conveyed,  object  thereto  on  the  ground 
that  the  husband  could  not,  under  section 
172,  of  Civil  Code,  convey  community  prop- 
erty without  her  written  consent. — Lauri- 
cella  v.  Lauricella,  161  Cal.  69,  118  Pac.  430. 

67.  Same  —  Acquiescence  In  expenditure 
for  tbe  development  of  a  water  supply. — 
Where  one  whose  property  is  taken  for  a 
public  use  has  stood  by  without  objection, 
knowing  that  it  was  so  taken  and  applied, 
and  allowed  the  public  use  to  be  Instituted 
and  carried  on  at  great  expense,  and  per- 
mitted those  dependent  thereon  to  adapt 
themselves  thereto  and  avail  themselves  of 
the  conveniences  and  advantages  thereby 
afforded  he  can.  not  afterwards  maintain 
an  action  to  enjoin  the  continuance  thereof, 
•>r  to  recover  possession  of  the  property  so 
taken,  but  he  will  be  relegated  to  an  ac- 
Mon  for  damages. — Barton  v.  Riverside 
Water  Co.,  165  Cal.  615,  101  Pac.  790. 

68.  Same— Principle  Invoked,  where  the 
promlae  la  express  Not  to  plead  the  stat- 
ute of  limitations.  Is  the  same  where  the 
•obligor,  in  the  case  of  a  written  instru- 
ment, asks  for  and  receives  an  extension  of 
Jme,  but  fails  to  sign  the  written  agree- 
ment for  such  extension  made  for  his  bene- 
fit, and  acted  upon  by  the  obligee,  since,  in 
both  cases,  there  is  a  request  acted  upon  to 
his  detriment  by  the  party  forbearing. — 
Quanchi  v.  Ben  Lomond  Wine  Co.,  17  Cal. 
App.   567,   120  Pac.   427. 

69.  Same— Statute  of  limitations— Ex ten- 
alon  of  payment  of  note. — Where  the  maker 
of  a  note  Induced  the  payee  to  make  an 
Indorsement  on  the  note  extending  the 
payment  thereof,  thus  suspending  any  ac- 
tion thereon,  no  question  of  a  new  promise 


or  acknowledgment  which  section  360, 
ante,  requires  to  be  in  writing  is  Involved, 
but  the  maker  is  estopped  hereunder  from 
availing  himself  of  the  statute  of  limita- 
tions.— Quanchi  v.  Ben  Lomond  Wine  Co., 
17  Cal.  App.  667,  120  Pac.  427. 

76.  Facts  In  knowledge  of  both  parties 
—Statute  of  frauds. — Act  of  entering  into 
oral  agreement  required  by  law  to  be  in 
writing  can  not  be  regarded  as  a  misrep- 
resentation of  a  fact  not  within  the  knowl- 
edge of  both. — Hicks  v.  Post,  154  Cal.  22, 
28,  96  Pac.  878. 

Aa  to  where  facta  In  knowledge  of  both 
parties,  see  pars.  60-62,  this  note. 

71.  Failure  to  object  to  account— Admits 
terms. — When  statement  of  account  of  past 
transactions  is  delivered  to  debtor  or  cred- 
itor, his  retaining  it  without  objection  is, 
as  to  such  past  transactions,  merely  an 
item  of  evidence,  more  or  less  conclusive, 
according  to  circumstances,  but  when  one 
person  is  employed  under  express  contract 
for  fixed  salary  or  wage,  or  under  an  im- 
plied contract  for  reasonable  value  of  serv- 
ices, and  there  is  a  statement  of  account 
between  them,  especially  when  on  account 
is  indorsed  express  request  that  employee 
will  examine  it  and  give  immediate  notice 
of  any  error,  failure  to  make  any  objec- 
tion, within  reasonable  time,  must  be  re- 
garded as  deliberate  admission  that  com- 
pensation stated  is  rate  expressly  agreed 
upon,  or  is  true  value  of  services,  and  that 
employment  is  to  be  continued  upon  same 
terms  until  there  is  some  new  agreement. 
— Shade  v.  Slsson  Mill  &  Lumber  Co.,  115 
Cal.  357,  365,  47  Pac.   135. 

72.  Fraud— Not  presumed,  insolvency  un- 
known.— In  action  to  set  aside  deed  made 
while  grantor  was  insolvent,  presumption 
(subd.  3)  that  every  man  knowns  condition 
of  his  own  affairs  is  disputable,  and  has 
no  standing  in  case,  where  trial  court  has 
found,  as  matter  of  fact,  that  "defendant 
Bray  did  not  know  that  he  was  insolvent." 
Not  knowing  his  insolvency  it  can  not  be 
presumed  from  existence  of  his  insolvency 
that  he  intended  fraud.  No  man  can  be 
presumed  to  intend  consequence  of  which 
he  is  ignorant,  and  which,  therefore,  ho 
can  not  contemplatet — Bull  v.  Bray,  89  Cal. 
286,  295,  13  L.  R.  A.  676,  26  Pac.  873;  Threl- 
kel  v.  Scott,  89  Cal.  351,  353,  26  Pac.  879; 
Windhaus  v.  Boots,  92  Cal.  617.  622,  28  Pac. 
557;  Emmons  v.  Barton,  109  Cal.  662,  671, 
42  Pac.  303;  First  Nat.  Bank  v.  Maxwell, 
123  Cal.  360,  372,  69  Am.  St.  Rep.  72,  55  Pac. 
980;  Wolters  v.  Rossi,  126  Cal.  644,  652,  69 
Pac.  143.  See  Hutchinson  v.  First  Nat. 
Bank,  133  Ind.  271,  283,  36  Am.  St.  Rep.  547, 
30  N.   E.  952. 

73.  Husband-— Permitting  wife's  appar- 
ent ownership— Can  not  claim. — In  action  in 
claim  and  delivery  to  recover  personal 
property  levied  upon  by  defendant  as  sher- 
iff. inHtr\iction  of  court  that  if  husband  per- 
mit his  wife  to  use  his  money  or  property, 
real  or  personal,  as  her  own,  for  consider- 
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able  period  of  time,  she  incurring:  obliga- 
tions and  obtaining  credit  upon  faith  and 
belief  that  property  was  her  own,  husband 
will  be  estopped  from  claiming:  such  prop- 
erty as  his  own  against  th~>3e  extending 
such  credit  to  his  wife,  is  erroneous,  inas- 
much as  it  eliminates  from  consideration 
necessary  elements  of  estoppel,  as  laid 
down  in  subdivision  3  of  above  section.— 
Bashore  v.  Parker,  146  Cal.  626,  80  Pac.  707, 
708. 


74.     Intent    from    acts  —  Presumption    of 

law  that  a  party  intended  the  ordinary  con- 
sequences of  his  act  in  a  case  of  robbery 
attaches  successfully  to  each  act  as  done 
regardless  of  the  original  intent. — People 
v.   White,  6  Cal.  App.  329,  334,  90  Pac.   471. 

78*  Introduction  of  person  to  notary- 
Can  not  falsify. — Plaintiff  having  by  her 
agent,  introduced  person  who  executed 
mortgage  to  notary  by  name  of  Alexander 
Wilson,  and  that,  too,  for  express  purpose 
of  making  him  known  to  notary  by  that 
name,  and  having  notary  take  and  certify 
his  acknowledgment  to  mortgage  by  that 
name,  she  can  not  now  be  permitted  to  fal- 
sify that  Introduction,  or  declaration  thus 
made  that  he  was  Alexander  Wilson. — Ov#»r- 
acre  v.  Blake,  82  Cal.  77,  83,  22  Pac.  979. 

76.  Same— Can   not   recover   of   notary. — 

In  action  against  notary  public  and  his 
bondsmen,  for  damages  for  alleged  negli- 
gence in  certifying  acknowledgment  to 
mortgage,  it  appearing  that  party  execut- 
ing mortgage  had  been  introduced  to  no- 
tary by  plaintiff,  through  her  agent,  duly 
acting  for  her  in  that  behalf,  she  being  the 
party  to  whom  the  mortgage  was  being 
given,  and  most  likely  of  all  persons  to 
know  with  whom  she  was  dealing,  and 
notary  then  saw  person  so  introduced  ex- 
ecute mortgage  by  signing  it  with  name  so 
given  by  agent  of  plaintiff,  and  said  agent 
witnessed  signature,  it  can  not  He  in  mouth 
of  plaintiff  to  say  that  notary  was  guilty 
of  negligence  in  certifying  that  such  per- 
son was  known  to  him  to  be  person  who 
executed  same.  Not  only  doctrine  of  con- 
tributory negligence,  but  doctrine  of  estop- 
pel also,  applies  to  close  mouth  of  plaintiff 
from  asserting  any  claim  against  sure- 
ties of  notary  in  such  case. — Overacre  v. 
Blake,  82  Cal.  77,  82,  .22  Pac.  979;  Hatton 
v.  Holmes,  97  Cal.  208,  212,  31  Pac.  1131. 

77.  Mccnnnlea'  lien  —  Declarations  by 
owner  Intentionally  made. — Where  owner 
of  building  by  declaration  Intentionally 
leads  one  entitled  to  a  lien  thereon  to  be- 
lieve that  a  building  is  not  completed  and 
the  lien-claimant  acts  upon  such  belief  by 
reason  of  the  declaration  the  owner  will 
not  be  permitted  to  falsify  the  same. — 
Hubbard  v.  Lee,  6  Cal.  App.  602,  609,  92 
Pac.  744. 

78.  No  estoppel  when  no  prejudice  to 
another.  —  Defendants,  execution  -cred  Itors, 
are  not  estopped  from  claiming  moneys  by 
virtue  of  assignment  of  prior  date,  because, 
under     their     instructions,     execution     was 


levied  it  appearing  that  execution-debtor 
was  not  in  any  way  misled  to  his  prejudice 
by  such  action,  but,  on  contrary,  resisted 
proceedings,  and  succeeded  in  having  exe- 
cution and  Judgment  set  aside,  nor  did  it 
appear  that  conduct  of  defendants  was  re- 
sult of  intentional  deceit  or  gross  negli- 
gence.— Lack  ma  nn  v.  Kearney,  142  Cal.  112. 
114,  116,  76  Pac.   668. 


Am    to    Injury    accessary    to    mi 

toppel,  see  par.  66,  this  note. 

TV.     Ratification— Can   not   be   repudiated. 

— Where  defendant  was  ostensible  agent  of 
his  brother,  plaintiff  In  transaction,  and  the 
acts  of  such  ostensible  agent  were  also 
ratified  by  plaintiff,  he  Is  estopped  from 
maintaining  action  for  recovery  of  certain 
stock  indorsed  and  hypothecated  by  agent. 
This  result  Is  founded  upon  general  ele- 
mentary rules,  and  conclusive  presumption, 
under  subdivision  3  of  above  section. — 
Dover  v.  Pittsburg  O.  Co.,  143  Cal.  601,  603. 
77  Pac.  406. 

80.    Trust-deed— Delivery  to  third  pemoa 
—Declaration    to    Hen-claimants-— Estoppel. 

— Where  a  grantee  in  a  trust-deed  directs 
or  agrees  that  the  instrument  may  be  left 
for  him  with  a  third  person,  the  delivery 
to  the  latter  is  equivalent  to  a  delivery  to 
the  grantee,  the  third  person  being  thus 
constituted  the  grantee's  agent  for  such 
purpose;  and  the  fact  that  the  grantee 
thereafter  states  to  lien-claimants  under  a 
mechanics'  lien  that  he  is  not  the  owner  of 
the  property  upon  which  the  mechanics' 
lien  is  claimed  does  not  estop  him  from 
denying  that  he  is  the  owner  of  the  prop- 
erty, where  such  statement  is  made  to  the 
lien-claimants  after  the  material  has  been 
furnished  or  the  labor  performed,  under 
the  provisions  of  subdivision  3  of  the  above 
section. — City  Lumber  Co.  v.  Brown,  46  Cal. 
App.   603,  189  Pac.   830. 


81.     Same— Subject     to     i 
cent    purchaser— Estoppel    of    beneficiaries. 

— Where  vendors  of  real  property,  in  order 
to  enable  the  vendee  to  mortgage  the  prop- 
erty for  the  purpose  of  obtaining  money  to 
make  Improvements,  permit  the  trust-deed 
of  the  vendee,  taken  by  them  in  part  pay- 
ment of  the  purchase-price,  to  contain  a 
recital  that  the  trust-deed  is  subject  to  a 
mortgage  of  even  date,  they  are  estopped 
from  claiming  that  their  trust-deed,  which 
is  recorded,  was  prior  to  the  mortgage  and 
that  no  consideration  passed  on  the  execu- 
tion of  the  mortgage,  as  against  an  assignee 
of  the  mortgage  accepting  the  assignment 
as  executor  for  a  loan  to  the  mortgagee 
upon  the  representation  that  the  mortgage 
was  a  first  lien  and  whose  agent,  the  ab- 
stract, relied  upon  such  recital  In  passing 
the  title,  in  view  of  the  provisions  of  sub- 
division 3  of  the  above  section. — McCreery 
v.  Charlton,  186  Cal.  37,  195.  670,  applying 
the  doctrine  in  National  Hardware  Co.  v. 
Sherwood,  165  Cal.  1,  130  Pac.  881,  and  Bur- 
rows v.  Durflinger,  45  Cal.  App.  366,  187 
^ac.  752. 
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V.     SUBDIVISION  4— LANDLORD'S  TITLE 
AS  TO  TENANT. 


A»  to  attornment  off  tenant  to  a  ■tranffer, 

see  Kerr's  Cyc  Civ.  Code,  2d  ed.,  $  1948  and 
note. 

82.  Agreement  for  free  use  of  water- 
Not  tenancy. — Where  instrument  called  In- 
denture of  lease  was  entered  into  between 
parties  to  this  action,  whereby  party  of 
first  part  granted  to 'party  of  second  part 
right  and  privilege  to  free  use  of  water  of 
certain  stream,  and  party  of  second  part 
agreed  to  limitation  of  use  of  water,  if  it 
be  conceded  that  parties  to  such  instrument 
might  be  estopped  from  denying:  admissions 
contained  in  it,  while  it  was  operative,  yet 
defendants,  parties  thereto,  were  not  "ten- 
ants" within  meaning  of  subdivision  4  of 
above  section,  nor  are  they  tenants  holding; 
over,  to  whom  Is  applicable  prohibition 
which  precludes  such  from  denying:  title 
under  which  they  entered  into  possession 
of  corporeal  hereditaments,  until  after 
they  have  returned  possession  to  him  from 
whom  they  received  it. — Swift  v.  Goodrich, 
70  Cal.  103,  106,  11  Pac.  561. 


Conclusive  presumption  of  the  title 
intlnues  until  rebutted. — The  conclusive 
presumption,  declared  by  subdivision  4  of 
above  section,  that  landlord  had  title  at 
commencement  of  his  relation  with  tenant 
having*  attached,  it  must  continue  until  in 
some  mode  and  under  circumstances  recog- 
nized by  law  it  may  be  rebutted;  otherwise, 
tenant  may  accept  a  lease,  and  enter  into 
possession  today  and  tomorrow  repudiate 
lessor's  title,  and  hold  possession  in  hos- 
tility to  title  which  day  before  was  con- 
clusively presumed  to  be  valid  ajid  beyond 
power  of  tenant  to  deny. — Ashton  v.  Golden 
Gate  Lumber  Co.,  6  Cal.  Unrep.  307,  68  Pac. 
1.   2. 

84.  Easement— Not  subject  to  ejectment. 
— Though  contracts  in  respect  to  incorpo- 
real hereditaments  may  be  good  as  con- 
tracts, they  do  not  create  relation  of  land- 
lord and  tenant.  There  may  be  enjoyment 
of  easement,  but  no  possession,  fiuch  as  can 
be  made  basis  of  action  of  ejectment  The 
definition  of  an  easement  excludes  Idea  of 
its  being  held  as  tenancy.  No  action  (of 
ejectment)  lies  to  recover  possession  of 
watercourse. — Swift  v.  Goodrich,  70  Cal.  103, 
106,  11  Pac.  561. 

85.  Estoppel— Of  tenant  to  deny  land* 
lord's  title— Acceptance  of  lease  by  owner. 

— The  owner  of  real  property,  who  accepts 
a  lease  thereof  from  another  claimant, 
while  he  himself  is  in  possession,  and  who 
has  not  at  any  time  received  the  possession 
from  the  lessor,  is  not  estopped  by  the 
lease  from  asserting  his  title  as  against 
such  lessor  (dictum). — Strong  v.  Baldwin, 
164   Cal.   161,   97   Pac.   178. 

Aa  to  estoppel  generally,  see  pars.  47-69, 
this   note. 

$6%     Same — Same— Stronger    not    bound. — 

The    rule    does    not    bind    a    stranger    who 


claims  possession  in  his  own  right,  and 
does  not  enter  under  tenant  or  use  tenant's 
possession  as  a  means  of  acquiring  posses- 
sion himself. — Wilson  v.  Carson,  14  Cal. 
App.  571,  112  Pac.  736. 

87.  Presumption  of  title  In  landlord— Not 
conclusive  after  tenancy  begins. — Above 
section  provides  as  follows:  "The  following 
presumptions,  and  no  others,  are  deemed 
conclusive:  .  .  .  (4).  A  tenant  is  not 
permitted  to  deny  the  title  of  his  landlord 
at  the  time  of  the  commencement  of  the  re- 
lation." That  is,  as  to  tenant,  the  presump- 
tion that  landlord  had  title  at  commence- 
ment of  relation  Is  conclusive.  After  that 
time,  presumption  that  landlord  has  title 
continues,  but  it  is  not  conclusive.  Burden 
of  showing  that  landlord's  title  has  ceased 
is  upon  tenant. — Ashton  v.  Golden  Gate 
Lumber  Co.,  6  Cal.  Unrep.  307,  58  Pac.  1,  2. 

88.  Tenant  ean  not  assert  title  — Until 
premlees  surrendered. — Subdivision  4  of 
above  section  relates  to  existing  tenancies, 
but  upon  principles  of  Justice  and  policy, 
courts  hold  that  tenant  can  not  remain  in 
possession  of  land  demised  after  expiration 
of  his  term,  and,  while  so  in  possession, 
dispute  landlord's  title.  He  is  estopped  to 
do  so,  because  he  entered  into  and  obtained 
possession  from  landlord.  After  expira- 
tion of  lease,  however,  he  may  surrender 
possession,  and  then  assert  title  hostile  to 
that  of  landlord. — Swift  v.  Goodrich,  70 
Cal.  103,  105,  11  Pac.  661. 

89.  Upper  riparian  proprietor— Not  es- 
topped by  expired  mrreement. — Upon  expi- 
ration of  written  agreement  between  two 
riparian  proprietors  for  free  use  of  water 
of  stream  for  domestic  use  and  irrigation, 
upper  proprietor  continuing  to  use  water 
can  not  be  enjoined  therefrom,  and  is  not 
estopped  by  written  agreement.  A  ri- 
parian proprietor  may  take  water  for  pur- 
poses specified  in  agreement  and  continue 
in  its  use,  where  it  is  reasonable,  there  be- 
ing no  relation  of  tenancy  between  pro- 
prietors.— Swift  v.  Goodrich,  70  Cal.  103. 
104,  11  Pac.  561;  Heilbron  v.  The  Seventy- 
six  Land  &  Water  Co.,  80  Cal.  189,  193,  22 
Pac.   62. 

See  note  98  Am.  Dec.  546. 

VI.       SUBDIVISION    5  — LEGITIMACY     OF 
CHILD    BORN    IN    WEDLOCK. 

As  to  effect  of  Judgment  upon  personal 
conditions  or  relations,  see,  ante,  8  1908  and 
note. 

90.  Cohabiting— Living-  ton-ether  osten- 
sibly aa  busband  and  wife. — It  is  provided 
in  subdivision  5  of  above  section,  that  "the 
issue  of  a  wife  cohabiting  with  her  hus- 
band, who  is  not  impotent,  is  indisputably 
presumed  to  be  legitimate."  The  word  "co- 
habiting," as  used  In  above  section,  means 
living  together  of  man  and  woman  osten- 
sibly as  husband  and  wife. — Estate  of  Mills, 
137  Cal.  298,  301,  92  Am.  St.  Rep.  175,  70 
Pac.  91. 


35*1 


§10U3 


CONTROVERTIBLE    PRESUMPTIONS— WHAT    ARE. 


[Pt.  IV, 


91.  Illegitimacy— Testimony  of  non-Inter- 
conme. — Proof  of  any  fact  must  be  made 
by  legal  evidence  subject  to  rules  as  to 
presumptions  and  as  to  incompetency.  Il- 
legitimacy may  be  proved;  but  it  can  not 
be  proved  by  evidence  of  husband,  or  wife, 
that  while  living:  together  they  did  not  have 
sexual  intercourse.  It  would  require  very 
plain  and  express  statute  to  convince  court 
that  legislature  i  intended  to  do  away  with 
rule,  founded  upon  good  morals  and  public 
policy,  and  to  allow  evidence  which  shocks 
every  sense  of  decency  and  propriety. — Es- 
tate of  Mills.  137  Cal.  298,  304,  92  Am.  St. 
Rep.   175,   70   Pac.  91. 

92.  Legitimacy  of  child— Evidence— In- 
terlocutory decree  of  divorce— Admissibility 
of. — In  a  contest  of  the  heirship  of  children, 
an  issue  being  that  of  illegitimacy  of  one 
or  more  of  the  claimants,  an  interlocutory 
decree  of  divorce  between  the  mother  of 
the  children  and  her  deceased  husband  is 
admissible  for  the  purpose  of  negativing 
the  presumption  under  subdivision  5  of  the 
above  section  that  the  issue  of  a  wife  co- 
habiting with  her  husband,  who  is  not 
impotent,  is  legitimate,  the  decree  being 
a  judicial  determination  that  at  the  time 
the  children  were  begotten  the  wife  was 
not  cohabiting  with  the  husband,  that  is, 
dwelling  with  him  as  his  wife,  and  also 
for  the  purpose  of  tending  to  show  the  im- 
probability of  their  indulging  in  an  act, 
which,  in  the  absence  of  a  reconciliation, 
must  be  deemed  essentially  immoral. — Es- 
tate of  Walker,  176  Cal.  402,  168  Pac.  689, 
approving  the  doctrine  in  Taylor  v.  Taylor, 
10  Colo.  App.  303,  50  Pac.  1049;  Robinson  v. 
Robinson,   188  111.  371,  58  N.  E.  906. 

93.  Sane  —  Opportunity    for    Intercourse. 

— The  fact  that  the  husband  and  wife,  al- 
though separated,  met  and  had  opportunity 
for  intercourse,  is  not  conclusive  as  to  the 
legitimacy  of  a  child  born  to  the  wife,  not- 
withstanding the  provisions  of  subdivision 
5  of  the  above  section,  and  evidence  of  the 
relations  and  feelings  between  the  parties 
is  admissible  to  rebut  any  inference  that 
they  may  have  had  intercourse  when  they 
met. — Estate  of  Walker,  180  Cal.  478,  1$1 
Pac.  792,  following  the  doctrine  in  Estate 
of  Mills,  137  Cal.  298,  92  Am.  St.  Rep.  175, 
70   Pac.   91. 

VII.       SUBDIVISION    6— JUDGMENT    OR 
ORDER    OF   COURT. 

As  to  conclusiveness  of  decree  of  distri- 
bution of  estate,  see,  ante,  8  1665  and  note. 

As  to  conclusiveness  of  entry,  In  min- 
utes, of  proof  of  notice  In  administration  of 
estates,   see,   ante.    |  1376. 

As  to  conclusiveness  of  Judgments  set- 
tling accounts  of  executors  or  administra- 
tors, see,  ante,   §  1638  and  note. 


A*   to   conclusiveness   of   probate   of   will, 

see,  ante,   8  1333  and  note. 

M.  Estoppel  by  Judgment — Rendition  of 
Judgment. — In  no  event  can  the  record  of 
a  court  of  general  jurisdiction  showing  a 
judgment  duly  rendered  upon  trial  be  con- 
tradicted by  evidence  dehors  the  record, 
whether  such  evidence  be  controverted  or 
the  truth  thereof  admitted. — Huntington 
Park  Co.  v.  Superior  Court,  17  Cal.  App. 
696,  121  Pac.  701. 

As  to  estoppel  generally,  see  pars.  47-69. 
this   note.   . 

95.  Same— Sale  under  voluntary  bank- 
ruptcy of  wife— Mortgage  of  homestead  and 
outside  property. — Where  the  bankruptcy 
petition  and  the  order  of  sale  of  the  out- 
side property,  did  not  provide  for  a  sale 
free  from  encumbrances,  the  fact  that  the 
sale  was  so  made,  and  so  confirmed  by  the 
court,  does  not  show  an  estoppel  by  judg- 
ment against  mortgageors  or  mortgagee, 
who  were  not  parties  to  the  bankruptcy 
proceedings,  and  had  not  stipulated  that 
the  order  of  confirmation  was  duly  given 
or  made. — Blood  v.  Munn,  155  Cal.  23  4.  100 
Pac.  694. 


M.  Same  —  Same  —  Release  of  outside 
mortgaged  property— •Homestead  of  hus- 
band and  wife— Latter  not  bound  by  re- 
leased— Where  the  mortgagee  of  the  home- 
stead and  outside  property,  in  a  sale  of 
the  latter  under  voluntary  bankruptcy  of 
wife,  voluntarily  releases  such  outside 
property  to  the  purchaser,  without  the  con- 
sent of  the  mortgageors,  for  a  sum  less 
than  its  full  value,  the  husband  Is  not 
bound  by  the  sale  or  release,  and  is  not  es- 
topped to  Insist  that  the  mortgagee  be 
charged  with  the  full  value  of  the  tract 
released  by  him,  upon  the  mortgage-debt, 
so  as  to  reduce  the  amount  he  will  have 
to  pay  to  remove  the  lien  from  the  home- 
stead.— Blood  v.  Munn,  156  Cal.  235,  100 
Pac.  694. 

•7.  Marriage— Presumption  of. — Marriage 
is  presupposed  by  subdivision  6  of  above 
section. — Estate  of  Campbell,  12  Cal.  App. 
707,   715,   108   Pac.   669. 

98.  Res  Judicata— Judgment  upon  con- 
test of  will  is  not  final  while  an  appeal 
therefrom  is  pending,  or  until  the  time  to 
appeal  has  expired. — Estate  of  Ricks,  160 
Cal.  473,  117  Pac.  539. 

90.  Same— Property  In  Issue  in  divorce 
action. — Separate  property  of  spouses  put 
in  issue  in  action  for  divorce  may  be  dis- 
posed of  by  the  court  as  in  any  other  ac- 
tion involving  the  title  to  property  of  this 
description,  and  such  disposition  is  res 
judicata  in  all  future  actions  relating  to 
the  same. — Allen  v.  Allen,  159  Cal.  201,  113 
Pac.   160. 


§  1963.    ALL  OTHER  PRESUMPTIONS  MAT  BE  CONTROVERTED.    AH 

other  presumptions  are  satisfactory,  if  uncontradicted.    They  are  denominated 
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disputable  presumptions,  and  may  be  controverted  by  other  evidence*.   The 
following  are  of  that  kind : 

1.  That  a  person  is  innocent  of  crime  or  wrong ; 

2.  That  an  unlawful  act  was  done  with  an  unlawful  intent ; 

3.  That  a  person  intends  the  ordinary  consequence  of  his  voluntary  act ; 

4.  That  a  person  takes  ordinary  care  of  his  own  concerns ; 

5.  That  evidence  wilfully  suppressed  would  be  adverse  if  produced; 

6.  That  higher  evidence  would  be  adverse  from  inferior  being  produced;    • 

7.  That  money  paid  by  one  to  another  was  due  to  the  latter ; 

8.  That  a  thing  delivered  by  one  to  another  belonged  to  the  latter; 

9.  That  an  obligation  delivered  up  to  the  debtor  has  been  paid ; 

10.  That  former  rent  or  instalments  have  been  paid  when  a  receipt  for  lat- 
ter is  produced ; 

11.  That  things  which  a  person  possesses  are  owned  by  him; 

12.  That  a  person  is  the  owner  of  property  from  exercising  acts  of  owner- 
ship over  it,  or  from  common  reputation  of  his  ownership ; 

13.  That  a  person  in  possession  of  an  order  on  himself  for  the  payment  of 
money,  or  the  delivery  of  a  thing,  has  paid  the  money  or  delivered  the  thing 
accordingly; 

14.  That  a  person  acting  in  a  public  office  was  regularly  appointed  to  it; 

15.  That  official  duty  has  been  regularly  performed ; 

16.  That  a  court  or  judge,  acting  as  such,  whether  in  this  state  or  any  other 
state  or  country,  was  acting  in  the  lawful  exercise  of  his  jurisdiction; 

17.  That  a  judicial  record,  when  not  conclusive  does  still  correctly  deter- 
mine or  set  forth  the  rights  of  the  parties; 

18.  That  all  matters  within  an  issue  were  laid  before  the  jury  and  passed 
upon  by  them;  and  in  like  manner,  that  all  matters  within  a  submission  to 
arbitration  were  laid  before  the  arbitrators  and  passed  upon  by  them ; 

19.  That  private  transactions  have  been  fair  and  regular; 

20.  That  the  ordinary  course  of  business  has  been  followed ; 

21.  That  a  promissory  note  or  bill  of  exchange  was  given  or  indorsed  for  a 
sufficient  consideration ; 

22.  That  an  indorsement  of  a  negotiable  promissory  note  or  bill  of  exchange 
was  made  at  the  time  and  place  of  making  the  note  or  bill ; 

23.  That  a  writing  is  truly  dated ; 

24.  That  a  letter  duly  directed  and  mailed  was  received  in  the  regular  course 
of  the  mail ; 

25.  Identity  of  person  from  identity  of  name ; 

26.  That  a  person  not  heard  from  in  seven  years  is  dead ; 

27.  That  acquiescence  followed  from  a  belief  that  the  thing  acquiesced  in 
was  conformable  to  the  right  or  fact ; 

28.  That  things  have  happened  according  to  the  ordinary  course  of  nature 
and  the  ordinary  habits  of  life; 

29.  That  persons  acting  as  copartners  have  entered  into  contract  of  copart- 
nership ; 

30.  That  a  man  and  woman  deporting  themselves  as  husband  and  wife  have 
entered  into  a  lawful  contract  of  marriage; 
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31.  That  a  child  born  in  lawful  wedlock,  there  being  no  divorce  from  bed 
and  board,  is  legitimate; 

32.  That  a  thing  once  proved  to  exist  continues  as  long  as  is  usual  with 
things  of  that  nature ; 

33.  That  the  law  has  been  obeyed ; 

34.  That  a  document  or  writing  more  than  thirty  years  old  is  genuine,  when 
the  same  has  been  since  generally  acted  upon  as  genuine,  by  persons  having 
an  interest  in  the  question,  and  its  custody  has  been  satisfactorily  explained; 

35.  That  a  printed  and  published  book,  purporting  to  be  printed  or  pub- 
lished by  public  authority,  was  so  printed  or  published ; 

36.  That  a  printed  and  published  book,  purporting  to  contain  reports  of 
cases  adjudged  in  the  tribunals  of  the  state  or  country  where  the  book  is  pub- 
lished, contains  correct  reports  of  such  cases ; 

37.  That  a  trustee  or  other  person,  whose  duty  it  was  to  convey  real  prop- 
erty to  a  particular  person  has  actually  conveyed  to  him,  when  such  presump- 
tion is  necessary  to  perfect  the  title  of  such  person  or  his  successor  in  interest ; 

38.  The  uninterrupted  use  by  the  public  of  land  for  a  burial  ground,  for  five 
years,  with  the  consent  of  the  owner,  and  without  a  reservation  of  his  rights, 
is  presumptive  evidence  of  his  intention  to  dedicate  it  to  the  public  for  that 
purpose ; 

39.  That  there  was  a  good  and  sufficient  consideration  for  a  written  con- 
tract ; 

40.  When  two  persons  perish  in  the  same  calamity,  such  as  a  wreck,  a  battle, 
or  a  conflagration,  and  it  is  not  shown  who  died  first,  and  there  are  no  particu- 
lar circumstances  from  which  it  can  be  inferred,  survivorship  is  presumed  from 
the  probabilities  resulting  from  the  strength,  age,  and  sex,  according  to  the 
following  rules : 

First — If  both  of  those  who  have  perished  were  under  the  age  of  fifteen 
years,  the  older  is  presumed  to  have  survived ; 

Second — If  both  were  above  the  age  of  sixty,  the  younger  is  presumed  to 
have  survived; 

Third — If  one  be  under  fifteen  and  the  other  above  sixty,  the  former  is  pre- 
sumed to  have  survived; 

Fourth — If  both  be  over  fifteen  and  under  sixty,  and  the  sexes  be  different, 
the  male  is  presumed  to  have  survived;  if  the  sexes  be  the  same,  then  the 
older ; 

Fifth — If  one  be  under  fifteen,  or  over  sixty,  and  the  other  between  those 

ages,  the  latter  is  presumed  to  have  survived. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  249,  held  uncon- 
stitutional, see  history,  §  5  ante. 

DISPUTABLE  PRESUMPTION.  VIII.  Subdivisions  11,  12  (14,  15,  25)— $5- 

I.  In  General— 1-9.  T^   ^  77m 

II.  Subdivision  1  (3,  15,  19.  28)-10-26.  IX«  Subdivision  14  (15,  16)-78-85. 

III.  Subdivision  2  (3)-27-35.  x-  Subdivision  15  (l6)-86-133. 

IV.  Subdivision  4  (9,  11,  12,  28)— 36-45.  XL  Subdivision  16—134-147. 
V.  Subdivisions  5,  6—46-54.  XII.  Subdivision  17—148-158. 

VI.  Subdivision  7  (8)— 55-60.  XIII.  Subdivision  18—159-161. 

VII.  Subdivisions  8,  9  (11,  21,  22)— 61-64.         XIV.  Subdivision  19—162,  163. 
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XV.  Subdivision  20—164-167. 

XVI.  Subdivisions  21,  22—168-171. 

XVII.  Subdivision  24—172-177. 

XVIII.  Subdivision  25—178-191. 

XIX.  Subdivision  26—192-204. 

XX.  Subdivision  28 — 205-209. 

XXI.  Subdivisions  30,  31—210-213. 

XXIL  Subdivision  32—214-244. 

XXIII.  Subdivisions  33,  34—245,246. 

XXIV.  Subdivision  39—247-253. 
XXV.  Subdivision  40—254-258. 

L  In  General. 

1.  Disputable  presumption — As  to  gen- 

erally. 

2.  Same — Amended  complaint  filed  with 

leave. 

3.  Same  —  Presumptions   declared   dis- 

putable. 

4.  Same — Stand  in  lieu  of  proof. 

5.  Same  —  Undisputed,    become    indis- 

putable rule. 

6.  Daily  newspaper — Presumption  from 

name. 

7.  Claim  of  heirship  —  Relationship  in 

fifth  degree  —  Presumption  as  to 
nearer  relations. 

8.  Instruction  —  Presumption    of    law, 

not  an  inference. 

9.  Plea  of  novation  in  defense  —  Pre- 

supposes a  previous  obligation. 

IT.  Subdivision  1  (3,  15,  19,  28). 

10.  Death — Through  accident  or  suicide 

— Presumption — Instruction. 

11.  Fraud    not    presumed  —  Insolvent 

ignorant  of  insolvency. 

12.  Same — Proof  lacking,  deed  presumed 

in  good  faith. 

13.  Good    character    presumed  —  Means 

only  that  bad  character  is  not. 

14.  Grand    jury    indictment  —  Crime    in 

their  presence. 

15.  Grantee  of  unrecorded   deed  —  Pre- 

sumed mortgagee. 

16.  Indorsement   on    papers   in    office — 

Presumed  veracious. 

17, 18.  Innocence  of  crime  presumed — As  Co 
generally. 

19.  Same — And  sanity. 

20.  Same — Holder  claiming  to  own. 

21.  Same — Presumption  of  innocence  is 

not   the   only   presumption   allow- 
able. 

22,23.  Letters  written  and  received — Free 
from  suspicion,  admissible. 

24.  Parol    trusts  —  Question    of    fact  — 

Sufficiency  of  evidence. 

25.  Presumption   former  husband  living 

— Overcome    by    presumption    of 
innocence. 


26.  Trust — Commingling  of  funds — Pre- 

sumption. 

m.  Subdivision  2  (3). 

27.  Civil  libel— In  general. 

28, 29.  Same    —    Presumptions       touching 
malice. 

30,  31.  Intent  from  acts — Presumption  of. 

32.  Justification  oi  unlawful  killing — On 

accused. 

33.  Unlawful  intent — May  be  rebutted. 

34.  Same  —  Same  —  Burden  of  rebuttal 

upon  defendant. 

35.  Unrecorded   deed  —  Unnecessary  re- 

cital— Not  presumed. 

IV.  Subdivision  4  (9,  11,  12,  28). 

36.  Action  to  recover  damages  for  death 

— Negligence  to  provide  safe  place 
for  railway-bridge  watchman  — 
Safe  place  to  work — Contributory 
negligence — Presumption. 

37.  Automobile  —  Collision    at    railroad 

crossing — Death  of  passenger  in 
automobile — Care  exercised  by  de- 
ceased—  Lack  of  evidence  —  Pre- 
sumption. 

38.  Injury   to   servant — Presumption   of 

freedom  from  negligence  —  Inap- 
plicable, when. 

39.  Integrity    presumed  —  In    petitioner 

for  letters  of  administration. 

40.  Negligence — Of  one  carrier,  passen- 

ger in  vehicle  of  another. 

41.  Same — Shown,  must  be  met  by  proof. 

42.  Ordinary  prudence — Question  of  fact 

for  jury. 

43.  Payment  of  note — Not  presumed,  if 

held  by  payee. 

44.  Title  by  prescription  —  Is  presumed 

from  occupancy. 

45.  Verdict — Not  set  aside  without  facts. 

V.  Subdivisions  5,  6. 

46.  As  to  character  of  suppressed   evi- 

dence. 

47.  Divorce — Suppression   of  evidence — 

Presumptions. 

48.  Failure — To  offer  evidence,  stronger 

confirmation. ' 

49.  Same  —  To  testify  as  to  important 

writing,  significant. 

50.  Same — Same — Claim  of  indebtedness 

to  wife,  rebutted  by  her  absence. 

51.  Same — Incompetent   defendant    only 

witness  absent. 

52.  Mortgage     foreclosure  —  Deficiency 

judgment  —  Satisfaction  —  Pre- 
sumption from  record. 

53.  Presumption  —  Record-evidence    of 

birth. 

54.  "Weaker"— Not  substitute  for  "in- 

ferior. » ' 
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VI.  Subdivision  7  (8). 

55.  Action  on  note — Payment  of  money 

— Instruction — Presumption. 

56.  Agreement  to  return — Presumption. 

57.  Check — Presumed  to  be  payment  of 

debt,  and  not  alone. 

58.  Parent  and  child — Action  between — 

Presumption. 

59.  Payment  of  money — Absence  of  any 

explanation  —  Presumption  money 
due. 

60.  Same — Presumption  of  indebtedness 

— Disputable  presumption. 

VII.  Subdivisions  8,  9  (11,  21,  22). 

61.  Foreclosure  —  Instruments  admitted, 

judgment   for   plaintiff   sustained 
by  presumptions. 

62.  Non-production   of   note  —  Payment 

presumed. 

63.  Payment  of  note  of  deceased — Not 

presumed. 

64.  Stocks    delivered  —  Customer    pre- 

sumed owner. 

Vni.  Subdivisions  11,  12  (14,  15,  25).     . 

65.  Attachment — Claim  by  third  person 

— Findings  —  Presumption  on  re- 
view. 

66.  Exercise    of    ownership  —  Presump- 

tion of  ownership  trom. 

67.  Holder  named   in   certificate  —  Pre- 

sumed owner. 

* 

68.  Indictment — Not  aided  by  presump- 

tion. 

69.  Land — Ownership  of  presumed  from 

possession. 

70.  Mining  claim,  possession — Presump- 

tion Of  ownership. 

71.  Ownership  from  possession — Ditches 

and  water-rights. 

72.  Ownership  of  land — Common  reputa- 

tion— Common-law  rule  not  modi- 
fied by  section. 

73.  Pledged  stock — Community  property 

— Evidence — Presumption. 

74.  Possession  of  personal  property  by 

husband — Presumption. 

75.  Public  lands  —  Occupants   protected 

by  commOn-law  presumption. 

76.  Bight  to  ' '  way  of  necessity ' ' — From 

parol  and  presumptions. 

77.  Usage — Doctrine  of  recognized. 

IX.  Subdivision  14  (15,  16). 

78.  Acting  —  Deputy    assessor  —  Appro- 

priating  moneys — Embezzlement. 

79.  Same — Under-sheriff  —  Presumed  de 

jure. 

80.  Same — Trustees  of  Monterey,  selec- 

tion legal. 

81.  Same  —  Same  —  Of    school    district, 

presumed  de  jure. 


82.  Insolvency — Second  assignee  acting, 

regular. 

83.  Jurisdiction,     second     administrator 

presumed. 

84.  No   question    raised  —  Authority   of 

judge  presumed. 

85.  Officer  suing  for  salary  —  Appoint- 

ment not  presumed. 

X.  Subdivision  15  (16). 

86.  Administratrix    deceased  —  Property 

of  estate  in  successor. 

87.  Adoption  —  Destruction  of  adoption 

papers — Secondary  evidence — Pre- 
sumption. 

88.  Appeal — Issuance  and  transmittal  of 

remittitur — Presumptions. 

89.  Assessment  by  county  assessor — Pre- 

sumed regular. 

90.  Assignment  alleged  —  Presumed  as- 

signee has  qualified. 

91.  Same  —  Presumed   conditions   prece- 

dent properly  performed. 

92.  Averment  of  too  high  assessment — 

Presumed  error  in  judgment. 

93.  Award  by  supervisors  of  second  con- 

tract— Presumed  regular. 

94.  Certificate    of    purchase    of    school 

land — Presumed  all  requisites  per- 
formed. 

95.  Deed  of  city  and  county — Need  not 

recite  proceedings. 

96.  Delay  in  filing  remittitur — Good  rea- 

son presumed. 

97.  District    attorney  —  Stipulating    for 

increased  judgment  of  damages  on 
condemnation  proceedings  —  Not 
void — Presumption  official  did  his 
duty. 

98.  Election    contest  —  Recounting    bal- 

lots— Presumption. 

99.  Election    officials  —  Performance   of 

duty — Presumption. 

100.  Field-notes  of  government  survey — 

Conclusive  where  unimpeached. 

101.  Findings  —  Presumed  waived  where 

not  in  judgment- roll. 

102.  Habeas  corpus  —  Order  of   commit- 

ment —  Presumption  lawfully 
made. 

■ 

103.  Indorsement  of  warrants  —  Stamp 

"paid,"  presumed  genuine. 

104.  Homestead  entry — Proved  by  receipt 

of  land  office. 

105.  Incorporation  —  Certificate,   issuance 

and  contents  to  be  proved. 

106.  Same  —  Although    duty    presumably 

performed. 

107.  Insolvency — Assignment  presumed  to 

have  been  made. 

108.  Judge    denying    motion  —  Presumed 

not  disqualified. 

109.  Judgment  —  Entry   omitted,   no   au- 

thority. 
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110.  Jurisdictional    facts  —  Manner    of 

proof — Presumption. 

111.  Legality  of  ordinance — Not  put  in 

issue,  is  presumed. 

112.  Mexican  grants — Presumed  valid. 

113.  Moneys   in    swamp-land   fund — Pre- 

sumably remained. 

114.  Nomination  —  Presumed   after   elec- 

tion. 

115.  Notarial  certificate — With  seal,  pre- 

sumed valid. 

116.  Notice  —  Presumed  before  authoriz- 

ing loan  by  guardian. 

117,118.  Official  duty  done  —  Presumption  as 
to. 

119.  Same — Regular  performance  of  offi- 

cial duty. 

120.  Opinion  of  assessor — As  to  land  as 

security — Not  reviewable. 

121.  Order  for  trial  by  surveyor-general 

— Presumed  entered. 

122.  Order  of  directors — Declaring  office 

vacant,  presumptively  regular. 

123.  Ordinance  —  Presumed  to   be   regu- 

larly adopted. 

124.  Performance  of  official  duty — Board 

of  equalization  —  Susceptibility  to 
valuation. 

125.  Presumption  of  discharge  of  duty — 

As  against  loose  statements. 

126.  Register  of  land  office — Presumption 

he  performed  duty. 

127.  State  patents — Prima  facie  complete 

title. 

128.  Street  grade — Presumed  proper  after 

twenty  years. 

129.  Survey   admitted  —  Certificate   pre- 

sumed truthful. 

130.  Swamp-land     commissioners  —  Pre- 

sumed to  perform  duty. 

131.  Tax-matters  —  Presumption     as     to 

regular  performance  of  duty. 

132.  Warrant,  refusal  to  pay — Presump- 

tion  as   to  money  on  hand   suffi- 
cient. 

133.  Work,  ordered,  accepted,  assessed — 

Presumed  done. 

XL  Subdivision  16. 

134.  Action  of  court  in  vacating  former 

order — Presumed  correct. 

135.  Courts — Presumption  as  to  jurisdic- 

tion and  proceedings. 

"136.  Same — Of  probate — Presumption  as 
to  actions  of. 

137.  Foreign   judgment — Presumption   in 

support  of. 

138.  Insolvency  —  Second     appointment 

prevails  over  former. 

139.  Jurisdiction — Extends  only  to  terri- 

torial limits. 
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140.  Law  of  foreign  state  proved  —  No 
need  of  presumption. 

141.  Nonresidents  —  On  collateral  attack, 
presumed  properly  brought  in. 

142.  Notice  of  matter  in  court  —  Pre- 
sumed properly  published. 

143.  Objectionable  evidence  —  Presump- 
tion as  to  prejudicial  effect  of. 

144.  Order  of  sale — Presumed  certified,  if 
required  by  law. 

145.  Prior  judgment — Bar  to  subsequent 
action. 

146.  Recital  in  judgment  —  Defendants 
notified  —  Presumed  due  publica- 
tion. 

147.  Summons,  constructive  service  of — 
Presumption. 

XII.  Subdivision  17. 

148.  As  to  judicial  records. 

149.  Continuance  for  sentence  for  ten 
days — Presumed  for  what  purpose. 

150.  Notice  of  probate  of  will — Recitals 
in  order — Presumption  as  to  ad- 
journment. 

151.  Omission  of  motion  for  new  trial 
from  record  on  appeal — Presump- 
tion on. 

152.  Presumption  from  record  recitals. 

153.  Presumption  of  law — Support  action 
oi  trial  court. 

154, 155.  Presumption  on  appeal — As  to  gen- 
erally. 

156.  Same — Hypothesis  in  support  of  th€ 
action  of  the  trial  court. 

157, 157a.  Same — Support  of  judgment. 

158.  Same — Same — In  support  of  order 
denying  motion  for  a  new  trial. 

XIII.  Subdivision  18. 

159.  Administrator  —  Unaffected  by  cer- 
tain presumptions. 

160.  Judgment  —  Conclusive  as  to  all 
issues  heard. 

161.  Record — Legal  presumptions  do  not 
come  to  aid  of. 

XIV.  Subdivision  19. 

162.  Deed — Presumed  placed  in  escrow  as 
per  contract. 

163.  Purchase  by  attorney  of  property  of 
client  —  With  consent,  presumed 
fair. 

XV.  Subdivision  20. 

164.  An  instrument  passing  by  delivery — 
Presumption  as  to. 

165.  Evidence  —  Of  ordinary  course  of 
business  as  to  street  lights. 

166.  Written  lease  —  Presumed  to  em- 
body final  determination  of  par- 
ties. 

167.  Water-rights — Use  of  water  by  cus- 
tomer without  payment  of  rentals 
— Presumption. 
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XVI.  Subdivisions  21,  22. 

168.  Indorsements — Presumptive  evidence 

of  consideration. 

169.  Nonsuit — Prima  facie  cause. 

170.  Note — Non-payment  from  possession. 

171.  Want*f  consideration — To  be  shown 

against  presumption. 

XVII.  Subdivision  24. 

172.  Estates   of    decedents — Presentation 

of  claim — Mailing  to   representa- 
tive— Presumption  of  receipt. 

173.  Letter  out  of  state — Presumption  as 

to,  and   secondary  proof* of   con- 
tents. 

174.  Presumption   overcome — Jury   deter- 

mines. 

175.  Same — Beceipt  of  letter,  not  conclu- 

sive. 

176.  Telegram  sent  —  Is  presumably  re- 

ceived. 

177.  But  receipt  may  be  disproved. 

XVIII.  Subdivision  25. 

178,179.  Acknowledgment     void  —  Mortgagee 
the  notary — Presumption  as  to. 

180.  Burden  of  proof  —  Shifted  by  pre- 

sumption. 

181.  Burning  one's  own  property  —  Not 

arson  where  unoccupied. 

182.  Deed    delivered — Presumed    held   by 

parties  named. 

183- 185.  Identity  from  name — Deduction  di- 
rected by  law. 

186, 187.  Same— Idem  sonans. 

188.  Name  of  person  in  will— Identifies 

legatees. 

189.  No  injury  —  Failure  to  charge  pre- 

.  sumption  only  prima  facie. 

190.  Person  signing  name  under  power — 

Presumption  as  to  identity. 

191.  Testimony  as  to  names  —  Presump- 

tion of  identity  of  person. 

XIX.  Subdivision  26. 

192- 194.  Absence  for  seven  years — Presump- 
tion of  death  arises. 

195.  Same — Presumption  does  not  Hi  date 

of  death. 

196.  Circumstances  to  shorten  time — Un- 

specified. 

197.  Same— Contact  with  specific  peril. 

198.  Same — Same — Rendering  death  more 

probable. 

199.  Death — Not   to   be   presumed   after 

five  years,  only. 

200.  Same  —  Not    presumed    until    after 

seven  years. 

201.  Same — Overcome  by  evidence. 

202.  Felon   absconded   —   Not   presumed 

dead  after  sixteen  months. 
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203.  Life   insurance — Absence    for   seven 

years  —  Presumption   of   death  — 
Erroneous  instruction. 

204.  Person   not   heard   of   within   seven 

yearB — Not  presumed  to  be  alive. 

XX.  Subdivision  28. 

205,206.  Existence  of  heirs— Every  intestate 
presumed  to  have  heir. 

207.  Happening   of  event  —  In   ordinary 

course  of  nature. 

208.  Negligence  not  presumed — Indepen- 

dent agencies. 

209.  Support  of  wife  by  second  husband 

upon  remarriage. 

XXI.  Subdivisions  30,  31. 

210.  Deportment  as  married — For  twenty- 

five  years,  estopped. 

211,  212.  Same — Children  and  their  legitimacy. 

213.  Marriage     from     deportment  —  An 

illicit    intercourse    insufficient    to 
raise  presumption. 

XXII.  Subdivision  32. 

214.  Adverse  claim  to  land — Includes  use. 

as  used. 

215.  Agreement   concluded — Presumed  to 

continue. 

216.  Appeal  on*e  pending — Presumed  still 

pending. 

217.  Assignee — Not  presumed  to  continue 

— Successor  appointed. 

218.  Certificates   of   stock   canceled — Not 

presumed  held  till  then. 

219.  Channel  not  indicated — No  presump- 

tion it  never  existed. 

220.  Claim    to    use  —  Adverse,    unless   a 

merger. 

221.  Continuance    presumed  —  Not    till 

contrary  shown,  but  as  usual. 

222-  225.  Continuation  of  fact  proved — As  to 
generally. 

226.  Same— Continuance    of    partnership. 

227.  Corporate   books  —  Identification   of 

by  first  secretary  —  Admissibility 
in  evidence — Presumption. 

228.  Effect  of  evidence — Rebuttal  of  pre- 

sumption. 

229.  Gift   to  wife— J*ilure   to  make  ac- 

counting—Presumption of  title. 

230.  Indefinite    demand  —  Presumed    to 

mean  usual. 

231.  Intoxicating  liquors — Other  sales. 

232.  Investment  by  trustee — Presumed  to 

continue. 

233.  Judicial  notice  of  custom — No  evi- 

dence to  contrary. 

234.  Nuisance— Lewd  and  immoral  acts- 

Presumption  as  to  continuance. 
235,236.  Ownership  —  Conclusively  shown    is 
presumed  to  continue.  ' 

237.  Same  —  Ultimate  fact  from  formei 
ownership. 
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238.  Same — Separate  property  owned  be- 

fore marriage. 

239.  Same — Status  once  established,  pre- 

sumed to  continue. 

240.  Ownership  of  stock  —  At  commence- 

ment of  action  —  Pleading,  proof, 
findings. 

241.  Bed-light   Abatement   Act  —  Use  of 

place  until  given  date — Presump- 
tion of  continuance — Rebuttal. 

242.  Rule  as  to  purchase   of  land   from 

regents — Presumed  to  continue. 

243.  Rule  of  presumption. 

244.  Will — Possession  of  by  decedent  be- 

fore death  —  Not  to  be  found  — 
Presumption  of  destruction  by 
decedent. 


XXIII.  Subdivisions  33,  34. 

245.  Ancient    documents - 

genuineness  only. 

246.  Warehouse    receipts 

ably  negotiable. 


Rule    imports 
-  Not    presum- 


XXIV.  Subdivision  39. 

247.  Consideration — Clause  in  deed  may 

be  explained. 

248.  Same— Need  not  be  recited  in  con- 

tract of  sale. 

249.  Same — Need  not  be  recited  in  deed, 

under   Mexican  law. 

250.  Same — Stay-bond,   presumption  con- 

troverted. 

251.  Same — Want  of,  burden  of  proof. 

252.  Deed — Good,  though  no  consideration 

expressed. 

253.  Fraud — Not  presumed  from  want  of 

consideration. 

XXV.  Subdivision  40. 

254.  Death — Time  of  and  survivorship. 

255.  Husband  —  Presumed    survivor    in 

calamity,  when. 

256.  Probate  system — Statute  of  presump- 

tions. 

257.  Survivorship  —  Evidence    admissible 

to  show. 

258.  Same — And  heirship. 

As  to  the  presumption  of  notice  of  special 
meeting;  of  directors  of  a  corporation  from 
recital  la  minutes  that  meeting-  was  called 
by  president,  see  Kerr's  Cyc.  Civ.  Code, 
2d   ed.,   9  305,   note   par.   6. 

I.      IN   GENERAL. 

1.  Disputable  presumption— A*  to  gen- 
erally.— Section  322,  Civil  Code,  is  to  be 
construed  as  creating  a  disputable  pre- 
sumption that  one  whose  name  appears 
upon  the  books  of  a  corporation  as  a  stock- 
holder is  one,  and  the  appearance  of  his 
name  upon  such  books  is  authorized. — 
Welch  v.  Gillilen,  147  Cal.  575,  82  Pac.  248. 


2.  Same— Amended  complaint  filed  with 
leave. — On  appeal,  It  la  presumed  that  the 
amended  complaint  was  filed  with  leave  of 
the  court,  and  the  appellate  court  will  not 
review  an  objection  that  It  contains  par- 
ties plaintiff  and  defendant  joined  without 
leave,  in  the  absence  of  a  motion  to  strike 
out. — Harvey  v.  Meigs,  17  Cal.  App.  362, 
119  Fac.   941. 

3.  Same-— Presumptions  declared  dispu- 
table by  above  section  are,  in  effect,  only 
inferences  which,  in  absence  of  controvert- 
ing evidence,  jury  is  required  to  make,  and 
accept  as  creating;  preponderance  of  evi- 
dence, in  civil  cases. — People  v.  Wong  Sang 
Lung,  3  Cal.  App.  221,  84  Pac.  843. 


4.  Same— Stand  In  lieu  of  proof. — Dispu- 
table Inferences,  or  presumptions,  while 
evidence,  are  evidence  weakest  and  least 
satisfactory.  They  are  allowed  to  stand, 
not  against  facts  they  represent,  but  in  lieu 
of  proof  of  them.  The  facts  being  proved, 
contrary  to  presumption,  no  conflict  arises; 
the  presumption  is  simply  overcome  and 
dispelled. — Savings  &  L.  Soc.  v.  Burnett, 
106   Cal.   514,   629,   39   Pac.   922. 


5»  Same— Undisputed,  becomes  Indispu- 
table rule, — Presumptions  of  law  are  rules 
of  law,  whether  disputable  or  the  contrary. 
If  disputable  presumption  is  not  contra- 
dicted nor  removed  by  evidence,  it  is  rule 
of  law  to  be  applied  as  inflexibly  as  pre- 
sumption that  is  indisputable  or  conclusive; 
in  other  words,  a  presumption  of  law  that 
is  disputable,  when  not  changed  by  evi- 
dence, becomes  to  court  rule  Indisputable 
In  case,  and  court  Is  bound  to  apply  it.— 
Kidder  v.  Stevens,  60  Cal.  414,  419;  Eltz- 
roth   v.   Ryan,   89  Cai.    135,    140,   26   Pac.   647. 

6.  Dally  newspaper— Presumption  from 
name. — The  court  will  not  presume  that  the 
newspaper  is  published  daily  merely  from 
the  fact  that  it  is  described  in  the  title  as 
a  "daily"  newspaper. — Fox  v.  Wright,  152 
Cal.   61,   91   Pac.  1005. 

7.  Claim  of  heirship— Relationship  In 
fifth  dearree— Presumption  as  to  nearer  rela- 
tions.— In  a  case  in  which  a  native  citizen 
of  Germany  makes  claim  to  an  entire  estate 
of  a  deceased  person,  as  a  relative  In  the 
fourth  degree,  as  against  petitioners  for 
the  distribution  of  the  estate  to  them  as 
relatives  in  the  fifth  degree,  it  being  ad* 
mltted  that  the  claimants  are  related  to 
the  decedent  in  the  degree  in  which  they 
claim,  the  question  presented  at  the  trial 
will  be  whether  all  other  relatives  of 
nearer  degree  are  dead;  and  in  such  a  case 
the  presumption  that  decedent  left  rela- 
tives nearer  than  the  fifth  degree  is  very 
strong,  under  the  provisions  of  subdivision 
28  of  the  above  section  and  the  claimant 
will  be  entitled  to  have  the  hearing  upon 
the  petition  for  distribution  continued  to 
a  reasonable  time  in  which  to  prepare  and 
present  his  claim  to  heirship,  in  a  case 
where  he  presents  certificate  and  records 
In  support  of  his  motion  for  a  continu- 
ance,  and   it   is   an   abuse   of   discretion    to 
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deny  such  motion. — Estate  of  Henrlchs,  180 
Cal.  175f  179  Pac.  883.  approving  the  doc- 
trine in  People  v.  Roach,  76  Cal.  294,  18 
Pac.    407. 

See,  also,  pars.  205-209,  this  note. 

* 

8.  Instruction— Presumption  of  law,  not 
an  Inference. — While  under  our  constitu- 
tion which  prohibits  the  courts  from  charg- 
ing upon  matter  of  fact,  a  court  can  not 
instruct  a  Jury  that  any  fact  is  an  "infer- 
ence" from  another  fact, — as  an  infer- 
ence Is  defined  by  section  1960,  ante, — the 
court  is  authorized  to  declare  a  presump- 
tion of  law. — People  v.  Riley,  75  Cal.  98, 
100,  16  Pac.  544. 

9.  Pica  of  novation  In  defense— Presup- 
poses a  prevlona  obligation  for  which  the 
new  one  is  substituted. — Linder  Hdw.  Co. 
v.  Pacific  Sugar  Corp.,  17  Cal.  App.  83,  118 
Pac.   786,   789. 

II.    SUBDIVISION   1    (8,  15,   19,   28). 

Aa  to  presumption  of  Innocence  in  ha- 
beaa  corpus  proceeding,  see  note  22  L*.  R.  A. 
678.  . 

10.  Death— Through  accident  or  aulclde 
— Presumption— Instruction. — In  an  action 
on  a  policy  insuring  the  plaintiff's  hus- 
band against  death  or  disability,  an  in- 
struction that  where  the  insured  is  found 
dead  under  such  circumstances  that  death 
may  have  been  due  to  suicide  or  to  acci- 
dent, the  presumption  is  against  suicide 
and  in  favor  of  accident  is  proper,  since 
such  presumption  necessarily  and  logically 
follows  from  the  statutory  presumption 
"that  a  person  is  innocent  of  crime  or 
wrong,"  under  subdivision  1  of  above  sec- 
tion.— Wilkinsen  v.  Standard  Accident  Ins. 
Co.,  180  Cal.  252,  256,  180  Pac.  607,  follow- 
ing the  doctrine  in  Jenkin  v.  Pacific  Mut. 
Life   Ins.   Co.,    131    Cal.    121,   63   Pac.   780. 

11.  Fraud  not  presumed— Insolvent  Ig- 
norant of  Insolvency. — Presumption,  that 
every  man  knows  condition  of  his  own 
business  afTairs,  has  no  standing  where  it 
is  found,  as  matter  of  fact,  that  "defend- 
ant, Bray,  did  not  know  that  he  was  insol- 
vent." Not  knowing  his  insolvency,  it  can 
not  be  presumed,  from  existence  of  his 
insolvency,  that  he  intended  to  defraud. 
No  man  can  be  presumed,  under  subdivision 
1  of  above  section,  to  intend  a  consequence, 
from  a  fact  of  which  he  is  ignorant,  which, 
therefore,  he  can  not  contemplate. — Bull  v. 
Bray,  89  Cal.  286,  295,  13  L.  R.  A.  576,  26 
Pac.  873;  Threlkel  v.  Scott,  89  Cal.  351,  353, 
26  Pac.  879;  Knox  v.  Moses,  104  Cal.  502, 
505,  38  Pac.  318;  First  Nat.  Bank  v.  Max- 
well. 123  Cal.  360,  372,  69  Am.  St.  Rep.  72, 
55  Pac.  980;  Wolters  v.  Rossi,  126  Cal.  644, 
652,  59  Pac.  143.  See  Hutchinson  v.  First 
Nat.  Bank,  133  Ind.  271,  36  Am.  St.  Rep.  637, 
30  N.  E.   952. 

12.  Same— Proof  lacking,  deed  presumed 
in  good  faith. — In  action  brought  to  quiet 
plaintiffs  title  to  land  against  deed  exe- 
cuted to  defendant,  where  it  is  alleged  in 
defendant's    answer   that    conveyance    "was 


made  and  accepted  in  good  faith  .  .  .  solely 
and  only  for  purpose  of  securing*'  payment 
of  his  debt,  though  there  is  no  express  find- 
ing on  this  allegation,  this,  in  view  of 
findings  of  absence  of  fraud,  must  be  pre- 
sumed, under  subdivision  1  of  above  sec- 
tion, to  have  been  the  case. — White  v.  Wise, 
134  Cal.   613,  615,  66  Pac.  959. 


13.  Good  character 
only  that  bad  character  la  not. — When  it  is 
said  that  good  character  is  to  be  presumed, 
it  is  said  only  that,  In  absence  of  evidence, 
jury  should  not  attribute  general  bad  char- 
acter with  respect  to  qualities  Involved 
in  alleged  offense,  nor  give  weight  to  his 
assumed  bad  character,  in  determining 
question  whether  evidence  established  his 
guilt. — People   v.   Johnson,   61   Cal.   142,  144. 

14,  Grand  Jury  indictment — Crime  la 
their  presence. — In  Investigating  charge  of 
perjury  against  defendant,  presumption, 
under  subdivision  1  of  above  section,  that 
defendant  is  entitled  to  presumption  of 
innocence,  can  not  defeat  grand  jury  from 
finding  indictment  for  perjury  committed 
in  their  presence,  as  to  same  matter  com- 
mitted in  open  court  upon  trial  of  cause, 
nor  from  considering  testimony  of  wit- 
nesses and  other  evidence  submitted  to 
them  under  original  charge,  so  far  as  it 
tended  to  support  indictment  as  in  fact 
found. — People  v.  Craven-Fair,  137  Cal.  222, 
223,    69    Pac.    1041. 


15.  Grantee  of 
sumed  mortgagee. — Unrecorded  deed  held 
by  one  Mi  kola  at  time  of  mortgage  was 
void  as  to  mortgagee,  plaintiff.  Represen- 
tations of  Mikola  to  effect  that  grantor  was 
owner  of  land  mortgaged  was,  therefore, 
so  far  as  mortgage  was  concerned,  in 
effect,  true;  and  whatever  title  had  accrued 
to  him  under  deed  from  grantor  became, 
by  its  own  deliberate  written  act,  subject 
to  the  mortgage.  He  probably  so  under- 
stood effect  of  transactions;  and  in  view  of 
presumptions  that  person  is  innocent  of 
wrong,  and  that  he  intends  ordinary  conse- 
quence of  his  voluntary  act,  under  subdivi- 
sions 1  and  3  of  above  section,  it  is  to  be 
presumed  that  he  so  understood  it. — Flli- 
pini  v.  Trobock,  134  Cal.  441,  443,  66  Pac. 
587. 


16.  Indorsement  on  papera  in  ogee  Pre- 
Humed  veracious. — In  an  action  to  recover 
judgment  in  street-assessment  suit,  indorse- 
ment on  papers  from  city  engineer's  office 
must  be  regarded, — so  far  as  their  terms 
indicate, — as  referring  to  all  papers  in 
package  at  time,  respectively,  they  wer# 
made;  and  as  package  appears  to  have 
been  produced  from  engineer's  office  •  in 
form  in  which  it  was  offered,  It  must  be 
presumed  under  subdivisions  1  and  15  of 
above  section  that  papers  referred  to  by 
Indorsement,  respectively,  were  in  package 
when  indorsed.  If  certificate  had  not  been 
in  package  when  indorsed,  to  add  it  after- 
wards would  have  altered  effect  of  indorse- 
ment,   and    if    done    with    criminal    intent. 
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would  In  effect  have  amounted  to  forgery; 
and  it  can  not  be  presumed  that  this  could 
have  occurred  in  office  of  superintendent. — 
Reid  v.  Clay,   134  Cal.  207,  211,  66   Pac.  262. 

17.  Innocence  of  crime  presumed— As  to 
generally. — The  presumption  of  the  contin- 
uation of  life  is  overcome  by  the  presump- 
tion that  a  person  is  innocent  of  crime 
or  wrong,  and  there  is  also  a  presumption 
in  favor  of  the  legality  of  a  marriage  reg- 
ularly solemnized. — Wilcox  v.  Wilcox,  171 
Cal.   769.    165   Pac.    96. 

18.  Presumption  of  innocence  applies  in 
both  civil  and  criminal  cases. — Cooper  v. 
Spring  Valley  Water  Co.,  16  Cal.  App.  24, 
116  Pac.  298. 

10.  Same— And  sanity. — That  every  per- 
son is  sane  is  a  disputable  presumption, 
which  may  be  overcome  by  evidence  of 
insanity;  yet,  in  the  absence  of  evidence, 
the  disputable  presumption  of  innocence 
would  not  prevail  so  as  to  justify  a  jury  in 
presuming  against  sanity. — People  v.  Le 
Doux,  165  Cal.  668,  102  Pac.  517. 


Same— Holder     claiming*     to     own. — 

Law  presumes,  under  subdivision  1  of  above 
section,  that  person  is  innocent  of  crime  or 
wrong  in  civil  as  well  as  in  criminal  cases, 
and  it  will  be  presumed  that  persons 
making  transfers  and  executing  powers  of 
attorney  did  not  attempt  to  personate 
others,  and  by  doing  so  fraudulently  pro- 
cure property  to  which  they  were  not 
entitled,  but  rather  that  they  were  per- 
sons whom  they  represented  themselves 
to  be,  persons  designated  in  certificates  of 
which  they  had  possession,  and  owners  of 
claims  which  they  purport  to  sell. — Bick- 
erdike  v.  State,  144  Cal.  698,  701,  78  Pac. 
277. 


21.     Same— Presumption    of    Innocence    la 
not    the    only    presumption    allowable    in    a 

criminal  case;  nor  is  II  true  that  it  Is  not 
overcome  by  any  other  presumption;  nor 
does  it  overcome  all  other  presumptions  of 
whatever  kind  or  nature;  but  such  presump- 
tion will  prevail  over  many,  but  not  all  dis- 
putable presumptions;  and  conclusive  pre- 
sumptions are  not  overcome  at  all  by  the 
presumption  of  innocence. — People  v.  Le 
Doux,  155  Cal.  568,  102  Pac.  617. 


Letters  written  and  received— Free 
from  suspicion,  admissible. — Where  letters 
were  apparently  written  in  ordinary  course 
of  things,  and  there  Is  nothing  to  raise 
suspicion  that  they  were  not  in  fact  writ- 
ten at  place  of  date,  nor  that  they  were 
*ent  there  from  some  other  place  to  be 
mailed  there,  to  meet  some  emergency  and 
to  accomplish  some  fraudulent  intent,  they 
are,  under  presumption  in  subdivision  1  of 
above  section,  "that  a  person  is  innocent  of 
crime  or  wrong,"  and  subdivision  19  of 
above  section,  "that  private  transactions 
have  been  fair  and  regular."  and  subdi- 
vision 28  of  above  section,  "that  things  have 
happened  in  ordinary  course  of  nature  and 


ordinary  habits  of  life,"  clearly  admissible 
as  evidence  of  presence  of  party  at  place 
and  at  time  mentioned. — People  v.  Barker, 
144  Cal.  705,  707,  78  Pac.  266.  267. 

23.  John,  brother  to  August,  testified 
without  objection  that  August  resided  in 
Seattle,  that  he  had  received  letters  from 
August  from  Seattle,  and  that  last  letter 
so  received  was  about  seven  or  eight  days 
before  trial,  in  which  h»-  stated  that  he  was 
going  to  Idaho  traveling  for  his  firm  and 
would  be  back  at  Seattle  in  about  eight 
days.  These  letters  were  apparently  con- 
current acts,  tending  to  show  presence  of 
August  in  Seattle,  not  narratives  of  past 
events,  and  they  were  clearly  admissible 
as  evidence  of  his  presence  th£re  within 
rule. — People  v.  Barker,  144  Cal.  705,  707, 
78   Pac.   266,   267. 

24.  Parol  trusts  Question  of  fact— Suf- 
ficiency of  evidence. — The  question  whether 
or  not  a  grantee  devised  property  so  as 
to  repudiate  an  alleged  parol  trust  created 
by  her  grantor,  is  controlled  by  the  pre- 
sumption raised  by  the  provisions  in  sub- 
division 1  of  the  above  section  to  the  effect 
that  the  devisor  was  innocent  of  any 
wrongdoing  in  such  transaction,  and  there 
was  some  evidence  that  no  trust  in  the 
property  had  been  raised. — Truman  v.  Elli- 
son, 37  Cal.  App.  204,  211,  174  Pac.  396. 


29.     Presumption    former    feusband    living 
—Overcome  by  presumption  of  Innocence. — 

In  action  brought  to  annul  marriage  upon 
ground  that  defendant  had  another  hus- 
band, one  Milam,  where  marriage  of  the 
parties  to  suit  took  place  only  about  four 
and  a  half  years  after  former  marriage 
of  wife  to  said  Milam,  a  former  husband 
who  had  left  her  few  days  after  marriage, 
and  she  had  heard  nothing  of  him  since, 
contention  that  it  will  be  presumed  that 
Milam  was  still  living,  in  absence  of  proof 
to  contrary,  can  not  be  sustained.  This 
presumption  of  continuation  of  life  is  over- 
come by  another,  to  wit:  that  it  is  pre- 
sumed that  person  is  Innocent  of  crime,  or 
wrong,  and  there  is  also  presumption  and  a 
very  strong  one  in  favor  of  legality  of 
marriage  regularly  solemnized. — Hunter  v. 
Hunter,  111  Cal.  261,  267,  15  Am.  St.  Rep. 
180,  31  L.  R.  A.  411,  43  Pac.  756. 


C.C.  P.— 226 


Trust— Commlaffllan;  of  fund*— Pre- 
sumption.— In  a  case  in  which  a  trustee 
mingles  his  own  funds  with  the  trust 
fund,  and  thereafter  draws  from  time  to 
time  from  the  commingled  mass,  it  will  be 
presumed  that  the  moneys  so  drawn  were 
from  his  own  portion  of  the  fund,  rather 
than  from  the  moneys  held  by  him  in  trust, 
the  rule  resting  upon  the  underlying  pre- 
sumption announced  in  subdivision  1  of  the 
above  section,  that  a  person  is  innocent  of 
crime  or  wrong. — People  v.  California  Safe 
Deposit  &  Trust  Co.,  175  Cal.  756.  L.  R.  A. 
1918A,  1151.  167  Pac.  388.  following  the 
doctrine  in  Ellzalde  v.  Elizalde.  137  Cal.  634. 
641,  66  Pac.  369,  70  Pac.  861,  and  approving 
the  doctrine   in   Central  Nat.   Bank   v.  Con- 
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necticut  Mat.  Life  Ins.  Co.,  104  U.  S.  54,  26 
L  ed.  693;  In  re  Hallett's  Estate,  L.  R.  13 
Ch.   Div.    696. 

III.       SUBDIVISION   2    (3). 

27.  Civil  libel — In  general. — Presump- 
tions that  an  unlawful  act  was  done  with 
an  unlawful  intent  and  that  a  person 
intends  the  ordinary  consequences  of  his 
voluntary  act  are  presumptions  going  to 
malice  in  law  and  not  malice  in  fact  and 
are  Important  only  where  malice  is  the 
gist  of  the  action. — Davis  v.  Hearst,  160 
Cal.    166,  116   Pac.   530. 


division  2  of  above  section,  and  such  intent 
may  be  rebutted. — People  v.  Boling,  83  Cal. 
380.  382,  23  Pac.  421;  People  v.  Ah  Gee 
Yung,   86  Cal.  144,   147,  24   Pac.  860. 


Same— Presumptions  touching  malice. 

— Malice  may  be  inferred  from  the  intrinsic 
evidence  thereof  which  the  publication  af- 
fords; but  whether  it  does  or  does  not  is 
for  the  Jury  to  say. — Davis  v.  Hearst,  160 
Cal.  166,  116  Pac.  530. 

29.  Malice  in  fact  does  not  arise  as  a 
legal  presumption  from  the  mere  falsity  and 
libelous  character  of  the  publication. — Davis 
v.   Hearst,  160  Cal.   166,  116  Pac.  530. 

30.  Intent    from   act*— Presumption   of. — 

Instruction  that  a  person  must  be  pre- 
sumed to  intend  the  ordinary  consequences 
of  his  act  and  that  such  presumption  ap- 
plies in  the  absence  of  evidence  to  the 
contrary  is  not  objectionable  as  depriving 
the  defendant  of  the  benefit  of  the  pre- 
sumption of  innocence.  It  amounts  only 
to  show  the  defendant  must  be  presumed 
to  intend  the  natural  and  usual  conse- 
quences of  his  act  unless  there  is  evidence 
direct  or  indirect  to  controvert  this  pre- 
sumption.— People  v.  Webster,  18  Cal.  App. 
348,    352,    109   Pac.   637. 

An  to  nbuttable  presumption  and  burden 
of  abuttal,  see  pars.  33,  34,  this  note. 

31.  The  presumption  of  law  that  a  party 
intended  the  ordinary  consequences  of  his 
act  in  a  case  of  robbery  attaches  succes- 
sively to  each  act  as  done  regardless  of 
the  original  intent. — People  v.  White,  5  Cal. 
App.    329,   384,   90   Pac.   471. 

32*  Justification  of  unlawful  kJlllnn>- 
On  accused. — On  trial  for  murder,  court, 
under  subdivisions  2  and  3  of  above  section, 
properly  instructed  Jury  that  "when  un- 
lawful killing  is  proved,  malice  will  be 
presumed  and  burden  of  proof  is  on  de- 
fendant to  show  absence  or  want  of  malice." 
The  code  declares  that  person  Intends  orig- 
inal consequences  of  his  voluntary  act  and 
that  unlawful  act  was  done  with  untawful 
intent.  Effect  of  these  statutory  rules  of 
evidence  is  that  when  act  is  uroved  to  have 
b^en  done  by  accused  if  it  be  an  act  in 
itself  unlawful,  law  in  first  instance  pre- 
sumes it  to  have  been  intended,  and  proof 
of  Justification  or  excuse  lies  on  defendant 
to  overcome  this  legal  and  natural  pre- 
sumption.— People  v.  Abbott,  2  Cal.  Unrep. 
383,   4   Pac.   769,   771. 

SS.     Unlawful     Intent— May    be    rebutted. 

Unlawful   act   is   presumed    to   have   been 

committed  with  unlawful  intent  under  sub- 


34.  Same  —  Same  —  Burden  of  rebuttal 
upon  defendant. — But  such  intent  may  be 
controverted  by  other  evidence  and  rebutted 
by  any  evidence  which  may  raise  in  minds 
of  Jury  a  reasonable  doubt  of  its  exist- 
ence, but  such  rebuttal  it  is  incumbent 
upon  the  defendant  to  make  somewhere  in 
the  evidence. — People  v.  Boling,  83  Cal.  380. 
382,  23  Pac.  421;  People  v.  Ah  Gee  Tung. 
86  Cal.   144,  147,  24  Pac.  860. 

SB.  Unrecorded  deed  Unnecessary  reci- 
tal— Not  presumed. — Subdivision  2  of  above 
section  excepts  from  conclusiveness  of 
written  instrument  recital  of  consideration. 
Where  deed  executed  by  plaintiff  to  defend- 
ant is  not  in  record,  it  can  not  be  presumed 
that  it  contained  any  recital  or  provision 
not  necessary  to  its  operation  as  convey- 
ance of  parcel  of  land  conveyed  thereby. — 
Moffatt  v.  Bulson,  96  Cal.  106,  110.  30  Pac 
1022. 

IV.    SUBDIVISION  4    (9.  11,   12.   28). 

36.  Action  to  recover  damages  for  death 
— Negligence  to  provide  safe  place  for  rail- 
way-hiidg-e  watchman-— Safe  place  to  work, 
—Contributory     neajllnrence^Presumptlon. — 

In  an  action  against  a  railroad  company 
to  recover  damages  for  the  death  of  a 
bridge  watchman,  which  death  is  alleged 
to  have  been  due  to  the  negligent  fail- 
ure of  the  company  to  provide  a  safe 
place  of  refuge  from  passing  trains,  it  can 
not  be  assumed  from  the  fact  that  the 
body  of  the  deceased  was  found  near  a 
barrel  on  a  platform  attached  to  the  bridge 
and  constructed  to  hold  water  barrels  and 
render  them  accessible  in  case  of  fire,  that 
the  deceased,  while  seated  near  one  of 
such  barrels,  fell  asleep  and  allowed  his 
head  to  fall  forward  and  come  in  con- 
tact with  a  passing  engine  or  car  for  the 
reason  that  such  assumption  involved  a 
violation  of  his  duty,  it  can  not  be  pre- 
sumed, and  also  is  in  conflict  with  the 
presumption  under  the  provisions  of  subdi- 
vision 4  of  the  above  section  that  a  person 
takes  ordinary  care  of  his  own  concerns. — 
Kreitzer  v.  Southern  Pac.  Co.,  38  Cal.  App. 
654,  177  Pac.  477,  following  the  doctrine 
in  Crabbe  v.  Mammoth  Channel  Gold  Min. 
Co.,   168  Cal.   601,   606.  143   Pac.   714. 

87.  Automobile  —  Collision  at  railroad 
crossing— -Death  of  passenger  In  automo- 
bile—Care exercised  by  deceased— Lack  of 
evidence— Presumption. — In  an  action  to 
recover  damages  for  the  death  of  a  per- 
son while  riding  in  an  automobile  driven 
by  another,  resulting  from  a  collision  with 
a  detached  engine,  at  a  railroad  crossing, 
it  must  be  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  deceased 
either  attempted  to  warn  the  drive  or  to 
leave  the  car,  In  view  of  the  provisions 
of    subdivision     4     of     the    above     section 
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making:  it  a  rule  of  evidence  that  a  per- 
son is  presumed  to  take  ordinary  care  in 
his  own  concerns. — Drouillard  v.  Southern 
Tac.  Co.,  36  Cal.  App.  447,  172  Pac.  405, 
lollowing  the  doctrine  in  Crabbe  v.  Mam- 
moth Channel  Gold  Min.  Co.,  168  Cal.  600, 
143  Pac.  417.  approving:  doctrine  in  Balti- 
more &  P.  R.  Co.  v.  Landrigan,  191  U.  S. 
461,  48  L.  ed.  262,  24  Sup.  Ct.  Rep.  137. 

38.  Injury  to  servant— Presumption  of 
freedom  from  neatfls;ence  —  Inapplicable, 
when. — In  an  action  by  the  widow  of  an 
employee  of  defendant  operating:  a  lumber 
mill,  caused  by  having:  his  clothing:  caught 
in  an  appliance  attached  to  a  shaft  used 
in  the  transmission  of  power  to  the  mill 
machinery,  the  presumption  indulged  under 
subdivision  4  of  the  above  section  that  the 
deceased  servant  exercised  ordinary  care 
can  not  avail  to  support  a  verdict  for  the 
widow  agrainst  the  employer,  in  the  ab- 
sence of  substantial  evidence  showing:  or 
tending:  to  show,  a  breach  of  duty  by  the 
employer. — Albert  v.  McKay  &  Co.,  174  Cal. 
451,    163   Pac.    666. 

39.  Intejrrlty  presumed— In  petitioner 
for  letter*  of  administration. — In  applica- 
tion for  letters  of  administration  on  estate 
of  deceased  person,  it  is  presumed  that  pe- 
titioner possesses  fair  character  for  truth, 
honesty,  and  integrity.  Word  "integrity," 
as  used  in  section  1369,  ante,  means  sound- 
ness of  moral  principles  and  character,  as 
shown  by  persons  dealing-  with  others  in 
making:  and  performance  of  contracts,  in 
fidelity  and  honesty  in  discharge  of  trusts. 

'  Tn  short,  it  is  used  synonymously  with 
probity*  honesty,  and  uprightness  in  busi- 
ness relations  with  others  and  by  subdi- 
vision 4  of  above  section  it  is  presumed 
"that  a  person  takes  ordinary  care  of  his 
own  concerns."  In  these  matters,  presump- 
tion is  with  petitioner,  and  it  would  be 
idle  to  require  him  to  allege  what  law 
does  not  require  him  to  prove. — Estate  of 
Gordon.  142  Cal.  125,  131,  75  Pac.  672. 

40.  Nearllgence— Of  one  carrier,  passen- 
ger In  vehicle  of  another. — In  action  by 
passenger  against  two  carriers  of  passen- 
gers for  damages  caused  by  collision,  no 
presumption  of  negligence,  under  subdivi- 
sion 4  of  above  section,  arises  from  fact 
of  injury,  as  against  proprietor  of  vehicle 
not  occupied  by  plaintiff. — Tompkins  ▼. 
Clay  St.  R.  Co.,  66  Cal.  163,  166,  4  Pac. 
1166;  Osgood  v.  Los  Angeles  Traction  Co., 
137  Cal.  280,  282,  70  Pac.  169. 

41.  Same— Shown,  mast  be  met  by  proof. 
— Where  plaintiff  has  established  negli- 
gence on  defendant's  part,  defendant  must 
meet  this  proof  by  showing  that  injury 
was  without  any  negligence  on  his  part. 
Nothing  short  of  such  proof  would  meet 
proof  of  negligence,  of  which  law,  under 
subdivision  4  of  above  section,  presumes 
defendant  guilty,  and  it  was  not  error  to  so 
charge  jury.  Such  presumption  is  satis- 
factory If  uncontradicted. — Osgood  v.  Los 
Anreles  Traction  Co.,  127  Cal.  280,  283,  70 
1  uc.    169. 


42.  Ordinary  prudence  Question  of  fact 
for  Jury. — It  is  within  province  of  Jury  not 
only  to  determine  facts  constituting;  negli- 
gence, but  also  question  as  to  what  would 
be  conduct  "of  persons  of  ordinary  pru- 
dence" under  similar  circumstances,  which, 
commonly,  is  question  of  fact,  but  not  of 
law. — Schneider  v.  Market  St.  R.  Co.,  134 
Cal.    482,   483,    488,   66   Pac.   734. 


43.  Payment  of  note— rNot  presumed.  If 
held  by  payee. — In  action  on  promissory 
note  against  administrator  of  payer  it  is 
said  that  it  must  be  presumed  that  ordi- 
nary course  of  business  has  been  followed 
under  subdivision  4  of  above  section.  If 
so,  it  must  be  presumed  that,  if  payer  in 
his  lifetime  ever  paid  note  in  this  case, 
it  was  delivered  up  to  him.  If  it  had  been 
delivered  up  to  him,  it  would  have  to  be 
presumed  that  it  had  been  paid,  under  sub- 
division 9  of  above  section,  but  as  it  was 
not  delivered  up,  and  was  at  his  death 
In  possession  of  plaintiff,  it  must  be  pre- 
sumed that  It  has  not  been  paid. — Griffith 
v.  Lewin,   125  Cal.   618,   621,  58   Pac.   205. 

44.  Title  by  prescription— Is  presumed 
from  occupancy. — Ground  of  title  by  pre- 
scription is  not  "adverse  possession,"  but 
"occupancy,"  and  these  words,  though 
nearly  synonymous,  are  yet  to  be  distin- 
guished. Former  can  not  with  strict  pro- 
priety be  applied  to  possession  of  owner 
of  land,  for  his  possession  can  not  be  ad- 
verse to  any  one  other  than  himself;  which 
Is  to  say,  that  it  can  not  be  adverse  in 
ordinary  sense  of  term,  though  it  comes 
within  definition  of  being  possession  com- 
menced and  continued  under  assertion  or 
color  of  right  on  part  of  his  possessor, 
under  subdivisions  4,  11,  12,  28  of  above 
section.  But  to  such  possession — i.  e.  pos- 
session of  owner — term  "occupancy"  Is 
entirely  appropriate,  and,  Indeed,  as  com- 
pared with  possession  without  title,  applies 
a  fortiori. — Crocker  v.  Dougherty,  139  Cal. 
521,    525,    73    Pac.    429. 

45.  Verdict — Not  set  aside  without  facts. 

— In  an  action  for  damages  on  ground  of 
negligence  it  falls  within  province  of  Jury 
not  only  to  determine  facts  constituting 
negligence,  but  also  question  as  to  what 
would  be  conduct  "of  person  of  ordinary 
prudence"  under  similar  circumstances, 
which,  commonly,  is  question  of  fact,  not 
of  law.  Under  subdivision  4  of  above  sec- 
tion, presumption  is  in  favor  of  plaintiff, 
and  to  set  aside  verdict  in  his  favor  on 
ground  of  contributory  negligence,  such 
negligence    must     affirmatively     appear     as 

conclusion  of  law  from  undisputed  facts. 

Schneider    v.    Market    St.    R.    Co.,    134    Cal 
482,    488,    66    Pac.    Rep.    734. 

V.    SUBDIVISIONS  5,  6. 

40.  As  to  character  of  suppressed  evi- 
dence.— It  is  a  satisfactory  presumption 
that  evidence  wilfully  suppressed  would 
be  adverse  if  produced. — Estate  of  De  La- 
veaga,  6  Cof.  Prob.  Dec.  55. 


§  1003 


CONTROVERTIBLE    PRESUMPTIONS — WHAT    ARE. 


IP*.  IV. 


47.  Divorce— Suppression  of  evidence— 
Presumptions. — In  an  action  for  divorce,  in 
view  of,  the  fact  that  the  testimony  of  the 
parties  alone  is  made  by  law  insufficient 
to  warrant  a  decree  where  the  corrobora- 
tion is  weak  where  stronger  evidence  was 
possible,  the  trial  court  is  bound  to  pre- 
sume under  the  circumstances  that  the 
stronger  testimony  would  be  unfavorable, 
and  for  that  reason  was  suppressed  under 
the  provisions  of  'subdivisions  5  and  6  of 
the  above  section  and  subdivisions  6  and  7 
of  section  2061,  post. — Steadman  v.  Stead- 
man,    179   Cal.    288,    176   Pac.   437. 

-IS.  Failure—To  offer  evidence,  stronger 
confirmation. — Where  facts  testified  to  are 
all  of  open  and  notorious  character,  and 
readily  to  be  disproved,  if  false,  failure 
of  plaintiff  to  introduce  any  evidence  to 
contrary  must  be  taken  as  still  stronger 
confirmation,  under  subdivisions  5  and  6  of 
above  section. — Cavanaugh  v.  Wholey,  143 
Cal.    164,    167,    76    Pac.    979. 

4».  Same — To  testify  ns  to  Important 
writing,  significant. — An  affidavit  made  in 
presence  of  defendants  alludes  to  "contem- 
poraneous writing  executed  to"  them,  to 
effect  that  deed  to  them  was  not  sham,  of 
which  they  say  nothing  in  their  testimony, 
which,  as  under  subdivision  6  of  above  sec- 
tion, ft  is  declared  "that  evidence  wilfully 
suppressed  would  be  adverse  if  produced," 
is  significant  circumstance. — Donnelly  v. 
Rees,  141  Cal.  56,  60,  74  Pac.  433. 

50.  Same— Snme— Claim  of  Indebtedness 
to  wife,  rebutted  by  her  absence. — Testi- 
mony of  appellant,  which  court  held  could 
hardly  be  "deemed  satisfactory"  that  cer- 
tain indebtedness  was  for  money  received 
from  his  wife  several  years  before  date  of 
trial,  and  no  note  nor  other  written  evi- 
dence of  indebtedness  was  given,  nor  did 
witness  give  any  clear  or  consistent  account 
of  terms  of  transactions,  and  finally  alleged 
creditor  was  no.t  herself  called  as  witness 
or  her  absence  accounted  for,  under  pre- 
sumption of  subdivision  6  of  above  section, 
that  "higher  evidence  would  be  adverse 
from  inferior  being  produced,"  finding  of 
court  below  adverse  to  such  claim  of  indebt- 
edness was  sustained. — Estate  of  Thomas, 
140  Cal.  397,  399,  73  Pac.   1059. 

51.  Snme— Incompetent  defendant  only 
witness  absent. — The  statement  of  defend- 
ant, an  incompetent,  to  Fraser,  that  "she 
[the  plaintiff]  was  going  to  support  him," 
and  that  (witness  believed)  "Mrs.  Tarn  was 
to  pay  him  seventy-five  dollars  per  month," 
would,  in  any  case,  be  very  meager  evi- 
dence of  contract,  and  in  absence  of  testi- 
mony from  plaintiff  (only  living  competent 
witness  of  transaction)  must  be  regarded 
as  simply  expression  of  defendant's  expec- 
tations.— Odell  v.  Moss,  130  Cal.  352,  356, 
62   Pac.   555. 

52.  Mortgage  foreclosure  —  Deficiency 
judgment— Satisfaction— Presumption  from 
record. — Under  the  provisions  of  subdivi- 
sions   5,    20    and    28    of    the    above    section, 


where  a  decree  in  an  action  to  foreclose  a 
mortgage  contains  a  provision  for  the 
docketing  of  a  deficiency  judgment,  but 
the  record  on  appeal  from  an  order  setting 
aside  such  decree  and  annulling  a  sale 
made  under  it,  is  silent  with  reference 
to  the  entry  of  a  deficiency  Judgment  fol- 
lowing euch  sale,  the  presumption  is  that 
the  proceeds  from  the  sale  of  the  mort- 
gaged property  satisfied  the  judgment. — 
Gill  v.  Peppin.  14  Cal.  App.  487,  182  Pac. 
815. 

53.  Presumption  —  Record-evidence        of 

birth, — Failure  to  produce  record-evidence 
of  the  birth  of  a  child,  and  the  production 
of  evidence  deduced  from  the  recollection 
of  witnesses  accompanied  with  an  inade- 
quate excuse,  or  no  excuse  at  all,  of  such 
failure,  should  be  held  ground  to  invoke 
the  presumption  here  provided  (Melvin,  J., 
dis.  op). — People  v.  Babcock,  160  Cal.  546, 
117   Pac.   549. 

54.  "Weaker" — Not  substitute  for  "Infe- 
rior."— In  trial  of  action  on  indictment  for 
perjury,  court  instructed  Jury  as  follows: 
"Where  weaker  evidence  is  produced  when 
in  power  of  party  to  produce  higher,  It  is 
presumed  that  higher  evidence  would  be 
adverse  if  it  had  been  produced."  The  giv- 
ing of  this  instruction  was  error  because 
word  "weaker"  is  substituted  for  "infe- 
rior," a  word  of  different  meaning,  in  sub- 
division 6  of  above  section. — People  v.  Dole, 
122    Cal.    486,    493,   56   Pac.    681. 

VI.    SUBDIVISION    7     (8). 

55.  Action  on  note — Payment  of  money- 
Instruction— Preawmptfon. — In  an  action  by 
a  bank  to  recover  on  a  note  the  defend- 
ant claimed  had  been  paid  by  a  check 
made  payable  to  plaintiff-bank's  cashier 
an  instruction  that  the  presumption  of  law- 
is  that  money  paid  by  one  person  to  an- 
other was  due  the  latter,  under  the  pro- 
visions of  subdivision  7  of  the  above  sec- 
tion, was  erroneous  where  the  real  issue 
Involved  was  whether  the  check  was  given 
to  the  plaintiff  by  the  delivery  of  the  same 
to  its  cashier,  or  to  the  cashier  person- 
ally for  some  other  purpose. — National 
Bank  of  San  Mateo  v.  Whitney,  181  Cal. 
202,    8    A.    L.    R.    298,    183   Pac.    789. 

As  to  making  papers  payable  to  agent 
as  charging  drawer  wltb  loss  due  to  assent's 
misappropriation,  see  note  8  A.  L.  R.  304. 

56.  Agreement     to    return— Presumption. 

— It  does  not  follow  from  the  mere  fact 
that  one  person  has  delivered  money  or 
property  to  another  that  the  latter  has 
agreed  to  return  It;  the  presumption  under 
the  provisions  of  subdivisions  7  and  8  of 
the  above  section  being  that  money  paid 
by  one  to  another  was  due  to  the  latter, 
and  that  a  thing  delivered  by  one  to 
another  belonged  to  the  other. — Smith  v 
Smith,   38   Cal.   App.    388,    176  Pac.  382. 

57.  Cbeck— Presumed  to  be  payment  of 
debt,  and  not  a  loan. — Under  the  provisions 
of   the  above  section   in  a  case  in   which   a 
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check  Is  delivered  by  one  party  to  another, 
such  check  Is  presumed  to  have  been  deliv-, 
ered  in  payment  of  an  indebtedness  due, 
under  the  provisions  of  subdivision  7  of 
the  above  section,  and  not  to  have  been 
delivered  as  a  loan  to  be  repaid. — Tipps 
v.  Landers,  182  Cal.  App.  771,  190  Pac.  173, 
following:  doctrine  In  Light  v.  Stevens,  169 
Cal.  288,  113  Pac.  659. 

58.  Parent  and  cklld— Action  between— 
Presumption. — The  presumption  under  the 
provisions  of  subdivisions  7  and  8  of  the 
above  section  being:  that  money  paid  to 
another  was  due  him,  or  property  deliv- 
ered to  another  belonged  to  him,  it  follows 
that  in  an  action  brought  by  a  son  for 
the  purpose  of  recovering:  a  large  sum  of 
money  alleged  to  have  been  turned  over 
by  him  in  small  amounts  from  time  to 
time  during:  the  period  of  his  minority,  and 
for  a  period  thereafter  even  If  the  answer 
falls  directly  and  squarely  to  meet,  the 
issue  proposed  by  the  complaint  upon  the 
question  of  the  alleged  indebtedness  of 
the  parent  to  the  plaintiff,  the  trial  of  that 
issue  having:  been  gone  into  as  fully  and 
effectually  as  though  a  proper  joinder 
thereof  had  been  effected  by  the  pleadings, 
the  presumptions  indulged  by  the  above 
section  apply. — Smith  v.  Smith,  88  Cal.  App. 
388,  176  Pac.  382,  applying  the  doctrine  in 
Noaks  v.  City  of  Los  Angeles,  -179  Cal.  38, 
175  Pac.  409;  Slaughter  v.  Goldberg,  Bowen 
&  Co.,  26  Cal.  App.  318,  147  Pac.  90;  Boyle 
v.  Coast  Improvement  Co.,  27  Cal.  App. 
714,  161  Pac.  25. 


SO.  Payment  of  money — Absence  of  any 
explanation-— Presumption     money     due. — In 

an  action  brought  against  an  executor  to 
recover  money  alleged  to  have  been  loaned 
to  decedent,  in  the  absence  of  any  evidence 
as  to  the  purpose  for  which  the  money 
was  given  or  sent  to  decedent,  under  the 
provisions  of  subdivision  7  of  the  above 
section  the  presumption  Is  that  the  money 
was  due  to  the  decedent,  and  such  a  pre- 
sumption is  satisfactory  if  uncontradicted. 
— Holland  v.  Porterfleld,  183  Cal.  466,  191 
Pac.  918,  approving  the  doctrine  in  Pox  v. 
Monahan,   8   Cal.   App.   707,   97   Pac.   765. 

60.  Same — Presumption  of  Indebtedness 
—Disputable  presumption. — The  presump- 
tion raised  by  the  provisions  of  the  above 
section  that  money  paid  by  one  to  another 
was  due  to  the  latter,  is  a  disputable  pre- 
sumption.— McKay  v.  McKay,  184  Cal.  742, 
195  Pac.  885. 

VII.    SUBDIVISIONS  8,  9   (11,  21,  22). 


Foreclosure — Instruments  admitted* 
Judgement  for  plaintiff  sustained  by  pre- 
sumpflons, — In  action  by  plaintiffs  as  exec- 
utors of  last  will  of  one  Hastings,  deceased, 
to  reform,  and  as  reformed  to  foreclose 
mortgage  executed  by  defendant,  who  had 
executed  note  and  mortgage  to  Oiselman, 
who  Indorsed  the  note  to  Hastings  and 
assigned  to  latter  mortgage,  death  of  Hast- 
ings   and    appointment    of    executors    being 


admitted,  plaintiffs  introduced  note  with 
its  Indorsement,  mortgage,  and  assignment 
of  it,  and  rested  upon  this  direct  evidence 
and  presumption  in  subdivisions  8,  11,  21, 
22  of  above  section  arising  from  it,  which 
were  sufficient  to  sustain  judgment  entered 
in  behalf  of  plaintiff. — Giselman  v.  Starr, 
106    Cal.    651,    656,    40    Pac.    8. 

62.  Non-production  of  note — Payment 
presumed. — The  possession  of  note  is  ma- 
terial circumstance  in  relation  to  question 
of  payment.  Possession  by  maker  raises 
rebuttable  presumption  of  payment,  and, 
on  other  hand,  possession  by  payee  is  prima 
facie  evidence  of  non-payment,  and  upon 
this  principle  it  has  been  held  in  this 
state,  that,  if  payment  is  denied,  onus  is 
upon  plaintiff  to  prove  non-payment  at 
least  by  production  of  note.  In  other 
words,  if  plaintiff  does  not  produce  note 
nor  account  for  its  absence,  presumption  is 
against  him. — Turner  v.  Turner,  79  Cal.  566, 
666,  21  Pac.  959;  Griffith  v.  Lewin.  125  Cal. 
618,  620,  68  Pac.  205.  See  First  Nat.  Bank 
v.  Harris,  7  Wash.   139,  143,  34   Pac.  466. 

63.  Payment  of  note  of  deceased— Not 
presumed. — Promissory  note  in  possession 
of  payee,  after  death  of  maker,  is  instru- 
ment of  too  solemn  nature  to  be  adjudged 
as  having  been  fully  paid,  in  absence  of 
proof  or  circumstances  raising,  under  sub- 
division 9  of  above  section,  legal  presump- 
tion of  payment. — Griffith  v.  Lewin,  125 
Cal.    618,    621,    58    Pac.    205. 

64.  Stocks  delivered— Customer  presumed 
owner. — In  action  brougjit  by  plaintiff  as 
assignee  in  insolvency  of  Macomber  to  re-% 
cover  from  defendants  money  advanced  by 
Macomber  to  defendants  for  purpose  of 
buying,  carrying,  and  selling  certain  mining 
stock  in  mining  corporations  for  him  upon 
margin,  under  contract  for  that  purpose, 
where  one  defendant  appeared  and  testi- 
fied that  he  made  settlement  with  Ma- 
comber, who  gave  receipt  in  full  upon 
receiving  from  him  money  and  stocks,  con- 
clusion of  court  that  presumption  arises 
that  stocks  received  were  in  full  satis- 
faction of  all  demands  which  Macomber 
had  against  defendants,  can  not  be  sus- 
tained. There  was  no  evidence  tending 
to  show  that  stock  was  delivered  for  any 
such  purpose,  or  tending  to  show  that  the 
stock  so  delivered  was  property  of  defend- 
ants; while  presumption  is,  under  subdi- 
vision 8  of  above  section,  "that  a  thing 
delivered  by  one  to  another  belonged  to  the 
latter."— Rued  v.  Cooper,  119  Cal.  463.  467 
51    Pac.    704. 

VIII.    SUBDIVISIONS  11,  12  (14,  15,  25). 

6St  Attachment— Claim  by  third  person— 
Finding;* — Presumption  on  review.-— In  the 
case  of  an  appeal  from  a  finding  and  judg- 
ment to  the  effect  that  a  party  claiming 
stock  alleged  to  be  held  under  attachment 
process  was  not  the  owner  thereof,  an 
appellate  court  has  no  function  to  review 
the    evidence    where    two    different    conclu- 
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sions  may  properly  be  drawn  therefrom, 
and  it  must  be  held  that  there  was  some 
evidence  to  sustain  the  findings  of  the  trial 
court,  and  the  fact  that  the  property  was 
found  in  the  possession  of  another  raises 
the  presumption  attending  that  possession 
that  such  other  was  the  owner  of  it  at 
the  time  under  the  provisions  of  subdi- 
vision 11  of  the  above  section. — Easterly 
v.  Praul,  35  Cal.   App.   39,   169   Pac.  396. 

66.'  Exercise  of  ownership— Presumption 
of  ownerwhlp  from. — Being  in  possession  of 
certificate  issued  under  Bounty  Act  of  1901, 
holder  exercised  over  claim  an  act  of  own- 
ership of  highest  character,  viz.,  absolute 
disposition  by  sale.  Law  presumes,  under 
subdivision  12  of  above  section,  that  per- 
son is  owner  of  property  from  exercise  of 
ownership  of  it,  and  there  is  no  reason 
why  such  presumption  should  not  obtain 
under  circumstances  set  forth. — Bickerdike 
v.  State,  144  Cal.   698,  701,  78  Pac.  277. 

6T.  Holder  Mined  In  certificate — Pre- 
numed  owner. — It  may  be  that  mere  pos- 
session of  certificate  would  not  afford  suffi- 
cient proof  that  holder  was  person  named 
therein,  and  owner  of  claim  against  estate 
evidenced  thereby.  He  was,  however, 
under  subdivisions  11  and  25  of  above  sec- 
tion, presumptively  owner  of  certificate, 
which  constitutes  only  tangible  evidence 
of  claim  under  Bounty  Act  of  1901,  section 
3,  except  in  so  far  as  records  of  board  of 
supervisors  might  evidence  such  claim,  and 
upon  which  state  officers  might  act  and  pay 
claim.— Bickerdike  v.  State,  144  Cal.  698,  701, 
78  Pac.  277. 

68.  Indictment — Not  aided  by  presump- 
tion.— Presumption  "that  things  which  a 
person  possesses  are  owned  by  him,"  if 
uncontradicted,  is  accepted  as  proof,  but 
as  pleading,  "In  no  case  can  indictment  be 
aided  by  presumption." — People  v.  Cleary, 
1   Cal.   App.    50,   52,   81   Pac.   753. 

68.  Land— Ownership  of  presumed  from 
possession. — It  is  natural  to  presume  that 
one  who  is  in  actual  possession  is  also 
rLght  owner  and  that  right  owner  has  not 
suffered  himself  to  be  turned  out  of  pos- 
session.— Sunol  v.  Hepburn,  1  Cal.  254,  264; 
Brown  v.  O'Connor,  1  Cal.  419,  421;  Con- 
ger v.  Weaver,  6  Cal.  548,  568. 

70.  Mining  claim,  possession— Presump- 
tion of  ownership. — From  actual  possession 
and  improvement  of  mining  claim  law  pre- 
sumes ownership. — De  Noon  v.  Morrison, 
83  Cal.  163,  166,  23  Pac.  374. 

71.  Ownership  from  possession— Dltche* 
and  water-rights. — One  having  the  posses- 
sion of  ditches  and  water-rights  at  the 
time  of  the  obstruction  of  a  flow  of  water 
therein  Is  presumed  to  own  such  ditches 
and  water-rights  In  the  absence  of  a  show- 
ing to  the  contrary. — Evans  Ditch  Co.  v. 
Lakeside  Ditch  Co.,#  13  Cal.  App.  119,  132, 
108   Pac.    1027. 

72.  Ownership  of  land— Common  repu- 
tation—Common-law    rule    not    modified    by 


section. — Subdivision  12  of  the  above  sec- 
tion does  not  modify  the  common-law  rule 
that  evidence  of  common  reputation  is  inad- 
missible to  establish  title  to  real  estate 
where  private  rights  only  are  affected,  and 
such  subdivision  is  to  be  read  in  connec- 
tion with  subdivision  11  of  section  1870. 
ante,  which  latter  subdivision  provides 
when  and  in  what  cases  evidence  of  com- 
mon reputation  to  establish  title  is  admis- 
sible.— Simons  v.  Inyo  Cerro  Gordo  Min.  & 
Power  Co.,  —  Cal.  App.  — ,  192  Pac.  144, 
following  doctrine  in  Estate  of  Heaton, 
135  Cal.  386,  67  Pac.  321,  and  Estate  of 
Mills,  137  Cal.  302,  92  Am.  St.  Rep.  175. 
70  Pac.   91. 

T8.  Pledged  stock — Community  property 
—Evidence — Presumption. — In  an  action  to 
recover  the  possession  of  shares  of  cor- 
poration stock,  or  its  value,  with  damages 
for  its  detention,  which  stock  had  been 
declared  to  be  community  property  and  a 
three -fifths  interest  therein  awarded  to 
the  plaintiff  in  an  action  for  divorce,  and 
which  stock  had  been  pledged  to  the 
defendant  by  the  former  husband  of  the 
plaintiff  to  secure  the  payment  of  his  prom- 
issory note,  the  defendant  can  not  be  heard 
to  contend  that  there  was  no  evidence  to 
sustain  the  finding  of  the  court  that  the 
stock  was  community  property,  on  the 
ground  that  the  only  evidence  was  the 
interlocutory  decree  in  the  divorce  action 
to  which  he  was  not  a  party,  where  the 
plaintiff  did  not  rest  her  right  upon  the 
decree  alone,  but  also  upon  an  assignment 
of  her  husband's  interest  to  the  extent  of 
an  undivided  three-fifths  Interest  in  the 
stock,  which  assignment  the  defendant  ex- 
pressly admitted  in  his  answer;  and  on  the 
further  ground  that  a  pledgee  of  stock  can 
not  be  heard  to  assert  ownership  thereof 
in  any  other  person  than  the  pledgeor,  in 
the  absence  of  any  claim  of  ownership  by 
such  third  person,  or  of  a  demand  on  the 
part  of  the  latter  for  the  delivery  of  the 
pledged  property  to  him,  under  the  pro- 
visions of  subdivisions  11  and  12  of  the 
above  section. — Bumiller  v.  Bumiller,  179 
Cal.  119,  176  Pac.  897,  following  the  doc- 
trine In  Palmtag  v.  Doutrick,  59  Cal.  154, 
43  Am.  Rep.  245;  Wetherly  v.  Straus,  93  Cal. 
283,    28    Pac.    1045. 

74.  Possession  of  pemonal  property  by 
husband — Presumption. — In  a  case  where 
property  is  in  the  possession  of  the  hus- 
band, and  is  treated  by  him  as  though  it 
were  community  property  or  his  own  sep- 
arate property  the  presumption  arises  that 
such  is  its  character,  by  virtue  of  sub- 
division 12  of  the  above  section. — Jolly  v. 
McCoy.   36  Cal.  App.   479,   172   Pac.   618. 

75.  Public  lands— Occupants  protected 
by    common-law     presumption. — By     act     of 

1850  common-law  presumption  was  adopted 
as  part  of  common  law,  as  was  also*  appli- 
cation of  the  presumption,  as  subsequently- 
held  by  courts,  since  its  subsequent  rea- 
sonable application  was  impliedly  com- 
prised   in    presumption    itself.      Xnus    prin- 
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clples  of  common  law  fully  protected  just 
possessory  rights  of  occupants  on  public 
lands.— Lux  v.  Haggin,  69  Cal.  265,  382,  10 
Pac.    674. 

76.  Right  to  "way  of  necessity" — Prom 
parol  and  presumptions. —  To  establish 
their  right  to  "way  of  necessity"  over  de- 
fendant's land,  plaintiffs  were  required  to 
show  that  they  had  no  other  access  to 
county  road.  To  this  end  they  attempted 
to  show  that,  when  they  received  deed  to 
land  lying  between  this  land  and  county 
road,  it  was  land  of  stranger.  This  must 
be  shown  by  parol,  and  it  was  not  neces- 
sary, under  subdivisions  11  and  12  of  above 
section,  in  the  first  instance  to  introduce 
record  evidence  of  stranger's  title. — Cheney 
v.   O'Brien,  69  Cal.  199,   201,  10  Pac.  479. 

77.  Usage  —  Doctrine      of      recognised. — 

General  doctrine  of  usage  is  recognized  by 
subdivision  12  of  above  section. — Burns  v. 
Sennett  &  Miller,  99'  Cal.  363,  372,  33  Pac. 
916. 

IX.    SUBDIVISION   14    (16,    16). 

78.  Acting— Deputy  assessor — Appropri- 
ating- moneys,  embcsslement. — On  trial  of 
defendant  for  embezzlement  otf  money  be- 
longing to  county,  it  was  clearly  shown 
that  he  was  acting  as  deputy  assessor  of 
county.  Law  presumes,  under  subdivisions 
14  and  15  of  above  section,  "that  a  person 
acting  in  a  public  office  was  regularly  ap- 
pointed to  it"  and  "that  official  duty  has 
been  performed."  If,  therefore,  defendant, 
while  acting  as  deputy  assessor,  received, 
as  such,  moneys  belonging  to  county,  and 
fraudulently  appropriated  them  to  his  own 
use,  he  was  guilty  of  embezzlement. — Peo- 
ple v.  Cobler.  108  Cal.  638,  642,  41  Pac  401. 

79.  Same — Vndcr-sherln\  presumed  de 
jure. — In  action  against  sureties  on  bond  of 
Otto,  sheriff  and  ex  officio  tax-collector, 
upon  liability  for  act  of  one  Jenkins,  act- 
ing as  under-sheriff,  in  Illegal  collection  of 
certain  taxes,  where  Jenkins  was  averred 
to  have  acted  as  under-sheriff,  and  there 
was  no  allegation  that  he  wrongfully  acted 
as  such,  it  may  be  properly  Inferred,  under 
subdivisions  14  and  16  of  above  section, 
that  he  was  de  Jure,  as  well  as  de  facto, 
an  under-sheriff  of  defendant,  Otto. — People 
v.  Otto,  77  Cal.  45,  47,  18  Pac.  869;  Bode  v. 
Trimmer,   82  Cal.   618,   616,   23   Pac.   187. 

80.  Same— Trustees  of  Monterey,  selec- 
tion legal. — There  was  evidence  to  show 
that  parties  executing  deed  were  acting 
trustees  of  city;  that  they  were  known  to 
be  such  from  common  report,  and  there 
was  produced  from  archives  of  city  a  rec- 
ord containing  minutes  of  board  of  trus- 
tees of  city  of  Monterey,  showing  pro- 
ceedings under  which  this  sale  was  made, 
and  that  these  parties,  for  considerable 
length  of  time,  transacted  city's  business. 
This  showed  that  they  were  de  facto  offi- 
cers, and  their  legal  selection  will  be  pre- 
sumed until  contrary  is  shown.  Presump- 
tion  of  subdivision    14    of   above    section   is 
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that  person  acting  In  public  office  was  reg- 
ularly appointed  to  It,  and  there  was  no 
evidence  to  prove  the  contrary  or  even  to 
raise  suspicion  that  trustees  were  not  offi- 
cials they  purported  to  be. — City  of  Mont- 
erey v.  Jacks,  139  Cal.  542,  558,  73  Pac.  436. 


81.  Same— Some— Of  school  district,  pre- 
snmed  dc  Jure. — In  proceeding  for  condem- 
nation of  land  for  school  purposes,  which 
amounted  to  action  brought  by  Qupe  and 
others,  asserting  themselves  to  be  trus- 
tees of  school  district,  it  being  proved 
that  Gupe  and  others  were  "acting  as  trus- 
tees," presumption  thereby  arose,  under 
subdivision  14  of  above  section,  that  these 
persons  were  officers  de  jure;  but  this  pre- 
sumption was,  of  course,  disputable  in  its 
character,  and  might  have  been  met  and 
overcome  by  other  evidence.  If  not  so 
met  and  overcome,  presumption  would 
stand  for  proof  and  would  support  finding 
that  these  persons  were  de  jure  trustees. 
— Delphi  School  Dlst.  v.  Murray,  53  Cal. 
29,   30. 

82.  Insolvency— Second  assignee  acting, 
regular. — Where  court  appointed  Goshen 
as  assignee  in  Insolvency,  and  thereafter, 
on  September  10,  1892,  made  order  appoint- 
ing Todd  as  assignee,  and  "he  thereupon 
became  and  ever  since  continued  to  be 
qualified  acting  assignee."  etc.,  it  must  be 
presumed  that  court  acted  within  its  Jur* 
isdlction,  and  that,  under  subdivision  14 
of  above  section,  Todd,  acting  as  assignee, 
was  regularly  appointed  to  It. — Freeman  v. 
Spencer,   128  Cal.   394,   398,   60   Pac.    979. 

83.  Jurisdiction,  second  administrator 
presnmed. — The  only  competent  proof  of 
revocation  of  letters  of  administration  is 
an  order  of  court  directing  it,  but  where, 
without  that  order,  court  has  appointed 
another  administrator,  presumption  of  sub- 
division 14  of  above  section  steps  in  to 
support  Jurisdiction,  supplies  this  proof, 
or  whatever  proof  is  necessary. — Haynes  v. 
Meeks,   20   Cal.   288,   311. 

84.  No  question  raised— Authority  off 
judge  presumed. — On  appeal  from  judgment 
in  trial  for  murder,  It  is  claimed  that  Judge 
Murphy  had  no  authority  to  act  In  cause 
on  January  10,  when  he  received  defend- 
ant's plea.  It  Is  certainly  true  that  order 
of  governor  Issued  on  January  12  conferred 
no  authority  to  act  on  10.  Though  Judge 
Murphy  may  have  been,  and  probably  was. 
presiding  on  10  by  invitation  of  Judge 
Angellotti,  such  invitation  would  have  con- 
ferred requisite  authority.  No  question  as 
to  Judge  Murphy's  authority  was  raised 
at  time  of  entering  plea  of  defendant,  and 
it  must  be  presumed,  under  subdivisions 
14  and  16  of  above  section,  that  he  was 
lawfully  exercising  jurisdiction. — People  v. 
Ah  Lee  Doon,   97  Cal.   171,  176,  31  Pac.   933. 

85.  Officer  suing  for  salary— Appoint- 
ment not  presumed. — Presumption  that  a 
"person  acting  In  a  public  office  was  reg- 
ularly appointed  to  it,"  does  not  apply  to 
rase  of  officer  prosecuting  action  to  recover 
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his  salary.  In  such  case  he  must  establish 
his  title  by  proof  of  appointment  made,  as 
required  by  law. — Burke  v.  Edgar,  67  Cal. 
182,   184,   7    Pac.    488. 

X.    SUBDIVISION   15    (16). 

SO.  Admlnlfttratrlx  deceased  —  Property 
of  estate  In  successor. — It  is  to  be  pre* 
sumed,  prima  facie,  that  administratrix  of 
estate  has  obeyed  law  and  performed  her 
official  duties;  and  consequently  that,  after 
accounting:  for  all  property  and  money  of 
estate  for  which  she  was  accountable,  at 
time  of  her  death,  passed  into  possession 
of  her  successor,  appellant,  under  subdivi- 
sion 15  of  above  section,  when  there  is 
neither  allegation  nor  evidence  to  con- 
trary.— Gray  v.  Farmers'  Ex.  Bank,  105  Cal. 
60,   65,  38  Pac.  519. 

87.  Adoption — Destruction      of      adoption 
papers— ^Secondary     evidence—Presumption. 

— In  a  case  In  which  the  papers  and  pro- 
ceedings for  the  adoption  of  a  child  have 
been  destroyed,  secondary  proof  thereof  is 
admissible,  but  such  proof  is  not  suffi- 
ciently made  by  a  mere  presumption  stated 
in  subdivisions  15  and  16  of  the  above 
section. — Estate  of  Sharon.  179  Cal.  447, 
177  Pac.  283;  distinguishing:  Posten  v.  Ras- 
sette,  5  Cal.  469;  Matter  of  Warfield,  22  Cal. 
64,  83  Am.  Dec.  49;  Estate  of  Edwards,  58 
Iowa  431;  Lei  and  v.  Cameron,  31  N.  Y.  115; 
Mandeville  v.  Reynolds,  68  N.  T.  533;  Croom 
v.  Winston,  18  Tex.  Civ.  App.  1,  43  S.  W. 
1072. 

88.  Appeal — Issuance  and  transmittal  of 
remittitur— Presumptions. — In  determining: 
whether  a  trial  court  had  Jurisdiction  at 
the  time  the  clerk  thereof  issued  a  writ 
of  execution,  the  Judgment  of  the  trial 
court  having-  -been  examined  on  appeal, 
it  must  be  presumed  under  the  provisions 
of  subdivisions  15,  20,  and  24  of  the  above 
section,  in  the  absence  of  evidence  to  the 
contrary,  that  the  clerk  of  the  supreme 
court  promptly  transmitted  the  remittitur 
after  its  issuance,  that  the  clerk  of  the  trial 
court  duly  received  it  thereafter  did 
promptly  attach  the  certificate  to  the 
Judgment-roll,  and  enter  a  minute  of  the 
Judgment  of  the  supreme  court  on 
the  docket  against  the  original  entry. — 
Fischer  v.  Lukens,  41  Cal.  App.  358,  182 
Pac.   967. 

89.  Assessment  by  county  aaaesaor — 
Presumed  regular* — County  assessor  is  pub- 
lic officer,  and  assessment  complained  of 
was  made  in  discharge  of  official  duty. 
Assessor  is  required  to  exercise  his  best 
Judgment  in  determining  as  to  value  of 
property  to  be  assessed,  and  presumption 
is  that  official  duty  has  been  regularly  per- 
formed.— Ballerino  v.  Mason,  83  Cal.  447, 
449,   23    Pac.   530. 

As  to  presumption  In  tax  matters,  see 
par.  131.  this  note. 

90.  Assignment  alleged — Presumed  as- 
signee bas  qualified. — If,  under  subdivision 
16  of  above  section,  it  can  be  presumed  that 


assignment  was  made,  where  assignment 
is  alleged,  it  may,  on  equally  good  grounds, 
be  presumed  that  assignee  had  previously 
qualified  and  given  bond,  for  statute  au- 
thorizes clerk  to  make  assignment  only 
after  assignee  has  qualified. — Farnsworth 
v.   Sutro,   136   Cal.   241,   244.   68   Pac.    705. 


91.  Same  —  Presumed  conditions  prece- 
dent properly  performed. — As  Insolvent  Act 
makes  the  qualification  of  assignee  condi- 
tion precedent  to  assignment  and  convey- 
ance of  insolvent  debtor's  property  by 
clerk,  all  reasonable  intendments  will,  after 
Judgment,  and  in  absence  of  any  special 
demurrer,  be  allowed  in  support  of  regu- 
larity of  proceedings;  and  assignment  be- 
ing alleged,  it  will  be  presumed,  under  sub- 
division 15  of  above  section,  that  court  and 
clerk  acted  regularly,  and  that  conditions 
precedent  to  such  action  had  been  properly 
performed. — Farnsworth  v.  Sutro,  136  Cal. 
241,   244,  68   Pac.   705. 


92.  Averment  of  too  high  assessment— 
Presumed  error  In  Judgment. — In  action 
against  defendant,  who  was  duly  elected 
county  assessor  In  and  for  Los  Angeles 
county,  and  thereupon  took  oath  and  exe- 
cuted bond  required  by  law,  to  recover 
damages  for  violation  of  official  duty,  aver- 
ment that  Mason  "wilfully  and  against  law, 
assessed  plaintiff's  property  at  too  large  a 
sum,"  does  not  imply  that  he  acted  mali- 
ciously, or  with  Intent  to  wrong,  or  injure 
owner,  and  in  absence  of  some  averment  to 
this  effect  it  must  be  presumed  that  he 
simply  erred  in  his  judgment,  and.  for  such 
error,  only  remedy  is  by  application  to 
board  of  equalization. — Ballerino  v.  Mason. 
83  Cal.  447,  449,  23  Pac.  630;  Gridley  School 
Dfst.  v.  Stout,  134  Cal.  592,  593,  66  Pac.  785. 

OS.  Award  by  supervisors  of  second  con- 
tract—Presumed regular. — Where  board  of 
supervisors,  after  awarding  first  contract, 
awarded  a  second  contract  to  same  party, 
to  do  work,  while  contents  of  first  con- 
tract were  not  before  appellate  court  for 
some  substantial  defect  or  other  in  con- 
tract itself,  board  of  supervisors  may  prop- 
erly have  deemed  it  necessary  to  renew 
proceedings  and  obtain  bids  over  again, 
which  resulted  in  another  contract  to  same 
person,  who  was  competitor  bidder  for 
work.  This  being  probable,  it  must  be 
presumed,  under  subdivision  16  of  above 
section,  that  board  acted  regularly  in 
awarding  second  contract,  and  that  valid 
and  sufficient  reason  existed  for  such  action. 
— Spaulding  v.  North  San  Francisco  Home- 
stead &  R.  Assoc,  87  Cal.  40,  48,  24  Pac.  600, 
601,    25    Pac.    249. 

94.     Certificate     of     purchase     of     school 
land-— Presumed  all  requisites  performed. — 

It  will  always  be  presumed,  under  subdi- 
vision 15  of  above  section,  in  absence  of 
proof  to  contrary,  that  public  officer  has 
regularly  performed  his  duty;  and  hence 
fact  that  party  had  issued  to  him  certifi- 
cate of  purchase  of  school  land  in  ques- 
tion  is    presumptive    evidence   of   fact    that 
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all  had  been  done  by  proper  officer  which 
was  required  to  be  done  In  order  to  vest 
legal  title  of  such  land  at  time  of  issuance 
of  certificate  of  purchase  in  state  of  Cali- 
fornia.— Watkins  v.  Lynch,  71  Cal.  21,  24, 
11  Pac.  808;  Hooper  v.  Young,  140  Cal.  278, 
279,  74   Pac.   140. 

05.  Deed  of  city  and  county— Need,  not 
recite  proceeding;*' — In  action  to  quiet 
plaintiff's  title,  the  deed,  purporting  to  have 
been  made  in  pursuance  of  award  of  board 
of  supervisors  executed  by  mayor  of  city 
and  county  of  San  Francisco,  need  not  re- 
cite various  proceedings  required  by  the 
act  (Stats.  1869-70,  p.  353),  nor  need  proof 
be  offered  to  show  that  these  had  been  reg- 
ularly taken,  nor  that  plaintiff's  claim 
came  within  provisions  of  act.  The  deed 
is  to  be  regarded,  not  as  deed  of  officer 
under  a  power  to  convey,  but  as  deed  of 
municipal  corporation  itself,  and  hence  no 
recitals  were  necessary,  for,  under  subdi- 
vision 15  of  above  section,  presumption 
"that  official  duty  has  been  regularly  per- 
formed" makes  deed  itself  prima  facie  evi- 
dence of  all  facts  essential  to  its  validity. 
— San  Francisco  &  Fresno  Land  Co.  v. 
Hartung,  138  Cal.  222,  227,  71   Pac.   337. 

96.  Delay  In  filing:  remittitur— Good  rea- 
son presumed. — Reason  of  clerk's  delay  In 
filing  remittitur  for  period  of  four  months 
does  not  appear,  but,  in  support  of  correct- 
ness of  record,  and  of  regularity  of  officer's 
proceeding,  It  will  be  presumed,  under  sub- 
divisions 15  and  17  of  above  section,  that  it 
was  because  fee  for  filing  had  not  been 
paid,  or  tendered,  or  that  there  was  some 
other  sufficient  cause;  for  otherwise  it 
would  have  been  duty  of  court  on  proper 
motion,  to  have  ordered  filing  to  be  cor- 
rected so  as  to  show  right  date. — Mabb  v. 
Stewart.  7  Cal.  Unrep.   186,  77   Pac.  402. 

97.  District  attorney— Stipulating  for  In- 
creased Judgment  of  damage*  on  condem- 
nation proceeding*— Not  void— Presump- 
tion official  did  his  duty. — In  the  case  of 
a  condemnation  proceedings  the  act  of  the 
district  attorney,  acting  as  counsel  for 
the  county  in  such  proceedings,  in  consent- 
ing to  an  increase  of  the  amount  of  com- 
pensation awarded  by  the  verdict  of  the 
jury  does  not  avoid  the  judgment,  as 
being  without  authority,  because  in  ab- 
sence of  any  showing  to  the  contrary  the 
presumption  will  be  indulged  that  coun- 
sel for  the  county  performed  his  official 
duty,  and  was  duly  authorized  to  file  his 
consent  to  such  increase,  under  the  pro- 
visions of  the  above  section. — Adamson  v. 
Los  Angeles  County,  —  Cal.  App.  — ,  198 
Pac.  62,  -following  doctrine  In  San  Luis 
Obispo  County  v.  Hendricks,  71  Cal.  242, 
11  Pac.   682. 

As  to  presumption  official  duty  properly 
performed,  see  pars.  117-119,  124,  this  note. 


of  the  record  of  the  contest,  and,  In  view 
of  the  presumption  that  official  duty  has 
been  regularly  performed,  raised  by  subdi- 
vision 16  of  the  above  section,  they  are 
presumed  to  have  been  properly  safe- 
guarded by  the  clerk  of  the  court  and 
proved  intact  and  in  the  same  condition  in 
which  they  were  found  by  the  court  when 
first  taken  out  of  the  sealed  package  and 
counted,  in  the  absence  of  anything  in  the 
record  to  dispel  this  presumption,  the  trial 
court  does  not  commit  error  by  overruling 
objections  to  the  recounting  of  the  ballots. 
— Everts  v.  Weise,  176  Cal.  218,  168  Pac. 
122. 

99.  Election  officials— Performance  of 
doty— Presumption. — Under  the  provisions 
of  subdivision  15  of  the  above  section  it  is 
presumed  that  persons  appointed  to  act  as 
election  officials  at  a  booth  during  a  gen- 
eral election  and  a  special  election  held 
on  the  same  day,  regularly  perform  their 
official  duty  in  respect  to  both  elections. — 
Mead  v.  City  of  Los  Angeles,  186  Cal.  422, 
179  Pac.   66. 

100.  Field-notes  of  government  survey— 
Conclusive  where  unlmpeached. — In  action 
brought  to  recover  possession  of  tract  of 
land,  alleged  to  be  situated  in  Colusa 
county,  where  plaintiff  claimed  title  to 
premises  in  dispute  as  swamp  and  over- 
flowed land  under  patent  from  state,  where 
the  undisputed  field-notes  of  government 
survey  give  land  in  controversy  to  defend- 
ants, and  show  that  there  is  no  such  land 
as  that  described  in  complaint  and  in  pat- 
ent from  state  to  plaintiff,  plaintff  failed 
to  establish  title  to  land  described  in  that 
complaint,  and  finding  against  her  title  is 
therefore  proper. — Harrington  v.  Boehmer, 
134  Cal.  196,  199,  66  Pac.  214,  489;  Yolo 
County  v.  Nolan..  144  Cal.  445,  449,  77  Pac. 
1006. 

101.  Findings — Presumed  waived  where 
not  In  judgment-roll. — If  paper  referred  to 
as  "findings"  was  not  filed  until  after  entry 
of  judgment,  then  it  must  be  presumed, 
under  subdivision  15  of  above  section,  in 
absence  of  any  showing  to  contrary,  that, 
as  clerk  of  trial  court  was  required  by  sec- 
tion 670,  ante,  immediately  after  entering 
judgment,  to  make  up  judgment-roll,  he 
regularly  performed  his  official  duty,  and 
made  it  up  within  proper  time,  including 
therein  all  papers  then  on  file  which  should 
have  gone  into  it,  and  the  paper  referred 
to  as  findings,  showing  merely  signature 
of  Judge  thereto,  and  date  subsequent  to 
time  when  judgment-roll  is  presumed  to 
have  been  completed,  need  not  be  regarded 
as  portion  thereof.  It  then  follows,  that 
as  no  findings  appear  in  judgment-roll,  it 
must  be  presumed  that  they  were  waived. 
— Gordon  v.  Donahue,  79  Cal.  501,  508,  21 
Pac.    970. 


08.     Election   contest— Recounting  ballots           102.     Habeas    corpus  —  Order   of   commit- 
—Presumption. — In      an      election      contest,       ment  —  Presumption     lawfully     made. In 

where    ballots    from    a    precinct    have    been       proceedings    on    an    application    for    a    writ 
counted  before  a  court,  they  become  a  part      of  habeas  corpus  for  relief  from  a  commit- 
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merit  on  a  charge  of  contempt  of  court 
where  the  petition  is  based  upon  the 
ground  (1)  that  the  court  was  without  gen* 
eral  Jurisdiction  to  require  the  act  ordered 
to  be  done;  (2)  that  if  it  ever  had  such 
jurisdiction,  the  right  to  invoke  it  had 
been  lost  by  failure  to  present  claim,  and 
(3)  that  upon  the  answer  to  the  citation 
the  court  was  not  empowered  to  make  the 
order  committing  for  disobedience,  and 
further  alleging  that  such  order  was 
made  upon  the  "utterly  false  and  insolently 
impertinent  ground"  that  the  petitioner  had 
refused  to  obey  the  citation, — the  latter 
statement  adding  nothing  to  the  fact  that 
the  order  of  commitment  was  made;  in  the 
absence  of  a  showing  of  any  facts  con- 
cerning the  contents  of  the  answer  filed 
by  the  petitioner  to  the  citation,  it  must  be 
presumed  that  the  order  of  commitment 
was  in  the  lawful  and  proper  exercise  of 
the  Judicial  function,  under  the  provisions 
of  subdivisions  16  and  16  of  the  above  sec- 
tion.— Ex  parte  Philbrook,  47  Cal.  App.  678, 
191  Pac.  77,  following  the  doctrine  in  Peo- 
ple v.  Blackwell,  27  Cal.  67. 

108.  Indorsement  of  warrants— Stamp 
"paid,"  presumed  ftrenulne. — The  contention 
by  appellants  that  court  erred  in  refusing 
to  admit  in  evidence  indorsements  on  back 
of  warrants  drawn  by  board  of  library 
trustees,  without  genuineness  of  same  hav- 
ing been  first  proved,  can  not  be  sustained. 
Warrants  having  been  drawn  to  order,  and 
stamped  "paid"  by  treasurer,  genuineness 
of  indorsements  was  presumed,  under  sub- 
division 16  of  above  section. — Robertson 
v.  Library  Trustees,  136  Cal.  403.  406,  69 
Pac.   88. 

104.  Homestead  entry— Proved  by  re- 
ceipt of  land  office. — By  unauthorized  fore- 
closure of  part  of  public  domain,  one  could 
not  prevent  homestead  entry  of  land  by 
citizen  of  United  States  who  went  peace- 
ably on  portion  of  tract  and  in  other  re- 
spects complied  with  law.  That  he  made 
entry  was  sufficiently  proved,  prima  facie, 
by  production  of  receipt  from  land  office. 
Under  department  regulations,  It  was  duty 
of  register  and  receiver  of  local  land  office, 
upon  payment  of  proper  fees,  to  issue  this 
receipt,  and  thereupon  to  make  proper  entry 
of  location.  This  official  entry,  under  sub- 
division 15  of  above  section,  must  be  pre- 
sumed to  be  regularly  performed,  and  espe- 
cially ought  this  presumption  to  obtain  in 
view  of  provisions  of  statute  (U.  S.  Rev. 
Stats.  §  2291)  forbidding  Issuance  of  any 
certificate  of  entry  prior  to  expiration  of 
five  years. — Whittaker  v.  Pendola,  78  Cal. 
296,  299,  20  Pac.  860.  See  Meinhold  v.  Wal- 
ters, 102  Wis.  389,  394,  72  Am.  St.  Rep.  891, 
78   N.   W.    574. 

IOCS*  Incorporation— -Certificate,  Issuance 
and  contents  to  be  proved. — Where  fact  of 
issuance  of  certificate  of  incorporation  was 
in  issue,  and,  though  there  was  some  evi- 
dence tending  to  show  that  some  sort  of 
paper  or  document  was  delivered  by  express 
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company,  and  that  it  had  seal  on  It,  and 
was  paper  like,  in  size,  to  sample  certificate 
from  secretary  of  state  shown  to  witness, 
but  as  to  what  was  written  or  printed  on 
paper,  or  that  certificate  did  in  fact  issue, 
there  was  no  evidence;  certificate  of  secre- 
tary that  he  issued  a  certificate  was  not 
admissible. — Wall  v.  Mines,  130  Cal.  27.  38, 
62    Pac.  386,   390. 

100.  game  Although  duty  presumably 
performed. — Where  it  was  proved  that  re- 
quired certified  copy  of  articles  of  incor- 
poration was  filed  in  office  of  secretary  of 
state,  and  intervener  offered  in  evidence 
certificate  of  secretary  of  state  recitinK 
that  articles  of  incorporation  were  filed  in 
his  office  on  date  named  (which  fact  prop- 
erly appeared  elsewhere),  and  also  stating 
"that  a  certificate  of  incorporation  there- 
of was  issued  on  said  date,"  presumption 
"that  actual  duty  has  been  regularly  per- 
formed" could  not  dispense  with  proof  that 
certificate  was  issued,  and  of  its  contents. — 
Wall  v.  Mines,  130  Cal.  27,  39,  62  Pac.  386, 
390. 

107.  Insolvency— -Assignment  presumed 
to  bave  been  made. — Statute  of  insolvency 
makes  it  duty  of  clerk  of  court  to  convey 
to  assignee  estate  of  debtor,  as  soon  as 
assignee  has  given  bond  and  qualified. 
The  clerk  is  an  officer  of  the  court,  act- 
ing under  its  direction,  and,  under  subdi- 
vision 16  of  above  section,  presumption  is 
that  every  officer  discharges  every  duty 
specifically  enjoined  upon  him  here.  The 
assignment  is  based  upon  previous  pro- 
ceedings of  court  and  becomes  step  in 
cause,  and  essentially  part  of  the  regu- 
lar and  orderly  proceedings  therein,  and 
therefore  is  presumed  to  have  been  taken. 
— Rued  v.  Cooper,  109  Cal.  682,  691,  34 
Pac.  98. 

108.  Jnda-e  denying;  motion— Presnmed 
not  disqualified. — Action  was  tried  in  supe- 
rior court  of  San  Bernardino  county,  and 
Hon.  J.  A.  Campbell,  one  of  judges  pre- 
siding, denied  motion  for  change  of  venue, 
on  ground  that  he  was  disqualified  because 
interested  in  case.  The  law  presumes, 
under  subdivision  15  of  above  section,  "that 
official  duty  has  been  regularly  performed." 
and  as  Judge  Campbell  knew  whether  or 
not  he  was  interested  in  result  of  case,  it 
must  be  presumed  from  his  action  in  deny- 
ing motion  that  he  was  not  so  interested. 
— Southern  Cal.  Motor  Road  Co.  v.  San  Ber- 
nardino Nat.  Bank,  100  Cal.  316,  321,  '34 
Pac.  711. 

100.  Judgment— Entry  omitted,  no  au- 
thority.— Where  order  appealed  from  was 
not  one  of  orders  enumerated  in  section 
963,  ante,  nor  "a  special  order  made  after 
final  Judgment,"  and  default  of  defendant 
had  been  entered,  but  no  final  judgment 
had  been  entered  on  default  at  time  notice 
of  appeal  was  served.  Section  585,  ante, 
makes  it  duty  of  clerk,  In  certain  cases! 
"upon  application  of  plaintiff,"  to  enter 
judgment  immediately  after  default  of  de- 
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fendant  Is  entered.  In  certain  other  cases, 
plaintiff  may  thereafter  Mapply  for  relief 
demanded  in  complaint."  There  is  no  state- 
ment in  record  as  to  character  of  action, 
and  upon  presumption,  in  subdivision  15 
of  above  section,  that  "official  duty  has 
been  regularly  performed"  by  clerk,  it  must 
be  presumed  that  action  was  one  in  which 
he  was  not  authorized  to  enter  judgment 
immediately,  or  at  all,  upon  entering  de- 
fault, or  he  wouy  have  done  so  if  requested 
thereto. — Rauer's  Law  &  Collection  Co.  v. 
Standley,  3  Cal.  App.  44,  84  Pac.   214. 

110.  Jurisdictional  facta — Manner  of 
proof  —  Presumption.  —  The  provisions  of 
subdivisions  15  and  16  of  the  above  section 
are  not  to  be  construed  to  dispense  with 
the  necessity  of  proof  of  facts  essential  to 
the  jurisdiction  of  an  inferior  court  or  tri- 
bunal, they  apply  only  to  the  acts  of  such 
inferior  court  after  jurisdiction  of  subject- 
matter  and  person  has  attached. — Estate 
of    Sharon,    179    Cal.    447,    177    Pac.    283. 

111.  Legality  of  ordinance— Not  pat  In 
issue.  Is  presumed. — In  action  to  recover 
from  defendant  amount  of  license-tax,  im- 
posed upon  his  business  as  saloon-keeper, 
under  ordinance  of  board  of  supervisors 
of  county  of  San  Diego,  it  was  contended 
that  plaintiff  must  show  that  ordinance 
specifying  times  of  meeting  of  board  was 
adopted  at  regular  meeting;  but  the  legal- 
ity of  ordinance  was  not  put  in  issue  by 
pleadings,  and  presumption,  arising  from 
its  existence  upon  record  of  ordinances,  was 
quite  sufficient  to  entitle  it  to  be  received 
in  evidence  without  further  proof,  under 
subdivision  16  of  above  section,  which  is. 
of  course,  a  disputable  one,  but  burden  of 
showing  its  invalidity  was  upon  defend- 
ant.— San  Diego  County  v.  Seifert,  97  Cal. 
594,  597,  32  Pac.  644;  Merced  County  v. 
Fleming,  111  Cal.  46,   49,   43   Pac.  392. 

112.  Mexican    grants — Presumed    valid. — 

Grants,  under  laws  of  Mexico,  were  made 
only  to  those  who  could  occupy  them  effec- 
tively, and  presumption  is  in  favor  of  power 
of  governor  and  of  departmental  assembly 
to  make  grants,  nor  does  it  appear  that 
they  acted  in  any  way  irregular,  and  con- 
trary—especially in  favor  of  confirmation 
of  grants — under  subdivision  16  of  above 
section  is  to  be  presumed. — De  Castro  v. 
Fellom,   135  Cal.   225,  281,   6.7   Pac.  142. 

118.  Moneys  la  swamp- land  fund— 'Pre- 
sumably remained. — The  balance  of  money 
in  swamp-land  fund,  from  time  plaintiff 
could  have  demanded  money  up  to  time 
when  demand  was  made,  standing  to  pur- 
chaser's credit,  must  be  presumed  to  have 
been  in  general  fund  by  transfer,  under 
subdivision  15  of  above  section,  where  there 
was  no  authority  to  make  other  disposi- 
tion of  it,  and  on  demand  it  became  duty 
of  board  of  supervisors  (Stats.  1880,  p.  399) 
to  transfer  money  to  swamp-land  fund,  or 
issue  warrants  against  general  fund. — 
Miller  A  Lux  v.  Bats,  142  Cal.  447,  450,  76 
Pac.   42. 
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114.  Nomination— Presumed  after  elec- 
tion.— In  election  contest,  where  it  appeared 
that  certificates  of  election  had  been  regu- 
larly issued,  while  complaint  attempts  to 
show  that  defendant  was  not  nominated  for 
office,  but  nowhere  alleges  or  shows  that 
he  was  not  nominated  by  petition  or  cer- 
tificate, containing  signatures  of  three  per 
cent  of  vote  cast  at  last  preceding  elec- 
tion in  township,  as  provided  by  section 
1188  of  Political  Code,  in  absence  of  aver- 
ment to  contrary  it  must  be  presumed 
under  subdivision  15  of  above  section,  that 
defendant  was  nominated,  and  that  he  was 
elected,  and  certificate  of  election  duly 
Issued  to  him. — Powers  v.  Hitchcock,  129 
Cal.   326,   328,   61  Pac.   1076. 

110.  Notarial  certificate — With  seal,  pre- 
sumed valid. — The  act  regulating  notaries 
requires  each  notary  to  keep  seal,  upon 
which  must  be  engraved  arms  of  this  state, 
the  words  "notary  public,"  and  name  of 
county  for  which  he  Is  commissioned;  and 
presumption  is.  under  subdivision  15  of 
above  section,  that,  where  jurat  to  an  affi- 
davit was  "subscribed  and  sworn  to  before 
me  this  twenty-fourth  day  of  April,  1878 
[seal  of  notary],  James  B.  Reevis,  notary 
public,"  and  that,  although  there  was  no 
venue  to  affidavit  "official  duty  has  been 
regularly  performed." — Reavis  v.  Cowell, 
66  Cal.  688,  589;  Railway  Co.  v.  Deane.  60 
Ark.  525;  Baker  v.  Agricultural  Land  Co., 
62  Kan.  83;  Klncaid  v.  Griffith.  64  Mo.  App. 
676;  State  v.  Henning,  3  S.  D.  494;  McCow, 
etc.,  Co.  v.  Glen,  6  Utah  142;  Ormsby  v. 
Ottman,    85   Fed.    492,   499. 

116.  Notice— Presumed  before  authoris- 
ing- loan  by  amardlan. — Where  court  made 
an  order  authorizing  guardian  to  make 
loan  upon  security,  it  is  presumed  that 
statutory  notice  to  "persons  interested" 
was  given.  The  statute  does  not  name,  nor 
in  any  manner  designate,  or  describe,  the 
"persons  interested,"  nor  prescribe  a  notice 
to  be  given  in  particular  manner,  and 
presumption,  under  subdivision  15  of  above 
section,  is  that  court  discharges  its  official 
duty  and  (subd.  16)  acts  within  lawful  exer- 
cise of  Its  jurisdiction. — Estate  of  Schan- 
doney,   133  Cal.   387,   889,   66   Pac.   877. 

117.  Official    duty    done— Presumption    as 

to.  —  Where  bank  commissioners  report 
affairs  of  bank  as  finally  wound  up  it  will 
be  presumed  they  had  knowledge  of  and 
approved  an  assignment  of  a  note  and 
mortgage  prior  to  the  winding  up  of  the 
affairs. — Merced  Bank  v.  Price,  9  Cal.  App 
177,  189,  98  Pac.   383. 

As  to  presumption  of  performance  of  offi- 
cial   duty    by    board    of    equalisation,    see 

pars.  89.  97,  this  note. 

118.  The  presumption  that  official  duty 
has  been  regularly  performed  does  not  go 
so  far  that  in  a  homicide  case  it  will  be 
presumed  that  if  the  defendant  was  an 
officer  he  had  a  right  to  kill  the  deceased. 
Peace  officers  are  vested  with  considerable 
discretion  and  power,  but  it  can  not  be  con- 
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tended  seriously  that  a  homicide  committed 
by  one  is  presumed  to  be  justifiable  simply 
because  of  his  official  position. — People  v. 
James,  5  Cal.  App.  427,   432,  90  Pac.  661. 

110.  Same— Regular  performance  of  offi- 
cial duty. — Rule  illustrated  in  an  action  to 
quiet  title. — Shepard  v.  Mace,  148  Cal.  273, 
82  Pac.  1046. 

120.  Opinion  of  assessor— An  to  land  as 
security  — Not  reviewable.  —  The  law  au- 
thorizes assessor  to  ascertain  and  deter* 
mine  whether  real  property  was  sufficient 
to  secure  payment  of  taxes  upon  real  and 
personal  property,  and  if,  "in  his  opinion," 
it  was  not,  the  law  casts  upon  him  impera- 
tive duty  of  enforcing  collection  of  taxes 
against  personal  property.  That  duty  was 
presumably,  under  subdivision  15  of  above 
section,  regularly  performed  by  assessor, 
and  judgment  or  opinion  which  he  formed, 
and  upon  which  he  acted,  is  not  reviewable 
by  court,  after  he  has  collected  and  paid 
over  taxes  to  county  treasurer. — San  Mateo 
County  v.  Maloney,  71  Cal.  205,  208,  12  Pac. 
53;  Northern  Counties  Investment  Trust, 
Ltd.,  v.  Cadman,  101  Cal.  200,  205,  35  Pac. 
557. 

\2U  Order  for  trial  by  surveyor-general 
_  Presumed  entered.  —  In  action  to  deter- 
mine right  to  purchase  certain  lands  in 
state  of  California,  it  appears  certain  that 
surveyor-general  made  order  for  trial  in 
the  superior  court,  and  that  certified  copy 
Jintroduced  in  evidence  shows  that  fact.  The 
certificate  of  surveyor-genera,!  says  of  the 
instrument  introduced  In  evidence,  that  it 
"is  a  copy  of  a  document  on  file  in  my 
office."  Subdivision  15  of  above  section 
provides  that  it  is  disputable  presumption, 
that  is,  satisfactory  if  uncontradicted,  "that 
official  duty  has  been  regularly  performed," 
and  therefore  it  Is  to  be  presumed  that  this 
order,  which  surveyor-general  made,  was 
entered  in  record  book. — Eads  v.  Clarke,  68 
Cal.  481,  484,  9  Pac.  666. 

122.  Order  of  directors— Declaring  office 
vacant,  presumptively  regular.  —  In  action 
to  contest  validity  of  order  declaring  office 
of  physician  vacant,  court  was  justified  in 
finding  that  plaintiff  was  legally  elected, 
although  election  did  not  take  place  on  day 
prescribed  by  certain  by-laws  that  had  been 
previously  repealed.  Presumption  is  that 
proceedings  were  regular,  under  subdivision 
15  of  above  section,  and,  in  absence  of 
evidence  to  contrary,  the  court  was  Justified 
in  so  finding. — Wall  v.  Board  of  Directors, 
145  Cal.   468,  78  Pac.  951,  952. 

123.  Ordinance  — Presumed  to  be  regu- 
larly adopted. — Where  evidence  was  intro- 
duced which  was  sufficient  to  establish 
prima  facie  case  of  regularity  in  adoption 
of  an  ordinance,  and  entitled  it  to  be  ad- 
mitted in  evidence,  that  ordinance  was 
passed  at  regular  session  was  one  of  pre- 
sumptions afforded  by  prima  facie  showing 
made,  and,  if  defendant  desired  to  over- 
come that  presumption  by  showing  that  in 
fact  it  was  not  so  passed,  burden  was  upon 
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him. — Merced  County  v.  Fleming,  111  Cal. 
46,  49,  43  Pac.  392;  People  v.  Baldwin,  117 
Cal.  244,  250,  49  Pac.   186. 

124.  Performance  of  official  duty — Board 
of  equalisation— Susceptibility   to  valuatlos 

as  basis  of  assumption  that  the  board  per- 
formed its  duty,  assessing  a  state  franchise, 
and  excluding  from  its  assessment  book  a 
federal  franchise. — Western  Union  Tel.  Co. 
v.  Los  Angeles  County,  160  Cal.  127,  116 
Pac.  664,  citing  People  v.*  Central  Pacific 
R.  R.  Co.,  105  Cal.  576,  88  Pac.  956. 

As  to  presumption  official  duty  done,  see 

pars.   97,  117-119,  this  note. 

120.  Presumption  of  discharge  of  duty— 
As  against  loose  statements. — Being  judicial 
in  character,  act  of  commissioner  of  gen- 
eral land  office  of  United  States  can  not  be 
delegated.  The  law  presumes  he  discharges 
his  duties,  and  that  presumption  can  not  be 
overcome  by  anything  contained  in  cross- 
complaint,  which  are  mere  loose  statements, 
founded,  not  upon  facts,  but  upon  informa- 
tion and  belief  merely.  —  Rogers  v.  De 
Cambra,  132  Cal.  602,  506,  60  Pac.  863,  64 
Pac.   894. 

126.  Register  of  land  office  —  Presump- 
tion he  performed  duty.  —  The  allegation 
that  Shay  applied  at  proper  land  office  to 
make  pre-emption  filing,  and  was  refused 
permission  to  do  so  by  register  thereof,  is 
not  equivalent  in  law  to  actual  filing,  and 
does  not  show  that  pre-emption  claim  at- 
tached to  lands,  and  where  register  re- 
fused to  file  declaratory  statement,  and 
Shay  did  not  appeal  from  the  order,  it  must 
be  presumed,  under  subdivision  15  of  above 
section,  in  absence  of  any  showing  to  con- 
trary, that  register  correctly  performed  his 
official  duty. — Central  Pac.  R.  R.  Co.  v.  Mc- 
Cann,  126  Cal.   653,   565,  58  Pac.   1045. 

See  par.  180,  this  note. 

127.  State  patents— Prima  facie  complete 
title. — A  complaint  alleged  that  state  sold 
and  conveyed  all  its  right,  title,  and  inter- 
est in  and  to  said  lands,  by  patents  duly 
issued  to  grantor  of  plaintiff,  and  that 
plaintiff  is  now  owner  of  said  land  in  fee. 
which  allegations  are  admitted  by  demurrer 
to  be  true.  The  presumption  is,  under  sub- 
division 15  of  above  section,  that  official 
duty  has  been  regularly  performed,  and  it 
must  be  presumed,  therefore,  nothing  to 
contrary  appearing,  that  when  officers  of 
state,  charged  with  that  duty,  executed  and  * 
delivered  patents,  that  all  precedent  con- 
ditions requisite  to  that  issuance  had  been 
fully  performed,  and  that  patents  passed 
complete  title  as  alleged. — Russ  &  Sons  Co. 
v.  Crichton,   117   Cal.  695,   702,  49   Pac.   1043. 

128.  Street  grade  —  Presumed  proper 
after  twenty  yearn. — In  action  to  foreclose 
street-assessment  for  grading  Vallejo  street 
where  it  appeared  from  evidence  that  grade 
of  next  block,  varied  in  places  from  offi- 
cial grade  only  few  Inches,  where  the  street 
had  been  graded  twenty  years  previous. 
This  evidence  was  not  sufficient  to  over- 
come   presumption    "that    official    duty    has 
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been  regularly  performed,"  and  "that  the 
proper  officers  in  the  discharge  of  their  offi- 
cial duty  decided  that  this  portion  of 
Vallejo  street  had  been  graded." — Fanning 
v.  Bohme.  76  Cal.  149,  162,  18  Pac.  158; 
Blanchard  v.  Ladd,  135  Cal.  214,  216,  67 
Pac.   131. 

129.  Survey  admitted  —  Certificate  prc- 
ftumed  truthful. — Where  in  action  to  deter- 
mine contest  arising  in  office  of  surveyor- 
general  of  state,  pleadings  of  both  parties 
state  that  survey  was  made,  etc.,  and  there 
is  no  evidence  in  record  which  even  hints 
to  contrary,  it  should  be  presumed,  under 
subdivision  15  of  above  section,  that  certifi- 
cate issued  from  land  office  is  truthful, 
and  that  proper  officers  have  performed 
duties  which*  were  required  of  them  before 
such  statement  could  be  made,  which  in- 
cludes making  of  survey  that  land  be- 
longed to  state. — Bode  y.  Trimmer,  42  Cal. 
513,   516,   23  Pac.   187. 

180.  Swamp-land  eomniuloiien  —  Pre- 
Mamed  to  perform  duty. — In  action  to  en- 
force payment  of  swamp-land  assessment, 
commissioners  were  not  required  to  report 
that  In  making  assessment  they  had  com- 
plied with  requirements  of  section  3456  of 
Political  Code,  and,  if  they  had  done  so, 
their  certificate  to  that  effect  would  not 
have  been  even  prima  facie  evidence  of 
that  fact.  They  were,  however,  charged 
with  official  duty,  and,  in  absence  of  all 
evidence  to  contrary,  must  be  presumed, 
under  subdivision  16  of  above  section,  to 
have  regularly  performed  their  duty. — 
Swamp-Land  Reclamation  Dist.  v.  Wilcox, 
76  Cal.  443,  451,  17  Pac.  241. 

See  par.  126,  this  note. 


181.  Tax  mat  tern  —  Presumption  ■•  to 
regular  performance  of  duty  held  to  apply 
to  official  action  in  tax  matters. — Western 
Union  Tel.  Co.  v.  Los  Angeles  County,  160 
Cal.  127,  116  Pac.  564. 

An  to  presumed  regularity  of  assessment 
by  county  assessor,  see   par.   89,   this   note. 

182.  "Warrant,  refusal  to  pay— -Presump- 
tion as  to  money  on  hand  sufficient. — When 
respondents  presented  their  warrant  to 
treasurer  of  Mendocino  county  for  pay- 
ment, there  being  money  in  the  proper 
fund  for  that  purpose,  they  were  apparently 
entitled  to  have  it  promptly  paid  without 
question;  and.  when  they  were  compelled 
to  go  Into  court  to  compel  payment,  they 
made  prima  facie  case,  under  subdivision 
15  of  above  section,  by  setting  out  regular 
issuance  of  warrant,  their  ownership  of  it. 
refusal  of  treasurer  to  pay  it,  and  fact 
that  there  was  money  in  treasury  otrt  of 
which  it  could  be  paid. — McGowan  v.  Ford, 
107  Cal.  177,  186,  40  Pac.  231. 

138.  Work,  ordered,  accepted,  assessed 
—  Presumed  done.  —  In  street  assessment 
suit  it  was  found  "that  the  plaintiff  .  .  . 
performed  no  work  in  front  of  the  prop- 
erty"; from  this  it  must  be  inferred  that 
the  work  done  by  Donnelly,  the  contractor, 
for  the  defendant,  was   not   only   embraced 


In,  but  was  coextensive  with,  the  work  in 
front  of  defendant's  lot,  subsequently  or- 
dered by  board  of  supervisors;  and  also  that 
it  conformed  to  requirements  of  law  as  to 
grading,  etc.,  and  was  satisfactory  to  the 
street  superintendent.  These  were  neces- 
sary conditions  to  acceptance  of  work  and 
subsequent  assessment,  and  it  must  be  pre- 
sumed, under  subdivision  15  of  above  sec- 
tion, "that  official  duty  has  been  regularly 
performed." — De  Haven  v.  Berendes,  135 
Cal.  178,  180,   67  Pac.  786. 

XI.  SUBDIVISION  16. 

184.  Action  of  court  In  vacating  former 
order— Presumed  correct. — In  absence  from 
record  of  any  showing  of  error,  order  of 
court  in  vacating  its  previous  order  ap- 
pointing administrator  will  be  presumed  to 
be  correct,  and  on  appeal  be  affirmed. — In- 
german  v.  Moore.  90  Cal.  410,  27  Pac.  306; 
Paige  v.  Roedlng.  96  Cal.  388,  31  Pac.  264; 
Von  Schmidt  v.  Von  Schmidt,  104  Cal.  547, 
38  Pac.  361;  Bstate  of  Bouyssou,  3  Cal.  App. 
39,  84  Pac.  460. 

185.  Courts— Presumption  as  to  jurisdic- 
tion and  proceedings. — The  presumptions  of 
law  are  in  favor  of  the  jurisdiction  and  of 
regularity  of  proceedings  of  superior 
courts,  or  courts  of  general  Jurisdiction 
proceeding  according  to  course  of  common 
law,  but  they  are  not  in  favor  of  Jurisdic- 
tion and  regularity  of  proceedings  of  in- 
ferior courts,  or  courts  of  limited  Jurisdic- 
tion, and  parties  who  claim  any  right  or 
benefit  under  their  judgments  must  show 
their  Jurisdiction  affirmatively.  —  Hahn  v. 
Kelly.  34  Cal.  391,  409;  Barrett  v.  Carney. 
33  Cal.  530,  537;  Sharp  v.  Lumley.  34  Cal. 
611,  616;  Ryder  v.  Cohn,  37  Cal.  69,  87; 
Mahoney  v.  Middleton,  41  Cal.  41,  51;  Drake 
v.  Duvenick.  45  Cal.  455,  464;  Wiggin  v.  Su- 
perior Court.  68  Cal.  398,  400.  9  Pac.  646; 
Wood  v.  Jordan,  126  Cal.  261,  262,  57  Pac. 
997. 
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186.  Snmf— Of  probate— Presumption  aa 
to  actions  of. — Superior  court,  in  dealing 
with  probate  matters,  is  a  court  of  general 
Jurisdiction,  and  the  same  presumption  at* 
taches  to  its  acts  as  in  other  proceedings, 
which  is  that  when  the  record  is  silent  it 
Is  presumed  that  that  was  done  that  was 
requisite  to  sustain  the  action  of  the  court. 
— Estate  of  Davis,  151  Cal.  325,  86  Pac.  183. 

187.  Forelajn  Jadarment— Presumption  la 
support  of. — In  an  action  in  a  California 
court,  brought  by  an  administrator  of  the 
estate  of  a  deceased  person  in  a  foreign 
court,  the  presumption  Is  In  support  of  the 
Jurisdiction  of  the  court  exercising  the  same 
to  appoint  such  administrator  and  supervise 
the  administration  of  such  estate. — Collins 
v.  Maude,   144   Cal.  293,  77   Pac.   945. 

138.  Insolvency  —  Second  appointment 
prevails  over  former.  —  The  presumption 
which  attends  an  order  of  court  appoint- 
ing Todd  assignee  in  insolvency,  to  wit: 
subdivision  16  pf  above  section,  overcomes 
any    presumption    that    previous    order    ap- 


8  1963 


CONTROVERTIBLE    PRESUMPTIONS — WHAT    ARE. 


fPt.  IV. 


pointing  Goshen  is  still  in  force. — Freeman 
v.   Spencer,   128   Cal.   394,   398,   60   Pac.   979. 

189.  Jurisdiction— Extends  only  to  terri- 
torial limit*. — It  is  provided  in  subdivision 
16  of  above  section  that,  among:  disputable 
presumptions,  it  is  presumed  "thar.  a  court 
or  judge,  acting  as  such,  whether  in  this 
state  or  any  state  or  country,  was  acting; 
in  the  lawful  exercise  of  his  Jurisdiction." 
The  jurisdiction  of  courts  of  general  juris- 
diction as  to  persons  extends  in  general 
sense  to  persons  within  their  territorial 
limits,  and  who  can  be  reached  by  their 
process. — McHatton  v.  Rhodes,  143  Cal.  275, 
278,   76   Pac.   1036. 

140.  Law  of  foreign  state  proved  —  No 
need  of  presumption. — Where  there  is  evi- 
dence of  law  of  another  state,  the  reason 
for  indulging  a  presumption  is  removed. 
It  Is  competent  to  prove,  as  fact,  law  of 
another  state  upon  which  depends  obliga- 
tion of  former  judgment,  though  effect  of 
law  when  proved  is  legal  question  for  court. 
— Cummings  v.  O'Brien,  122  Cal.  204,  206, 
54   Pac.  742. 

141.  Nonresidents— -On  collateral  attack, 
presumed  properly  brought  In. — Rights  of 
nonresidents  are  no  greater  than  rights  of 
residents,  when  such  nonresidents  are 
brought  before  court  by  proper  process. 
The  way  of  bringing  them  into  court  may 
be  different,  but,  in  all  cases  where  judg- 
ment Is  collaterally  attacked,  it  must  be 
presumed,  in  absence  of  anything  appear- 
ing to  contrary,  that  they  were  properly 
brought  in.  The  presumption  is  same 
when  service  is  made  by  publication,  as 
where  personal  service  has  been  had.  It 
is  necessary  that  confidence  be  reposed  in 
courts  of  such  high  character,  and  it  is 
only  safe  rule  for  protection  of  persons 
and  property.  —  McHatton  v.  Rhodes,  143 
Cal.  275,  279,  76  Pac.   1036. 

142.  Notice  of  matter  In  court  —  Pre- 
sumed properly-  published. — Where  court  is 
of  general  jurisdiction,  all  presumptions 
are  that  it  had  jurisdiction,  and  that 
effect  of  recital  in  judgment  is,  that  notice 
or  summons  was  properly  published.  It  is 
declared  in  constitution  of  United  States 
that  full  faith  and  credit  shall  be  given  in 
each  state  to  judicial  proceedings  of  every 
other  state. — McHatton  v.  Rhodes,  143  Cal. 
275,   278,   76   Pac.   1036. 

148.  Objectionable  evidence  —  Presump- 
tion as  to  prejudicial  effect  of. — Objection- 
able evidence  is  presumed  to  have  the  effect 
it  tends  directly  to  have. — Short  v.  Prink, 
151   Cal.    88.   90  Pac.   200. 

144.  Order  of  sale  —  Presumed  certified, 
if  required  by  law. —  Where  court  found 
that  order  of  sale  was  duly  issued  upon 
decree,  If  law  required  it  to  be  certified  or 
attested  by  clerk,  it  will  be  presumed  that 
this  was  done. — Spauldlng  v.  Howard,  121 
Cal.   194,  197,  63   Pac.   563. 

145.  Prior  Judgment— -Bar  to  subsequent 
action. — In    a    case    in    which    the    cause    of 


action  on  which  a  judgment  was  rendered 
was  the  same  as  the  cause  of  action  in 
which  such  judgment  is  pleaded  as  a  de- 
fense, and  both  actions  have  been  brought 
to  obtain  relief  at  law  or  in  equity  upon 
the  same  cause  of  action,  the  judgment  in 
the  first  action  will  work  an  estoppel  of 
the  plaintiff  and  bar  the  subsequent  action, 
for  the  reason  that  the  presumption  of 
law  is  that  all  the  Issues  which  can  be 
raised  in  the  second  action  were  actually 
heard  and  decided  in  the  first  action,  under 
the  provisions  of  subdivision  18  of  the 
above  section.  —  Leaver  v.  Smith,  47  Cal. 
App.  474,  190  Pac.  1050,  following  doctrine 
in  Phelan  v.  Gardner,  43  Cal.  306;  Parnell 
v.  Hahn,  61  Cal.  132. 

146.  Recital  In  judgment  -a.  Defendants 
notified  —  Presumed    due   publication.   —    In 

court  of  general  jurisdiction,  all  presump- 
tions are,  under  subdivision  16  of  above 
section,  that  it  had  jurisdiction,  and  effect 
of  recital  in  judgment  that  defendants  had 
been  duly  notified  of  suit  by  publication  is 
that  notice  was  properly  published. — Mc- 
Hatton v.  Rhodes,  143  Cal.  275,  76  Pac.  1036, 
1037. 

See,   also,  par.   152,  this  note. 

As  to  Judicial  records,  see  pars.  148-158, 
this   note. 

147.  Summons,  constructive  service  of— 
Presumption. — In  certain  class  of  proceed- 
ings in  rem,  where  property,  or  subject  of 
action,  is  within  territorial  limits  of  state, 
it  may,  by  statutory  provision,  procure 
jurisdiction  of  person  of  nonresident  by 
constructive  service  of  its  process.  The 
court  has  jurisdiction  in  such  case,  pro- 
vided certain  things  are  done.  Notice  must 
be  given  as  provided  by  statutes  of  state. 
The  court  must  determine,  before  giving 
judgment,  that  such  things  have  been  done. 
The  presumption,  in  support  of  judgment  of 
court  of  general  jurisdiction,  is  not  made 
to  depend  upon  way  summons  is  required 
to  be  served. — McHatton  v.  Rhodes,  143  Cal. 
276,  278,  76  Pac.   1086. 

XII.     SUBDIVISION  17. 

• 

148.  As  to  Judicial  records. — A  recital  In 
an  order  appealed  from  that  the  matter 
"came  on  regularly  for  hearing  this  day" 
will  be  presumed  to  be  true. — Schulmeyer 
v.  McAllister,   171  Cal.  340,  158  Pac.   233. 

As  to  presumptions  from  Judicial  records, 

see  pars.  146,  152  this  note. 

140.  Continuance  for  sentence  for  ten 
days   —   Presumed     for     what     purpose.   — 

Where  a  case  is  continued  after  judgment 
for  ten  days,  under  the  provisions  of  sec- 
tion 1191,  Penal  Code,  for  sentence,  and 
there  is  nothing  in  the  record  to  the  con- 
trary it  will  be  presumed  that  such  con- 
tinuance was  for  the  purpose  of  the  pres- 
entation of  a  motion  for  a  new  trial. — 
People  v.  Rhodes,  17  Cal.  App.  791,  121  Pac. 
935. 


150.     Notice   of   probate   of   will— Recital* 
In    order— Presumption    as   to   adjournment. 


3614 


Tit.  II,  CM.  V.J 


PR-SI  MPTION   OF  LAW — JUDGMENT  CONCLUSIVE. 


§1903 


— Where  the  order  admitting  the  will  to 
probate  was  made  upon  a  date  eight 
months  after  the  hearing  was  noticed  and 
the  order  recited  that  the  petition  came  on 
regularly  for  hearing,  and  that  notice  was 
given  as  required  by  law,  it  will  be  pre- 
sumed that  orders  for  the  adjournment  of 
the  hearing  were  made  unless  the  contrary 
affirmatively  appears  from  the  record. — . 
Estate    of  Davis,   151    Cal.    325,   86   Pac.    183. 

151.  Omission  of  notion  for  new  trial 
from   record   on   appeal— Presumption   on. — 

Where  the  bill  of  exceptions  shows  the 
notice  of  intention  and  the  grounds  there- 
for, that  the  cause  came  on  for  hearing, 
both  counsel  were  present,  the  cause  sub- 
mitted, and  the  motion  granted,  and  a  new 
trial  ordered,  an  objection  that  the  order 
was  made  without  an  application  therefor 
is  untenable. — Hovey  v.  Thorp,  17  Cal.  App. 
677,  121  Pac.  303. 

152.  Presumption  from  record  recital*. — 

Where  recitals  in  a  record  show  service 
by  posting,  it  will  not  be  presumed  that 
jurisdiction  was  acquired  by  appearance.— 
Livermore  v.  Ratti.  160  Cal.  461.  89  Pac.  827. 

An  to  presumptions  from  recitals  in  judi- 
cial records*  see  par.  14S,  this  note. 

158.  Presumption  of  law — Support  action 
of  trial  court. — On  appeal  by  a  widow  from 
a  decree  of  distribution  under  a  will,  under 
the  terms  of  which  she  was  compelled  to 
elect  whether  she  would  take  under  the 
will  or  under  the  law,  and  the  decree  was 
in  accordance  with  the  terms  of  the  will 
and  it  is  not  apparent  from  the  record  that 
she  chose  to  take  under  the  law,  it  will 
be  presumed  upon  appeal  that  she  elected 
to  take  under  the  will. — Estate  of  Vogt, 
154  Cal.  512,  98  Pac.  265. 

154.  Presumption  on  appeal— As  to  gen- 
erally.— On  appeal  from  an  order  denying 
a  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence,  where  noth- 
ing to  the  contrary  appears  in  the  record 
it  will  be  presumed  that  the  alleged  newly 
discovered  evidence  was  merely  cumulative, 
or  that  it  would  not  authorize  a  change  in 
the  finding  or  affect  the  judgment  thereon. 
— Union  Lumber  Co.  v.  Webster,  15  Cal. 
App.    166,    113    Pac.   891. 

156.  Where  the  sole  ground  of  a  motion 
for  a  new  trial  was  newly  discovered  evi- 
dence, and  the  motion  rested  solely  upon  an 
affidavit.  If  the  evidence  is  not  in  the  rec- 
ord, it  will  be  presumed  In  support  of  the 
order  that  the  affidavit  contains  no  evi- 
dence inconsistent  with  the  findings,  and 
an  order  denying  the  motion  will  be  sus- 
tained.— Serpiglio  v.  Downing,  |4  Cal.  App. 
684,  112  Pac.  905. 

156.  Same— Hyp©  tmesis  In  support  of  the 
action  of  the  trial  court. — If  the  action  of 
the  trial  court  in  denying  a  motion  for  a 
new  trial  on  the  ground  of  newly  discov- 
ered evidence  can  be  sustained  on  any  hy- 
pothesis that  can   be   drawn   from   the   rec- 


ord, it  will  not  be  disturbed  on  appeal. — 
Union  Lumber  Co.  v.  Webster,  15  Cal.  App. 
166,   113   Pac.   891. 

1ST.     Same    —    Support      of      judgment. — 

Where  there  was  sufficient  evidence  to  sup- 
port the  findings  of  the  trial  court  though 
the  evidence  was  conflicting  as  to  many 
matters,  its  determination  will  be  treated  as 
conclusive  on  appeal. — Martin  v.  Stone.  15 
Cal.   App.  177,   113   Pac.  706. 

157a.  Where  the  defense  to  a  suit  for 
divorce  on  the  ground  of  desertion  is  con- 
donation solicited  within  the  statutory 
period,  a  finding  that  such  solicitation  took 
place  "long  prior  to  the  commencement  or 
the  action"  Is  not  equivalent  to  a  finding 
that  it  took  place  within  the  statutory 
period,  an-d  it  can  not  be  assumed,  in  sup- 
port of  the  judgment,  where  the  only  act 
of  desertion  shown  by  the  record  took 
place  December  8,  1896,  and  the  offer  to 
return  was  made  May  29,  1899,  the  action 
having  been  commenced  a  month  later,  that 
the  finding  referred  to  another,  later  offer, 
made  within  a  year  after  desertion,  proof 
which  is  omitted  from  the  record. — Kusel  v. 
Kusel,  147  Cal.  55,  81  Pac.  297. 


158.  Same — Same— In  support  of  order 
denying  a  motion  for  a  new  trial. — On  an 

appeal  from  such  an  order,  in  the  absence 
of  a  showing  of  error,  it  will  be  presumed 
that  the  trial  court  had  legal  ground  for 
denying  the  motion;  and  when  that  ground 
Is  not  apparent  In  the  record,  and  it  appears 
that  there  was  another  defendant,  whose 
interest  was  adverse,  and  the  record  fails 
to  show  that  she  was  served  with  notice 
of  intention,  or  was  a  party  to  or  took 
any  part  In  the  hearing  of  the  motion,  it 
will  be  presumed  that  the  court  was  with- 
out jurisdiction  on  this  account  to  grant 
the  motion,  and  that  it  was  denied  for  this 
reason. — NUes  v.  Qonsales,  165  Cal.  362,  100 
Pac.  1080. 

XIII.    SUBDIVISION   18. 

An  to  burden  of  proof  to  Invalidate  suf- 
ficient consideration,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed..  S  1615  and  note. 

As  to  effect  of  Judgment  upon  rights  In 
various  cases,  see,  ante,  $1908  and  note. 

As  to  Inference  from  usual  propensities  or 
passions  of  men,  see,  ante,  §  1960  and  note. 


As  to  written  Instrument  presumptive 
evidence  of  consideration,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  9  1614  and  note. 

150.  Administrator— Unaffected  by  cer- 
tain presumptions. — Subdivisions  19  and  20 
of  above  section  do  not  relate  to  dealings  of 
trustee,  to  wit:  an  administrator,  with  the 
trust  fund. — Sanguinetti  v.  Gianelli.  6  Cal. 
Unrep.   489,    61    Pac.    1106,   1107. 

160.  Judgment — Conclusive  as  to  all 
issuea  heard. — Where  cause  of  action  in 
which  Judgment  was  rendered  was  the 
same  as  cause  of  action  in  which  judgment 
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is  pleaded,  and  both  actions  have  been 
brought  to  obtain  relief  at  law,  or  in 
cquijLy,  upon  same  cause  of  action,  last 
action  is  subject  to  estoppel  of  judgment 
in  former  action,  and  judgment,  as  ren- 
dered in  that  action,  is  conclusive  upon  all 
questions'  involved  In  action,  and  upon 
which  it  depends,  or  upon  matters  which, 
under  issues,  might  have  been  litigated  and 
decided  in  case;  and  presumption  of  law 
is,  under  subdivision  18  of  above  section, 
that  all  such  issues  were  actually  heard 
and  decided. — Parnell  v.  Hahn.  61  Cal.  131, 
132;  Benson  v.  Shotwell,  87  Cal.  49,  61,  25 
Pac.  249;  Woolverton  v.  Baker,  98  Cal.  628, 
632,  33  Pac.  731;  Crew  v.  Pratt,  119  Cal.  139, 
149,  51  Pac.  38;  Phelan  v.  Quinn,  130  Cal. 
374,  379,   62  Pac.  623. 

161.  Record— Les;al  presumptions  do  not 
com*  to  aid  of  record  except  as  to  acts  or 
facts  touching  which  record  is  silent. 
Where  record  is  silent  as  to  what  was  done. 
It  will  be  presumed  that  what  ought  to 
have  been  done  was  not  only  done,  but 
rightly  done;  but  when  record  states  what 
was  done,  it  will  not  be  presumed  that 
something  different  was  done. — Hahn  v. 
Kelly,  34   Cal.  391,  407,  94  Am.  Dec.  742. 

XIV.  SUBDIVISION  19. 

Aa  to  administrators  belns;  unaffected  by 
presumptions,  see  par.   169,  this  note. 

162.  Deed— Presumed  placed  In  escrow 
as  per  contract. — In  accordance  with  pre- 
sumption of  subdivision  19  of  above  sec- 
tion that  private  transactions  had  been 
fair  and  regular,  it  must  be  presumed  that 
deed  was  placed  in  escrow,  in  pursuance  of 
terms  of  certain  contract,  in  absence  of 
allegation  to  contrary. — Latin  v.  Hazard, 
85  Cal.   58,   61,   24   Pac.    611. 

163.  Purchase  by  attorney  of  property 
of    client— With    consent,    presumed    fair. — 

Where  attorney  with  consent  and  knowl- 
edge of  his  client  purchased  certificates  of 
sale  of  property  belonging  to  his  client, 
and  there  is  nothing  in  case  to  show  that 
he  purchased  adversely  to  his  client,  there 
was  nothing  unlawful  In  purchase  by  at- 
torney made  in  good  faith  and  with  consent 
of  client,  and  it  can  not  be  presumed  to 
be  in  effect  redemption  by  client,  nor  with 
money  that  client  furnished  to  redeem  with 
intent  to  defraud  creditors,  but,  transac- 
tion being  lawful,  presumption,  under  sub- 
division 19  of  above  section,  would  rather, 
be  that  it  was  both  fair  and  regular  as 
between  attorney  and  client. — Fisher  v. 
Mclnerney,  137  Cal.  28,  34,  92  Am.  St.  Rep. 
69.   69   Pac.   622,  907. 

XV.  SUBDIVISION    20. 

As  to  administrators  belns;  unaffected  by 
presumptions,   see   par.    159,   this   note. 

164.  An  Instrument  passlns;  by  delivery 
— Presumption  as  to. — An  instrument  pass- 
ing by  delivery  will  be  presumed  to  have 
come    into    the    possession    of    the    holder 


before  maturity,  and  if  an  indorsement 
bears  no  date,  the  presumption  Ms  that  it 
was  made  before  the  maturity  of  the  instru- 
ment.— First  Bank  v.  Pennig,  28  Cal.  App. 
267.   161    Pac.    1153. 

165.  Evidence  — Of  ordinary  course  of 
business  as  to  street  lights^— On  trial  of  de- 
fendant on  charge  of  crime  of  robbery, 
witness  having  testified,  without  objection, 
that  he  was  city  electrician,  and  that  he 
knew  of  electric  lights  at  place  designated, 
and  that  no  report  came  in  from  there  at 
certain  time,  and  that  reports  were  not 
made  unless  lights  went  out,  it  was  com- 
petent for  prosecution  to  show  ordinary 
course  of  business  of  city  in  regard  to  its 
lights,  and  their  general  and  usual  condi- 
tion, under  subdivisions  20,  28  and  32  of 
above  section.  As  to  effect  of  evidence, 
that  was  for  Jury  to  determine. — People  v. 
Kelly,   146  Cal.   119,  79   Pac.   846. 

*•*•  "Written  lease— Presumed  to  em-body 
anal  determination  of  parties. — Whole 
course  of  dealing  between  defendant  and 
tenants  indicates  steady  adherence  to  prac- 
tice of  executing  written  leases  to  all  those 
who  cultivate  its  lands,  either  with  or 
without  option  to  purchase.  This  being 
so,  and  a  written  lease,  which  cave  no 
option  to  purchase,  having  in  this  case 
been  executed,  ft  must,  in  absence  of  proof 
of  fraud,  or  mistake,  under  subdivision  20 
of  above  section,  be  deemed  to  embody 
final  determination  of  parties. — Abbott  v. 
The  Sevenfy-six  Land  &  Water  Co.,  101 
Cal.  567,  570,  36  Pac.  1,  2;  Giddings  v.'  The 
Seventy-six  Land  &  Water  Co..  109  Cal 
116,    119,   41    Pac.   788. 

167.  Water-right*— Use  of  water  by  cus- 
tomer without  payment  of  rentals Pre- 
sumption.— In  an  action  to  obtain  a  decree 
restraining  and  prohibiting  a  municipality 
from  discontinuing  plaintiffs  service  of 
free  water,  Which  he  had  theretofore  re- 
ceived out  of  a  water  main  owned  by  the 
municipality  under  claim  of  prescriptive 
title  to  the  use  of  free  water,  and  the  court 
found  that  the  plaintiff's  use  was  open,  no- 
torious, uninterrupted,  and  with  the  knowl- 
edge of  the  defendant  municipality,  but 
that  it  was  not  hostile,  although  the  water 
company  and  the  municipality  acquir- 
ing the  plant  had  acquiesced  in  such  use 
of  the  water  for  forty  years;  on  appeal  it 
was  held  that  under  the  provisions  of  the 
above  section  it  must  be  presumed  that  the 
water  company  and  Its  agents  ascertained 
the  facts  and  did  their  duty  in  relation  to 
the  plaintiff's  free  supply  of  water,  and  also 
that  the  transaction  was  not  a  gratuity 
but  was  based  on  value  received,  and  that 
the  court  must  presume  when  the  water 
company  acquiesced,  for  forty  years  in  the 
plaintiff's  free  use  of  the  water,  such  acqui- 
escence followed  from  a  belief  that  such 
use   was   conformable   to   the   rights   of   the 

plaintiff    to    the    rights    of    his    grantor 

Pringle    v.    City    of    Santa    Cru*.    —    Cal 
App.  — ,  196   Pac.   926. 
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XVI.    SUBDIVISIONS    21,    22. 

A*  to  evidence  of  ordinary  coarse  of  busi- 
ness In  respect  to  street  lights,  see  par.  166, 
this  note. 

168.  Indorsements  —  Presumptive  evi- 
dence of  consideration. — An  indorsement  of 
a  promissory  note  is  itself  presumptive  evi- 
dence of  a  consideration  therefor,  and  also 
of  the  fact  that  the  indorsement  was  made 
at  the  time  and  place  of  the  making;  of 
the  note;  and  the  presumption  may  be  re- 
sorted to  in  aid  of  a  finding;  to  that  effect 
in  an  action  to  recover  on  the  indorse- 
ment, even  though  such  presumption  stands 
alone,  and  is  opposed  by  direct  evidence  to 
the  contrary. — Pacific  Portland  Cement  Co. 
v.  Reinecke,  30  Cal.  App.  601,  168  Pac.  1041. 

160.  Nonsuit— Prima  facie  cause. — In  an 
action  upon  a  promissory  note  the  introduc- 
tion of  the  note  in  evidence  established  a 
prima  facie  cause  was  much  as  such,  intro- 
duction carried  with  it  the  presumption 
that  it  was  given  for  a  valuable  considera- 
tion, and  defendant's  motion  for  nonsuit 
was  properly  denied. — Creditors'  Union  v. 
Lundy.  16  Cal.  App.  669,  117   Pac.   624. 

170.  Note^Non-payment  from  possession. 

— Introduction  of  a  note  sued  upon  and 
the  presumption  raised  by  above  section  is 
sufficient  as  a  prima  facie  showing:  of  con- 
sideration the  burden  of  overcoming:  which 
is  thereby  put  upon  the  party  disputing:  it. 
— Ruth  v.  Krone.  10  Cal.  App.  770,  772,  103 
Pac.  960. 

171.  Want  of  consideration  —  To  be 
sa«'Wn  asjalnst  presumption. — Plaintiff 
proved  signature  of  deceased  to  note,  intro- 
duced it  in  evidence,  proved  due  presenta- 
tion thereof  as  claim  against  estate,  rejec- 
tion of  claim,  and  rested.  This  made  prima 
facie  case.  The  want  .of  consideration 
thereafter  became  an  affirmative  defense, 
burden  of  which  rested  upon  defendant 
under  subdivision  21  of  above  section. — 
Thompson  v.  Thompson,  140  Cal.  545,  546, 
74  Pac.  21. 

XVII.    SUBDIVISION    24. 


172.  Estates  of  decedents— Presentation 
of  claim— Mailing-  to  representative— Pre- 
sumption of  receipt. — In  a  case  in  which  a 
claim  against  the  estate  of  decedent  based 
upon  a  promissory  note  attached  to  which 
was  a  copy  of  the  promissory  ntote,  to- 
gether with  all  the  indorsements  thereon, 
is  duly  mailed  in  a  letter  to  the  adminis- 
tratrix, the  administratrix  is  presumed  to 
have  duly  received  it  in  the  regular  course, 
under  the  provisions  of  subdivision  24  of 
the  above  section. — Sime  v.  Hunter,  —  Cal. 
App.   — .    195    Pac.    936. 

178.  Letter  out  of  state— Presumption  as 
to,  and  secondary  proof  of  contents. — Under 
provisions  of  subdivision  24  of  above  sec- 
tion there  is  presumption  that  letter  duly 
directed  and  mailed  was  received  in  regu- 
lar course  of  mall;  and  letter  that  is  beyond 
territory  of  state  is,  within  meaning  of 
statute  "lost,"  so  as  to  allow  secondary 
C.  C.  P.— 227  3*17 


proof  of  its  contents. — Zellerbach  v.  Allen- 
berg:,  99  Cal.  67,  73,  33  Pac.  786.  See  Dwyer 
v.  Salt  Lake  City  C.  Mfg\  Co.,  14  Utah  339, 
343,  47  Pac.  311. 

174.  Presumption  overcome  Jury  deter- 
mines.— In  an  action  on  an  account,  instruc- 
tion to  Jury,  that  "a  letter  duly  directed, 
stamped  and  mailed  is  presumed  to  have 
been  received  in  regular  course  of  mail," 
did  not  convey  to  jury  meaning-  "that  they 
were  to  accept  as  fact  that  letter  had 
been  received."  Instruction  is  not  suscep- 
tible of  this  meaning:.  It  is  in  form  of 
statute,  subdivision  24  of  above  section,  and 
if  defendant  would  have  had  jury  deter- 
mine whether  presumption  had  been  over- 
come by  evidence  on  his  part,  he  should 
have  requested  instruction  to  that  effect. — 
Grand  v.  Dreyfus,  122  Cal.  58.  62  Pac.  1074. 
1076,    54    Pac.    389. 

175.  Same— Receipt  of  letter,  not  con- 
elusive. — While  subdivision  24  of  above  sec- 
tion declares  presumption  to  be  "that  letter 
duly  directed  and  mailed  was  received  in 
regular  course  of  the  mail,"  still  that  pre- 
sumption is  one  of  fact,  and  not  conclu- 
sive, but  disputable. — Grade  v.  Mariposa 
County,   132   Cal.   75,   76,    64   Pac.   117. 

176.  Telenjram  sent— -Is  presumably  re- 
ceived.— In  specification  of  errors,  appellant 
assigned  admission  of  telegram,  upon  ob- 
jections, which  were  not  made  at  time  it 
was  offered,  and,  although  defendant  stated 
to  the  court  that  he  intended  to  show  that 
telegram  sent  had  been  received,  it  was 
not  necessary  that  any  direct  evidence  of 
its  receipt  should  be  given.  Rule  has 
long:  been  settled  and  Is  made  statutory 
in  this  state  by  subdivision  24  of  above 
section,  "that  a  letter  duly  directed  and 
mailed  was  received  in  the  regular  course  of 
the  mail."  Same  has  been  extended  to  tele- 
grams.— Eppinger  v.  Scott,  112  Cal.  369, 
371,  63  Am.  St.  Rep.  220,  42  Pac.  301,  44  Pac. 
723. 

See  note  68  Am.  St.  Rep.  596. 

177.  Same— But  receipt  may  be  dis- 
proved^— Presumption  that  letter  or  tele- 
gram, duly  directed  and  mailed,  was 
received  in  regular  course  of  mail  or  busi- 
ness, according-  to  subdivision  24  of  above 
section,  is  one  of  fact,  and  is  entitled  to 
more  or  less  weight,  according:  to  circum- 
stances under  which  telegram  or  letter  was 
sent,  but  its  receipt  may  be  disproved;  but 
fact  that  it  was  sent  Is  admissible  in  evi- 
dence, and  tends  to  show  that  it  was 
received. — Eppinger  v.  Scott,  112  Cal.  369, 
371,  63  Am.  St.  Rep.  220,  42  Pac.  301,  44  Pac. 
723;  Grade  v.  Mariposa  County,  132  Cal.  75. 
64   Pac.   117. 


XVIII.    SUBDIVISION    25. 

As    to    evidence    to    Identify    person,    see 

note  6  L.  R.  A.  33. 


17a     Acknowledgment     void  —  Mortage 
the  notary — Presumption  as  to.— Where  one 

Murphy  executed  to  W.  H.  Lee,  a  mortgage, 
and    acknowledged    it    before    W.    H.    Lee 
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notary  public,  name  of  mortgagee  and  of 
notary  being  Identical,  mortgage  was  there- 
fore not  entitled  to  record,  and  is  to  be 
deemed  not  recorded. — Lee  v.  Murphy,  119 
Cal.    364,   36£,   61   Pac.   649,   966. 

179.  Where  mortgage  was  between  two 
residents  of  same  county,  was  executed  and 
acknowledged  in  that  county,  and  names 
on  face  of  instrument  were  same,  this  was 
prima  facie  evidence  that  names  related 
respectively  to  same  persons. — Lee  v.  Mur- 
phy. 119  Cal.  364,  369,  61  Pac.  649,  966. 

180.  Burden  of  proof-— Shifted  by  pre- 
sumption.— Presumption  arising  from  iden- 
tity of  name  is,  of  course,  rebuttable,  but 
it  is  sufficient  to  shift  burden  of  proof  to 
other  side. — Estate  of  Williams,  128  Cal. 
662,  666,   61   Pac.   670. 

181.  Burning  obc'i  own  property— Not 
arson  where  nnoccnpled. — Indictment  for 
arson  charging  that  "said  William  W.  de 
Winton  on,"  etc.,  at,  etc.,  "did  wilfully,  ma- 
liciously and  feloniously  in  night-time  set 
tire  to  and  burn  building,  namely  a  house 
then  situate,"  etc.,  "the  property  of  Wil- 
liam de  Winton,  with  the  malicious,  wilful 
and  felonious  Intent  then  and  there  to  de- 
stroy said  building,"  does  not  charge  arson. 
It  describes  building  as  property  of  defend- 
ant, giving  effect  to  presumption  which  in 
law  arises,  under  subdivision  26  of  above 
section,  of  identity  of  person  from  identity 
of  name,  and  charges  defendant  with  burn- 
ing of  his  own  building,  failing  to  aver  its 
occupancy  or  possession  by  any  one,  and, 
being  so  silent,  presumption  is  that  it  was 
in  possession  and  occupancy  of  owner. — 
People  v.  de  Winton,  113  Cal.  403,  406,  64 
Am.  St.  Rep.  367,  361,  33  L.  R.  A.  374,  46 
Pac.  708.  See  Lipschitz  v.  People,  26  Cal. 
267. 

182.  Deed  delivered — Presumed  held  by 
parties  named. — In  action  to  quiet  title 
where  plaintiff  deraigned  title  through 
deed  from  Dougherty  to  one  Tannian,  de- 
fendant moved  for  judgment  for  nonsuit 
upon  ground  that  there  was  no  proof  of 
delivery  of  deed  from  defendant,  Dough- 
erty, to  Tannian.  But  possession  of  deed 
by  grantee  named  is  prima  facie  evidence 
of  its  delivery,  and  John  Dougherty,  who 
executed  deed,  is  presumed,  under  subdi- 
vision 26  of  above  section,  to  be  John 
Dougherty  who  is  defendant  in  cause,  upon 
theory  that  identity  of  person  is  presumed 
from  identity  of  name. — Ward  v.  Dough- 
erty, 76  Cal.  240,  242,  7  Am.  St.  Rep.  161, 
155,  17  Pac.   193. 

183.  Identity  from  name— Deduction  di- 
rected by  law. — Identity  of  person  is  deduc- 
tion which  the  law,  under  subdivision  25  of 
above  section,  expressly  directs  should  be 
made  from  identity  of  name. — Thompson  v. 
Monrow,  1  Cal.  428;  People  v.  Thompson, 
28  Cal.  214,  219;  Lee  v.  Murphy,  119  Cal. 
364,   368,    51    Pac.   549,    955. 

184.  Where  witness  testifies  as  to  per- 
forming autopsy  upon  one  A,  it  will  be  pre- 
sumed  in    the   absence   of   any    showing    to 


the  contrary  that  it  Is  the  same  A,  alleged 
to  have  been  killed  by  the  defendant. — 
People  v.  Mullen,  7  Cal.  App.  547,  548,  94 
Pac.   867. 

185.  Evidence  that  two  men  bearing  the 
same  surname  called  each  other  brother, 
that  each  spoke  to  the  other  by  his  first 
name  and  that  their  conversation  and  con- 
duct indicated  relationship  and  was  con- 
sistent with  the  fact  that  they  were  broth- 
ers suffices  to  establish  the  fact  of  such 
relationship.  The  presumptions  of  legit- 
imacy and  from  the  identity  of  name  sup- 
plies the  fact  that  they  were  legitimate 
children  of  the  same  father. — Estate  of 
Hartman,   167   Cal.   206,  209,  107  Pac.   105. 

186.  Same — Idem  sonans. — Identity  of 
person  Is  presumed  from  identity  of  names, 
and  where  names  are  of  similar  sound 
although  differently  spelled,  the  rule  of 
idem  sonans  applies,  as  "Christe"  for 
"Krlste"  and  "Perkacin"  for  "Prkachin." 
and  a  record  of  the  first  is  prima  facie 
evidence  of  the  identity  of  the  second. — 
Kriste  v.  International,  etc.,  Bank,  17  Cal. 
App.   305,   119   Pac.   666. 

187.  The  name  Dimetra  may  be  said  to 
mean  the  name  Demetra  and  falls  within 
the  rule  of  idem  sonans,  and  this  subdivi- 
sion is  then  applicable. — Bruschi  y.  Cooper, 
30  Cal.  Ap.  682,  169  Pac.  728. 

188.  Name  of  person  la  will — Identifies 
legatee. — There  was  record  of  evidence  of 
the  marriage  of  witness  Avilla  to  William 
F.  Williams,  and  it  was  entirely  compe- 
tent for  her  to  testify  that  her  husband  so 
wrote  his  name,  but  that  his  full  name 
was  William  Frederick  Williams.  The 
identity  of  the  name  of  petitioner's  father, 
William  Frederick  Williams,  with  that 
named  in  will,  was,  under  subdivision  25 
of  above  section,  prima  facie  proof  that  he 
was  William  Frederick  Williams  named  in 
it. — Estate  of  Williams,  128  Cal.  562,  556, 
61    Pac.    670. 

189.  No  Injury— -Failure  to  charge  pre- 
sumption only  prima  fade. — On  preliminary 
examination  witness  deposed  that  offense 
had  been  committed  by  person  of  same 
name,  and  court  charged,  under  subdivision 
25  of  above  section,  that  identity  of  per- 
sons is  presumed  from  identity  of  name. 
It  is  true  that  that  presumption  is  dis- 
putable' and  may  be  controverted  by  other 
evidence;  but  where  defendant  introduced 
no  evidence  to  overcome  it,  no  injury  could 
have  accrued  to  him  by  omission  of  court 
to  add  that  identity  of  name  only  cre- 
ated presumption,  prima  facie. — People  v. 
Riley,  75  Cal.  98,  100.  16  Pac.  544. 

190.  Person  signing  name  ander  power— 
Presumption  an  to  Identity. — In  a  transac- 
tion, person  signing  power  of  attorney 
signed  as  his  name  name  appearing  in 
certificate  as  name  of  person  to  whom 
certificate  had  been  issued.  There  has 
never  been  any  claim  to  effect  that  person 
so  signing  did  not  sign  his  true  name. 
Identity  of  person   is,  under  subdivision   25 
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of  above  section,  presumed  from  identity 
of  name,  and  it  must,  therefore,  be  pre- 
sumed that  person  signing  power  of  attor- 
ney was  person  named  In  certificate  as 
original  owner  of  claim. — Bickerdlke  v. 
State,   144   Cal.   698,   701,    78    Pac.   277. 

101.  Testimony  as  to  Mmf«— Premmp- 
tlon  of  Identity-  of  person. — On  appeal  from 
verdict  of  guilty,  it  was  claimed  that  there 
was  not  sufficient  evidence  to  show  that 
defendant  Frank  Rolfe  was  same  party 
convicted  in  San  Mateo  county  under  name 
of  "Prank  Rollins";  but  evidence  very 
clearly  shows  that  he  was.  Witness,  Charles 
Aull,  testified  that  he  was  an  officer  of  the 
state's  prison  at  San  Quentin  from  the 
year  1877  to  latter  part  of  1881.  that  dur- 
ing: whole  of  that  period,  defendant  was 
inmate  of  prison,  and  was  known  by  name 
of  Frank  Rollins  among:  officers,  as  well  as 
upon  records  of  that  institution,  and  under 
subdivision  26  of  above  section,  Identity 
of  person  is  presumed  from  identity  of 
name. — People  v.  Rolfe,  61  Cal.  540,  643; 
People  v.  Hettick,  126  Cal.  425,  428,  68  Pac. 
918.  See  Dunn  v.  State,  58  Neb.  807,  810,  79 
N.  W.  719. 

XIX.    SUBDIVISION  26. 

An  to  presumption  of  death  artslnn;  from 
absence  of  husband,  see  note  64  Am.  St. 
Rep.  868. 

102.  Absence  for  seven  years— Presarap- 
tion  of  death  arises,  if  unheard  of  during: 
that  time. — Ashbury  v.  Sanders,  8  CaL  62, 
65. 

Aa  to  presumption  of  death  from  absence, 

see  notes  2  L.  R.  A.   (N.  S.)  809,  28  L».  R.  A. 
(N.  S.)   178;  L.  R.  A.  1916B.  729,  740. 

193.  Under  the  provisions  of  subdivi- 
sion 26  of  the  above  section  there  is  a 
presumption  that  a  person  not  heard  from 
in  seven  years  is  dead;  but  this  presump- 
tion of  death  deduced  by  the  law  from  the 
fact  that  a  person  has  not  been  heard  from 
in  seven  years,  does  not  arise  until  the 
expiration  of  seven  years,  "unless  there 
are  circumstances  in  evidence  to  quicken 
the  time." — Solomon  v.  Redona,  —  Cal.  App. 
— ,  198  Pac.  643,  approving  the  doctrine  In 
Burr  v.  Sim,  4  Whart.  (Pa.)  150,  33  Am. 
Dec.   50. 

194.  Some  of  the  decisions  of  the  su- 
preme court  of  this  state  lend  color  to  the 
view  that  the  rule  in  this  state  is.  that. 
In  the  absence  of  any  evidence  tending  to 
fix  the  time  of  death  during  the  seven 
years'  absence,  the  person  unheard  of  is 
presumed  to  be  alive  until  the  expiration 
of  the  seven  years. — Ashbury  v.  Sanders, 
8  Cal.  62,  68  Am.  Dec.  300;  Western  Grain 
&  Sugar  Products  Co.  v.  Pillsbury,  173  Cal. 
135,  138,  159  Pac.  423;  Solomon  v.  Redona, 
—  Cal.  App.  — ,  198  Pac.  643. 


interval.  —  Benjamin  v.  District  Grand 
Lodge  No.  4,  I.  O.  B.  B.,  171  Cal.  260,  152 
Pac.    731. 

106.  Circumstances  to  shorten  time— Un- 
npeclfled. — It  is.  uniformly  held  that  pre- 
sumption of  death  does  not  arise  under 
that  provision  until  expiration  of  time 
stated,  "unless  there  are  circumstances  in 
evidence  to  quicken  the  time."  As  to  what 
circumstances  will  "quicken  the  time"  so 
as  to  raise  presumption  of  death  before 
expiration  of  statutory  period,  no  specific 
statement  can  be  made  that  will  apply  to 
all  cases. — Rogers  v.  Manhattan  Life  Ins. 
Co.,  138  Cal.  285.  289,  71  Pac.  348.  See 
Burr  v.  Sim,  4  Whart.  (Pa.)  150,  83  Am. 
Dec.   50. 

Aa  to  snnlctency  of  facts  to  raise  a  pre- 
sumption a  presumption  of  death.  In  case 
of   absence  for  leaa   than  seven  years,  see 

note   Ann.  Cas.  1916B,  67. 

197.     Same— Contact  with  specific  peril. — 

The  presumption  of  death  must  run  only 
from  termination  of  period  mentioned  unless 
there  were  circumstances  given  in  evidence 
tc  quicken  time,  which  is  case  when  there 
is  evidence  that  Individual  was  at  some 
particular  time  in  contact  with  specific 
peril. — Ashbury    v.    Sanders,    8    Cal.    62,    66. 


198.  Same— Same— Rendering;  death  more 
probable. — The  presumption  may  be  rebutted 
by  any  circumstance  or  combination  of  cir- 
cumstances that  may  render  death  more 
probable  than  continuance  of  life. — Rogers 
v.  Manhattan  Life  Ins.  Co.,  138  Cal.  285,  289, 
71   Pac.   848. 


199.  Death— Not  to  be  presumed  after 
Ave  years,  only. — After  an  absence  by  wife 
from  home  for  period  of  five  years  there 
is  no  presumption  of  her  death  in  absence 
of  any  report  or  proof  to  that  effect. — 
Estate  of  Richards,  133  Cal.  524.  628,  66  Pac. 
1034. 

200.  Same  —  Not  presumed  nntll  after 
aeven  years. — Among  disputable  presump- 
tions enumerated  in  above  section  is  follow- 
ing, under  subdivision  26  of  above  section, 
"that  a  person  not  heard  from  in  seven 
years  is  dead."  It  is  uniformly  held  that 
presumption  of  death  does  not  arise  under 
that  provision  until  expiration  of  time 
stated,  unless  there  are  circumstances  in 
evidence  to  quicken  time. — Rogers  v.  Man- 
hattan Life  Ins.  Co.,  138  Cal.  286,  289,  71 
Pac.  348. 


195.  Same— Presumption  doea  not 
date  of  death. — The  presumption  does  not 
fix  the  date  of  death  at  any  particular 
time,   but  merely  at  some  time  during  the 


201.     Same  —  Overcome      by      evidence.— 

There  is  no  presumption  of  law  that  life 
will  not  continue  for  any  period,  however 
long.  But  juries  are  justified  In  presuming 
as  fact  that  person  is  dead  who  has  not 
been  heard  from  for  seven  years.  Under 
subdivision  26  of  above  section  jury  is 
bound  to  presume  that  person  not  heard 
from  In  seven  years  is  dead.  But  this  pre- 
sumption Is  disputable,  and  may.  In  its 
turn,  like  the  presumption  of  continued 
life,  be  overcome  by  other  evidence. — Peo- 
ple v.   Stokes,   71   Cal.  263,   267,  12  Pac.  71; 
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Atchison  T.  &  S.  F.  R.  Co.,  153  Cal.  496, 
17  L.  R.  A.  (N.  S.)  428,  96  Pac.  898;  Petttt 
v.  Forsythe,   16  Cal.  App.  149,  113  Pac.  892. 

241.  Red-Light  Abatement  Act — Use  of 
place  antil  riven  date  —  Presumption  of 
continuance  — .  Rebuttal. — In  a  prosecution 
under  the  Red-Light  Abatement  Act  for 
the  purpose  of  abating:  a  nuisance  existing: 
in  a  given  house  from  proof  that  the  house 
in  question  was  used  for  Immoral  pur- 
poses as  late  as  a  given  date,  and  that 
there  was  a  course  of  such  conduct  up  to 
that  time,  the  presumption  would  follow, 
under  the  provisions  of  subdivision  32  of 
the  above  section,  that  the  condition  con- 
tinued to  exist  as  long;  as  is  usual  for 
things  or  conditions  of  such  nature,  this 
presumption  being:  overcome  only  by  suffi- 
cient evidence  that  the  condition  had 
changed. — People  v.  Macy,  43  Cal.  App.  479, 
184   Pac.   1008. 

See,  also,   par.   234,   this   note. 

242.  Rule  mm  to  purchase  of  land  from 
regents—  Presumed  to  continue.  —  Under 
subdivision  32  of  above  section,  a  rule  of 
law,  concerning  application  for  purchase 
of  land  from  board  of  regents  of  uni- 
versity, once  established,  is  presumed  to 
continue  in  force  until  repealed  or  changed. 
—White  v.  Douglass,  71  Cal.  115,  121,  11  Pac. 
860. 

243.  Rule  of  presumption. — The  rule  of 
presumption  as  to  the  continuance  of  facts 
once  shown  to  exist  declares  merely  a  rule 
of  evidence,  and  has  no  application  to  the 
statement  of  facts  in  a  pleading. — Herzog 
v.  Atchison  T.  &  S.  F.  R.  Co.,  153  Cal.  501, 
95  Pac.   898. 

244.  Will— Possession  of  by  decedent  be- 
fore death— Not  to  be  found— Presumption 
of  destruction  by  decedent. — In  a  case  in 
which  a  will  was  last  seen  and  known  to 
have  been  in  the  possession  of  decedent 
seventy-five  days  before  his  death,  but 
which  will  can  not  be  found  after  his  death, 
the  will  is  presumed  to  have  been  de- 
stroyed by  him  with  an  intention  of  revok- 
ing it,  since  the  law  always  presumes  in 
favor  of  the  innocence  of  an  act,  and  any 
other  inference  would  involve  a  finding  of 
a  wrongful  or  fraudulent  destruction  of 
the  will  by  a  third  person. — Estate  of 
Swetman,  186  Cal.  27,  196  Pac.  918,  approv- 
ing the  doctrine  in  Estate  of  Keene,  189 
Mich.  97,  Ann.  Cas.  1918E,  367,  155  N.  W. 
514;  Matter  of  Cunnion,  201  N.  Y.  123,  126, 
Ann.  Cas.  1912A,  834,  94  N.  E.  648;  In  re 
Miller's  Will,  49  Oreg.  452,  124  Am.  St.  Rep. 
1051,  14  Ann.  Cas.  277,  90  Pac.  1002,  1004; 
Rape  v.  Cochran,  —  Tex.  Civ.  App.  — ,  217 
S.   W.   250. 


XXIII.    SUBDIVISIONS  33,  34. 

As  to  presumption  of  genuineness  of 
ancient  deeds,  see   note   9   Am.  St.   Rep.   302. 

As  to  proof  of  foreljrn  laws,  see  notes  4 
L.    R.   A.   41;    25   L.    R.    A.    449. 

245.  Ancient  documents— Rule  Imports 
genuineness  only. — Rule  as  to  ancient  docu- 


ments, subdivision  34  of  above  section,  does 
not  import  verity  to  recitals  contained  in 
these  instruments.  The  documents  them- 
selves are  presumed  to  be  genuine,  and 
rule  has  no  further  effect. — Gwin  v  Cale- 
garis,  139  Cal.  384,  389,  73   Pac.  851. 

246.  'Warehouse  receipts — Not  presum- 
ably negotiable. — The  act  (Stats.  1873.  p. 
949),  contemplates  two  classes  of  ware- 
house receipts,  to  wit:  1,  negotiable;  and  3, 
non-negotiable;  and,  in  case  of  latter  class, 
warehouseman  may  deliver  goods  upon 
written  order  of  person  to  whom  receipt 
is  issued,  and,  in  former  case,  he  can  deliver 
goods  only  upon  presentation  of  receipt 
and  indorsement  thereon  of  the  goods  de- 
livered. It  can  not  be  presumed,  under  sub- 
division 33  of  above  section,  that  receipt 
was  negotiable,  but  implication  is  that  it 
was  non-negotiable,  where  an  order  is 
given  upon  warehouseman  by  owner  of  re- 
ceipt.— Goldstone  v.  Merchants*  Ice  &  Cold 
Storage  Co.,  123  Cal.  626,  631,  56  Pac.  776. 

XXIV.     SUBDIVISION    39. 


247.  Consideration— Clause  in  deed  may 
be  explained. — The  consideration  clause  in 
a  deed  call  be  explained  by  parol  proof. — 
Bennett  v.  Solomon,  6  CaL  134,  137;  Irvine 
v.  McKeon,  23  Cal.  472,  476;  Rhine  v.  Ellen, 
36  Cal.  362,  369;  Sparrow  v.  Rhoades,  76 
Cal.  208,  211,  18  Pac.  245;  Grimmer  v.  Carl- 
ton,  93   Cal.   189,   192,   28   Pac.   1043. 

248.  Same— Need  not  be  recited  In  con- 
tract of  aale. — Contract  of  sale  must  show 
who  are  contracting  parties  and  subject- 
matter  transferred.  These  are  essential, 
but  it  need  not  mention  date  or  price  paid 
as  condition  of  transfer. — De  Merle  v. 
Mathews,    26   Cal.    465,   470. 

240.  Same — Need  not  be  recited  In  deed, 
under  Mexican  law. — Under  Mexican  law 
deed  was  not  void  because  it  did  not  recite 
price  or  consideration. — Havens  v.  Dale,  18 
Cal.  359,  366;  De  Merle  v.  Mathews,  26  Cal. 
455,  469;  Schmitt  v.  Giovanari,  43  Cal.  617. 
624. 

250.  Same— Stay-bond,  presumption  con- 
troverted.— In  action  against  sureties  on 
undertaking  given  to  secure  stay  of  pro- 
ceeding on  appeal  from  decree  of  distri- 
bution, defendants  pleaded  in  defense  want 
of  consideration.  Want  of  consideration 
arises  from  fact  that  the  undertaking  did 
not  secure  stay  of  decree,  if  there  were 
one,  and  that  there  is  good  and  sufficient 
consideration  for  instrument  in  writing  is 
expressly  made  disputable  presumption  un- 
der subdivision  39  of  above  section,  which 
may    be    controverted    by    other    evidence. 

Judgment  against  sureties   was   reversed. 

Estate    of    Kennedy,    129    Cal.    384.    388,    62 
Pac.   64. 


251.     Same— Want   of,  burden   of  proof. 

In  action  for  partition  of  tract  of  land, 
respondent  introduced  in  evidence  deed 
made  to  her.  This  deed  was,  under  subdi- 
vision 39  of  above  section,  presumptive  evi- 
dence of  valuable  consideration,  and  bur- 
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den  of  showing:  want  of  consideration  was 
then  <ast  upon  appellant,  who  was  seek- 
ing; to  invalidate  deed  as  absolute  convey- 
ance.— Blair  v.  Squire,  59     Cal.  211,  212. 

262.  Peed  Good,  though  bo  considera- 
tion expressed. — Deed  is  good  and  operative 
deed  notwithstanding:  no  consideration  is 
expressed  in  it,  and  it  passes  legal  title  of 
property,  whether  it  is  made  to  hinder  or 
delay  creditors  or  not. — Goad  v.  Moulton, 
67  Cal.  636,  639,  8  Pac.  63;  Martin  v.  Spli- 
valo,  69  Cal.  611,  614,  11  Pac.  484;  Brlson  v. 
Brison,  75  Cal.  625,  532,  17  Pac.  689. 

253.  Fraud— Not  presumed  from  want  of 
confederation. — There  is  no  conclusion  of 
fraud  springing-  from  want  of  consideration 
in  deed  which  will  enable  stranger  to  at- 
tack it;  and  although  it  is  circumstance, 
among:  others,  from  which  fraud  may  be 
inferred. — Gillan  v.  Metcalf,  7  Cal.  137,  189. 

XXV.    SUBDIVISION    40. 

284.     Death—Time  of  and  survivorship* — 

The  meaning:  of  the  statute  in  speaking:  of 
circumstances  from  which  it  can  be  in- 
ferred as  to  who  died  first  is  that  there 
must  be  evidence  relating:  to  the  death, 
to  the  calamity,  to  the  particular  facts 
which  would  justify  a  court  or  a  Jury  in 
finding:  the  fact  as  to  who  died  first.  It 
does  not  mean  circumstances  which  would 
'  show  or  which  would  tend  to  show  prop- 
erly that  one  died  before  the  other.  If 
the  matter  is  left  to  probability,  then  the 
statute  settles  the  presumption.  If  it  is 
claimed  that  one  of  the  parties  died  before 
the  other,  it  must  be  shown  that  such  was 
the  fact,  and  the  statute  merely  means 
that  such  fact  may  be  proved  like  any 
other  fact  by  circumstantial  evidence.  Cir- 
cumstances from  which  the  fact  may  be 
inferred  must  mean  by  inferences  which 
are  rational  conclusions  from  the  facts 
proved. — Grand  Lodge  A.  O.  U.  W.  v.  Miller, 
8  Cal.   App.   25,   28,   96   Pac.   22. 

255.  Husband— Presumed  survivor  In  ca- 
lamity, when. — Where  it  appeared  from 
evidence  that  both  husband  and  wife  were 
between  age  of  fifteen  and  sixty,  and  had 
both  perished  in  same  calamity — for  the 
murder  perpetrated  as   it   appeared   was   a 


calamity  within  the  meaning:  of  above  sec- 
tion, as  much  so  as  would  a  shipwreck 
or  a  battle — and  court  found  there  were 
no  particular  circumstances  from  which  it 
could  infer  who  died  first,  court,  in  finding: 
that  husband  survived  wife,  did  not  err 
under  the  presumption  authorized  by  above 
section,  subdivision  40. — Hollister  v.  Cor- 
dero,  76  Cal.  649,  652,  18  Pac.  855. 

25*.  Probate  system— Statute  of  pre- 
sumption*.— As  applied  to  the  California 
probate  system  the  statute  of  presump- 
tions takes  the  place  of  the  rule  of  the 
common  law  to  the  extent  that  where  two 
persons  are  killed  by  the  same  calamity 
the  question  of  survivorship,  as  it  affects 
the  distribution  of  the  estate  of  a  deceased 
person  under  that  system,  must  be  deter- 
mined by  a  preponderance  of  evidence. — 
Estate  of  Loucks,  160  Cal.  553,  117  Pac.  673. 

287.  Survivorship— Evidence  admissible 
to  show. — A  man  of  about  age  of  forty-six 
years,  and  his  wife,  with  two  children,  per- 
ished in  the  same  fire.  Paragraph  4  of  sub- 
division 40  of  above  section  provides  that 
"when  two  persons  perish  in  the  same  ca- 
lamity, and  it  is  not  shown  who  dies  first, 
and  there  are  no  particular  circumstances 
from  which  it  can  be  inferred,  survivorship 
Is  presumed  from  the  probabilities  resulting 
from  the  strength,  age,  sex,  according  to 
certain  rules,  one  of  which  is:  If  both 
be  over  fifteen  years  and  under  sixty,  and 
sexes  be  different,  male  is  presumed  to 
have  survived,"  and,  where  administrator 
of  deceased's  wife's  estate  attempted  to 
set  aside  probate  of  her  husband's  will, 
it  was  error  to  refuse  evidence  upon  ques- 
tion of  survivorship. — Sanders  v.  SImclch, 
65   Cal.    50,    54,    2    Pac.    741. 

See  notes  91  Am.  Dec.  529;  92  Am.  Dec. 
707. 

268.  Same — And  heirship.— The  institu- 
tion of  proceedings  to  determine  heirship 
can  not  influence  the  determination  of  the 
question  of  survivorship  where  two  per- 
sons are  killed  by  the  same  calamity,  but 
such  question  must  be  determined  by  a  pre- 
ponderance of  evidence,  as  herein  provided. 
— Estate  of  Loucks,  160  Cal.  564,  117  Pac 
673. 
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CHAPTER  VI. 

INDISPENSABLE  EVIDENCE. 

1 1967.     Indispensable  evidence,  what.  1 1972.    Last  section  not  to  extend  to  certain 

|  1968.     To  prove  perjury  and  treason,  more                         cases.                                                # 

than  one  witness  required.  1 1973.     Agreement  not  in  writing,  when  m- 

§  1969.     Will  to  be  in  writing.  valid. 

§  1970.     Will,  how  revoked.  S  1974.    ^presentation  of  credit  by  writing. 

$  1971.     Transfer  of  real  property  to  be  in 

writing. 

§1967.    INDISPENSABLE  EVIDENCE,  WHAT.    The  law  makes  certain 
evidence  necessary  to  the  validity  of  particular  acts,  or  the  proof  of  particular 

facts. 

History:    Enacted  March  11,  1872. 


1.     Sufficiency   of   evidence  —  Determined  It  is  submitted. — Wallace  v.  Sisson,  114  Cal. 

an  a  fact.— Whether  evidence  Is  sufficient  to  42,    46,    45    Pac.    1000;    Estate    of   Scott,    128 

establish    fact    Is    question    of    fact    which  Cal.   57,   66,  60  Pac.   527. 
must   be   determined  by   tribunal   to   which 

§  1968.  TO  PROVE  PEBJUBY  AND  TREASON,  MORE  THAN  ONE  WIT- 
NESS REQUIRED.  Perjury  and  treason  must  be  proved  by  testimony  of 
more  than  one  witness.  Treason  by  the  testimony  of  two  witnesses  to  the 
same  overt  act ;  and  perjury  by  the  testimony  of  two  witnesses,  or  one  witness 
and  corroborating  circumstances. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  251,  held  uncon- 
stitutional, see  history,  §  5  ante. 

PERJURY    AND    TREASON  —  TWO    OR      16.  Word  "  strong '  '—Improper  before  "cor- 
MORE  WITNESSES  NECESSARY.  roborating. ' ' 

1.  Evidence-Direct-Only  as  to  falsity,  in      17.  Words  »  so  help  me  God  "-Merely  pledge. 

perjury.  1.     Evidence — Direct— Only   an   to  falsity. 

2.  Same — Must  be  corroborated.  In  pcrjnry. — The  rule  laid  down  in  this  sec- 

_  a  j-  .  *   ^»_«k,*««        tion    requiring    direct    evidence    in    perjury 

3.  Same  -  Same  -  Sufficiency  of  eorrobora-      casM    means    that    there    mus{    be    dlrect 

tion.  m         evidence    only    as    to    falsity    of    testimony 

4.  Same — Positive,  and  more  than  one  wit-      charged   to   be  perjury. — People   v.   Rodley, 

ness.  131  Cal.  240,  257,  63  Pac.  351. 

5.  Same — Same — Accomplice  may  be  the  one  2.     Same— Mast    be    corroborated. — There 

witness.  is  positive  rule  of  law  that  direct  evidence 

6    Same  -  Same  —  Same  —  Credit  of  accom-  of  one   witness   in   perjury   cases   must   al- 

,.        -      -in rv  ways    be    corroborated    to    warrant    convic- 

pnee,  ior  jury.  tion.— People    v.    Rodley,    131    Cal.    240,    257, 

7.  Falsity    of    statements  —  Shown    by    wit-  63  Pac    351 

ness  and  circumstances.  a     San,e—Snme— SnffldencT    of    oorrobo- 

8.  Indictment— Not   aided   by   presumptions.      rmtion.— As     to     generally.— See     People    v. 

9.  Irregularities  in  proceeding — Do  not  pre-      Smith,  3   Cal.   App.   68,   84   Pac.   452. 

vent  perjury  in  witness.  4.     «ame — Positive,    and    more    than    one 

10.  Oath  administered  by  one  authorized.  ivftnesa. — Rule    as    to    proof    in    trials    for 

11.  Omission  of  "so  help  you  God"  from  oath       perjury  is  different,  as  to  kind  of  evidence, 

Merely  formal.  as   compared   with    great   majority   of   vio- 

tft    t»     •         •  u  *       xt       ~ma~~h-  ,v.p  ™,k        lations  of  law;  for  positive  evidence  is  ab- 

12.  Penurv  in  probate — New  affidavit  of  pub-  ,   *  ,  -  *.*.,. 

..•'.•.         F  r  solutely  necessary,   and  circumstantial  evJ- 

lication.  dence  alone  is  never  sufficient.     Apain,  for 

13.  Section    statutory   enactment    of    common      neariy    an    violations    of    law,    evidence    of 

1&W«  one    credible    witness    Is    sufficient    to    sup- 

14.  Sworn  to  testify  " truly* '  —  Essence  of       port    conviction,    but    not    prosecutions    for 

offense.  perjury.     The  rule  is  clearly  to  contrary. — 

15.  Testimony  false  and  known  to  be  so.  People  v.  Wells,   103   Cal.   631,  632,   37   Pac 
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529;  People  v.  Porter,  104  Cal.  415,  417,  38 
Pac.  88;  People  v.  Maxwell,  118  Cal.  50, 
53,  50  Pac.  18;  People  v.  Rodley,  131  Cal. 
230,  251,  63  Pac.  351. 


5.  Same— Same— Accomplice  may  he  the 
one  witness* — It  la  not  rule  of  law  that  an 
accomplice  is  never  to  be  believed,  nor  Is 
It  rule  that  he  can  never  be  one  witness 
giving  direct  and  positive  evidence  required 
by  above  section  in  cases  of  perjury. — 
People  v.  Rodley,  131  Cal.  240,  257,  63  Pac. 
351. 

6.  Same— Same— Same— Credit  of  accom- 
plice, for  Jury — Credit  of  accomplice,  and 
weight  of  his  testimony,  are  questions  of 
fact  for  Jury. — People  v.  Rodley,  131  Cal. 
240,  267,  63  Pac.  351. 

7.  Falsity  of  statements— Shown  by 
witness  and  circumstances. — Above  section 
provides  that  perjury  must  be  proved  by 
testimony  of  two  witneses,  or  one  witness 
and  corroborating  circumstances.  This 
declaration  of  code  clearly  means  that 
falsity  of  accused's  statements  must  be 
shown  to  jury,  by  positive  testimony  of 
two  witnesses  or  of  one  witness  and  cir- 
cumstances corroborating  statement  of  such 
witness,  in  order  that  defendant  may  be 
legally  convicted  of  crime  of  perjury.  In 
other  words,  law  prescribes  different  rule 
of  evidence  in  this  class  of  cases,  both  as 
to  kinds  and  amount  as  compared  with 
great  majority  of  violations  of  law. — Peo- 
ple v.  Wells,  103  Cal.  631,  37  Pac.  529; 
People  v.  Porter,  104  Cal.  415,  418,  38  Pac. 
88;  People  v.  Maxwell,  118  Cal.  50,  54,  60 
Pac.   18. 

8.  Indlctment^Not  aided  by  presump-% 
tlons. — Presumptions  and  Inferences  can 
not  be  invoked  to  aid  an  indictment  for 
perjury,  though  latter  may  be  drawn  by 
jury  from  circumstances  indicating  defend- 
ant's guilt. — People  v.  Robles,  117  Cal.  681, 
684.    49    Pac.    1042. 

9.  Irregularities    In    proceeding— Do    not 
prevent      perjury      In      witness      testifying 
falsely. — People     v.     Rodley,     131    Cal.     240, 
256.  63  Pac.  351;  Smith  v.  State,  31  Tex.  Cr 
Rep.   315.  20  S.   W.   707. 

10.  Oath  administered  by  one  author- 
Ised. — In  an  Indictment  for  perjury  it  must 
appear  that  defendant  was  sworn,  and  that 
person  who  administered  oath  to  him  had 
authority  therefor. — People  v.  Dunlap,  113 
Cal.  72,  74,  46  Pac.  183;  People  v.  Slmpton, 
133   Cal.    367,   370,    65   Pac.    834. 

11.  Omission  of  "so  help  you  God"  from 
oath— Merely  formal. — The  ground  of  de- 
fendant for  reversal  of  conviction  of  per- 
jury was,  that  alleged  oath  was  not  sutti- 
clent.  In  law,  upon  which  to  base  charge 
of  perjury,  and  only  difference  between 
oath,  as  prescribed  in  section  2094,  post, 
and  one  provided  in  unconstitutional 
amendment  of  1901,  which  was  taken  by 
defendant,  consisted  In  omission,  from  the 
latter  of  invocation  for  God's  help,  rep- 
resented by  words  "so  help  me  God."     This 


omission  was  merely  formal.     The  oath  in 
either    form    is    substantially    the    same. — 
People  v.   Parent,  139  Cal.  600,  601,  73  Pac 
423. 
See  par.  17,  this  note. 


Perjury  In  probate— New  affidavit  of 
publication. — In  trial  for  perjury  on  pro- 
bate of  will,  petition  for  probate  gave 
court  Jurisdiction,  and  If  affidavit  of  publi- 
cation of  notice  of  hearing  was  defective, 
court  had  power  to  hear  evidence  as  to 
will,  and  permit  new  affidavit  of  publica- 
tion to  be  filed  thereafter  ff  necessary. — 
People  v.  Rodley,  131  Cal.  240,  266,  68  Pac. 
351. 

18.  Section  statutory  enactment  of  com- 
mon law. — Above  section  of  code  requiring, 
as  indispensable  evidence,  to  conviction  of 
fterjury,  testimony  of  two  witnesses,  or  of 
one  witness  and  corroborating  circum- 
stances, is  statutory  enactment  of  rule 
which  prevailed  at  common  law. — Scam- 
man  v.  Bonslett,  118  Cal.  93,  99,  62  Am.  St. 
Rep.    226,    50   Pac.    272. 

See  note  62  Am.  St.  Rep.  232. 

14.  Sworn  to  testify  "truly"— Essence  of 
offense. — Prom  definition  of  perjury  In  Pe- 
nal Code  (5  118)  it  is  of  very  essence  of 
offense  that  person  alleged  to  have  com- 
mitted crime  must  have  been  first  duly 
sworn  that  he  would  "testify,  depose,  or 
certify  truly"  before  a  competent  tribunal, 
officer,  or  person.  He  must  have  been  first 
duly  sworn  to  "testify  or  depose  truly"  be- 
fore he  could  have  been  guilty  of  perjury 
in  not  testifying  truly. — People  v.  Slmpton, 
133  Cal.  367,  369,  65  Pac.  834;  People  v.  En- 
nls,  137  Cal.  263,  266,  70  Pac.  84. 

15.  Testimony    false,    and    known    to    be 

so.  —  To  constitute  perjury,  testimony 
given  must  be  false  in  point  of  fact,  and 
must  have  been  given  with  knowledge  that 
It  was  so  false  in  point  of  fact. — People  v. 
Wong  Fook  Sam,  146  Cal.  114,  118,  79  Pac. 
848. 

16.  Word  "strong**  —  Improper  before 
"corroborating." — In  trial  under  indictment 
for  perjury  It  was  proper  to  amend  de- 
fendant's offered  instruction  numbered  44., 
as  to  corroboration  necessary  in  perjury 
cases,  by  striking  out  word  "strong"  be- 
fore the  words  "corroborating  circum- 
stances." The  amendment  places  instruc- 
tion in  accord  with  statute. — People  v.  Rod- 
ley,  131  Cal.   240,  260.  63  Pac.  351. 

17.  Word*  "so  help  me  God"  — Merely 
pledge. — The  words  "so  help  me  God"  are 
no  part  of  an  oath,  pr  thing  sworn  to — that 
witness  will  tell  truth — for  they  do  not 
extend  operation  of  oath.  They  are  part 
of  form,  and  manner,  and  pertain  to  mode 
of  administering  it.  and,  like  kissing  the 
Bible  or  raising  the  hand,  are  merely  the 
sanction  or  pledge  that  substance  of  oath — 
the  declaration  to  tell  the  truth — will  be 
kept. — People  v.  Parent,  139  Cal.  600,  601, 
73  Pac.  423. 

See  par.  11,  this  note. 
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§  1969.    WILL  TO  BE  IN  WRITING.     A  last  will  and  testament,  except  a 

nuncupative  will,  is  invalid,  unless  it  be  in  writing  and  executed  with  such 

formalities  as  are  required  by  law.     When,  therefore,  such  a  will  is  to  be 

shown,  the  instrument  itself  must  be  produced,  or  secondary  evidence  of  its 

contents  be  given. 

History:     Enacted  March  11,  1872;  amendment  approved  March  24, 
1874t  Code  Amdts.  1873-4,  p.  388. 


1.  That  document  wa»  Intended  by  tes- 
tator to  be  hl»  last  will— May  be  folly  es- 
tablished by  the  Initial  clanae  thereof,  and 
the  writing  by  him  of  his  name  in  that 
clause  Is  Itself  sufficient  signature. — Estate 
of  Camp,  134  Cal.  233,  237,  66  Pac.  227.  See 
Estate  of  Stratton,  112  Cal.  513,  44  Pac. 
1028.  , 

Am    to    children    unprovided    for    In    wllla\ 

see  Kerr's  Cyc.  Civ.  Code,  S9  1306-1308. 

Aa  to  execution  of  wills,  see  Kerr's  Cyc. 

Civ.   Code,   8 fi  1270-1291   and  notes. 

As  to  treneral  provisions  relating:  to  wills, 

see  Kerr's  Cyc.  Civ.  Code,   98  1357-1377   and 
notes. 


As   to    holographic   will,   see    Kerr's   Cyc 

Civ.  Code,   9  1277  and  note  pars.   1-58. 

As  to   Interpretation   of   will*,   see    Kerr's 
Cyc.    Civ.    Code,    88  1317-1351    and    notes. 

As  to  probate  of  forelajn  wills,  see.  ante, 
88 1322-1324  and  notes. 

As   to  probate  of  lost  or   destroyed    will* 

see,  ante,  69  1338,  1340  and  notes. 

As  to  probate  of  wills,  see.  ante,  89  129S- 
1309,   1322,   1338,   1344   and  notes. 

As   to   probate   of   will,   when    conclusive, 

see,   ante,   8  1333   and   note. 

As  to  two  witnesses  for  probate  of    lost 
will,  see,  ante,  8  1339  and  note. 


§  1970.    WILL,  HOW  REVOKED.    A  written  will  can  not  be  revoked  or 

altered  otherwise  than  as  provided  in  the  Civil  Code. 

History:     Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  388. 


1.  Doetrlne  of  Implied  revocation  abro- 
gated.— The  effect  of  provision  of  above 
section  is  to  do  away  with  doctrine  of  im- 
plied revocation,  which  was  for  so  many 
years  a  subject  of  controversy  in  English 
courts,    and    which    in    many    of    states    of 


this  country  is  still  permitted,  under  chruse 
in  their  statutes  authorizing:  revocation  to 
be  "implied  by  law  from  subsequent  changes 
in  the  conditions  or  circumstances  of  the 
testator." — Estate  of  Comassi.  107  Cal.  1,  5, 
28  L.   R.  A.  414,  40  Pac.   15. 


§  1971.    TRANSFER  OF  REAL  PROPERTY  TO  BE  IN  WRITING.     No 

estate  or  interest  in  real  property,  other  than  for  leases  for  a  term  not  exceed- 
ing one  year,  nor  any  trust  or  power  over  or  concerning  it,  or  in  any  manner 
relating  thereto,  can  be  created,  granted,  assigned,  surrendered,  or  declared, 
otherwise  than  by  operation  of  law,  or  a  conveyance  or  other  instrument  in 
writing,  subscribed  by  the  party  creating,  granting,  assigning,  surrendering, 
or  declaring  the  same,  or  by  his  lawful  agent  thereunto  authorized  by  writing. 

History:  Enacted  March  11,  1872;  repeal  by  Code  Commission, 
Act  March  8,  1901,  Stats  and  Amdts.  1900-1,  p.  251,  held  unconstitu- 
tional, see  history,  §  6  ante. 


TRANSFER  OF  REAL  PROPERTY- 
WRITING. 

1.  Absolute  deed — Express  trust  can  not  be 

raised  by  parol  agreement. 

2.  Contract     for     street-improvement  —  Oral 

ratification. 

3.  Conveyance  of  interest  in  land — Writing 

essential  —  Water  is   '  *  real   property, ' ' 
within  statute. 

4.  Estoppel  from  participation. 

5.  Evidence  of  executed  parol  gift,  and  ad- 

verse possession. 


6.  Execution  of  deed  in  blank  —  Filling  in 

names  and  description — Written  author- 
ity essential. 

7.  Express  trust,  not  created  by  parol  agree- 

ment. 

8.  Same  —  Complaint   to   establish   trust   by 

parol,  demurrable. 

9.  Same— Trust   must  be   in    writing   or  by 

operation  of  law. 

10.  Partition   of   land  —  Oral   agreement   be- 

tween parties. 

11.  Resulting  trust. 
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12.  Right  of  way — For  irrigation  ditch — An 

interest  in  real  property. 

13.  Section  transcript  of  former  law. 

14.  Transfer  of  reai  property — Lease. 

15.  Trust— Creation  of. 

16.  Water-rights — Are  realty  —  Oral  contract 

partially  performed. 

1.  Absolute  deed— Express  tnwt  can  not 
be  raised  by  parol  agreement. — Under  the 
provisions  of  the  above  section  where  land 
is  conveyed  by  an  absolute  deed,  an  ex- 
press trust  in  favor  of  the  grantor  can  not 
be  raised  by  a  parol  agreement  of  the 
grantee  to  hold  the  property  in  trust,  or 
to  reconvey  it. — McGehee  v.  Curran,  —  Cal. 
App.  — ,  193  Pac.  277,  following  the  doctrine 
in  Barr  v.  O'Donnell,  76  Cal.'  469,  471,  9  Am. 
St.  Rep.  242,  18  Pac.  429;  Smith  v.  Mason, 
122  Cal.  426,  427,  55  Pac.  143;  Sheehan  v. 
Sullivan,  126  Cal.  189,  192,  58  Pac.  453; 
Tully  v.  Tully,   137  Cal.  60,   67,  69   Pac.  700. 

Aa  to  writing  being  necenaary  to  create 
expres*  trust ,  see   pars.    7,   9,   15,   this   note. 

2.  Contract  for  street-improvement  — 
Oral  ratification. — In  a  case  in  which  an 
agent  enters  into  a  written  contract  for 
street-work  under  the  provisions  of  which 
contract  a  mechanics'  lien  is  granted  upon 
the  lots  abutting  upon  the  street  an  oral 
ratification  by  the  owner  will  be  binding, 
notwithstanding  the  lack  of  full  knowledge 
where  the  owner  was  wilfully  ignorant,  and 
deliberately  chose  to  act  without  such 
knowledge,  as  where,  knowing  that  he  is 
ignorant  of  some  of  the  facts,  b,e  has  such 
confidence  in  his  agent  that  he  is  willing 
to  assume  the  risk  and  ratify  the  act  with- 
out making  inquiry  for  further  informa- 
tion that  he  at  the  time  possessed,  or  where 
he  intentionally  and  deliberately  ratifies 
without  full  knowledge,  under  circum- 
stances which  are  sufficient  to  put  a  rea- 
sonable man  upon  inquiry;  the  fact  that 
the  written  contract  provided  for  a  me- 
chanics' lien  upon  the  lots  is  not  open  to 
the  objection  that  it  is  a  contract  provided 
for  an  interest  in  real  estate,  it  is  required 
by  the  provisions  of  the  above  section  to 
be  in  writing,  and  for  that  reason  under  the 
provisions  of  section  2310  of  the  Civil  Code 
the  ratification  must  be  in  writing,  for  the 
reason  that  a  mechanics'  lien  for  the  con- 
tract-price for  the  work  done  upon  a  pub- 
lic street  Is  created  by  the  provisions  of 
section  1191,  ante. — Hutchinson  Co.  v.  Gould, 
180  Cal.  356.  181  Pac.  651. 

S.  Conveyance  of  Interest  In  land- 
Writing  essential— Water  la  "real  property," 
within  statute. — Under  the  provisions  of 
the  above  section  and  of  subdivision  5  of 
section  1973,  post,  an  interest  in  real  es- 
tate can  not  be  conveyed  except  by  an  in- 
strument in  writing;  and  water  being  a 
part  and  parcel  of  the  land  to  which  it  is 
appurtenant  Is  "real  property"  within  the 
provisions  of  the  above  section,  the  con- 
veyance of  an  interest  of  the  waters  from 
a    spring,    to    be    valid    or    of    legal    force. 
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must  be  In  writing. — Stepp  v.  Williams,  — 
Cal.  App.  — ,  198  Pac.  661,  following  the 
doctrine  in  Hayes  v.  Fine,  91  Cal.  391,  398, 
27  Pac.  772;  Churchill  v.  Russell,  148  Cal. 
1,  4,  82  Pac.  440. 

See,  also,  pars,   12,  16,  this  note. 

4.  Estoppel       from      participation.  —  The 

claim  that  in  no  event  could  an  advance- 
ment operate  as  a  Hen  upon  Mrs.  Wilson's 
property,  without  her  consent  thereto  ex- 
pressed in  writing,  her  husband  having  no 
authority  in  writing  to  charge  her  as  agent 
as  required  by  above  section,  is  not  tenable, 
where  she  had  signed  certain  deeds  of 
trust,  and  taken  part,  personally,  in  plac- 
ing the  matter  of  encumbrances  in  the 
hands  of  a  trust  company  to  be  paid,  and 
had  received  the  benefit  of  that  payment, 
and  she  can  not  therefore  be  heard  now  to 
say  that  she  did  not  authorize  it  in  writ- 
ing.— Continental  Building  &  L.  Assoc,  v. 
Wilson,  144  Cal.  776,  782,  78  Pac.  254,  257. 

5.  Evidence  of  executed  parol  mitt,  and 
adverse  possession. — While  a  title  to  land 
may  not  be  proved  by  evidence  of  a  verbal 
gift  merely,  yet  evidence  of  an  unexecuted 
parol  gift  of  land  and  possession  there- 
under is  admissible  to  perfect  title  by  ad- 
verse possession. — Siddall  v.  Haight,  132 
Cal.  320,  322,  64  Pac.  410. 

6.  Execution  of  deed  In  blank— Filling 
In  of  names  and  description— Written  au- 
thority essential. — In  view  of  the  provisions 
of  the  above  section,  requiring  transfers  of 
real  property  to  be  in.  writing,  a  notary 
public  must  have  written  authority  in  a 
case  in  which  a  deed  is  executed  and  ac- 
knowledged while  still  in  blank,  to  insert 
the  names  of  the  parties  and  the  descrip- 
tion of  the  property,  notwithstanding  the 
abolition  of  the  distinction  of  sealed  and 
unsealed  instruments. — Harris  v.  Barlow 
180   Cal.   142,    179   Pac.    682. 

7.  Express  trust  not  created  by  parol 
agreement.— Where  an  action  is  brought 
to  establish  a  trust  in  relation  to  certain 
real  property,  and  the  complaint  did  not 
state  facts  showing  an  express  trust  in 
favor  of  the  plaintiff,  such  a  trust  can  be 
created  only  by  the  instrument  in  writing, 
subscribed  by  the  party  creating  it.  If  land 
be  conveyed  by  an  absolute  deed,  no  ex- 
press trust  in  favor  of  the  grantor  can  be 
raised  by  proof  of  a  parol  agreement  by 
the  grantee  to  hold  the  property  in  trust, 
or  reconvey  it.— Barr  v.  O'Donnell,  76  Cal' 
469,  471,  18  Pac.  429;  Hasshagen  v.  Hassha- 
gen,   80  Cal.   514,   618,   22   Pac.   294. 

See  pars.  9,  15,  this  note. 

As  to  resulting  trust,  see  par.  11,  this 
note. 

8.  Same — Complaint  to  establish  trust 
by  parol,  demurrable. — If  it  appears  from 
the  face  of  the  complaint  brought  to  es- 
tablish a  trust  that  the  alleged  trust  rests 
in  a  parol  agreement  to  reconvey,  the  de- 
fense of  the  statute  of  frauds  may  be 
taken  advantage  of  on  demurrer. — Barr  v 
O'Donnell,    76    Cal.    469,    471,    18    Pac.    429  • 
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Hasshagen  v.  Hasshagen,  80  Cal.  514,  518, 
22  Pac.  294. 

9.  Same— Troat  mast  be  In  wrltlnn",  or 
by  operation  of  law. — In  an  action  brought 
to  declare  an  express  trust  in  land,  it  is 
necessary  for  the  plaintiff  to  prove  that 
the  trust  attempted  to  be  established  was 
created,  or  declared  in  writing,  or  by  oper- 
ation of  law. — Hasshagen  v.  Hasshagen,  80 
Cal.  514,  518,  22  Pac.  294;  Moore  v.  Hamer- 
stag,  109  Cal.  122,  124,  41  Pac.  805;  Smith 
v.  Mason,  122  Cal.  426,  427,  55  Pac.  143. 

A*  to  resulting;  trust,  see  par.  11,  this 
note. 

As  to  trust  generally,  see  pars.  7,  15, 
this  note. 

UK  Partition  of  land— Oral  agreement 
between  parties  to  a  suit  in  partition  that 
the  party  to  whom  a  certain  piece  was 
awarded  should  give  to  the  others  a  right 
of  way  across  it  confers  an  estate  in  real 
property  and,  not  being  carried  into  the 
decree  in  partition,  is  within  the  statute  of 
frauds  and  void. — Oliver  v.  Burnett,  10  Cal. 
App.   403,  408,   102   Pac.   223. 

11.  Resulting  trust. — Above  section  m  in 
nowise  affects  a  trust  created  by  operation 
of  law,  although  the  parties  may  have 
orally  agreed  to  do  the  same  thing  which 
the  law  implies  from  their  acts. — Gerrety 
v.  O'Sheehan,  9  Cal.  App.  447,  449,  99  Pac. 
545. 

12b  Right  of  way— For  irrigation  ditch— 
An  Interest  In  real  property  within  above 
section. — Baa  ho  re  v.  Mooney,  4  Cal.  App. 
276,   87   Pac.    56S. 

See  par.  16,  this  note. 

IS.     Section    transcript    of    former    law.— 

Above  section  is  but  transcript  of  the 
former  law  on  subject.  Certainly  one  party 
to  written  contract  can  not  at  time  of  its 
execution,  or  thereafter,  destroy  such  writ- 
ten contract  or  deed  by  declaring  in  ab- 
sence   of    party    with    whom    he    had    con- 


tracted or  to  whom  he  had  conveyed  that 
his  contract  or  deed  was  not  intended  to 
operate  according  to  its  tenor  and  effect. — 
Prink  v.   Roe,  70  Cal.   296,   317,   11   Pac.  820. 

14.  Transfer  of  renl  property— Leas*. — 
No  interest  in  real  property,  other  than  a 
lease  for  a  term  not  exceeding  one  year, 
can  be  created  or  assigned  otherwise  than 
by  operation  of  law  or  by  an  instrument  in 
writing  described  by  the  party  creating  or 
assigning  the  same.  While  the  language 
of  above  section  controls  the  creation  and 
transfer  of  a  lease,  and  forbids  the  trans- 
fer by  parol  of  such  an  interest  in  real 
property,  nevertheless,  in  counting  upon 
such  an  assignment  if  the  pleading  avers 
that  it  was  in  fact  made,  the  law  will  pre- 
sume, in  support  of  the  sufficiency  of  the 
pleading  that  such  assignment  was  in 
writing. — Reios  y.  Mardis,  18  Cal.  App.  276, 
282,   122  Pac.  1091. 

15.  Trust  •— Creation  of. — No  mere  oral 
declarations,  representations  or  promises 
made  by  a  party  after  he  had  acquired  by 
purchase  with  his  own  money  property  of 
which  another  had  been  regularly,  and 
without4 fault  of  the  party  making  the  dec- 
larations, devested  prior  to  his  purchase 
could  impress  a  trust  thereon. — Perreau  v. 
Perreau,  12  Cal.  App.  122,  126,  106  Pac.  728. 

As  to  necessity  for  writing  In  ovation  of 
trust  In  land,  see  pars.  7,   9,  this  note. 

As  to  resulting  trust,  see  par.  11,  this 
note. 

16.  Water-rights— Are  realty  within  pro- 
visions of  above  section,  but  an  oral  agree- 
ment has  been  acted  on  and  partially 
performed,  a  court  of  equity  will  protect 
the  rights  of  the  parties. — Bree  v.  Wheeler, 
4  Cal.  App.  109.  87  Pac.  255. 

As  to  right  of  way  for  Irrigation  dlteh 
being  Interest  In  land,  see  par.  12  this  note. 

Aa    to   water    being   "real    property,"   see 

par.  3,  this  note. 


§  1972.    LAST  SECTION  NOT  TO  EXTEND  TO  CERTAIN  CASES.    The 

preceding  section  must  not  be  construed  to  affect  the  power  of  a  testator  in  the 

disposition  of  his  real  property  by  a  last  will  and  testament,  nor  to  prevent 

any  trust  from  arising  or  being  extinguished  by  implication  or  operation  of 

law,  nor  to  abridge  the  power  of  any  court  to  compel  the  specific  performance 

of  au  agreement,  in  case  of  part  performance  thereof. 

History:  Enacted  March  11,  1872;  repeal  by  Code  Commission, 
Act  March  8,  1901,  Stats  and  Amdts.  1900-1,  p.  251,  held  unconstitu- 
tional, see  history,  §  6  ante. 


1.  Specific  performance— After  pnrt  per- 
formance.— An  oral  contract  for  the  sale  of 
real  property,  or  of  an  interest  therein,  is 
invalid  under  the  statute  of  frauds  (51973, 
post).    But  such  contract  may,  nevertheless, 


be  executed  by  the  parties  to  it,  and  Its 
specific  performance  may  be  compelled  by 
a  court  of  equity  in  case  there  has  been  a 
part  performance  thereof. — Hill  v.  Den,  121 
Cal.   42,  44,  53  Pac.   642. 


§1973.    AGREEMENTS  NOT  IN  WRITING,  WHJIN  INVALID.    In  the 

following  cases  the  agreement  is  invalid,  unless  the  same  or  some  note  or  mem- 
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Tit.  II,  Ch.  VI. J  AGREEMENT   NOT  IN    WRITING— INVALID,   WHEN.  1 1WJ9 

orandum  thereof  be  in  writing,  and  subscribed  by  the  party  charged,  or  by  his 
agent.  Evidence,  therefore,  of  the  agreement,  can  not  be  received  without  the 
writing  or  secondary  evidence  of  its  contents : 

1.  An  agreement  that  by  its  terms  is  not  to  be  performed  within  a  year  from 
the  making  thereof; 

2.  A  special  promise  to  answer  for  the  debt,  default,  or  miscarriage  of  an- 
other, except  in  the  cases  provided  for  in  section  twenty-seven  hundred  and 
ninety-four  of  the  Civil  Code; 

3.  An  agreement  made  upon  consideration  of  marriage  other  than  a  mutual 
promise  to  marry; 

4.  An  agreement  for  the  sale  of  goods,  chattels,  or  things  in  action,  at  a  price 
not  less  than  two  hundred  dollars,  unless  the  buyer  accepts  or  receives  part  of 
such  goods  and  chattels  or  the  evidences,  or  some  of  them,  of  such  things  in 
action,  or  pays  at  the  time  some  part  of  the  purchase-money ;  but  when  a  sale 
is  made  at  auction,  an  entry  by  the  auctioneer  in  his  sale-book,  at  the  time  of 
the  sale,  of  the  kind  of  property  sold,  the  terms  of  the  sale,  the  price,  and  the 
names  of  the  purchaser  and  person  on  whose  account  the  sale  is  made,  is  a 
sufficient  memorandum. 

5.  An  agreement  for  the  leasing  for  a  longer  period  than  one  year,  or  for  the 
sale  of  real  property,  or  of  an  interest  therein;  and  such  agreement,  if  made  by 
an  agent  of  the  party  sought  to  be  charged,  is  invalid,  unless  the  authority  of 
the  agent  is  in  writing,  subscribed  by  the  party  sought  to  be  charged ; 

6.  An  agreement  authorizing  or  employing  an  agent  or  broker  to  purchase  or 
sell  real  estate  for  compensation  or  a  commission ; 

7.  An  agreement  which  by  its  terms  is  not  to  be  performed  during  the  life- 
time of  the  promisor,  or  an  agreement  to  devise  or  bequeath  any  property,  or 
to  make  any  provision  for  any  person  by  will. 

History:  Enacted  March  11,  1872;  repeal  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  251,  held  unconstitu- 
tional, see  history,  §  6  ante;  amendment  approved  March  18,  1907, 
Stats,  and  Amdts.  1907,  p.  563,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  514. 
In  effect  immediately. 

AGREEMENTS  NOT  IN  WRITING— IN-  21.  Guaranty— Not  promise  to  answer  for 

VALID  WHEN.  debt,  etc.,  of  another— Need  not  be 

1.  Agreement  to  devise— Not  required  to  in  wntinS- 

be  in  writing.  22.  Indemnitor  —  Oral    agreement  —  Stop- 

.     .  .   .     .         .  ,  _j_  notices  —  Not    within   provisions   of 

2.  Agreement  to  transfer  real  property —  section. 

Oral  evidence — Inadmissible  to  show. 

M  23.  Interest  in  real  property — As  between 

3,4.  Construction   and   application   of   sec-  the  parties. 

tion— In  general.  24    Market.stall_gale  of  ^^^  —  Parol 

5,  6.  Same — Subdivision  1.  ^                        agreement. 

7- 12.  Same — Subdivision  4.  25.  Memorandum    admissible  —  With    evi- 

13. 14.  Same— Subdivision  6.  dence  of  assent. 

15, 16.  Same— Subdivision  7.  26.  Same — Must  be  signed  by  party  to  be 

17, 18.  Same— Party  to  be  charged.  charged. 

19.  Corporation  —  Implied  authority    of           27-  °**}   agreement   to   exchange   lands- 

president  —  Statement   by   president  Part  performance. 

insufficient  to  establish.  28.  Oral  contract  for  sale  of  interest  in 

20.  Deed   absolute   on   its    face— A    mort-  real  property— Invalid. 

gage,  redemption  from  —  Parol  evi-  29.  Oral    contract    to    devise    property  — 

dence  is  admissible.  Validity  of. 
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30.  Parol  sale  of  goods— Value  over  two 

hundred  dollars. 

31.  Parties  assenting  to  terms — Bound  by 

writing. 

32.  Same — Evidence  of  assent  may  be  re- 

butted. 

33.  Performance — In  general. 
34,  35.  Same — As  to  within  year. 

36.  Same — Letters  addressed  to  tenants  of 

buildings. 

37.  Same — Question  of  law. 

38.  Real-estate  broker — Signature   to  con- 

tract— Unnecessary. 

39,  40.  Rule  of  evidence — Statutes  of  frauds 
are. 

41, 42.  Sale  of  real  property — Essentials  to  an 
enforceable  contract. 

43.  Statute  determines  what  is  compliance. 

44.  Same — Inapplicable  where  there  is  im- 

mediate delivery  and  part  payment. 
45, 46.  Statute  must  be  especially  pleaded. 

47.  Vague  contract  of  lease — Specific  per- 

formance. 

48.  Written  contract  for  improving  lots — 

Oral  extension  of  time — Invalid. 

1.  Agreement  to  devise— Not  required  to 
be  In  writing. — Under  the  provisions  of  the 
above  section  and  the  provisions  of  section 
1624  of  the  Civil  Code,  prior  "to  the  amend- 
ments of  1905  and  1907,  an  agreement  to 
devise  property  in  a  particular*  manner 
was  not  required  to  be  in  writing. — Stein- 
berger  v.  Young,   175  Cal.   81,   165  Pac.  432. 

See,  also,  par.  29,  this  note. 

2.  Agreement  to  transfer  real  property 
—Oral   evidence—' Inadmissible  to  show. — In 

an  action  for  damages  for  breach  of  con- 
tract for  the  sale  of  real  property,  which 
contract  is  required  by  the  statute  of  frauds 
to  be  in  writing,  and  the  question  of  a  lost 
original  written  contract  is  not  involved, 
the  provisions  of  section  1855,  ante,  do  not 
apply,  but  the  case  is  governed  by  the 
above  section,  and  oral  evidence  to  estab- 
lish such  an  agreement  can  not  be  received 
without  the  written  instrument  required 
by  the  statute  of  frauds. — Dillingham  v. 
Dahlgren,  —  Cal.  App.  — ,  198  Pac.  832,  ap- 
proving doctrine  in  Rhode  v.  Gallat,  70  Fla. 
536,  70  So.  471;  Swisher  v.  Conrad,  76  Fla, 
644.  ,646.    80   So.    564,   565. 

8.  Construction  and  application  of  sec- 
tion—In  general. — The  statute  of  frauds  is 
simply  a  weapon  of  defense  which  the 
party  entitled  thereto  may  or  may  not  use. 
— Healy  v.  Obear,  29  Cal.  App.  696.  157  Pac. 
569. 

4.  The  statute  of  frauds  has  no  appli- 
cation to  executed  oral  agreements. — Frletas 
v.  Frletas,  31  Cal.  App.  16,  159  Pac.  611. 

5.  Same  — -  Subdivision  1. — The  statute 
does  not  declare  Invalid  a  contract  which 
may  not  be  performed  within  a  year,  or 
which  is  not  likely  to  be  performed  within 
that    period,    but    it    Includes    only    agree- 


ments which,  fairly  and  reasonably  inter- 
preted, do  not  admit  of  a  valid  execution 
within  the  year. — Hellings  v.  Wright,  29 
Cal.  App.  649,  156  Pac.  365. 

6.  When  a  contract  has  been  so  far 
performed  that  nothing  remains  to  be  done 
but  the  payment  of  the  consideration  for 
the  performance,  the  fact  that  the  contract 
does  not  require  the  payment  within  a 
year  furnishes  no  defense  to  an  action  for 
the  price. — Hellings  v.  Wright,  29  Cal.  App. 
649,  156  Pac.  365. 

7.  Same— Subdivision  4. — A  contract  for 
the  purchase  and  sale  of  goods  is  taken  out 
of  the  statute  of  frauds  where  the  buyer 
accepts  and  receives  part  of  the  goods. — 
Coulter  Dry  Goods  Co.  v.  Wentworth,  171 
Cal.   500,   163   Pac.    939. 

8.  Where  in  an  action  against  stock- 
holders to  recover  their  proportion  of  an 
indebtedness  for  goods  sold  to  the  corpora- 
tion it  is  alleged  in  the  complaint  that  the 
goods  furnished  were  delivered  in  pursu- 
ance of  a  certain  contract,  the  plaintiff  can 
not  claim  that  the  contract  was  invalid 
because  the  price  of  the  goods  exceeded 
two  hundred  dollars  and  the  contract  was 
in  parol. — Coulter  Dry  Goods  Co.  v.  Went- 
worth, 171  Cal.  500,  153  Pac.  939. 

9.  The  principle  that  where  delivery  and 
change  of  possession  are  necessary  to  com- 
ply with  the  statute  of  frauds  an  oral  dec- 
laration does  not  alone  constitute  such  de- 
livery, has  no  bearing  or  relationship  to 
cases  where  the  actual  possession  is  in 
the  vendee,  and  the  real  question  is  whether 
that  possession  has  been  transformed  from 
that  of  bailment  or  pledge  to  that  of  com- 
plete ownership. — Wilson  v.  Hotchkiss,  171 
Cal.  617.  154  Pac.  1. 

10.  In  an  action  to  recover  the  purchase- 
price  of  corporate  stock  which  was  sold 
under  an  oral  agreement  while  in  the  pos- 
session of  the  buyer  as  pledgee,  it  is  proper 
to  refuse  to  instruct  the  Jury  that  "mere 
words  are  not  sufficient  to  prove  a  receipt 
or  acceptance  of  the  personal  property  to 
take  an  oral  contract  of  sale  of  personal 
property  for  a  price  exceeding  two  hundred 
dollars  out  of  the  statute  of  frauds." — Wil- 
son v.  Hotchkiss,  171  Cal.  617,  154  Pac.  1. 

11.  Where  it  Is  pleaded  and  proved  that 
the  written  memorandum  of  the  contract 
relied  on  was  signed  by  the  defendant  and 
that  he  received  and  accepted  part  of  the 
goods,  the  right  of  the  plaintiff  to  recover 
is  not  inhibited. — Merrill  v.  Kohlberg,  29 
Cal.  App.  382,  155  Pac.  824. 

12.  Where  the  purchaser  of  gloves  signs 
a  memorandum  of  an  oral  contract  and 
accepts  a  part  of  the  goods,  he  can  not  set 
up  the  statute  of  frauds  as  a  defense  to  an 
action  by  the  seller  for  breach  of  the  con- 
tract of  sale. — Merrill  v.  Kohlberg,  29  Cal. 
App.  382,  155  Pac.  824. 


13.  Same  —  Subdivision  6. — Written  au- 
thority to  an  agent  to  lease  real  property 
must   be   given    in   language   so   clear,   die- 
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ttnct  and  certain  that  there  Is  no  room  for 
doubting  the  purpose  and  intention. — Salter 
v.  Ives,  171  Cal.  790,  155  Pac.  84. 

14.  The  services  performed  by  the  broker 
is  a  sufficient  consideration  to  support  the 
«ubsequent  promise. — Carrington  v.  Smith- 
ers,  26  Cal.  App.  460,  147  Pac.  225. 

15.  Same— Subdivision  7. — This  can  have 
no  application  to  a  contract  which  was 
fully  executed  before  this  subsection  was 
added. — Roarers  v.  Schlotterback,  167  Cal. 
35.   138   Pac.   728. 

16.  This  is  inapplicable  to  a  contract  to 
dispose  of  property  in  a  particular  way 
resting;  in  parol  where  it  was  executed  by 
the  promisee  prior  to  the  enactment  of 
this  subdivision. — Monsen  v.  Monsen,  174 
Cal.   97,  162  Pac.  90. 

IT.  Same  —  Party  to  be  charred. — The 
early  California  statute  of  frauds  provided 
that  the  contract  should  be  void  unless  it 
be  subscribed  by  "the  party"  by  whom  the 
lease  or  sale  Is  to  be  made,  and  thus  the 
decisions  that  a  contract  was  sufficient 
where  subscribed  by  the  vendor,  rendered 
under  this  and  similar  statutes,  have  no  ap- 
plication where  it  is  required  that  the 
contract  be  signed  by  "the  party  to  be 
charged." — Harper  v.  Goldschmidt,  156  Cal. 
245,  248,  104  Pac.  451. 

18.  The  meaning  of  the  cause  "party  to 
be  charged"  in  statutes  of  frauds  does 
not  mean  the  vendor  nor  yet  the  vendee. 
It  means  the  person  charged  in  court  with 
the  performance  of  the  obligation,  the  party 
defendant.  It  is  not  the  vendor  alone  whom 
the  statute  of  frauds  and  perjuries  seeks 
to  protect,  but  the  vendee  equally. — Har- 
per v.  Goldschmidt,  156  Cal.  245,  248,  104 
Pac.  461. 

IS.  Corporation  —  Implied  authority  of 
president— Statemeaf  by  president  Iniinffl- 
cleat  to  establish. — In  an  action  upon  a 
contract  for  the  purchase  of  land  entered 
into  by  the  president  of  a  corporation,  the 
authority  of  the  president  being  an  issue 
in  the  case,  evidence  that  the  president  of 
the  corporation  informed  the  plaintiff  that 
he  had  been  paying  out  interest  on  a  mort- 
gage involved  for  a  number  of  years  since 
the  death  of  his  partner,  that  he  was  get- 
ting tired  of  it  and  that  it  was  all  left  up 
to  him,  is  not  sufficient  to  prove  that  he 
was  vested  with  implied  authority  under 
the  provisions  of  subdivision  6  of  the  above 
section  and  of  subdivision  6  of  section  1624 
of  the  Civil  Code;  because  implied  authority 
must  arise  out  of  the  duties  and  responsi- 
bilities actually  entrusted  to  an  officer  by 
the  corporation,  or  the  duties  assumed  by 
him  are  acquiesced  in  by  the  corporation, 
and  not  by  the  statements  regarding  such 
duties  and  responsibilities  made  by  the 
president  of  the  corporation. — Butler  v.  So- 
lano Land  Co..  46  Cal.  App.  171,  188  Pac. 
1019. 


parties. — Couts  v.  Winston,  153  Cal.  688, 
96  Pac.  357.  See  Mahoney  v.  Bostwick,  96 
Cal.  53,  31  Am.  St.  Rep.  175,  30  Pac.  1020; 
Ahern  v.  McCarthy,  107  Cal.  382,  40  Pac.  482; 
Sheehan  v.  Sullivan,  126  Cal.  189,  58  Pac. 
543;  Wood  v.  Jensen,  130  Cal.  201.  203.  62 
Pac.  473;  Emery  v.  Lowe,  140  Cal.  379,  73 
Pac.  981. 

Aa  to  evidence  anfllclent  to  convert  deed 
absolute  Into"  a  mortgage,  see  note  31  Am. 
St.   Rep.   180. 

21.  Guaranty  —  Not  promlne  to  answer 
for  debt*  etc.,  of  another — Need  not  be  In 
writing. — It  is  not  every  promise  which 
may  be  aptly  termed  a  guaranty,  that  is 
required  to  be  in  writing;  and  in  a  case  In 
which  a  defendant  is  selling  a  particular 
serum  and  he  guarantees  the  results,  when 
used  to  prevent  hog  cholera,  the  word  is 
presumed  to  have  been  used  in  the  cus- 
tomary and  proper  sense,  and  yet  there 
can  be  no  doubt  that  such  guaranty  is  a 
primary  promise  which  does  not  require 
to  be  in  writing  to  be  enforceable.  It  is 
only  when  the  "guaranty"  is  a  promise  to 
answer  for  the  debt,  default,  or  miscar- 
riage of  another,  that  it  Is  required  to  be 
In  writing,  under  the  provisions  of  the 
above  section  and  of  sections  1624.  2787. 
2793.  and  2794  of  the  Civil  Code. — Simmons 
Brick  Co.  v.  Wiglesworth,  184  Cal.  309,  193 
Pac.   947. 


20.     Deed    absolute   on    Its   face     A   amort- 
gage,    redemption    from— Parol    evidence    la 

admtn»!hle    to    prove    the    intention    of    the 
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Indemnitor— Oral    agreement  —  Stop- 
notleea — Not    within    provision*   of   aectloa. 

— An  oral  agreement  made  by  an  Indemni- 
tor of  a  surety  on  a  contractor's  bond  to 
apply  on  moneys  received  under  the  build- 
ing-contract to  the  payment  of  claims,  and 
to  make  good  any  deficiency,  in  consider- 
ation of  the  release  of  stop-notices  given  to 
the  owner  of  the  building  under  the  pro- 
visions of  section  1184,  ante,  is  not  within 
the  statute  of  frauds  as  a  promise  to  an- 
swer for  the  debt  or  default  of  another,  in 
view  of  the  exception  contained  in  subdi- 
vision 2  of  section  2794  of  the  Civil  Code, 
and  not  within  the  provisions  of  the  above 
section. — Fuller  v.  Towne,  184  Cal.  89,  193 
•  Pac.  88,  applying  the  doctrine  In  Leslie  v. 
Conway.  59  Cal.  442;  Sacramento  Lumber 
Co.  v.  Wagner.  67  Cal.  293.  7  Pac.  705;  Doe 
v.  Allen,  1  Cal.   App.  560,  82  Pac.   668. 

28.  Interest  la  real  property  —  As  be* 
tween  the  partlea  to  an  attempted  assign- 
ment thereof,  a  certificate  of  purchase  of 
state  school  lands  represents  an  interest 
in  real  property,  the  sale  and  transfer  of 
which  is  forbidden  by  above  section. — Al- 
bert v.  Albert,  12  Cal.  App.  268,  273,  107  Pac. 
156. 

24.  Market-stall—- Sale  of  interest— Parol 
agreement. — An  agreement  between  the 
owner  of  a  market  and  the  renter  of  a  stall 
In  such  market  giving  the  latter  the  right 
to  sell  his  Interest  in  the  stall  Is  not  one 
which,  by  its  terms,  was  not  to  be  per- 
formed within  a  year  from  the  making  of 
such  contract,  and  therefore  required  to  be 
In  writing,  under  the  provisions  of  subdlvl- 
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sion    1    of    the    above    section. — Herman    v. 
Rohan,  37  Cal.  App.  678,  174  Pac.  349. 

2ft.  Memorandum  admissible — With  evi- 
dence of  assent. — Where  plaintiff  made  an 
oral  statement,  to  do  precisely  as  con- 
tained in  the  memorandum  in  writing:,  It 
would  have  been  admissible  in  evidence. 
The  fact  that  he  made  it  in  writing:  and 
gave  it  to,  or  left  it  with,  defendant,  does 
not  render  it  less  admissible, *where  there 
was  sufficient  evidence  of  assent  on  the 
part  of  the  defendant  to  entitle  the  in- 
strument to  admission  in  evidence. — Dupuy 
v.  Macleod,  4  Cal.  Unrep.  147,  33  Pac.  1115, 
1117. 

28.  Same— M«t  be  signed  by  party  to  be 
charged* — As  evidence  to  avoid  the  statute 
of  frauds,  a  "written  memorandum  of  the 
contract"  is  defective  if  it  is  not  signed  by 
the  defendant,  the  party  to  be  charged 
thereby. — Dupuy  v.  Macleod,  4  Cal.  Unrep. 
147,  33   Pac.   1115,  1116. 

27.  Oral  agreement  to  exchange  lands- 
Part  performance. — The  rule  as  to  part 
performance  of  an  oral  contract  for  the 
sale  and  exchange  of  lands  is  based  upon 
equitable  considerations,  and  although,  In 
the  case  of  performance  by  plaintiff  only, 
the  defendant  would  have  a  legal  defense 
to  an  action  on  the  contract,  the  rule  in 
equity  as  to  such  a  contract,  so  partly  per- 
formed, is  that  a  conveyance  by  one  part  on 
the  faith  of  the  agreement  constitutes  such 
part  performance,  as  will,  for  the  purpose 
of  an  action  for  specific  performance,  take 
the  whole  case  out  of  the  statute  of  frauds. 
— Pearsall  v.  Henry,  153  Cal.  326,  95  Pac. 
154. 

28.  Oral  contract  for  sale  of  Interest  In 
real  property. — Invalid. — There  is  and  can 
be  no  dispute  upon  the  proposition  that 
an  oral  contract  for  the  sale  of  real  prop- 
erty, or  of  an  interest  therein,  is  invalid 
under  the  statute  of  frauds. — Hill  v.  Den, 
121  Cal.  42,  44,  53  Pac.  642. 


31.  Pnrtle*  asseatlng  to  terms  —-Bound 
by  writing. — Parties  entering*  into  any  con- 
tract may  reduce  its  terms  to  writing,  or 
may  refer  to  some  other  writing,  already 
in  existence,  as  containing  the  terms  of 
their  agreement;  and,  when  they  do  so, 
they  are  bound  by  what  is  written,  whether 
signed  by  them  or  not.  This,  of  course,  as- 
sumes that  the  parties  assent  to  the  con- 
tract as  written. — Dupuy  v.  Macleod,  4  Cal. 
Unrep.  147,  33  Pac.  1115.  1117. 

32.  Same— Evidence  of  assent  may  be 
rebutted. — Where  there  was  sufficient  evi- 
dence of  assent,  on  the  part  of  defendant, 
to  the  terms  of  a  contract  in  writing  to 
entitle  the  instrument  to  admission  in  evi- 
dence, and  there  was  evidence  upon  the 
part  of  defendant  tending  to  show  that  he 
never  assented  to  an  agreement  in  writing, 
as  set  out,  not  having  been  signed  by  him. 
such  evidence  was  admissible;  and  it  re- 
mained for  the  court  to  pass  upon  the  is- 
sue thus  raised. — Dupuy  v.  Macleod,  4  Cal. 
Unrep.  147,  33  Pac.  1115,   1117. 

33.  Performance  —  In  general. — While 
full  performance  of  so  much  of  a  parol 
contract  as  would  bring  it  within  the  stat- 
ute of  frauds  would  enable  either  party  to 
sue  upon  the  remaining  stipulations,  the 
statute  will  still  prevent  recovery  when 
any  stipulation  which  is  itself  required  to 
be  in  writing  remains  unperformed. — Pear- 
sall v.  Henry.  153  Cal.  314,  326,  95  Pac.  154. 

84.  Same — As  to  within  year. — If  a  con- 
tract by  its  terms  is  not  to  be  performed 
within  a  year,  it  is  void,  but  if  it  may  by 
its  terms  be  performed  within  a  year,  it  is 
not,  even  though  it  may  not  be  performed 
within  that  time. — Stewart  v.  Smith,  6  Cal. 
App.    152,    158,    91    Pac.    667. 

35.  Agreement  for  personal  services  for 
the  period  of  ten  years  must  be  in  writing. 
— Seymour  v.  Oelrichs,  166  Cal.  782,  786.  106 
Pac.   88. 


29.  Oral  contract  to  devise  property- 
Validity  of. — Under  the  provisions  of  sec- 
tion 1624  of  the  Civil  Code  and  the  above 
section  as  amended  in  1905  and  1907  re- 
spectively, an  agreement  to  devise  or  be- 
queath property,  or  to  make  provision  for 
a  person  by  will,  is  invalid  if  not  in  writ- 
ing.—Trout  v.  Ogilvie,  41  Cal.  App.  167,  182 
Pac.  333. 

See,  also,  par.  1,  this  note. 

SO.  Parol  sale  of  goods— Value  over  two 
bnndred  dollars. — In  order  to  take  a  parol 
or  oral  sale  of  goods  or  other  personal 
property  of  the  value  of  over  two  hundred 
dollars  out  of  the  operation  of  the  statute 
of  frauds,  there  must  be  a  delivery  to  and 
acceptance  by  the  buyer.  The  requirement 
of  above  section  to  this  effect  is  not  af- 
fected by  the  amendment  to  section  1624  of 
the  Civil  Code. — Gard  v.  Romos,  23  Cal.  App. 
303,  138  Pac.   108. 

See,  also,  Kerr's  Cyc.  Civ.  Code,  $  1624  and 
note". 

3634 


36»  Same— Letters  addressed  to  tenants 
of  bolldlngs  and  to  whom  it  may  concern 
stating  that  one  party  is  in  the  employ  of 
another  as  superintendent  of  building  but 
containing  no  reference  to  employment  for 
any  given  period,  is  not  sufficient  written 
memorandum  to  sustain  agreement  for  ten 
years'  employment. — Seymour  v.  Oelrichs, 
156  Cal.   782,  787,   106  Pac.   88. 


37.  Same— Question  of  law. — The  trial 
Judge  must  determine  when  the  offer  is 
made  whether  the  alterations  in  the  instru- 
ment are.  such  as  in  his  judgment  call  for 
explanation.  If  he  admits  the  instrument 
and  nothing  appears  in  the  record  to  show 
that  the  judgment  exercised  by  the  trial 
judge  was  improper  or  not  justified,  the 
appellate  court  must  accept  his  conclusion. 
— Meyer  v.  Lovdal,  6  Cal.  App.  369,  375,  92 
Pac.  322. 

38.  Real-estate  broker  —  Signature  to 
contract  —  Unnecessary. — The  fact  that  an 
Instrument    in    writing    authorising   a    real 
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estate  broker  to  effect  an  exchange  of 
real  property  also  containing:  an  agreement 
to  pay  such  broker  for  his  services,  does 
not  make  it  necessary  that  the  instrument 
shall  be  signed  by  him,  subdivision  6  of 
the  above  section  and  subdivision  6  of  sec- 
tion 1624  of  the  Civil  Code  merely  requires 
that  such  an  agreement  be  signed  by  the 
party  to  be  charged,  or  by  his  agent. — 
Goodrich  v.  Turney,  44  Cal.  App.  616,  186 
Pac.  806,  following  doctrine  in  Vassault  v. 
Edwards,  43  Cal.  453;  Toomy  v.  Dunphy,  86 
Cal.  639,  25  Pac.  130;  Cavenaugh  v.  Cassel- 
man,  88  Cal.  543,  548,  26  Pac.  515,  and  ap- 
proving doctrine  in  Worrall  v.  Munn,  5 
N.  Y.  246,  55  Am.  Dec.  330;  Justice  v.  Lang, 
42  N.  Y.  493,   1  Am.  Rep.  576. 

As  to  aufllclency  of  writing  nnthorialna; 
real-estate  agent  to  well  or  exchange  real 
estate,  see  Biennial  Supplement  1921,  C.  C. 
Part,    (  1624. 

89.  Rale  of  evidence— Statute*  of  franda 
are. — Statutes  of  frauds  do  not  interfere 
with  or  render  void  an  oral  agreement,  but 
they  declare  a  rule  of  evidence  that  such 
agreement  can  not  be  proved  unless  the 
essentials  of  it  have  been  reduced  to  writ- 
ing and  signed  by  the  party  to  be  charged. 
— Harper  v.  Goldschmidt,  156  Cal.  245,  260, 
104   Pac.   451.  / 

40.  Where  an  instrument  bearing  evi- 
dence of  alteration  is  offered  in  evidence 
and  the  party  offering  it  gives  evidence  to 
explain  the  alteration,  then  is  the  proper 
time  for  the  adverse  party  to  offer  testi- 
mony upon  that  subject,  as  such  goes  to  the 
admissibility  of  the  Instrument  in  evidence 
and  such  question  is  then  before  the  court. 
— Manuel  v.  Flynn,  5  Cal.  App.  319,  326,  90 
Pac.   463. 

41.  Sale  of  real  property— -Essentials  to 
an  enforceable  contract  to  sell  real  estate 
are  that  it  or  a  note  or  memorandum  of  its 
terms  shall  *be  in  writing;  that  such  writ- 
ing shall  declare  with  certainty  the  party 
who  sells,  the  party  who  buys,  the  price 
to  be  paid,  and  the  description  of  the  prop- 
erty sold  by  which  it  can  be  known  or  Iden- 
tified.— Baume  v.  Morse,  18  Cal.  App.  456, 
457,  110  Pac.  350. 

42.  Mere  receipt  for  certain  deposit  not 
naming  purchase-price  or  definitely  de- 
scribing property  is  not  sufficient  as  an  en- 
forceable contract  for  the  sale  of  real  es- 
tate.— Baume  v.  Morse,  13  Cal.  App.  456,  457, 
110  Pac.  350. 

43.  Statnte  determines  want  Is  compli- 
ance.— A  writing  to  satisfy  the  statute  of 
frauds  Is  one  thing;  a  writing  which  is 
admissible  In  evidence,  as  to  some  of  the 
facte  of  the  sale,  is  or  may  be  quite  a  dif- 
ferent thing.  Beyond  determining  what 
shall  be  a  sufficient  compliance  with  the 
statute,  the  legislature  has  not  attempted 
to  change  the  principles  of  law  of  evidence 
relating  to  written  contracts. — Dupuy  v. 
Marleod,.  4  CaL  Unrep.  147,  S3  Pac.  111F , 
1117. 


44.  Same  — -  Inapplicable  where  there  la 
Immediate    delivery    and    part    payment.— 

The  statute  of  frauds  is  not  a  defense  where 
there  Is  immediate  delivery  of  all  goods 
sold  to  the  purchaser,  who  thereafter  re- 
tains possession  and  makes  payment 
thereon  of  part  of  the  purchase-price,  to 
the  plaintiff. — Dupuy  v.  Macleod,  4  Cal.  Un- 
rep. 147,  38  Pac.  1115,  1116. 

45.  Stntnte  most  be  especially  pleaded. — 

The  statute  of  frauds  can  not  be  relied 
upon  unless  especially  pleaded. — Healy  v. 
Obear,  29  Cal.  App.  696,  157  Pac.  569. 

46.  It  Is  not  essential  that  one  seeking 
the  protection  of  the  statute  of  frauds  must 
specially  insist  upon  it  in  his  pleadings 
further  than  to  deny  the  execution  of  the 
contract. — Healy  v.  Obear,  29  Cal.  App.  696, 
157   Pac.  570. 

47.  Vague  contract  of  lease  Specific  per- 
formance.— A  vague  contract  for  a  lea** 
embodied  in  an  unsigned  draft  is  within 
the  statute  of  frauds  and  is  void  and  unen- 
forceable in  a  suit  for  specific  performance. 
— Meyer  v.  Lincoln  Realty  Co.,  14  Cal.  App. 
767.  113  Pac.  333. 

47a.  It  is  a  well-settled  principle  of  law 
and  rule  of  practice  In  our  courts  of  equity, 
that  in  suits  for  specific  performance  the 
contract,  to  be  specifically  enforceable,  must 
be  certain  and  unequivocable,  so  free  from 
any  ambiguity  as  to  leave  no  reasonable 
doubt  regarding  the  intention  of  the  par- 
ties; If  the  contract  be  vague  or  uncertain, 
a  court  of  equity  will  not  decree  specific 
performance,  but  will  leave  the  party  to 
his  remedy  at  law. — See  Morrison  v.  Ros- 
signal,  5  Cal.  64;  Cooper  v.  Pefia,  21  Cal. 
423;  Blum  v.  Robertson,  24  Cal.  127;  Min- 
ium v.  Bayless,  33  Cal.  129;  Agard  v.  Valen- 
cia, 89  Cal.  292,  301;  Vassault  v.  Edwards,  43 
Cal.  465;  Los  Angeles  Immigration  A  Co-op. 
Land  Co.  v.  Phillips,  56  Cal.  539,  546:  Sturgis 
v.  Galindo,  59  Cal.  28,  31,  43  Am.  Rep.  239. 
Magee  v.  McManus,  70  Cal.  553,  557,  12  Pac. 
451;  Smith  v.  Taylor,  82  Cal.  533.  541,  23 
Pac.  217. 

48.  'Written   contract   for   Improving   lota 
—-Oral  extension  of  time— Invalid. — In  view 
of  the  provisions  of  section  1698  of  the  Civil 
Code  under  which  a  contract  in  writing  may 
be  altered  by  a  contract  in  writing,   or  by 
an  executed  oral  agreement,  and  not  other- 
wise,   and    under    the    provisions    of    subdi- 
vision  1   of  section    1624    of   the   Civil   Code, 
and   of  subdivision    1    of   the   above   section 
providing    that    a    contract    which    by    its 
terms  is  not  to  be  performed  within  a  year 
is    Invalid    unless    a    note    or    memorandum 
thereof  be  in  writing  and  subscribed  by  the 
party  to  be  charged,  the  time  within  which 
the    vendor   under    a    contract    of    sale    had 
to    make    certain     specified    improvements, 
was  not  extended   two  years  by  a  draft  of 
such  an   extension    prepared  by   the   vendee 
but  not  signed   by    him. — Walker  v.  Harbor 
Business    Block    Co.,    181    Cal.    773,    186    Pac. 
186. 
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8i  1974-1978  REPRESENTATION    OF    CREDIT — CONCLUSIVE   EVIDENCE.  IPt.  IV, 

§  1974.  REPRESENTATION  OF  CBEDIT  B7  WRITING.  No  evidence  is 
admissible  to  charge  a  person  upon  a  representation  as  to  the  credit  of  a  third 
person,  unless  such  representation,  or  some  memorandum  thereof,  be  in  writ- 
ing, and  either  subscribed  by  or  in  the  handwriting  of,  the  party  to  be  charged. 

History:  Enacted  March  11,  1872;  repeal  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  251,  held  unconstitu- 
tional, see  history,  |  5  ante. 


CHAPTER  VII. 

CONCLUSIVE  OR  UNANSWERABLE  EVIDENCE. 

1 1978.    Conclusive  or  unanswerable  evidence. 

§  1978.    CONCLUSIVE  OB  UNANSWERABLE  EVIDENCE.    No  evidence 
is  by  law  made  conclusive  or  unanswerable,  unless  so  declared  by  this  code. 

History:    Enacted  March  11, 1872* 


Tit.  JUU  C*.  M 


EVIDENCE  TO  BE  PRODUCED  AND  BY   WHOM, 


•  MSI 


TITLE  III. 

OP  THE  PRODUCTION  OF  EVIDENCE. 

Chapter  I.    By  Whom  to  be  Produced,  §§  1981,  1982. 
II.    Means  of  Production,  H  1985-1997. 
IIL    Manner  of  Production,  §§  2002-2055. 


CHAPTER  I. 
BY  WHOM  TO  BE  PBODUCED. 
•§  1981.    Evidence  to  be  produced,  by  whom,      $  1982.    Writing  altered,  who  to  explain. 

§  1981.  EVIDENCE  TO  BE  PBODUCED,  B7  WHOM.  The  party  holding 
the  affirmative  of  the  issue  must  produce  the  evidence  to  prove  it;  therefore, 
the  burden  of  proof  lies  on  the  party  who  would  be  defeated  if  no  evidence 
were  given  on  either  side. 

History:     Enacted  March  11,  1872. 


BURDEN  OF  PBOOF. 

1.  Accident  policy  admitted — A  false  war- 

ranty pleaded — Bnrden  of  proof. 

2.  Same — Death  of  insured  —  Burden  of 

proof. 

3.  Same — Injury   to   insured — Burden   of 

proof. 

4.  Action  by  grantee  of  unrecorded  deed 

— Against  a  subsequent  grantee. 

5.  Action  by  lessor — Claiming  possession 

of  the  furniture  of  lessee  as  bailee. 

6.  Action   by    passenger  —  Against    com- 

mon carrier. 

7.  Action  by  a  tenant  for  years — To  re- 

cover damages  for  a  temporary  ex- 
clusion. 

8.  Action    for    collection    of    negotiable 

notes — By  the  purchaser. 

9.  Action   for  damages — Against  a  com- 

mon carrier,  for  injuries  sustained. 

10.  Same  —  For   alleged   negligence   of   a 

power  company. 

11.  Same — For  injury  due  to  negligence  of 

common  carrier. 

12.  Action     for     malicious     prosecution — 

Burden  of  proof  is  upon  the  plain- 
tiff. 

13.  Action  for  negligent  injury  —  Result- 

ing from  electric  flashes. 

14.  Action  of  quo  warranto — To  determine 

validity  of  a  municipal  corporation. 

15.  Action  to  rescind  and  recover  deposit 

of  purchase-money — In  a  contract  to 
sell  land. 

16.  Bill  of  discovery  —  The  disclosure  of 

facts  within  the   knowledge   of  de- 
fendant. 

17.  Civil  libel — Malice  in  fact. 


18.  Construction   of  section — In   harmony 

with  section  1869,  ante. 

19.  Contestant   of  will  —  Charging  insane 

delusions  as  burden  of  proof. 

20.  Same — Charging  insanity,  has  burden 

of  proof. 

21.  Same — Negative    allegations,    no    evi- 

dence unless  essential. 

22-  25.  Contributory   negligence  —  Pleaded  as 
defense — Burden  is  on  defendant. 

26.  Conveyance  to  married  woman  —  Pre- 

sumed to  vest  the  title  in  her. 

27.  Conveyance  with  restrictions  and  reser- 

vations— Action  for  breach — Failure 
to  produce  evidence. 

28.  Defendant   must   prove   new   matter — 

Though  negative. 

29.  Husband  and  wife — Separation — Good 

faith. 

30.  Incompetency  of  fellow-servant — In  an 

action   for  damages   for  negligence. 

31.  Jurisdiction  of  foreign  court — Burden 

of  proof  of. 

32,33.  Malicious    prosecution  —  Burden    of 
proof. 

34.  Mechanics1  lien — Burden  to  prove  non- 

payment. 

35.  Motion    to    vacate    judgment    by    de- 

fault— For  want  of  personal  service 
of  summons. 

36.  Negligence— Must  be  alleged  in  an  ac- 

tion for  damages  for  injuries. 

37.  Same — Presumption  of — From  blowing 

out  of  car-controller. 

38.  Negligence  of  master — Injury  to  serv- 

ant— Burden  on  servant. 

39.  Novation — The  burden  of  proving. 

40.  Payment   of  draft   for  collection — By 
collecting  bank. 
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41.  Plea  of  novation,  in  defense — Burden 

of  proof. 

42.  Possession — Burden  of  proof  on  party 

relying  on  it. 

43.  Prescriptive    easement  —  Burden    of 

proof  to  overturn. 

44.  Presumption  of  delivery  —  Prom  pot- 

session  of  deed  of  gift. 

45.  Presumptions — Need  no  evidence,  until 

rebutted. 

46.  Probate  of  will — The  burden  is  on  the 

proponent. 

47.  Secretary  of  corporation — Upon  an  ap- 

plication for  a  writ  of  mandate. 

48.  Subpoena  duces  tecum — Omnibus  order 

void. 

49.  Same — Unreasonable  search  and  seiz- 

ure. 

50.  Testamentary   capacity — In   a   contest 

of  a  codicil  of  a  will. 

51.  Time  of  payment  of  loss — Burden  of 

establishing  issue. 

52.  Vendor '8  lien  —  Action  to  establish 

paramount  to  trust-deed — Burden  of 
proof. 

53.  Violation    of    ordinance  —  Burden    of 

proof  on  plaintiff. 

54.  Water-stock  —  Is    not    presumptively 

appurtenant  to  land. 

A«  to  burden  of  proof  of  adverse  char- 
acter of  party  not  served  with  notice  of  ap- 
peal, see,  ante,  §  940  and  note. 

A»  to  burden  of  proof  of  showing  that 
subterranean  waters  are  a  flowing  stream, 
see  Kerr's  Cyc.  Civ.  Code,  2d  ed.f  §  1410  and 
note. 

As  to  burden  of  showing  adverse  char- 
acter of  party  not  served  with  notice  of  ap- 
peal, on  motion  to  dismiss  for  failure  to 
serve  notice  upon  such  party,  see,  ante, 
|  940   and   note. 

1.  Accident  policy  admitted  —  A  false 
warranty  pleaded — Burden  of  proof. — When 
the  execution  and  delivery  of  a  policy  of 
accident  insurance  are  admitted,  the  burden 
of  proof  is  on  the  defendant  to  establish 
that  warranties  made  by  the  insured  were 
false. — McEwen  v.  Occidental  Life  Ins.  Co., 
172  Cal.  6,  165  Pac.  86. 

2.  Same — Death  of  Insured — Burden  of 
proof. — In  an  action  to  recover  a  policy  of 
accident  insurance,  the  burden  of  proving 
that  the  death  of  the  insured  was  the  re- 
sult of  "bodily  Injury  effected  through  ex- 
ternal, violent  and  accidental  means"  is 
upon  the  plaintiff. — Rock  v.  Travelers'  Ins. 
Co.  of  Hartford,  172  Cal.  462,  L.  R.  A.  1916E. 
1196,  156  Pac.  1029. 

3.  Same— Injury  to  Insured— Burden  of 
proof. — In  an  action  to  recover  on  an  acci- 
dent policy  insuring  "against  bodily  injur- 
ies effected  directly  and  independently  of 
all  other  causes  through  external,  violent 
and  accidental  means."  excepting  suicide, 
where  the  answer  sets  up  as  a  special  de 


fense  that  the  insured  committed  suicide, 
the  burden  of  proof  rests  upon  the  defend- 
ant to  establish  such  issue. — Postler  v. 
Travelers'  Ins.  Co.,  173  Cal.  1,  158  Pac.  1022. 

4.  Action  by  grantee  of  unrecorded  deed 
—Against  a  subsequent  grantee,  involving 
the  respective  titles  of  the  two,  the  burden 
rests  upon  the  latter  to  prove  that  his 
deed  was  made  and  recorded  and  his  pur- 
chase made  and  the  price  paid  in  good  faith, 
and  without  knowledge  of  the  rights  of 
the  previous  grantee. — Bell  v.  Pleasants, 
145  Cal.  413,  78  Pac.  957,  overruling  Smith 
v.  Yule,  31  Cal.  184,  89  Am.  Dec.  167. 

6.  Action  by  lessor— Claiming  possession 
of  the  furniture  of  lessee  as  bailee  of   the 

same  as  security  for  unpaid  rent,  against 
the  sheriff  in  possession  of  the  same  furni- 
ture under  attachment  by  creditors  of 
leasee,  the  burden  of  proof  is  upon  plaintiff 
to  show  not  only  that  it  had  possession  at 
the  time  the  furniture  was  seized  by  the 
sheriff  but  that  it  had  some  right  to  the 
possession. — Citizens'  Securities  Co.  v. 
Hammel,   14  Cal.  App.  567,  112   Pac.   731. 

6.  Action  by  passenger— Against  com- 
mon carrier,  the  rule  that  the  burden  is 
upon  the  carrier,  after  proof  of  the  acci- 
dent and  resulting  injury,  to  show  that  such 
accident  and  injury  was  not  the  result  of 
Its  negligence,  is  not  a  reversal  of  the  rule 
that  the  burden  is  always  upon  the  plain- 
tiff to  show  negligence;  but  such  rule  is 
complied  with  by  proof  of  the  injury  and 
accident,  which  raises  the  presumption  of 
negligence,  which  must,  in  turn,  be  met  by 
the  defendant. — Bonneau  v.  North  Core,  etc., 
Co.,  152  Cal.  410,  93  Pac.  106. 

7.  Action  by  a  tenant  for  years— To  re- 
cover damages  for  a  temporary  exclusion 
from  the  leased  premises,  the  burden  is 
upon  the  plaintiff  to  show  facts  and  figures 
by  which  his  damages  may  be  legally  as- 
certained and  measured. — Scurich  v.  Ryan, 
14  Cal.  App.  754,  113  Pac.  123. 

8.  Action  for  collection  of  negotiable 
notes— By  the  purchaser,  proof  that  they 
were  based  upon  an  illegal  consideration 
makes  out  a  prime  facie  case  of  notice  of 
such  illegality  against  such  holder,  and 
casts  upon  him  the  burden  of  proving  that 
he  took  without  notice  and  Tor  value  before 
maturity. — Union  Collection  Co.  m  v.  Buck- 
man,  150  Cal.  162,  88  Pac.  708. 

9.  Action  for  damages— Against  a  com- 
mon   carrier,    for    Injuries    sustained    on    a 

train  operated  by  the  latter,  the  burden  is 
on  the  carrier,  after  proof  of  the  injury,  to 
show  that  it  was  sustained  without  negli- 
gence of  the  carrier. — Bonneau  v.  North 
Core,  etc.,  Co.,  152  Cal.  409,  93  Pac.  106. 

10.  Same— For  alleged  negligence  of  a 
power  company  in  locating  its  power  line 
within  three  feet  of  a  telephone  line,  a 
storm  driving  the  lines  together,  causing 
loss  of  plaintiff's  property  by  Are,  the  bur- 
den is  upon  the  plaintiff  to  show  that  the 
coming  together  of  the  wires  was  the  re- 
sult of  negligent  acts  of  defendant. — Brown 
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v.   Northern   Cal.   Power  Co.,  ^4    Cal.   App. 
655,  114  Pac  54. 

11.  Sane— For  Injury  due  to  negligence 
of  common  carrier*  as  a  street-car  company, 
proof  of  the  Injury  casts  upon  the  carrier 
the  onus  probandi  that  the  injury  was  oc- 
casioned by  inevitable  casualty,  or  some 
other  cause  which  human  care  and  fore- 
sight could  not  prevent,  or  by  contributory 
negligence  of  plaintiff,  unless  the  proof  on 
the  latter's  part  tends  to  show  contributory 
negligence  or  inevitable  casualty  or  some 
other  cause  which  human  care  or  foresight 
could  not  prevent.  This  rule  of  law  Is  held 
to  be  equivalent  to  that  enacted  in  section 
2100  Civil  Code,  requiring  the  carrier  of 
passengers  to  exercise  the  "utmost  care 
and  diligence." — Kline  v.  Santa  Barbara 
Consol.  R.  Co.,  150  Cal.  741,  745,  90  Pac.  125. 

IS.  Actio*  for  malicious  prosecution- 
Burden    of   proof    Is    upon    the    plaintiff    to 

show  want  of  probable  cause. — Booraem  v. 
Potter  Hotel  Co.,  154  Cal.  99,  97  Pac.  65. 

13.  Actios  for  negligent  Injury— Result- 
ing from  electric  flashes,  smoke,  and  ex- 
plosions, inducing  plaintiff  to  leap  from  the 
car  in  apprehension  of  danger,  the  burden 
is  on  him  to  prove  such  negligence;  and  the 
railroad  company  is  not  required  to  over- 
come the  presumption  of  defective  condi- 
tion of  appliances  by  a  preponderance  of 
evidence,  but  merely  to  balance  such  pre- 
sumption by  evidence. — Patterson  v.  San 
Francisco  &  S.  M.  Elec.  R.  Co.,  147  Cal.  183, 
81  Pac.  531. 

14.  Action  of  quo  warranto— To  deter- 
mine  validity    of   a    municipal    corporation, 

the  burden  is  upon  the  people  to  show  that 
illegal  votes,  other  than  those  rejected  by 
election  board,  were  cast  at  the  election  to 
incorporate. — People  v.  Town  of  Loyalton, 
147  Cal.  780,  82  Pac.  620. 

15.  Action  to  rescind  and  recover  de- 
posit of  purchase-money— In  a  contract  to 
•ell  land,  which  provided  that  if  the  title 
"prove  defective,  and  can  not  be  perfected 
within  a  reasonable  time"  the  vendor  shall 
repay  such  deposit.  When  the  complaint 
alleges  all  necessary  facts  to  entitle  a  re- 
covery of  the  deposit  as  the  contract  pro- 
vided, the  burden  is  on  the  defendant  to 
show  a  legal  reason  why  the  plaintiff  is  not 
entitled  to  recover. — Snowden  v.  Derrick, 
14   Cal.  App.  312,  111  Pac.  757. 

16.  Bill  of  discovery— The  disclosure  of 
facts    within    the   knowledge    of   defendant, 

or  of  papers  in  his  possession,  If  material 
to  the  existing  suit,  or  to  the  one  to  be  in- 
stituted, may  be  compelled;  but  this  princi- 
ple has  no  application  where  the  facts 
sought  to  be  discovered  are  not  material 
to  the  suit,  or  are  in  aid  of  some  other  ac- 
tion or  proceeding;  and  it  is  held  that  a 
defendant  stockholder  in  a  creditor's  bill 
to  reach  unpaid  subscriptions  to  stock,  can 
not  be  compelled  to  testify  or  discover  the 
whereabouts  of  other  defendant  stockhold- 
ers to  enable  plaintiff   to  serve   them  with 


summons. — Union     Collection     Co.     t.    Su- 
perior Court,  149  Cal.  798.  87  Pac  1036. 

17.  Civil  libel  —  Malice  In  fact. — Since 
malice  in  fact  goes  to  the  state  of  mind  and 
evil  nature  of  the  defendant,  the  burden  of 
proving  that  state  of  mind  is  upon  the 
plaintiff  who  seeks  an  award  of  primitive 
damages. — Davis  v.  Hearst,  160  Cal.  166,  116 
Pac.  530. 

18.  Construction  of  section— In  harmony 
with  section  1868,  ante. — While  the  logic  of 
above  section  seems  a  little  obscure,  the 
conclusion  is  in  harmony  with  section  1869, 
ante,  and  doubtless  the  whole  section  was 
intended  to  be  so  and  should  be  so  con- 
strued.— Wilson  v.  California  Cent.  R.  Co., 
94  Cal.  166,  175,  11  L.  R.  A.  685.  29  Pac.  861. 

19.  Contestant  of  will— Charging  Insane 
delusions,  has  burden  of  proof. — Where  .pro- 
bate of  will  and  codicils  was  contested  on 
the  ground  that  the  testatrix  at  the  time  of 
their  execution  was  under  certain  insane 
delusions  in  reference  to  her  husband,  the 
burden  of  proof  was,  under  above  section, 
upon  the  contestant  to  establish  the  exist- 
ence of  those  delusions,  and  it  was  incum- 
bent upon  him  to  present  to  the  court  evi- 
dence in  their  support  which  would  over- 
come the  presumption  that  the  testatrix  was 
sane  at  the  time  of  making  the  will. — Estate 
of  Scott,  128  Cal.  57,  62,  60  Pac.  527;  Estate 
of  Kendrick,  130  Cal.  360,  368,  62  Pac.  605; 
Estate  of  Calef,  139  Cal.  673,  675,  73  Pac.  539; 
Estate  of  La  tour,  140  Cal.  414,  430,  73  Pac. 
1070,  74   Pac.  441. 

20.  Same— Charging  Insanity,  has  harden 
of  proof. — Where  the  contest  is  based  upon 
the  Insanity  of  the  testatrix  the  burden  is 
upon  the  contestee  to  show  such  insanity  by 
a  preponderance  of  evidence. — Estate  of  Dol- 
beer,  149  Cal.  230,  86  Pac.  695. 

21.  Same— Negative  allegations,  no  evi- 
dence unless  essential.  —  The  provision  of 
above  section  applies  to  the  trial  of  a  will 
contest.  Contestant,  being  the  plaintiff  in 
the  proceeding,  must  prove  his  affirmative 
allegation,  but  he  need  give  no  evidence  in 
support  of  any  negative  allegation,  unless 
such  negative  allegation  is  an  essential  part 
of  the  statement  of  the  right,  or  title,  on 
which  his  cause  of  action  is  founded. — Es- 
tate of  Latour,  140  Cal.  414,  430,  73  Pac. 
1070,  74  Pac.  441. 

22.  Contributory  negligence— Pleaded  as 
defense— Burden  la  on  defendant  in  an  ac- 
tion for  personal  Injuries  caused  by  negli- 
gence of  a  railroad  company,  to  show  con- 
tributory negligence. — Hutson  v.  Southern 
Cal.  R.  Co.,  150  Cal.  704,  89  Pac,  1093. 

23.  In  this  state  the  burden  of  proving 
contributory  negligence  Is  cast  upon  the 
defendant. — Foley  v.  Northern  Cal.  Power 
Co.,  14  Cal.  App.   407,   112  Pac.  467. 

24.  This  is  a  defense,  the  burden  of 
proving  which  rests  upon  the  defendant. — 
Zibbell  v.  Southern  Pac.  Co.,  160  Cal.  241, 
116  Pac.  513. 
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25.  Contributory  negligence  of  the  pas- 
senger, in-  an  action  by  a  passenger  against 
a  street-car  company  for  damages  for  per- 
sonal Injuries  alleged  to  have  been  caused 
by  the  negligence  of  the  company  is  never 
presumed,  but  must  be  proved  by  the  de- 
fendant.— Kline  v.  Santa  Barbara  Consol. 
R.  Co.,  150  Cal.  745,  90  Pac.  125. 

26.  Conveyance  to  married  woman— Pre- 
sumed to  vest  the  title  In  her  as  her  sepa- 
rate property,  and  the  burden  of  proof  is 
upon  those  claiming  under  a  mortgage  by 
her  husband  to  overturn  such  presumption. 
— Alferitz  v.  Arrivillaga,  143  Cal.  647,  77 
Pac.  657. 


27.  Conveyance  with  restrictions 
reservations— Action  for  breach— -Failure  to 
produce  evidence. — In  an  action  brought  by 
the  heirs  at  law  of  a  decedent  to  enforce  a 
forfeiture  of  conveyance  with  restrictions 
and  reservations  made  by  the  deceased,  and 
to  obtain  a  decree  of  reversion  of  title  t~ 
such  heirs,  where  the  heirs  claim  no  vio- 
lation of  the  condition  in  relation  to  intoxi- 
cating liquors  and  no  evidence  is  given  as 
to  a  provision  in  reference  to  the  use  of 
the  land  as  a  public  park  for  campers,  the 
burden  being  upon  the  claiming  heirs,  a 
finding  in  reference  thereto  is  properly 
made  by  the  trial  court  in  favor  of  the 
grantee,  under  the  provisions  of  the  above 
section. — Whitaker  v.  Regents  of  Univer- 
sity of  California,  89  Cal.  App.  Ill,  178  Pac. 
309,  following  the  doctrine  in  Estate  of 
Latour,  140  Cal.  414,  73  Pac.  1070,  74  Pac. 
441. 

28.  Defendant  must  prove  new  matter— 
Though  negative. —  As  a  general  rule  the 
burden  is  on  the  defendant  to  prove  new 
matter  alleged  as  a  defense,  even  though 
it  requires  proof  of  a  negative. — Wilson  v. 
California  Cent.  R.  Co.,  94  Cal.  166,  172,  11 
L.  R.  A.  686,  29  Pac.  861;  Dieterle  v.  Bekin, 
143  Cal.  683,  688,  689,  77  Pac.  664.  See 
State  v.  Rocky  Mt.  B.  T.  Co.,  27  Mont.  294, 
400,  71   Pac.  311. 

20.  Husband  and  wife— Separation  — 
Good  faith. — Where  a  wife  separates  her- 
self from  her  husband  for  the  purpose  of 
instituting  divorce  proceedings  against  him, 
such  separation  is  not  desertion,  although 
the  divorce  suit  is  unfounded,  if  the  action 
is  begun  In  good  faith,  and  the  burden  of 
establishing  the  fact  of  such  good  faith 
is  upon  her. — Kusel  v.  Kusel,  147  Cal.  56, 
81   Pac.  297. 

80.  Incompetency  of  fellow-servant— In 
an    action    for   damages    for   negligence    by 

an  employee  against  his  employer,  based 
upon  the  alleged  incompetence  of  a  fellow- 
servant,  the  burden  is  on  the  plaintiff  to 
show  that  the  employer  at  the  time  of  the 
employment  of  such  fellow-servant,  either 
knew  that  he  was  incompetent  or  failed 
to  exercise  ordinary  care  in  his  selection. 
— Still  v.  San  Francisco  &  N.  W.  R.  Co.,  154 
Cal.   569,   564,   98   Pac.   672. 

31.  Jurisdiction  of  foreign  court— Bur- 
den of  proof  of. — In  an  action  in  a  Calif or- 
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nia  court  against  the  maker  of  a  promis- 
sory note,  and  mortgage  securing  same,  by 
the  administrator  of  the  deceased  assignee, 
where  administration  is  in  a  foreign  court, 
and' the  jurisdiction  of  such  foreign  court 
is  attacked,  the  burden  Is  upon  the  defend- 
ants, who  make  the  attack,  to  show  want 
of  jurisdiction. — Collins  v.  Maude,  144  Cal. 
293,  77  Pac.  945. 

Malicious       prosecution— Burden       of 

-In  an  action  for  malicious  prosecu- 
tion, the  burden  is  upon  the  plaintiff  to 
prove  both  elements — malice  and  want  of 
probable  cause. — Carpenter  v.  Ashley,  15 
Cal.  App.  463,   115   Pac.   268. 

33.  The  burden  of  proof  is  on  the  plain- 
tiff to  prove  a  want  of  probable  cause  and 
to  make  it  appear  in  the  record  upon 
appeal. — Carpenter  v.  Sibley,  15  Cal.  App. 
593.   119   Pac.   391. 

34.  Mechanics'  Hen— Burden  to  prove 
non-payment. — It  is  not  Incumbent  upon 
the  plaintiff  in  an  action  to  enforce  a 
mechanic's  lien  to  prove  non-payment  of 
the  amount  claimed;  but  the  burden  rests 
upon  the  defendant  to  prove  payment. — 
Barrett-Hicks  Co.  v.  Olas,  14  Cal.  App.  300. 
Ill   Pac.  760. 

SB.  Motion  to  vacate  Judgment  by  de- 
fault—For want  of  personal  service  of 
summons. — The  burden  is  on  the  plaintiff 
to  show  knowledge  of  the  proceedings  and 
inexcusable  neglect  on  the  part  of  the  de- 
fendant who  asks  the  relief  in  question. — 
Gray  v.  Lawlor,  151  Cal.   355.  90  Pac.  671. 

36.  Negligence— Must  be  alleged  In  an 
action  for  damages  for  Injuries  claimed  to 
have  been  caused  by  the  negligence  of  de- 
fendant, and  the  affirmative  of  the  issue  is 
primarily  for  the  plaintiff,  hence,  an  In- 
struction that  defendant  must  show  by  a 
preponderance  of  evidence  that  negligence 
did  not  exist,  or  that  defendant  must 
show  by  like  evidence  that  it  used  the 
utmost  care  and  diligence  to  avoid  the  acci- 
dent, in  order  to  avoid  a  recovery  in  such 
an  action  is  erroneous. — Valente  v.  Sierra 
R.  Co.,   151  Cal.  538,   91   Pac.   481. 

37.  Sane— Presumption  of — From  blow- 
ing out  of  car-controller. — When  the  con- 
troller of  a  street-car  burns  or  blows  out. 
it  is  presumed  that  it  was  due  to  some 
defect  of  the  controller  or  other  appli- 
ance, and  in  an  action '  for  damages  for 
injuries  sustained  thereby,  it  devolves  upon 
the  car  company  to  show  that  this  wat 
not  the  case,  and  that  such  burning  of 
blowing  out  did  not  result  from  any  cause 
which  the  highest  degree  of  care  on  Its 
part  could  have  prevented. — Waniorek  v. 
United  Railroads  of  San  Francisco,  17  Cal. 
App.   126,   118   Pac.   947. 

38.  Negligence  of  master  —  Injury  to 
servant — Burden  on  servant.  —  Where  the 
conditions  under  which  the  servant  is  ex- 
posed to  the  dangers  of  his  employment 
are  constantly  changing,  so  as  to  offer  to 
the  latter  equal  or  better  facilities  of 
knowledge   of   such   danger,    the   burden    is 


Ttt»  III,  Clu  I.]  BVIDENCE — WHAT   REQUIRED    AND    BY    WHOM. 


§1981 


upon  the  servant,  in  an  action  for  damages 
for  injury  due  to  the  alleged  negligence 
of  the  master,  to  show  that  the  master 
failed  to  exercise  ordinary  care  In  protect- 
ing the  servant  from  the  threatened  danger, 
after  knowledge  of  its  existence,  or  that  he 
urged  or  coerced  the  servant  to  continue 
the  work  after  being:  himself  aware,  or 
after  he  should  have  been  aware,  of  such 
existence. — Thompson  v.  California  Const. 
Co.,   148  Cal.   37,   82   Pac.   367. 


Novation— The     burden     of     proving 

novation  of  a  contract  is  upon  the  party 
asserting:  its  existence,  and  where  a  plain- 
tiff in  an  action  on  a  building:  contract  by 
the  contractor  against  the  owner  sets  up 
such  novation  by  the  architect,  he  must 
establish  the  authority  of  the  architect, 
either  express  or  implied,  to  make  the 
change  so  as  to  bind  the  owner. — Brown 
v.  Coffee,  17  Cal.  App.  384,  121  Pac.  309, 
311. 

See   par.   41,   this   note. 

40.  Payment  of  draft  for  collection — By 
collecting;  bank* — In  an  action  to  recover, 
against  a  bank,  the  proceeds  of  a  draft 
drawn  through  such  bank  upon  a  bank 
in  another  state,  the  burden  of  proof  is 
upon  the  bank  to  show  that  the  proceeds 
of  the  draft  had  been  turned  over  to  the 
plaintiff,  and  in  the  absence  of  evidence 
to  that  effect  a  judgment  based  upon  a 
finding  of  payment  must  be  reversed.— 
Johnson  v.  All  Night  and  Day  Bank,  17 
Cal.  App.  575,  120  Pac.  432. 

41.  Plea  of  novation,  In  defense— 'Bar- 
den  of  proof. — Where  a  plea  of  novation  is 
made  in  defense,  the  burden  of  establishing 
it  is  upon  the  defendant. — Under  Hdw.  Co. 
v.  Pacific  Sugar  Corp.,  17  Cal.  App.  83,  118 
Pac.  785,  789. 

See  par.   39,  this  note. 

42.  Possession— Burden  of  proof  on 
party  relying  on  it. — In  any  legal  proceed- 
ing, in  which  the  fact  whether  a  particu- 
lar parcel  of  land  was  or  was  not  then 
held  in  actual  possession  becomes  material, 
it  must  be  established  by  that  party  who 
relies  upon  the  fact  as  an  affirmative  issue 
in  support  of  his  claim,  or  defense. — Good- 
win v.  Scheerer,  106  Cal.  690,  697,  40  Pac.  18. 


43.  Prescriptive  easement— Borden  of 
proof  to  overturn. — In  an  action  to  quiet 
title  where  the  property  was  held  subject 
to  a  prescriptive  easement  of  twenty  years' 
duration,  and  open  and  continuous  use 
without  hindrance,  it  will  be  presumed  that 
it  was  under  a  claim  of  right  and  adverse 
to  plaintiff  upon  whom  rests  the  burden 
of  proof  to  show  the  contrary,  otherwise 
the  presumption  stands,  and  Is  sufficient 
to  establish  a  prescriptive  right  of  way. 
— Yuba  Cons.  Goldflelds  v.  Hilton,  16  Cal. 
App.   229,   116   Pac.   712. 


burden  of  proof  is  upon  the  grantor  seek- 
ing to  invalidate  the  deed  for  want  of  de- 
livery to  rebut  this  presumption. — Zihn  v. 
Zihn,  153   Cal.  407,  95  Pac.  868. 

45.  Pre*  am  prions  —  Need  no  evidence, 
until  rebutted. — With  respect  to  such  issues 
as  insanity,  undue  Influence,  fraud,  or 
duress,  above  section  supports  the  case  of 
the  proponent  of  the  will  in  the  same  way, 
and  for  the  same  reason,  that  it  sustains 
the  contestant  upon  the  Issue  of  due  exe- 
cution, publication,  and  attestation.  And. 
therefore,  though  the  proponent  must,  in 
conformity  to  the  rule  of  pleading,  allege 
soundness  of  mind  and  absence  of  duress, 
etc.,  he  is  exempt  by  the  rule  of  evidence 
from  the  necessity  of  proving  these  alle- 
gations until  some  evidence  is  produced 
tending  to  overthrow  the  presumption  in 
favor  of  sanity,  and  against  duress,  fraud, 
and  undue  influence. — Estate  of  Latour,  140 
Cal.  414,  432,  73  Pac.  1070,  74  Pac.  441. 

4«.  Probate  of  will— The  burden  la  on 
the  proponent  of  the  will  to  make  satisfac- 
tory proof  thereof. — Estate  of  Hayden,  149 
Cal.  681,  87  Pac.  275. 

47.  Secretary  of  corporation—Upon  an 
application    for    a    writ    of    mandate    by    a 

corporation  and  its  alleged  secretary  to 
compel  the  delivery  to  the  latter  of  the 
seal,  books,  papers,  records,  etc.,  of  the 
corporation,  where  the  official  character  of 
such  alleged  secretary  is  put  in  issue  by 
the  answer,  the  biirden  of  proof  is  cast 
upon  the  alleged  secretary  to  establish  his 
official  relationship  to  the  corporation,  his 
legal  appointment  as  secretary,  and  his 
right  to  the  custody  of  the  seal,  books, 
papers,  records,  etc. — Potomac  Oil  Co.  v. 
Dye,   14   Cal.  App.   676.   113   Pac.   126. 

48,  Subpoena  duces  tecum  —  Omnibus 
order  void. — A  subpoena  embodying  an 
order  requiring  the  secretary  of  a  corpora- 
tion to  bring  into  court  all  of  the  books 
and  records  and  papers  and  documents 
belonging  to  the  corporation,  in  the  absence 
of  a  showing  that  all  contained  evidence 
material  to  the  Inquiry  before  the  court, 
is  absolutely  void. — Kullman,  Salz  &  Co  v 
Superior  Court,  15  Cal.  App.  282,  114  Pac 
*S9. 


44.  Presumption  of  delivery—- From  pos- 
session of  deed  of  gift. — A  deed  of  gift  in 
the  possession  of  the  grantee  is  presumed 
to    have   been    delivered    to    them,   and   the 
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49.  Same  —  Unreasonable  search  and 
selsure.— To  entitle  a  party  to  the  produc- 
tion in  evidence  of  a  book  or  paper  be- 
longing to  another,  it  is  not  enough  that 
he  believes  or  is  advised  that  such  book 
oi  paper  contains  mater  al  evidence,  but 
it  must  appear  clearly  add  unequivocally 
that  the  person  has  a  book  or  paper  con- 
taining evidence  material  to  the  issue  be- 
fore the  court,  and  such  book  or  paper 
must  be  so  described  or  designated  that 
it  may  be  readily  Identified.— Kullman,  Salz 
&  Co.  v.  Superior  Court,  16  Cal.  App.  282 
114    Pac.    589. 
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Testamentary  capacity— In  a  contest 
of  a  codicil  of  a  will  upon  the  ground  of 
unsoundness    of   mind,    and    other    grounds 
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the  burden  is  upon  the  contestant  to  show 
unsoundness  at  the  time  of  the  execution 
of  the  codicil. — In  re  Weber,  15  Cal.  App. 
235,  114  Pac.  597. 

51.  Time  of  payment  of  loss— Harden  of 
establishing  lasne* — Where  an  averment  of 
time  of  payment  of  loss  was  traversed  by 
defendant's  denial,  an  issue  was  thereby 
raised,  upon  which  the  burden  devolved 
upon  plaintiff  to  prove  such  averment. — 
Irwin  v.  Insurance  Co.  of  N.  A.,  16  Cal.  App. 
145,   116   Pac    294. 

S3.  Vendor's  Item — Action  to  establish 
paramount  to  trust-deed— Burden   of  proof. 

— In  an  action  to  establish  a  vendor's  lien 
and  to  have  It  declared  paramount  to  a 
deed  of  trust  made  by  the  grantee  the 
burden  of  proof  Is  on  the  plaintiff  to  show 
that  the  trustee  and  beneficiary  had  notice 
of  his  lien  at  the  time  the  trust-deed  was 
executed,  where  there  is  nothing;  of  record 
to  put  them  on  Inquiry  as  to  the  existence 
of  the  vendor's  Hen. — Hawke  v.  California 


Realty   &   Const.   Co..   28   Cal.  App.   377,    152 
Pac.    959. 


Violation  of  ordinance  Harden  of 
proof  on  plaintiff* — Where  it  is  contended 
that  the  violation  of  an  ordinance  consti- 
tuted negligence  the  plaintiff  must  estab- 
lish the  violation  of  the  ordinance  by  a 
preponderance  of  evidence.  The  affirmation 
of  this  issue  may  be  shown  by  direct  tes- 
timony or  by  evidence  giving;  rise  to  an 
inference  or  a  presumption,  but  in  what- 
ever way  the  plaintiff  undertakes  to  make 
this  showing  the  burden  of  proof  is  upon 
him  and  the  defendants  are  not  called  upon 
to  do  any  more  than  to  meet  his  proof  by 
evidence  of  equal  weight. — Rathbun  v. 
White,  157   Cal.  248,  252,  107  Pac.  309. 


54.  Water-stock— Is  not  presumptively 
appurtenant  to  land,  and  the  burden  of 
proving  that  it  is  falls  upon  him  who 
claims  a  right  to  the  appurtenance. — Bank 
of  Visalia  v.  Smith,  146  Cal.  400,  81  Pac. 
542. 


§  1982.  WRITING  ALTEBED,  WHO  TO  EXPLAIN.  The  party  producing 
a  writing  as  genuine  which  has  been  altered,  or  appears  to  have  been  altered, 
after  its  execution,  in  a  part  material  to  the  question  in  dispute,  must  account 
for  the  appearance  or  alteration.  He  may  show  that  the'  alteration  was  made 
by  another,  without  his  concurrence,  or  was  made  with  the  consent  of  the  par- 
ties affected  by  it,  or  otherwise  properly  or  innocently  made,  or  that  the  altera- 
tion did  not  change- the  meaning  or  language  of  the  instrument.  If  he  do  that, 
he  may  give  the  writing  in  evidence,  but  not  otherwise. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  448  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901.  Stats,  and 
Amdts.  1900-1,  p.  251,  held  unconstitutional,  see  history,  $  5  ante. 


ALTERED  WRITINGS— WHO  TO 
EXPLAIN. 

1.  Agreement   to   furnish   water — Breach- 

Action  for  damages — Alteration  of  in- 
strument— Admissible  in  evidence. 

2.  Deed,  apparently  altered  in  material  re- 

spect, inadmissible. 

3-  5.  Material  and  immaterial  alterations. 

6.  Mutilation,   or  cancelation,   on   note   ex- 
plained. 

I.  Agreement  to  furnish  water— Breach 
—Action  for  damages— Alteration  of  In- 
strnineat— -Admissible    In    evidence. — In    an 

action  for  damages  for  breach  of  a  con- 
tract to  furnish  water  for  irrigation  and 
domestic  use  upon  a  specified  tract  of  'ind, 
an  objection  to  the  introduction  in  evi- 
dence of  the  contract,  under  the  provi- 
sions of  the  above  section,  based  upon  the 
fact  that  certain  printed  matter  therein 
had  been  stricken  out,  is  without  merit 
where  there  Is  nothing  to  indicate  that 
the  erasure  of  the  printed  lines  was 
made  after  the  examination  of  the  instru- 
ment, where  the  parts  stricken  out  are 
not  material  to  the  question  in  dispute,  and 
It    appears    that    the    striking    out    of    the 
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matter  was  to  make  the  contract  comply 
with  the  terms  of  a  preliminary  agreement 
entered  into  between  the  parties. — Telan- 
der  v.  Tujunga  Water  &  Power  Co.,  43  Cal. 
App.   493,   185    Pac.    504. 

2.  Deed,  apparently  altered  In  material 
respect,  inadmissible.  —  A  deed  was  prop- 
erly refused  to  be  received  in  evidence 
where  it  appears  on  the  face  thereof  to 
have  been  altered  In  a  material  respect 
after  its  execution. — Miller  v.  Luco,  80  Cal. 
257,   265,   22   Pac.   195. 

3.  Material    and    Immaterial    alteratloas. 

— Where  on  a  motion  for  change  of  venue, 
in  the  notice  of  motion  and  the  affidavit  of 
merits  and  other  affidavits  there  were  many 
interlineations  and  erasures  the  party  is 
entitled  to  have  them  read  and  consid- 
ered where  the  said  erasures  and  inter- 
lineations are  immaterial.  But  if  the  mean- 
ing of  the  language  was  changed  or  if 
they  remedied  a  defective  affidavit  the 
change  would  be  regarded  as  material  and 
the  affidavits  could  not  be  considered  with- 
out a  satisfactory  explanation. — Cavitt  v. 
Raje,  29  Cal.   App.   659.  156  Pac.  519. 

4.  A  material  change  or  alteration  of 
an  instrument  is  one  which  causes  it  to 
speak   a   language   different   In   legal  effect 
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from   which   it  originally   spoke. — Cavitt  v. 
Raje,  29  Cal.  App.  659,  156  Pac.  519. 

5.  Any  change  made  In  a  document  after 
its  execution,  which  merely  expresses  what 
«rould  otherwise  be  supplied  by  intendment, 
is  immaterial,  and  the  document  is  in  effect 
unaltered  by  it. — Cavitt  v.  Raje,  29  Cal. 
App.  659,  156  Pac.  519. 


A.  Mutilation,  or  cancelation,  on  note, 
explained. — The  fact  that  a  note  is  muti- 
lated and  marked  "canceled"  does  not  af- 
fect plaintiff's  right  to  sue  upon  it,  since 
this  matter  can  all  be  explained  and  ac- 
counted for. — Stelnhart  v.  National  Bank, 
94  Cal.  362,  367,  28  Am.  St.  Rep.  132,  29 
Pac.    717. 


CHAPTER  II. 

MEANS  OF  PRODUCTION. 


1 1985.  Subpoena  for  witness  defined. 

|  1986.  Subpoena,  how  issued. 

S  1987.  Subpcena,  how  served. 

§  1988.  How,  if  witness  be  concealed. 

§  1989.  When  a  witness  is  compelled  to  at- 
tend. 

§  1990.  Person  present  compelled  to  testify. 

S  1991.  Disobedience,  how  punished. 


§  1992.    Forfeiture  therefor. 

$  1993.     Warrant  may  issue  to  bring  witness, 

when. 
§  1994.    Contents  of  warrant. 
S 1995.     If    a   witness     be   a    prisoner,     how 

brought. 
§  1996.     On  whose  motion. 
§  1997.     How  examined. 


§  1985.  SUBPCENA  FOB  WITNESS  DEFINED.  The  process  by  which  the 
attendance  of  a  witness  is  required  is  a  subpcena.  It  is  a  writ  or  order  directed 
to  a  person  and  requiring  his  attendance  at  a  particular  time  and  place  to 
testify  as  a  witness.  It  may  also  require  him  to  bring  with  him  any  books, 
documents,  or  other  things  under  his  control  which  he  is  bound  by  law  to 
produce  in  evidence. 

History:     Enacted  March  11,  1872. 


SUBPCENA   FOR  WRITING,   ETC.— PRO- 
DUCTION. 

1.  Private  papers — Essential  showing. 

2.  Same — Omnibus  order. 

3.  Same — Surrender  of. 

4.  Production  not  ordered  unless  material. 

5.  Suspicion  not  ground  for  order. 

6.  Witness,    however   brought,    must    produce 

document. 

7.  Same — Under  general  principles  of  law. 

1.  Private   papers— Essential   showing;. — 

There  are  two  essential  facts  which  must 
be  made  to  appear  by  clear  and  unequivo- 
cal proof  as  a  condition  precedent  to  the 
right  of  a  court  to  require  a  person  to  de- 
liver up  for  examination  by  a  court  his 
private  books  and  papers:  (I)  that  such 
person  has  a  book  or  paper  or  document 
containing  evidence  material  to  the  issue 
before  the  court;  (2)  that  the  precise  book 
or  paper  or  document  containing  such  evi- 
dence be  designated  or  so  described  that  it 
may  be  identified. — Kullman  v.  Superior 
Court,   15   Cal.  App.   276,  114    Pac.   589. 

2.  Same  —  Omnibus  order  requiring  pro- 
duction of  all  books  of  record,  etc..  of  a 
corporation  or  subpcena  requiring  their  pro- 
duction is  in  the  absence  of  a  clear  showing 
that  they  contain  evidence  material  to  the 
inquiry,     is    absolutely     void. — Kullman    v. 


Superior   Court,   15   Cal.   App.    276,    114    Pac 
589. 

3.  Same— Surrender  of. — In  no  case 
should  a  person  be  forced  to  surrender  his 
private  books  and  papers  to  another  who 
does  not  claim  to  own  or  have  any  interest 
in  them  except  upon  convincing  proof  that 
such  books  or  papers  contain  evidence 
which  materially  affects  the  rights  in  liti- 
gation of  the  person  demanding  chem.  To 
do  otherwise  would  be  to  violate  the  con- 
stitutional guaranty  of  the  right  of  the 
people  to  be  secure  against  unreasonable 
or  unnecessary  seizure  of  their  private 
papers  and  documents. — Kullman  v.  Supe- 
rior Court,  15  Cal.  App.  276,"  114   Pac.  589. 

4.  Production  not  ordered  unless  mate- 
Hal. — The  court  can  not  order  the  produc- 
tion of  books  or  papers  to  be  used  as  evi- 
dence for  other  party  without  showing  that 
they  contain  material  evidence.  —  Ex  parte 
Clarke,  126  Cal.  235,  240,  77  Am.  Rep.  176. 
46  L.  R.  A.  885,  58  Pac.  546;  Hibernia  Sav. 
&  L.  Soc.  v.  Kaufman,  140  Cal.  69,  72.  78  Pac. 
750;  People  v.  Glaze,  139  Cal.  154,  158.  72 
Pac.    965. 

K»     Suspicion    not    ground    for    order. — A 

mere  suspicion  that  books  or  papers  con- 
tain material  evidence  is  not  sufficient 
ground  for  an  order  for  their  production. — 
Ex  parte  Clarke,  126  Cal.  235,  241,  77  Am. 
St.  Rep.  176,  46  I*  R.  A.  835.  58  Pac.  546; 
Ex  parte  Ricklrt,  126  Cal.  244,  58  Pac.  549; 
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San    Fernando   C.   Min.    ft   R.   Co.   v.   Hum- 
phrey,   111    Fed.   772,   77*. 

«.  WftneM,  howerer  brought,  slant  pro- 
duce document. — Above  section  provides  for 
what  is  usually  called  a  subpotna  duces 
tecum,  by  which  a  witness  is  required  to 
bring  with  him  any  books,  documents,  etc., 
"which  he  is  bound  by  law  to  produce  in 
evidence."  It  may  be  assumed,  however, 
that — although  there  is  no  express  affirma- 
tive statutory  provision  on  the  subject  in 
this  state — when  a  witness  Is  in  court,  no 
matter  how  brought  there,  and  discloses 
the  fact  that  he  has  a  paper,  document,  or 
book  which  would  be  evidence  in  favor  of 
the  party  desiring  it,  he  may,  in  a  proper 
case,    be   rightfully   ordered   to   produce   it. 


— Ex  parte  Clarke,  126  Cal.  235,  229,  77  Am. 
St.  Rep.  176,  46  L.  R.  A.  835,  58  Pac.  546: 
Morehouse  v.  Morehouse,  136  Cal.  332,  337, 
68  Pac.  976;  Kennlff  v.  Caulfleld.  140  CaL 
34,  41,  73  Pac.  803.  See  People  v.  Glaze.  139 
Cal.    154,    157,    72   Pac.   965. 

T.     9«m«— Usier     several     principle*      »f 

l»w. — It  is  evident  that  we  must  look  to 
general  principles  of  law  applicable  to  the 
subject,  where  it  is  to  be  determined  in 
what  instances  the  court  has  power  to 
compel  a  witness  to  give  up  his  books 
and  papers  and  disclose  his  private  busi- 
ness to  the  world. — Ex  parte  Clarke,  126 
Cal.  236,  239,  77  Am.  St.  Rep.  176,  46  L.  R. 
A.  836,  58  Pac.  546;  Morehouse  v.  More- 
house, 136  Cal.  332,  387,  68  Pac.  976. 


§  1986.      SUBPOENA,  HOW  ISSUED.    A  subpoena  is  issued  as  follows : 

1.  To  require  attendance  before  a  court,  or  at  the  trial  of  an  issue  therein, 
or  upon  the  taking  of  a  deposition  in  an  action  or  proceeding  pending  therein, 
it  is  issued  by  the  clerk  of  the  court  in  which  the  action  or  proceeding  is  pend- 
ing, under  the  seal  of  the  court,  or  if  there  is  no  clerk  or  seal  then  by  a  judge 
or  justice  of  such  court ; 

2.  To  require  attendance  before  a  commissioner  appointed  to  take  testimony 
by  a  court  of  a  foreign  country,  or  of  the  United  States,  or  of  any  other  state 
in  the  United  States,  or  before  any  officer  or  officers  empowered  by  the  laws  of 
the  United  States  to  take  testimony,  it  may  be  issued  by  the  clerk  of  the 
superior  court  of  the  county  in  which  the  witness  is  to  be  examined,  under  the 
seal  of  such  court ; 

3.  To  require  attendance  out  of  court,  in  cases  not  provided  for  in  subdivi- 
sion one,  before  a  judge,  justice,  or  other  officer  authorized  to  administer  oaths 
or  take  testimony  in  any  matter  under  the  laws  of  this  state,  it  is  issued  by  the 
judge,  justice,  or  other  officer  before  whom  the  attendance  is  required. 

[Issued  as  of  course,  when.]  If  the  subpoena  is  issued  to  require  attendance 
before  a  court,  or  at  the  trial  of  an  issue  therein,  it  is  issued  by  the  clerk,  as  of 
course,  upon  the  application  of  the  party  desiring  it. 

[Issued  on  order  of  court,  when.]  If  it  is  issued  to  require  attendance  before 

a  commissioner  or  other  officer  upon  the  taking  of  a  deposition,  it  must  be 

issued  by  the  clerk  of  the  superior  court  of  the  county  wherein  the  attendance 

is  required  upon  the  order  of  such  court  or  of  a  judge  thereof,  which  order  may 

be  made  ex  parte. 

History:  Enacted  March  11,  1872,  re-enactment  of  5  403  Practice 
Act  as  amended  April  12,  1859,  Stats.  1859,  p.  218;  amendment  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  251, 
held  unconstitutional,  see  history*  §  5  ante;  amendment  approved 
March  20,  1907,  Stats,  and  Amdts.  1907,  p.  730,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  515. 


SUBPCENA— WHO  MAY  ISSUE. 

1.  Contempt  —  Punishment     by     officer 

taking  deposition,  only. 

2.  Decision  in  Lezinsky  case — Overruled. 

3.  Deposition — Subpoena — Attendance  be- 

fore commissioner — Jurisdiction. 


4.  Same — Subpoena  is  properly  issued  by 

county  clerk. 

5.  Deposition  in  Lezinsky  case — Not  pro- 

ceeding of  court. 

6.  Construction  of  section — Subdivision  3. 

7.  Same — Same — Founded   upon   doctrine 

of  comity. 
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8.  Same  —  Issue  of  subpoena  by  county 

clerk. 

9.  Notary  public— " Other  officer." 

10.  Officer,  taking  deposition  —  Proceeds 

on   statutory   affidavit  and   notices, 
only. 

11.  Party    selecting    ministerial    officer — 

Relies  on  statutory  penalty. 

12.  Subpoena     issued     by     notary  —  Not 

quashed. 

13.  Statute  makes  officers  named — Officers 

of  court  to  take  depositions. 

14.  Same  —  Provides  necessary  officers  as 

examiners. 

15-18.  Taking   deposition   under  statute  —  A 
proceeding  of  court. 

1.  Contempts-Punishable  by  officer  tak- 
ing deposition,  only. — Above  section  and 
section  1991,  post,  do  not  attempt  to  give 
power  to  punish  for  contempt  in  the  case  of 
depositions,  except  to  the  officer  taking:  the 
deposition. — Burns  v.  Superior  Court,  140 
Cal.    1,    14,    73    Pac.    597. 

2.  Periston  in  Leslnsky  ense— Overruled. 
— That  part  of  the  decision  in  the  Lezln- 
sky  case  which  holds  that  power  to  punish 
for  contempt  for  refusing:  to  appear  and 
testify  before  a  notary  public,  is  not  griven 
to  the  court  in  which  action  is  pending:, 
by  the  provisions  of  above  section,  subdi- 
vision 2,  and  section  1991,  post,  Is  founded 
on  too  restricted  a  view  of  the  nature  and 
origin  of  courts  .of  general  jurisdiction, 
and  of  their  powers  as  set  forth  in  this 
code,  and  should  be  overruled. — Burns  v. 
Superior  Court,  140  Cal.  1,  14,  73  Pac.  697; 
Crocker  v.  Conrey,  140  Cal.  213,  215,  73  Pac. 
1006. 

See  par.  5,  11,  this  note. 

5.  Deposition  —  Subpoena  —  Attendance 
before  commissioner  —  Jurisdiction. — U nder 
the  provisions  of  subdivision  3  of  the  above 
section,  a  subpoena  issued  by  the  clerk  of 
the  superior  court  upon  the  order  of  the 
court  or  a  judge  thereof,  requiring;  the 
attendance  of  a  witness  before  a  commis- 
sioner or  other  officer  for  the  purpose  of 
giving  his  deposition,  has  the  same  terri- 
torial force  and  effect  as  a  subpoena  issued 
by  the  clerk  requiring  attendance  before 
the  court,  and  such  subpoena  may  require 
the  attendance  of  a  witness  even  though  he 
resides  outside  of  the  county,  but  within 
the  flfty-mlle  limit. — Merrill  v.  Superior 
Court,    33    Cal.    App.    55,    164    Pac.    340. 

4.  Same— Subpoena  is  properly  issued  by 
county  clerk  under  order  of  court  for  the 
taking  of  depositions  of  witnesses  before 
a  notary  public. — Scott  v.  Shields,  8  Cal. 
App.   12,  sub  nom.  Jn  re  Scott,  96  Pac.   385. 

6.  Deposition  in  Leslnaky  case— Not 
proceeding;  of  conrt. — Taking  of  such  a 
reposition  as  that  mentioned  in  the  Lesln- 
sky case,  72  Cal.  510,  14  Pac.  1;)4,  is  In  no 
true  sense  a  "proceeding   in  or  of  a   court 

:  justice,  within  the  meaning  of  subdivi- 


sion 9  of  section  1209,  ante,  which,  in  my 
judgment,  furnishes  no  authority  for  order 
to  show  cause  why  he  should  not  be  pun- 
ished for  contempt.  Order  of  superior 
court  adjudging  petitioner  guilty  of  con- 
tempt should  be  annulled"  (dls.  op.  Angel- 
lotti,  J.). — Burns  v.  Superior  Court,  140 
Cal.  1,  16,  73  Pac.  597. 
See  pars.  2,  11,  this  note. 

6.     Construction     of    section— Subdivision 

3. — "Other  officer"  referred  to  in  subdivi- 
sion 3  of  above  section  clearly  means  any 
one  "authorized  to  administer  oaths  or 
take  testimony  in  any  matter  under  the 
laws  of  this  state"  and  a  notary  public  is 
such  an  officer. — Scott  v.  Shields,  8  Cal.  App. 
12,  sub  nom.  In  re.  Scott,  96  Pac.  385. 


An  to  power  of  notary  public  to  ii 
poena,  see  par.  9,  this  note. 


ib- 


7.  Same  Same— Founded  upon  doctrine 
of  comity. — It  is  to  be  observed  that  the 
language  of  above  section  is  not  in  terms 
mandatory.  It  merely  provides  that,  when 
a  subpoena  is  issued,  it  must  be  in  a  cer- 
tain form,  and  by  certain  officers;  as,  for 
Instance,  when  a  witness  is  required  to 
appear  before  a  commissioner  appointed  by 
a  court  of  a  foreign  country,  or  of  another 
state,  etc.,  it  may  be  Issued  by  a  judge  or 
justice  of  the  peace.  It  is  no  doubt  true, 
however,  that  it  is  the  duty  of  the  judge  to 
Issue  a  subpoena  under  above  section  in  a 
proper  case.  But  subdivision  3  of  above 
section  is  founded  clearly  on  the  doctrine 
of  comity. — Boom  v.  De  Haven,  72  Cal.  280, 
282.   13   Pac.   694. 

See  note  65  Am.  St.  Rep.   95. 

8.  Same— line  of  subpoena  by  county 
clerk. — Subpoena  is  properly  issued  by 
county  clerk  under  order  of  court  for'  the 
taking  of  depositions  of  witnesses  before  a 
notary  public. — Scott  v.  Shields,  8  Cal.  App. 
12,  sub  nom.  In  re  Scott,  96  Pac.  385. 

9.  Notary  public— "Other  officer"  re- 
ferred to  In  subdivision  3  of  above  section 
clearly  means  any  one  "authorized  to  ad- 
minister oaths  or  take  testimony  in  any 
matter  under  the  laws  of  this  state."  and  a 
notary  public  is  such  an  officer. — Roussln  v. 
Kerpatrick,    8    Cal.    App.    7,    12,    15,    95    Pac. 

1123. 
See  pars.  6,  12,  this  note. 

10.  Officer,  taking;  deposition — Proceeds 
on    statutory   affidavit    and    notices,    only. — 

Officer  taking  deposition,  although  he  de- 
rives his  authority  primarily  from  the  law 
and  not  from  the  court,  does  not  act  Inde- 
pendently of  court.  He  can  not  proceed  of 
his  own  motion,  or  upon  the  mere  request 
of  any  person  to  take  a  deposition,  regard- 
less of  court,  or  of  any  action  pending.  He 
can  act  only  in  pursuance  of  an  affidavit 
made,  notice  given  in  an  action  pending 
in  a  court,  and  notice  given  by  a  party  to 
the  suit,  or  his  attorney,  which  affidavit 
and  notice  confessedly  are  proceedings  la 
the  action. — Burns  v.  Superior  Court,  140 
Cal.    1,   9,    73    Pac.   597. 
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11.  Party  seleetins;  ministerial  oflleer— 
Relies  on  statutory  penalty. — The  right  to 
take  the  deposition  1b  a  mere  statutory 
privilege,  and  can  be  exercised  and  en- 
forced only  in  the  manner  and  to  the  ex- 
tent provided  by  the  statute  which  gives  it. 
And  if  a  party  selects,  out  of  the  officers 
before  whom  depositions  may  be  taken,  one 
who  can  not  punish  for  contempt,  he  puts 
himself,  so  far  as  that  method  of  enforc- 
ing attendance  of  his  witness  is  concerned, 
out  of  the  reach  of  legislative  grace,  and 
must  rely  upon  the  provision  that  the  dis- 
obedient witness  forfeits  to  the  aggrieved 
party  one  hundred  dollars,  and  all  damages 
sustained  by  his  failure  to  attend,  and 
that,  if  he  be  a  party,  .  his  complaint  or 
answer  will  be  stricken  out — Lezinsky  v. 
Superior  Court,  72  Cal.  610.  612,  14  Pac.  104. 

See  pars.  2,  6,  this  note. 

12.  Snbpcena  Issued  by  notary  —  Sot 
quashed.  —  Plaintiff  was  proceeding,  upon 
affidavit  and  notice,  to  have  depositions  of 
witnesses  taken  before  a  notary  public 
when,  upon  motion  of  defendant  therein, 
the  court  made  an  order  quashing  the  sub- 
poenas upon  the  ground  that  the  affidavit 
upon  which  they  were  issued  was  not  suf- 
ficient. The  subpoenas  had  been  issued  by 
the  notary  under  subdivision  2  of  above 
section.  Without  determining  whether  or 
not  the  affidavit  was  sufficient,  there  is 
no  provision  in  the  code  to  quash  the  sub- 
poenas. The  party  desiring  to  do  so  has 
the  right  to  take  depositions,  and  the  ad- 
verse party  will  have  the  right  to  object 
when  the  depositions  shall  be  offered  to 
be  read.  If  the  proceedings  shall  be  found 
to  be  not  in  compliance  with  the  statute. 
— Pflster  v.  Superior  Court,  64  Cal.  400,  401, 
1    Pac.    492. 


IA,  Statute  makes  officers 
een«  of  court  to  take  depositions. — Instead 
of  requiring  a  court  order  (always  given  a* 
of  course),  and  leaving  the  appointment  of 
examiner  to  the  court,  law  authorizes  depo- 
sitions alike  in  law  as  in  equity,  and  itself 
provides  examiners,  by  giving  that  author- 
ity to  any  officer  authorized  to  administer 
oaths;  that  Is,  in  effect,  constituting  such 
officers  as  ex  officio  officers  of  court  for 
the  purpose  of  taking  such  depositions  as 
they  may  be  called  upon  to  take.  This  plan 
of  the  statute  Includes  all  cases  for  which 
depositions  were  formerly  authorized  in 
equity  practice. — Burns  v.  Superior  Court. 
140   Cal.    1,   9,   73   Pac.   597. 

14.  Same— Provides  necessary  officers  as 
examiners. — The  purpose  of  that  part  of 
the  code  relating  to  deposition  must  have 
been  to  devise  and  put  in  operation  a 
slightly  different  and  simpler  practice  or 
method  of  exercising  the  inherent  power  of 
court  to  provide  by  law  necessary  officers 
as  examiners,  to  make  them,  for  that  pur- 
pose, agencies  of  court,  and  to  empower 
such  officers  to  issue  subpoenas  as  process 
of  court, — a  mere  ministerial  act,  which  in 
ordinary  cases  is  performed  by  the  clerk, 
and  which  can  as  well  be  done  by  the 
examining  officer. — Burns  v.  Superior  Court. 
140  Cal.  1,   10,  73  Pac.   697. 

15.  Tnklns;  deposition  under  statute— A 
proceeding;  of  court. — It  is  true,  as  said  in 
the  Lezinsky  case,  that  the  statutory  .right 
to  take  depositions  can  be  exercised  only 
in  the  statutory  mode.  But  this  does  not 
affect  the  conclusion  that  -the  statutory  pro- 
cedure Is  but  a  substitute  for  the  former 
equity  practice,  and,  therefore,  a  proceed- 
ing of  the  court. — Burns  v.  Superior  Court, 
140  Cal.  1,  12,  73  Pac.  697;  Crocker  v.  Con- 
rey,   140  Cal.   213,   216,   73   Pac.  1006. 


§  1987.  SUBPOENA,  HOW  SEEVED.  The  service  of  a  subpoena  is  made  by 
showing  the  original  and  delivering  a  copy,  or  a  ticket  containing  its  substance, 
to  the  witness  personally,  giving  or  offering  to  him  at  the  same  time,  if  de- 
manded by  him,  the  fees  to  which  he  is  entitled  for  travel  to  and  from  the 
place  designated,  and  one  day's  attendance  there.  The  service  must  be  made 
so  as  to  allow  the  witness  a  reasonable  time  for  preparation  and  travel  to  the 
place  of  attendance.    Such  service  may  be  made  by  any  person. 

History:    Enacted  March  11,  1872,  re-enactment  of  5  404  Practice  Act. 

A»  to  costs  for  serving  summons  or  wb-       see  Act  of  March   10,   1891,  Stats.  1891-5,  p. 
poena*    by    a    person    other    than    a    sheriff,       56,  I  Hen  nine's  General  Laws,  3d  ed.,  p.  445. 

§  1988.  HOW,  IP  WITNESS  BE  CONCEALED.  If  a  witness  is  concealed 
in  a  building  or  vessel,  so  as  to  prevent  the  service  of  a  subpoena  upon  him,  any 
court  or  judge,  or  any  officer  issuing  the  subpoena,  may,  upon  proof  by  affi- 
davit of  the  concealment,  and  of  the  materiality  of  the  witness,  make  an  order 
that  the  sheriff  of  the  county  serve  the  subpoena ;  and  the  sheriff  must  serve 
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it  accordingly,  and  for  that  purpose  may  break  into  the  building  or  vessel 
where  the  witness  is  concealed. 

History:     Enacted  March  11,  1872,  re-enactment  of  $  405  Practice  Act. 


§1989.  WHEN  A  WITNESS  IS  COMPELLED  TO  ATTEND.  A  witness  is 
not  obliged  to  attend  as  a  witness  before  any  court,  judge,  justice,  or  any  other 
officer,  out  of  the  county  in  which  he  resides,  unless  the  distance  be  less  than 
fifty  miles  from  his  place  of  residence  to  the  place  of  trial. 

History:  Enacted  March  11,  1872,  founded  upon  §  402  Practice 
Act;  amendment  approved  March  3,  1916,  Stats,  and  Amdts.  1915,  p. 
330.     In  effect  August  8,  1916. 


f 


WITNESS— COMPELLED  TO  ATTEND 

WHEN. 


1.  Attendance  of  witnesses  —  Residence   over 

thirty  miles. 

2.  Testimony   on    former    trial — Inadmissible, 

if  deposition  possible. 

1.  Attendance  of  wltneeaee—  Realdenee 
over  thirty  mUet. — Where  witnesses  resided 
over  thirty  miles  from  the  place  of  trial 
they  can  not  be  compelled  to  attend  (dic- 
tum).— Carr  v.  Stern,  17  Cal.  App.  408,  120 
Pac.    35. 

2.  Testimony  on  former  trial— Inadmis- 
sible If  deposition  possible* — It  Is  claimed 
that  Mrs.  Taylor,  a  witness,  was  "out  of 
the    jurisdiction"    of    the    court,    and    that. 


therefore,  under  the  provision  of  subdivi- 
sion 8  of  section  1870,  ante,  her  testimony 
given  on  former  trial  was  admissible,  but 
it  Is  manifest  that  this  is  not  so.  The 
jurisdiction  of  late  district  courts  is  not 
limited  to  their  own  county.  The  personal 
attendance  of  Mrs.  Taylor  at  the  trial 
could  have  been  compelled  under  above  sec- 
tion, but  her  deposition  could  not  have 
been  compelled  under  above  section,  or  her 
deposition  could  have  been  taken  and  her 
attendance,  before  the  officer  appointed  to 
take  such  deposition,  could  have  been  com- 
pelled. The  court  below  therefore  erred  in 
admitting  In  evidence  the  testimony  of  the 
witness  given  on  the  former  trial  against 
the  objections  of  the  defendant. — Butcher 
v.  Vaca  Valley  R.  Co.,  66  Cal.  598,  599. 


§  1990.  PEESON  PBE8ENT  COMPELLED  TO  TESTIFY.  A  person  pres- 
ent in  court,  or  before  a  judicial  officer,  may  be  required  to  testify  in  the  same 
manner  as  if  he  were  in  attendance  upon  a  subpoena  issued  by  such  court  or 
officer. 

History:    Enacted  March  11,  1872,  re-enactment  of  5  406  Practice  Act. 

§  1991.  DISOBEDIENCE,  HOW  PUNISHED.  Disobedience  to  a  subpoena, 
or  a  refusal  to  be  sworn,  or  to  answer  as  a  witness,  or  to  subscribe  an  affidavit 
or  deposition  when  required,  may  be  punished  as  a  contempt  by  the  court  issu- 
ing the  subpoena.  When  the  subpoena,  in  any  such  case,  requires  the  attend- 
ance of  the  witness  before  an  officer  or  commissioner  out  of  court,  it  is  the  duty 
of  such  officer  or  commissioner  to  report  any  such  disobedience  or  refusal  to  the 
court  issuing  the  subpoena ;  and  the  witness  must  not  be  punished  for  any  re- 
fusal to  answer  a  question  or  to  subscribe  an  affidavit  or  deposition,  unless, 
after  a  hearing  upon  notice,  the  court  orders  him  to  so  answer  or  subscribe  and 
then  only  for  disobedience  to  such  order.  Any  judge,  justice,  or  other  officer 
mentioned  in  subdivision  three  of  section  nineteen  hundred  and  eighty-six, 
may  report  any,  such  disobedience  or  refusal  to  the  superior  court  of  the 
county  in  which  such  attendance  was  required ;  and  such  court  thereupon  has 
power,  upon  notice,  to  order  the  witness  to  perform  the  omitted  act,  and  any 
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refusal  or  neglect  to  comply  with  such  order  may  be  punished  as  a  contempt 

of  such  court. 

History:  Enacted  March  11,  1872,  re-enactment  of  §409  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  252,  held  unconstitutional,  see  history,  5  5  ante; 
amendment  approved  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  731, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  515. 


DISOBEDIENCE  OF  SUBPOENA— HOW 

PUNISHED. 

1.  Construction   different   from   Lezinsky 

case — Judicial  legislation. 

2.  Contumacy  of  deposing  witness — To  be 

reported  to  court. 

3.  Defendant  —  Can  not  be  deprived  of 

right  to  answer. 

4, 5.  Disobedience  of  subpoena  of  notary — 
Not  punishable. 

6.  Same — To  be  proved  wilful  to  justify 

penalty. 

7.  Judge    taking    deposition — Acts    judi- 

cially and  not  ministerially. 

8.  Law   authorizing  striking   out  of  an- 

swer— Unconstitutional. 

9.  Mandatory  provision. 

10.  Objections  to  question  —  Decided  by 

the  court  only. 

11.  Officer  taking  deposition — No  author- 

ity to  punish. 

12.  Penalty  of  statute — For  protection  of 

adverse  party. 

13.  Plaintiff '8    refusal    to   answer   before 

notary  —  Contempt  —  Striking  out 
complaint. 

14.  Power  to  punish — Is  judicial. 

15.  Refusal   to   obey   subpoena   issued    by 

court — Punishable. 

16, 17.  Statute  conferring  on  non- judicial  offi- 
cers power  to  punish  —  Unconstitu- 
tional. 

18.  Witness  summoned  —  Subject   to  pro- 
ceedings in  contempt. 

1.  Construction  different  from  Leslnsky 
cane— Judicial  legislation. — For  more  than 
fifteen  years  the  Lezinsky  case,  72  Cal.  510, 
14  Pac.  104,  has  been  accepted,  without 
question,  as  proper  construction  of  our 
statutory  law,  notwithstanding  statement 
therein  contained  that  "whether  or  not 
power  to  enforce  attendance  of  witnesses 
out  of  court  should  be  enlarged  is  ques- 
tion for  legislative  determination."  There 
has  been  no  amendment  of  our  code  provi- 
sion in  this  respect,  and  to  give  now  dif- 
ferent construction  of  the  statute  would 
seem  to  be  purely  judicial  legislation  (dis. 
on.  Angellotti,  J.). — Burns  v.  Superior 
Court,  140  Cal.  1,  15,  73  Pac.  597. 

2.  Contumacy  of  deposing  witness— To 
be  reported,  to  conrt. — Taking  and  certify- 
ing of  depositions,  by  notary,  is  directly 
analogous  to  taking  and  reporting  of  tes- 
timony by  reporter.  It  is  portion  of  Judi- 
cial function   that  may  be   delegated;   and, 
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as  long  as  witnesses  consent  to  answer 
proper  questions,  reporter,  or  notary,  may 
act  as  efficiently  as  judge  himself.  In  re- 
ducing evidence  to  form  in  which  it  may 
be  used  at  trial.  But  power  to  punish  for 
contempt  in  refusing  to  answer,  or  of  com- 
mitting to  prison  until  witness  consents 
to  answer,  is  judicial  function  which  can 
not  be  delegated.  The  referee,  in  such  case, 
must  report  witness'  contumacjujf  to  the 
court,  and  leave  to  court  determination  of 
question  whether  contempt  has  been  com- 
mitted, and  how  it  is  to  be  punished. — 
Crocker  v.  Conrey,  140  Cal.  213,  216,  73  Pac. 
1006. 

&.     Defendant— -Can    not    be    deprived    of 
ri*-at  to  answer. — In  action  for  divorce,  de- 
fendant  interposed   demurrer   to   complaint, 
but    court,    on    motion    of    plaintiff,    struck 
out    demurrer   and   gave   judgment   against 
him,  as   by   default,   for  his   failure   to   pay 
certain   alimony   ordered   by   court,   and   for 
neglect   and    refusal    to   subscribe    his   dep- 
osition taken  in  the  action.     The  court  had 
no    authority    to    strike    out    his    demurrer, 
refuse    to   admit    him    to   answer,    and    ren- 
der   judgment    against    him.    pro    confesso, 
for    his    failure    to    obey    its    order    for   ali- 
mony.    His  disobedience  of  that  order  con- 
stituted   a    contempt    for   which    only    pun- 
ishment  it  was  competent   to  impose  under 
the     code    was    fine    or    imprisonment.      In 
action    for   divorce   court   can   not   thus  de- 
prive  defendant   of  right  to   make  defense 
—Foley    v.    Foley,    120    Cal.    33,    39,    63    Am 
St.    Rep.    147,    52    Pac.    122;    Summerville   v. 
Kelliher,  144   Cal.   155,  160,  77   Pac.   889. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §  139 
and    note   pars.    27-38. 

4.  Disobedience  of  subpoena  of  notary—- 
Not  punishable. — Disobedience  to  subpcena 
issued  by  notary  public  to  attend  and  testify 
by  deposition  can  not  be  punished  by  court 
as  contempt. — Lezinsky  v.  Superior  Court, 
72  Cal.  510,  511,  14  Pac.  104. 

5.  Overruled!  Burns  v.  Superior  Court, 
140  Cal.  3,  14,  73  Pac.  597  (but  see  dissent- 
ing opinion  of  Angellotti,  J.,  p.  15);  Crocker 
v.  Conrey,  140  Cal.  213,  215,  73  Pac.  1006. 

6.  Same— To  be  proved  wilful  to  Justify 
penalty. — Although  complaint  or  answer  of 
party  may  be  stricken  out  as  penalty  for 
disobedience  to  subpoena  under  above  sec- 
tion, such  disobedience  must  be  proved  to 
have  been  wilful  or  intentional. — Clifford 
v.  Allman,  84  Cal.  528,  533,  24  Pac.  292. 

7.  Judge  taking  deposition— Acts  judi- 
cially   and    not    ministerially. — As     to     the 

judge  in  whose  court  an  action  is  pending, 
— a  judge   invested   with  power   to   do   any 
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and  everything  looking  to  the  trial  and  final 
disposition  of  cause  which  rules  of  practice 
prescribed  by  legislature  authorizes  him  to 
do, — when  he  consents  to  take  deposition  of 
witness,  he  is  acting  not  as  a  mere  minis- 
terial functionary,  but  In  the  discharge  of 
his  duty  as  judge,  and  is  armed  with  all 
powers  of  judge  in  chambers. — Crocker  v. 
Conrey,  140  Cal.  213,  217,  73  Pac.  1006. 

8.  Law  authorising  striking  oat  of  an- 
swer —  Unconstitutional. — Law  authorizing 
court  to  strike  out  answer  of  party  for  re- 
fusal to  attend  when  required  and  give  his 
deposition  Is  unconstitutional  as  tending 
unduly  to  restrict  right  to  defend  an  ac- 
tion.— Foley  v.  Foley,  120  Cal.  33,  40,  63  Am. 
St.  Rep.  147,  62  Pac.  122;  Summervllle  v. 
Kelliher,  144  Cal.  158,  160,  77  Pac.  889,  891; 
Hovey  v.  Elliott,  167  U.  S.  409,  42  L.  ed.  215, 
17  Sup.  Ct.  Rep.  841. 

••  Mandatory  provision. — Where  witness 
refuses  to  answer  before  a  notary  it  is 
proper  for  him  to  report  such  refusal  to  the 
court  making  the  order  requiring  the  wit- 
ness to  appear  before  the  notary,  and  the 
judge  has  no  discretion  but  to  exercise  the 
power  which  the  law  has  vested  In  him  so 
far  as  necessary  to  secure  the  right  to  have 
the  deposition  of  the  witness  taken.  It  is 
his  clear  duty  to  consider  the  report  and  de- 
termine whether  the  questions  were  proper 
and  If  so  to  direct  the  witness  to  answer, 
«tnd  in  case  of  his  refusal,  to  employ  the 
punitive  power  of  the  court  to  compel 
obedience,  and  If  the  judge  refuses  to  act 
in  such  case  mandamus  will  lie  to  compel 
action  by  him. — Scott  v.  Shields,  8  Cal.  App. 
12,  sub  nom.  In  re  Scott,  96  Pac.  385. 

10.  Objections  to  question— Decided  by 
the  court  only. — Code  does  not  contemplate 
that  officer  simply  authorized  to  administer 
oaths  should  decide  upon  merits  of  objec- 
tions. It  is  only  required  that  objection  be 
stated,  and,  as  court  in  which  action  is 
pending  has  ultimate  decision,  and  should 
have  control  of  proceedings  for  production 
of  evidence,  it  Is  proper  tribunal  for  deci- 

*y>  sion  of  all  such  questions.  They  can  prop- 
erly be  presumed  and  decided  upon  hearing 
of  charge  of  contempt. — Burns  ▼.  Superior 
Court,  140  Cal.  1,  13,  73  Pac.  597. 

11.  Officer  taking  deposition— No  author- 
ity to  vanish. — Contention  that  this  provi- 
sion gives  officer  taking  deposition  author- 
ity to  punish,  as  for  contempt,  one  who 
disobeys  his  subpoena,  or  refuses  to  be 
sworn,  or  to  testify,  can  not  be  maintained. 
The  legislature  can  not  thus  dispose  of  Ju- 
dicial power  of  state.  The  constitution  can 
not  be  construed  as  allowing  ministerial 
officers  to  be  Invested  with  power  to  punish 
Individuals  by  fines  and  imprisonment. — 
Burns  v.  Superior  Court,  140  Cal.  1,  12,  73 
Pac.  5Q7;  Crocker  v.  Conrey,  140  Cal.  213, 
215,    73    Pac.    1006. 

As  to  power  of  notary  to  pnnlah  for  con- 
tempt, see  note  38  L.  R.  A.  822. 

As  to  power  to  pnnlah  witness  for  con- 
tempt being  Judicial,  see  par.  14,  this  note. 
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12.  Penalty  of  statute— For  protection 
of  adverse  party. — Above  section  provides 
that  disobedience  of  subpoena  may  be  pun- 
ished as  contempt  of  court,  and.  If  witness 
be  a  party,  his  complaint  or  answer  may 
be  stricken  out.  This  latter  clause  of  sec- 
tion is  intended  for  protection  of  adverse 
party,  whose  substantial  rights  are  or  may 
be  affected  by  such  disobedience,  as  well  as 
punishment  for  contempt  Itself;  and  it  is 
evident,  from  nature  of  power,  thus  con- 
ferred on  court,  that  it  should  not#be  exer- 
cised except  with  guarded  discretion,  and 
with  view  to  promote  substantial  justice  in 
cause  before  it. — Frazer  v.  Lynch,  88  Cal. 
621,  623,  26  Pac.  844. 

IS.     Plaintiffs   refusal    to    answer    before 
notary— -Contempt— Striking   out   complaint. 

— Where  a  plaintiff,  who  has  been  regularly 
subpoenaed  before  a  notary,  refuses  to  an- 
swer questions,  and  give  his  deposition  in 
the  case,  the  court  is  authorized  under  above 
section  to  strike  out  his  complaint,  but  this 
can  be  done  only  after  he  has  been  ad- 
judged guilty  of  contempt.  —  O'Neill  v. 
Thomas  Day  Co.,  152  Cal.  362,  92  Pac.  856. 

14.  Power    to    punish — Is    Judicial. — The 

power  to  punish  by  fine  and  imprisonment 
involves  personal  liberty  of  citizen,  and  is 
in  its  nature  a  judicial  power  of  highest 
court.  It  can  not  be  exercised  except  upon 
due  process  of  law,  and  this  implies  that  it 
must  be  vested  in  some  court  in  all  cases 
except  those  where  constitution  either  ex- 
pressly or  by  necessary  Implication  vests 
it  elsewhere.  It  is  clear  that  It  could  not 
be  given  to  every  officer  authorized  to  ad- 
minister oaths. — Burns  v.  Superior  Court, 
140  Cal.  1,  12.  73  Pac.  597. 

15.  Refusal  to  obey  subpotna  Issued  by 
court— Punishable. — Proceedings  In  taking 
of  depositions  in  an  action  are  proceedings 
of  the  court,  within  meaning  of  that  phrase 
as  used  in  section  1209,  ante,  and  refusal 
to  obey  subpoena,  issued  by  court  taking  the 
depositions,  for  attendance  of  witness  at 
such  taking,  is  an  unlawful  Interference 
with  the  proceedings  and,  as  such,  punish- 
able as  contempt  of  court,  in  which  action 
Is  pending,  upon  proper  charge  made  to 
court  by  affidavit. — Burns  v.  Superior  Court, 
140  Cal.  1,  14,  73  Pac.  597. 

16.  Statute  conferring  on  non-Judlclal  of- 
ficers power  to  punish— Unconstitutional. — 

Legislature  can  not  confer  upon  non-judicial 
officer  powers  in  their  nature  essentially  Ju- 
dicial, and,  therefore,  this  statute,  which 
attempts  to  empower  any  officer  issuing 
subpoena  to  punish  for  contempt,  is  uncon- 
stitutional only  as  to  non-Judicial  officers. 
— Crocker  v.  Conrey,  140  Cal.  213.  217,  78 
Pac.  1006. 

17.  That  part  of  above  section,  which 
purports  to  authorize  a  ministerial  officer 
issuing  a  subpoena  to  punish  as  a  contempt 
disobedience  thereof,  or  a  refusal  to  be 
sworn  or  answer  as  a  witness,  Is  unconsti- 
tutional (dis.  op.  Angellotti,  J.). — Crocker 
v.  Conrey,  140  Cal.  213,  221,  73  Pac.  1006. 

See  par.  11,  this  note. 
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18.  Witness  summoned-— Subject  to  pro- 
ceedings In  contempt. — One  who  is  a  wit- 
ness, summoned  to  attend  and  grlve  his  dep- 
osition in  an  action,  is  certainly  a  person 
"connected  with  a  judicial  proceeding-  be- 
fore" the  court,  under  provisions  of  subdi- 
vision 5,  section  128,  ante,  and  his  attend- 
ance  is   a  matter   "pertaining:"   to  the  pro- 


ceeding In  court.  His  conduct,  in  falling 
to  attend  In  obedience  to  the  subpoena  is. 
therefore,  a  matter  which  can  be  controlled 
by  court,  and,  if  so,  the  control  can  be  made 
effective  only  by  existence  of  power  to 
punish  disobedience.  —  Burns  v.  Superior 
Court,  140  Cal.  1,  11,  78  Pac.  597;  Crocker  v. 
Conrey,  140  Cal.   213,   215,   73  Pac.    1006. 


§  1992.  •  FORFEITURE  THEREFOR.  A  witness  disobeying  a  subpoena  also 
forfeits  to  the  party  aggrieved  the  sum  of  one  hundred  dollars,  and  all  dam- 
ages which  he  may  sustain  by  the  failure  of  the  witness  to  attend,  which  for- 
feiture and  damages  may  be  recovered  in  a  civil  action. 

History:     Enacted  March  11,  1872,  re-enactment  of  $410  Practice  Act. 

DISOBEDIENCE  OF  SUBPCENA— FOR- 
FEITURE FOR. 


1.  Complaint — Essential  allegations. 

2.  Same — Must  show  party  aggrieved. 

1.     Complaint  —  Eteaentlal     allegation*. — 

Where,  In  an  action  to  recover  penalty  and 
damages,  under  above  section,  complaint 
does  not  disclose  the  nature  of  case  pend- 
ing in  justices'  court,  the  subpoena  duces 
tecum  of  which  defendant  refused  to  obey, 
nor  the  relevancy  of  the  instrument  de- 
scribed in  subpoena,  nor  show,  nor  even  al- 
lege, that  defendant  could  have  testified  to 
any  matter  material  to  any  issue  pending 
in  said  court,  no  cause  of  action  has  been 
alleged. — Nolan  v.  Grlder,  136  Cal.  49,  61, 
4J7  Pac.  9. 


2.     Same— Mut   ahow   party  assrle^e^t. — 

Question  upon  appeal  presented  is.  whether 
defendant  "disobeyed  the  subpoena."  Above 
section    is    somewhat    obscure.     It   provides 
that  "a  witness  disobeying  a  subpoena"  for- 
feits one  hundred  dollars  to  party  aggrieved, 
and  all  "damages"  which  may  be  sustained 
"by    failure    of   witness    to   attend."    Above 
section   is   one   of   several   relating  to   "the 
production  of  evidence,"  but  it  is  not  neces- 
sary to  decide  whether  the  attendance  of  a 
witness  and  his  being  sworn,  and  then  re- 
fusing to  answer  any  question,  constitutes 
"a  disobedience  of  the  subpoena,"  since  facts 
alleged  do  not  show  that  plaintiff  is  "party 
aggrieved,"  or  that  he  has  "sustained  dam- 
ages."—Nolan  v.  Orider   135  Cal.   49,   51,  67 
Pac.  9. 


§  1993.  WARRANT  MAY  ISSUE  TO  BRING  WITNESS,  WHEN.  In  case 
of  failure  of  a  witness  to  attend,  the  court  or  officer  issuing  the  subpoena,  upon 
proof  of  the  service  thereof,  and  of  the  failure  of  the  witness,  may  issue  a  war- 
rant to  the  sheriff  of  the  county  to  arrest  the  witness  and  bring  him  before  the 
-court  or  officer  where  his  attendance  was  required. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  411  Practice  Act. 


§  1994.  CONTENTS  OP  WARRANT.  Every  warrant  of  commitment,  is- 
sued by  a  court  or  officer  pursuant  to  this  chapter,  must  specify  therein,  par- 
ticularly, the  cause  of  the  commitment,  and  if  it  be  for  refusing  to  answer  a 
question,  such  question  must  be  stated  in  the  warrant.  And  every  warrant  to 
arrest  or  commit  a  witness,  pursuant  to  this  chapter,  must  be  directed  to  the 
sheriff  of  the  county  where  the  witness  may  be,  and  must  be  executed  by  him 
in  the  same  manner  as  process  issued  by  the  superior  court.  • 

History:     Enacted  March  11,  1872;   amendment  approved  April  16, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  115. 

§  1995.  IF  A  WITNESS  BE  A  PRISONER,  HOW  BROUGHT.  If  the  wit- 
ness be  a  prisoner,  confined  in  a  jail  or  prison  within  this  state,  an  order  for 
his  examination  in  the  prison  upon  deposition,  or  for  his  temporary  removal 
and  production  before  a  court  or  officer,  for  the  purpose  of  being  orally  exam- 
ined, may  be  made  as  follows : 
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<•*.  Ill,  Art.  I.] 


PRISONER  WITNESS — BRINGING— EXAMINATION. 


9§  1903-200:! 


1.  By  the  court  itself  in  which  the  action  or  special  proceeding  is  pending, 
unless  it  be  a  justices'  court. 

2.  By  a  justice  of  the  supreme  court,  or  a  judge  of  the  superior  court  of  the 

county  where  the  action  or  proceeding  is  pending,  if  pending  before  a  justices' 

court,  or  before  a  judge  or  other  person  out  of  court. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  412  Practice 
Act;  amendment  approved  April  16,  1880,  Code  Amdts.  1880  (C.  C. 
P.  Pt),  p.  115. 


§  1996.  ON  WHOSE  MOTION.  Such  order  can  only  be  made  on  the  mo- 
tion of  a  party,  upon  affidavit  showing  the  nature  of  the  action  or  proceeding, 
the  testimony  expected  from  the  witness,  and  its  materiality. 

History:    Enacted  March  11,  1872,  re-enactment  of  $  413  Practice  Act. 


1.  Order  for  examination— On  whose 
tlon. — The  issuance  of  an  order  upon  the 
trial  of  a  criminal  action  for  the  attendance 
of  a  witness  confined  in  the  county  jail  is  a 
matter  addressed  to  the  discretion  of  the 
court,  and  no  abuse  of  discretion  is  shown 
In    refusing-   to   make   the   order,   where   no 


affidavit  or  statement  is  furnished  suggest- 
ing any  fact  to  which  the  witness  would 
testify,  but  merely  the  assertion  that  the 
witness  was  "a  material  witness  to  the  de- 
fense."— People  v.  Townsend,  28  Cai.  App. 
204,  151  Pac.  745. 


§1997.    HOW  EXAMINED.     If  the  witness  be  imprisoned  in  the  county 
where  the  action  or  proceeding  is  pending,  his  production  may  be  required.    In 
all  other  cases  his  examination,  when  allowed,  must  be  taken  upon  deposition. 
History:    Enacted  March  11,  1872,  re-enactment  of  8  413  Practice  Act. 


CHAPTER  III. 

MANNER  OP  PRODUCTION. 

Article  L  Mode  or  Taking  the  Testimony  or  Witnesses,  ft  2002-2006. 

II.  Affidavits,  ft  2009-2015. 

III.  Depositions,  15  2019-2023. 

IV.  Manner  of  Taking  Depositions  Out  or  the  State.  H  2024-2029. 

V.  Manner  of  Taking  Depositions  in  the  State,  IS  2031-2038. 

VL  General  Rules  or  Examination,  ft  2042-2055. 


ARTICLE  I. 

MODE  OF  TAKING  THE  TESTIMONY  OP  WITNESSES. 


f  2002.    Testimony,  in  what  mode  taken. 
I  2003.     Affidavit  defined. 
I  2004.    Deposition  defined. 


t  2005.    Oral  examination  defined. 
f  2006.    Deposition,  how  taken. 


§  2002.    TESTIMONY,  IN  WHAT  MODE  TAKEN.    The  testimony  of  wit- 
nesses is  taken  in  three  modes : 

1.  By  affidavit; 

2.  By  deposition; 

3.  By  oral  examination. 

History:    Enacted  March  11,  1872. 
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§6  2003,  2004 


AFFIDAVIT  DEFINED— DEPOSITION. 
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MANNEB  OF  TAKING  TESTIMONY. 

1.  Choice  of  manner  of  production. 

2.  Same — Ab  general  rule. 

3.  Letter  is  not  testimony. 

1.  Choice  of  mailer  of  production. — Tes- 
timony relating:  to  incidental  questions  in- 
volving: matters  ancillary  to  trial  of  cause 
may  be  given  orally  or  offered  by  affidavit. 
Convenience  of  parties  and  of  court  will 
sometimes  suggest  one  course  and  some- 
times another.  Either  course  may  be 
adopted,  when  either  course  will  avail. — 
Grass  Valley  Quartz  Mln.  Co.  v.  Stack  house* 
6  Cal.  413,  414;  Gordon  v.  Searing,  8  Cal. 
49,  50;  Bagley  v.  Baton,  10  Cal.  126,  147. 


2.  Same— As  seaenl  rale,  where  proof 
of  fact  is  required  by  statute  and  nature 
or  character  of  the  evidence  for  the  purpose 
is  not  specified,  only  mode  of  making:  proof 
is  that  prescribed  by  common-law  rules  of 
evidence.  Departures  from  strict  observ- 
ance of  these  rules  have  been  sanctioned  in 
some  Instances  on  ground  of  necessity,  and 
in  others  not  involving  particularly  real 
subject  of  controversy,  bu*  matters  which 
are  auxiliary  to  trial  of  cause  and  are  ad- 
dressed to  court  on  ground  of  convenience. 
— Schloss  v.  His  Creditors.  31  Cal.  201,  203, 
204. 

3*  Letter  to  aot  testimony  of  witness 
taken  either  by  affidavit,  deposition,  or  by 
oral  examination. — Jones  v.  Duchow,  87  Cal. 
109,  113,  23  Pac.  371,  25  Pac.  256. 


§2003.    AFFIDAVIT  DEFINED.    An   affidavit  is   a   written   declaration 
under  oath,  made  without  notice  to  the  adverse  party. 

History:     Enacted  March  11,  1872. 


AFFIDAVIT— DEFINITION— SIGNA- 
TURE. 

1.  Affidavit— Defined. 

2.  Same — Signature  of. 

1.  Affidavit  —  Defined  by  Blackstone  to 
be  "a  voluntary  oath  before  some  judge  or 
officer  of  the  court  to  evince  the  truth  of 
certain  facts,"  3  Bla.  Com.  304.  In  practice 
it  means  "an  oath  or  affirmation  reduced 
to  writing,  sworn  or  affirmed  before  some 
officer  who  has  authority  to  administer  it." 
It  must  be  in  writing. — Shelton  v.  Berry, 
19  Tex.  154,  70  Am.  Dec.  326.  See  Hertig  v. 
People,  159  111.  237,  50  Am.  St.  Rep.  162,  42 
N.  E.  879;  Cox  v.  Stern,  170  111.  442,  62  Am. 
St.  Rep.  385,   18  N.  E.  906. 

As  to  affidavit  —  Generally,  see,  post, 
88  2009  et  seq  and   notes. 


Same    —    Falae    affidavit    ta    perjnry,    see 

Kerr's    Cyc.    Pen.    Code,    2d    ed.,    6  H8a   and 
note. 

Aa  to  definition  of  oath,  see,  ante,  6  17  and 
note;  also  Kerr's  Cyc.  Civ.  Code,  2d  ed..  8  14 
and  note;  "Kerr's  Cyc.  Pen.  Code,  2d  ed.,  8  119 
and  note;  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  8  17 
and  note. 

Aa  to  uae  of  affidavit*,  see,  post,  88  2009 
et  seq.  and  notes. 

2*  Same— Signature  of. — In  the  absence 
of  a  statute  or  rule  of  court,  the  affiant's 
signature  to  an  otherwise  regular  affidavit 
is  not  required.  No  such  statutory  require- 
ment is  made  as  to  affidavits  of  publication 
of  notice  and  proof  of  service  of  notice  in 
the  statutory  proceedings  for  the  condemna- 
tion of  land  for  street  widening. — City  of 
Petaluma  v.  White,  152  Cal,  195,  92  Pac.  177. 


§  2004.  A  DEPOSITION  DEFINED.  A  deposition  is  a  written  declaration, 
under  oath,  made  upon  notice  to  the  adverse  party,  for  the  purpose  of  enabling 
him  to  attend  and  cross-examine.  In  all  actions  and  proceedings  where  the 
default  of  the  defendant  has  been  duly  entered,  and  in  all  proceedings  to  obtain 
letters  of  administration,  or  for  the  probate  of  wills  and  the  issuance  of  letters 
testamentary  thereon,  where,  after  due  and  legal  notice,  those  entitled  to  con- 
test the  application  have  failed  to  appear,  the  entry  of  said  defaults,  and  ibr 
failure  of  said  persons  to  appear  after  notice,  shall  be  deemed  to  be  a  waivt 
of  the  right  to  any  further  notice  of  any  application  or  proceeding  to  take 
testimony  by  deposition  in  such  action  or  proceeding. 

History:  Enacted  March  11,  1872;  amendment  approved  March  23, 
1907,  Stats,  and  Amdts.  1907,  p.  981,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  516. 


DEPOSITION— WHAT    CONSTITUTES. 

1.  Transcript  of  evidence  given  at  civil  trial 
— Not  deposition. 
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2.  Same — Shorthand  notes  of  testimony. 

3.  Transcript  of  shorthand  reporter's  notes  of 

evidence  —  Given    before    a    committing 
magistrate  in  a  criminal  cause. 


Cn.  Ill,  Art.  I.] 


ORAL   EXAMINATION— TAKING   DEPOSITION. 


§§  2006,  2000 


1.  Traaseript  of  evidence  given  at  civil 
trial— -Not  deposition. — There  is  no  provi- 
sion placing  reporter's  transcript  in  civil 
cases  upon  footing:  of  deposition. — People 
v.   Grundell,    75   Cal.    301.    80S,    17    Pac.    214. 

See  Butcher  v.  Vaca  Valley  R.  Co.,  56  Cal. 
598,   599. 

2.  Same— -Shorthand    notes   of    testimony 

given  by  witness  orally  at  trial  are  not, 
when  read  before  grand  jury,  to  be  con- 
sidered as  deposition. — People  v.  Northey,  77 
Cal.  618,  629,  19  Pac.  865,  20  Pac.  129. 


As  to  stenographer's  notes  not  being  dep- 
osition, see  note  81  Am.  St.  Rep.  S66. 

8.  Transcript  of  shorthand  reporter** 
notes  of  evidence  Given  before  a  commit- 
ting magistrate  in  a  criminal  cause  when 
properly  certified  and  filed  with  county 
clerk,  is,  by  section  869  of  Penal  Code, 
placed  upon  footing;  of  a  deposition. — People 
v.  Grundell,  75  Cal.  301-303,  17  Pac.  214; 
People  v.  Buckley,  143  Cal.  375,  382,  77  Pac. 
169.  See  People  v.  Oiler,  66  Cal.  101,  102. 
4  Pac.  1066. 


§2006.    ORAL  EXAMINATION  DEFINED.     An  oral  examination  is  an 

examination  in  presence  of  the  jury  or  tribunal  which  is  to  decide  the  fact 

or  act  upon  it,  the  testimony  being  heard  by  the  jury  or  tribunal  from  the  lips 

of  the  witness. 

History:    Enacted  March  11,  1872. 


§2006.  DEPOSITION,  HOW  TAKEN.  Depositions  must  be  taken  in  the 
form  of  question  and  answer.  The  words  of  the  witness  must  be  written  down, 
in  the  presence  of  the  witness,  by  the  officer  taking  the  deposition,  or  by 
some  disinterested  person  appointed  by  him.  It  may  be  taken  down  in  short- 
hand, in  which  case  it  must  be  transcribed  into  longhand  by  the  person  who 
took  it  down.  When  completed,  it  must  be  carefully  read  to  or  by  the  witness 
and  corrected  by  him  in  any  particular,  if  desired,  by  writing  or  causing 
his  corrections  to  be  written  in  the  body  or  margin  of  or  at  the  bottom  of  the 
deposition,  and  must  then  be  subscribed  by  the  witness.  The  officer  before 
whom  the  deposition  is  taken  must  write  his  initials  near  said  corrections, 
jlf  the  parties  agree  in  writing  to  any  other  mode,  the  ipode  so  agreed  upon 
must  be  followed. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  252,  held  uncon- 
stitutional, see  history,  §  5  ante;  amendment  approved  March  20, 
1907,  Stats,  and  Amdts.  1907,  p.  731,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  516. 


DEPOSITION— HOW  TAKEN. 

1.  General  interrogatory. 

2.  Narrative  form  permissible,  when. 

3.  Shorthand  authorized. 

4.  Surplusage  does  not  vitiate. 

5.  Testimony  of  witness  may  be  taken  down 

in  shorthand. 

1.  General  Interrogatory. — Witness  may 
be  allowed  to  state  every  material  fact 
under  last  or  general  interrogatory  not  be- 
fore drawn  forth  by  the  special  interroga- 
tories.— Percival  v.  Hickey,  18  John.  (N.  T.) 
257,  9  Am.  Dec.  210. 

2.  Narrative  form  permissible,  when. — 
There  is  no  objection  to  taking  deposition 
In  narrative   form   Instead   of  question   and 

answer  where  adverse  party  does  not  appear 
at  examination. — Pralus  v.  Pacific  Gold  &  S. 
Mln.  Co.,   35  Cal.   30,  36. 

8.  Shorthand  authorised. — Above  section 
expressly  sanctions  taking  of  depositions  in 


shorthand. — Alcorn  v.  Gieseke,  158  Cal.  396, 
111  Pac.  98. 

4.  Surplusage  does  not  vitiate. — Where 
commission  is  Issued  to  a  notary  public,  but 
as  a  commissioner,  and  not  in  his  official 
capacity,  the  signing  of  the  certificate  to 
the  deposition  by  him  as  notary  public  as 
well  as  commissioner  Is  immaterial,  for  his 
signature  as  commissioner  alone  being  suf- 
ficient, his  official  designation  as  notary  is 
surplusage. — Alcorn  v.  Gieseke,  158  Cal.  396, 
111  Pac.  98. 

5.  Testimony  of  witness  may  be  taken 
down  In  shorthand  by  shorthand  reporter 
and  transcribed  into  longhand.  It  is  not 
required  that  words  of  witness  must  be 
written  down  by  notary  unless  all  parties 
agree  upon  different  mode  nor  that  reporter 
be  appointed  by  court.  If  certificate  of 
notary  shows  that  when  deposition  was 
transcribed  into  longhand  it  was  by  notary 
carefully  read  to  witness  and  being  by  him 
first  corrected,  was  subscribed  by  witness 
in   presence   of   the   notary,   it   is   sufficient. 
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AFFIDAVITS — FOR   WHAT  PURPOSE   IS  ED. 
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The  reading*,  correcting,  and  signing  is  by 
the  code  made  the  necessary  and  material 
thing-  to  be  done.  The  object  of  requiring 
the   witness    to   sign    the    deposition    is    to 


make  him  responsible  for  its  phraseology, 
for  by  signing  he  adopts  the  language  as 
his  own. — Kyle  v.  Craig,  125  Cal.  107,  115,. 
lltf,  5J  Pac  791. 


ARTICLE  II. 

AFFIDAVITS. 


t  2009.    For  what  purposes  may  be  used. 
§  2010.     Evidence  of  publication,  what. 
§  2011.     Filing  evidence  of  publication. 
S  2012.     Affidavits  to  be  used  in  this  state, 

before  whom  may  be  taken  in  this 

state. 


5  2013.     Affidavit  out  of  state,  how  taken. 

§  2014.  If  made  in  a  foreign  country,  before 
whom  taken. 

t  2015.  Certificate  ,of  the  clerk,  if  taken  be- 
fore a  judge  of  a  court  out  of  this, 
state. 


§  2009.  FOB  WHAT  PURPOSES  HAY  BE  USED.  An  affidavit  may  be 
used  to  .verify  a  pleading  or  a  paper  in  a  special  proceeding,  to  prove  the 
service  of  a  summons,  notice,  or  other  paper  in  an  action  or  special  proceeding, 
to  obtain  a  provisional  remedy,  the  examination  of  a  witness,  or  a  stay  of  pro- 
ceedings, or  upon  a  motion,  and  in  any  other  case  expressly  permitted  by  some 
other  provision  of  this  code. 

History:     Enacted  March  11,  1872. 


AFFIDAVITS— PURPOSES  FOR  WHICH 
irfAY  BE  TJ8ED. 

1.  Action  or  special  proceeding — Referred 

to  in  section. 

2.  Affidavit  of  partner. 

3,4.  Affidavit  on  information  and  belief. 

5.  Same — Where   facts  to  be   stated  are 

necessarily   matters   of   information 
and   belief. 

6.  Affidavit  written  in  a  foreign  language. 

7.  Amendment,  as  to  service  of  summons. 

8.  Certificate  of  officer  is  not  conclusive. 

9.  Same — Conclusiveness  of  certificate  of 

notary. 

10.  Cross-examination  of  affiant. 

11.  Deposition  used  as  affidavit. 

12.  Formal  requisites  of  affidavit. 

13.  Same — Absence  of  venue  in  affidavit. 

14.  Same— Title. 

15.  Same — Part  constituting  sworn   state- 

ment. 

16.  Estates  of  deceased  persons — Affidavit 

of  proof  of  claim — Insufficient  evi- 
dence. 

17.  Functus  officio,  when. 

18.  Motion  to   vacate  probate   of  will  in 

wrong   county — Determined   on   affi- 
davits. 

19.  Principal    and    surety — Contribution — 

Affidavits. 

20.  Rank  of  affidavit  as  evidence. 

21.  Same — As  proof  of  contested  issue. 

22.  Signature  of  affiant. 

23.  Same — By  party  other  than  one  named 

in  instrument  as  affiant. 


24.  Use  of  affidavits — Issues  of  ease  ca» 

not  be  proved  by. 

25.  Same — Juror  can  not  impeach  verdict 

by. 

26.  Same — Matters  which  are  auxiliary  to 

trial  of  cause  may  be  proved  by. 

27,28.  Same — Motion  supported  by. 

29.  Same — Other  cases  expressly  permitted 

by  code. 

30.  Same — Proof  of  loss  of  instrument. 

31.  Same— Proof  of  service  of  notice,  etc. 

32.  Same  —  Provisional    remedies    obtain- 

able by. 

33.  Same — Verification  of  pleadings.' 

34.  Variance  between  caption  and  jurat. 
35, 36.  Verified  complaints  and  answers  may 

be  used  in  place  of. 

1.  Actioa  or  special  proceed  fag-  —  Re- 
ferred to  In  aectioa,  means  cause  already- 
commenced  and  pending:  in  court,  and  it 
is  to  proof  of  service  of  notices  and  papers 
incidentally  used  in  such  pending;  cause 
that  section  relates;  notices  or  papers 
served  upon  opposite  party  or  his  attorney 
under  the  greneral  rules  of  procedure  and 
relating:  to  pending:  action  or  proceeding:. 
Service  of  three  days'  notice  to  pay  rent  or 
surrender  possession  of  leased  premises  is 
not  service  of  "summons,  notice,  or  other 
paper  in  an  action  or  special  proceeding:, " 
and  can  not  be  proved  by  affidavit  in  action 
for  unlawful  detainer  founded  thereon.  Such 
notice  is  given  before  any  special  proceed- 
ing is  commenced  and  antedates  it.  Proof 
of  such  service  should  be  made  by  testi- 
mony of  persons  who  make  service  taken 
at  the  trial. — Lacrabere  v.  Wise,  141  Cal 
654,  557,  75  Pac.  185. 
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Ch.  Ill,  Art.  II.]  AFFIDAVIT— INFORMATION,    ETC— FORMAL    REQUISITES.  §  200» 


2.  Affidavit  of  partner^— One  member  of 
partnership  may  make  required  affidavit  to 
chattel  mortgage  in  behalf  of  firm,  where 
he  1b  described  in  such  affidavit  as  one  of 
the  firm. — Modesto  Bank  v.  Owens,  121  Cal. 
223,  225,  226,  53  Pac.  562. 

A»  to  affidavit  by  agent,  see  note  42  Am. 
Dec.  63. 

8.     Affidavit  os  Information  and  belief  Is 

entitled  to  litte  weight  in  any  legal  pro- 
ceeding.— People  v.  Smith,  1  Cal.  9,  11. 

4.  Affidavit  which  is  used  as  evidence 
must  be  positive  and  direct.  Affidavit  on 
information  and  belief  is  insufficient. — Pele- 
grinelli  v.  McCloud  R.  L.  Co.,  1  Ca\.  App. 
593,  597,  82  Pac.  695;  Dorman  v.  Crozier,  14 
Kan.  224. 

5.  Same— Where  facts  to  be  stated  are 
neceaaarlly  matters  of  Information  and  be- 
lief, affidavit  on  information  and  belief  is 
sufficient. — Leigh  v.  Green,  64  Neb.  53&,  101 
Am.  St.  Rep.  592,  90  N.  W.  255. 

As  to  affidavits  on  Information  and  belief. 

see  Kerr's  Cyc.  Pen.  Code,  2d  ed.,  5  811  and 
note  par.;  fi  1033  and  note  par.  19;  also  note 
42  Am.  Dec.  63. 

6.  Affidavit  written  In  a  foreign  language 

may  properly  be  excluded  as  evidence. — 
Spencer  v.  Doane,  23  Cal.  418,  420. 

7.  Amendment,  as  to  service  of  summons. 

— Affidavit  used  as  proof  of  service  of  sum- 
mons may  be  amended  after  judgment  by 
leave  of  court  ex  parte  to  supply  nunc  pro 
tunc  statement,  inadvertently  omitted  that 
affiant  was  over  age  of  eighteen  years  when 
he  made  affidavit. — Woodward  v.  Brown,  119 
Cal.  283,  299,  800,  63  Am.  St.  Rep.  108,  51 
Pac.   2,  542. 

8.  Certificate  of  officer  Is  not  conclusive 
and  may  be  show  to  be  false. — Cox  v. 
Stern,  170  111.  442,  62  Am.  St.  Rep.  585,  48 
N.  E.   906. 

As  to  Jurat,  see  note  77  Am.  Dec.  119. 
Same— Amendment   of. — See    note    62   Am. 
St.  Rep.  890. 

9.  Same— Conclusiveness  of  certificate  of 
notary. — It  requires  considerable,  and  per- 
haps almost  conclusive,  evidence  to  over- 
come a  certificate  of  a  notary,  but  it  may 
be  overcome  and  the  truth  shown. — In  re 
Johnstone,  220  Fed.  218. 

10.  Cross-examination  of  affiant. — Party 
is  not  entitled  to  a  cross-examination  as 
matter  of  right  of  persons  filing  affidavits 
in  support  of  their  motion.  The  court  may 
in  its  discretion  allow  it,  but  refusal  to  do 
so  is  not  error. — People  v.  Lee  Chuck,  78 
Cal.  317,  339,  20  Pac.  719. 

11.  Deposition  used  as  affidavit. — Depo- 
sition of  deputy  sheriff  taken  in  open  court 
may,  on  motion  for  new  trial  on  ground  of 
misconduct  of  jury,  be  regarded  and  used 
as  affidavit,  where  he  has  refused  to  make 
affidavit. — Saltzman  v.  Sunset  Tel.  &  Tel. 
Co..  126  Cal.  601.  503,  58  Pac.  169. 

12.  Formal  requisites  of  affidavit  are  the 
title,  venue,  signature,  jurat,  and  authenti- 


cation. If  there  be  no  suit  pending  at  time, 
of  course  affidavit  must  not  be  entitled. — 
Beebe  v.  Morrell,  76  Mich.  114,  15  Am.  St. 
Rep.   288,   42   N.  W.    1119. 

As  to  statement  of  official  character  of 
person  taking  affidavit,  see,  post,  $2012  and 
note  pars.  7  and  8. 

18.     game— Absence  of  venue   In   affidavit 

is  not  fatal  defect.  It  is  proper  and  usual 
to  prefix  venue  to  affidavit  and  it  is  partic- 
ularly desirable  that  this  should  be  done 
when  officer  administering  oath  has  juris- 
diction in  more  than  one  county.  The  Im- 
portant thing  is  that  it  shall  appear  that 
oath  was  administered  by  person  author- 
ized to  administer  same.  This  may  appear 
from  other  parts  of  affidavit.  Thus,  where 
statute  requires  each  notary  to  keep  seal 
upon  which  must  be  engraved  arms  of  state, 
the  words  "notary  .public"  and  name  of 
county  for  which  he  is  commissioned  and 
affidavit  contains  such  seal  of  notary  sign- 
ing jurat,  venue  is  sufficiently  made  to  ap- 
pear, for  it  is  presumed  that  official  duty 
has  been  regularly  performed  and  it  will 
be  presumed  that  notary  acted  within  his 
jurisdiction. — Reavis  v.  Cowell,  56  Cal.  588- 
590,  and  cases  there  cited.  See  Hertig 
v.  People,  159  111.  237,  50  Am.  St.  Rep.  162, 
42  N.  E.  879;  Cox  v.  Stern.  170  111.  442,  *2 
Am.  St.  Rep.  385,  48  N.  E.  906. 

14.  Same— Title. — Affidavit  need  not  be 
entitled  in  any  cause  or.  in  any  particular 
way.  Without  any  caption  whatever  it  is 
nevertheless  an  affidavit. — Hertig  v.  People, 
159  111.  237,  50  Am.  St.  Rep.  162.  42  N.  E.  879. 

As  to  affidavits  defectively  entitled  being 
valid,  see,  ante,  6  1046:  Kerr's  Cyc.  Pen. 
Code,  2d  ed.,  55  1401,  1460,  1563  and  notes. 

15.  Same— Part  constituting  sworn  state- 
ment.— Affiant  swears  to  nothing  except  to 
matters  set  forth  after  word  "deposes."  All 
required  substantive  facts  should  follow 
that  word.  Affidavit  of  publication  in  which 
affiant,  after  stating  his  name,  describes 
himself  as  principal  clerk,  etc.,  and  pro- 
ceeds "being  duly  sworn,  deposes  and  says," 
giving  the  dates  of  publication,  is  insuffi- 
cient in  that  it  does  not  contain  a  sworn 
statement  of  affiant's  character  as  principal 
clerk. — Stelnbach  v.  Leese,   27  Cal.   295,  298. 

16.  Estates  of  deceased  persons— Affidavit 
of    proof   of    claim     Insufficient    evidence. — 

An  order  appointing  a  special  administrator 
made  upon  the  recital  of  the  fact  of  death 
in  an  affidavit  is  void  since  affidavits  may 
be  used  as  evidence  only  in  the  cases  ex- 
pressly permitted  by  the  provisions  of  the 
above  section  and  proof  of  death  of  dece- 
dents in  probate  proceedings  is  not  one  of 
the  cases  provided  for. — Estate  of  Paulsen, 
35  Cal.  App.  654,  170  Pac.  855. 

17.  Functus  officio,  when. — Affidavits  of- 
fered in  support  of  application  that  the  pur- 
chaser of  property  from  assignee  in  in- 
solvency proceedings  be  punished  for 
contempt  for  refusal  to  redeliver  possession 
of  property  after  finding  that  sale  was 
fraudulent,  become,  upon  dismissal  of  such 
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contempt  proceedings,  functus  officio,  and 
order  thereafter  made  requiring:  such  pur- 
chaser to  deliver  possession  of  such  prop- 
erty can  not  be  supported  by  refernece  to 
or  employment  of  such  affidavits. — Thomp- 
son v.  Superior  Court,  119  Cal.  638,  544,  51 
Pac.  863. 

18.  Motion  to  vacate  probate  of  will  In 
wrong;   county— Determined   on    affidavits*— 

In  the  case  of  a  motion  by  the  creditors  of 
a  decedent  to  vacate  and  set  aside  a  probate 
of  his  will  made  in  a  wrong;  county  and 
thereby  depriving:  the  testator's  creditors 
of  an  opportunity  to  present  their  claims, 
are  usually  made  and  determined  upon  affi- 
davits alone,  as  authorized  by  the  provi- 
sions of  the  above  section. — Estate  of  Sea- 
man, —  Cal.  App.  — ,  196  Pac.  928,  following; 
the  rule  in  Van  Loan  v.  Van  Loan,  142 
Cal.  423,  76  Pac.  87. 

10.  Principal  and  »«rety— Contribution— - 
Affidavits. — In  view  of  the  provisions  of  the 
above  section  as  to  the  purposes  for  which 
affidavits  may  be  used,  and  the  construc- 
tion put  upon  section  709,  ante,  as  merely 
announcing;  a  rule  of  procedure,  and  not  a 
maxim  of  substantive  law,  simply  providing; 
a  convenient  method  of  enforcing;  contribu- 
tion of  a  Judgment-debtor  who  has  paid 
a  Judgment  as  against  a  codefendant  liable 
for  a  portion  of  the  debt  it  is  not  error 
for  the  trial  court  to  admit  over  appel- 
lant's objection,  various  affidavits  intro- 
duced by  the  respondent  to  meet  the  motion 
which  was  itself  based  on  an  affidavit  of 
the  defendant  in  the  suit  in  which  the 
judgment  was  recovered  and  through  which 
a  codefendant  was  sought  to  be  required 
to  contribute. — San  Joaquin  Valley  Bank  v. 
Gate  City  Oil  Co..  36  Cal.  App.  791,  173  Pac. 
781,  following  the  doctrine  in  California 
Mortgage  &  Sav.  Bank  v.  Graves,  129  Cal. 
649,  62  Pac.  259;  Guardianship  of  Van  Loan, 
142  Cal.   423,   76  Pac.  37. 

20.     Rank   of  affidavit   as  evidence. — Law 

recognizes  no  difference  between  affidavit 
or  deposition  and  oral  testimony  when  of- 
fered in  support  of  motion,  and  unless  It 
should  be  made  appear  that  witness  had  re- 
fused to  testify  fully  by  affidavit  to  all  ma-  0 
terlal  facts  within  his  knowledge,  it  could 
not  be  said  that  moving  party  had  suffered 
any  prejudice  by  court's  refusal  to  hear 
oral  testimony.  Whether  It  would  be  abuse 
of  discretion  to  refuse  to  hear  oral  evidence 
in  support  of  charge  of  misconduct  of 
jurors  on  motion  for  new  trial,  when  it  ap- 
peared that  affidavit  of  witnesses  could  not 
be  procured,  was  not  decided,  but  It  was 
intimated  that  It  is  within  discretion  of 
court  to  require  all  evidence  in  support  of 
motion  for  new  trial  in  criminal  cases  to  be 
put  in  form  of  affidavits  or  depositions.  If 
matter  is  governed  by  rules  of  evidence  In 
civil  actions,  which,  with  certain  excep- 
tions, are  made  applicable  in  criminal  ac- 
tions (Penal  Code,  5  1102),  then  sections 
2002  et  seq.,  ante,  apply,  and  it  would  seem 
that  result  of  refusing  to  hear  oral  evi- 
dence   of   witness   who   will   not   make   hi? 


affidavit  would  be  to  give  defendant  right 
to  take  his  deposition  under  section  2021 
subdivision  5,  post. — People  v.  Sullivan.  129 
Cal.  657,  562,  568.  62  Pac  101. 


21.  Sane— Ai  proof  of  contented 

Affidavits  are  not  in  nature  of  best  evidence 
by  which  to  prove  Issuable  facts.  They  rank 
on  no  higher  plane  for  that  purpose  than 
hearsay  evidence. — Lacrabere  v.  Wise,  141 
Cal.  554,  556,  75  Pac.  185;  Patterson  v. 
Maryland  Ins.  Co.,  8  Harris  &  J.  (Md.)  71, 
5  Am.  Dec.  419. 

22.  Slgnatare  of  affiant. — It  is  not  neces- 
sary that  the  party  should  sign  the  affi- 
davit.— Ede  v.  Johnson,  15  Cal.  58,  57:  Pitts- 
burgh *C,  C.  &  St.  L.  R.  Co.  v.  Mahoney,  148 
Ind.  196,  62  Am.  St.  Rep.  503,  46  N.  E.  917. 
47  N.  E.  464;  Shelton  v.  Berry,  19  Tex.  154, 
70  Am.  Dec.  826. 

28.  Same  —  By  party  other  than  one 
named  In  Instrument  aa  affiant. — Affidavit 
began  as  follows:  "Herman  Klrchner  being 
duly  sworn  says,"  etc.:  It  was  signed  bv 
"V.  W.  Gasklll,  deputy  county  clerk,"  and 
certificate  was:  "subscribed  and  sworn  to 
this  20th  day  of  April,  1881.  John  F.  Wil- 
lard,  deputy  county  clerk."  This  was  held 
to  be  the  affidavit  of  the  person  who  sub- 
scribed to  It,  namely,  Gaskill,  and  the  re- 
cital "Herman  Kirch  ner  being  duly  sworn" 
was  rejected  as  surplusage. — Pope  v.  Klrch- 
ner, 77  Cal.  152,  154,  19  Pac.  264. 

24.  Use  of  affidavits—  Isanes  of  ease  can 
not  he  proved  hy. — Above  section  only  ap- 
plies to  matters  of  procedure — matters  col- 
lateral, ancillary,  or  incidental  to  an  action 
or  proceeding — and  has  no  relation  to  proof 
of  facts  existence  of  which  are  made  issues 
in  the  case  and.  which  it  is  necessary  to  es- 
tablish to  sustain  cause  of  action.  In  ac- 
tion for  unlawful  detainer.  It  is  essential 
to  allege  service  of  three  days'  notice  de- 
manding payment  of  rent  due  or  possession 
of  leased  premises,  and  such  fact  becomes 
one  of  issues  of  case  and  can  not  be  proved 
by  affidavit. — Lacrabere  v.  Wise,  141  Cal. 
554,  556,  557,  75  Pac.  185. 


Same— Juror  can  not  Impeach  verdict 

hy. — Affidavit  of  Juror  will  be  received  to 
substantiate  verdict,  but  not  to  impeach  it. 
— Wilson  v.  Berryman,  5  Cal.  44,  46. 

As  to  affidavit  of  Juror  to  ahow  miscon- 
duct of  Jnry  on  motion  for  new  trial,  see. 
ante,   5  657  subdivision  2  and  note. 

26.  Same— Matters  whleh  are  auxiliary 
to  trial  of  cause  may  he  proved  hy  affidavit. 
Thus  applications  for  continuance  on  ground 
of  party's  inability  to  procure  attendance 
of  witness  or  to  obtain  some  necessary  evi- 
dence, or  to  establish  loss  of  written  instru- 
ment and  the  like,  are  in  practice  generally 
founded  upon  affidavits.  —  Schloss  v.  His 
Creditors,  31  Cal.  201,  204. 

As  to  affidavit  for  change  of  venae,  see. 
ante,  8§  396,  833;  Kerr's  Cyc.  Pen.  Code.  2d 
ed.,  §§  1034,  1431  and  notes. 

As  to  affidavit  for  commission  to  examine 
ahsent  witness  In  criminal  proceedings,  see 
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Kerr's   Cyc.   Pen.   Code.    2d   ed.,    fi  1352   and 
note. 

A»  to  affidavit  for  order  to  allow  ameud- 
meat,  see,  ante,  fi  478  and  note. 

As  to  affidavit  for  order  to  examine  Im- 
prisoned witness,  see,  ante,  fi  1996  and  note. 

As  to  affidavit  In  proceed!  ags  against 
Joint-debtors,  see,  ante,  fi  091  and  note. 

As  to  affidavit  of  concealment  of  material 
witness,  see,  ante,   fi  1988  and  note. 

As  to  affidavits  on  motion  for  new  trial, 

see,  ante,  fifi  668,  659  and  notes;  Kerr's  Cyc. 
*»en.  Code,  2d  ed.,  1052  and  note  pars.  69,  70. 

As  to  affidavits  on  objecting;  to  appoint- 
ment of  referee,  see,  ante,  §  642  and  note. 

'  As  to  affidavit  to  bill  of  costs,  see,  ante. 
I  1033  and  note. 

As  to  affidavit  to  procure  examination  of 
sureties  of  administrator  and  executor,  see, 
ante,   fi  1394  and  note. 

As  to  affidavit  to  procure  postponement 
of  trial,  see,  ante,  fifi  695,  876  and  notes. 

As  to  affidavit  to  procure  publication  of 
summons,  see,  ante,  66  412,  757  and  notes. 

27.  Same  — Motion  supported  by. — Affi- 
davit is  proper  means  of  presenting:  evi- 
dence on  motion  for  writ  of  assistance. — 
California  Mortgage  &  Sav.  Bank  v.  Graves, 
129  Cal.  649,  651,  62  Pac.  269. 

28.  Motions  made  to  relieve  party  from 
judgment  order  or  other  proceeding  taken 
against  him  through  his  mistake,  inadvert- 
ence, surprise,  or  excusable  neglect,  sanc- 
tioned by  section  473,  ante,  are  usually  made 
and  determined  on  affidavits  alone.  Such 
testimony  is  sufficient  and  other  evidence 
in  addition  thereto  is  unnecessary. — In  mat- 
ter of  Van  Loan,  142  Cat  428,  426,  76 
Pac.  37. 


Same— Other  cases  expressly  per- 
mitted by  code,  as  is  shown  fully  in  follow- 
ing black -lettered  cross-reference  para- 
graphs: 

As  to  affidavit  by  under  of  lost  property, 

see  Kerr's  Cyc.  Pol.  Code,  2d  ed..  fi  3136. 

As  to  affidavit  by  state  officers  to  Itemised 
statement  of  expenditures,  see  Kerr's  Cyc. 
Pol.  Code,  2d  ed.,  fi  424  and  note. 

As     to     affidavits     by     tax-collector,     see 

Kerr's  Cyc.   Pol.  Code,   2d  ed.,   fifi  8769,   3809 
and  notes. 

As  to  affidavit  for  arrest  of  Judgment- 
debtor,  see,  ante,  fi  716  and  note. 

As   to   affidavit   for   certiorari  or   review, 

see.  ante,  fi  1069  and  note. 

As  to  affidavit  for  mandate,  see,  ante, 
fi  1086  and  note. 

As  to  affidavit  for  prohibition,  see,  ante, 
fi  1108  and  note. 

As    to   affidavit   In  contempt   proceedings, 

see,  ante,  fi  1211  and  note. 


As  to  affidavit  In  proceedings  supplemen- 
tary to  execution,  see,  ante,  fifi  715,  717,  and 
notes. 

* 

As  to  affidavit  In  proceedings  to  perpetu- 
ate testimony,  see,  post,  fi  2084  and  note. 

As  to  affidavit  of  auditor  on  delivery  of 
duplicate  assessment-book   to  tax-collector, 

see  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  fi  3732  and 
note. 

As  to  affidavit  of  employee  to  claim  for 
wages  preferred  to  lien  of  attachment  or 
execution,  see,  ante,  fi  1206  and  note. 

As  to  affidavit  of  mariner's  claim  for 
wages,  spe,  ante,  fi  826  and  note. 

As  to  affidavit  of  redemptloner,  see,  ante, 
fi  705  and  note. 

As  to  affidavit  of  sole  trader,  see,  ante, 
fi  1818  and  note. 

As  to  affidavit  of  subscription  for  stock  of 
railroad,  wagon  road,  or  telegraph  company, 

see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  fi  295  and 
note. 

As  to  affidavit  of  sum  contributed  by  spe- 
cial partner,  see  Kerr's  Cyc.  Civ.  Code,  2d 
ed.,  fi  2481  and  note. 

As  to  affidavit  of  sureties  oa  Justification, 

see,  ante,  fi  1057  and  note. 

As  to  affidavit  of  witness  claiming  exon- 
eration from  arrest  In  civil  cases,  see,  post, 
fi  2069  and  note. 

As  to  affidavit  on  application  to  pnrchase 
public  lands,  see  Kerr's  Cyc.  Pol.  Code,  2d 
ed.,  fifi  3443-3445,  3495,  3496,  3500,  3501,  3534 
and  note  pars.  1,  2. 

As  to  affidavit  on  Justification  of  ball,  see, 
ante,  fi  495  and  note. 

As  to  affidavit  to  procure  arrest  of  usurper 
of  office,  see,  ante,  fi  804  and  note. 

As   to   affidavits    to   procure    registration* 

see   Kerr's   Cyc.    Pol.   Code,    2d    ed.,    fifi  1095, 
1097,  1103. 

As  to  affidavit  to  procure  search  warrant, 

see  Kerr's  Cyc.  Pen.  Code,   2d  ed.,   fi  1526. 

As  to  requiring  affidavit  upon  transfer  of 
certificates   of   stock    held    by   nonresidents, 

see  Kerr's  Cyc  Civ.  Code,  fi  326  and  note. 

As  to  verification  of  mechanic's  claim  of 
lien,  see,  ante,  fi  1187  and  note. 


-—Proof  of  loss  of  Instrument  for 

purpose  of  laying  foundation  for  Introduc- 
tion of  secondary  evidence  may  be  made  by 
affidavit  taken  ex  parte.  Such  affidavits  are 
not  required  to  be  made  in  court,  nor  are 
they  subject  to  same  rules  as  ordinary 
depositions,  but  It  is  within  discretion  of 
court  after  hearing  affidavits  to  require  oral 
examination  of  parties  if  present  at  trial  in 
relation  to  facts  and  circumstances  detailed 
by  them  In  their  affidavits. — McCann  v. 
Beach,  2  Cal.  25,  28,  29,  31;  Hensley  v.  Tar- 
pey,  7  Cal.  288,  290;  Bagley  v.  Eaton.  10  Cal. 
126,  147,  148;  Schloss  v.  His  Creditors,  81 
Cal.  201,  204. 

SI.     Same— Proof  of  service  of  notice,  etc. 

— Service  of  notices  and  subpoenas  and  mat- 
ters of  the  kind  when  required  to  be  estab- 
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llshed    are    usually    proved    by    affidavits. — 
SchloBB  v.  His  Creditors,  31  Cal.  201.  204. 

A«  to  affidavit  of  aotlce  of  Alias:  of  award, 

see,  ante,  \  1286  and  note. 

As  to  affidavit  of  service  of  notice  by 
mailing,  see,   ante,   \\  1804,   1306  and  notes. 

As  to  proof  of  publication  see,  post, 
S9  2010,  2011  and  notes. 

As  to  proof  of  service  of  snmmoas,  see, 
ante,  fifi  410,  415  and  notes. 

32.  Same— Provisional  remedies  obtain- 
able by*  are  illustrated  In  following  black- 
lettered  cross-reference  paragraphs. 

As  to  affidavit  for  attachment,  see,  ante, 
%%  538,  866  and  notes. 

As  to  affidavit  for  Injunction,  see,  ante, 
IS  526,  527  and  notes. 

As  to  affidavit  for  order  of  arrest,  see, 
ante,  \\  481,  484  and  notes. 

As  to  affidavit  In  claim  and  delivery,  see, 
ante,  98  510,  512,  520  and  notes. 

As  to  affidavit  of  title  of  property  claimed 
by  third  person,  In  claim  and  delivery,  see, 
ante,  S  519  and   note. 

As  to  affidavit  on  application  to  vacate 
order  of  arrest  In  civil  action,  see,  ante, 
\  603  and  note. 

As  to  affidavit  on  motion  to  dissolve  at- 
tachment, see,  ante,   5  567  and  note. 

As  to  affidavit  on  motion  to  dissolve  In- 
junction, see,  ante,  S  532  and  note. 

33.  Same— Verification   of  pleadings, — As 

to  generally,  see,  ante,   69  446,  851,  887,  929, 
1175  and  notes. 

As  to  affidavit  for  Judgment  by  confession* 

see,  ante,  §  1133  and  note. 

As  to  affidavit  of  plaintiff  denying:  execu- 
tion of  Instrument  contained  In  answer,  see, 
ante,   6  448  and  note. 

As  to  affidavit  on  submitting*  controversy 
without  action,  see,  ante,  9  1138  and  note. 

As  to  verification  of  charge  In  proceed- 
ing* to  remove  or  suspend  attorney,  see, 
ante,  9  291  and  note. 

As  to  verification  of  answer,  In  Justices' 
court,  showing;  that  action  involves  title  to 
real  property,  etc.,  see,  ante,  9  838  and  note. 


As  to  verification  of  complaints  ugmJnst 
steamers,  vessels,  and  boats,  see,  ante,  §  815 
and  note. 


As  to  verification  of  complaint  when 
to    obtain    Injunction,   see,    ante,    9  527    and 
note. 


Aa  to  verification  of  Inventory  la 
meats   for   benefit  of   creditors,   see   Kerr's 
Cyc.  Civ.  Code,  2d  ed.(  9  3462  and  note. 

As  to  verification  of  petition  for  fornantfom 
of  reclamation  districts,  see  Kerr's  Cyc.  PoL 
Code,  2d  ed.,  9  3447. 

Aa  to  verification  of  petition  for  dissolu- 
tion of  corporation,  see,  ante,  9  1229  and 
note. 

As  to  verification  of  petition  to  rc*aalre 
further  security  from  administrator,  see. 
ante,  9  1397  and  note. 

As  to  verification  of  statement  of  grounds 
of  contest  of  certain  elections,  see,  ante. 
9  1115  and  note. 

34.     Variance  between  caption  and  Jurat. 

— Where  there  is  a  variance  between  the 
caption  and  the  jurat  of  an  affidavit,  it  will 
be  presumed  that  the  officer  acted  within 
his  jurisdiction. — Westover  v.  Bridgford.  25 
Cal.  App.  648,  144  Pac.  313. 

SB.  Verified  complaints  and  answers  may 
be  used  In  place  of  and  as  equivalent  to 
affidavits  on  applications  for  Injunctions  and 
on  motions  to  dissolve  the  same. — Smith  v. 
Stearns  Rancho  Co.,  129  Cal.  58,  61,  61  Pac. 
662. 

36.  Answer,  verification  to  which  did  not 
comply  strictly  in  form  with  language  of 
statute,  was  held  sufficient  to  entitle  answer 
to  be  construed  as  affidavit  in  injunction 
suit  where  verification  was  in  following 
form:  "William  H.  Patterson,  one  of  de- 
fendants, being;  sworn,  says  his  co-defend- 
ant, Frisbie,  left  this  state  for  state  of 
New  York  before  complaint  herein  was 
filed,  and  is  not  in  this  state;  that  fore- 
going* answer  is  true  of  this  defendant's 
own  knowledge,  except  as  to  matters  therein 
stated  to  be  upon  information  and  belief 
of  defendants,  and  as  to  those  matters,  he. 
this  defendant,  believes  the  same  to  be 
true."— Ely  v.  Frisbie,  17  Cal.  250,  251,  257. 


§  2010.  EVIDENCE  OP  PUBLICATION,  WHAT.  Evidence  of  the  publica- 
tion of  a  document  or  notice  required  by  law,  or  by  an  order  of  a  court  or 
judge,  to  be  published  in  a  newspaper,  may  be  given  by  the  affidavit  of  the 
printer  of  the  newspaper,  or  his  foreman  or  principal  clerk,  annexed  to  a  copy 
of  the  document  or  notice,  specifying  the  times  when,  and  the  paper  in  which 
the  publication  was  made. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  252,  held  uncon- 
stitutional, see  history,   §  5  ante. 


EVIDENCE  OF  PUBLICATION. 

1-  3.  Affidavit    is    competent    evidence  — 
prove  publication. 


To 
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4.  Same — Only   prima    facie   evidence,   and 

may  be  contradicted. 

5.  Description  in  affiant. 


Ch.  Ill,  Art.  11.]        EVIDENCE   OP  PUBLICATION— AFFIDAVIT  IN   STATU.        §§2*11,2013 


1.  Affidavit  la  competent  evidence.— To 
prove  publication  of  notice  of  hearing1  of 
petition  for  probate  and  for  letters. — People 
v.  Rodley,  131  Cal.  240,  252,  63  Pac.  351. 

As  to  affidavit  of  publication,  see,  ante, 
I  413  and  note. 

2.  Printed  copy  of  proclamation  of  elec- 
tion made  by  board  of  supervisors  with  affi- 
davit of  its  publication  annexed  thereto,  is 
relevant  and  competent  to  prove  the  publi- 
cation of  proclamation. — San  Luis  Obispo 
Co.  v.  White,  91  Cal.  432,  437,  24  Pac.  864. 

3.  Proof  of  publication  of  notice  to  cred- 
itors in  insolvency  proceedings  may  be 
proved  by  affidavit. — Schloss  v.  His  Credi- 
tors, 31  Cal.  201,  204. 


Same— Only  prima  facie  evidence  and 
be  contradicted*  —  While  affidavit  is 
made  evidence  of  publication  by  statute  it 
is  prima  facie  evidence  only.  Newspaper 
itself  Is  more  satisfactory  evidence  of  Its 
contents  than  any  affidavit  would  be  and 
may  be  Introduced  to  contradict  affidavits. 
— Wise  v.  Williams,  88  Cal.  30,  34,  25  Pac. 
1064. 

As  to  affidavit  being*  prima  facte  evidence 
of  facts  stated  therein,  see,  post,  ft  2011  and 

note. 


5.  Description  in  affiant,  —  Affidavit  of 
publication  which  describes  affiant  as  "the 
proprietor"  of  newspaper  in  which  publica- 
tion was  made,  instead  of  "the  printer,"  is 
not  objectionable.  The  two,  in  sense  of  stat- 
ute, are  synonymous. — Quivey  v.  Porter,  37 
Cal.  468,  464.. 


§2011.  FILING  EVIDENCE  OF  PUBLICATION.  If  such  affidavit  be 
made  in  an  action  or  special  proceeding  pending  in  a  court,  it  may  be  filed  with 
the  court  or  a  clerk  thereof.  If  not  so  made,  it  may  be  filed  with  the  clerk  of 
the  county  where  the  newspaper  is  printed.  In  either  case  the  original  affi- 
davit, or  a  copy  thereof,  certified  by  the  judge  of  the  court  or  clerk  having 
it  in  custody,  is  prima  facie  evidence  of  the  facts  stated  therein. 

History:     Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  388. 


§  2012.    AFFIDAVIT  TO  BE  USED  IN  THIS  STATE,  BEFORE  WHOM 

HAY  BE  TAKEN.    An  affidavit  to  be  used  before  any  court,  judge,  or  officer 

of  this  state  nJay  be  taken  before  any  officer  authorized  to  administer  oaths. 

History:  Enacted  March  11,  1872,  re-enactment  of  8  424  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  252,  held  unconstitutional,  see  history,  $  5  ante; 
amendment  approved  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  734, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  616. 


'AFFIDAVIT  FOR  USE  IN  STATE- 
BEFORE  WHOM  TAKEN. 

1,2.  Affidavits — May  be  taken  before  other 
than  enumerated  officers. 

3.  Same — District  attorney. 

4.  Affidavit  must  be   taken  before  author- 

ized officer. 

5.  Federal   officers   given   no   authority   by 

section. 

6.  Signing  not  essential. 

7.  Statement  of  official  character  of  officer. 

S.  Same — Judicial   notice   of    official   char- 
acter. 

1.  Affidavit*— May  be  taken  before  other 
than  enumerated  officer*. — Above  section 
does  not  exclude  all  officers  except  those 
therein  mentioned  from  taking:  affidavits  to 
be  used  before  court.  It  is  not  confined  to 
affidavits  to  be  used  before  court  or  Judgre, 
but  includes  affidavits  to  be  used  before  any 
other  officer  of  this  state;  above  section  and 
all  other  sections  of  same  code  on  subject 
and  certain  sections  in  Political  Code  are  all 


cumulative. — Halle    v.   Smith,    128   Cal.    415, 
421,  60  Pac.  1032. 

2.  When  affidavit  Is  required  to  be  made, 
or  oath  administered  or  certified,  and  stat- 
ute does  not  designate  particular  officer  be- 
fore whom  act  may  be  performed,  it  may 
be  done  before  any  officer  having:  greneral 
authority  under  public  statutes  of  state  to 
administer  and  certify  oaths. — Dunn  v.  Ket- 
chum,  38  Cal.  93,  99. 

S.  Sane  —  District  attorney.  —  Affidavit 
may  be  verified  before  district  attorney. 
The  authority  of  an  executive  officer  to  ad- 
minister and  certify  oaths  is  not  confined 
to  proceeding's  peculiar  to  his  own  depart- 
ment or  office. — Haile  v.  Smith,  128  Cal.  415, 
421,  60  Pac.  1032. 

4.  Affidavit  mut  be  taken  before  anthor- 
Imed  officer  in  order  to  be  available  as  evi- 
dence.— Wyatt  v.  Jefferies,  43  Tex.  155. 

An  to  officer*  authorised  to  administer 
oaths  and  affirmation,  see,  ante,  H  86,  179, 
259  and  notes;  post,  {  2093  and  note;  also 
Kerr's  Cyc.  Pol.  Code,  2d  ed„  |f  1028,  4103, 
4118  and  notes. 
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AFFIDAVIT   OUT    OF    STATB— CERTIFICATE 
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5.  Federal  ofleers  fflvem  no  authority  by 
•ecttoa. — Above  section  does  not  authorize 
officer  who  by  federal  statutes  may  exer- 
cise executive  or  judicial  functions,  or  who 
may  take  testimony  or  decide  upon  evidence 
to  administer  oaths  in  proceedings  in  local 
affairs  of  this  state. — Winder  v.  Hendricks, 
56  Cal.  464,  466. 

6.  Sisjmlasj  mot  essential. — It  is  not  nec- 
essary that  an  affidavit  be  signed  by  the 
party  making:  it — Fairbanks  v.  Getchell,  IS 
Cal.  App.  468,   461,   110  Pac.   3S1. 

7.  Statement  of  oflelal  charaeter  of  of- 
ficer.— Affidavit  which  does  not  state  official 
character    of    officer    before    whom    it    was 


taken  is  nevertheless  good  where  same  In- 
strument contains  an  acknowledgment  taken 
before  same  person  In  which  his  official 
character  is  fully  stated. — Ede  ▼.  Johnson, 
16  Cal.   53,   58. 

8.  Same— Judicial  aotice  of  official  char- 
acter.— Affidavit  taken  by  justice  of  peace 
of  state  will  be  good,  although  it  does  not 
state  official  character  of  officer,  as  that  Is 
a  matter  of  which  courts  take  judicial  no- 
tice.— Ede  v.  Johnson,  15  Cal.  53.  58. 

As  to  Judicial  aotlee,  see,  ante,  S  1875  and 
note. 

As  to  affidavit   In   foreln   laaruaffe. 

ante,  f  2009  and  note  par.  7. 


§  2013.    AFFIDAVIT  OUT  OF  THIS  STATE,  HOW  TAKEN.    An  affidavit 
taken  in  another  state  of  the  United  States,  to  be  used  in  this  state,  may  be 
taken  before  a  commissioner  appointed  by  the  governor  of  this  state  to  take 
affidavits  and  depositions  in  such  other  state,  or  before  any  notary  public  i& 
another  state,  or  before  any  judge  or  clerk  of  a  court  of  record  having  a  seal- 
History:     Enacted  March  11,  1872,  re-enactment  of  f  425  Practice 
Act;    amendment  approved   March   24,   1874,   Code  Amdts.   1873-4,  p. 
389;    by   Code   Commission,   Act   March   8,   1901,   Stats,   and   Amdts. 
1900-1,  p.  253,  held  unconstitutional,  see  history,  $  5  ante. 

§  2014.    IF  MADE  IN  A  FOREIGN  COUNTRY,  BEFORE  WHOM  TAKEN. 

An  affidavit  taken  in  a  foreign  country  to  be  used  in  this  state,  may  be  taken 

before  an  ambassador,  minister,  consul,  vice-consul,  or  consular  agent  of  the 

United  States,  or  before  any  judge  of  a  court  of  record  having  a'seal  in  such 

foreign  country. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  426  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  389; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  253,  held  unconstitutional,  see  history,  $  5  ante. 

§  2015.  CERTIFICATE  OF  THE  CLERK,  IF  TAKEN  BEFORE  A  JUDGE 
OF  A  COURT  OUT  OF  THIS  STATE.  When  an  affidavit  is  taken  before  a 
judge  or  a  court  in  another  state,  or  in  a  foreign  country,  the  genuineness  of 
the  signature  of  the  judge,  the  existence  of  the  court,  and  the  fact  that  such 
judge  is  a  member  thereof,  must  be  certified  by  the  clerk  of  the  court,  under 
the  seal  thereof. 

History:  Enacted  March  11,  1872,  re-enactment  of  5  427  Practice 
Act;  repeal  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  253,  held  unconstitutional,  see  history,  {  5  ante. 


Ch.  Ill,  Art.  111.] 


DEPOSITIONS— WHEN    MAY    BE   USED. 


•  2010 


ARTICLE  III. 

DEPOSITIONS. 


f  2019.    Deposition,  when  used. 

f  2020.     Testimony  of  a  witness  out   of  the 

state,  when  taken. 
i  2021.     In  the  state,  when  taken. 


§  2022.  May  be  read  in  evidence  by  either 
party. 

S  2023.  Court  may  order  deposition  of  ad- 
verse party  in  default. 


§  2019.  DEPOSITION,  WHEN  USED.  In  all  cases  other  than  those  men- 
tioned in  section  two  thousand  and  nine,  where  a  written  declaration  under 
oath  is  used,  it  must  be  a  deposition  as  prescribed  by  this  code. 

History:    Enacted  March  11,  1872. 


DEPOSITION— WHEN  USED. 

1,2.  As  to  foundation  for  admission  in  evi- 
dence. 

3.  Commission  to  notary. 

4.  Necessity  of  seal  of  notary. 
5,6.  Bight  is  statutory. 

7.  Same — In  derogation  of  common  law. 

8.  Same — Similar  to  rights  and  procedure 

of  courts  of  equity. 

9, 10.  Taken   at  preliminary   examination   of 
accused. 

1.  Aa  to  foundation  for  admiaatoa  la  evi- 
dence.— The  determination  of  the  question 
as  to  whether  or  not  a  sufficient  founda- 
tion has  been  laid  for  the  admission  in  evi- 
dence of  the  deposition  of  the  prosecuting 
witness  taken  upon  the  preliminary  exami- 
nation is  a  matter  resting;  largely  in  the 
discretion  of  the  trial  court.  —  People  v. 
Trent,  25  Cal.  App.  740,  145  Pac.  541. 

2.  An  objection  to  the  admission  in  evi- 
dence of  the  deposition  of  a  witness  taken 
upon  the  preliminary  examination  of  a  de- 
fendant that  the  certificate  of  the  official 
reporter 'who  took  and  transcribed  the  dep- 
osition was  not  presented  or  admitted  in 
evidence,  and  hence  the  proper  foundation 
for  the  admission  of  such  deposition  was 
not  laid,  is  too  general  to  be  relied  on  upon 
appeal,  where  it  appears  that  the  objection 
to  the  introduction  of  the  deposition  was 
couched  in  general  form  without  In  any  way" 
directing;  the  attention  of  the  court  or  op- 
posing counsel  to  the  specific  defect,  and 
that  the  certificate  was  in  fact  In  court  at 
the  time  of  the  trial  and  could  easily  have 
been  produced  and  offered  had  the  specific 
objection  been  made. — People  v.  Trent,  25 
Cal.  App.  740,  145  Pac.  641. 

3.  Commiaaion  to  notary.  —  Where  the 
parties  to  an  action  in  this  state  stipulate 
that  the  deposition  of  a  person  "be  taken 
before  E.  C.  Ferguson,  a  notary  public  in 
and  for  the  city  of  Chicago,"  the  court  may 
construe  the  terms  "notary  public"  as  words 
of  description,  and  under  section  2024,  post, 
issue  the  commission  to  him  as  the  person 
agreed  upon  by  the  parties  rather  than  to 
him  in  his  official  capacitv. — Henry  v.  Cas- 
well, 23  Cal.  App.   14,  136  Pac.  726. 


4.  Neceaalty  of  aeal  of  notary. — Where  a 
commission  Is  thus  lssed  to  a  notary  as  an 
unofficial  person  to  take  the  deposition  of  a 
witness  out  of  the  state,  pursuant  to  the 
stipulation  of  the  parties,  it  is  not  necessary 
for  the  notary,  In  order  for  the  deposition 
to  be  admissible  in  evidence,  to  attach  his 
seal  to  his  certificate. — Henry  v.  Caswell,  23 
Cal.  App.  14,  136  Pac.  726. 

5.  Right  la  atatntory. — Right  to  take  and 
use  deposition  is  a  mere  statutory  privi-' 
lege  and  can  be  execised  and  enforced  only 
in  manner  and  to  extent  provided  by  statute 
which  gives  it. — Lezlnsky  v.  Superior  Court, 
72  Cal.  510,  512,  14  Pac.  104. 

6.  Method  of  taking  testimony  by  depo- 
sition is  statutory  and  all  essential  require- 
ments of  the  statute  must  be  complied  with. 
— Lucas  v.  Richardson,  68  Cal.  618,  620,  10 
Pac.  183. 

7.  4ame— Ib  derogation  of  common  law. — 

Mode  of  taking  testimony  by  depositions  is 
In  derogation  of  common  law,  and  it  is  nec- 
essary, in  order  to  render  them  admissible, 
not  only  that  they  should  be  taken  before 
proper  officer,  but  that  every  requirement  of 
law  should  be  complied  with. — McCann  v. 
Beach,  2  Cal.  25,  30;  Dye  v.  Bailey,  2  Cal. 
383,  384. 

A  a  to  abrogation  of  rule  of  atrlct  con- 
struction of  atatntea  In  derogation  of  com- 
mon law,  see,  ante,  6  4  and  note. 

8.  Same— Similar  to  rlghta  anal  procedure 
of  conrta  of  equity. — System  of  procedure 
for  taking  depositions  of  witnesses  to  be 
used  as  evidence  In  courts  of  this  state  is 
similar  in  all  essential  particulars  to  method 
formerly  in  use  in  courts  of  equity.  Differ- 
ences are  neither  important  nor  significant. 
Instead  of  requiring  court  order  (always 
given  as  of  course)  and  leaving  appoint- 
ment of  examiner  to  court,  law  authorizes 
depositions,  alike  in  law  as  in  equity,  and 
itself  provides  examiners  by  giving  that 
authority  to  an  officer  authorized  to  admin- 
ister oaths;  that  is,  in  effect,  constituting 
such  officers  ex  officio  officers  of  court  for 
purpose  of  taking  such  depositions  as  they 
may  be  called  upon  to  take.  Instead  of  re- 
serving to  court  power  to  issue  subpoena, 
law  invests  that  authority  In  officer  who  is 
to  act.   It  will  be  noticed  that  plan  includes 
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'WITNESS  OLT  OF  STATE— TESTIMONY,  WHEN  TAKEN. 
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all  causes  for  which  depositions  were  form- 
erly authorized  in  equity  practice..  Entire 
proceeding;  is  merely  a  means  furnished  by 
law  for  use  of  court  for  purpose  of  e  nab  ling- 
it  to  obtain  evidence  which  may  be  found 
necessary  to  establish  truth  of  facts  in 
issue  and  therefrom  to  determine  rights  of 
respective  parties  and  to  administer  justice 
accordingly.  It  is  obviously  substitute  for 
procedure  of  courts  of  chancery.  Object  is 
same  and  procedure  is  substantially  same. 
Taking  of  depositions  is  as  clearly  one  of 
the  "proceeding"  of  court  as  was  taking  of 
testimony  bef6re  master  or  examiner  in  suit 
in  equity. — Burns  v.  Superior  Court,  140  Cal. 
1,  8,  9,  78  Pac.  597. 

9.  Taken  at  preliminary  examination  of 
accuaed. — In  *a  prosecution  for  homicide  the 
deposition   of   a   witness,    taken    before   the 


magistrate  upon  the  preliminary  examina- 
tion of  the  defendant,  is  not  admissible,  if 
without  title  or  cause,  although  in  his  cer- 
tificate the  reporter  certifies  the  same  to  be 
a  "correct  report  of  the  testimony  and  pro- 
ceedings upon  the  preliminary  examination 
of  the  above-entitled  cause."  —  People  ▼. 
Dean,  28  Cal.  App.  745,  139  Pac.  904. 

10.  But  the  admission  of  such  deposition 
in  evidence  was  not  prejudicial  to  the  sub- 
stantial rights  of  the  defendant,  where  the 
testimony  given  by  the  witness  in  the  dep- 
osition, while  material,  was  merely  cumula- 
tive of  the  testimony  given  by  another  wit- 
ness, and  the  jury  could  not  properly  have 
reached  a  verdict  other  than  that  given, 
even  if  the  deposition  had  been  excluded. — 
People  ▼.  Dean,  23  Cal.  App.  745,  139  Pac 
904. 


§2020.    TESTIMONY  OF  A 


OUT  OF  THE  STATE,  WHEN 


TAKEN.    The  testimony  of  a  witness  out  of  this  state  may  be  taken  by  deposi- 
tion in  the  following  cases : 

1.  In  an  action,  at  any  time  after  the  service  of  summons,  or  the  appearance 
of  the  defendant. 

2.  In  a  special  proceeding,  any  time  after  a  question  of  fact  has  arisen 
therein. 

3.  Where  default  has  been  made  by  any  or  all  of  the  defendants. 

History:  Enacted  March  11,  1872,  re-enactment  of  $432  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  253,  held  unconstitutional,  see  history,  $  5  ante; 
amendment  approved  April  16,  1909,  Stats,  and  Amdts.  1909,  p.  965. 


DEPOSITION— WITNESS  OUT  OP 
STATE,  ETC. 

1.  Depositions  de  bene  esse,  taking  of — Dis- 

cretion of  court. 

2.  Same — Materiality  of. 

3.  Same — Objection  as  to  costs. 

4.  Same — Purpose   and   construction   of   stat- 

utes. 

5.  Same— Time  for  taking. 

6.  Mandamus  is  a  proper  remedy. 

7.  Pending  appeal. 

See,  post,  {  2021  and  note. 

1.  Deponltlons  de  bene  ease,  taking  of— 
Discretion  of  court. — It  Is  not  in  the  discre- 
tion of  the  court  to  refuse  to  issue  a  com- 
mission in  a  case  defined  by  the  code. — San 
Francisco  Gas  &  El.  Co.  v.  Superior  Court, 
155  Cal.  30,  39,  99  Pac.  359. 

2.  Same — Materiality  of. — The  real  ques- 
tion, when  depositions  are  to  be  taken  pend- 
ing an  appeal,  for  use  in  the  event  a  new 
trial  should  be  ordered,  is  not  whether  the 
testimony  would  be  material  to  the  issues 
already  tried,  but  whether  it  would  be  ma- 
terial to  those  arising  on  the  new  trial. — 
San  Francisco  Gas  &  El.  Co.  v.  Superior 
Court,    155   Cal.   30,   39,   99   Pac.    359. 

8,  Same— Objection  as  to  costs. — The  fact 
that  the  construction  here  given  above  and 
succeeding:  section   might  enable  a  conten- 


tious litigant  to  subject  a  successful  adver- 
sary to  great  and  unnecessary  expense,  by 
taking  depositions  pending  an  appeal  that 
might  be  frivolous,  is  not  a  valid  objection 
to  such  construction. — San  Francisco  Gas  & 
El.  Co.  v.  Superior  Court,  156  Cal.  30,  37.  99 
Pac.  369. 


4.  Same— Purpose  and  construction  of 
statute. — It  is  held  that  It  was  the  purpose 
of  the  legislature  In  providing  for  proceed- 
ings for  the  perpetuation  of  testimony,  and 
for  depositions  de  bene  esse,  not  only  to 
provide  a  simple  statutory  proceeding  by 
which  litigants,  either  actual  or  prospective, 
could  secure  all  the  relief  formerly  afforded 
by  courts  of  equity,  but  even  ampler  relief, 
and  upon  easier  terms,  and  where  the  case 
falls  within  the  principle  which  formed  the 
basis  of  the  Jurisdiction  of  equity,  and  the 
letter  of  the  staute,  the  right  to  take  the 
deposition  must  be  unheld. — San  Francisco 
Gas  &  El.  Co.  v.  Superior  Court,  155  Cal.  30. 
34,  99  Pac.  359. 

5.  Same— Time  for  taking. — The  time  to 
take  depositions  under  above  and  succeed- 
ing section  is  not  limited  to  the  time  before 
verdict  or  findings  upon  issues  of  fact:  and 
the  existence  of  an  actual  as  distinguished 
from  a  potential  issue  of  fact  is  not  a  con- 
clusive test  of  the  right  to  take  depositions 
de  bene  esse,  such  as  here  provided  for. — 
San  Francisco  Gas  &  El.  Co.  v.  Superior 
Court,  155  Cal.  30,  33,  99  Pac.  359. 
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6.    Mandamus  is  a  proper  remedy  for  the 

refusal  of  a  commission  to  take  depositions 
in  a  proper  case  before  Judgment,  for  the 
granting-  of  such  commission  does  not  rest 
in  the  discretion  of  the  trial  court  or  judge 
in  the  cases  denned  in  the  code,  and  al- 
though the  refusal  might  be  appealable,  the 
appeal  would  in  most  cases  be  entirely  inad- 
equate.— San  Francisco  Gas  &  El.  Co.  v.  Su- 
perior court,  156  Cal.  30,  39,  99  Pac.  359. 


7.  Pending*  appeal.  —  While  an  appeal 
from  a  judgment  and  order  refusing  a  new 
trial  is  pending  the  court  may  issue  a  com- 
mission to  take  depositions  of  witnesses  un- 
der above  section  and  section  2021,  post, 
with  a  view  to  the  use  of  the  same  if  a 
new  trial  should  be  ordered  by  the  appel- 
late court. — San  Francisco  Gas  &  El.  Co.  v. 
Superior  Court,   155  Cal.  30,  34,  99  Pac.  359. 


§  2021.  IN  THIS  STATE,  WHEN  TAKEN.  The  testimony  of  a  witness  in 
this  state  may  be  taken  by  deposition  in  an  action  at  any  time  after  the  service 
of  the  summons  or  the  appearance  of  the  defendant,  and  in  a  special  proceeding 
after  a  question  of  fact  has  arisen  therein,  in  the  following  cases : 

1.  When  the  witness  is  a  party  to  the  action  or  proceeding  or  an  officer  or 
member  of  a  corporation  which  is  a  party  to  the  action  or  proceeding,  or  a 
person  for  whose  immediate  benefit  the  action  or  proceeding  is  prosecuted  or 
defended ; 

2.  When  the  witness  resides  out  of  the  county  in  which  his  testimony  is  to  be 
used,  or  resides  in  the  county  but  more  than  fifty  miles  distant  from  the  place 
of  trial  or  hearing  by  the  nearest  usual  traveled  route; 

3.  When  the  witness  is  about  to  leave  the  county  where  the  action  is  to  be 
tried,  and  will  probably  continue  absent  when  the  testimony  is  required; 

4.  When  the  witness,  otherwise  liable  to  attend  the  trial,  is  nevertheless  too 
infirm  to  attend; 

5.  When  the  testimony  is  required  upon  a  motion,  or  in  any  other  case  where 
the  oral  examination  of  the  witness  is  not  required ;  # 

6.  When  the  witness  is  the  only  one  who  can  establish  facts  or  a  fact  material 

to  the  issue;  provided,  that  the  deposition  of  such  witness  shall  not  be  used 

if  his  presence  can  be  procured  at  the  time  of  the  trial  of  the  cause. 

Hlttory:  Enacted  March  11,  1872,  re-enactment  of  §  428  Practice 
Act,  adding  paragraph  5;  amendment  approved  March  15,  1876,  Code 
Amdts.  1875-6,  p.  106;  March  9,  1878,  Code  Amdts.  1877-8,  p.  112;  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  253, 
held  unconstitutional,  see  history,  §  5  ante;  amendment  approved 
March  18,  1905,  Stats,  and  Amdts.  1905,  p.  187. 


DEPOSITION— PARTY  WITHIN  STATE, 

WHEN. 

1.  Clerical  misprision — In  omitting  name  of 
.  notary. 

2,3.  Continuance  —  To    obtain    deposition   of 
absent  witness. 

4.  Construction  of  section — As  to  contem- 

plation. 

5.  Deposition  of  party  to  action — Might  be 

taken   under  section   428   of   Practice 
Act,  when. 

6.  Same — May  be  taken  under  code,  when. 

7.  Same — Penalty   for   failure   to   give. 

8.  Deposition  of  witness — Admissibility  in 

evidence — Beading  properly  disallowed. 

9.  Same — Inadmissible  in  evidence,  when. 

10.  In  criminal  cases — Other  than  cases  of 

homicide. 

11.  Same — On  motion  for  new  trial. 


12.  Same  —  Resort  to  satisfactory  mode  of 

taking  testimony  by  deposition,  not  to 
be  forced  on  defendant  in  criminal 
action. 

13.  Presence  of  witness  required,  when,   by 

proviso. 

14.  Right  of  plaintiff  to  take — Demurrer  sus- 

tained to  complaint — Refusal  of  de- 
fendant to  answer  interrogatories — 
Power  to  punish  for  contempt. 

15.  Subpoena  for  witness — By  county  clerk. 

16.  Same  —  Same  —  Witness  can  not  object 

subpoena  not  issued  ry  notary. 

17.  Taken    without   notice— Admissibility   in 

evidence — Expenses  not  allowable. 

18.  Witness  residing  out  of  county. 

1.  Clerical  misprison— In  omitting  name 
of  the  notary  upon  copy  of  affidavit  served 
Is  immaterial  where  the  opposing  party  at- 
tended  upon   the   taking   of   the   deposition 
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and  after  objecting  remained  and  cross- 
examined  the  witness. — Bollinger  v.  Bol- 
linger, 153  Cal.  190,  195,  94  Pac.  770. 

2.  Continuance— To  obtain  deposition  of 
absent  witness. — Where  in  an  action  on 
promissory  note  defendant  pleads  as  one 
of  his  defenses  that  at  time  of  execution 
of  note  he  was  mentally  incapacitated  for 
transacting  business  and  moves  at  trial  for 
•continuance  that  he  may  procure  deposition 
of  absent  witness,  by  whom  alone  he  can 
established  mental  condition  and  incompe- 
tency set  out  in  his  answer,  it  is  error  to  re- 
fuse such  continuance  if  affidavit  is  suffi- 
cient in  form  and  shows  that  due  diligence 
had  been  used  in  attempt  to  procure  deposi- 
tion.— Dun  lap  v.  Plummer,  1  Cal.  App.  426, 
427,  82  Pac.  445. 

3.  Cause  ought  to  be  continued  for  pur- 
pose of  taking  deposition  when  interroga- 
tories are  pertinent  and  relevant  to  issues. 
— Swift  v.  Ellsworth,  10  Ind.  205,  71  Am. 
Dec.  316. 

As  to  dne  diligence  in  attempt  to  take 
•deposition*  svlnclent  to  obtain  continuance, 

see  note  74  Am.  Dec.  146. 

As  to  continuance,  see,  post,  §  2027  and 
note  par.  1  and  9  2032  and  note  par.  20. 

4.  Construction  off  section— As  to  con- 
templation.—  Above  section  construed  to 
contemplate  that  deposition  may  be  taken 
when  It  Is  believed  witness  will  be  absent 
when  his  testimony  is  "required,"  and  that 

-deposition  of  witness  taken  during  trial  may 
be  used  at  the  trial  on  proof  that  witness 
had  left  state  two  days  before  and  was 
then  absent. — Estate  of  Dolbeer,^  149  Cal. 
227,  86  Pac.  695,  705. 

5.  Deposition  of  party— Might  be  taken 
under  section  428  of  Practice  Act  when   he 

resided  without  county,  but  within  thirty 
miles  of  place  of  trial,  and  such  deposition 
could  be  used  at  trial,  although  party  was 
present  in  court. — Skidmore  ▼.  Taylor,  29 
•Cal.  619,  621. 

6.  Same  — May  be  taken  under  code, 
when.  —  The  deposition  of  a  party  to  the 
action  may  be  taken  at  any  time  after 
service  of  summons  or  the  appearance  of 
the  defendant,  and  the  deposition  of  the 
defendant  may  be  taken  after  the  service 
of  the  summons  and  appearance  of  defend- 
ant and  before  answer. — Kibele  v.  Superior 
•Court,  17  Cal.  App.  722,  121  Pac.  412. 

7.  Same— Penalty  for  failure  to  give. — If 

plaintiff  fails  to  attend  and  give  his  depo- 
sition when  summoned  to  do  so  by  state,  his 
complaint  may  be  stricken  out.    He  will  not 
be  excused  for  his  failure  to  attend  where 
subpoena   served   upon  him   did  not   specify 
precise   locality   if   he   was   not   misled   nor 
left  in  ignorance  as  to  place  at  which  depo- 
sition   was    to    be    taken.     Thus,    where    it 
^appears  by  plaintiff's  affidavit  that  he  went 
to   office    of   notary   at    time   appointed  and 
Temained  "several  minutes,"  it  is  clear  that 
lie  was  not  ignorant  of  place  and  that  he  un- 
derstood subpoena  as  requiring  him  to  ap- 


pear before  notary  at  his  office,  which  was 
place    designated    in    notice    served    on    his 
attorney. — Kelsker  v.  Ayrea,  46  Cal.  82,  84. 
See,  post,  S  2031  and  note  pars.  25-32. 

As  to  penalty  for  failure  to  give  deposi- 
tion, see,  ante,  85  1991  et  seq.  and  notes. 

8.  Deposition  of  witness— Admissibility 
in    evidence— Reading   properly    disallowed. 

— In  an  action  to  recover  damages  on  the 
charge  of  the  alienation  of  the  affections  of 
the  plaintiff's  wife,  the  court  properly  re- 
fused to  allow  the  deposition  of  plaintiff's 
wife  to  be  read  in  such  case,  under  the  pro- 
visions of  subdivision  6  of  above  section, 
when  it  appeared  that  she  waa  in  town 
during  the  trial  up  to  within  an  hour  of  the 
time  when  the  deposition  was  offered,  and 
that  although  she  had  been  in  consultation 
with  defendant's  counsel,  she  had  taken  a 
train  and  left  town  with  their  consent  and 
with  no  effort  to  detain  her. — Jameson  v. 
Tully.  178  Cal.  380,  173  Pac.  577. 

9.  Same— Inadmissible  in  evidence,  when. 

— In  an  action  on  an  indorsed  note,  the  dep- 
osition of  the  party  to  whom  the  note  was 
transferred  by  the  payee,  showing  the  regu- 
larity of  the  transfer  of  the  note  to  him,  is 
Inadmissible  in  evidence  where  he  is  not 
a  party  to  the  action  and  no  showing  is 
made  as  to  the  existence  of  any  of  the 
•  conditions  set  forth  in  the  above  section 
under  which  conditions  power  is  given  to 
take  deposition. — Curran  v.  Wilson,  36  Cal. 
App.  208,  171  Pac.  817. 

10.  In  criminal  eases  Other  than  canes 
of  homicide  legislature  has  power  to  provide 
for  taking  in  presence  of  party  accused  and 
his  counsel  of  deposition  of  witness  where 
there  is  reason  to  believe  that  witness  from 
inability  or  other  cause  will  not  attend  at 
the  trial  (Const.  1879,  Art.  1,  {  13,  I  Hen- 
ning's  General  Laws,  3d  ed.t  p.  xxxiit).  It 
may  be  that  by  reason  of  exception  depo- 
sitions can  not  now  be  used  against  de- 
fendant in  cases  of  homicide,  even  although 
they  are  taken  in  presence  of  party  charged 
with  that  crime  and  with  full  opportunity 
for  cross-examination.  But  in  other  cases 
legislature  may  authorize  depositions  to  be 
taken  on  part  of  prosecution  .  .  .  There 
is  no  prohibition  upon  power  of  legislature 
to  authorize  taking  of  depositions  by  de- 
fendant in  every  class  of  criminal  cases. — 
People  v.  Hurtado,  63  Cal.  288,  293,  294. 

11.  Same— On    motion    for    mew    trial. — 

Deposition  of  witness  may  be  taken  under 
subdivision  6  of  above  section  where,  on  mo- 
tion for  new  trial  in  criminal  cause,  wit- 
nesses whose  evidence  relating  to  miscon- 
duct of  juror  is  desired  refused  to  give 
their  affidavit  and  court  refuses  to  hear  oral 
testimony. — People  v.  Sullivan,  129  Cal.  557. 
563,  62  Pac.  101. 

12.  Sane — Resort  to  the  statutory  mode 
of  taking  testimony  by  deposition  ought  not 
to  be  forced  on  defendant  In  criminal  actios 

against  his  will,  under  penalty  of  going  to 
trial  without  such  testimony  where  it  ia 
made    to   appear    that    personal   attendance 
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of  absent  witness  may  be  procured  without 
unreasonable  delay. — People  v.  Dodge,  28 
Cal.   446,   449. 

As  to  depositions  In  criminal  prosecutions, 

see  Kerr's  Cyc.  Pen.  Code,  2d  ed.,  8  686, 
subdivisions  3,  811,  812,  833,  864,  869,  1335- 
1362  and  notes. 

13.  Presence  off  witness  required,  when 
by  proviso. — Only  case  in  which  presence  of 
witness  whose  deposition  has  been  taken 
is  required  is  under  sixth  subdivision  of 
this  section. — Johnston  v.  McDuffee,  88  Cal. 
30,  32,  23  Pac.  214. 

As  to  requirement  off  proof  of  absence.  In- 
firmity, or  destb  of  witness  at  time  of  trial* 
to  entitle  deposition  to  admission  as  evi- 
dence, see,  post,  9  2032  and  note  pars.  45-56. 

14.  Rtsjht  of  plaintiff  to  take— Demurrer 
sustained  to  complaint— -Refusal  of  defend- 
ant to  answer  Interrogatories— Power  to 
punish  for  contempt. — The  superior  court 
has  jurisdiction  to  adjudge  a  defendant 
guilty  of  contempt  for  his  refusal  to  an- 
swer interrogatories  In  a  proceeding  regu- 
larly Instituted  by  the  plaintiff  to  take  his 
deposition  under  the  provisions  of  the  above 
section,  after  the  sustaining  of  a  general 
demurrer  to  the  complaint  with  leave  to 
file  an  amended  complaint,  the  time  within 
which  to  file  such  amended  complaint  not 
having  expired,  and  prior  to  the  exercise 
by  plaintiff  of  such  right. — Rossbach  v.  Su- 
perior Court,  43  Cal.  App.  729,  185,  Pac.  879, 
following  the  doctrine  In  California  Farm  & 
Fruit  Co.  v.  Schlappa-Pietra,  151  Cal.  732, 
91  Pac.  593;  San  Francisco  Gas  &  Elec.  Co. 
v.  Superior  Court,  155  Cal.  30,  17  Ann.  Cas. 
933,  sub  nom.  Gas  &  Elec.  Co.  v.  Superior 
Court,  99  Pac.  359;  Kibele  v.  Superior  Court, 
17  Cal.  App.  720,  120  Pac.  412. 

15.  Subpoena     for     witness  —  By     county 

clerk. — Subpoena     Is     properly     issued     by 
county  clerk   under  order  of  court  for   the 


taking  of  depositions  of  witnesses  before 
a  notary  public. — Scott  v.  Shields,  8  Cal. 
App.   12,  sub  nom.  In  re  Scott,  96  Pac.  385. 

16.  Same — Same— Witness  can  not  object 
subpoena  not  Issued  by  notary. — Upon  the 
taking  of  a  deposition  witness  can  not  re- 
fuse to  answer  or  raise  the  objection  that 
the  subpoena  which  brought  him  before  the 
notary  was  issued  by  the  clerk  of  the  court 
under  the  order  of  the  court  and  not  by  the 
notary. — Roussin  v.  Kerkpatrick,  8  Cal.  App. 
12,  sub  nom.  In  re  Scott,  96  Pac.  385. 

17.  Taking;  without  notice — Admissibility 
In     evidence— Expenses     not     allowable. — A 

deposition  of  one  of  the  defendants  taken 
under  the  provisions  of  subdivision  1  of  the 
above  section,  upon  stipulation  of  counsel 
for  the  different  defendants,  is  not  admis- 
sible in  evidence  against  the  plaintiff  where 
the  latter  was  given  no  notice  of  the  taking 
of  such  deposition  and  he  was  not  repre- 
sented at  the  taking  thereof;  ana  tne  plain- 
tiff may  not  be  charged  with  the  expenses 
of  taking  such  deposition  as  costs. — Eades 
v.  Los  Angeles  R.  Corp.,  43  Cal.  App.  259,  184 
Pac.  884. 

18.  Witness  >•  residing;    out    off    county. — 

Where  witness  is  within  state  and  therefore 
within  jurisdiction  of  district  court,  but  is 
without  county  where  his  testimony  is  de- 
sired to  be  taken,  and  more  than  thirty 
miles  distant  from  place  of  trial,  and  can 
not  therefore  be  produced  at  trial  as  wit- 
ness, proper  procedure  Is  to  take  his  depo- 
sition. In  such  case,  his  evidence  taken  at 
former  trial  is  not  admissible,  and  can  not 
supply  place  of  his  oral  testimony  or  depo- 
sition.— Butcher  v.  Vaca  Valley  R.  Co.,  56 
Cal.    598,    599. 

As  to  witness  rest  dins;  out  off  county  and 
more  than  thirty  miles  distant  not  belns; 
required  to  attend  as  witness,  see,  ante, 
$  1989  and  note. 


§  2022.  MAT  BE  BEAD  IN  EVIDENCE  BT  EITHER  PARTY.  A  deposi- 
tion taken  and  returned,  as  provided  in  this  chapter,  may,  except  as  provided 
in  section  twenty  hundred  and  thirty-two,  be  read  in  evidence  by  either  party 
at  any  stage  of  the  action  or  proceeding  in  which  it  was  taken,  or  in  any  other 
action  or  proceeding  between  the  same  parties  or  their  privies  or  successors 
in  interest  upon  the  same  subject  and  is  then  deemed  the  evidence  of  the  party 
reading  it;  but  the  court  may  exclude  the  same  if  it  appears  that  the  taking 
thereof  was  in  any  material  respect  unfair. 

History:     Enactment  approved  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  732,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  516. 


1.     Depositions— Use  of  In  seeond  action. 

— A  deposition  in  a  prior  action,  taken  un- 
der a  stipulation  without  the  notice  and  affi- 
davit required  by  section  2031,  ante,  and  by 
section  2031,  post,  but  otherwise  in  accord- 
ance with  sections  1981  to  1921,  ante,  and 
202S  to  2064,  post,  Veg-ulating-  the  taking  of 


depositions,  may  be  used  in  a  second  action 
between  the  same  parties  for  the  same- 
cause,  notwithstanding-  the  stipulation,  "it 
may  be  used  in  the  trial  of  said  action." — 
Consolidated  Lumber  Co.  v.  Fidelity  &  De- 
posit Co.,  161  Cal.  402,  119  Pac.  506. 
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§  2023.    COURT  MAT  ORDER  DEPOSITION  IF  ADVERSE  PARTY  IK 

DEFAULT.    If  an  adverse  party  is  in  default  for  not  appearing  and  answering 

within  the  time  allowed  by  law  or  the  court,  or  if ,  in  a  special  proceeding,  some 

or  all  of  the  parties  interested  have  not  appeared,  the  court  may  authorize  a 

deposition  to  be  taken  without  the  service  of  any  affidavit  upon,  or  the  giving 

of  any  notice  to,  the  party  so  in  default  or  not  appearing,  or  may  provide  that 

notice  be  given  to  him  in  such  mode  as  to  the  court  may  seem  proper. 

History:     Enactment  approved  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  732,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  517. 


ARTICLE  IV. 

MANNEB  OF  TAKING  DEPOSITIONS  OUT  OP  THE  STATE. 

5  2024.     How    taken.      Justices'    court.  To      $2026.     Authorities    and    duties    of    commis- 

whom  directed.  sioner. 

§  2025.     Proper   interrogatories   may   be  pre-      §  2027.     Trial,  when  postponed  for  reason  of 

pared,  or  may  be  waived   by  the                         non-return  of  commission. 

parties.  5  2028.    Deposition,  by  whom  used. 
§  2025%.  Of  nonresident  witness,  on  oral  in-      §  2029.     Notice    dispensed    with    where    wit- 

terrogatories.  ness  resides  out  of  state,  when. 

§2024.    HOW  TAKEN.     JUSTICES'  COURT.     TO  WHOM  DIRECTED. 

The  deposition  of  a  witness  out  of  this  state  may  be  taken  upon  a  commission 
issued  from  the  court  under  the  seal  of  the  court,  upon  an  order  of  the  court, 
or  a  judgQ  or  a  justice  thereof,  on  the  application  of  either  party,  upon  live 
days'   previous  notice   to   the   other. 

[Certificate  of  clerk  of  court.]  If  the  court  is  a  justices'  court,  the  com- 
mission must  have  attached  to  it  a  certificate  of  the  clerk  of  the  superior  court 
of  the  county  in  which  such  justices'  court  is  held,  under  the  seal  of  such 
superior  court,  to  the  effect  that  the  person  issuing  the  same  was  an  acting 
justice  of  the  peace  at  the  date  of  the  commission. 

[To  whom  directed.]     If  issued  to  any  place  within  the  United  States,  it 

may  be  directed  to  a  person  agreed  upon  by  the  parties,  or  if  they  do  not  agree, 

to  any  notary  public,  judge  or  justice  of  the  peace  or  commissioner  selected 

by  the  court  or  judge  or  justice  issuing  it.    If  issued  to  any  country  out  of  the 

United  States,  it  may  be  directed  to  a  minister,  ambassador,  consul,  vice  consul/ 

or  consular  agent  of  the  United  States,  or  judge  of  a  court  of  record  in  such 

country,  or  to  any  person  agreed  upon  by  the  parties. 

History:  Enacted  March  11,  1872,  re-enactment  of  $433,  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p. 
389;  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  115;  March  10, 
1891,  Stats,  and  Amdts.  1891,  p.  51;  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  253,  held  unconstitutional,  see  his- 
tory, §  5  ante;  amendment  approved  March  20,  1907.  Stats,  and  Amdts. 
1907,  p.  732,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  517;  April  16,  1909, 
Stats,  and  Amdts.  1909,  p.  965;  May  5,  1917,  Stats,  and  Amdts.  1917, 
p.  280.     In  effect  July  27,  1917. 

TAKING  DEPOSITION  OUT  OF  STATE—        4.  Same— Who  may  act. 

MANNER  OF.  5.  Denial  of  process  to  party  in  contempt 

1.  Comity  of  states.  6-  Failure  to  attach  seal.of  court- .\mend- 
•            *  ment — Admission  in  evidence. 

2.  Commissioner— Should  be  named.  7   Name  of  witness_ Mu8t  <Jorrectlv  app€ar 

3.  Same — Should  be  sworn.  in  commission. 


Ch.  Ill,  Art.  IV.]        DEPOSITION   IN  JUSTICES'  COURT— HOW  TAKEN. 


§2024 


8.  Non-residence  of  witness — Not  necessary 

to  taking  of  his  deposition. 

9.  Same— Continued  absence  —  Need  not  be 

shown. 

10.  Order  refusing  commission  not  appealable. 

11.  Qualification  of  commissioner — Need  not 

appear  in  commission. 

12.  Same — Presumption  of  commissioner's  offi- 

cial character. 

13.  Same — Return  of  commission  may  be  re- 

ferred to,  to  determine,  what. 

14.  Specific  objections  required. 

15.  Stipulation  for  a  deposition  —  Without 

order  or  commission,  is  binding. 

16.  Same — Estoppel  by,  to  object  to  irregu- 

larities. 

17.  Written  notice — Is  necessary. 

18.  Same — Order  shortening  time. 

1.  Comity  of  states. — Taking  of  deposi- 
tion of  witness  in  foreign  state  rests  upon 
comity.  Comity  of  nations  is  carried  so  far 
that  public  functionaries  will  not  only  suffer 
commission  to  be  executed  by  commission- 
ers to  whom  it  is  sent,  but,  if  necessary,  will 
compel  witness  to  appear  and  testify,  so 
that  his  deposition  may  be  taken  and  re- 
turned to  tribunal  of  foreign  nation  whence 
commission  emanated. — Ex  parte  Harkins, 
6  Ala.  63,  41  Am.  Dec.  38;  Keller  v.  B.  F. 
Goodrich  Co.,  117  Ind.  556,  10  Am.  St.  Rep. 
88,  19  N.  E.  196;  Gileson  v.  Tilton,  1  Bland's 
Ch.   (Md.)  352,  17  Am.  Dec.  306. 

As  to  power  off  magistrate  to  punish  con- 
tumacious witness,  see  note  1  L.  R.  A. 
(N.  S.)    1142. 

2.  Commissioner— Should    be    named*. — It 

is  a  primary  rule  that  a  person  taking  a 
deposition  must  be  one  authorized  by  law. 
The  person  who  is  to  take  it  should  be 
named,  unless  the  commission  be  directed 
to  an  officer  authorized  by  statute  by  his 
official  title,  and  some  of  the  cases  hold  that 
even  where  directed  to  an  officer  of  one  of 
the  classes  enumerated  by  the  statute  the 
particular  one  must  be  selected  by  the  of- 
ficer issuing  the  commission.  —  King  v. 
Green,  7  Cal.  App.  472,  478,  94  Pac.  777. 

3.  Same— Should  be  sworn  before  officer 
authorized  to  administer  oath  in  state  where 
commissioner  resides. — McNeal  v.  Braun,  53 
N.  J.  L.  617,  26  Am.  St.  Rep.  441,  23  Atl.  687. 

4.  Same— Who  may  act. — There  is  noth- 
ing in  above  section  requiring  the  commis- 
sion to  be  issued  to  a  commissioner  of  deeds 
appointed  by  the  governor.  It  may  be  Issued 
to  any  person  whom  the  court  deems  a  com- 
petent and  proper  person  to  act. — Alcorn  v. 
Gieseke,  158  Cal.  396,  111  Pac.  98. 

5.  Denial  off  process  to  party  In  contempt. 

— Defendant  in  an  action  for  divorce  can 
not  legally  be  denied  process  which  law 
has  provided  for  procuring  testimony  of 
witness  residing  beyond  jurisdiction  of 
state  on  ground  that  he  has  not  obeyed  an 
order  requiring  him  to  pay  costs  and 
counsel   fees,   of   which   certified   copy   was 


delivered  to  him  in  foreign  state. — Johnson 
v.  Superior  Court,  63  Cal.  578,  581. 

6.  Fallue  to  attack  seal  of  court— Amend- 
ment—Admission  In  evidence. — The  depo- 
sition of  a  witness  taken  out  of  the  state 
upon  a  commission,  which  commission  did 
not  have  attached  to  it  the  seal  of  the 
court  as  required  by  the  above  section,  is 
subject  to  amendment  by  affixing  the  seal 
thereto,  and  when  so  amended  the  deposi- 
tion may  properly  be  read  in  evidence,  upon 
a  showing  that  the  witness  was  no  longer 
at  the  place  where  the  deposition  was 
taken,  but  somewhere  in  a  foreign  country, 
and  that  to  have  the  deposition  again 
taken  would  cause  an  indefinite  delay  of 
the  action. — Marvin  v.  Eng-Skell  Co.,  33  Cal. 
App.  42,  164  Pac.  332,  approving  the  doc- 
trine in  Austin  v.  Lamar  Fire  Ins.  Co.,  108 
Mass.  388;  Wood  v.  Fleetwood,  19  Mo.  529; 
Goodyear  v.  Vosburgh,  41  How.  Pr.  (N.  Y.) 
421;  Irving  v.  Bevil,  80  Tex.  332,  16  S.  W. 
21;  Wallace  v.  Byers,  14  Tex.  Civ.  App.  572, 
38  S.  W.  228;  Lunski  v.  Kerr,  —  Tex.  Civ. 
App.  — ,  34  8.  W.  765;  The  Oriental  v. 
Barclay,  16  Tex.  Civ.  App.  193.  41  S.  W.  117, 
122. 

7.  Name  off  witness— Must  correctly  ap- 
pear In  commission. — The  commissioner  has 
no  authority  to  take  testimony  of  any  per 
son  other  than  those  named  In  commission; 
and  testimony  of  any  person  not  so  named 
is  not  properly  taken  by  him  and  should  not 
be  received  in  evidence.  The  taking  of  dep- 
osition of  James  M.  Thompson  under  com- 
mission to  take  testimony  of  John  Thomp- 
son Is,  so  far  as  adverse  party  is  concerned, 
purely  ex  parte  and  can  have  no  effect 
against  him  in  determining  issues  of  case. 
An  objection  to  such  deposition  is  not  ob- 
viated by  testimony  of  witness  on  behalf 
of  party  causing  deposition  to  be  taken 
that  he  was  "personally  acquainted  with 
said  James  M.  Thompson  at  time  of  is- 
suance of  commission  to  take  his  deposi- 
tion, and  that  name  Intended  to  be  in- 
serted in  said  commission  was  James  M. 
Thompson,  and  person  designated  as  John 
Thompson  in  said  commission  was  identi- 
cal," where  it  is  not  shown  that  this  fact 
was  known  by  or  ever  communicated  to 
adverse  party.  The  difference  in  names 
would  presumptively  indicate  different  per- 
sons. The  real  name  of  person  whom  it 
was  intended  to  examine  under  commission 
should  be  given  to  adverse  party  and  in- 
serted in  commission  in  order  that  they  may 
intelligently  prepare  cross-interrogatories. 
It  was  further  held  that  erroneous  admis- 
sion of  such  deposition  was  not  Immaterial 
error  because  other  witnesses  testified  to 
same  facts,  facts  not  being  incidental  and 
collateral,  but  relating  to  sharply  con- 
tested issues  presented  for  trial  of  case. — 
Smith  v.  Westerfield,  88  Cal.  374,  381,  382, 
26  Pac.  206. 

See,  post,  9  2088  and  note  par.  4. 

8.  Nonresldence  off  witness— Not  neces- 
sary to  taking  of  his  deposition  out  of  state 
under  above  section;  question  of  residence 
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is  not  involved.  All  that  is  required  is  that 
witness  be  out  of  state. — Estate  of  Dolbeer, 
149  Cal.  227,  86  Pac.  695.  705. 

9.  Same— Continued  absence— Need  not 
be  shown  in  order  to  render  deposition 
available.  The  presumption  exists  that,  wit- 
ness having  been  shown  to  have  been  ab- 
sent, absence  continued,  and  it  is  incumbent 
on  party  objecting:  to  prove  contrary. — Es- 
tate of  Dolbeer,  149  Cal.  227,  86  Pac.  695, 
705.  See  Mi«».  Brewer  v.  Beckwith,  35  Miss. 
467.  Mo.  Gaul  v.  Wenger,  19  Mo.  641.  Vt. 
Randolph  v.  Woodstock,  35  Vt.  291.  Wash. 
Hennessy  v.  Niagara  F.  Ins.  Co.,  8  Wash. 
91,   40   Am.   St.  Rep.   892,  35  Pac.   858. 

10.  Order  refusing;  commlsulon  not  ap- 
pealable.— Order  refusing:  to  issue  commis- 
sion to  take  deposition  of  witness  residing: 
out  of  state  is  not  appealable,  but  it  may  be 
reviewed  on  appeal  from  final  Judgment  In 
case. — People  v.  Stillman,  7  Cal.  117,  118. 

11.  Qualification  of  commissioner— Need 
not  appear  In  commission. — Commission  is 
not  invalid  because  it  is  not  made  to  appear 
upon  its  face  that  person  to  whom  it  was 
addressed  was  judge  or  Justice  of  peace  or 
commissioner.  The  presumption  is,  that  on 
granting  motion  the  court  or  officer  who 
ordered  it  performed  his  duty  and  directed 
it  to  a  person  who  was  qualified  to  execute 
it. — Dambmann  v.  White,  48  Cal.  439,  451. 

12.  Same— Presumption  of  commissioner's 
official  character. — Court  will  presume  of- 
ficer taking:  testimony  to  be  lawfully  en- 
titled to  official  character  which  he  assumes 
and  to  have  competent  authority  to  take 
depositions  until  contrary  appears. — Crane 
v.  Thayer,  18  Vt.  162,  46  Am.  Dec.  142. 

13.  Same—Return  of  commission  may  be 
referred  to,  to  determine  whether  person  to 
whom  it  was  directed  and  who  executed  it 
was  qualified  to  execute  it  where  commis- 
sion does  not  show  such  fact  upon  its  face. 
— Dambmann  v.  White,  48  Cal.  439,  451. 

14.  Specific  objections  required. — Objec- 
tion to  deposition  as  to  matter  of  form  or 
question  of  regularity  of  authority  in  re- 
spect to  the  taking:  of  such  deposition  must 


be  pointed  out  specifically  and  with  reason- 
able precision  and  certainty,  and,  if  over- 
ruled, must  be  set  forth  in  the  bill  of  ex- 
ceptions to  be  assigned  as  error  on  appeal. 
—King:  v.  Green,  7  Cal.  App.  472,  479,  94 
Pac.  777. 

15.  Stipulation  for  a  deposition — Wltbout 
order  or  commission  Is  blndlna*. — Stipulation 
of  counsel  that  depositions  of  certain  wit- 
nesses residing:  out  of  state  might  be  taken 
before  designated  Justice  of  peace,  and  that 
when  so  taken  depositions  might  be  used 
on  trial  of  action,  estops  all  parties  from 
objecting  at  trial  that  depositions  were  not 
taken  under  commission  issued  from  court. 
— Palmer  v.  Uncas  Min.  Co.,  70  Cal.  614.  616. 
11   Pac.   666. 

18.  Same—Estoppel  by*  to  object  to  Ir- 
regularities.— A  party  may  be  estopped  from 
objecting  to  irregularities  in  issuing  of 
commission  for  taking  of  deposition  out  of 
state.  Thus,  where  deposition  is  issued  ex 
parte  and  to  person  other  than  judge  or 
justice  of  peace  or  commissioner  appointed 
by  governor  of  this  state  if  adverse  party 
afterward  files  cross-interrogatories  and 
stipulates  as  to  manner  in  which  deposition 
may  be  returned,  In  which  stipulation,  in 
describing  deposition.  It  is  referred  to  as 
one  "to  be  read  in  evidence  on  trial  of  said 
action,"  he  will  be  precluded  from  objecting 
that  the  commissioner  was  not  a  person 
competent  to  take  the  deposition. — Crowther 
v.  Rowlandson,  27  Cal.  376,  386. 

17.  Written   notice — Is   necessary   to    the 

application  for  a  commission  to  take  deposi- 
tion of  witness  in  another  state. — Damb- 
mann v.  White,  48  Cal.  4S9,  451. 

As  to  taking;  deposition  la  state  without 
notice,  see,  ante,  9  2021,  note  par.  17. 

18.  Same— Order  shortening  time. — Order 
to  show  cause  issued  upon  filing  of  applica- 
tion for  commission  and  served  upon  ad- 
verse party  is,  if  time  intervening  between 
date  of  order  and  date  fixed  for  showing 
cause  is  less  than  five  days,  equivalent  to 
an  order  shortening  such  time  and  dispenses 
with  necessity  of  any  other  or  further  no- 
tice.— Dambmann  v.  White,  48  Cal.  439,  451. 


§  2025.  PROPER  INTERROGATORIES  MAT  BE  PREPARED,  OR  MAT 
BE  WAIVED  BT  THE  PARTIES.  The  party  moving  for  the  commission 
must,  unless  it  is  waived  by  the  other  party,  attach  to  the  notice  of  the  motion 
the  interrogatories  upon  which  he  desires  it  to  be  taken.  On  the  hearing  of 
the  motion,  the  other  party  must  propose  such  cross-interrogatories  as  he 
may  desire. 

If  the  parties  do  not  agree  as  to  the  form  of  the  interrogatories,  the  court 
must  settle  their  form,  but  such  agreement  or  settlement  does  not  preclude 
either  party,  when  the  deposition  is  offered  in  evidence,  from  interposing 
any  objection  to  any  interrogatory  except  as  to  the  form  thereof. 

The  settlement  of  interrogatories  may  be  had  at  the  time  of  the  hearing  of 
the  motion,  or  at  any  other  time  which  the  court  may  appoint;  but  the  moving 
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party  must,  if  he  request  it,  be  allowed  two  days  within  which  to  propose  such 
redirect  interrogatories  as  the  cross-interrogatories  proposed  render  proper. 

[Interrogatories  to  be  annexed.]  When  agreed  upon  or  settled,  the  inter- 
rogatories must  be  annexed  to  the  commission;  or,  when  the  parties  agree  to 
that  mode,  or  the  court  on  the  application  of  either  party,  after  a  hearing  had 
upon  two  days'  notice  to  the  opposite  party,  so  directs,  the  examination  must 
be  without  written  interrogatories. 

History:  Enacted  March  11,  1872,  re-enactment  of  f  434  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  253,  held  unconstitutional,  see  history,  f  5  ante; 
amendment  approved  March  20,  1907,  StaU.  and  Amdts.  1907,  p.  733, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  517. 

As  to  examination  without  settled  Interrogatories,  see,  ante,  fi  2006  and  note. 

§2025%.  OF  NONRESIDENT  WITNESS,  ON  ORAL  INTERROGA- 
TORIES. When  a  party  shall  desire  to  take  the  evidence  of  a  nonresident  wit- 
ness, to  be  used  in  any  cause  pending  in  this  state,  the  party  desiring  the 
same  (or  where  notice  shall  have  been  given  that  a  commission  to  take  the 
testimony  of  a  nonresident  witness  will  be  applied  for,  the  opposite  party, 
upon  giving  the  other  three  days'  notice  in  writing  of  his  election  so  to  do), 
may  have  a  commission  directed  in  the  same  manner  as  provided  in  section 
two  thousand*  and  twenty-four  of  Code  of  Civil  Procedure,  to  take  such 
evidence,  upon  interrogatories  to  be  propounded  to  the  witness  orally;  upon 
the  taking  of  which  each  party  may  appear  before  the  commission,  in  person 
or  by  attorney,  and  interrogate  the  witness.  The  party  desiring  such  testi- 
mony shall  give  to  the  other  the  following  notice  of  the  time  and  place  of 
taking  the  same,  to  wit:  ten  days,  and  one  day  in  addition  thereto  (Sundays 
included)  for  every  three  hundred  miles '  travel  from  the  place  of  holding 
the  court  to  the  place  where  such  deposition  is  to  be  taken. 

[Costs  on  non-attendance  of  party  giving  notice.]  When  a  party  to  a  suit 
shall  give  the  opposite  party  notice  to  take  a  deposition  upon  oral  interroga- 
tories, and  shall  fail  to  take  the  same  accordingly,  unless  such  failure  be  on 
account  of  the  non-attendance  of  the  witness,  not  occasioned  by  the  fault  of 
the  party  giving  the  notice,  or  some  other  unavoidable  cause,  the  party  notified, 
if  he  shall  attend  himself  or  by  attorney,  agreeably  to  the  notice,  shall  be 
entitled  to  two  dollars  per  day  for  each  day  he  may  attend  under  such  notice, 
and  to  six  cents  per  mile  for  every  mile  that  he  shall  necessarily  travel  in  going 
to  and  returning  from  the  place  designated  to  take  the  deposition,  to  be 
allowed  by  the  court  where  the  suit  is  pending  and  for  which  execution  may 

issue. 

History:  Enactment  approved  March  21,  1903,  Stats,  and  Amdts. 
1903,   p.   351. 

§  2026.  AUTHORITY  AND  DUTIES  OF  COMMISSIONER.  The  commis- 
sion must  authorize  the  commissioner  to  administer  an  oath  to  the  witness 
and  to  take  his  deposition  in  answer  to  the  interrogatories,  or  when  the  exam- 
ination is  to  be  without  interrogatories,  in  respect  to  the  question  in  dispute, 
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and  to  certify  the  deposition  to  the  court,  in  a  sealed  envelope,  directed  to  the 

clerk,  if  there  be  one,  and  if  not,  to  the  judge  thereof,  and  forwarded  to  him 

by  mail  or  other  usual  channel  of  conveyance. , 

History:     Enacted  March  11,  1872,  re-enactment  of  $435  Practice' 
Act;    amendment  by   Code   Commission,   Act   March   8/1901,   Stats, 
and  Amdts.  1900-1,  p.  254,  held  unconstitutional,  see  history,  f  5  ante; 
amendment  approved  March  20,  1907,  State,  and  Amdts.  1907,  p.  733, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  618. 


COMMISSIONER— AUTHORITY   AND 

DUTIES. 

1.  Commissioner's  certificate. 

2.  Same — Need  not  specify  date  of  examina- 

tion, when. 

3.  Section  2032,  post,  applies  only  to  deposi- 

tions taken  in  this  state. 

1.  Commissioner's  certificate  of  compli- 
ance with  provisions  of  section  430  of  the 
Practice  Act,  (fi  2032,  post),  in  reading  depo- 
sition to  witness  for  purpose  of  correction, 
is  not  invalid  because  not  dated  if  there  be 
also  attached  to  deposition  another  certifi- 
cate of  commissioner  to  effect  that  deposi- 
tion was  sworn  and  subscribed  to  by  wit- 
ness on  designated  date.  The  two  certifi- 
cates are  to  be  read  together. — Elgin  v. 
Hill,  27  Cal.  372,  374. 

2.  Same— Need  not  specify  date  of  ex- 
amination,  when. — Certificate    of    the    com- 


missioner need  not  necessarily  show  date 
on  which  deposition  was  taken  if  deposi- 
tion was  taken  pursuant  to  settled  interrog- 
atories, direct  and  cross,  and  stipulation 
between  parties  annexed  thereto,  in  which 
there  was  no  mention  of  any  date  at  which 
same  should  be  taken,  date  being  doubtless 
designedly  omitted  in  order  that  deposition 
might  be  taken  at  such  time  as  might  sat- 
isfy convenience  of  witness  and  commis- 
sioner.—Elgin  v.  Hill,  27  Cal.  372,  374. 

3.     Section  2032*  post,  applies  only  to  dep- 
ositions  taken    In    this   state   and    is    not   a 

foundation  for  an  objection  to  deposition 
taken  in  another  state  that  the  certificate 
fails  to  state  that  deposition  when  com- 
pleted was  read  over  to  witness  and  cor- 
rected by  witness,  if  he  so  desired. — St. 
Vincent's  Inst,  for  Insane  v.  Davis,  129  Cal. 
20,  24,  61  Pac.  477. 

As  to  attaching  exhibits,  see,  post,  5  2032 
and  note  pars.  38-41. 


§ 2027.  TRIAL,  WHEN  POSTPONED  FOR  REASON  OF  NONRETURN 
OF  COMMISSION.  A  trial  or  other,  proceeding  must  not  be  postponed  by 
reason  of  a  commission  not  returned,  except  upon  evidence,  satisfactory  to  the 
court,  that  the  testimony  of  the  witness  is  necessary,  and  that  proper  diligence 
has  been  used  to  obtain  it. 

History:     Enacted  March  11,  1872,  re-enactment  of  8  436  Practice  Act 


1.     Continuance   denied— Wnere   diligence 

la  not  Hhown. — Party  desiring  to  take  depo- 
sition of  absent  witness  should  act  with 
diligence.  Continuance  of  trial  will  not  be 
granted    for    purpose    of    takfng    deposition 


where  due  diligence  is  not  shown. — Pierson 
v.  Norman,  2  Cal.  699. 

See,  ante,  5  2021  and  note  pars.  2,  3;  and, 
post,  $  2032  and  note  par.  20. 


§2028.    DEPOSITION,  BT  WHOM  USED.     The  deposition  mentioned  in 

this  article  may  be  used  by  either  party  on  the  trial  or  other  proceeding,  against 

any  other  party  giving  or  receiving  the  notice,  subject  to  all  just  exceptions. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  254,  held  uncon- 
stitutional, see  history,  §  5  ante. 


DEPOSITION— BY  WHOM  USED. 

1.  Attention  of  court  should  be  called  to  ex- 

ceptions. 

2.  Erroneous  order  excluding  deposition — Not 

ground  for  reversal,  when. 

3.  Stipulation  as  estoppel  to  objection. 

1.  Attention  of  court  should  be  called  to 
exception*. — On  appeal,  where  there  Is  spec- 
ification that  court  erred  in  overruling  ob- 


jections annexed  by  defendant  to  Interrog- 
atories proposed  by  plaintiff  and  attached 
to  commission,  It  should  be  made  to  appear 
that  objections  were  called  to  attention  of 
court  at  trial  and  ruling  had  thereon. 
Otherwise  there  is  no  ground  for  such 
specification  of  error.— Farrell  v.  Palmer, 
36  Cal.   187,   191. 

2.  Erroneous  order  excluding:  m  deposi- 
tion—Not around  for  reversal,  when. — Or- 
der excluding  deposition  on  ground  that 
certificate    of    the    commissioner    failed    to 
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state  his  character  as  notary  will  not  be 
sufficient  grounds  for  reversal  of  judgment 
upon  appeal,  where  the  statement  does  not 
show  what  testimony  deposition  contained 
— whether  it  was  material  or  relevant — even 
If  deposition  was  properly  taken  and  ad- 
missible under  circumstances,  where  it  was 
admitted  at  trial  that  certain  of  said  wit- 
nesses, if  present,  would  testify  as  to  certain 
facts  in  support  of  position  taken  by  appel- 
lant as  to  material  issues  in  case.  In  such 
case  it  is  not  made  to  appear  that  appellant 
was  injured  at  all  by  excluding  deposition, 
and  rule  is  universal  that  unless  some  prej- 
udice results  from  action  of  trial  court  its 
ruling  will  not  be  reversed  simply  on 
ground  of  being  erroneous. — Glenmore  Co. 
v.  Craig,  128  Cal.  264,  267,  268,  60  Pac.  858. 

3.     Stipulation  as  estoppel  to  objection. — . 

Stipulations  agreeing  that  depositions  of 
parties   plaintiff  should   be   taken   on   com- 


mission in  New  York  City,  on  direct  and 
cross-interrogatories,  and  that  witnesses 
should  be  interrogated  in  accordance  with 
certain  questions,  direct  and  cross,  "subject 
however,  to  all  objections,  as  to  property, 
relevancy,  and  materiality  of  each  thereof, 
and  upon  express  agreement  that  each  party 
shall  have  right,  upon  trial  of  said  action, 
to  object  to  each  and  all  of  said  interroga- 
tories upon  all  grounds  of  objection  to 
propriety,  relevancy,  competency,  and  mate- 
riality thereof,  anything*  in  stipulation  to 
contrary  notwithstanding."  does  not  pre- 
clude defendants  from  objecting  at  trial 
to  competency  of  such  witnesses  as  to  any 
matter  of  fact  occurring  before  death  of 
decedent  whose  estate  is  represented  by 
defendants. — Fox  v.  Tay,  89  Cal.  339,  351,  23 
Am.  St.  Rep.  480,  24  rac.  855,  26  Pac.  897. 

As    to    stipulations    for    depositions,    see 

9  2024,  ante,  and  note  pars.  12,  13. 


§  2029.    NOTICE  DISPENSED  WITH  WHERE  WITNESS  RESIDES  OUT 

OF  STATE,  WHEN.    In  all  cases  where  service  of  summons  has  been  had  by 

publication  as  provided  by  law  and  after  default  has  been  duly  entered,  and  it 

appears  by  affidavit  that  the  residence  of  a  party  to  the  action  is  unknown  and 

the  witness  resides  out  of  the  state,  then  in  such  cases  the  notice  provided  for 

in  this  article  shall  be  dispensed  with.     . 

History:     Enactment  approved  March  6,  1907,  Stats,  and  Amdts. 
1907,  p.  110,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  618. 


ARTICLE  V. 

MANNER  OP  TAKING  DEPOSITIONS  IN  THE  STATE. 


8  2031.  Depositions  may  be  taken  before  a 
judge,  etc.,  upon  notice  to  the  ad- 
verse party. 

$  2032.  Manner  of  taking  depositions.  May 
x  be   used   by  either   party   on   the 

trial. 

§ 2033.  When  deposition  excluded.  [Re- 
pealed.] 


§  2034.  A  deposition  once  taken  may  be  read 
at  any  time.     [Repealed.] 

§  2035.  Deposition  in  this  state  to  be  used  in 
other  states. 

§  2036. .  How  to  procure  witness  upon  com- 
mission. 

§  2037.     How,  if  no  commission. 

§  2038.    Deposition,  how  taken. 


§2031.    DEPOSITIONS  MAT  BE  TAKEN  BEFORE  A  JUDGE,   ETC., 

UPON  NOTICE  TO  THE  ADVERSE  PARTY.    Either  party  may  have  the 

deposition  taken  of  a  witness  in  this  state,  in  either  of  the  cases  mentioned  in 

section  two  thousand  and  twenty-one,  before  a  judge  or  officer  authorized  to 

administer  oaths,  on  serving 'upon  the  adverse  party  previous  notice  of  the 

time  and  place  of  examination,  together  with  a  copy  of  an  affidavit,  showing 

that  the  case  is  within  that  section.    Such  notice,  must  be  at  least  five  days, 

adding  also  one  day  for  every  twenty-five  miles  of  the  distance  of  the  place  of 

examination  from  the  residence  of  the  person  to  whom  the  notice  is  given, 

unless,  for  a  cause  shown,  a  judge,  by  order,  prescribed  a  shorter  time.    When 

a  shorter  time  is  prescribed,  a  copy  of  the  order  must  be  served  with  the  notice. 

History:  Enacted  March  11,  1872,  foundod  on  §  429  Practice  Act; 
amendment  by  Code  Cofnmission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  255,  held  unconstitutional,  see  history,  §  5  ante. 
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DEPOSITION  IN  STATE— BEFORE 
JUDGE,  ETC. 

1.  Book  identified  by  witness — In  depo- 

sition. 

2.  Costs — That  may  accumulate  by  tak- 

ing. 

3.  Motion  to  strike  out  a  deposition. 

4.  Notice  of   taking  deposition  —  Neces- 

sity for. 

5.  Same — Error  in  title  immaterial,  when. 
6,  7.  Same — Object  of  notice. 

8.  Same  —  Reasonable    notice    should    be 

given. 

9.  Same — Same — Two  hours '  notice  is  not 

reasonable,  when. 

10.  Same — Place  of  examination. 

11.  Same — Service  of  notice. 

12, 13.  Same — Same — Proof  of  service. 

14.  Same — Specification  of  officer  unneces- 

sary. 

15.  Same — Time  of  examination. 

16.  Same — Time  of  notice,  five  days. 

17.  Same — Same — Order  shortening  time. 

18.  Same — Waiver  of  notice. 

19.  Same — Waiver  of  objection  to  notice. 

20.  Officers  authorized  to  take  depositions 

— In  general. 

21.  Same — Nature  of  authority. 

22.  Subpoena  —  To   require   attendance  of 

witness. 

23.  Same — Defective  affidavit,  not  ground 

for  quashing. 

24.  Same — Same — Refusal  to  obey. 

25.  Same  —  Same  —  Same  —  Affidavit    for 

citation  for  contempt. 

26.  Same — Same — Same — Malicious    arrest 

of  witness,  liability  .for. 

27.  Same — Same — Same  —  Punishment    by 

fine  or  imprisonment. 

28.  Same — Same  —  Same  —  Same  —  Judge 

may  punish  summarily,  when. 

29.  Same  —  Same  —  Same  —  Same  — 

Discretion  of  judge  not  arbitrary. 

30.  Same — Same — Same — Justice  of  peace 

can  not  punish. 

31,  32.  Same — Same — Same  —  Ministerial  offi- 
cer taking  deposition  has  no  power 
to  punish. 

33.  Same — Same — Same  —  No    other    rem- 
edy. 

1.  Book  Identified  by  witness— In  depo- 
sition as  being  then  in  court  was  properly 
received  in  evidence  in  connection  there- 
with.— Lucy  v.  Davis,  163  Cal.  611,  126  Pac. 
490. 

2.  Costs— That  may  accumulate  by  taking 

of  depositions  unnecessarily  will  be  imposed 
upon  party  taking  them. — Burns  v.  Superior 
Court,  140  Cal.  1,  14,  73  Pac.  597. 

S.  Motion  to  strike  out  a  deposition  upon 
the  ground  that  practically  all  of  the  testi- 


mony on  cross-examination  appeared  to  be 
"based  upon  hearsay"  Is  too  Indefinite. — 
Lucy  v.  Davis,  163  Cal.  611,  126  Pac.  490,  492. 

4.  Notice  off  taking  deposition — Necessity 
*°»- — If  statutory  notice  Is  not  given  adverse 
party  is  not  bound  thereby  and  need  not 
appear  and  take  part  in  examination  of 
witnesses,  but  if  he  does  he  can  not  after- 
wards make  any  objection  on  that  ground. 
— Jones  v.  Love,  9  Cal.  68,   70. 

As  to  notice  of  continuance,  when  depo- 
sition Is  not  taken  on  day  set  for  examina- 
tion, see,  post,  $  2033  and  note  par.   15. 

As  to  suppression  of  deposition  for  want 
of  proper  notice,  see,  post,  §  2033  and  note. 

5.  Same — Error  In  title  Immaterial,  when. 

— Slight  error  in  title  of  cause  in  notice, 
which  does  not  mislead  a  party,  is  not  suf- 
ficient ground  for  suppression  of  deposition. 
—Mills  v.  Dunlap,  3  Cal.  94,  97. 

6.  Same— Object  off  notice  is  to  give  an 
opportunity  to  adverse  party  to  appear  and 
cross-examine  witnesses. — Jones  v.  Love  9 
Cal.    68,    70. 

7.  The  object  of  the  notice  being  to  en- 
able the  adverse  party  to  appear  and  cross- 
examine  the  witnesses  whose  depositions 
are  to  be  taken,  where  counsel  for  such 
party  appears  and  cross-examines,  he  ought 
not  to,  and  will  not  be  heard  to,  say  that 
he  has  not  received  legal  notice,  or  that 
the  notice  was  defective. — Bollinger  v.  Bol- 
linger, 153  Cal.  195,  94  Pac.  770. 

8.  Same  —  Reasonable  notice  ahoald  be 
given  to  party  of  time  and  place  of  taking 
testimony;  but  what  is  reasonable  notice 
depends  upon  particular  circumstances.— 
Attwood  v.  Fricot.   17  Cal.  37,   43. 

9.  Same — Same — Two  hours'  notice  Is  not 
reasonable  notice  when  served  upon  attor- 
ney, and  it  does  not  appear  that  he  could 
have  communicated  with  his  client  within 
such  time. — Hunt  v.  Crane,  33  Miss.  669,  69 
Am.   Dec.  381.  * 

10.  Same — Place  off  examination. — Office 
or  place  of  business  of  an  officer  before 
whom  deposition  is  to  be  taken  should  be 
specified  by  reference  to  street  and  number, 
or  by  such  other  designation  as  will  make 
place  easy  of  ascertainment  where  deposi- 
tion is  to  be  taken,  in  city  having  a  large 
population  and  in  which  streets  are  named 
and  numbered. — Lucas  v.  Richardson.  6S 
Cal.   618,   620,    10  Pac.  183. 

11.  Same  —  Service  4»ff  notice.  —  Notice 
must  be  served  upon  attorney  where  party 
appears  by  attorney.  Service  on  party  per- 
sonally, in  such  case,  is  not  sufficient. — 
Griffith  v.  Gruner,  47  Cal.  644,  646. 

As  to  service  of  notice,  generally,  see, 
ante,  §§  1010-1017  and  notes. 

12.  Same— Same— Proof  of  service  of  no- 
tice of  taking  of  deposition  may  be  made 
by  oral  testimony  at  time  deposition  is  of- 
fered in  evidence,  as  well  as  by  affidavit. 

Mills    v.  \>unlap.    3    Cal.    94,    97;    Hobbs    v. 
Duff.  43  Cal.  4S3,  488,  48S. 
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13.  Where  an  order  of  court  required 
three  days'  notice  to  be  given  and  counsel 
for  adverse  party  acknowledged  service  in 
writing;  of  copy  thereof  on  date  more  than 
three  days  before  that  fixed  for  taking  of 
deposition,  it  was  held  that  sufficient  no- 
tice was  shown. — Attwood  v.  Frlcot,  17  Cal. 
37,  43. 

14.  Same— Specification  of  oflcer  unnec- 
essary.— Statute  does  not  require  that  notice 
should  specify  officer  before  whom  depo- 
sition is  to  be  taken,  and  public  convenience 
would  seem  to  demand  that  in  sickness  or 
absence  of  officer  designated  any  other  em- 
powered by  law  might  be  substituted.  No- 
tice of  time  and  place  having  been  given, 
it  would  certainly  be  matter  of  small  im- 
portance who  should  take  deposition,  par- 
ticularly In  view  of  inconvenience  and  delay 
which  would  result  from  different  rule. — 
Williams   v.   Chadbourne,   6  Cal.   559,   561. 

15.  Same  —  Time  of  examination. — Un- 
dated notice  to  D,  one  of  two  defendants, 
that  "witness  would  be  examined  on  plain- 
tiff's behalf  this  day,  at  office  of  W  &  H, 
No.  73  I  street,  at  two  o'clock  p.  m.  before 
S,  a  notary  in  and  for  county  of  Sacra- 
mento," was  held  to  be  sufficient  notice 
under  Practice  Act. — Mills  v.  Duniap,  3  Cal. 
94,  97. 

16.  Sane — Time  of  notice,  five  days. — If 

notice  of  taking  of  deposition  be  less  than 
that  required  by  statute,  and  adverse  party 
does  not  appear  at  taking  of  deposition,  it 
can  not  be  read  against  his  objection  at 
trial.— Howell  v.  Howell,  66  Cal.  390,  391, 
5  Pac.  681. 


17.  Same— Sane— -Order  shortening  time. 

— Order  of  court  requiring  service  of  notice 
"forthwith"  is  not  order  prescribing  an- 
>ther  and  shorter  time  than  that  designated 
by  code.  Such  order  does  not  prescribe  any 
definite  time.  If  notice  given  in  such  case 
be  less  than  Ave  days  provided  by  statute. 
It  will  be  insufficient. — Howell  v.  Howell. 
66  Cal.  390.   391.  5  Pac.   681. 

Am  to  shortening  tine  of  notice,  see,  ante, 
9  1005  and  note. 

18.  Same— Waiver  of  notice. — Acknowl- 
edgment of  notice  and  appearance  at  exam- 
ination of  attorney  is  equivalent  to  waiver 
of  notice  upon  client.  But  if  in  making 
written  acknowledgment  attorney  specifies 
exact  time  he  receives  notice  he  thereby 
shows  that  he  does  not  Intend  to  waive 
point  of  reasonableness  of  notice. — Hunt  v. 
Crane,  33  Miss.  669,  69  Am.  Dec.  381. 

19.  Same— Waiver  of  objection  to  notice. 

— Where  the  jurisdictional  steps  have  been 
complied  with,  the  proper  affidavit  made, 
etc.,  an  objection  that  the  name  of  the  offi- 
cer before  whom  the  affidavit  was  made  was 
omitted  from  the  notice  and  papers  served, 
such  omission  being  a  mere  clerical  mis- 
prision, was  waived  by  the  opposing  counsel 
attending  at  the  taking  of  the  deposition 
and  taking  part  in  the  cross-examination  of 
the  witness. — Bollinger  v.  Bollinger,  153 
Cal.  195,  94  Pac.  770. 


20. '  Oflcera  authorised  to  take  deposition* 
—In  general* — Practice  Act,  section  239,  pro- 
vided that  "commissions  for  taking  deposi- 
tions shall  be  directed  generally  to  county 
judge,    to    any    commissioners,    and    notary 
public,   or  any  other  officers   competent   by 
law  to  take  answers  of  witnesses  to  inter- 
rogatories."    Authority   was    also   given    to   , 
notaries  public  to  take  depositions  by  sec- 
tion   6    of   act    of   March    27,    1860.     General 
power  of  notaries  to  take  depositions,  given 
by  that  act,  was  limited,  and  manner  pro- 
vided in  nineteenth  chapter  of  old  Practice   . 
Act.    By   that  act   provision   was  made   for 
three  commissioners  to  be  appointed  in  each   , 
county,  who  should  have  power  to  summon 
witnesses,   to   enforce   their   attendance    by 
attachment,   and   take   depositions   in   suits   . 
pending  in  their  respective  counties,   to  be 
used  in  said  suits,  when  witness  was  female, 
or  was  without  the  county,  etc.    There  was 
no  authority  given  by  this  chapter  to  nota- 
ries to  take  depositions  in  such  cases;  and   • 
the  only  instance  provided  by  statute  was 
where    witness    resided    in    another   county, 
and  commission  was  regularly  sued  out  and   • 
directed   to   notary.      .     .     .      The   appoint- 
ment   of    commissioners    was    designed    for   • 
convenience     of     courts;     and     legislature   . 
doubtless  intended  to  confine  power  of  tak- 
ing   depositions    in    suits   pending    in    their   - 
own    counties,    exclusively    to    them.     They 
were  supposed  to  be  appointed  by  court,  on 
account    of    their    peculiar    knowledge    and   - 
qualifications  for  such   duties;   In   consider- 
ation   of    which,    law    gave    them    plenary 
power   to    compel   attendance    of   witnesses 
by   attachment,   while,    on   the   other   hand, 
exercise    of   such    power    by    notaries,    who 
were    appointed,    not    on    account    of    tfoeir   - 
legal   acquirements   but   to   facilitate    com- 
mercial   transactions,    would    lead    to    much 
confusion. — McCann  v.  Beach,  2  Cal.  25,  29, 
30,  32,  83. 

As  to  authority  of  clerk  of  court  to  take    - 
deposition,  see,  ante,  5  696  and  note. 

As  to  authority  of  member*  of  board  of    - 
examiners    to   take   depositions   to   be    used 
before  board,  see  Kerr's  Cyc.  Pol.  Code,  2d    • 
ed.,  8  659. 

As    to    oflcers    authorised    to    administer    ■ 
oaths  and  aflhrmatlona,  see,  ante,  5  2012  and 
note;  post,  $  2093  and  note. 

21.  Same  — Nature  of  authority. — Officer 
taking  deposition,  although  he  derives  his 
authority  primarily  from  law  and  not  from 
court,  does  not  act  independently  of  court. 
He  can  not  proceed  of  his  own  motion,  or  - 
upon  mere  request  of  any  person  to  take 
deposition  regardless  of  court  or  of  any 
action  pending.  He  can  act  only  in  pursu- 
ance of  an  affidavit  made,  and  notice  given 
In  action  pending  in  court  by  party  to  suit 
or  his  attorney,  which  affidavit  and  notice 
are  proceedings  In  the  action. — Burns  v. 
Superior  Court,  140  Cal.  1,  9,  73  Pac.  597. 

22.  Subpoena— To  require  attendance  of 
OTltne«M  before  officer  may  be  Issued  by 
officer    who    is    to    take    deposition,    under   ■ 
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provisions  of  section  1986,  subdivision  2, 
ante.  Although  court,  under  its  general 
powers,  may  have  authority  to  make  an 
order  directing  petitioner  to  appear  and 
testify  under  oath  before  officer,  it  is  not 
necessary  for  it  to  do  so,  and  making  of  it 
in  advance  would  not  add  to  legal  obliga- 
tion of  witness  to  obey  subpoena.  Examin- 
ing officer,  as  an  agency  of  court,  is  em- 
powered to  issue  subpoenas  as  process  of 
court. — Burns-  v.  Superior  Court,  140  Cal.  1, 
3,  8,  10,  73  Pac.  597. 

23.  Same— Defective  affidavit,  not  around 
for  quashing*. — There  is  no  provision  au- 
thorizing order  to  quash  subpoenas  issued 
by  notary  on  ground  of  defects  in  affidavit. 
— Poster  v.  Superior  Court,  64  Cal.  400,  401, 
1  Pac.  492. 


of  court.  Judge  in  such  case  is  not  acting* 
as  mere  ministerial  functionary,  but  in  dis- 
charge of  his  duties  as  judge,  and  is  armed 
with  all  powers  of  Judge  in  chambers,  be- 
cause it  is  proceeding  before  him;  it  is 
cause  pending  in  his  court,  awaiting  his 
final  judgment,  and  In  every  step  of  process, 
wholly  within  his  jurisdiction.  Taking  of 
deposition  to  be  used  on  trial  of  cause  is 
proceeding  in  cause,  and  when  judge  him- 
self Is  acting,  it  is  a  proceeding  before  him. 
If  his  orders  are  disobeyed,  he  may  punish 
summarily  for  contempt. — Crocker  v.  Con- 
rey,  140  Cal.  213,  215,  217,  73  Pac.  1006. 


24.  Same— -Same— Refusal  to  obey  sub- 
poena issued  by  officer  taking  deposition  is 
an  unlawful  Interference  with  proceedings 
of  court  in  which  such  action  is  pending, 
within  meaning  of  section  1209,  sub- 
division 9,  ante,  and  as  such  is  punish- 
able as  a  contempt  of  court  upon  proper 
charge  made  to  court  by  affidavit. — Burns 
v.  Superior  Court,  140  Cal.  1,  5,  14,  73  Pac. 
597,  overruling  Lezinsky  v.  Superior  Court, 
72  Cal.  510,  14  Pac.  104.  See  Crocker  v.  , 
Conrey,  140  Cal.  213,  215,  73  Pac.  1006. 

26.     Same  —  Same  — -  Same  —  Affidavit     for 

citation  for  contempt. — If  charges  of  con- 
tempt are  preferred  against  distant  wit- 
nesses, for  refusing  to  give  deposition, 
court  must  see  that  facts  showing  material- 
ity of  testimony  sought  are  fully  and  par- 
ticularly set  forth  in  affidavit  before  issu- 
ing citation. — Burns  v.  Superior  Court,  140 
Cal.  1,  14,  73  Pac.   597. 

26.  Same— Same— Same— Malicious  arrest 
of  witness,  liability  for. — Party  who  mali- 
ciously and  without  probable  cause  pro- 
cures an  arrest  on  charge  against  witness 
summoned  to  give  his  deposition  before 
notary,  of  contempt  of  court  In  failing  to 
appear  and  testify,  will  be  liable  to  suit 
for  damages. — Burns  v.  Superior  Court,  140 
Cal.  1,  14,  73  Pac.  597. 

27.  Same— Same — Same  —  Punishment  by 
flue  or  Imprisonment. — Witness,  when  found 
guilty  of  contempt  of  court  in  refusing  to 
give  his  deposition,  may  be  punished  by 
fine  and,  in  addition,  be  committed  to  jail 
until  he  consents  to  answer. — Crocker  v. 
Conrey,  140  Cal.  218,  216,  73  Pac.  1006. 

28.  Same— Same— •  Same  —  Same  —  Judge 
may  punish  summarily,  when. — Judge  of  su- 
perior court,  when  he  consents  to  take 
depositions  in  an  action  pending  in  his 
court,  may  punish  witness  for  contempt  in 
refusing  to  appear  or  give  his  deposition. 
It  is  not  necessary  as  foundation  for  any 
proceeding  against  witness  to  lay  before 
court  formal  complaint  in  writing  duly 
verified,  setting  out  facts  already  within 
knowledge  of  court,  and  thereupon  to  issue 
an  attachment,  citation,  or  order  to  show 
cause,  as  In  other  cases  of  contempt  not 
committed  in  immediate  view  and  presence 


—Same— Same  —  Disci 
tlon  of  Judfre  not  arbitrary. — Judge  before 
whom  deposition  is  being  taken  has  no  dis- 
cretion to  refuse  to  exercise  powers  with 
which  law  has  Invested  him  so  far  as  nec- 
essary to  8  ecu  re  right  which  law  confers 
upon  party  to  have  his  deposition  taken. 
When  orderly,  proceedings  of  court  have 
been  subjected  to  an  unseemly  interruption, 
and  only  question  Is  whether  offender  shall 
be  punished  by  fine  or  imprisonment,  in  or- 
der to  vindicate  dignity  of  tribunal,  and  as 
an  example  to  others,  discretion  of  court  io 
punish  or  condone  offense  is  absolute.  But 
where  right  of  party  can  only  be  secured  by 
committing  to  prison  contemner  of  lawful 
orders  of  court  until  *he  offers  to  purge 
contempt,  exercise  of  power  to  commit  be- 
comes obligatory.  Mandamus  is  proper 
remedy  to  compel  judge  to  act  under  such 
circumstances. — Crocker  v.  Conrey,  140  Cal. 
213,  218,  73  Pac.  1006. 

30.  Same— Same— Same  Justice  of  peace 
can  not  punlsb. — Justices  of  peace  before 
whom  deposition  has  been  noticed  can  not 
punish  witness  for  disobedience  in  refusing 
to  attend  and  give  his  deposition  when 
served  with  subpoena.  Such  power  resides 
only  in  superior  court  in  which  action  or 
proceeding  in  which  deposition  is  taken  is 
pending. — Gray  v.  Thorpe,  1  Cal.  App.  312- 
314. 

31.  Same— Same— Same— Ministerial  offi- 
cer taking  deposition  bas  no  power  to 
punlab  aa  for  contempt  one  who  disobeys 
his  subpoena  or  refuses  to  be  sworn  or  to 
testify.  That  part  of  section  1991.  ante, 
purporting  to  give  such  power  is  invalid 
and  unconstitutional.  Legislature  can  not 
thus  dispose  of  judicial  power  of  state. 
Constitution  can  not  be  so  construed  as  to 
allow  ministerial  officers  to  be  'invested 
with  power  to  punish  individuals  by  fine 
and  imprisonment.  There  are  also  special 
reasons  why  this  power  could  not  be  vested 
in  officer  taking  depositions.  He  has  not 
means  at  hand  to  .enable  him  to  act  ad- 
visedly in  such  matters.  A  dispute  may 
exist  as  to  whether  or  not  deposition  is 
taken  in  good  faith,  or  is  resorted  to  with 
purpose  of  abusing  privilege  in  order  to 
obtain  information  foreign  to  suit  In  which 
it  is  taken.  Officer  would  have  nothing 
before  him  from  which  he  could  decide  such 
dispute.  So  there  might  be  a  question 
asked   calling   for   immaterial   evidence,   in 


8674 


Ch.  Ill,  Art.  V.]         DEPOSITION— MANNER   OF  TAKING— USE   BY   WHOM. 


|2032 


which  case  witness  is  not  bound  to  answer. 
Officer  has  not  pleadings  before  him  and 
can  not  decide  point.  —  Burns  v.  Superior 
Court,  140  Cal.  1,  12,  13,  73  Pac.  697. 

32.  To  take  evidence  In  form  of  deposi- 
tion is  function  which,  while  it  may,  for 
sake  of  convenience,  be  sometimes  dele- 
grated  to  notaries  and  other  non-Judicial 
officers,  is,  nevertheless,  more  especially 
function  of  judge  before  whom  cause  is 
pending:  in  which  deposition  may  be  re- 
quired. Taking:  and  certifying:  of  deposi- 
tions by  notary  is  strictly  analogous  to 
taking:  and  reporting-  of  testimony  by 
referee.  It  Is  portion  of  judicial  function 
that  may  be  delegrated;  and  as  long:  as  wit- 
ness consents  to  answer  proper  questions, 
referee  or  notary  may  act  as  efficiently  as 
judge  himself  in  reducing:  evidence  to  form 
in  which  it  may  be  used  at  trial.  But 
power  to  punish  for  contempt  in  refusing: 


to  answer,  or  of  committing:  to  prison  until 
witness  consents  to  answer,  is  judicial 
function  which  can  not  be  delegated. 
Referee  in  such  case  must  report  con- 
tumacy to  court  and  leave  to  court  deter- 
mination of  question  whether  contempt  has 
been  committed,  and  how  it  is  to  be 
punished.  This,  h6wever,  is  only  because 
legislature  can  not  confer  upon  non-judi- 
cial officer  powers  in  their  nature  essen- 
tially judicial. — Crocker  v.  Conrey,  140  Cal. 
213.  216,  73  Pac.  1006. 

See,  ante,  $  2021  and  note  par.  5;  post, 
fi  2032,  and  note  par.  21. 

33.  Same  —  Same  —  Same  —  No  other 
remedy,  and  when  judicial  officer  has  no 
discretion  to  refuse  to  act  he  is  subject 
to  mandate  of  higher  court,  like  every 
other  officer. — Crocker  v.  Conrey,  140  Cal. 
213,  218,   73  Pac.  1006. 


§2032.  HANNER  OF  TAKING  DEPOSITIONS.  MAT  BE  USED  BY 
EITHER  PARTY  ON  THE  TRIAL.  Either  party  may  attend  the  examination 
and  put  such  questions,  direct  and  cross,  as  may  be  proper.  The  deposition, 
when  completed,  must  be  carefully  read  to  the  witness  and  corrected  by  him 
in  any  particular,  if  desired ;  it  must  then  be  subscribed  by  the  witness,  certi- 
fied by  the  judge  or  officer  taking  the  deposition,  inclosed  in  an  envelope  or 
wrapper,  sealed,  and  directed  to  the  clerk  of  the  court  in  which  the  action 
is  pending,  or  to  such  person  as  the  parties  in  writing  may  agree  upon,  and 
either  delivered  by  the  judge  or  officer  to  the  clerk  or  such  person,  or  trans- 
mitted through  the  mail  or  by  some  safe  private  opportunity;  and  thereupon 
such  deposition  may  be  used  by  either  party  upon  the  trial  or  other  proceeding 
against  any  party  giving  or  receiving  the  notice,  subject  to  all  legal  exceptions ; 
but 

If  the  parties  attend  at  the  examination,  no  objection  to  the  form  of  an  inter- 
rogatory shall  be  made  at  the  trial,  unless  the  same  was  stated  at  the  time  of 
the  examination.  If  the  deposition  be  taken  under  subdivisions  two,  three,  and 
four,  of  section  two  thousand  and  twenty-one,  proof  must  be  made  at  the  trial 
that  the  witness  continues  absent  or  infirm,  or  is  dead.  The  deposition  thus 
taken  may  be  also  read  in  case  of  the  death  of  the  witness. 

History:  Enacted  March  11,  1872,  founded  on  $430  Practice  Act; 
amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  256,  held  unconstitutional,  see  history,  8  6  ante. 


DEPOSITION  IN  STATE  — MANNER  OF 
TAKING — USED  BY  EITHER  PARTY. 


1.  Appeal — Determination   of  admissibil- 

ity not  reviewable,  when. 

2.  Same — Improper  admission  of  deposi- 

tion not  ground  for  reversal,  when. 

3.  Same — Objection  first  made  on  appeal, 

untenable. 

4-6.  Same  —  Presumption     of     regularity, 
where  contrary  not  shown  by  record. 

7.  Same  —  Same  —  Applies    to    criminal 

causes. 

8.  Authentication    of    deposition — As    to 

sufficiency  of. 
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9.  Caption — Should   show  by  whom   wit- 
ness was  sworn. 

10- 12.  Certificate  of  deposition — As  to  suffi- 
ciency of. 

13, 14.  Same — Contents  of. 

15.  Same  —  Defective    certificate,    ground 
for  exclusion. 

16.  Same — Informal  certificate. 

17.  Same — Jurat  is  not  a  certificate. 

18.  Same  —  One    certificate    may    cover 
several  depositions,  when. 

19.  Same — 8eal  unnecessary. 

20.  Continuance  —  When     deposition     not 
filed. 
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21.  Enforcing  answer  from  witness. 

22, 23.  Examining  officer  —  Not  to  decide 
merits  of  objections  to  questions. 

24.  Exceptions — Depositions  are  subject  to 
all  legal. 

25-27.  Same — Competency  of  witness. 

28,  29.  Same — New  objections  at  retrial. 

30.  Same — Objections  to  reading  of  depo- 

sitions should  be  specific. 

31.  Same — Rule   requiring  notice  of,   pre- 

vious to  trial. 

32.  Same — Technical  objections  to  be  dis- 

regarded. 

33,  34.  Same — To  be  made  at  trial. 

35.  Same — Same  —  Premature  when  made 

before  trial. 

36.  Same — Waiver  of. 

37.  Same — Same — By  failure  to  file  notice 

of  objections. 

38.  Exhibits — Copies  may  be  used  as. 

39.  Same — Same — Objection  that  copy  not 

best  evidence,  untenable. 

40.  Same  —  Exhibits     properly     identified 

need  not  be  attached. 

41.  Same — Identification  of. 

42.  Ex  parte   deposition  —  Regarded   with 

suspicion,  when. 

43.  Hearsay  answers — Struck  out,  on  mo- 

tion. 

44.  Indorsement  on  envelope — Not  part  of 

deposition. 

45-48.  Preliminary  proof  of  absence  of  wit- 
ness— At  time  of  trial. 

49-  51.  Same  —  Immaterial  when  witness  is 
party. 

52.  Same — Same — Discretion  of  court. 

53.  Same — Objection  for  want  of. 

54.  Same  —  Presence    of    witness    not    re- 

quired, when. 

55,56.  Same — Waiver  of  sworn  statement. 

57.  Stipulation  that  depositions  were  duly 

and  properly  taken. 

58.  Withdrawal  of  deposition  by  party. 

1.  Appeal—Determination  of  admissibil- 
ity not  reviewable,  when. — Ruling-  of  trial 
court  admitting:  deposition  to  be  read  as 
evidence  will  not  be  reviewed  on  appeal 
where  there  was  testimony  before  reading 
of  deposition  tending  to  show  that,  at  time 
of  trial,  witnesses  resided  in  another 
county,  and  were  then  absent  from  county 
where  case  was  on  trial.  It  Is  for  trial 
court  to  determine  whether  or  not  such 
evidence  is  satisfactory. — Sunol  v.  Molloy, 
63  Cal.  369.  370.  See  Mills  v.  Dun  lap,  3  Cal. 
94,    96. 

2.  Same — Improper  admission  of  deposi- 
tion not  ground  for  reversal,  when. —  Im- 
proper admission  of  deposition  on  behalf 
of  defendant  is  not  ground  for  reversal 
of  a  judgment  where  evidence  offered  by 
defendant  is  so  strong  and  direct,  and  that 
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offered  by  plaintiff  and  which  tends  to  con- 
tradict it  is  so  qualified  and  weak,  that 
decision  could  not  well  have  been  other- 
wise than  in  favor  of  defendant  if  depo- 
sition had  been  excluded. — Silvarer  v.  Har 
sen,   77  Cal.   579,  584,   587,   20   Pac    136. 


3.  Same  Objection  first  made  •■  i 
untenable. — Objection  made  to  admission  of 
deposition  can  not  be  considered  on  ap- 
peal unless  made  when  deposition  was 
offered  in  evidence. — Hobbs  v.  Duff,  43  Cal. 
485,  490;  People  v.  Salorse,  62  Cal.  139.  145. 


4.  Same  —  Presumption  of  regularity, 
where    contrary    not    shown    by    record. — It 

will  be  presumed  on  appeal,  where  neces- 
sary to  support  ruling*  of  trial  court,  that 
deposition  contained  proper  certificate  and 
signature,  where  contrary  is  not  shown  by 
record. — People  v.  Grundell,  75  Cal.  301.  304. 
17  Pac.  214. 

5.  Objection  to  ruling  of  trial  court  in 
striking  out  an  answer  to  question  as  not 
being  in  statutory  form  and  as  incompetent 
would  be  presumed  to  be  correct,  on  appeal, 
where  there  is  an  entire  absence  of  such 
statement  in  record  as  will  enable  appellate 
court  to  form  an  opinion  as  to  propriety  of 
action  of  court  below. — People  v.  Gillis.  97 
Cal.  542,   545,  32  Pac.  686. 

6.  Where  notice  of  taking:  deposition  and 
certificate  of  notary  thereto  are  not  set  out 
in  record  on  appeal,  supreme  court  will,  in 
favor  of  Judgment,  presume  they  were  in 
due  form  and  described  the  witness  by  her 
true  name.  This  presumption  will  not  be 
affected  by  fact  that  notary  Indorsed  on 
envelope  in  which  he  mailed  deposition  t<> 
county  clerk  a  memorandum  that  it  con- 
tained deposition  of  F.  K.  Houston,  the 
body  of  deposition  and  signature  thereto 
showing  it  to  be  deposition  of  Alice  Simp- 
son Houston. — Wise  v.  Collins,  121  Cal.  147, 
152,   53   Pac.   640. 

7.  Same  —  Same  —  Applies  to  criminal 
causes. — Party  objecting  that  an  official  cer- 
tificate is  not  in  due  form,  if  he  seeks  to 
have  an  adverse  ruling  reviewed,  should  see 
that  certificate  goes  into  record.  In  ab- 
sence of  certificate,  supreme  court  will  pre- 
sume that  it  was  in  due  form.  This  rule 
also  applies  to  defendant  in  criminal  cause. 
In  such  case,  it  is  not  incumbent  upon  peo- 
ple to  show  affirmatively  that  it  was  in 
proper  form,  and  for  that  purpose  to  htve 
it  incorporated  in  record. — People  v.  Moran, 
144  Cal.  48,  61,  77   Pac.  777. 

8.  Authentication  of  deposition  — -  As  to 
sumclency  of. — A  deposition,  sealed,  but  not 
signed  b.y  the  notary  before  whom  it  was 
taken,  is  held  not  to  have  been  authenti- 
cated as  required  by  above  section,  and  it 
can  not,  therefore,  be  admitted  in  evidence. 
— Beckman  v.  Waters,  161  Cal.  687,  119 
Pac.   922. 


9.     Caption— Should   show   by   whom   wit- 
ness was  sworn. — Where  words  "before  me"* 
are  omitted   from  caption  it   has  been  held 
that   deposition   is  inadmissible. — Powers  v. 
0 
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Shepard,  21  N.  H.  60,  53  Am.  Dec.  168;  Dane 
v.  Mace.  37  N.  H.  534. 

As  to  defectively  entitled  depositions  In 
criminal  proceeding*,  Bee  Kerr's  Cyc.  Pen. 
Code,  2d.  ed.,  $  1401. 

10.  Certificate  of  deposition— *As  to  suffi- 
ciency of. — Certificate  of  notary  is  sufficient 
If  it  is  in  substantial  compliance  with  form 
of  statute. — Mills  v.  Dunlap,  3  Cal.  94,  97. 

11.  A  certificate  "that  said  deposition 
and  the  testimony  given  by  said  witness 
was  reduced  to  writing  by  me,  and,  when 
completed,  was  by  me  carefully  read  to 
said  witness  and  being  by  him  corrected, 
and  was  by  him  subscribed  in  my  presence," 
was  held  sufficient  although  the  words  "in 
every  particular  desired"  were  omitted 
after  the  words  "corrected  by  him." — Short 
v.  Frink,  161  Cal.  89,  90  Pac.  200. 

12.  The  precise  form  is  nowhere  pre- 
scribed, and  doubjtless  any  certificate  show- 
ing a  substantial  compliance  with  the  stat- 
utory provisions  is  sufficient.  —  Short  v. 
Frink,   151  Cal.  90,  90  Pac.  200. 

13.  Same— Contents  of. — Code  does  not 
in  terms  provide  for  contents  of  certificate 
to  deposition,  but  it  must  satisfactorily  set 
forth  an  actual  compliance  with  all  require- 
ments of  statute. — Williams  v.  Chadbourne, 
6  Cal.  569,  561;  People  v.  Morine,  54  Cal. 
575,  577. 

14.  Certificate  should  state  that  deposi- 
tion had  been  read  to  witness  before  sign- 
ing thereof. — Williams  v.  Chadbourne,  6 
Cal.  559,  661;  People  v.  Morine,  54  Cal. 
575,   577. 

As  to  necessity  of  statement  that  witness 
was  first  duly  sworn,  see  Palmer  v.  Fogg, 
35  Me.  368,  58  Am.  Dec.  708;  Baker  v.  Kelly, 
41  Miss.  696,  93  Am.  Dec.  274. 

IB.  Same  —  Defective  certificate,  around 
for  exclusion. — If  the  certificate  of  officer 
is  defective  deposition  should  be  excluded. 
— Dye   v.   Bailey,  2   Cal.   383,  384. 

1*.  Same— informal  certificate  of  a  no- 
tary will  be  sufficient  if  it  substantially 
complies  with  requirements  of  statute;  thus, 
although  it  be  not  expressly  stated  that 
deposition  was  read  to  witness  before  sign- 
ing, but  fact  that  it  was  either  read  to  or 
examined  by  him  appears  by  necessary  im- 
plication, as  where  certificate  states  that 
deposition  was  corrected  by  notary  under 
direction  of  witness,  it  is  sufficient. — Hlg- 
gins  v.  Wortell,  18  Cal.  330,  333. 

17.  Same     Jurat    Is    not    a    certificate. — 

People  v.  Morine,  54  Cal.  575,  578. 

18.  Same  —  One  certificate  may  cover 
several  depositions,  when. — It  is  not  nec- 
essary that  formal  caption  and  formal  cer- 
tificate of  officer  should  be  appended  to  dep- 
osition of  each  witness  when  depositions 
of  two  or  more  witnesses  are  taken  in  be- 
half of  same  party,  under  same  notice,  at 
same  time  and  place,  and  before  same  offi- 
cer. In  such  case  one  certificate  appended 
at  close  of  all  depositions  upon  same  paper 
or  on  several  sheets  of  paper  securely  at- 


tached  together,  if  in  proper  form,  may 
cover  each  and  all. — Pralus  v.  Pacific  G.  A 
S.  M.  Co.,  36  Cal.  SO,  36,  37. 

19.  Same  —  Seal  unnecessary.  —  Attesta- 
tion or  certificate  of  notary  that  an  affida- 
vit was  sworn  to,  or  affirmed,  and  sub- 
scribed before  him,  is  regular,  although  his 
seal  is  not  affixed. — Mills  v.  Dunlap,  3  Cal. 
94,   97. 

20.  Continuance  —  Waen  deposition  not 
filed. — Going  to  trial  in  case  without  dep- 
ositions which  have  been  taken  in  it  con- 
stitutes no  legal  surprise,  for  if  depositions 
have  not  been  transmitted  to  court  before 
trial,  either  party  may,  if  he  wants  to  use 
them,  move  for  continuance  until  they  come 
to  hand. — Heath  v.  Scott,  65  Cal.  548,  552,  4 
Pac.  557. 

As  to  continuance,  see,  ante,  9  2021  and 
note  pars.  2,  3;  9  2027  and  note. 

21.  Enforcing*     answer     from     witness. — 

Where  witness  under  examination  before 
an  officer  not  having  power  to  punish  for 
contempt  refuses  to  answer  proper  ques- 
tion, officer  should  report  to  court  having 
jurisdiction  and  ask  it  to  compel  answer 
or  punish  contumacious  witness. — Keller  v. 
B.  F.  Goodrich  Co.,  117  Ind.  556,  10  Am.  St. 
Rep.  88,  19  N.  E.  196. 

See,  ante,  9  2031  and  note  pars.  24-32. 

As  to  punlsament  of  witness  for  refusal 
to    subscribe    a    deposition    when    required, 

see,   ante,   9  1991   and  note. 

22%  Examining-  officer  —  Not  to  decide 
merits  of  objections  to  questions. — Code 
does  not  contemplate  that  an  examining 
officer  should  decide  merits  of  an  objection 
that  question  calls  for  immaterial  evidence. 
Officer  has  not  pleading  before  him  and 
can  not  decide  point.  It  is  only  required 
that  objection  be  stated. — Burns  v.  Superior 
Court,  140  Cal.  1,  13,  73  Pac.  597. 

23.  Although  it  is  duty  of  officer  simply 
to  write  down  questions  and  answers,  not- 
ing exceptions,  if  there  are  any.  his  ac- 
tion in  excluding  a  question  propounded  is 
not  prejudicial  error  where  evidence  sought 
to  be  elicited  by  question  is  immaterial. — 
People   v.   Keith,   60   Cal.    137,   139. 

24.  Exceptions— Depositions  are  subject 
to  all  legal  exceptions  at  trial,  but  single 
objection  to  form  of  interrogatory  in  case 
parties  attend  examination.  This  was  rule 
under  section  430  of  Practice  Act.  and  is 
continued  in  above  section  of  code. — Law- 
rence v.  Pulton,  19  Cal.  683,  689,  690;  Nich- 
olson v.  Tarpey,  89  Cal.  617,  619,  26  Pac. 
1101. 

25.  Same  —  Competency     of     witness. — 

Party  who  appears  at  taking  of  deposition 
and  examines  witness  without  objecting  to 
his  competency  can  not  afterwards  inter- 
pose objection. — Brooks  v.  Crosby,  22  Cal. 
42,  50. 

26.  Objection  to  competency  of  witness 
bnrod  upon  his  interest  in  suit  must  be 
made  at  time  of  examination.  Such  ob- 
jections must  be  taken  at  earliest  moment. 
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After  having  appeared  and  cross-examined 
such  witness  party  can  not  at  trial  be  per- 
mitted to  reserve  an  objection  upon  such 
ground. — Jones  v.  Love,  9  Cal.  68,  71. 

27.  Where  it  is  stipulated  that  deposi- 
tion taken  In  another  case  should  be  used 
on  trial  "with  same  force  and-  effect,  and 
subject  to  same  exceptions  and  objections 
in  all  respects  as  if  taken  in  this  case,"  an 
objection  to  competency  of  witness  can  not 
be  taken  at  trial  unless  such  objection  was 
reserved  on  taking  of  deposition.  The  ef- 
fect of  stipulation  is  to  place  deposition 
upon  same  footing  as  if  it  had  been  taken 
in  present  case. — Brooks  v.  Crosby,  22  Cal.' 
42.  50. 

28.  Sane  —  New    objection*    at    retrial. — 

When  deposition  is  read  at  retrial  parties 
are  at  liberty  to  interpose  new  objections. 
— Nicholson  v.  Tarpey,  89  Cal.  617,  619,  26 
Pac.  1101. 

29.  Query,  whether  it  is  competent  for 
party  to  object  on  second  trial  to  the  read- 
ing of  deposition  which  he  has  suffered  his 
adversary  to  read  on  first  trial  without  ob- 
jection.— Myers  v.  Casey,  14  Cal.  542,  544. 

80.  Same— Objections  to  reading  of  depo- 
sition* should  be  specific. — A  general  ob- 
jection "that  the  witness  has  refused  to 
answer  interrogatories  put  on  behalf  of 
plaintiff  herein,  and  concerning  material 
matter  affecting  rights  of  parties  to  this 
suit,  and  that  deposition  Is  not  full  or 
complete,  or  responsive  to  questions  put  to 
witness  by  plaintiffs  in  commission  upon 
which  evidence  was  taken,"  Is  not  suffi- 
cient to  call  attention  of  court  to  particu- 
lar interrogatory  which  witness  has  re- 
fused to  answer  or  her  answer  to  which 
was  evasive  and  not  fully  responsive,  or 
to  materiality  of  the  question.  It  is  right 
of  trial  judge  to  have  his  attention  called 
specifically  to  matter  objected  to. — Gassen 
v.  Hendrick,  74  Cal.  444,  446,  447,  16  Pac. 
242. 

31.  Same— Rale  requiring:  notice  off,  pre- 
vious to  trial. — Rule  of  third  district  court 
provided  that  "all  exceptions  to  deposi- 
tions .  unless  appearing  on  face 
thereof,  must  be  filed  with  clerk  of  court, 
and  notice  of  filing  thereof  given  adverse 
party,"  etc.  The  meaning  of  rule  was  held 
to  be  not  that  objectionable  matter  must 
appear  on  face  of  deposlion,  In  order  to 
be  within  exception,  but  that  objection 
must  appear  upon  face  of  deposition. — 
Myers  v.  Casey,   14   Cal.   542,  544. 

32.  Same  —  Technical  objections  to  be 
disregarded. — Objections  as  to  notice  and 
manner  of  taking  deposition,  and  attesta- 
tion thereof,  which  are  purely  of  technical 
character,  should  be  disregarded  if  not 
founded  on  any  substantial  basis. — Mills  v. 
Dunlap,  3  Cal.  94,  97. 

83.  Same— To  be  made  at  trial. — Party 
desiring  to  do  so  has  right  to  take  deposi- 
tions, and  adverse  party  will  have  right  to 
object  when  deposition  shall  be  offered  to 
be    read,   if   proceedings    shall   be   found    to 
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be  not  in  compliance  with  statute. — Pfister 
v.  Superior  Court,  64  Cal.  400.  401.  1  Pac. 
492. 

34.  Objections  to  regularity  of  proceed- 
ings in  taking  deposition  can  be  made  at 
time  of  trial  before  depositions  are  read  in 
evidence.  It  is  not  necessary  that  excep- 
tions should  be  filed  before  time  of  triaL 
— Dye  v.  Bailey,  2  Cal.  388,  384. 

35.  Same— Same— Premature  when  made 
before  trial. — Motion  to  suppress  reading  of 
the  deposition  made  before  time  of  trial 
is  premature. — Mills  v.  Dunlap,  3  Cal.  94. 
96. 

3*.  Same— Waiver  off, — By  failing  to  take 
objection  in  proper  manner  that  improper 
questions  had  been  asked  on  examination 
any  errors  that  may  have  intervened  in 
that  respect  are  waived. — Higgins  v.  Wor- 
tell.  18  Cal.  330,  333. 

87.     Same— Same — By  fallnre  to  file  notice 
off  objection*, — By  rule  of  the  sixth  district 
court    notice   for   three    days    was    required 
of   exceptions   to   depositions   when   deposi- 
tions   were   returned    and    filed    with    clerk 
three    days    before    trial,    unless    objection- 
able matter  appeared  on  face  of  deposition. 
Where  party  failed   to  file  such  exceptions 
prior  to  first  trial,  it  was  held  the  deposi- 
tion  might   be   used   upon  second   trial    al- 
though   it   take    place   upon   following   day. 
In  such  case  party  desiring  to  present   ex- 
ceptions  is  in  default  for  not  having  done 
so    before    first    trial. — Myers    v.    Casey.    14 
Cal.  542,  544. 

38.  Exhibits— Copies   may   be   used   an. — 

Although  deponent  annexes  copies  instead 
of  originals  of  papers  to  his  deposition, 
court  in  its  discretion  may  allow  them  to  be 
read,  especially  where  such  papers  are 
private  property  of  witness. — L'Herbette  v. 
Pittsfield  Nat.  Bank,  162  Mass.  137,  44  Am. 
St.  Rep.  354,  38  N.  E.  368;  Hauenstein  v. 
Gillespie,  73  Miss.  742,  56  Am.  St.  Rep.  569. 
19  So.  673. 

39.  Same— Same  Objection  that  copy  not 
beat  evidence,  untenable  where  defendant 
took  plaintiff's  deposition,  and  called  for 
a  copy  of  records  of  plaintiff  corporation. 
— Madera  R.  Co.  v.  Raymond  Granite  Co.,  3 
Cal.  App.  668,  87  Pac.  27,  34. 

40.  Same  —  Exhibit*  properly  Identified 
need  not  be  attacked  to  deposition,  and  If 
proved  may  be  identified  by  parol. — Toby 
v.  Oregon  Pac.  R.  Co.,  98  Cal.  490,  501.  33 
Pac.  550. 

41.  Same— Identification  off. — The  minute- 
book  of  corporation  referred  to  in  deposi- 
tion of  defendant,  and  from  which  excerpts 
were  made  and  embodied  in  deposition,  is 
not  admissible  in  evidence  where  minute- 
book  is  not  attached  to  deposition  or  re- 
turned with  It  unless  its  identity  be  ad- 
mitted or  proved. — Bradford  v.  Wood  worth, 
108  Cal.  684,  687,  41  Pac.  797. 

42.  Ex  parte  deposition— Rea*arded  with 
■unplcfon,  when. — When  opposite  party  does 
not    appear    at    taking    of    deposition,    and 
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evidence  is  taken  ex  parte  and  witness  is 
not  subjected  to  cross-examination,  lan- 
guage used  by  witness  will  be  regarded 
suspiciously,  and  only  very  literal  inter- 
pretation given  to  It  where  party  taking 
deposition  had  power  to  make  obscure 
matters  appearing  therein  plain  by  such 
witness  and  failed  to  do  so. — Spring  v.  Hill, 
6  Cal.  17,  18. 

43.  Hearsay  answers— Stricken  out,  on 
motion. — Where  it  appears  that  answers  to 
some  of  interrogatories  were  based  wholly 
upon  statements  made  by  persons  other 
than  party  to  action,  a  motion  to  have  such 
answers  stricken  out  should  be  granted. — 
Amann  v.  Lowell,  €6  Cal.  306,  307,  6  Pac. 
363. 

44.  Indorsement  on  envelope— Not  part 
of  deposition* — Indorsement  on  envelope  in 
inclosing  deposition  forms  no  part  of  docu- 
ment. The  law  requires  deposition,  after 
being  certified,  to  be  inclosed  in  an  en- 
velope or  wrapper,  sealed,  and  directed  to 
clerk  of  court  in  which  action  is  pending, 
etc.  All  else  is  extra-official,  and  can 
neither  add  to  nor  detract  from  validity  or 
authenticity  of  deposition.  It  was  so  held 
where  notary  had  indorsed  on  envelope  in 
which  he  mailed  deposition  to  county  clerk 
statement  that  It  was  deposition  of  P.  K. 
Houston.  The  body  of  deposition  and  sig- 
nature thereto  showed  it  to  be  that  of  Alice 
Simpson  Houston,  on  which  account  it  was 
objected  to  as  evidence  in  case. — Wise  v. 
Collins,  121  Cal.  147,  161,  63  Pac.  640. 

48.  Preliminary  proof  of  absence  of  wit- 
■ess-^At  time  of  trial. — Deposition  is  ad- 
missible upon  testimony  being  given,  show- 
ing that  at  time  of  trial  witnesses  resided 
in  another  county  and  were  then  absent 
from  eounty  where  case  was  on  trial. — 
Sunol  v.  Molloy,  68  Cal.  369,  370. 

46.  When  it  Is  sufficiently  made  to  ap- 
pear that  witness  is  out  of  jurisdiction,  it 
is  proper  to  read  deposition  in  evidence. — 
People  v.  Grundell.  76  Cal.  301,  804,  17  Pac. 
214. 

47.  As  foundation  for  admission  of  de- 
position of  an  absent  witness  it  is  sufficient 
If  it  appears  that  in  answer  to  inquiries 
made  at  his  former  place  of  business,  and 
of  others  who  knew  him,  it  was  said  they 
did  not  know  where  he  was,  but  under- 
stood that  he  waa  out  of  state. — Renton  v. 
Monnler,  77  Cal.  449,  468,  19  Pac.  820. 

48.  Evidence  offered  for  purpose  of  lay- 
ing proper  foundation  for  introduction  of 
witness*  deposition  held  to  be  competent 
and  sufficient. to  prove  absence  at  time  of 
trial. — People  v.  Moran,  144  Cal.  48,  60,  61, 
77  Pac.  777. 


49.  Same— Immaterial  when  witness  Is 
party. — Deposition  of  party  to  action  may 
be  read  in  evidence  at  trial  without  show- 
ing absence  of  such  party  at  time  of  read- 
ing. Sole  purpose  of  enumerating  subdivi- 
sions of  section  2021,  ante,  was  to  provide 
that  depositions  authorized   by  subdivision 


1  could  be  read  without  showing  absence  of 
witness. — Newell  v.  Desmond,  74  Cal.  46,  48, 
16  Pac.  369. 

60.  Plaintiff  has  right  under  statute  to 
read  his  own  deposition,  though  he  be  pres- 
ent at  trial,  and  though  other  witnesses 
may  be  present  by  whom  he  could  prove 
same  facts. — Johnston  v.  McDuffee,  83  Cal. 
30,  32,  23.  Pac.  214. 

See,  ante,  9  2021  and  note. 

51.  Deposition  of  a  party  to  action  when 
offered  by  adverse  party  can  not  be  rejected 
on  sole  ground  that  he  is  present  in  court. 
This  rule  applies  even  where  party  has 
testified  as  witness  and  been  cross-exam- 
ined. But  a  ruling  rejecting  deposition  in 
such  case  will  not  be  ground  for  reversing 
judgment,  on  appeal  where  record  does  not 
show  contents  thereof,  and  that  appellant 
was  prejudiced  by  ruling,  as  deposition  may 
have  been  utterly  immaterial  or  inadmis- 
sible as  evidence,  and  rule  is  that  judg- 
ment of  trial  court  will  not  be  reversed  for 
exclusion  of  evidence  unless  it  appears  that 
there  was  not  sufficient  ground  for  such 
exclusion. — Adams  v.  Weaver,  117  Cal.  42, 
49,  48  Pac.  972. 

528.     Same— -Same  —  Discretion   of  court. — 

Where  party  is  present  in  court  and  has 
been  fully  examined  by  his  counsel,  it  is 
entirely  a  matter  of  discretion  of  trial 
court  to  permit  reading  of  deposition  of 
such  party  on  his  own  behalf.  Under  such 
circumstances  where  it  is  not  made  to  ap- 
pear that  there  was  anything  in  deposition 
concerning  which  he  might  not  have  been 
fully  questioned  by  his  counsel  when  he 
was  on  the  stand  as  a  witness,  no  abuse 
of  discretion  is  shown. — Grigsby  v.  Schwarz, 
82  Cal.  278,  281,  22  Pac.  1041. 

53.  Same— Objection    for    want    of. — If    a 

party  has  any  objection  to  admission  of  a 
deposition  because  of  want  of  preliminary 
proofs  of  facts  entitling  deposition  to  be 
received  instead  of  oral  testimony  of  wit- 
nesses, he  must  make  such  objections  in 
trial  court,  and  can  not  raise  them  for  first 
time  in  appellate  court. — Wolters  v.  Rossi, 
126  Cal.  644,  660,  69  Pac.  143. 

54.  Same  —  Presence  of  witness  not  re- 
quired, when. — Party  is  not  required  to  pro- 
cure attendance  of  witness,  if  possible,  ex- 
cept when  deposition  has  been  taken  under 
subdivision  6  of  section  2021,  ante. — John- 
ston v.  McDuffee,  83  Cal.  30,  32,  23  Pac.  214. 

55.  Same— -Waiver    of    sworn    statement. 

— Where  attorney  of  party  offering  deposi- 
tion offers  himself  to  be  sworn  as  witness 
to  prove  fact  that  persons  whose  deposi- 
tions were  taken  are  not  residents  of  county 
of  place  of  trial,  and  makes  an  oral  state- 
ment of  such  fact  on  his  own  knowledge, 
whereupon  the  adverse  party's  attorney  re- 
plies "I  take  your  word  for  it;  you  need  not 
be  sworn,"  such  party  will  not  afterwards 
be  heard  to  urge  that  erroi  was  committed 
in  admitting  the  depositions  becouse  it  was 
not  shown  as  preliminary  fact  that  wit- 
nesses resided   out   of  county   where  cause 
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was    being:    tried. — Estate    of    Learned,    70 
Cal.  140,  142.  11  Pac.  587. 

56.  It  is  not  necessary  to  show  that  wit- 
ness for  prosecution  can  not  be  produced 
where  defendant  appeared  by  his  counsel  in 
open  court  and  consented  that  deposition  of 
witness  might  be  taken,  and  that  sucb  de- 
position might  be  read  in  evidence  upon 
trial  of  cause  with  same  force  and  effect  as 
If  said  witness  were  himself  present  and 
testifying:.  This  stipulation  is  express  con- 
sent that  this  identical  deposition  should 
be  read  in  evidence  at  trial. — People  v. 
Grundell,  75  Cal.  301,  305,  17  Pac.  214.  See 
Robinson  v.  Placerville  &  S.  V.  R.  Co.,  66 
Cal.  263,  266,  3  Pac.  878. 

As  to  showlaff  required  to  lay  proper 
foundation  for  admission  as  deposition  In  a 
criminal  case,  see  Kerr's  Cyc.  Pen.  Code, 
2d  ed.,  8  686  and  note;  and  fi  1345  and  note. 

57.  Stipulation  that  depositions  were 
duly  and  properly  taken  at  proper  times 
and  places,  upon  proper  adjournments  by 
and  before  officers  authorized  to  take  same, 
waiving:    certificates    required   by    law,    and 


agreeing  they  might  be  read  by  either 
party  at  trial,  is  binding:  upon  parties  and 
such  depositions  are  admissible. — Robinson 
v.  Placerville  &  S.  V.  R.  Co.,  65  Cal.  263. 
266,  3  Pac.  878;  People  v.  Grundell.  75  Cal. 
301.  305,  17  Pac.  214. 

58.     Withdrawal   of   deposition    by    party. 

— In  proceedings  to  establish  claim  to  pub- 
lic land  in  which  there  were  several  claim- 
ants and  to  which  the  government  was  a 
party,  two  of  the  parties  agreed  to  unite 
in  endeavoring:  to  establish  certain  claim 
and  divide  proceeds  thereof  and  to  with- 
draw certain  depositions  which  had  been 
taken  and  filed.  It  •  was  held  that  agree- 
ment to  withdraw  these  depositions  was 
against  public  policy,  as  it  would  deprive 
government  of  benefit  of  such  testimony, 
and  could  not  be  enforced.  There  is  no  dif- 
ference in  principle  between  contract  to 
keep  witness  out  of  way,  and  agreement 
to  suppress  and  get  from  the  archives  or 
offices  of  government,  deposition,  knowl- 
edge of  which  may  be  important  to  govern- 
ment.— Valentine  v.  Stewart,  15  CaL  387, 
403,  406. 


§  2033.    WHEN  DEPOSITION  EXCLUDED.     [Repealed.] 

History:  Enacted  March  11,  1872;  repeal  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  256,  held  unconstitutional, 
see  history,  Kerr's  Cyc.  C.  C.  §  4;  repeal  approved  March  20,  1907, 
Stats,  and  Amdts.  1907,  p.  733,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  518. 


EXCLUSION  OP  DEPOSITION. 

1.  Alteration  of  deposition. 

2.  Copies  of  interrogatories  to  witnesses. 

3.  Deposition  of  wife  of  party. 

4.  Description   of   witness   in   notice   un- 

certain. 

5,6.  Discretion  of  court. 

7.  Failure    of    witness    to    answer  —  On 

cross-examination. 

8.  Filing  of  an  amended  answer  —  After 

the  deposition  has  been  taken. 

9-11.  Obnoxious  portion  only  should  be  re- 
jected. 

12, 13.  Sufficient  notice  not  given. 

14.  Same — Notice  not  given  to  all  parties. 

15.  Same — Of  continuance  of  examination. 

16.  Same — Service    not    made    on    party's 

attorney. 

17.  Same — Waiver  of  objection  by  appear- 

ance at  examination. 

1.  Alteration  of  deposition. — If  deposi- 
tion be  altered  by  commissioner  in  absence 
of  witness,  in  material  part,  after  it  Is 
signed  and  sworn  to,  it  can  no  longer  be 
regarded  as  testimony  of  witness,  and  Is 
inadmissible. — Wlnooskle  T.  Co.  v.  Ridley, 
8  Vt.   404,   30  Am.   Dec.  476. 

2,  Cople*  of  Interrogatories  to  wit- 
nesses.— Fact  that  a  party  saw  and  glanced 
over    the    interrogatories    when    opened    by 

'    the    notary    four    days    before    the    defense 


was  begun  and  received  what  purported  to 
be  a  copy  of  the  interrogatories  by  the 
same  mail  as  the  originals  were  received 
by  the  notary  when  other  depositions  were 
taken  did  not  necessarily  render  the  taking 
of  such  deposition  unfair  under  the  pro- 
visions of  this  title. — Homan  v.  Wayer,  9 
Cal.    App.    123.    ISO,    98    Pac.    80. 

S.  Deposition  of  wife  of  party. — Deposi- 
tion of  witness  is  not  admissible  as  evi- 
dence for  or  against  her  husband  where 
her  testimony  is  Inadmissible  under  section 
1886,  ante.— Falk  v.  Wittram.  120  Cal.  479. 
481.  65  Am.  St.  Rep.  184,  52  Pac.  707. 

4.  Description  of  witness  In  notice  un- 
certain.— If  notice  describes  witness  J.  D. 
Marley  as  Dick  Marley,  any  objection  on 
such  ground  is  obviated  when  testimony 
of  witness  shows  that  he  was  as  well 
known  by  that  name  as  by  his  proper 
name. — Jones  v.  Love,   9  Cal.    68,  70. 

As    to    description    of    witness    In    notice, 

see,   ante,    §  2024   and    note   par.    7. 

5.  Discretion  of  court. — Granting  or  re- 
fusing a  motion  to  suppress  reading  of 
deposition  rests  in  sound  discretion  of 
court,  and  judge  is  to  decide  whether  facts 
and  circumstances  alleged  relied  upon  to 
sustain  the  motion  are  sufficiently  estab* 
lished  or  not. — Mills  v.  Dunlap,  3  Cal.  94, 
96,   97;   Sunol  v.   Molloy,   63   Cal.    369.   370. 

€.  Something  is  left  to  discretion  of 
court  In  excluding  depositions  upon  proof 
that  sufficient  notice  was  not  given  or  that 
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taking:  was  not  In  all  particulars  fair.  If 
it  appear  that  place  of  taking:  of  deposi- 
tion was  not  designated  with  particularity 
in  notice,  ruling  of  trial  court  in  exclud- 
ing: such  deposition  will  be  sustained  upon 
appeal. — Lucas  v.  Kichardson,  68  Cal.  618, 
C21,    10  Pac.    183. 

T.     Failure     of     witness     to     Miwer— On 
cro»»-ex«mia«tl©a. — Error    In    admitting:    in 
evidence  deposition  of  a  witness  claimed  by 
appellant    to   be   unfair   for   reason    that   at 
taking  of  deposition   witness,   on  advice  of 
counsel,    had    refused    to    answer    certain 
questions     on     cross-examination,     is     not 
ground  for  reversal   of  judgment  in  action 
of    quia    timet    brought    to    determine    lia- 
bility   of    defendants    upon    certain    orders 
purporting    to    be    drawn    on    plaintiffs    by 
superintendent     of     defendants,     and     pre- 
sented by  defendant's  bookkeeper,  and  paid 
by*  plaintiff,    on    which    defendant    denied 
liability,   claiming   It   to   be  forgery,   where 
questions  unanswered  did  not  relate  to  sub- 
ject of  genuineness  of  orders  or  checks,  but 
only  as   to  disposition   of  moneys   obtained 
upon   them,   and   judgment   would   find   am- 
ple   support    If    deposition,    together    with 
findings  in  regard  to  what  disposition  book- 
keeper   made    of    money,    was    eliminated 
from    case    altogether. — German    Sav.    &   L. 
Sac.    v.    Collins,    146    Cal.    192,    193,    194.    78 
Pac.  637. 

As  to  excluding;  deposition  because  of 
deprivation  of  party  of  rl«ht  of  cross- 
examination,  see  note  38  Am.  Dec.  643. 

8.  Fillna*  of  an  amended  answer— After 
deposition  has  been  taken  is  not  sufficient 
reason  for  excluding  deposition  where 
there  is  no  material  difference  between  is- 
sues made  by  'original  and  by  amended 
answer. — Pico  v.  Cuyas,  47  Cal.   174,  179. 

As  to  use  of  deposition  after  amendment 
of  complaint,  see  note   13  L.  R.  A.   367. 

9.  Obnoxious  portion  only  sbould  be  re- 
jected.—  In  their  entirety,  depositions 
which  are  not  liable  to  objection  that  they 
are  hearsay  can  not  be  wholly  excluded 
because  objection  is  good  to  portion 
thereof.  Only  particular  matter  obnoxious 
to  exception  should  be  rejected. — Myers  v. 
Casey,    14    Cal.    542,    644. 

10.  Deposition  should  not  be  excluded  on 
ground  that  Improper  questions  have-  been, 
asked    upon    examination.      Objections    on 
that  ground   should   be   confined   to   partic- 


ular questions. — Higgins  v.  Wort  ell,  18  Cal. 
330,    833. 

11.  Depositions  containing  illegal  evi- 
dence should  not  be  rejected  altogether. 
If  any  portion  of  them  is  proper  evidence 
they  should  be  received,  court  excluding 
improper  portions. — Hamilton  v.  Scull's  Ad- 
ministrator, 26  Mo.  165,  69  Am.  Dec.  460. 

12.  Sufficient  notice  not  sjlven. — Deposi- 
tion taken  where  opposite  party  has  not 
had  reasonable  notice,  ought  not  to  be  read 
in  evidence. — Ellis  v.  Jaszynsky,  5  Cal.  444. 

13.  Court  is  authorized  by  this  section 
to  exclude  deposition  if  proper  notice  has 
not  been  given  of  taking  of  deposition, 
and  no*  one  has  been  present  on  behalf  of 
adverse  party  at  taking  thereof. — Lucas  v. 
Richardson,  68  Cal.  618,  621,  10  Pac.  183. 

14.  Same— Notice  not  fives  to  all  par- 
ties.— Deposition  taken  without  notice  to 
all  parties,  or  their  consent,  is  admissible 
against  such  as  have  been  notified,  or  have 
consented  if  action  is  one  in  which  sep- 
arate verdicts  may  be  rendered. — Jones  v. 
Pitcher,  3  Stew.  &  P.  (Ala.)  135.  24  Am. 
Dec.  716;  Hanly  v.  Blackford,  31  Ky.  (1 
Dana)   1,  25  Am.  Dec.  114. 

15.  Same— Of  continuance  of  examina- 
tion.— Where  depositions  were  noticed  to 
be  taken  on  certain  day,  and  were  not  so 
taken,  and  there  is  no  evidence  that  de- 
fendant had  notice  of  continuance  of  time 
for  taking,  they  are  properly  suppressed. — 
Bauer  v.  State,  144  Cal.  740,  747,  78  Pac. 
280. 

16.  Same— Service  not  made  on  party's 
attorney. — Where  objection  is  made  that 
notice  of  taking  of  deposition  was  not 
served  upon  party's  attorney  where  party 
had  appeared  by  an  attorney  but  was 
served  upon  party  personally  in  distant 
county,  a  refusal  to  sustain  objection  is 
error. — Griffith    v.    Gruner,    47   Cal.    644,   646. 

17.  Same— Waiver  of  objection  by  ap- 
pearance at  examination* — If  party  appears 
before  officer  taking  deposition  and  cross- 
examines  witnesses,  he  thereby  waives  ob- 
jection to  insufficiency  of  notice,  notwith- 
standing that  at  time  of  appearing  he 
makes  formal  objection  because  of  want 
of  proper  notice.  A  party  can  not  fish  for 
testimony  and  then  afterwards  object  for 
want  of  notice.  He  must  take  consistent 
stand  one  way  or  other. — Jones  v.  Love, 
9  Cal.  68,  70. 


§  2034.    A  DEPOSITION  ONCE 

[Repealed.] 


MAY  BE  BEAD  AT  ANY  TIME. 


History:  Enacted  March  11,  1872.  re-enactment,  with  additions,  of 
§  431  Practice  Act;  repeal  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  256,  held  unconstitutional,  see  history, 
§  5  inte;  repeal  approved  March  20,  1907,  Stats,  and  Amdts.  1907,  p. 
734,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  618. 
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DEPOSITION— WHEN  BEAD. 

1.  Ancient  boundaries  —  May  be  proved 

by,  between  other  parties. 

2.  Change  of  law  after  taking  of  deposi- 

tion— May  make  it  inadmissible. 

3.  Consolidation    of    actions  —  Effect    on 

use  of  deposition. 

4.  Deposition    of    plaintiff  —  In    action 

against  executor. 

5.  Deposition    is    not    admissible  —  As 
«    against    defendant    made    party    to 

the  action  after  the  taking  thereof. 

6.  Deposition  taken   in  former  action. 

7.  Either  party  may  read  depositions  in 

evidence  at  trial. 

8.  Same — Assignee  of  party  may  use. 

9.  Same — Deposition  of  codefendant. 

10.  Same — Party  taking  depositions  is  not 

bound  to  offer  them  in  evidence. 

11.  Failure  of  adverse  party  to  use  depo- 

sition, as  surprise. 

12.  Objection  that  copy  not  best  evidence 

— Untenable,  when. 

13.  Whole  deposition  must  be  read. 
14, 15.  Same — Portions  "admissible,  when. 

1.  Ancient  boundaries—- May  lie  proved 
by,  between  otber  parties. — The  deposition 
of  surveyor  who  ran  boundary  line  of  grant 
taken  in  one  action  is  admissible  In  an- 
other action  between  different  parties  as 
to  location  of  such  lines  after  his  death; 
but  it  is  entitled  to  no  higher  weight  than 
hearsay.  It  has  long  been  well  established 
that  such  evidence  is  admissible  on  ques- 
tions of  ancient  boundaries.  It  is  immate- 
rial whether  boundary  be  one  of  general 
or  public  interest,  or  one  between  estates 
of    private    proprietors. — Morton    v.    Folger, 

15  Cal.    275,    278-282;    Cornwall    v.    Culver, 

16  Cal.   424,   427,   428. 

2.  Cbnnge  of  law  after  taking  of  depo- 
sition  May  make  It  Inadmissible. — Depo- 
sition which  is  admissible  as  evidence  as 
law  stood  when  it  was  taken  may  become 
inadmissible  by  change  of  law  prior  to 
time  of  trial.  It  is  competent  for  legisla- 
ture to  change  or  modify  the  rules  of  evi- 
dence at  any  time.  Right  to  use  such  dep- 
osition is  not  saved  by  section  2104,  post. — 
Mitchell  v.  Haggenmeyer,  51  Cal.  108,  109 
(reference  is  to  section  253  of  act  of  1873-4 
amending  code,  which  is  treated  under 
section   2104,  post). 

3.  Consolidation  of  actions — Effect  on 
use  of  deposition. — After  consolidation  of 
all  actions  which  are  upon  causes  of  ac- 
tion which  might  have  been  joined  under 
section  1048,  ante,  deposition  taken  in  one 
of  such  cases  before  consolidation  is  ad- 
missible in  consolidated  action. — Wolters 
v.   Rossi,  126  Cal.  644,  649,  650,  59  Pac.  143. 

4.  Deposition  of  plaintiff— In  action 
against  executor  of  deceased  person  can 
not  be  used  as  evidence  by  plaintiff  where 
plaintiff    himself    would    be    excluded    from 


testifying    under    section    1880,    ante. — Mit- 
chell v.  Haggenmeyer,  51  Cal.   108,   109. 


5.  Deposition  la  not  admissible — Aa 
amjalnst  defendant  made  party  to  action 
after  taking-  tkereof,  but  who  acquired  his 
interest  in  property  involved  prior  to  com- 
mencement of  action.  Such  person  Is  not 
privy  to  action  and  Is  not  affected  by  fact 
that  deed  to  such  defendant  made  by  one 
of  defendants  to  action  was  not  recorded 
at  time  of  commencement  of  action  or 
when  deposition  was  taken,  nor  by  fact 
that  he  was  attorney  for  other  defendants 
when  such  deposition  was  given,  and  that 
as  such  attorney  he  cross-examined  wit- 
nesses for  his  client. — Lange  v.  Braynard. 
104  Cal.  156,  157,  159.  160,  37  Pac.  868.  See 
Smith  v.  Milwaukee  B.  &  T.  Exchange,  91 
Wis.  360,  61  Am.  St.  Rep.  912,  64  N.  W.  1041. 

As  to  excluding  deposition  when  offered 
against  party  wko  became  suck  after  takfaa; 
of  deposition,  see  note  13  L.  R.  A.  367. 

6.  Deposition  taken  in  former  action  be- 
tween same  parties,  but  which  was  taken 
before  one  of  them  had  become  party  by 
Intervention,  Is  not  admissible  in  subse- 
quent action.  The  mere  fact  that  such 
intervener  had,  prior  to  his  becoming  party 
by  intervention,  paid  amount  of  lien 
claimed  by  plaintiff  in  that  action,  an  ac- 
tion to  foreclose  lien,  and  had  obtained 
from  him  and  filed  in  court  dismissal  of 
action,  would  not  constitute  him  party 
thereto  prior  to  his  filing  his  complaint 
in  intervention.  No  person!  whatever  his 
Interest,  can  be  held  to  be  party  unless 
he  has  voluntarily  undertaken  prosecution 
or  defense  or  held  himself  out  to  adverse 
party  as  so  doing. — McDonald  v.  Cutter, 
120   Cal.   44,   45,   46,   52  Pac'  120. 

As  to  objections  wklck  may  be  taken  to 
deposition  used  at  former  trial,  see,  ante, 
8  2032   and   note   pars.    28,    29. 

7.  Eltker  party  may  read  depositions  In 
evidence  at  trial. — Heath  v.  Scott,  65  Cal. 
548,  552,  4  Pac.  557. 

8.  Same— Assignee   of   party   may   use. — 

Word  "party"  is  construed  to  include  a 
successor  in  interest  of  actual  party  to 
action.  Court  admitted  that  under  strict, 
literal,  and  ordinary  meaning  of  term,  as 
construed  with  subdivision  8  of  section 
t1870,  ante,  and  with  section  1910,  ante,  that 
successor  in  interest  would  not  be  included, 
but  held  that  these  sections  might,  under 
liberal  construction  and  one  which  did  not 
violate  their  terms,  be  regarded  as  estab- 
lishing same  rule  as  that  which  has  been 
well  settled  aside  from  provisions  of  code 
that  depositions  taken  in  an  action  be- 
tween two  persons  are  admissible  in  ac- 
tions between  successors  in  interest. 
Where  plaintiff  had  deeded  certain  land  to 
his  father  and  latter  thereafter  deeded 
same  to  defendants,  brothers  and  sisters 
of  plaintiff,  and  pending  an  action  between 
plaintiff  and  his  father  deposition  of  lat- 
ter  was  taken,   plaintiff   having  due   notice 
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♦  hereof,    and    being    represented    at    takins; 
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of  deposition,  and  father  thereafter  died, 
it  was  held  that  such  deposition  was  ad- 
missible in  action  between  plaintiff  and 
Ills  brothers  and  sisters  relating  to  same 
subject-matter. — Briggs  v.  Briggs,  80  Cal. 
253,    256,    22    Pac.    334. 

9.  Same  —  Deposition    of    codefendant.-— 

Party  who  calls  upon  an  adverse  party  to 
testify  makes  him  witness.  By  making  him 
witness,  he  waives  his  Incompetency  to  be 
heard  for  himself  or  for  his  codefendant 
or  coplaintiflf.  Although  plaintiff  or  de- 
fendant may  not  under  Practice  Act  be 
permitted  to  testify  on  part  of  codefend- 
ant or  coplaintiflf,  defendant  may,  never- 
theless, read  deposition  of  his  codefendant 
taken  by  plaintiff  as  evidence  on  his  part. 
If  it  were  otherwise  and  party  should  be 
allowed  to  take  deposition  of  any  one  or 
more  of  adverse  parties  and  read  it  If  it 
suited  him,  and  If  it  did  not,  then  to  ex- 
clude it  from  other  side,  result  would  be 
that  party,  plaintiff  or  defendant,  could 
always  be  fishing  for  evidence  from  ad- 
verse parties  without  incurring  any  re- 
sponsibility or  danger  on  his  part. — Turner 
v.  Mcllhaney,  8  Cal.  575,  579,  680. 

A»  to  competency  of  parties  as  witnesses, 

see,  ante,  g  1879  and  note. 

10.  Same— Party  taklna*  depositions  Is 
not   bound   to  offer  them   In  evidence.     He 

may  resort  to  other  evidence.— Heath  v. 
Scott,  66  Cat  548,  652,  4  Pac.  557. 

11.  Failure  of  adverse  party  to  nse  depo- 
sition, as  surprise. — If  party  taking  depo- 
sitions does  offer  them  In  evidence  and 
resorts  to  other  testimony,  and  adverse 
party  is  surprised  by  such  course,  latter 
must  then  and  there  apply  for  any  relief 
to  which  he  may  be  entitled  under  condi- 
tions In  which  he  finds  himself.  If  he  does 
not  apply  he  will  not  be  entitled  to  claim 
of  surprise  as  ground  for  setting  aside  ver- 
dict against  him.— Heath  v.  Scott,  66  Cal. 
548,   562,   4   Pac.   557. 

12.  Objection  that  copy  not  best  evi- 
dence—Untenable unless  defendant  takes 
deposition  of  corporation  plaintiff,  calls  for 
copy  of  Its  record  and  embodies  such  copy 
in   the   deposition. — Madera  R.  Co.   v.   Ray- 


mond Granite  Co..  3  Cal.  App.  668,  87  Pac. 
*27,   34. 

13.  Whole    deposition    must   be   read. — It 

is  not  permissible  for  party  to  Introduce 
In  evidence  selected  portions  of  deposition 
of  his  own  witness,  omitting  the  rest.  In 
this  state,  only  authority  for  use  of  depo- 
sitions is  In  provisions  of  code  which  pro- 
vide that  "the  deposition"  may  be  used 
({§2028,2032,  ante,  and  above  section);  but 
it  is  not  said  that  portions  of  them  can  be 
used,  nor  can  it  be  inferred  that  such  was* 
intention. — Bank  of  Orland  v.  Finnell,  133 
Cal.   476,  477,   65  Pac.   976. 

14.  Same— Portions*  admissible,    when. — 

There  are  cases  which  hold  that  parts  of 
depositions  may  be  used  in  certain  cases, 
as  declarations  of  party  testifying  (§  1870, 
subd.  2,  ante;  Van  Horn  v.  Smith,  60  Iowa. 
142,  12  N.  W.  789,  distinguishing:  Kilbourne 
v.  Jennings,  40  Iowa  473,  and  Bee  also 
Citizens'  Bank  v.  Rhutasel,  67  Iowa  319, 
25  N.  W.  261);  or  as  declarations  of  a  wit- 
ness to  contradict  him  (Webster  v.  Calden, 
55  Me.  165;  Whitman  v.  Morey,  63  N.  H. 
448,  2  Atl.  899);  and  others,  that  a  party 
may  read  whole  or  part  of  a  deposition 
taken  on  behalf  of  his  adversary  (Converse 
v.  Meyer,  14  Neb.  190,  16  N.  W.  340;  Hum- 
mat  v.  Emerson,  27  Me.  308,  46  Am.  Dec. 
598;  Byers  v.  Orensstein,  42  Minn.  886,  44 
N.  W.  129;  Watson  v.  Race,  46  Mo.  App. 
652),  —  decision  being  based  apparently 
upon  principle  laid  down  in  Van  Horn  v. 
Smith.  59  Iowa,  142,  12  N.  W.  789.— Bank 
of  Orland  v.  Finnell,  133  Cal.  476,  477,  478, 
65  Pac.  976. 

As  to  Impeachment  of  witness  by  con- 
tradictory statements  made  at  taklna:  of 
deposition,  before  correction  and  sin-nature 
of  witness,  see,  post,  8  2062  and  note. 

As  to  use  of  portions  of  depositions  taken 
prior  to  former  trial  for  purpose  of  cross- 
examination,  see,  post,  8  2048  and  note. 

15.  Part  of  deposition  may  be  admitted 
and  part  excluded  where  they  are  wholly 
independent,  and  excluding  such  portion 
will  not  impair  the  sense  or  vary  meaning 
of  witness. — Miles  v.  Stevens,  3  Pa.  St.  21, 
45   Am.   Dec.    621. 


§  2035.   DEPOSITION  IN  THIS  STATE  TO  BE  USED  IN  OTHER  STATES. 

Any  party  to  an  action  or  special  proceeding  in  a  court  or  before  a  judge  of  a 

sister  state,  may  obtain  the  testimony  of  a  witness  residing  in  this  state,  to  be 

used  in  such  action  or  proceeding,  in  the  cases  mentioned  in  the  next  two 

sections. 

History:    Enacted  March  11,  1872. 


§  2036.  HOW  TO  PROCURE  WITNESS  UPON  COMMISSION.  If  a  com. 
mission  to  take  such  testimony  has  been  issued  by  the  court  before  which  such 
action  or  proceeding  is  pending,  or  by  a  judge  thereof,  on  exhibiting  the  com- 
mission to  the  superior  court  of  the  county  in  which  the  witness  resides,  with 
an  affidavit  showing  the  materiality  of  his  testimony,  such  superior  court  may 
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issue  a  subpoena  to  the  witness,  requiring  him  to  appear  and  testify  before  the 
commissioner  named  in  the  commission,  at  a  specified  time  and  place  within 
such  county. 

History:  Enacted  March  11,  1872;  amendment  approved  April  16, 
1880,  Code  Amdts.  1880  <C.  C.  P.  pt.).  p.  116;  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  256,  held  unconstitu- 
tional, see  history,  §  5  ante;  amendment  approved  March  20,  1907, 
Stats,  and  Amdts.  1907,  p.  733,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  518. 

1.     Application  off  section. — Above  section  this  state,  order  of  court  requiring  witness 

applies  only  to  proceeding*  to  take  deposi-  to  attend  before  officer  and   testify   is   un- 

tions  to  be  used  at  trial  of  actions  pending*  necessary. — Burns    v.    Superior    Court,    141 

in  sister  state.     Where  action  is  pending  in  Cal.   1,   3,   15,   73  Pac.   597. 

§  2037.  HOW,  IF  NO  COMMISSION.  If  a  commission  has  not  been  issued, 
and  it  appears  to  a  judge  of  the  superior  court,  or  to  a  justice  of  the  peace, 
by  affidavit  satisfactory  to  him : 

1.  That  the  testimony  of  the  witness  is  material  to  either  party,  and  that  he 
resides  in  the  county  in  which  such  judge  or  justice  holds  office; 

2.  That  a  commission  to  take  the  testimony  of  such  witness  has  not  been 
issued ; 

3.  That,  according  to  the  law  of  the  state  where  the  action  or  special  pro- 
ceeding is  pending,  the  deposition  of  a  witness  taken  under  such  circumstances, 
and  before  such  judge  or  justice,  will  be  received  in  the  action  or  proceeding: 

He  must  issue  his  subpoena  requiring  the  witness  to  appear  and  testify  before 
him  at  a  specified  time  and  place. 

History:  Enacted  March  11,  1872;  amendment  approved  April  16, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.)f  p.  115;  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  266,  held  unconstitu- 
tional, see  history,  §  5  ante ;  amendment  approved  March  20,  1907, 
Stats,  and  Amdts.  1907,  p.  733,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  518. 

m 

§2038.  DEPOSITION,  HOW  TAKEN.  Upon  the  appearance  of  the  wit- 
ness, the  judge  or  justice  must  cause  his  testimony  to  be  taken  in  writing,  and 
must  certify  and  transmit  the  same  to  the  court  or  judge  before  whom  the 
action  or  proceeding  is  pending,  in  such  manner  as  the  law  of  that  state 

requires. 

History:     Enacted  March  11,  1872. 
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ARTICLE  VI. 

GENERAL  RULES  OP  EXAMINATION. 


I  2042.    Order  of  proof,  how  regulated. 

1 2043.  Witnesses  not  under  examination 
may  be  excluded. 

I  2044.  Court  may  control  mode  of  interroga- 
tion. 

$  2045.     Direct  and  cross-examination  defined. 

$  2046.     Leading  question  defined. 

$  2047.  When  witness  may  refresh  memory 
from  notes. 

t  2048.     Cross-examination,  as  to  what. 


5  2049.  Party  producing  witness,  how  far 
may  impeach  nis  credit. 

§  2050.  Witness,  how  examined.  When  re- 
examined. 

S  2051.     How   impeached. 

I  2052.    Same.  [By  evidence  of  declarations.] 

S  2053.  Evidence  of  good  character,  when  al- 
lowed. 

§  2054.  Writing  shown  to  witness  may  be  in- 
spected by  adverse  party. 

I  2055.    Examination  of  adverse  party. 


§2042.  ORDER  OF  PROOF,  HOW  REGULATED.  The  order  of  proof 
must  be  regulated  by  the  sound  discretion  of  the  court.  Ordinarily,  the  party 
beginning  the  case  must  exhaust  his  evidence  before  the  other  party  begins. 

History:     Enacted  March  11,  1872. 


EXAMINATION  OF  WITNESSES- 
GENERAL  RULES. 

1.  Abatement,   matter   of  —  Should   be 

first  defense  proved. 

2.  Affirmative  defense —Should  not  be 

proved  until  plaintiff  rests. 

3,4.  Child  as  witness — As  to  competency 
of. 

5,  6.  Conspiracy — Should  be  proved  before 
declaration  of  alleged  conspirators 
offered. 

7.  Same — Change  of  order  not  ground 
for  reversal. 

8,  9.  Same — Discretion  of  court. 

10- 17.  Credibility    and    impeachment  —  In 
general. 

18, 19.  Same — Motive  of  witness. 

20-  23.  Same — Showing  prior  conviction  of 
crime. 

24-  44.  Cross-examination    of    witness  —  In 
general. 

45-  49.  Same — As  to  misconduct  of  district 
attorney. 

50.  Same — Counsel  taken  by  surprise. 

51.  Discretion  of  court — In  general. 

52-  54.  Same — General  rule. 

55.  Estoppel — May  be  introduced  at  any 
stage  of  trial. 

56,  57.  Evidence  in  rebuttal — In  general. 

58,  59.  Same — Anticipation   of   defense  not 
proper. 

60.  Same — Same — In  criminal  cause. 

61.  Same — Discretion  of  court. 

62.  Same — Original  cause  should  not  be 

rehearsed. 

63-69.  Examination  of  witness  —  In  gen- 
eral. 

70-72.  Same  —  Misconduct   of   district   at- 
torney. 

73,74.  Same — Motion  to  strike  out  answer. 
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75,  76.  Same—  Question   calling  for  conclu- 
sion. 

77-  79.  Exclusion  of  witnesses. 

80-  83.  In  criminal  causes — First   thing  to 
be  done. 

84.  Interpreters — In  general. 

85.  New  trial — For  irregularity  in  order 

of  proof. 

86-  88.  Party  may  determine  order  of  his 
proofs. 

89,  90.  Plaintiff  should  exhaust  his  evidence 
before  resting. 

01.  Same — Admissions  of  defendant  are 
part  of  plaintiff's  original  cause. 

92.  Protection      against      incriminating 

testimony. 

93.  Real-estate  broken — Action  for  ser- 

vices— Evidence — Question  to  wit- 
nesses by  court — Disclosure  of  ma- 
terial facts  of  defense — LacR  of 
prejudice. 

94.  Relevancy — To  be  established  by  sub- 

sequent proof. 

95.  Same  —  Secondary    evidence    as    to 

contents  of  lost  deed. 

96.  Reopening  of  cause  for  evidence — In 

general. 

97-  100.  Same — To  supply  omission  in  proof. 

101, 102.  Same — Same — After  motion  for  non- 
suit submitted. 

103, 104.  Same — Same — Same — Denial  of  mo- 
tion is  abuse  of  discretion,  when. 

105- 107.  Same — Same  —  After  submission  of 
cause. 

108.  Same — Same  —  Same  —  Affidavit    in 
support  of  motion. 

109- 112.  Same — Same — Same — Denial  of  mo- 
tion not  ordinarily  ground  for  re- 
versal. 

113.  Same — Same — Same  —  Upon  amend- 
ment to  complaint. 
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114.  Same — Same  —  Referee  may  reopen      to  testify  as  a  witness. — People  ▼.  Harden, 
cause.  24   Cal.   App.   622.   141   Pac.   1075. 


115.  Same — Same — Waiver  of  error  in  re- 

opening cause. 

116.  Reversal  because  of  order  of  proof 

— Not  granted  ordinarily. 

117.  Same  —  Cause  will  not  be  reversed 

because  of  refusal,  of  what. 

118.  Same  —  Irregularity     in     admitting 

evidence  in   rebuttal. 

119.  Same — Prosecution  should  not  anti- 

cipate defense. 

120- 122.  8ame — Rejection  of  evidence  offered 
out  of  order,  not  ground  for  re- 
versal. 

123.  Surrebuttal  —  Testimony    in,    as    to 
matters  in  chief. 

124,125.  Wife  as  witness  against  husband — 
As  to  when  competent. 

126.  Withdrawal    of   witness  —  Tempora- 

rily, to  show  relevancy. 

127.  Witness  false  in  part  —  Instruction 

as  to. 

As  to  power  of  the  court  to  limit  num- 
ber of  witnesses  as  to  certain  fact  or  Issue* 

see  note  17  Ann.  Cas.  780. 

1.  Abatement,  matter  of— Should  be  first 
defense  proved. — In  a  case  where,  in  addi- 
tion to  defense  of  abatement  by  reason  of 
pendency  of  another  action,  defendant 
relies  upon  other  defenses  which  go  di- 
rectly to  merits  of  cause,  it  is  better  prac- 
tice for  trial  court  to  require  defendant 
to  present  his  evidence  upon  his  plea  of 
abatement  at  opening:  of  his  defense. — 
Leonard  v.  Flynn,  8$  Cal.  536,  540,  26  Pac. 
1097. 

2.  Affirmative  defense— Should  not  be 
proved  until  plaintiff  rests. — Where  entire 
answer  is  made  up  of  affirmative  matter, 
whatever  is  necessary  to  be  alleged  therein 
devolves  upon  defendant  to  prove.  But  he 
can  not  by  any  recognized  rule  of  pro- 
cedure offer  such  proofs  until  plaintiff  has 
made  his  case  and  submitted  it  to  court. 
But  court  might,  in  its  discretion,  as  is 
often  done,  permit  defendant  to  prove  by 
plaintiff's  witness  when  on  the  stand,  due 
execution  of  an  agreement  important  to 
his  defense.  This  course,  treated  as  mere 
matter  of  convenience,  is  not  open  to  seri- 
ous objection;  but  to  permit  such  agree- 
ment to  be  then  admitted  in  evidence  is, 
however,  quite  different  matter.  It  is,  in 
effect,  to  inject  into  case  of  plaintiff  por- 
tion of  defense  and  is  subversive  of  known 
and  fixed  rules  of  procedure  and  violative 
of  whole  theory  upon  which  those  rules  are 
founded. — Haines  v.  Snedigar,  110  Cal.  18, 
21,    22,   42    Pac.    462. 

See,  post,  §  2048  and  note  pars.  167-159. 

3.  Child    as    witness— As    to   competency 

of. — In  a  prosecution  for  the  commission 
of  a  lewd  and  lascivious  act  with  a  child 
hardly  six  years  of  age,  the  court  does  not 
abuse- its  discretion  in  permitting  the  child 


witness    of 

e,    see,    ante, 


As    to    competency    to    b 
child    under    ten    years    of 

8  1880  and  note. 

4.  The  burden  of  showing  the  incompe- 
tency of  the  child,  within  the  meaning-  of 
section  1880,  ante,  Is  upon  the  party  ob- 
jecting, and  the  determination  of  the  trial 
judge  is  conclusive  upon  an  appellate  court 
in  the  absence  of  an  affirmative  showing 
of  an  abuse  of  discretion. — People  v. 
Harden,  24  Cal.  App.   522,  141    Pac.    1076. 

5.  Conspiracy— Should  be  proved  before 
declarations  of  aliened  conspirators  offered. 

— General  rule  is  that  proof  of  an  alleged 
conspiracy  must  be  established  before 
other  testimony  can  be  produced,  and  where 
practicable,  such  rule  should  be  followed; 
but  order  of  evldnce  In  this  respect  is  not 
mandatory,  and  trial  court  may  permit 
other  proof  to  be  given  first. — People  v. 
Donnolly,  143  Cal.  394,  387,  398,  77  Pac.  177. 

As  to   order  of  proof  In   conspiracy,   see 

note  3  Am.  St.  Rep.  489,  490. 

6.  Evidence  of  accomplice  or  conspira- 
tor ought  not  be  offered  until  after  inde- 
pendent evidence  has  been  produced  tend- 
ing to  connect  defendant  with  conspiracy. 
Section  1870,  ante,  concerning  evidence  of 
an  accomplice,  is  not  mandatory,  but  it  to 
exceptional  case  which  Justifies  court  in 
departing  from  this  salutary  provision  of 
code. — People  v.  Compton,  123  Cal.  403.  408, 
56  Pac.  44;  People  v.  Rodley,  131  Cal.  240, 
258,  63   Pac.   351. 

7.  Same  Change  of  order  not  around 
for  reversal*  when. — Judgment  will  not  be 
reversed  because  acts  and  declarations  of 
an  alleged  conspirator  were  given  in  evi- 
dence before  any  proof  had  been  offered  by 
people  to  show  any  connection  between  de- 
fendant and  alleged  conspirator  where 
proof  of  conspiracy  itself  was  afterwards 
supplied,  and  case  was  one  in  which  jury 
were  not  misled  by  such  change  in  usual 
order  of  proofs. — People  v.  Brotherton,  47 
Cal.    388,   397-401. 

8.  Same— Discretion  of  court. — Order  in 
which  evidence  as  to  conspiracy  shall  be 
received  is  very  much  in  discretion  of 
court. — People  v.  Brotherton,  47  Cal.  388, 
401;  People  v.  Van  Horn,  119  Cal.  323,  380, 
51  Pac.  638. 

9.  It  will  sometimes  occur  that  facts 
from  which  conspiracy  is  to  be  inferred  are 
so  Intimately  blended  with  other  facts 
going  to  constitute  crime,  that  it  is  difficult 
to  separate  them  and  first  present  to  Jury 
evidence  on  which  theory  of  conspiracy 
is  founded.  As  jury  in  all  cases  of  this 
kind  are  ultimate  arbitrators  of  question 
of  conspiracy  or  no  conspiracy,  question 
of  order  of  proof  may  be  left  with  safety 
to  discretion  of  trial  court. — People  v. 
Fehrenbach,   102   Cal.   394,   397,   36   Pac.  678. 

10.  Credibility  and  Impeachment  —  In 
general. — The    sustaining    of    objections    to 
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certain  testimony  offered  by  the  defendant 
-with  a  view  to  sustaining  the  credit  of 
one  of  Its  witnesses,  whom  the  plaintiff 
sought  to  show  was  biased  in  favor  of  the 
defendant  by  proof  of  certain  transactions 
between  the  witness  and  the  defendant,  if 
error,  is  not  prejudicially  so,  where  the  tes- 
timony of  the  witness  in  chief  was  of  such 
slight  value  that  the  verdict  was  not  in- 
fluenced by  It — Miller  v.  Pacific  Elec.  H.  Co., 
169  Cal.   107,   145  Pac.  1023. 

11.  Where  the  cross-examiner  ascertains 
from  the  admission  of  the  witness  that  he 
is  prejudiced  against  or  entertains  a  feel- 
ing toward  the  adverse  party,  the  inquiry 
can  not  be  pressed  further  to  show  the 
cause  or  ground  of  such  hostility,  or  the 
details  of  the  facts  showing  bias. — People 
v.  Vertrees,  169  Cal.  404,  146  Pac.  890. 

12.  The  court  may  properly  refuse  to 
permit  the  accused  to  show,  by  a  transcript 
of  the  testimony  taken  at  the  coroner's 
inquest,  that  two  of  the  witnesses  for  the 
prosecution  there  made  statements  irrecon- 
cilable with  their  testimony  at  the  trial, 
when  the  testimony  at  the  inquest  was 
given  through  an  interpreter,  and  he  is  not 
produced  to  prove  the  correctness  of  the 
transcript. — People  v.  Ong  Git,  28  Cal.  App. 
148,    137    Pao.    288. 

13.  An  Instruction  that  a  "witness  false 
in  one  part  of  his  testimony  is  to  be  dis- 
trusted In  others/'  belongs  to  that  class  of 
instructions  which  pertain  to  mere  com- 
monplace matters  that  jurors  are  presumed 
to  know  about  and  act  upon  in  the  absence 
of  being  instructed  thereon.  Hence,  if  not 
prejudicial  to  the  case  of  the  complaining 
party,  neither  the  giving  nor  the  refusal 
of  such  instruction  will  be  held  ground  for 
reversal. — Medlln  v.  Spasier,  23  Cal.  App. 
242,   187   Pac.   1078. 

14.  Where  a  witness  is  sought  to  be  im- 
peached by  showing  that  she  has  made  a 
previous  statement  Inconsistent  with  her 
present  testimony,  her  attention  must  be 
called  to  the  statement  with  the  circum- 
stances of  time,  place  and  persons  present 
and  she  must  be  asked  whether  she  made 
such  statement,  and  where  such  course  is 
not  pursued,  and  the  whole  conversation  is 
given  at  the  request  of  the  objecting  party, 
she  can  not  thereafter  object  to  the  same. 
— People  v.  Bartol,  24  Cal.  App.  659,  142 
Pac.   510. 

16.  Where  In  the  endeavor  to  lay  a  foun- 
dation for  impeaching  the  credibility  of  a 
witness  general  questions  are  asked  going 
merely  to  an  inquiry  as  to  whether  a  wit- 
ness has  had  conversations  with  a  third 
person,  and  objections  are  sustained  thereto, 
the  party  against  whom  the  adverse  rulings 
are  made  should,  either  by  an  offer  to  show 
what  he  expects  to  prove  or  by  a  more 
comprehensive  question,  indicate  wherein 
the  matter  expected  to  be  elicited  will  be 
material. — People  v.  Ronsse,  26  Cal.  App. 
100,  146  Pac.  65. 


16.  It  is  error  to  sustain  an  objection  to 
a  question  asked  the  principal  witness 
for  the  prosecution  on  cross-examination 
for  the  purpose  of  showing  his  hostility  to 
the  defendant  on  the  ground  that  the  ques- 
tion assumes  a  fact  in  evidence,  where  the 
fact  is  wholly  immaterial  and  without  bear- 
ing on  the  case. — People  v.  Webber,  26  Cal. 
App.  413,   147  Pac.  102. 

17.  It  is  likewise  error  to  sustain  an  ob- 
jection to  a  question  asked  for  the  same 
purpose  on  the  ground  that  the  same  is  an 
impeaching  question  with  no  foundation 
laid,  where  it  does  not  appear  that  it  was  so 
intended  and  the  witness  might  have  an- 
swered it  in  such  a  way  as  to  show  animus 
to  the  defendant. — People  v.  Webber,  26 
Cal.  App.   413,   147   Pac.   102. 

18.  Same— Motive  of  witness. — The  mo- 
tive to  which  section  1847,  ante,  refers 
when  it  declares  that  the  presumption  that 
a  witness  speaks  the  truth,  may  be  re- 
pelled by  evidence  affecting  his  motives, 
means  the  motive  arising  from  relation- 
ship, interest,  bias  and  prejudice. — Na- 
tional Oil  Refining  Co.  v.  Producers'  Refin- 
ing Co.,  169  Cal.  740,  147  Pac.  963. 

19.  The  cases  in  which  motive,  apart 
from  its  establishment  by  interest,  relation- 
ship, bias  or  prejudice,  and  aside  from 
criminal  cases,  becomes  a  proper  subject 
matter  of  inquiry,  are  ones  where  it  is 
held  that  malice  or  a  malicious  motive  may 
make  an  otherwise  lawful  act  unlawful  and 
actionable. — National  Oil  Refining  Co.  v. 
Producers'  Refining  Co.,  169  Cal.  740,  147 
Pac.  963. 

20.  Same— Showing  prior  conviction  of 
crime. — Where  in  a  criminal  prosecution 
the  defendant  on  cross-examination  denies 
a  former  conviction  of  a  felony,  his  exami- 
nation to  prove  the  fact,  if  it  be  a  fact 
that  he  has  been  convicted,  is  exhausted 
and  can  be  proved  only  by  the  record  of  the 
judgment,  and  it  is  error  to  permit  the 
state  to  show  by  the  record  of  a  trial  in 
which  the  defendant  appeared  as  a  wit- 
ness that  he  had  admitted  a  previous  con- 
viction (opinion  of  three  justices,  two  jus- 
tices not  expressing  opinion  and  other  two 
justices  holding  it  error,  not  prejudicial). — 
People  v.  Vertrees,  169  Cal.  404,  146  Pac. 
890. 

9 

21.  Error  in  overruling  objections  to 
questions  •  on  cross-examination  to  show 
that  the  defendants  have  on  several  oc- 
casions been  arrested  for  carrying  con- 
cealed weapons  and  one  of  them  has  been 
arrested  for  assault  with  intent  to  commit 
.murder,  is  harmless  if  the  answers  are  in 
the  negative. — People  v.  Ho  Kim  You  (Peo- 
ple v.  Chew  Bock  Hue),  24  Cal.  App.  451, 
141    Pac.    950. 

22.  It  is  proper  for  the  district  attor- 
ney, on  cross-examination  of  the  defend- 
ant, to  ask  whether  he  has  previously  been 
convicted  of  a  felony.  If  the  defendant  has 
been  previously  convicted  and  pardoned  for 
some   offense,   he   can,   upon   the   advice    of 
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his  counsel  or  ihe  court,  have  the  benefit 
of  an  instruction  as  to  how  he  would  be 
entitled  under  such  circumstances  to  an- 
swer the  question. — People  v.  Rader,  24  Cal. 
App.   477,   141  Pac.   958. 

23.  The  record  of,  the  conviction  of  a 
defendant  of  an  assault  with  a  deadly  wea- 
pon and  sentence  to  the  county  jail  Is  not 
admissible  to  impeach  him  as  a  witness, 
since  section  2051,  post,  limits  impeach- 
ment in  that  manner  to  the  judgment  of 
conviction  of  a  felony. — People  v.  McOee,  24 
Cal.  App.  563.   141   Pac.  1055. 


24.  Cross-examination  off  witness  — In 
general. — In  a  homicide  case,  when  there  is 
no  dispute  as  to  the  true  name  of  the  de- 
fendant, it  is  error  to  permit  the  prose- 
cution to  show  on  the  cross-examination  of 
the  defendant  that  in  participating  in  box- 
ing matches  he  went  under  an  assumed 
name  so  as  to  escape  detection  by  his  em- 
ployer.— People  v.  Fleming,  166  Cal.  357, 
136  Pac.  291. 


As  to  cross-examination  generally,  see, 
post,   §  2048   and  note. 

25.  It  is  error  in  such  a  prosecution  to 
restrict  the  cross-examination  of  a  witness 
for  the  state  as  to  the  extent  of  his  inter- 
est in  the  outcome  of  the  prosecution, 
where  he  acknowledges  he  has  an  interest, 
by  showing  that  he  had  been  sued  for  libef 
by  the  defendant  for  the  publication  of  an 
alleged  false  article  of  confession  of  guilt. 
— People  v.  Fleming,  166  Cal.  357,  136  Pac. 
291. 

26.  While  the  rule  is  that  the  cross-ex- 
amination of  a  defendant  must  be  confined 
to  matters  testified  to  in  chief,  this  does 
not  mean  that  such  examination  must  be 
confined  to  a  mere  categorical  review  of 
matters  testified  to  on  direct  examination. 
— People  v.  Mammilato,  168  Cal.  207,  142 
Pac.    58. 

27.  A  cross-examiner  may  not  do  indi- 
rectly that  which  the  law  prohibits  him 
from  doing  directly. — People  v.  Bertrees, 
169  Cal.  404,  146  Pac.  890. 

28.  When  a  witness  for  the  defendant  in 
a  criminal  prosecution  admits  on  cross- 
examination  that  he  has  been  convicted  of 
a  felony  by  pleading  guilty  thereto,  an  ob- 
jection to  a  question  by  the  defendant 
calling  for  the  reasons  which  induced  the 
witness  to  plead  guilty  is  properly  sus- 
tained.— People  v.  Stirgios,  23  Cal.  App.  48, 
138  Pac.   957. 

29.  It  is  improper  in  a  homicide  case  for 
counsel  for  the  defendant  to  ask  the  wife 
of  the  deceased  on  cross-examination  if  she 
were  arrested  about  three  weeks  before  for 
shop-lifting,  and  the  court  properly  repri- 
mands him  for  asking  it. — People  v.  Cram- 
ley,   23   Cal.   App.   340,   138   Pac.   123. 

30.  The  accused  can  not  predicate  preju- 
dical  error  upon  the  ruling  of  the  court  in 
striking  out  an  answer  to  a  question  on 
cross-examination,   if   the   witness  is  after- 
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ward  allowed  to  answer  in  regard  to  the 
subject  of  inquiry  and  thereby  give  the 
defendant  the  benefit  of  such  testimony. — 
People  v.  Cramley,  23  CaL  App.  840,  138 
Pac.  123. 

81.  After  a  witness  has  testified  upon 
cross-examination  with  considerable  detail 
concerning  the  defendant's  dress  and  ap- 
pearance upon  a  certain  occasion,  the  court 
does  not  abuse  its  discretion  In  refusing  to 
permit  further  cross-examination  upon  the 
same  lines. — People  v.  Ho  Kim  Tou  (People 
v.  Chew  Bock  Hue),  24  Cal.  App.  451,  141 
Pac.    960. 

32.  Where  It  appears  that  the  testimony 
of  a  witness  at  the  preliminary  examina- 
tion is  not  inconsistent  with  his  testimony 
at  the  trial,  error  in  sustaining  objection 
to  a  question  on  cross-examination  intended 
to  develop  such  inconsistency  does  not  re- 
sult in  substantial  injury. — People  v.  Ho 
Kim  You  (People  v.  Chew  Bock  Hue).  24 
Cal.   App.  451,   141  Pac.  960. 

33.  The  rule  that  where  part  of  a  con- 
versation has  been  shown  in  testimony  the 
remainder  thereof  may  be  brought  out  by 
the  opposing  party  on  cross-examination  is 
subject  to  the  qualification  that  the  court 
may  exclude  those  portions  of  the  conver- 
sation not  relevant  to  the  items  thereof 
which  have  been  introduced. — People  v. 
Klser,   24    Cal.   App.   540,   141    Pac.    1078. 

34.  A  party  claiming  that  the  court  has 
erred  in  its  exercise  of  discretion  as  to  such 
a  matter  of  cross-examination  must  show 
by  the  record  some  definite  and  legal  pur- 
pose in  the  asking  of  the  excluded  question. 
In  the  case  at  bar  an  examination  of  the 
questions  and  answers  which  had  been  ad- 
mitted on  cross-examination  shows  that 
they  covered  the  topics  of  the  direct  exami- 
nation very  fully,  and  that  the  excluded 
questions,  so  far  as  not  included  in  other 
admitted  questions,  were  upon  immaterial 
matters. — People  v.  Riser,  24  Cal.  App.  540. 
141    Pac.    1078. 

35.  Where  the  life  or  liberty  of  one  ac- 
cused of  an  offense  depends  upon  the  un- 
corroborated evidence  of  the  prosecuting 
witness  the  ends  of  justice  will  be  best  sub- 
served by  permitting  the  light  of  a  full 
investigation  to  be  thrown  upon  the  trans- 
action, which,  other  than  his  own  state- 
ment, in  the  absence  of  the  direct  evidence 
elicited  by  the  district  attorney,  can  be 
done  only  on  cross-examination  of  the  wit- 
ness. The  policy  often  pursued  by  district 
attorneys  in  proving  the  bare  facts  and 
then  objecting  to  questions  calculated  to 
illuminate  the  subject  Involved,  asked  by 
the  accused,  upon  the  ground  that  they  are 
not  proper  cross-examinations,  is  not  to  be 
commended;  and  the  trial  judge,  who  is 
supposed  as  between  the  accuser  and  the 
accused  to  sit  impartially,  should,  notwith- 
standing the  limited  scope  of  the  direct 
examination  grant  to  the  defendant  the 
fullest  opportunity  for  cross-examination 
and    inquiry  as   to   direct  statements   made 
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against   him   by   his   prosecutor. — People   v. 
Svendsen,   25  Cal.  App.  1,  142   Pac.   861. 

36.  The  control  of  the  cross-examination 
of  a  witness,  and  the  permitting  of  lead- 
ing: Questions  to  be  asked  by  one's  own 
witness,  is  largely  in  the  discretion  of  the 
trial  judge,  and  unless  there  is  an  abuse 
in  the  exercise  thereof  and  the  rights  of 
the  defendant  are  prejudiced  thereby,  the 
action  of  the  lower  court  should  not  be  dis- 
turbed on  appeal. — People  v.  Svendsen,  25 
Cal.  App.   1,   142   Pac  861. 

37.  It  is  also  proper  on  such  cross-exami- 
nation   to   ask    the   witness   the    number   of  • 
times  that  he  had  been  so  convicted. — Peo- 
ple v.  Moran,  25  Cal.  App.  472,  144  Pac.  162. 

38.  Where  a  defendant,  though  admitting 
the  charge  of  two  prior  convictions  upon 
arraignment,  becomes  a  witness  in  his  own 
behalf,  he  may  be  asked  on  cross-examina- 
tion, as  going  to  his  credibility,  if  he  has 
ever  been  convicted  of  a  felony. — People  v. 
Moran.   25  Cal.  App.  472,   144  Pac.   152. 

39.  Where  in  a  prosecution  for  murder 
the  defendant  is  examined  upon  her  direct 
examination  as  to  her  having  in  her  pos- 
session prior  to  her  going  to  a  moving- 
picture  show  the  pistol  with  which  it  was 
alleged  that  the  crime  was  committed,  it 
is  legitimate  cross-examination  to  ask  her 
what  she  did  with  the  pistol  prior  to  the 
shooting  and  where  she  carried  it  on  her 
person. — People  v.  Lux,  25  Cal.  App.  726, 
145  Pac.  153. 

40.  It  is  not  error  to  permit  the  district 
attorney  to  cross-examine  the  defendant  as 
to  where,  how,  from  whom  and  when  he 
got  the  money  found  in  his  possession  after 
the  homicide,  and  the  amount  and  disburse- 
ments thereof,  where  it  was  shown  to  be 
the  theory  of  the  prosecution  that  the  kill- 
ing was  done  for  the  purpose  of  robbery, 
and  the  defendant  testified  upon  direct  ex- 
amination that  he  had  the  money  before 
the  killing. — People  v.  Greening,  26  Cal. 
App.    49,    146   Pac.    61. 

41.  It  is  not -error  to  sustain  an  objection 
to  a  question  asked  such  witness  on  cross- 
examination  as  to  whether  she  had  ever 
talked  with  anyone  about  the  case,  since 
the  same  was  too  general  in  its  scope  to 
furnish  a  basis  for  impeachment. — People 
v.  Ronsse,  26  Cal.  App.  100,  146  Pac.  65. 

42.  The  sustaining  of  objections  to  gen- 
eral questions  asked  the  complaining  wit- 
ness on  cross-examination  in  a  prosecution 
for  assault  with  intent  to  commit  rape,  as 
to  whether  she  had  testified  to  the  facts 
of  the  case  at  the  preliminary  examination, 
is  without  prejudice,  where  the  court  al- 
lows questions  to  be  answered  calling  for 
a  statement  as  to  particular  matters  as  to 
what  the  witness  had  testified  or  failed  to 
testify  at  such  examination.  —  People  v. 
Ronsse.   26   Cal.   App.    100,   146   Pac.    65. 

43.  In  such  a  case  the  witness  was 
properly  permitted,  when  examined  in 
chief,  to  testify  that  his  opinion  as  to  the 


insanity  of  the  defendant  was  based  upon 
certain  specific  declarations  of  the  defend- 
ant as  to  the  cause  of  his  despondency,  and 
there  was  no  error  in  allowing  the  district 
attorney,  upon  cross-examination,  to  ask 
the  witness  if  the  defendant  had  not  said 
that  his  despondency  was  due,  not  only  to 
his  family  troubles  and  poverty,  but  also 
to  the  fact  that  he  was  affile  ted  with  a 
venereal  disease. — People  v.  Torainga,  26 
Cal.  App.  296,  146  Pac.  898. 

44.  In  such  a  case  the  question  should 
have  been  preceded  by  the  general  question 
as  to  whether  or  not  the  witness  had  nar- 
rated all  of  the  reasons  given  by  the  de- 
fendant for  his  despondency,  but  where  no 
objection  was  made  to  the  question  upon 
the  ground  that  a  proper  foundation  had 
not  been  laid  therefor,  there  was  no  error 
in  allowing  the  question. — People  v.  To- 
minga,   26  Cal.   App.   296,   146   Pac.    898. 

45.  Same— As  to  misconduct  of  dlntrlct 
attorney. — The  asking  by  the  district  at- 
torney, on  cross-examination  of  a  witness 
for  the  defendant  who  had  testified  on  his 
direct  examination  as  to  the  defendant's 
career  during  the  four  years  of  their  ac- 
quaintanceship, as  to  whether  or  not  the 
reason  for  some  of  the  defendant's  changes 
of  residence  was  not  due  to  the  revocation 
of  his  saloon  license,  is  not  prejudicial 
misconduct. — People  v.  Allen,  166  Cal.  723, 
137    Pac.    1148. 

46.  The  asking  by  the  district  attorney, 
on  cross-examination  of  the  defendant,  as 
to  whether  or  not  at  the  time  he  left  a  cer- 
tain place  he  and  his  bartender  were  not 
accused  of  beating  up  a  man  in  the  de- 
fendant's saloon,  is  not  prejudicial  miscon- 
duct, where  the  defendant  was  asked  on 
direct  examination  as  to  whether  he  had 
to  give  up  his  saloon  and  explained  that 
he  sold  it,  and  the  jury  is  promptly  in- 
structed to  disregard  the  question. — People 
v.    Allen,    166    Cal.    723,    137    Pac.    1148. 

47.  Misconduct  of  the  district  attorney 
in  bringing  out  on  cross-examination  of 
the  wife  of  the  defendant  that  he  has 
served  a  term  in  jail  is  not  prejudicial, 
when  a  statement  to  the  same  effect  has 
already  inadvertently  crept  into  the  case. 
— People  v.  Mancuso,  23  Cal.  App.  146,  137 
Pac.  278. 

48.  The  mere  asking  of  improper  ques- 
tions by  the  district  attorney  on  cross- 
examination  does  not  constitute  prejudicial 
misconduct,  where  the  court  of  its  own 
motion  ultimately  charges  the  jury  to  be 
governed  in  its  deliberations  solely  by  the 
evidence  which  has  been  given  by  the  wit- 
nesses, and  not  to  be  influenced  by  any 
matters  outside  of  the  evidence  which  may 
have  been  injected  into  the  case  by  coun- 
sel on  either  side. — People  v.  Ho  Kim  You 
(People  v.  Chew  Bock  Hue),  24  Cal.  App. 
451.  141  Pac.  950. 

49.  In  this  prosecution  for  the  crime  of 
murder,  where  the  defendant  interposed  the 
defense    of    insanity    and    one    of    his    wlt- 
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his  counsel  or  ihe  court,  have  the  benefit 
of  an  instruction  as  to  how  he  would  be 
entitled  under  such  circumstances  to  an- 
swer the  question. — People  v.  Rader,  24  Cal. 
App.   477,  141  Pac.   958. 

23.  The  record  of,  the  conviction  of  a 
defendant  of  an  assault  with  a  deadly  wea- 
pon and  sentence  to  the  county  jail  is  not 
admissible  to  Impeach  him  as  a  witness, 
since  section  2051,  post,  limits  impeach- 
ment in  that  manner  to  the  judgment  of 
conviction  of  a  felony. — People  v.  McGee,  24 
Cal.  App.  563,  141  Pac.  1055. 

24.  Cross-examination  of  witness  — In 
grcneral. — In  a  homicide  case,  when  there  is 
no  dispute  as  to  the  true  name  of  the  de- 
fendant, it  is  error  to  permit  the  prose- 
cution to  show  on  the  cross-examination  of 
the  defendant  that  in  participating:  in  box- 
ing; matches  he  went  under  an  assumed 
name  so  as  to  escape  detection  by  his  em- 
ployer.— People  v.  Fleming:,  166  Cal.  357, 
136  Pac.   291. 

As  to  cross-examination  generally,  see, 
post,   8  2048   and   note. 

25.  It  is  error  in  such  a  prosecution  to 
restrict  the  cross-examination  of  a  witness 
for  the  state  as  to  the  extent  of  his  inter- 
est in  the  outcome  of  the  prosecution, 
where  he  acknowledges  he  has  an  interest, 
by  showing:  that  he  had  been  sued  for  libel* 
by  the  defendant  for  the  publication  of  an 
alleged  false  article  of  confession  of  guilt. 
— People  v.  Fleming;,  166  Cal.  357,  136  Pac. 
291. 

26.  While  the  rule  is  that  the  cross-ex- 
amination of  a  defendant  must  be  confined 
to  matters  testified  to  in  chief,  this  does 
not  mean  that  such  examination  must  be 
confined  to  a  mere  categorical  review  of 
matters  testified  to  on  direct  examination. 
— People  v.  Mammilato,  168  Cal.  207,  142 
Pac.    58. 

27.  A  cross-examiner  may  not  do  indi- 
rectly that  which  the  law  prohibits  him 
from  doing:  directly. — People  v.  Bertrees, 
169  Cal.  404,  146  Pac.  890. 

28.  When  a  witness  for  the  defendant  in 
a  criminal  prosecution  admits  on  cross- 
examination  that  he  has  been  convicted  of 
a  felony  by  pleading:  guilty  thereto,  an  ob- 
jection to  a  question  by  the  defendant 
calling:  for  the  reasons  which  induced  the 
witness  to  plead  guilty  is  properly  sus- 
tained.— People  v.  Stirgios,  23  Cal.  App.  48, 
138  Pac.   967. 

29.  It  is  improper  in  a  homicide  case  for 
counsel  for  the  defendant  to  ask  the  wife 
of  the  deceased  on  cross-examination  if  she 
were  arrested  about  three  weeks  before  for 
shop-lifting,  and  the  court  properly  repri- 
mands him  for  asking  it. — People  v.  Cram- 
ley,   23   Cal.   App.   340,   138   Pac.   123. 

30.  The  accused  can  not  predicate  preju- 
dical  error  upon  the  ruling  of  the  court  in 
striking  out  an  answer  to  a  question  on 
cross-examination,   if  the   witness  is  after- 
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ward  allowed  to  answer  in  regard  to  the 
subject  of  inquiry  and  thereby  give  the 
defendant  the  benefit  of  such  testimony. — 
People  v.  Cramley,  23  Cal.  App.  840,  138 
Pac.  123. 

81.  After  a  witness  has  testified  upon 
cross-examination  with  considerable  detail 
concerning  the  defendant's  dress  and  ap- 
pearance upon  a  certain  occasion,  the  court 
does  not  abuse  its  discretion  in  refusing  to 
permit  further  cross-examination  upon  the 
same  lines. — People  v.  Ho  Kim  Tou  (People 
v.  Chew  Bock  Hue),  24  Cal.  App.  451,  141 
Pac.    960. 

32.  Where  it  appears  that  the  testimony 
of  a  witness  at  the  preliminary  examina- 
tion is  not  inconsistent  with  his  testimony 
at  the  trial,  error  In  sustaining  objection 
to  a  question  on  cross-examination  intended 
to  develop  such  inconsistency  does  not  re- 
sult in  substantial  injury. — People  v.  Ho 
Kim  You  (People  v.  Chew  Bock  Hue),  24 
Cal.  App.   451,   141   Pac.   950. 

33.  The  rule  that  where  part  of  a  con- 
versation has  been  shown  in  testimony  the 
remainder  thereof  may  be  brought  out  by 
the  opposing  party  on  cross-examination  is 
subject  to  the  qualification  that  the  court 
may  exclude  those  portions  of  the  conver- 
sation not  relevant  to  the  items  thereof 
which  have  been  introduced. — People  v. 
Kiser,   24   Cal.   App.   540,   141    Pac.    1078. 

34.  A  party  claiming  that  the  court  has 
erred  in  its  exercise  of  discretion  as  to  such 
a  matter  of  cross-examination  must  show 
by  the  record  some  definite  and  legal  pur- 
pose in  the  asking  of  the  excluded  question. 
In  the  case  at  bar  an  examination  of  the 
questions  and  answers  which  had  been  ad- 
mitted on  cross-examination  shows  that 
they  covered  the  topics  of  the  direct  exami- 
nation very  fully,  and  that  the  excluded 
questions,  so  far  as  not  included  in  other 
admitted  questions,  were  upon  immaterial 
matters. — People  v.  Kiser,  24  Cal.  App.  540. 
141    Pac.    1078. 

35.  Where  the  life  or  liberty  of  one  ac- 
cused of  an  offense  depends  upon  the  un- 
corroborated evidence  of  the  prosecuting 
witness  the  ends  of  justice  will  be  best  sub- 
served by  permitting  the  light  of  a  full 
investigation  to  be  thrown  upon  the  trans- 
action, which,  other  than  his  own  state- 
ment, in  the  absence  of  the  direct  evidence 
elicited  by  the  district  attorney,  can  be 
done  only  on  cross-examination  of  the  wit- 
ness. The  policy  often  pursued  by  district 
attorneys  in  proving  the  bare  facts  and 
then  objecting  to  questions  calculated  to 
illuminate  the  subject  involved,  asked  by 
the  accused,  upon  the  ground  that  they  are 
not  proper  cross-examinations,  is  not  to  be 
commended;  and  the  trial  judge,  who  is 
supposed  as  between  the  accuser  and  the 
accused  to  sit  impartially,  should,  notwith- 
standing the  limited  scope  of  the  direct 
examination  grant  to  the  defendant  the 
fullest  opportunity  for  cross-examination 
and   inquiry   as    to   direct  statements   made 
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against   him   by   his   prosecutor. — People   v. 
Svendsen,  25  Cal.  App.   1,  142   Pac.   861. 

36.  The  control  of  the  cross-examination 
of  a  witness,  and  the  permitting  of  lead- 
ing questions  to  be  asked  by  one's  own 
witness,  is  largely  in  the  discretion  of  the 
trial  judge,  and  unless  there  is  an  abuse 
in  the  exercise  thereof  and  the  rights  of 
the  defendant  are  prejudiced  thereby,  the 
action  of  the  lower  court  should  not  be  dis- 
turbed on  appeal. — People  v.  Svendsen,  25 
Cal.  App.   1,   142  Pac.  861. 

37.  It  is  also  proper  on  such  cross-exami- 
nation   to   ask    the   witness   the   number   of  • 
times  that  he  had  been  so  convicted. — Peo- 
ple v.  Moran,  25  Cal.  App.  472,  144  Pac.  162. 

38.  Where  a  defendant,  though  admitting 
the  charge  of  two  prior  convictions  upon 
arraignment,  becomes  a  witness  in  his  own 
behalf,  he  may  be  asked  on  cross-examina- 
tion, as  going  to  his  credibility,  if  he  has 
ever  been  convicted  of  a  felony. — People  v. 
Moran,   26  Cal.  App.  472,   144  Pac.   152. 

39.  Where  in  a  prosecution  for  murder 
the  defendant  Is  examined  upon  her  direct 
examination  as  to  her  having  in  her  pos- 
session prior  to  her  going  to  a  moving- 
picture  show  the  pistol  with  which  it  was 
alleged  that  the  crime  was '  committed,  it 
is  legitimate  cross-examination  to  ask  her 
what  she  did  with  the  pistol  prior  to  the 
shooting  and  where  she  carried  it  on  her 
person. — People  v.  Lux,  26  Cal.  App.  726, 
145  Pac.  163. 

40.  It  is  not  error  to  permit  the  district 
attorney  to  cross-examine  the  defendant  as 
to  where,  how,  from  whom  and  when  he 
got  the  money  found  in  his  possession  after 
the  homicide,  and  the  amount  and  disburse- 
ments thereof,  where  it  was  shown  to  be 
the  theory  of  the  prosecution  that  the  kill- 
ing was  done  for  the  purpose  of  robbery, 
and  the  defendant  testified  upon  direct  ex- 
amination that  he  had  the  money  before 
the  killing. — People  v.  Greening,  26  Cal. 
App.    49,    146   Pac.    61. 

41.  It  is  not -error  to  sustain  an  objection 
to  a  question  asked  such  witness  on  cross- 
examination  as  to  whether  she  had  ever 
talked  with  anyone  about  the  case,  since 
the  same  was  too  general  in  its  scope  to 
furnish  a  basis  for  impeachment. — People 
v.   Ronsse,  26  Cal.  App.  100,  146  Pac.  65. 

42.  The  sustaining  of  objections  to  gen- 
eral questions  asked  the  complaining  wit- 
ness on  cross-examination  in  a  prosecution 
for  assault  with  intent  to  commit  rape,  as 
to  whether  she  had  testified  to  the  facts 
of  the  case  at  the  preliminary  examination, 
is  without  prejudice,  where  the  court  al- 
lows questions  to  be  answered  calling  for 
a  statement  as  to  particular  matters  as  to 
what  the  witness  had  testified  or  failed  to 
testify  at  such  examination.  —  People  v. 
Ronsse.    26   Cal.    App.    100,   146   Pac.    65. 

43.  In  such  a  case  the  witness  was 
properly  permitted,  when  examined  in 
chief,  to  testify  that  his  opinion  as  to  the 


Insanity  of  the  defendant  was  based  upon 
certain  specific  declarations  of  the  defend- 
ant as  to  the  cause  of  his  despondency,  and 
there  was  no  error  in  allowing  the  district 
attorney,  upon  cross-examination,  to  ask 
the  witness  if  the  defendant  had  not  said 
that  his  despondency  was  due,  not  only  to 
his  family  troubles  and  poverty,  but  also 
to  the  fact  that  he  was  afflicted  with  a 
venereal  disease. — People  v.  Tominga,  26 
Cal.  App.  295,  146  Pac.  898. 

44.  In  such  a  case  the  question  should 
have  been  preceded  by  the  general  question 
as  to  whether  or  not  the  witness  had  nar- 
rated all  of  the  reasons  given  by  the  de- 
fendant for  his  despondency,  but  where  no 
objection  was  made  to  the  question  upon 
the  ground  that  a  proper  foundation  had 
not  been  laid  therefor,  there  was  no  error 
in  allowing  the  question. — People  v.  To- 
minga,  26  Cal.   App.    296,   146   Pac.    898. 

45.  Same— As  to  ml«co»dvct  of  district 
attorney. — The  asking  by  the  district  at- 
torney, on  cross-examination  of  a  witness 
for  the  defendant  who  had  testified  on  his 
direct  examination  as  to  the  defendant's 
career  during  the  four  years  of  their  ac- 
quaintanceship, as  to  whether  or  not  the 
reason  for  some  of  the  defendant's  changes 
of  residence  was  not  due  to  the  revocation 
of  his  saloon  license,  is  not  prejudicial 
misconduct. — People  v.  Allen,  166  Cal.  723, 
137    Pac.    1148. 

46.  The  asking  by  the  district  attorney, 
on  cross-examination  of  the  defendant,  as 
to  whether  or  not  at  the  time  he  left  a  cer- 
tain place  he  and  his  bartender  were  not 
accused  of  beating  up  a  man  In  the  de- 
fendant's saloon,  is  not  prejudicial  miscon- 
duct, where  the  defendant  was  asked  on 
direct  examination  as  to  whether  he  had 
to  give  up  his  saloon  and  explained  that 
he  sold  It,  and  the  jury  is  promptly  in- 
structed to  disregard  the  question. — People 
v.    Allen,    166    Cal.    723,    137    Pac.    1148. 

47.  Misconduct  of  the  district  attorney 
in  bringing  out  on  cross-examination  of 
the  wife  of  the  defendant  that  he  has 
served  a  term  in  jail  is  not  prejudicial, 
when  a  statement  to  the  same  effect  has 
already  inadvertently  crept  into  the  case. 
— People  v.  Mancuso,  23  Cal.  App.  146,  137 
Pac.  278. 

48.  The  mere  asking  of  improper  ques- 
tions by  the  district  attorney  on  cross- 
examination  does  not  constitute  prejudicial 
misconduct,  where  the  court  of  its  own 
motion  ultimately  charges  the  jury  to  be 
governed  in  its  deliberations  solely  by  the 
evidence  which  has  been  given  by  the  wit- 
nesses, and  not  to  be  influenced  by  any 
matters  outside  of  the  evidence  which  may 
have  been  injected  into  the  case  by  coun- 
sel on  either  side. — People  v.  Ho  Kim  You 
(People  v.  Chew  Bock  Hue),  24  Cal.  App. 
451,   141  Pac.  950. 

49.  In  this  prosecution  for  the  crime  of 
murder,  where  the  defendant  interposed  the 
defense    of    insanity    and    one    of    his    wit- 
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fendant. — People   v.   Williams,   24   Cal.   App. 
646,  142  Pac.   124. 

71.  Alleged  misconduct  of  the  district 
attorney  In  asking  improper  questions  of 
witnesses  is  not  ground  for  reversal,  if  the 
evidence  of  the  defendant's  guilt  Is  so 
strong  and  persuasive  that  the  verdict 
could  not  have  been  otherwise  if  the  de- 
clared .misconduct  had  not  occurred. — Peo- 
ple v.  Scott,  24  Cal.  App.  440,  141  Pac.  945. 

72.  It  is  not  prejudicial  or  objectionable 
conduct  on  the  part  of  the  district  attorney 
to  propound  questions  to  a  witness  as  to 
conversations  relative  to  the  prosecution 
of  the  accused  where  the  witness  has 
stated,  without  objection,  details  of  the 
conversation,  and  the  statement  objected 
to  is  only  by  way  of  repetition  of  what  the 
witness  has  already  said. — People  v.  Rader, 
24  Cal.  App.  477,  141  Pac.  958. 

7ft.  Same— Motion  to  strike  oat  an- 
swer.— A  motion  to  strike  out  certain 
answers  of  a  witness  on  the  ground  that 
they  are  not  responsive  to  the  questions 
should  be  speciflcaly  directed  to  the  unre- 
sponsive part  of  the  answers;  if  the  mo- 
tion is  directed  to  the  answers  in  their 
entirety,  it  is  properly  denied. — People  v. 
Ho  Kim  You  (People  v.  Chew  Bock  Hue), 
24  Cal.  App.  451,  141  Pac.   950. 

74.  Where  the  testimony  of  a  witness 
is  either  a  mere  opinion  or  else  hearsay,  a 
motion  to  strike  out  should  be  granted  if 
the  question  was  answered  before  counsel 
had  an  opportunity  to  object;  but  where 
counsel  have  an  opportunity  to  object  to  a 
question  before  it  is  answered,  objection 
comes  too  late  after  the  answer  is  given. 
— People  v.  Ho*  Kim  You  (People  v.  Chew 
Bock   Hue),   24   Cal.  App.    451,   141   Pac.   950. 

75.  Same— Question  calling  for  conclu- 
sion.— Error  on  the  examination  of  a  wit- 
ness in  propounding  a  question  which  calls 
for  his  understanding  as  to  a  certain  mat- 
ter is  not  prejudicial,  if  he  is  thereafter 
examined  as  to  the  foundation  he  has  for 
his  "understanding." — Weill  v.  Danziger,  22 
Cal.   App.   688,   136   Pac.   308. 

76.  It  is  not  improper,  as  suggesting  a 
conclusion,  to  allow  a  witness  to  say  that 
certain  planks  were  placed  "so  the  men 
could  go  from  this  half  of  the  bin  across 
there." — Polkinghorn  v.  Riverside  Portland 
Cement  Co.,  24  Cal.  App.  615,  142  Pac.  140. 

77.  Exclusion  of  witnesses. — The  purpose 
of  the  rule  permitting  the  exclusion  of 
witnesses  from  the  court-room  upon  the  re- 
quest of  either  party  is  to  prevent  them 
from  hearing  the  testimony  of  a  witness 
under  examination.  Strictly  construed,  the 
rule  applies  only  to  a  witness  of  the  party 
adverse  to  the  party  making  the  request; 
liberally  construed,  it  applies  to  a  witness 
who,  in  good  faith,  has  been  subpoenaed 
to  testify  for  either  party  to  the  action. — 
People  v.  Ong  Git,  23  Cal.  App.  148,  187 
Pac.  283. 

As    to    exclusion    of   witnesses,   see,    post, 
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78.  The  exclusion  of  a  witness  is  not  a 
matter  of  absolute  right  in  every  case.  A 
request  therefor  is  addresed  to  the  discre- 
tion of  the  trial  judge,  the  exercise  of  which 
must  be  controlled  largely  by  the  circum- 
stances of  the  individual  case;  and  the  court 
does  not  abuse  its  discretion  in  refusing  to 
exclude  a  person  who  appears  to  have  been 
subpoenaed  by  the  defense  to  lay  a  founda- 
tion for  his  exclusion. — People  v.  Ong  Git* 
23  Cal.  App.  148,  137  Pac.  283. 


79.  Where  the  competency  of  a  Chinese 
interpreter  and  the  accuracy  of  his  inter- 
pretation of  testimony  at  the  preliminary 
examination  are  questioned  at  the  trial  of 
the  accused,  testimony,  by  cross-examina- 
tion or  otherwise,  may  be  elicited  to  show 
his  lack  of  ability  or  accuracy  in  transla- 
tion, but  the  court  may  properly  refuse  the 
request  of  the  accused  that  the  Interpreter 
hold  a  conversation  in  the  Chinese  language 
with  Chinese  witnesses  in  the  presence  of 
the  jury  to  determine  his  qualifications. — 
People  v.  Ong  Git,  23  Cal.  App.  148,  1S7  Pac 
288. 

80.  In  criminal  causes— First  tain*  to  be 

done  in  regular  order  of  proceeding  is  to 
prove  body  of  offense  that  act  itself  was 
done;  and  second,  that  it  was  done  by  per- 
son charged  and  by  none  other.  Order  of 
proof,  however,  is  of  no  consequence  if  facts 
appear  in  evidence  in  case. — People  v.  Jones, 
31  Cal.   566,  667. 


As  to  order  of  proof  in  criminal  c 

see   Kerr's  Cyc.   Pen.   Code,    2d   ed.,    55 1093, 
1094  and  notes. 

81.  General  rule  In  criminal  cause  is 
that  corpus  delicti  must  first  be  shown,  but 
except  in  those  cases  where  it  is  sought  to 
put  in  evidence  confession  or  admission  of 
defendant,  order  of  proof  is  in  discretion 
of  court,  and  even  in  those  cases  plenary 
proof  of  corpus  delicti  is  not  always  re- 
quired.— People  v.  Ward,  134  Cal.  301,  306, 
66  Pac.  372.  See  People  v.  Whiteman.  114 
Cal.  338,  345,   46  Pac.   99. 

82.  Ordinarily    corpus    delicti    should    be 
first  point  to  which  evidence  should   be  di- 
rected, but  order  of  proof  is  usually  in  dis- 
cretion    of    court,     and     unless    it    clearly 
appears  that  defendant  has  been  prejudiced 
by    manner    in    which    that    discretion    has 
been   exercised,   it  will  not  justify  reversal 
of    judgment.      Where    evidence    of    certain 
statements    in    nature    of    confessions    was 
given   before   proof  of  corpus  delicti,  court 
having   then   notified  district  attorney  that 
if  he  did  not  afterward  introduce  evidence 
upon    that    point    evidence    of    confessions 
would  be  stricken  out,  no  abuse  of  discre- 
tion is  disclosed. — People  v.  Jones,  123  Cal. 
65,  66,  55  Pac.  698. 

83.  Evidence  concerning  previous  at- 
tempt of  prisoner  charged  with  crime  of 
arson  to  fire  same  house  may  be  introduced 
before  making  proof  of  corpus  delicti  al- 
leged in  indictment  for  mere  order  in  which 
proofs  are   to   be   heard  rests   in   discretion 
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of  court  trying  cause. — People  v.  Shain- 
wold,  61  Cal.   468,  469. 

• 

84.     Interpreters— In    general. — It    is    not 

error  in  a  homicide  case  to  refuse  to  per- 
mit the  defendant  (an  Italian  of  the  age 
of  about  twenty-five  years  who  had  lived 
In  Canada  and  the  United  States  about 
six  years)  to  give  his  testimony  through  an 
interpreter,  in  the  absence  of  anything  in 
the  record,  covering  a  long  direct  and 
cross-examination,  disclosing  that  he  did 
not  readily  understand  the  questions  asked. 
— People  v.  Mammilato,  168  Cal.  207,  142 
Pac.  68. 

88.  New  trial— For  Irregularity  In  order 
of  proof. — Bare  circumstance  that  by  ruling 
of  court  evidence  is  brought  to  notice  of 
jury  out  of  its  regular  order  is  no  ground 
for  new  trial. — Rice  v.  Cunningham,  29  Cal. 
492,  499. 

86.  Party  may  determine  order  of  hla 
proofs. — Party  is  at  liberty  to  introduce  his 
evidence  in  whatever  order  he  prefers,  sub- 
ject to  control  of  court  in  exercise  of  sound 
discretion.  Thus,  in  an  action  against  guar- 
antors of  promissory  note  where  defend- 
ants pleaded  special  agreement  under  terms 
of  which  said  note  had  become  void  it  was 
held  proper  for  defendants  to  introduce 
evidence  in  support  of  special  agreement 
set  up  in  answer  before  showing  that  plain- 
tiff, assignee  of  note,  took  same  with  no- 
tice or  acquired  it  after  maturity. — Crosett 
v.  Whelan,  44  Cal.  200,  203. 

87.  Plaintiff  is  entitled  to  introduce 
proofs  in  his  own  order.  He  is  not  bound  to 
make  his  whole  case  complete  by  any  one 
item  of  proof.  Case  consists,  frequently,  of 
various  facts,  neither  one  of  which  makes 
it  out;  anl  to  hold  that  plaintiff  Is  not  en- 
titled to  Introduce  any  proof  until  he  estab- 
lishes whole  is  to  require  an  impossibility. 
All  that  court  can  ask  is  that  particular 
evidence  offered  conduces  to  establish  any 
one  proposition  involved  in  issue.  It  Is 
time  enough  to  pass  upon  sufficiency  of 
proofs  after  they  are  all  in  cause.  There 
must  be  starting  place  somewhere,  and 
court  should  never  reject  evidence  merely 
because,  unaided  by  other  testimony,  it  is 
insufficient  if  it  tends  legally  to  prove  any 
part  of  case.  Thus,  it  was  held  erroneous 
for  court  to  deny  plaintiff  in  ejectment  per- 
mission to  Introduce  contract  in  evidence 
under"  which  he  explained  it  was  his  inten- 
tion to  show  that  defendant  claimed. — Pal- 
mer v.  McCafferty,  15  Cal.  334-336. 

88.  Where  defendant  rests  his  defense 
upon  contract  assigned  to  him,  contract  and 
its  assignment  are  admissible  in  evidence 
before  proof  of  notice  to  plaintiff  of  such 
assignment. — Doll  v.  Anderson,  27  Cal.  248, 
252. 

89.  Plaintiff  nhovld  exhaust  hla  evidence 
before  resting. — Testimony  which  clearly 
belongs  to  original  case  of  plaintiff  should 
be  introduced  before  he  rests.  Plaintiff 
has  no  right  to  keep  bark  all  his  testimony 
on   any  material   point   until   he   draws   out 


testimony  of  other  party,  and  then  come 
in  with  his  own.  This  would  give  him  un- 
due advantage  contrary  to  rules  of  law, 
and  if  he  does  so  reserve  his  testimony 
deliberately  and  wilfully,  courts  will  not 
allow  him  to  come  in  after  defendant  rests 
to  make  out  his  case. — Kohler  v.  Wells 
Fargo  &  Co.,  26  Cal.  606,  613. 

90.  In  an  action  of  ejectment,  plaintiff 
moved  to  be  allowed  to  prov*e  prima  facie 
title  under  Van  Ness  Ordinance,  and  if  de- 
fendant should  offer  evidence  tending  to 
show  an  older  possession  within  proviso  of 
Van  Ness  Ordinance  that  then  he  should 
be  allowed  to  disprove  "case  so  made  and 
show  an  older  possession  by  way  of  rebut- 
tal," and  court  thereupon  ruled  that  he  must 
introduce  all  his  evidence  as  to  title  and 
possession  before  resting.  This  ruling  was 
correct  as  proposed  evidence  was  shown 
to  be  clearly  evidence  In  chief. — Valentine 
v.  Mahoney,  37  Cal.  389,  398. 

01.  Same— Admission*  of  defendant  are 
part  of  plaintiff**  original  canae  and  should 
not  be  withheld  for  purpose  of  rebutting 
defendant's  evidence.  It  is  not  error  for 
court  to  exclude  such  evidence  where  plain- 
tiff has  not  asked  permission  to  reopen  his 
case  for  purpose  of  introducing  It;  nor  can 
such  evidence  be  introduced  for  purpose  of 
impeaching  witness  of  defendant  where 
proper  foundation  for  his  Impeachment  has 
not  been  made. — Young  v.  Brady,  94  Cal. 
128,   130,   29   Pac.   489. 

92.  Protection  against  Incriminating  tes- 
timony.— Section  1324  of  the  Penal  Code  Is 
in  the  nature  of  remedial  legislation,  and 
its  purpose  is  to  extend  protection  to  wit- 
nesses in  proceedings  other  than  in  the 
course  of  criminal  prosecutions  or  other 
actions,  in  order  that  the  inquiry  for  which 
the  tribunals  were  created  may  not  be  im- 
peded or  their  Investigations  frustrated 
through  the  •  fear  of  witnesses  that  their 
testimony  may  incriminate  themselves;  but 
it  can  have  no  application  to  an  inquiry 
which  is  not  based  or  held  upon  legal  au- 
thority.— People  v.  Panagoit,  26  Cal.  App. 
158,   143  Pac.   70. 

03.  Real-estate  brokers— Action  for  serv- 
ices—Evidence — Question  to  witnesses  by 
court- Disclosure  of  material  facts  of  de- 
fense—Lack of  prejudice. — Under  the  pro- 
visions of  the  above  section  the  order  of 
proof  is  in  general  in  the  sound  discretion 
of  the  court,  and  where  certain  questions 
are  put  by  the  court  to  the  plaintiff,  while 
the  latter  is  appearing  as  a  witness  in  his 
own  behalf,  which  result  in  the  disclosure, 
upon  the  plaintiff's  case  in  chief,  of  facts 
material  to  the  defense. — e.  g„  the  facts 
concerning  the  revocation  of  an  agent's  au- 
thority by  the  defendant, — although  a  de- 
parture from  the  prescribed  procedure,  and 
for  that  reason  not  to  be  made  or  counte- 
nanced, save  for  some  especial  and  good 
reason,  yet  where  no  harm  appears  to  have 
resulted  from  the  irregularity  of  the  judge 
in  questioning  the  plaintiff,  and  it  does  af- 
firmatively   appear    from    the    record    that 
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counsel  for  plaintiff  was  given  ample  op- 
portunity to,  and  in  fact  did,  examine  the 
witness  after  he  had  answered  the  ques- 
tions of  the  court,  such  irregularity  will 
not  Justify  reversal  on  appeal. — Roth  v. 
Moeller,  185  Cal.   416,  197   Pac.   62. 

94.  Relevancy— To  be  established  by  sub- 
sequent proof. — Where  evidence  is  received 
by  court  upon  representation  that  it  will 
be  shown  to  be  relevant  by  other  evidence, 
and  no  motion  is  afterwards  made  to  strike 
it  out,  it  will  be  presumed  on  appeal  that 
such  proof  was  made. — People  v.  Bridle- 
man,  104  Cal.  608,  612,  88  Pac.  502. 

As  to  oiler  of  proof,  see  note  12  L  R.  A. 
556-659. 

VS.  Same— Secondary  evidence  u  to  eon- 
tents  of  lost  deed  may  be  admitted  on  con- 
dition that  proper  proof  of  loss  of  deed 
would  thereafter  be  supplied.  If  such  evi- 
dence is  supplied,  if  there  were  any  error 
In  admitting  copy  at  time,  it  was  cured  by 
such  subsequent  proof  of  loss. — Kenniff  v. 
Caulfleld,  140  Cal.  34,  47,  73  Pac.  803. 

M.     Reopenlns;  of  cause  for  evidence— In 

fcneral. — In  an  action  to  recover  commis- 
sions due  under  such  oral  agreement,  it  is 
not  an  abuse  of  discretion  to  reopen  the 
case  and  allow  the  plaintiff  to  offer  addi- 
tional evidence  after  a  motion  made  for  a 
nonsuit,  where  the  purpose  was  to  clear 
up  any  uncertainty  as  to  whether  the  plain- 
liff  had  obtained  the  required  contracts  from 
the  purchasers  to  whom  he  had  sold  lots  on 
the  instalment  plan. — Hellings  v.  Wright, 
29  Cal.  App.   649,  166  Pac.  365. 

As   to    reopening;   ease   for   further   proof, 

see,  also,  post,  5  2044.  note  par.  15,  Ab- 
bott's Trial  Brief,  Civil  Jury  Trials,  2d  ed., 
pp.  123-125. 

•7.     Same— To    supply    omission    In   proof. 

— Whether  plaintiff  will  be  permitted  to 
reopen  his  case  or  not  is  question  which 
rests  very  much  in  discretion  of  trial  court 
upon  consideration  of  circumstances  sur- 
rounding particular  case.  Where  plaintiff 
desires  to  reopen  his  case,  he  should,  upon 
some  reasonable  cause  shown,  as  that 
through  mistake  in  law,  or  from  some  inad- 
vertence he  had  omitted  to  introduce  evi- 
dence on  point  involved,  appeal  to  discre- 
tion of  court  to  open  his  case  and  permit 
him  to  supply  defect. — Kohler  v.  Wells  Far- 
go &  Co.,  26  Cal.  606,  613,  614. 

98.  It  is  within  discretion  of  court  to 
allow  plaintiff  to  introduce  testimony  after 
defendant  has  closed  his  evidence. — Cousins 
v.  Partridge,  79  Cal.  224,  227,  228,  21  Pac. 
745. 

•»9.  It  is  not  an  abuse  of  discretion  for 
court  to  permit  plaintiff,  after  having  closed 
his  evidence  in  chief  to  cure  an  objection  to 
power  of  attorney  on  ground  of  defective 
acknowledgment  by  introducing  evidence 
of  power  properly  acknowledged.  Such  or- 
der is  proper  notwithstanding  objection  of 
defendant. — Foote  v.  Richmond,  42  Cal.  439, 
442. 


100.  It  Is  well  established  that  court 
may,  In  exercise  of  Its  sound  discretion 
permit  a  party  at  any  time  before  case  it 
submitted  to  supply  an  omission  in  testi- 
mony occasioned  by  his  mistake  or  inad- 
vertence, and  unless  it  appears  that  injus- 
tice has  been  done  by  abuse  of  the  discre- 
tion, admission  of  such  testimony  is  no 
ground  for  reversal. — Priest  v.  Union  C 
Co.,  6  Cal.  170,  171  See  Kruse  v.  Chester, 
66  Cal.   353,   356,  5  Pac.   613. 

101.  Same  Same— After  motion  for  non- 
suit submitted. — It  Is  within  discretion  of 
court  to  permit  plaintiff  to  Introduce  further 
evidence  after  motion  for  nonsuit  has  been 
made. — Abbey  H.  Assoc  v.  Wlllard,  48  Cal. 
614,  618. 

102.  In  an  action  for  damages  against 
ferryman  it  is  not  abuse  of  discretion  for 
court  to  permit  plaintiff  to  introduce  ferry 
license  after  motion  of  nonsuit. — May  v. 
Hanson,    5  Cal.   360,   365. 
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103.  Same — Same— Same— Denial  of  mo- 
tion Is  abnse  of  discretion,  when. — Where 
in  an  action  on  an  assigned  promissory 
note  defendant  admits  execution  of  note. 
but  denies  every  other  allegation  of  com- 
plaint, and  plaintiff,  before  resting  his 
cause,  has  not  called  attention  of  court 
to  indorsement  on  back  of  note  by  which  it 
was  assigned  to  him,  nor  offered  any  proof 
in  regard  thereto,  and  where,  upon  motion 
for  nonsuit,  court  holds  that  proof  of  in- 
dorsement is  necessary,  it  is  an  abuse  of 
discretion  for  court  to  refuse  plaintiff's 
request  for  leave  to  open  case  and  introduce 
testimony  concerning  indorsement.  Such 
request  is  simply  to  prove  handwriting  of 
payee  of  note,  and  is  not  an  offer  to  prove 
something  which  rests  in  parol  merely  as 
to  which  a  wider  discretion  in  granting 
or  refusing  to  grant  such  motion  might  be 
conceded  to  trial  court.  Especially  is  such 
ruling  erroneous  where  new  action  brought 
upon  note  would  be  outlawed. — Low  v. 
Warden,  70  Cal.  19-21,  11  Pac.  350. 

104.  Power  of  opening  up  case  after  it 
has  been  once  submitted  rests  in  sound 
discretion  of  court  hearing  cause,  which 
supreme  court  will  not  as  general  rule  at- 
tempt to  revise.  But  where  plaintiffs  have 
been  misled  by  acts  of  defendant,  as  where 
indorsement  of  notes  sued  upon  is  not  de- 
nied with  sufficient  certainty  by  answer, 
and  where  defendants  conceding  that  denial 
as  to  indorsement  was  sufficient,  have  not 
objected  to  introduction  of  notes  In  evi- 
dence, and  plaintiffs  are  warranted  in  sup- 
posing that  such  objection  was  waived,  and 
do  not  introduce  evidence  as  to  indorse- 
ment, subsequent  motion  for  nonsuit  would 
be  surprise  upon  plaintiff,  which  court 
should  relieve  by  admitting  further  testi- 
mony.— Pinkham  v.  McFarland,  5  Cal.  137. 
138. 

105.  Same— Same— After  submission  of 
cause. — Action  of  trial  court  in  granting 
or  refusing  an  application  to  reopen  cause 
after    its    final    submission    for    purpose    of 


Ch.  IH,  Art.  VI.]        REOPENING  CAUSE  FOR  EVIDENCE: — REVERSAL. 
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Introducing:  further  testimony  is  largely 
matter  of  discretion,  and  therefore  not  sub- 
ject to  review  in  appellate  court,  except  it 
be  under  peculiar  circumstances  showing  an 
abuse  of  that  discretion. — Mowry  v.  Star- 
buck,  4  Cal.  274,  275;  Preston  v.  Sonora 
Lodge,  39  Cal.  116,  119;  Keys  v.  Warner,  45 
Cal.  60,  62;  McGrath  v.  Wallace,  85  Cal. 
622.  627,  24  Pac.  793. 

106.  It  is  within  discretionary  power  of 
court  in  an  equity  case  to  hear  additional 
evidence  three  months  after  advisory  ver- 
dict of  jury  has  been  rendered.  No  abuse 
of  such  discretionary  power  appears  where 
both  parties  are  permitted  to  Introduce  ad- 
ditional evidence  without  any  apparent  re- 
striction, and  there  is  no  complaint  of  sur- 
prise, or  that  either  party  was  not  allowed 
ample  opportunity  to  procure  and  introduce 
evidence  in  rebuttal  or  in  chief,  and  where 
it  does  not  appear  that  one  party  failed  to 
procure  any  additional  evidence  desired 
which  would  have  been  available  under 
other  circumstances. — Clavey  v.  Lord,  87 
Cal.  413,  419,  25  Pac.  493. 

107.  In  criminal  cause  after  evidence  has 
all  gone  to  jury  and  court  has  proceeded 
with  its  charge  to  that  body  as  to  law  gov- 
erning case,  it  is  discretionary  with  court 
to  grant  or  refuse  request  by  defendant  to 
testify  in  her  own  behalf. — People  v.  Chris- 
tensen,  85  Cal.  568,  570.  24  Pac.  888. 


108.  Same  —  Same  —  Same  —  Amdavlt 
In  support  of  motion. — Where  affidavit  upon 
which  motion  to  reopen  cause  Is  made  is 
far  from  being  satisfactory  on  point  of  due 
diligence  upon  part  of  appellant,  action  of 
trial  court  in  denying  motion  will  not  be 
reviewed  on  appeal.  —  Preston  v.  Sonora 
Lodge,  39  Cal.  116,  119. 


10*.  Same— Same— Same— Denial  of  mo- 
tion  not   ordinarily  ground   for   reversal. — 

Opening  up  of  case  after  it  has  been  tried 
and  submitted  for  purpose  of  introducing 
more  testimony  is  matter  within  discretion 
of  court.  There  is  no  abuse  in  refusing 
to  order  case  opened  for  such  purpose  where 
so  far  as  appears  evidence  might  as  well 
have  been  offered  during  trial  and  where  no 
issue  was  raised  by  pleading  to  which  of- 
fered evidence  was  relevant. — City  of  San 
Francisco  v.  Schurtz,  104  Cal.  420,  428,  38 
Pac.  92. 

110.  Order  refusing  to  open  case  for 
further  testimony  after  trial  has  closed  so 
far  as  evidence  is  concerned,  and  case  has 
been  continued  for  argument,  is  not  erro- 
neous where  it  is  not  affirmatively  shown 
that  testimony  is  material,  and  especially 
where  there  is  no  showing  of  any  excuse 
for  not  having  produced  evidence  at  trial. 
— Consolidated  Nat.  Bank  v.  Pacific  C.  S. 
Co..  95  Cal.  1,  16,  30  Pac.  96. 

111.  Where  defendant  dees  not  offer  evi- 
dence in  support  of  his  cross-complaint  un- 
til after  both  parties  have  respectively 
introduced  their  testimony  upon  cause  of 
action  set  forth  in  complaint,  and  have 
submitted   cause   to   court   for   decision,   re- 


opening cause  for  introduction  of  proof  in 
support  of  cross-complaint  is  matter  resting 
in  discretion  of  trial  court.  Where  bill 
of  exceptions  is  silent  as  to  circumstances 
attending  refusal  to  permR  him  to  do  so, 
supreme  court  will  not  presume  that  dis- 
cretion was  incorrectly  or  improvidently 
Vexerclsed. — Miller  v.  Sharp,  49  Cal.  233,  235. 

112.  Where  in  criminal  cause  defendant 
pleaded  not  guilty  and  once  in  jeopardy, 
and  at  trial  evidence  was  given  for  prose- 
cution and  for  defense,  but  none  of  evi- 
dence related  to  plea  of  once  in  jeopardy, 
It  is  within  discretion  of  court,  after  evi- 
dence has  all  been  introduced  and  argu- 
ment commenced,  to  allow  case  to  be  re- 
opened for  purpose  of  introducing  testimony 
on  plea  of  once  in  jeopardy.  Under  such 
circumstances  a  denial  of  motion  is  not  an 
abuse  of  discretion. — People  v.  Ross,  65  Cal. 
104,  105,   3  Pac.   491. 


113.  Same— Same*— Same— Upon 
ment  to  complaint. — If  after  cause  has  been 
submitted  and  before  court  has  given  its 
decision,  plaintiff  by  leave  of  court  amends 
his  complaint  in  such  manner  that  issues 
raised  by  denials  were  not  changed  by 
amendment  in  any  particular,  court  may 
deny  defendant  permission  to  offer  further 
evidence. — Ahrens  v.  Adler,  33  Cal.  608,  619. 

114.  Same— Same— Referee  may  reopen 
cause. — It  Is  within  discretion  of  referee  to 
reopen  cause  after  it  has  been  once  closed 
for  purpose  of  receiving  additional  testi- 
mony. Exercise  of  that  discretion,  except 
In  cases  of  gross  abuse,  will  not  be  reviewed 
on  appeal. — Marzlou  v.  Pioche,  10  Cal.  645, 
546. 


115.  Same— Same— Waiver  of  error  In  re- 
opening cause. — Error  made  by  court  in 
vacating  an  order  submitting  motion  to  set 
aside  judgment  and  in  allowing  further  affi- 
davits *to  be  filed  on  behalf  of  plaintiff,  is 
waived  by  defendants  when  they  avail  them- 
selves of  permission  to  file  affidavits  in  their 
own  behalf. — Keys  v.  Warner,  45  Cal.  60,  62. 

11*.  Reversal  because  of  order  of  proof 
—•Not  granted  ordinarily. — Ordinarily  order 
of  proof  is  In  discretion  of  trial  court,  and 
when  there  is  not  an  abuse  of  discretion 
case  will  not  be  reversed  solely  because 
order  of  proof  is  varied  somewhat  from  its 
customary  or  even  from  its  proper  chan- 
nels.—People  v.  Mayes,  113  Cal.  618,  627, 
45  Pac.  860;  People  v.  Rushing,  130  Cal.  449, 
453,  80  Am.  St.  Rep.  41,  62  Pac.  742. 

See  pars.  51-54,   this  note. 


117.  Same— Cause  will  not  be  reversed 
because  of  refusal  of  trail  court  to  inter- 
fere with  plaintiff's  order  of  proof,  no  injury 
appearing  to  be  done  by  such  refusal. — 
Jackson  v.  Feather  R.  &  G.  W.  Co.,  14  Cal. 
18.    23. 

118.  Same— Irregularity  In  admitting: 
evidence  In  rebuttal  which  should  have  been 
produced  by  prosecution  in  opening  case  is 
not  sufficient  ground  for  reversal  of  judg- 
ment.— People  v.  Padllla,  143  Cal.  158,  162, 
76  Pac.   889. 
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119.  Same— Prosecution  should  not 
tlcipate  defense,  but  such  error  will  not 
ordinarily  justify  reversal. — People  v.  Arri- 
ghini,    122    Cal.    121,    124,    54    Pac.    591. 

120.  Same— Rejection  of  evidence  offered 
out   of   order,   not   around    for   reversal. — If 

it  appear  that  testimony  offered  by  defend- 
ants was  out  of  its  proper  order  and  re- 
jected for  that  reason,  appellate  court  will 
not  be  inclined  to  set  aside  action  of  district 
court. — Lick  v.  Diaz,  37  Cal.  437,  445. 

121.  Where  record  from  recorder's  office 
has  been  offered  in  evidence  and  rejected 
because  of  apparent  unexplained  alterations, 
it  is  within  discretion  of  court,  after  hav- 
ing passed  on  admissibility  of  record  after 
full  hearing',  to  allow  further  evidence  In 
relation  to  it,  and  there  is  no  abuse  of 
discretion  for  court  to  refuse  to  admit  such 
evidence  subsequently  offered  where  it  ap- 
pears that  it  might  have  been  offered  when 
question  of  admissibility  of  record  was  first 
under  consideration. — Kruse  v.  Chester,  66 
Cal.   353,   355.  356,  5  Pac.   613. 

122.  As  admission  of  evidence,  even  after 
party  has  an  opportunity  to  offer  it  and 
has  failed,  is  matter  of  discretion,  Jt  is  bet- 
ter for  court,  whenever  ends  of  justice  re- 
quire it,  to  suffer  testimony  to  so  in.— 
Lisman  v.   Early,  15  Cal.  190,  200. 

123.  Surrebuttal —- Testimony  In,  an  to 
matters  In  chief. — It  is  in  the  discretion  of 


the  court  to  refuse  to  allow  testimony  on 
surrebuttal  as  to  matters  already  covered 
by  the  party's  examination  in  chief. — Cali- 
fornia Wine  Assn.  v.  Commercial  Com. 
Union  F.  Ins.  Co.,  159  Cal.  49,  56,  112  Pac 
858. 


124.  Wife  as  witness)  against  kuaband — 
As  to  when  competent. — In  the  prosecu- 
tion of  a  husband  for  rape  upon  his  wife, 
he  having  been  an  abettor  of  the  crime 
committed  after  their  marriage,  she  is  a 
competent  witness  against  him. — -Ex  parte 
Kan tro wits,  24  Cal.  App.  203,  140  Pac  1078. 

125.  In  a  prosecution  of  a  man  for  assault 
upon  his  wife  with  a  deadly  weapon,  she 
is  a  competent  witness  against  him. — Peoyle 
v.  Rader,  24  Cal.  App.  477,  141  Pac.  958. 

12ft.  Withdrawal  of  witness— Tempo- 
rarily, to  show  relevancy. — Permission  may 
be  given  to  withdraw  witness,  with  view  of 
offering  other  testimony  as  to  dates,  etc.. 
for  purpose  of  laying  proper  foundation  for 
admissibility  of  testimony  of  such  witness. 
— People  v.  Prather,  120  Cal.  660,  664.  53 
Pac.  259. 


127.     Wltnesa    false    In    part— Instruction 

as  to. — An  instruction  that  "if  any  witness 
examined  before  you  has  wilfully  sworn 
falsely  in  this  case  to  any  material  matter 
it  is  your  duty  to  distrust  his  entire  evi- 
dence," is  improper. — People  v.  Vertrees,  169 
Cal.  404,  146  Pac.  890. 


§2043.  WITNESSES  NOT  UNDER  EXAMINATION  MAY  BE  EX- 
CLUDED. If  either  party  requires  it,  the  judge  may  exclude  from  the  court- 
room any  witness  of  the  adverse  party  not  at  the  time  under  examination,  so 
that  he  may  not  hear  the  testimony  of  other  witnesses;  but  a  party  to  the 
action  or  proceeding  can  not  be  so  excluded ;  and  if  a  corporation  is  a  party 
thereto,  it  is  entitled  to  the  presence  of  one  of  its  officers;  to  be  designated  by 
its  attorney. 

•  History:  Enacted  March  11,  1872;  amendment  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  256,  held  uncon- 
stitutional, see  history,  §  5  ante;  amendment  approved  March  20, 
1907,  Stats,  and  Amdts.  1907,  p.  734,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  519. 


EXCLUSION  OF  WITNESSES. 

1.  Certain  witnesses  may  be  excepted  from 

order. 

2.  Same — Party  in  interest  exempted  from 

order  of  exclusion. 

3,  5.  Discretion  of  court. 

6.  Disregard  of  order  of  exclusion  by  wit- 

ness. 

7.  Wife  and  daughters  of  defendant  in  a 

criminal  cause — If  witness,  may  prop- 
erly be  excluded. 

As  to  exclusion  of  witnesses  In  criminal 
cases,  see  Kerr's  Cyc.  Pen.  Code,  2d  ed., 
§§  868  and  1102  and  note  pars.  52,  53. 

As  to  exclusion  of  witnesses,  see,  ante, 
5  2042,  note  pars.  77-79:  Abbotts  Trial  Brief 
(Civil  Jury   Trials,   2d  ed.),  pp.   133-135. 


1.  Certain  .witnesses  may  be  excepted 
from  order. — Action  of  court  in  permitting 
one  of  witnesses  in  case  to  remain  in  court 
when  others  had  been  excluded  is  simply 
exercise  of  discretionary  power  residing  in 
court,  and  it  is  not  error. — People  v.  Hong- 
Ah    Duck,    61    Cal.    387,    392,    394. 

2.  Same— Party  In  Interest  exempted 
from  order  of  exclusion. — Party  in  interest, 
although  not  party  of  record,  should  be  ex- 
cepted from  order  of  exclusion.  He  should 
be  allowed  to  be  present  and  aid  in  or  ob- 
serve progress  of  trial.— Chester  v.  Bower, 
55    Cal.   46,   48. 


3*.     Discretion  of  court. — It  is  within  dis- 
cretion of  court  to  exclude,  or  not,  witnesses 
from    court-room. — People    v.   Sam   Lung,   70 
Cal.    515.   517,   11    Pac.   673. 
3000 
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4.  Exclusion  of  witnesses  on  part  of 
prosecution  on  motion  of  defendant  is  not 
matter  of  absolute  right  in  all  cases,  but 
rests  very  much  in  discretion  of  court.  It 
may  be  exercised  in  favor  of  defendant's 
application  or  not  according  to  circum- 
stances of  case.  Thus  it  Is  held  not  to  be 
error  for  court  to  refuse  to  exclude  chief 
of  police  with  other  witneses  excluded. — 
People  v.  Garnett,  29  Cal.   622,  625. 

5.  The  court  may,  under  the  authority 
of  above  section,  and  with  certain  specified 
•exceptions,  exclude  other  witnesses  while 
one  is  testifying;  but  a  refusal  to  order 
such  an  exclusion  is  not  ground  for  rever- 
sal, as  an  abuse  of  discretion  in  the  ab- 
sence   of   a'  showing   of    substantial    preju- 


dice, or  the  probability  thereof. — Lauricella 
v.  Lauricella,  161  Cal.  70,  118  Pac.  430. 

a.  Disregard  of  order  of  exelMlon  by 
witness  is  not  ground  for  rejecting  his  tes- 
timony. Party  can  not  enforce  rule,  and 
to  deprive  him  of  benefit  of  testimony  be- 
cause of  witness'  disobedience,  without 
fault  on  his  part,  would  be  manifestly  un- 
just and  illegal. — Such  witness  may  be  pun- 
ished for  contempt. — People  v.  Boscovltch, 
20  Cal.  436. 


7.  Wife  and  daughters  of  defendant  In  a 
criminal  cause— If  witnesses*  may  properly 
be  excluded  from  court-room  together  with 
all  witnesses  but  one  under  examination. — 
People  v.  Sprague,  53  Cal.  491,  493. 


§  2044.    COURT  MAY  CONTROL  MODE  OF  INTERROGATION.     The 

court  must  exercise  a  reasonable  control  over  the  mode  of  interrogation,  so  as 
to  make  it  as  rapid,  as  distinct,  as  little  annoying  to  the  witness,  and  as  effec- 
tive for  the  extraction  of  the  truth,  as  may  be;  but  subject  to  this  rule,  the 
parties  may  put  such  pertinent  and  legal  questions  as  they  see  fit.  The  court, 
however,  may  stop  the  production  of  further  evidence  upon  any  particular 
point  when  the  evidence  upon  it  is  already  so  full  as  to  preclude  reasonable 

doubt. 

History:    Enacted  March  11,  1872. 


MODE  OF  INTERROGATION— COURT 
MAY  CONTROL. 

1,2.  Court's  power  of  control — In  general. 
3, 4.  Same — Discretion  of  court. 

5.  Same — Same — Extent  of  discretion. 

6.  Cross-examination  —  Limitations    of — 

Power  of  court. 

7.  Same — Of  state's  witness — As  to  testi- 

mony at  preliminary  hearing  —  Re- 
fusal to  allow. 

8.  Cumulative    evidence  —  Discretion   of 

court. 

9.  Curtailing  cross-examination  on  imma- 

terial matters. 

10.  Diagram  —  May  be  used  to  illustrate 

evidence. 

11.  Form  of  question. 

12.  Immaterial  ruling. 

13.  Opportunity  to  object  to  questions. 

14.  Questions    containing   untrue    assump- 

tions— Should  be  excluded. 

15.  Reopening  of  cause   for   further  evi- 

dence. 

16-  20.  Repetition  of  testimony  may  be  pre- 
vented. 

21.  Restriction  of  number  of  witnesses. 

22.  Technical  defenses. 

23.  "Welching"— Use  of  epithet  in  ques- 

tioning witness. 

24.  Withdrawal  of  witness,  temporarily. 


provided  it  does  not  trench  on  rights  of 
party.  It  may  stop  course  of  examination 
which  is  useless  waste  of  time. — White  v. 
White,  82  Cal.  427,  451,  23  Pac.  276,  7 
L.  R.  A.  799. 


1*     Court'*  power  of  control— la  j 

—The  court  has  power,  and  should  have  it, 

to  control  mode  of  examination  of  witnesses, 

<J.  C.  P.— 232 


As  to  control  of  court  over  examination 
of  witness,  see  Abbott's  Trial  Brief  Civil 
Jury  Trials,  2d  ed.,  pp.   130-132. 

A»  to  power  of  court  to  eall  and  examine 
wltneaaea,  see  notes  57  I*  R.  A.  875-885, 
L.    R.   A.   1916A,    1191. 

2.  Where  it  Is  evident  to  the  trial  court, 
after  a  full  and  exhaustive  examination  of 
a  witness  upon  a  subject  concerning;  which 
particular  information  Is  desired,  that  noth- 
ing: more  can  be  accomplished  by  continuing: 
the  inquiry,  it  is  the  duty  of  the  court  to 
put  an  end  to  such  examination. — People  v. 
Lim  Foon,  29  Cal.  App.  270,  155  Pac.  477. 

3.  Same— Dlacret Ion  of  court. — In  exami- 
nation of  witnesses  and  admission  of  testi- 
mony, wide  margin  of  discretion  must  be 
allowed  trial  court  in  order  to  accomplish 
main  purpose  in  view,  that  Is  to  elicit 
truth. — Bernardis  v.  Allen,  136  Cal.  7,  10, 
68  Pac.  110. 

See,  ante,  |  2042  and  note  pars.  51-54. 

4.  It  is  proper  for  trial  court  to  place 
reasonable  limits  upon  cross-examination 
of  witness,  and  where  there  is  no  abuse 
of  discretion  action  of  trial  court  will  not 
be  reviewed  on  appeal. — People  v.  Harlan, 
138   CaL   16,   22,   65   Pac.   9. 

8.     Same     Same— Extent    of    discretion.-— 

The  only  limitation  that  law  has  placed 
upon  exercise  of  discretionary  judicial 
power  is  that  It  must  not  be  abused.    While 
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it  may  be  difficult  to  determine  exactly 
what  is  meant  by  abuse  of  judicial  discre- 
tion, and  whatever  it  may  imply  as  to 
disposition  and  motives  of  Judge,  it  is  fairly 
deducible  from  cases  that  one  of  its  essen- 
tial attributes  Is  that  it  must  plainly  ap- 
pear to  effect  injustice. — Clavey  v.  Lord, 
87    Cal.    413,    419,    25    Pac.    493. 

6.  Cross-examination  —  Limitation  of  — 
Power  of  court. — Under  the  provisions  of  the 
above  section,  the  trial  court  has  the  power 
to  exercise  a  reasonable  control  over  the 
cross-examination  of  a  witness;  and  in  a 
prosecution  charging  the  crime  of  robbery 
the  trial  court  may  properly  exclude  cer- 
tain questions  directed  toward  the  question 
of  whether  the  prosecuting  witness  actually 
had  the  coins  alleged  to  have  been  taken 
from  him,  where  this  matter  had  already 
been  testified  to  repeatedly  by  such  wit- 
ness upon  his  cross-examination. — People 
v.  Razo,  43  Cal.  App.  251,  184  Pac.   881. 

7.  Same— Of  state'*  witness— As  to  testi- 
mony at  preliminary  hearing— Refusal  to 
allow. — The  court's  refusal  to  allow  the 
defendant's  counsel  to  cross-examine  one 
of  the  state's  witnesses  with  respect  to  his 
testimony  at  the  preliminary  examination 
affected  only  the  form  of  the  questions,  and 
did  not  go  to  the  extent  of  denying  the 
right  to  ask  appropriate  questions  showing 
contradiction  or  inconsistency  between  the 
testimony  of  the  witness  at  the  trial  and 
that  given  by  him  at  the  preliminary  exami- 
nation.— People  v.  Ecton,  29  Cal.  App.  478, 
156  Pac.   996. 

&  Cumulative  evidence— Discretion  of 
court. — The  discretionary  power  of  a  court 
to  stop  cumulative  testimony  is  not  only 
inherent  in  the  court,  but  is  expressly 
recognized  by  the  provisions  of  the  above 
section. — Estate  of  Wineteer,  176  Cal.  28, 
167   Pac.  516. 

9.  Curtailing  cross-examination  on  Im- 
material matters. — It  is  right  and  duty  of 
court  to  expedite  business  by  curtailing 
cross-examination  upon  immaterial  and  ir- 
relevant matters  of  inquiry. — People  v.  Dur- 
rant,  116  Cal.  179,  211,  48  Pac.  75;  People 
v.  Rader,  136  Cal.  253,  254,  68  Pac.  707. 

As  to  cross-examination,  see,  post,  §  2048 
and  note. 

10.  Diagram— May  be  used  to  Illustrate 
evidence. — It  is  a  very  common  practice  to 
•illustrate  upon  wall  or  upon  door  in  court- 
room, before  eyes  of  jury,  location  of  bullet 
mark.  Such  matters  are  largely  in  discre- 
tion   of   trial    court,   and    In   absence    of  an 

abuse  of  such  discretion,  appellate  court 
will  not  interfere. — People  v.  Chin  Hane,  108 
Cal.  597,  606,  41  Pac.  697. 

11.  Form  of  question. — It  is  not  objec- 
tionable for  counsel  in  interrogating  his 
own  witness  to  put  question  in  following 
form,  "State  only  what  you  know  about  the 
matter." — Hicks  v.  Riverside  F.  Co.,  72  Cal. 
C03,  304,  13  Pac.  873. 


12.  Immaterial  rating. — Sustaining  of  ob- 
jection to  a  question  is  immaterial  where 
the  witness  subsequently  fully  answers  the 
question. — John  Brenner  Co.  v.  King,  9  Ca>L 
App.  271,  274,  98  Pac.  1077. 

IS.     Opportunity  to  object  to  ouentlons, — 

Court  has  right,  and  is  its  duty,  to  give 
opposite  side  chance  to  object  to  question 
which  has  been  answered  too  quickly,  and 
to  strike  out  answer  for  that  purpose 
Where  counsel  presents  his  objections  afte* 
answer  is  given,  and  it  is  thereupon  strickei* 
out,  and  no  further  objection  Is  then  made 
to  question,  it  then  stands  unchallenged, 
and  if,  while  it  is  in  this  condition,  counsel 
asking  question  passes  on  to  another  one. 
he  thereby  waives  former  question,  and 
can  not  assign  it  as  error  in  ruling  of  court 
in  striking  out  answer. — Barkly  v.  Cope- 
land,  86  Cal.  483,  486,  25  Pac.   1. 

14.  Questions  containing  untrae  assump- 
tions—Should be  excluded. — It  is  improper 
for  counsel  to  insert  in  question  statement 
as  having  been  made  by  witness  which  had 
not  in  fact  been  made  by  him,  and  it  is 
proper  for  court  to  exolude  such  part  of 
question. — People  v.  Fong  Ah  Sing,  70  Cal. 
8,   14,   11   Pac.   323. 

See,  post.   S  2048  and  pars.   131,   132. 

IS*  Reopening  of  cause  for  further  evi- 
dence is  in  discretion  of  court,  and,  while 
reopening  upon  court's  own  motion  is  un- 
usual, it  is  not  to  be  be  condemned  nor  any 
furtherance  of  a  desire  to  reach  a  just 
conclusion  upon  the  merits. — Hohn  v.  Pauly, 
11  Cal.  App.  724,  732,  106  Pac.  266. 

Am  to  reopening  cause  for  further  evi- 
dence, see,  ante,  §  2042,  note  pars.  96-115. 

16.  Repetition  of  testimony  may  be  pre- 
vented.— Offer  by  party  again  to  prove  by 
herself  a  fact  as  to  which  she  has  already 
testified  is  properly  refused  by  court. — Gold- 
man v.  Bashore,  80  Cal.  14.6,  150,  22  Pac.  82. 

17.  Court  for  purpose  of  orderly  conduct 
of  trial  necessarily  has  authority  to  con- 
trol examination  of  witnesses  within  rea- 
sonable limits,  and  on  cross-examination 
may  properly  prevent  frequent  repetitions 
of  same  questions*. — People  v.  Linares,  142 
Cal.  17,  22,  76  Pac.  308. 

18.  It  is  not  error  for  court  to  refuse 
to  allow  question  asked  on  examination 
where  witness  has  been  examined  and  re- 
examined several  times  on  substantially 
same  matter  inquired  into  by  question. — 
Brumagim  v.  Bradshaw,  38  Cal.  24.  38;  Casey 
v.  Leggett,  125  Cal.  664,  672,  673,  58  Pac. 
264;  People  v.  Rader,  136  Cal.  253,  254.  68 
Pac.  707. 

19.  Court  may  prevent  frequent  and  ap- 
parently useless  repetition  of  same  ques- 
tions by  different  parties,  in  an  action 
where  there  are  various  parties,  notwith- 
standing right  of  each  party  to  conduct  his 
own  case  according  to  his  judgment. — Es- 
tate of  Kasson,  127  Cal.  496,  505,  59  Pac. 
950. 


Cb.  Ill,  Art.  VI.] 


DIRECT    AND    CROSS-EXAMINATION. 
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20.  While  large  latitude  should  be  al- 
lowed in  examination  of  witness  for  pur- 
pose of  developing  truth,  and  more  espe- 
cially where  witness  is  party  In  interest, 
court  has  power,  in  exercise  of  sound  dis- 
cretion, to  confine  examination  within  rea- 
sonable limits,  and  where  cross-examina- 
tion has  been  searching  and  protracted  and 
principal  facts  proposed  to  be  shown  by 
witness  are  already  before  jury,  it  Is  not 
an  abuse  of  discretion  for  court  to  prohibit 
its  continuance. — Reed  v.  Clark,  47  Cal.  194, 
201.  202. 

21.  Restriction  of  Bomber  of  witnesses. 
— In  criminal  case  on  charge  of  murder, 
where  there  was  disagreement  in  testimony 
of  two  medical  witnesses  as  to  course  bullet 
had  taken  in  body  of  deceased,  and  where 
such  course  was  material  In  connection  with 
testimony  of  defendant  as  to  relative  posi- 
tion of  deceased  and  defendant  when  shot 
was  fired,  it  was  held  not  to  be  unreason- 
able limitation  for  court  to  restrict  defend- 
ant to  two  expert  medical  witnesses  to  be 
examined  upon  subject  whether  certain  de- 
viation in  course  of  bullet  could  have  been 
caused  by  striking  the  bone. — People  v.  Yo- 
kum,  118  Cal.  437,  441,  SO  Pac.  686. 

As  to  llmltfnff  number  of  witnesses,  see, 
post,     S  2051,    note    par.    88;    also    note    10 


L.  R.  A.  576;  and  Abbott's  Trial  Brief  (Civil 
Jury  Trials,  2d  ed.),  pp.  185,  136. 


Technical  defenses. — Where  the  de- 
fense of  a  case  is  technical  in  the  extreme 
and  is  founded  entirely  upon  technicalities 
behind  which  there  is  little  substance,  the 
trial  court  acts  properly  in  holding  the 
counsel  who  are  engaged  in  making  such 
defense  down  to  the  strictest  letter  of  the 
rule  governing  the  admission  and  exclusion 
of  testimony. — Reclamation  Dist.  No.  70  v. 
Sherman,  11  Cal.  App.  399,  414,  105  Pac.  277. 

28.  "Weleblng"— Use  of  epithet  In  ques- 
tioning; witness,  in  an  action  against  an  in- 
surance company,  as  descriptive  of  defend- 
ant company,  and  others  who  refused 
payment  of  losses  in  San  Francisco  fire, 
held  not  prejudicial — California  Wine  As- 
sociation v.  Commercial  Union  Fire  Ins.  Co., 
159  Cal.  55,  112  Pac.  858. 

24.     Withdrawal  of  witness,  temporarily. 

— Nothing  is  more  common  than  to  permit 
a  witness  to  be  withdrawn  in  order  to  lay 
proper  foundation  for  admissibility  of  his 
testimony,  and  it  is  as  proper  as  common. 
He  may  be  withdrawn  for  purpose  of  offer- 
ing other  testimony  as  to  dates,  etc.,  to  con- 
nect transaction. — People  v.  Prather,  120 
Cal.  660,  664,  53  Pac.  259. 


§  2045.  DIRECT  AND  CROSS-EXAMINATION  DEFINED.  The  examina- 
tion of  a  witness  by  the  party  producing  him  is  denominated  the  direct  exam- 
ination; the  examination  of  the  same  witness,  upon  the  same  matter,  by  the 
adverse  party,  the  cross-examination.  The  direct  examination  must  be  com- 
pleted before  the  cross-examination  begins,  unless  the  court  otherwise  direct. 

History:     Enacted  March  11,  1872. 

§  2046.  LEADING  QUESTION  DEFINED.  A  question  which  suggests  to 
the  witness  the  answer  which  the  examining  party  desires,  is  denominated  a 
leading  or  suggestive  question.  On  a  direct  examination,  leading  questions  are 
not  allowed,  except  in  the  sound  discretion  of  the  court,  under  special  circum- 
stances, making  it  appear  that  the  interests  of  justice  require  it. 

History:    Enacted  March  11,  1872. 


LEADING  QUESTIONS. 
1-5.  Discretion  of  court. 

_  • 

6-  8.  Same — Abuse  of  discretion. 

9- 11.  Leading    questions  —  Allowable    when 
witness'  vocabulary  is  limited. 

12- 14.  Questions  held  not  to  be  leading. 

15, 16.  Same — What  not  a  leading  question. 

17- 19.  Verdict — Will  not  be  set  aside  and  a 
new  trial  granted,  when. 

1.  Discretion  of  court. — Examination  of 
witness  in  trial  of  cause  Is  matter  com- 
mitted to  sound  discretion  of  court,  and,  in 
exercise  of  that  discretion,  leading  ques- 
tions may  be  permitted  or  denied. — People 
v.  Clary,  72  Cal.  59,  60,   13   Pac.  77. 


A»  to  discretion  of  court  as  to  examlna- 
tlou  of  Witnesses,  see,  ante,  9  2042  and  note 
pars.  51-54;  ante,  §2044  and  note  pars.  3-5; 
post,  9  2048  and  note  pars.  98-108;  Kerr's 
Cyc.  Pen.  Code,  2d  ed.,  9  1321  and  note  par. 
40;  also  note  21  Am.  Dec.  154;  47  Am.  Dec 
84,  85. 


As  to  permitting  leading;  questions  as 
matter  within  discretion  of  trial  court,  aee 

note  17  Ann.  Cas.  840-850. 

2.  The  matter  of  form  of  question  is  in 
discretion  of  trial  court. — People  v.  Fong 
Ah  Sins;,  70  Cal.  8,  12,  11  Pac.  323. 

3.  Leading  questions  may  be  put  to  wit- 
ness by  party  calling;  him,  in  the  discretion 
of  court. — Fox  v.  Fox,  25  Cal.  587,  591;  Peo- 
ple v.  Shem  Ah  Fook,  64  Cal.  380,  382,  1  Pac. 
347;  Morris  v.  Lachman,  68  Cal.   109,  111,  & 


8  204(1 


LEADING  QUESTIONS — DEFINITION   OP. 


[Pt.IV.TH.  IIL 


Pac.  799;  People  v.  Goldenson,  76  Cal.  328, 
349,  19  Pac.  161;  Smithers  v.  Fitch,  82  Cal. 
153,  158,  22  Pac.  935. 

4.  It  Is  within  court's  discretion  to  strike 
out  leading  questions  put  to  party  by  his 
counsel. — Morris  v.  Lac h man,  68  Cal.  109, 
111,  8  Pac.  799;  Pacheco  v.  Judson  Mfg.  Co., 
113  Cal.  541,  646,  48  Pac.  833. 

5.  The  matter  of  allowing  leading  ques- 
tions Is  one  almost  entirely  within  the  con- 
trol of  the  trial  court;  and  the  discretion 
of  the  court  is  not  abused  where  the  testi- 
mony elicited  is,  in  substance,  no  more  than 
a  mere  repetition  of  matter  stated  by  the 
witness  both  on  direct  and  cross-examina- 
tion.— People  v.  Kromphold,  172  Cal.  512,  157 
Pac.  599. 

6.  Same— Abate  of  discretion. — On  trial 
of  charge  of  murder  where  evidence  is  al- 
most entirely  circumstantial  and  there  is 
wide  difference  of  opinion  among  medical 
experts  as  to  cause  of  death,  and  case  is 
one  of  great  difficulty  requiring  unusual 
circumspection  and  utmost  coolness  -  and 
impartiality  in  Its  consideration,  it  is  pre- 
judicial error  for  judge  frequently  to  ques- 
tion witnesses  always  in  interest  of  prose- 
cution and  often  by  putting  questions  which 
are  leading  and  suggestive.  From  such 
conduct  jury  would  be  sure  to  get  im- 
pression that  judge  thought  defendant 
guilty. — People  v.  Bowers,  79  Cal.  415,  417, 
21  Pac.   752. 

7.  It  was  held  not  to  be  an  abuse  of  dis- 
cretion for  court,  in  an  action  brought  by 
plaintiff  to  recover  property  which  he  had 
deeded  to  defendant  during  sickness  thought 
to  be  fatal,  under  Instruction  as  to  the  dis- 
position thereof  after  his  death,  to  permit 
plaintiff  to  propound  leading  questions  to 
witness,  attending  physician  of  plaintiff 
during  his  sickness,  as  to  plaintiff's  con- 
dition during  time  of  his  sickness,  appar- 
ent danger  of  death,  and  as  to  his  use  of 
medicines. — Kyle  v.  Craig,  125  Cal.  107,  112, 
57  Pac.  791. 

8.  Where  nothing  in  the  record  indicates 
abuse  of  such  discretion,  no  prejudicial 
error  will  be  presumed. — Kinney  v.  Mary- 
land Casualty  Co.,  15  Cal.  App..  575,  115 
Pac.  456. 

9.  LeadlnaT  questions— Allowable  whe» 
witness'  vocabulary  Is  limited. — Leading 
questions  may  be  asked  by  district  attorney 
of  his  own  witness  for  purpose  of  remov- 
ing uncertainty  in  her  answer  caused  by 
her  vocabulary  being  limited. — People  v. 
Harlan,  133  Cal.  16,  19,  65  Pac.  9. 

10.  If  it  be  apparent  from  testimony  of 
witness  that  she  is  foreigner,  and  does  not 
speak  English  language  with  fluency,  lead- 
ing questions  may  be  permitted.  Permit- 
ting such  questions  will  not  be  abuse  of 
discretion  by  court  under  such  circum- 
stances, especially  if  witness  has  In  sub- 
stance stated  facts  embodied  in  questions. 
—People  v.  Clary,  72  Cal.  59,  60,  13  Pac.  77. 
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11.  The  asking  of  leading  questions  is 
in  the  discretion  of  the  court,  and  is  per- 
missible where  the  witness  is  slow  of 
comprehension  or  possesses  a  limited  vocab- 
ulary wherewith  to  express  himself. — Cali- 
fornia Wine  Association  v.  Commercial 
Union  F.  Ins.  Co.,  159  Cal.  55,  112  Pac.  858. 

12.  Questions   held   not  to   be   leading;. — 

Question  "Who  did  you  see  watching 
around  the  house?"  (referring  to  house 
where  deceased  was  before  and  when  she 
died)  Is  not  leading  question. — People  v. 
De  Witt,   68   Cal.   584,   586,   10   Pac.   212. 

13.  In  action  involving  issue  whether 
deceased  person  was  of  sound  or  unsound 
mind  where  physician  who  had  attended 
him  during  his  illness  has  testified  de- 
scribing his  ailments,  physical  condition, 
etc.,  question  put  to  such  witness  asking 
him  state  of  decedent's  mind  on  given  date, 
based  upon  the  appearance,  actions,  and 
condition  of  decedent,  and  conversations 
had  with  him  and  witness,  is  not,  in  view 
of  such  previous  testimony,  leading  and 
suggestive. — Wheelock  v.  Godfrey,  100  Cal. 
578,  588,  589,  35  Pac.  317. 

14.  In  action  to  recover  on  indorsed 
promissory  notes,  a  question  addressed  to  a 
witness  as  to  whether  at  the  time  the  notes 
were  delivered  to  him  the  names  were 
written  on  the  back,  Is  not  objectionable 
upon  the  ground  that  It  was  leading  and 
called  for  a  conclusion  of  the  witness. — Pa- 
cific Portland  Cement  Co.  v.  Reinecke,  30 
Cal.   App.    501,   158   Pac.   1041. 

15.  Same— What  not  a  leading;  question. 

— Where,  in  a  prosecution  for  murder,  there 
was  evidence  for  the  people  to  the  effect 
that  defendant  while  the  fight  or  melee 
was  in  progress,  had  gone  a  distance  of 
forty  feet,  and  returned  with  a  baseball 
bat,  with  which  the  killing  was  done,  a 
question  asked  of  a  witness  for  the  defense 
as  to  whether  it  were  possible  for  any  man 
to  have  done  so  without  his  seeing  him, 
was  not  a  leading  question. — People  v. 
Jones.  160  Cal.  366,  117  Pac.  176. 

16.  Question:  "Did  he  have  anything  in 
his  hand?"  asked  of  a  witness  for  prose- 
cution on  trial  for  murder,  is  not  a  leading 
question. — People  v.  Brown,  130  Cal.  591, 
593,  594,  62  Pac.  1072. 

17.  Verdict— -Will  not  be  set  aside  and 
new  trial  granted  for  reason  that  leading 
questions,  although  objected  to,  have  been 
allowed  to  be  put  to  a  witness.  Reason  is 
that  examination  of  witness  in  trial  of  case 
Is  matter  for  sound  discretion  of  trial  court 
which  may,  in  exercise  of  that  judicial  dis- 
cretion, allow  or  disallow  leading  questions. 
A  matter  resting  in  judicial  discretion  is 
not  reviewable  in  appellate  court;  and  it  is 
only  abuse  of  such  discretion  of  which  it 
will  take  cognizance. — Moran  v.  Abbey,  63 
Cal.  56,  58. 


18.     It   is  only   in   very   exceptional   cases 
that  appellate  court  will  declare  trial  court 
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to  have  abused  its  discretion  in  allowing: 
an  attorney  to  ask  leading;  questions.  Mo- 
tives for  act* on  of  trial  court  in  matters 
of  this  kind  are  often  of  character  that 
printed  record  brought  before  appellate 
court  but  poorly  discloses,  and  for  this  rea- 
son alone  a  wide  range  is  given  in  govern- 
ing conduct  of  attorneys  in  examination  of 
witnesses. — People  v.  Brown,  130  Cal.  591. 
593,    594,    62    Pac.    1072. 


19.  It  Is  well  established  rule  in  this 
state  that  allowance  of  leading  questions  is 
in  discretion  of  trial  court  and  that  case 
will  not  be  reversed  on  such  grounds  un- 
less there  is  manifest  abuse  of  discretion. 
—White  v.  White,  82  Cal.  427,  462,  7LR.A. 
799,  23  Pac.  276;  Kyle  v.  Craig,  125  Cal. 
107,  113,  67  Pac.  791;  Casey  v.  Leggett,  125 
Cal.  664,  672,  673,  58  Pac.  264;  People  v.  Nun- 
ley,   142  Cal.  441,  445,  76  Pac.   45. 


§2047.    WHEN  WITNESS  KAY  REFRESH  MEMORY  FROM  NOTES. 

A  witness  is  allowed  to  refresh  his  memory  respecting  a  fact,  by  anything 
written  by  himself,  or  under  his  direction,  at  the  time  when  the  fact  occurred, 
or  immediately  thereafter,  or  at  any  other  time  when  the  fact  was  fresh  in 
his  memory,  and  he  knew  that  the  same  was  correctly  stated  in  the  writing. 
But  in  such  case  the  writing  must  be  produced,  and  may  be  seen  by  the 
adverse  party,  who  may,  if  he  choose,  cross-examine  the  witness  upon  it,  and 
may  read  it  to  the  jury.  So,  also,  a  witness  may  testify  from  such  a  writing, 
though  he  retain  no  recollection  of  the  particular  facts,  but  such  evidence  must 
be  received  with  caution.   . 

History:     Enacted  March  11,  1872. 


MEMORANDUM— REFRESHING 
MEMORY. 

1,  2.  Account-books  —  Admissible     in     evi- 
dence. 

3,4.  Admissibility  as  evidence — Of  papers 
used  to  refresh  memory. 

5.  Same — Effect  of  letters  as  evidence. 

6,  7.  Same  —  Stenographer 's    transcript    of 
testimony. 

8.  Adverse    party    may    read    the    memo- 
randum  to   jury. 
9.  Memoranda — Not  evidence. 

10.  Memorandum  —  Made  under   direction 

of  witness. 

11.  Same — Same — Transcript    of   evidence 

of  witness. 

12, 13.  Same  —  Not  made  under  direction  of 
witness. 

14.  Same  —  Of  settlement  —  Refreshing 

memory  from. 

15.  Motion  to  strike  out — Where  memoran- 

dum does  not  refresh  memory. 

16.  Newspaper  articles — Containing  report 

of  words  spoken. 

17.  Proof  of  character  of  memorandum — 

Preliminary  requirement. 

18, 19.  Purpose  of  reading  from  memorandum. 

20-  23.  Same  —  Witness     may     refresh     his 
memory. 

24.  Same — Same — Appraiser  may  refer  to 

inventory  and  appraisement. 

25.  Same — Same — Bookkeeper    may    refer 

to  his  account-books. 

26.  Same — Same — Depositor  may  refer  to 

his  bank-book. 

27.  Same — Same — Nurse   may   refer   to   a 

record  of  events  kept  by  her. 


28,  29.  Official  reporter  —  May  use  his  short- 
hand notes  to  refresh  his  memory. 

30,  31.  Same — Same — Shorthand  notes  of  pro- 
ceeding of  examination  before  com- 
mitting magistrate. 

32-  34.  Same — Same — May  use  transcript  of 
notes. 

35.  Same — Same — Same — An  unfiled  tran- 

script of  testimony. 

36.  Same — Same — Report   of  trial  in  col- 

lateral proceeding,  where  reporter  is 
dead. 

37.  Same  —  Same  —  Transcript  on  former 

trial. 

38.  Same — Same — Same — Impeaching   wit- 

ness— Stenographic  reporter  may  re- 
fer to  notes. 

39.  Testimony    from   writing  —  Papers   in 

legal  proceeding. 

1.  Account-book*  —  Admissible  In  evi- 
dence.— Conceding  that  an  account-book  is 
admissible  in  evidence  to  prove  an  account 
sued  on,  the  rule  extends  to  such  entries 
only  as  are  proper  subjects  of  a  book 
account. — Batcheller  v.  Whittier,  12  Cal. 
App.  262,  267,  107  Pac.  141. 

2.  In  an  action  for  attorney's  fees,  an 
entry  as  follows:  "Agreed  fee  to  be  one- 
half"  in  a  book  purporting  to  be  a  book 
of  account  is  not  admissible — it  not  being 
a  proper  subject  of  a  book-account. — Batch- 
eller v.  Whittier,  12  Cal.  App.  262,  267, 
107  Pac.  141. 

3.  Admissibility  as  evidence  Of  papers 
used  to  refresh  memory. — General  rule  with 
reference  to  admissibility  of  papers  used  to 
refresh  memory  of  witness  is  stated  by 
Cowen  &  Hill  in  their  notes  to  Phillips  on 
Evidence  as  follows:  "He  will  not   be  per- 
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mltted  to  read  his  notes  or  memoranda 
to  jury,  nor  can  they  be  permitted  as  evi- 
dence to  Jury  in  any  sense"  (1  Phil.  Ev.  4 
Am.  Ed.  586,  note  170).  This  rule  seems  to 
be  embodied  in  this  code.  After  providing: 
that  adverse  party  may  read  memoranda 
to  jury,  it  has  following;:  "So  also  a  wit- 
ness 'may  testify  from*  such  writing;,  though 
he  retain  no  recollection  of  particular 
facts."— Reid  v.  Reid,  73  Cal.  206,  209,  14 
Pac.  781. 

4.  In  an  action  to  quiet  title  while  maps 
and  reports  of  commissioners  in  street 
opening;  proceedings  may  be  used  as  mem- 
oranda to  refresh  the  memory  of  a  witness, 
under  the  provisions  of  the  above  section, 
they  are  not  admissible  as  independent 
evidence  on  a  question  of  boundary  in  such 
action. — Marcone  v.  Dowell,  178  Cal.  396, 
173  Pac.  465,  following;  the  doctrine  in 
Baum  v.  Reay,  96  Cal.  462,  465,  29  Pac.  117, 
31  Pac.  561;  Estate  of  Flint,  100  Cal.  391, 
399,  34  Pac.  863;  Estate  of  Benton,  131  Cal. 
472,  480,  63  Pac.  776. 

6.     Same— Effect  of  letter*  as  evidence. — 

Letters  admitted  for  the  purpose  of  refresh- 
ing the  memory  of  a  witness  may  be  treated 
as  evidence  by  the  other  party  but  not  by 
the  party  using;  it. — Estate  of  De  Laveaga." 
165   Cal.   607,   133  Pac.   307. 

6.  Same— Stenographer'*  transcript  of 
testimony  given  by  party  In  prior  action 
and  certified  to  by  him  as  being\ correct  is 
not  admissible  as  evidence,  in  subsequent 
action,  as  to  what  was  said  by  party  on 
former  trial.  It  can,  at  most,  be  used  to 
refresh  memory  of  stenographer  when  he  is 
produced  as  witness  at  such  trial. — Reid  v. 
Reid,  73  Cal.  206,  209,  14  Pac.  781. 

As  to  dfflcial  stenographer's  note*,  and 
their  owe  to  refresh  memory,  see  pars.  28- 
39,  this  note. 

A*  to  u*e  of  reporter'*  note*  a*  evidence 
of  former  testimony,  see,  ante,  S  273  and 
note;  note  81  Am.  St.'Rep.  358-368. 

7.  Whether  it  is  error  for  district  attor- 
ney to  read  from  testimony  of  witness 
given  at  preliminary  examination  for  pur- 
pose of  refreshing  witness'  memory  was 
not  decided  in  case  where  passages  read 
to  witness  could  not  have  prejudiced  ac- 
cused.—People  v.  Majoine,  144  Cal.  303,  304, 
77   Pac.   952. 

8.  Adverse  party  may  read  the  memo- 
rnndam  to  Jury.— Reid  v.  Reid.  73  Cal.  206, 
209,   14   Pac.   781. 

0.  Memoranda  —  Not  evidence. --Memo- 
randa made  by  a  witness  at  most  can  only 
be  used  by  him  for  the  purpose  of  refresh- 
ing a  tardy  memory  to  enable  him  to  tes- 
tify, the  opposite  party  having  the  right  as 
a  part  of  the  cross-examination  to  read  it 
to  the  jury,  but  the  witness  will  not  be 
permitted  to  read  his  notes  or  memo- 
randa to  the  jury,  nor  can  they  be  admit- 
ted as  evidence  to  the  jury  in  any  sense.— 
People   v.  Lanterman,   9   Cal.   App.   674,   684, 

100    rue.    720. 

3< 


10.  Memoranda**— Made  nnder  direction 
of  wltnea*. — Although  memorandum  be  not 
made  at  time  occurrences  took  place,  nor 
by  witness  himself,  if  made  under  his 
direction  at  any  time  when  fact  was  fresh 
in  his  memory,  it  is  proper  to  allow  him 
to  refresh  his  memory  by  it. — Paige  v.  Car- 
ter, 64  Cal.  489,  490,  2  Pac.  260;  People  v. 
Brown,  3  Cal.  App.  178,  84  Pac.  670. 


11.  Same— Same— Transcript  of  evidence 
of  witness  made  by  an  official  reporter  who 
took  down  testimony  in  shorthand  notes 
may,  when  properly  certified,  be  regarded 
as  private  memorandum  of  witness  which 
he  may  use  for  purpose  of  refreshing  his 
memory. — People  v.  Durrant,  116  Cal.  179, 
213,  48  Pac.  75;  People  v.  McFarlane.  138 
Cal.  481,  488,  61  L.  R.  A.  245,  71  Pac.  568. 
72   Pac.   48. 

12.  Same— Not  made  nnder  direction  of 
witness. — Cashier  of  bank  who  does  not 
profess  to  have  at  any  time  personal  knowl- 
edge of  matters  recorded  in  books  of  bank 
can  not  testify  from  such  books.  Such 
evidence  would  be  merely  hearsay. — Ah 
Tong  v.  Earle  Pruit  Co.,  112  Cal.  679,  682. 
45  Pac.  7. 

13.  Plaintiff  can  '  not  testify  from  his 
books  of  account  concerning  goods  sold  to 
defendant  when  he  did  not  personally  sell 
such  goods;  but  If  account-books  are  in  evi- 
dence, such  manner  of  testifying  can  not 
constitute  prejudicial  error.— Carroll  v. 
Storck,   57  Cal.   366,  367. 

14.  Same  —  Of  settlement  —  Refreshlna- 
memory  from. — While  under  the  provisions 
of  the  above  section  a  witness  may  refresh 
his  memory  respecting  a  fact  by  anything 
written  by  himself,  or  under  his  direction, 
at  the  time  when  the  fact  occurred,  or  im- 
mediately thereafter,  or  at  any  other  time 
when  the  fact  was  fresh  in  his  memory, 
the  section  does  not  authorize  the  introduc- 
tion in  evidence  of  memoranda  in  corrobo- 
ration of  what  a  witness  had  testified  to 
without  resort  to  the  memoranda. — People 
v.   Allen,  37   Cal.  App.   180,   174   Pac.   374. 

15.  Motion  to  strike  out — Where  memo- 
randum does  not  refresh  memory. — Where 
contents  of  transcript  of  testimony  of  wit- 
ness given  at  former  trial  is  introduced  as 
evidence  under  guise  of  refreshing  memory 
of  witness,  but  it  appears  that  reference 
to  such  transcript  did  not  in  fact  refresh 
memory  of  witness  as  to  most  of  facts 
testified  to,  motion  to  strike  out  such  im- 
proper evidence  should  be  addressed  to  par- 
ticular part  concerning  which  reference 
failed  to  refresh  witness'  memory,  and 
should  not  be  addressed  to  entire  testimony 
of  witness.  If  not  so  limited,  the  motion  is 
properly  overruled. — People  v.  McFarlane, 
138  Cal.  481,  487,  490,  61  L  R.  A.  245,  71 
Pac.  568.  72  Pac.  48. 

16.  Newspaper  articles— Containing-  re- 
port  of  words  spoken  Inadmissible  in  ac- 
tion for  slander,  but  reporter  who  wrote 
same  may  refresh  his  memory  from  mem- 
oranda made   by  himself  and  testify  as    to 
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the  words  so  spoken  from  memory. — Car- 
penter v.  Ashley,  16  Cal.  App.  307,  116  Pac. 
983. 

17.  Proof  of  character  of  memorandum 
—-Preliminary  requirement. — Ruling:  of  court 
refusing  to  allow  witness  to  refresh  his 
memory  from  an  affidavit  before  that  time 
sworn  to  and  subscribed  by  him  ex  parte  is 
correct  where  party  offering:  such  witness 
does  not  include  in  offer  made  by  counsel 
proof  that  witness  had  written  affidavit,  or 
that  it  had  been  done  under  his  direction, 
or  at  time  facts  occurred,  or  immediately 
thereafter,  or  at  any  other  time  when  facts 
were  fresh  in  his  memory,  and  that  he 
knew  same  were  correctly  stated  in  writ- 
ing:.— Morris  v.  Lachman,  68  Cal.  109,  111, 
8   Pac.  799. 

18.  Purpose  of  reading:  from  memoran- 
dum made  by  witness,  or  under  his  direc- 
tion, is  to  refresh  his  memory  so  as  to 
enable  him  to  testify  from  his  refreshed 
recollection,  and  not  to  get  before  jury 
written  memorandum. — People  v.  McFar- 
lane,  138  Cal.  481,  488,  61  L.  R.  A.  245,  71 
Pac.  568,  72  Pac.  48;  People  v.  Brown,  3 
Cal.  App.  178,  84  Pac.  670. 

19.  When  witness  called  by  party  fails 
to  testify  to  matters  previously  within  his 
recollection,  or  gives  evidence  in  apparent 
variance  with  that  formerly  given,  it  is  not 
incumbent  upon  party  producing  witness  to 
wait  for  assaults  of  cross-examination  to 
expose  seeming  inconsistencies  and  discrep- 
ancies. While  he  may  not  impeach  his  wit- 
ness (saving  only  upon  exceptional  circum- 
stances), he  may  with  propriety  refresh  his 
recollection,  to  end  that  witness  and  his 
present  evidence  may  both  be  put  fairly  In 
their  proper  light  before  jury. — People  v. 
Durrant.  116  Cal.  179,  214,  48  Pac.  75. 


20.  Same— Witness*  may  refresh  his 
memory  as  to  statement  made  by  defend- 
ant by  referring  to  written  memorandum 
taken  down  by  him  soon  after  time  of 
statement. — People  v.  Messersmlth,  61  Cal. 
As,  249. 

21.  Witness  in  testifying  to  statements 
made  by  defendant  may  be  permitted  to  re- 
fresh his  memory  from  written  memo- 
randum made  by  him  at  time  statements 
were  made. — People  v.  Cotta,  49  Cal.  166, 
170;  People  v.  Le  Roy,  65  Cal.  613,  614,  4 
Pac.    649. 

22.  Or  made  by  another  under  his  direc- 
tion and  he  knew  the  matter  was  correctly 
stated  in  the  writing. — People  v.  Brown,  3 
Cal.    App.    178,    84   Pac.    670. 

23.  Or  from  copy  of  original  which  he 
has  in  his  hands,  which  he  has  compared 
and  swears  it  is  an  exact  copy  of  the  origi- 
nal memorandum. — People  v.  Brown,  3  Cal. 
App.    178,   84    Pac.   670. 

24.  Same— Same— -Appraiser  may  refer  to 
Inventory  and  appraisement. — The  ap- 
praiser of  estate  of  deceased  person  In 
whose  handwriting  an  inventory  and  ap- 
praisement is  made  may,  when  subsequently 


testifying  as  witness  In  an  ejectment  suit 
concerning  land  included  in  such  inven- 
tory and  appraisement,  in  relation  to  con- 
dition of  such  land  as  to  adverse  posses- 
sion at  time  of  making  appraisement,  refer 
to  such  inventory  and  appraisement  for 
purpose  of  refreshing  his  memory  as  to 
things  therein  stated  pertinent  to  case.  But 
such  inventory  is  not  itself  competent  evi- 
dence to  prove  facts  stated  therein. — Baum 
v.  Reay,  96  Cal.  462,  465,  29  Pac.  117. 


ly   refer 

to  his  account-books* — Witness  who  is  de- 
fendant's bookkeeper  may  refer  to  defend- 
ant's books  to  refresh  his  memory  with 
regard  to  the  plaintiffs  account. — Tread- 
well  v.  Wells,  4  Cal.  260,  263. 

29.  Same— Same— Depositor  may  refer 
to  his  bank-book. — In  an  action  against 
stockholders  of  bank,  by  depositor,  for 
balance  due,  depositor,  when  testifying  as 
witness,  may  refresh  his  memory  by  look- 
ing at  his  bank-book,  where  his  testimony 
shows  that  all  entries  on  the  left-hand  page, 
which  showed  date  and  amount  of  «jach 
deposit  made  by  him  In  bank,  were  made 
by  teller  of  bank  when  moneys  were  depos- 
ited, In  presence  of  depositor,  and  were  cor- 
rect, and  that  all  entries  on  right-Hand 
page,  which  page  showed  amount  of  each 
check  paid  by  bank  and  number  of  checks 
returned  and  balance  which  remained  due 
and  unpaid  to  depositor  on  each  occasion 
when  balances  were  struck,  were  made  by 
clerk  of  bank  when  books  were  handed  In 
by  depositor  from  time  to  time  to  be  bal- 
anced; that  on  such  occasions  when  he 
received  back  his  books  he  verified  entries 
made  by  comparing  them  with  his  own  ac- 
counts, and  In  every  instance  found  them 
correct;  and  that  he  knew  of  his  own 
knowledge  that  balance  shown  by  book 
was  correct  amount  due  him.  The  entries 
of  his  deposits  were  made  in  presence  of 
witness  and  under  his  direction,  and  he 
knew  at  time  that  they  were  correct;  and 
entries  of  amounts  drawn  out  were  clearly 
made  under  direction  of  witness,  for  he 
handed  in  his  book  to  have  such  entries 
made  and  balance  struck;  and  when  book 
was  returned  to  him  he  checked  it  up  from 
his  own  books  and  knew  that  balance 
stated  was  correct.  This  was  at  time  when 
matter  was  fresh  in  his  memory  and  when 
he  knew  that  same  was  correctly  stated. 
Such  case  comes  fairly  within  the  rules 
declared  by  the  code. — McGowan  v.  Mc- 
Donald, 111   Cal.  57,  69,  43  Pac.   418. 


27.  .  Same— Same— None  may  refer  to  a 
record  of  events  kept  by  her  for  purpose 
of  refreshing  her  memory  as  to  events 
transpiring  at  sick  bed  while  she  was  pres- 
ent, but  such  record  itself  is  not  admis- 
sible in  evidence. — Estate  of  Flint,  100  Cal. 
391,   399,   34   Pac.   863. 

28.  Official  reporter— .May  use  his  short- 
hand   notes    to    refresh    his   memory    as    to 

testimony  of  witness  given  on  former  trial, 
where  testimony  of  such  witness  is  admis- 
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sible,  reporter  having  stated  under  oath 
that  he  heard  witness  teat  if  y  and  that  If 
permitted  to  refresh  his  memory  by  read- 
ing such  notes  he  could  then  from  his  rec- 
ollection of  witness*  former  evidence  state 
what  he  had  then  sworn  to.  He  may  read 
his  testimony  by  question  and  answer.  This 
is  not  allowing:  testimony  of  witness  in 
shorthand  to  be  read  as  deposition,  but  is 
permitting  reporter  who  can  recollect  tes- 
timony given  on  former  trial  to  state  from 
such  recollection,  refreshed  by  reading:  of 
shorthand  notes,  what  such  witness  had 
formerly  sworn  to  in  reporter's  hearing. — 
Watrous  v.  Cunningham,  71  Cal.  30,  34,  11 
Pac.  811. 

29.  Shorthand  reporter  when  testifying 
at  trial  regarding  statements  made  by  de- 
fendant before  grand  jury  may  read  from 
her  notes  of  his  evidence  taken  at  that 
time  for  purpose  of  refreshing  her  recol- 
lection.— People  v.  Sexton,  132  Cal.  37,  39, 
64   Pac.   107. 


SO.  Same—  Same*— Shorthand  notes  of 
proceeding:  of  examination  before  commit- 
ting; magistrate  which  are  not  properly  cer- 
tified are  not  admissible  as  evidence,  but 
reporter,  if  placed  on  stand  as  witness,  may 
refresh  his  memory  by  referring  to  such 
notes,  and  then  testify  as  to  what  occurred 
at  examination. — People  v.  Carty,  77  Cal. 
213,   216,  19   Pac.   490. 

As  to  stenographer,  when  witness,  refresh- 
ing memory  by   use  of  stenographic  notes, 

see  note  81  Am.  St.  Rep.  364. 

31.  A   phonographic   reporter   who   acted 
at  the  preliminary   hearing,  may  to  enable* 
him  to  answer  questions,  refresh  his  mem- 
ory from  his  notes  taken  at  the  preliminary 
hearing. — People  v.  Ferrara,  31  Cal.  App.  1, 

159   Pac.   621. 

• 

32.  Same— Same— May  use  transcript  of 
notes. — In  criminal  prosecution  for  perjury, 
for  purpose  Of  showing  testimony  given  at 
trial  at  which  alleged  perjury  was  commit- 
ted, official  stenographer  of  court  where 
such  trial  was  held  may  testify  from  his 
transcript  of  notes  of  such  testimony,  if  he 
testifies  that  he  had  taken  such  notes  and 
that  they  are  correct.  In  such  a  case  his 
testimony,  when  he  thus  refreshes  his  mem- 
ory, is  proper  evidence,  regardless  of  fact 
whether  or  not  certified  transcript  of  his 
notes  would,  as  an  independent  document, 
have  been  admissible.  He  is,  of  course,  sub- 
ject to  cross-examination. — People  v.  Lorn 
You,    97   Cal.   224,   227,   32   Pac.    11. 

33.  Shorthand  reporter  who  has  taken 
testimony  of  witness  upon  taking  of  his 
deposition  may,  where  such  witness  is  party 
to  action  and  where  such  deposition  can 
not  be  used  because  not  completed  by  sig- 
nature of  witness,  testify  at  trial  as  to 
statements  made  by  such  party  at  taking 
of  deposition,  using  transcription  of  such 
notes,  transcription  being  made  by  himself, 
for  purpose  of  refreshing  his  memory,  and 
may  read  contents  of  writing  to  court.  The 
statements  of  party   pertaining  to  subject- 


matter  of  action  wherever  and  and  when- 
ever made  would  be  competent  evidence 
against  him.  The  fact  that  reporter  has 
no  definite  and  well-defined  recollection  of 
statements  so  made,  after  he  has  refreshed 
his  recollection  as  far  as  possible  from 
writing,  is  immaterial.  It  was  contended 
by  appellant  that  reporter's  original  notes 
are  basis  from  which  he  should  have  been 
required  to  refresh  his  recollection,  but  as 
such  objection  had  not  been  brought  to 
attention  of  trial  court  it  was  not  consid- 
ered by  appellate  court.  The  latter  how- 
ever stated  that  it  did  not  intimate  that 
there  was  any  merit  in  point. — Burbank  v. 
Dennis,  101  Cal.  90,  104,  105,  35  Pac  444. 

34.  Shorthand  reporter  may  refer  to 
transcription  of  his  shorthand  notes  made 
at  time  statements  testified  to  were  made 
by  defendant. — People  v.  Ammerman,  118 
Cal.  23,  32.  50  Pac.  15. 

85.  Same — Same— Same— An  angled  tran- 
script of  testimony  of  witness  given  in 
former  proceeding  is  but  private  memoran- 
dum, and  can  not  be  received  in  evidence. 
If  declarations  of  such  witness  are  compe- 
tent and  admissible  evidence,  they  may  be 
placed  before  Jury  by  oral  testimony  of 
reporter  who  heard  them,  and  his  recollec- 
tion as  to  testimony  be  refreshed  from  his 
notes  taken  at  the  time. — Benton  v.  Benton, 
131  Cal.  472,  480,  63  Pac.  776. 

3*.  Same— Same — Report  of  trial  tn  col- 
lateral proceeding*,  where  reporter  is  dead. 

— The  district  attorney  who  directed  the  re- 
porter to  take  down  certain  words  used  at 
the  trial  may  testify  to  the  words  from 
memory,  using  the  report  to  refresh  his 
memory,  but  the  report  Itself  is  inadmis- 
sible.— Carpenter  v.  Ashley,  16  Cal.  App.  309, 
116   Pac.   983. 


ST.  Same — Same— Transcript  on  former 
trial. — Witness  may  read  his  testimony 
given  upon  a  former  trial  for  the  purpose 
of  refreshing  his  memory.  Such  a  tran- 
script may  at  least  be  regarded  as  a  pri- 
vate memorandum. — People  v.  Islar,  8  Cal. 
App.  600.  606,  97  Pac.  685. 

38.  Same — Same— Same— Impeaching-  wit- 
ness— Stenographic  reporter  may  refer  to 
notes. — In  a  prosecution  for  murder  where 
the  defense  seeks  to  impeach  the  opinion- 
evidence  of  a  witness  for  the  state  as  to 
the  length  of  time  the  odor  of  burnt  pow- 
der could  be  detected  in  a  discharged  wea- 
pon, by  showing  that  the  witness  testified 
differently  in  another  action,  the  court  re- 
porter who  took  down  the  testimony  in 
such  other  action,  is  a  proper  witness  as 
to  such  testimony,  and  has  the  right  to  re- 
fer to  the  stenographic  notes  of  the  testi- 
mony at  such  other  trial  to  refresh  his 
recollection. — People  v.  Vogel,  36  Cal.  App. 
216,  171  Pac.  978,  following  the  doctrine  in 
People  v.  Ammerman,  118  Cal.  23,  50  Pac. 
15;  People  v.  Sexton,  132  Cal.  37.  64  Pac.  107. 

39.  Testimony  from  writing;— Papers  In 
legal  proceed  In*-.  —  That  portion  of  the 
above    section    which   provides    that   a   wlt- 
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neas  may  testify  from  a  writing:,  though  he 
retain  no  recollection  of  the  particular 
facts,  la  mandatory,  hence,  where  an  at- 
torney who  had  prepared  a  bill  of  excep- 
tions in  another  case  and  had  an  original 
recollection  from  his  insight  Into  the  case, 


but  depended  largely  upon  the  transcript 
he  was  properly  permitted  to  read  from  the 
bill,  using  its  contents  to  refresh  his  mem- 
ory respecting  what  purported  to  be  the  tes- 
tator's testimony  in  an  action. — Estate  of 
Moore,  180  Cal.  570,  584,  182  Pac.  285. 


§  2048.  CROSS-EXAMINATION,  AS  TO  WHAT.  The  opposite  party  may 
cross-examine  the  witness  as  to  any  facts  stated  in  his  direct  examination  or 
connected  therewith,  and  in  so  doing  may  put  leading  questions,  but  if  he 
examine  him  as  to  other  matters,  such  examination  is  to  be  subject  to  the  same 
rules  as  a  direct  examination. 

History:    Enacted  March  11,  1872. 
CROSS-EXAMINATION.      • 

1.  Answers — Must  be  responsive. 

2.  Same — Objection  to  unresponsive  an- 


51.  Same — Same — Matters  of  recorfl. 

52, 53.  Same — Same — Bight   of   witness    to 
explain. 


swer  waived,  how. 

3.  Argumentative  questions. 

4.  Basis  of  motion  to  strike  out  direct 

evidence. 

5, 6.  Collateral    matters   can    not   be   in- 
quired into. 

7- 10.  Same  —  Answers  given  on  cross- 
examination  as  to  collateral  mat- 
ters, are  conclusive  upon  party 
asking  questions. 

11.  Same — Same — Exception,  when  mat- 
ter relates  to  conduct  in  case. 

12, 13.  Competency  of  witness — Tested  by 
cross-examination . 

14, 15.  Same — After  cross-examination  it  is 
too  late  to  object  to  competency. 

16.  Same  —  Answer   of   witness   conclu- 

sive. 

17.  Same  —  Before    witness   testifies    to 

facts  in  case. 

18-20.  Same — Medical  expert  may  be  ques- 
tioned concerning  medical  books, 
when. 

21.  Same — Hypothetical  questions. 

22.  Confidential  communications  —  Can 

not  be  elicited. 

23.  Same  —  Same  —  Unless  privilege  be 

waived. 

24-  31.  Credibility  of  witness  —  May  be 
tested  by  cross-examination. 

32.  Same — Accuracy. 

33.  Same — Animus. 
34-38.  Same — Bias. 

39.  Same — Same — Attempt  to  bribe  wit- 

nesses. 

40.  Same — Same  —  Partiality  in  giving 

information  to  parties. 

41.  Same  —  Same  —  Violence     done     to 

party. 

42-  48.  Same — Contradictory   statements. 

49.  Same — Same — Admissions  of  party. 

50.  Same — Same — Laying  foundation  to 

contradict  witness. 


54.  Same — Failure  to  testify  at  former 
trial. 

55-58.  Same— Hostility. 

59,  60.  Same— Same— Degree  of  hostility  is 
important. 

61.  Same  —  Immorality,  particular  acts 
of. 

62-66.  Same— Interest. 

67-69.  Same— Knowledge. 

70,71.  Same — Same — As  to  reputation. 

72.  Same — Malice. 
73-  75.  Same — Memory  of  witness. 

76.  Same — Names  assumed  by  witness. 

77.  Same— Prejudice. 

78-  81.  Same — Relations  of  witness  to  party. 

82.  Same — Same — Fraternal. 

83.  Same — Same  —  Independent  transac- 

tions can  not  be  inquired  into. 
84-  87.  Same — Retaining   counsel   in   cause, 
when  witness  not  party. 

88-  90.  Same — Scope  of  examination  as  to 
credibility. 

91-94.  Same— Truthfulness. 

95.  Same — Value  of  opinions. 

96.  Degree  of  latitude  allowed. 

97.  Deposition  taken  prior  to  a  former 

trial  of  same  action — May  be  used 
in  cross-examining  plaintiff. 

98- 103.  Discretion   of   trial   court — In   gen- 
eral. 

104.  Same — In  criminal  causes. 

105- 107.  Same— Review  of  abuse   of  discre- 
tion. 

108.  Same — As  to  relaxing  rules  to  pro- 

mote justice. 

109.  Same  — Each   of    parties,    although 

numerous,  may  cross-examine. 
110- 112.  Error  in  excluding  questions — Cured 

by  subsequent  testimony. 
113.  Same  —  Subsequent   testimony  must 

fully  cover  excluded  questions. 
114-117.  Hypothetical  questions— Propounded 

to  expert  witnesses. 
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118, 119.  Impeachment  of  witness  —  Laying 
foundation  for  by  cross-examina- 
tion. 

120.  Same  —  On    cross-examination — Pre- 

vious   inconsistent    statements  — 
*      Foundation   unnecessary. 

121.  Improper  when — In  general. 

122.  Same — But  without  prejudice,  when. 

123.  Instruments  in  writing — Referred  to 

by  witness,  may  be  introduced. 

124- 126.  Objection  to  question  on  cross- 
examination —  Must  be  raised  at 
trial. 

127.  Of  defendant — In  general. 

128.  On  minor  and  immaterial  matter — 

Is  permissible  for  the  purpose  of 
testing. 

129.  Privilege  of  witness — In  general. 

130.  Same — Party  as  witness. 

131, 132.  Question  assuming  facts — Improper. 

133, 134.  Reversal  for  error  in  rulings  relating 
to  cross-examination. 

135.  Same — Error  must  affirmatively  ap- 
pear in  appeal  record. 

136- 139.  Same  —  Errors  not  prejudicial  are 
disregarded. 

140- 143.  Same  —  Injury  presumed  to  result 
from  error. 

144.  Restriction  of — In  general. 

145.  Right  of  cross-examination. 

146.  Same — Explanation   of   direct   testi- 

mony. 

147, 148.  Same — Object  of  cross-examination. 

149.  Rulings  sustaining  objections. 

150- 153.  Scope  of  cross-examination — In  gen- 
eral. 

154.  Same  —  Conduct    inconsistent    with 

direct  testimony. 

155.  Same — Defendant  in  criminal   case. 

156-158.  Same  —  Defense  can  not  be  intro- 
duced by. 

159.  Same  —  Same  —  Except  where  both 
sides  founded  on  same  facts. 

160- 171.  Same  —  Instances  of  proper  cross- 
examination. 

172- 179.  Same — Must  relate  to  examination 
in  chief. 

180, 181.  Same — Same — Free  range  should  be 
t  allowed  within  proper  limits. 

182- 193.  Same — Same — Instances  of  improper 
examination. 

194.  Same — Must   relate   to   issues  made 

by  pleadings. 

195.  Same — Relations  of  parties  may  be 

shown. 

196- 198.  Same — Whole  of  conversation  testi- 
fied to  may  be  drawn  out. 

199.  Same — Witness'   manner  of  testify- 

ing at  former  trial. 

200.  To  test  memory — Discretion  of  court 

to  limit. 


As  to  cross-examination,  see,  also,  ante, 
S  2042,  note  pars.  24-50;  post,  8  2065,  note 
pars.  31-35. 

As  to  llmltins;  cross-examination  of  wit- 
ness   to    scope    of    direct    examination,    see 

note,  17  Ann.  Cas.  4-27. 


1.     Answers— Must    be    responsive, — It    is 

not  error  for  court  to  strike  out  portions  of 
answer  given  on  cross-examination  which 
are  not  responsive  to  questions.  While  rule 
may  be  somewhat  stringent  as  to  conclud- 
ing party  by  answer  of  his  own  witnesses 
In  general  response  to  question,  or  binding 
him  by  irrelevant  answers  to  irrelevant 
questions,  still  it  never  has  been  held,  or 
should  be,  that  party  Is  bound  by  irrespon- 
sive answers  of  his  adversary's  witness. — 
Estate  of  McKenna,  143  Cal.  580,  587,  77 
Pac.  461. 


As    to    duty    of    witn 

post,  (  2065  and  note. 
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to    answer,    see. 


&  Same— Objection  to  weapons  I  ve  an- 
swer waived,  how. — Where  witness  makes 
an  answer  that  is  not  responsive  to  ques- 
tion asked  him  on  cross-examination,  and 
party  conducting  cross-examination,  with- 
out making  any  objection  to  this  answer, 
continues  his  cross-examination  upon  sub- 
ject of  such  answer,  he  can  not  afterwards 
ask  to  have  it  stricken  out  as  unrespon- 
sive. He  is  not  at  liberty  to  seek  to  over- 
come answer  by  further  questions,  and 
if  he  fails  therein,  then  ask  to  have  it 
stricken  out  of  evidence. — People  v.  My- 
ring,  144  Cal.  351,  355,  77  Pac.  975. 

3.  Argumentative     qnestlon*.  —  Question 
•"How   is   it   that   you   can   recollect   a   date 

so  long  ago  tes  that,  and  you  can  not  re- 
member the  day  of  the  week?"  asked  of  a 
witness  who  had  already  testified  on  cross- 
examination  fixing  day  of  an  occurrence 
and  that  she  did  not  know  what  day  of 
week  it  occurred,  is  improper  cross-exami- 
nation, as  it  does  not  call  for  a  fact,  but 
for  an  argument  in  answer  to  argument 
contained  in  question. — People  v.  Harlan 
133  Cal.  16,  21,  65  Pac.  9. 

4.  Basis  of  motion  to  strike  oat  direct 
evidence. — Pacts  brought  out  upon  cross- 
examination  may  form  basis  of  motion  to 
strike  out  testimony  given  by  witness  upon 
his  direct  examination  where  such  fact* 
were  not  patent  at  time  that  objectionable 
testimony  was  given,  and  for  which  reason 
court  had  overruled  objection  when  made 
on  direct  examination.— White  v.  Spreckels 
76  Cal.  610,  613,  614,  17  Pac.  715. 

5.  Collateral  matters  can  not  be  inquired 
into. — In  reply  to  question  of  district  at- 
torney witness  replied  that  she  was  never 
on  stand  as  witness  but  once  before,  and 
that  then  she  was  very  much  excited. 
Counsel  for  defense,  on  cross-examination, 
inquired  what  she  had  been  called  to  tes- 
tify to,  to  which  question  objection  was 
sustained.  Held  that  there  was  no  error 
as  question  re/erred  to  matter  entirely  im- 
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material. — People  v.  De  Witt,  68  Cal.  584, 
585.  10  Pac.  212. 

See,   post,    9  2052   and   note  pars.    102-104. 

As  to  cross-examination  concerning  col- 
lateral matters,  see  note  82  Am.  St.  Rep.  50. 

As  to  curtalllBjr  cross-examinaton  on  Im- 
material matters,  see,  ante,  §  2042  and  note. 

6.  Witness  can  not  be  cross-examined  as 
to  any  fact  which  is  collateral  and  irrele- 
vant to  issue  for  purpose  of  eliciting  some- 
thing to  be  contradicted  by  other  evidence, 
and,  if  he  should  deny  It,  thereby  to  dis- 
credit his  testimony. — People  v.  Chin  Mook 
Sow.  61  Cal.  597,  600;  People  v.  McKeller, 
53  Cal.  65,  66;  People  v.  Bell,  53  Cal.  119, 
120;  Pierce  v.  Schaden,  59  Cal.  640;  People 
v.  Dye,  76  Cal.  108,  112,  16  Pac.  637;  Evans 
v.  De  Lay,  81  Cal.  108.  106.  22  Pac.  408;  Peo- 
ple v.  Tiley,  84  Cal.  651,  663,  24  Pac.  290; 
Jones  v.  Duchow,  87  Cal.  109,  111,  23  Pac. 
371,  25  Pac.  256;  Buckley  v.  Silverberg,  113, 
Cal.  673,  680,  681,  45  Pac.  804;  Trabing  v. 
California  Nav.  ft  Imp.  Co.,  121  Cal.  137,  144, 
146,  53  Pac.  644. 

7.  Same— Answers  given  on  cross-exami- 
nation as  to  collateral  matters,  are  con- 
clusive   upon    party    asking:    questions. — As 

to  such  matters  witness  can  not  be  contra- 
dicted or  Impeached  by  party  who  asked 
question. — Redington  v.  Pacific  Pos.  C.  Co., 
107  Cal.  317,  327,  48  Am.  St.  Rep.  142,  40 
Pac.   432. 

See,  also,  cases  cited  under  preceding: 
paragraph;  also  People  v.  Webb,  70  Cal. 
120,  121.  11  Pac.  509. 

As  to  answers  concerninjr  collateral  facts 
being:  conclusive,  see  note  79  Am.  Dec.  699. 

As  to  extent  of  inquiry  on  collateral  and 
Irrelevant  matters  for  purpose  of  discredit- 
ing witness,  see  note  88  Am.  Dec.  321. 

As  to  Immorality  of  witness*  see  par.  61, 
note;   post,  8  2051   and  note  pars.  107-114. 

8.  Independent,  specific  acts  of  immoral- 
ity may  not  be  shown  upon  cross-examina- 
tion of  witness  himself.  Those  cases  which 
go  length  of  holding  that  such  an  examina- 
tion of  witness  may  be  gone  into  on  cross- 
examination  still  declare  thai  answer  of 
witness  is  final  and  conclusive  and  its  truth- 
fulness beyond  all  attack  by  independent 
evidence. — Estate  of  James,  124  Cal.  653, 
657.  57  Pac.  578,  1008;  People  v.  Crandall, 
125  Cal.  129,  135,  57  Pac.  785;  Estate  of  Kas- 
s on,  127  Cal.  496,  506,  59  Pac.  950. 

9.  In  other  states  there  is  apparently 
conflict  of  decisions  upon  subject  of  asking 
witness  on  cross-examination  questions 
concerning  collateral  matters  which,  if  an- 
swered affirmatively,  would  disgrace  and 
degrade  witness.  But  while  there  is  con- 
troversy as  to  whether  such  questions  can 
be  permitted,  there  Is  no  difference  in  hold- 
ing that  when  allowed  answer  of  witness 
must  be  accepted  as  conclusive.  In  asking 
such  questions  questioner  takes  that  risk, 
and  justly  so,  because  under  rules  of  evi- 
dence no  other  witness  can  be  allowed  to 
testify      upon      subject.        Neither'     witness 


whose  character  is  assailed,  nor  party  the 
value  of  whose  evidence  is  sought  to  be 
discredited,  can  sustain  witness  on  those 
points  by  other  witnesses.  The  only  evi- 
dence, therefore,  which  is  allowed  must  be 
conclusive  and  should  be  taken  in  good 
faith  as  true. — People  v.  Crandall,  125  Cal. 
129,*  134,  135,  57   Pac.  785. 

10.  Temple,  J.,  dissented  and  stated  that 
he  did  not  agree  that  questions  irrelevant 
to  issues  in  case,  or  asked  for  purpose  of 
discrediting  witness,  can  never,  in  discre- 
tion of  trial  judge,  be  asked  of  witness,  say- 
ing: "It  is  said  that  sections  2051,  2052, 
post,  prohibit  such  evidence.  In  express 
terms  these  sections  certainly  do  not.  It 
is  stated  that  witness  may  be  impeached: 
(1)  by  contradictory  evidence;  (2)  by  evi- 
dence that  his  general  reputation  for 
honesty  and  integrity  is  bad;  and  (3)  by 
proving  inconsistent  statements.  Other 
modes  of  impeachment  are  not  expressly 
prohibited,  and  ever  since  existence  of 
statute  other  modes  have  been  freely  re- 
sorted to.  Witnesses  are  constantly  cross- 
examined  as  to  their  bias,  or  their  interest 
in  case,  their  relationship  to  parties,  and 
also  as  to  their  occupation  and  position  in 
community;  also  as  to  what  persons  they 
have  conversed  with  about  the  case: 
whether  they  have  been  paid  to  attend 
court,  etc.  These  are  all  matters  of  im- 
peachment, and  none  of  them  fall  within 
mode  specified  in  statute.  The  statute  has 
in  fact  never  been  treated  as  prohibiting 
other  usual  modes  of  impeachment,  and'  if 
it  was  intended  that  witness  could  not  be 
Impeached  except  in  specified  modes,  there 
would  have  been  no  occasion  for  one  spe- 
cial negative  'but  not  by  evidence  of  par- 
ticular wrongful  acts.'  As  a  general  rule, 
cross-examination  should  be  confined  to 
subject-matter  of  direct  examination,  but 
this  rule  necessarily  can  not  apply  to  mat- 
ters of  impeachment.  We  all  agree  that 
witness  can  not  be  asked  questions  merely 
for  purpose  of  degrading  him.  While  there 
has  been  much  controversy  as  to  admissi- 
bility of  such  evidence,  no  one  contends 
that  party  has  an  absolute  right  to  indulge 
in  such  examination.  It  is  not  permissible 
to  go  into  former  life  of  witness  and  un- 
necessarily drag  to  light  ancient  scandals. 
The  matter  is  almost  entirely  within  dis- 
cretion of  trial  court.  Such  examination 
should  be  permitted  only  so  far  as  it  seems 
to  be  required  for  ends  of  justice.  Where 
it  is  manifest  that  examination  Is  not  for 
purpose  of  proving  immorality  but  to  prej- 
udice by  insulting  questions,  it  should  not 
be  tolerated,  and  It  would  be  error  to  per- 
mit It." — People  v.  Crandall,  125  Cai.  129, 
136.   139.  67  Pac.  786. 

11.  Same-— Same— Exception,  when  mat- 
ter relates  to  conduct  In  case. — There  is  an 
exception  to  rule  that  witness  can  not  be 
contradicted  as  to  statements  made  by  him 
on  cross-examination  relating  to  collateral 
matters,  or  that  when  witness  denies  par- 
ticular   fact    going    barely    to    impeach    hit 
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general  character  and  credit,  witnesses  can 
not  be  called  to  contradict  him.  He  may  be 
contradicted  in  respect  to  any  fact  relating: 
to  his  conduct  in  particular  case.  Thus, 
where  witness  denies,  on  cross-examination 
by  defendant,  that  he  had  proposed  to  de- 
fendant to  procure  testimony' for  him  in 
case  upon  payment  by  defendant  of  certain 
sum  of  money,  he  may  be  contradicted;  or 
where  witness  for  defendant  has  attempted 
to  dissuade  one  of  plaintiff's  witnesses 
from  attending;  trial,  and  denies  on  his 
cross-examination  that  he  has  done  so, 
platntiff  Is  entitled  to  give  evidence  to  con- 
tradict him  in  this  respect.  Such  evidence 
is  addressed  to  his  conduct  in  case  at  trial 
and  ought  to  detract  very  much  from  his 
credit  In  suit. — Lewis  v.  Steiger,  68  Cal.  200- 
202,  8  Pac.   884. 

12.  Competency  of  witness  —  Tested  by 
cross-examination. —  Competency  of  wit- 
nesses to  testify,  as  well  as  their  knowl- 
edge of  subject,  are  open  to  cross-exam- 
ination of  opposite  party.—  Heinlen  v. 
Heilbron,  97  Cal.  101,  104,  SI  Pac.  838. 

As  to  competency  of  witness,  see,  ante, 
§§  1879-1883   and  notes. 

As  to  cross-examination  as  to  competency 

of  expert  witness,  see  note  63  L.  R.  A.  967. 

An  to  testing:  competency  of  witness,  see 

Kerr's   Cyc.    Pen.    Code,    2d    ed.,    §  1102    and 
note  par.  19;  5  1321  and  note. 

13.  Value  of  effective  cross-examination 
as  means  of  showing  incompetency  of  wit- 
ness, or  his  lack  of  integrity  and  true 
value  of  his  testimony,  can  hardly  be  over- 
rated; and  this  is  true  in  special  sense  as 
to  expert  testimony  where  party  may  choose 
from  body  of  profession  those  whose 
opinions  are  most  favorable. — Fisher  v. 
Southern  Pac.  R.  Co.,  89  Cal.  399,  407,  408, 
26  Pac.  894. 

14.  Same— After  cross-examination  It  la 
too  late  to  object  to  competency  of  witness 
whose  incompetency  is  made  to  appear  upon 
direct  examination;  thus,  in  ejectment 
where  defendant,  executor  of  deceased  per- 
son, objects  to  giving  of  testimony  by 
plaintiff  concerning  transactions  occurring 
before  death  of  deceased  and  court  receives 
evidence,  stating  that  defendant  may  later 
move  to  strike  it  out,  if  improper,  latter 
should  make  his  motion  at  close  of  direct 
examination.  By  cross-examination  he 
waives  this  right.— King  v.  Haney,  46  Cal. 
560,  562,  563. 

15.  Where  party  takes  his  chances  of 
cross-examination  he  can  not  subsequently 
avail  himself  of  an  objection  to  competency 
of  witness  to  get  rid  of  evidence.— Brooks 
v.  Crosby,  22  Cal.  42,  50. 

10.     Same — Answer  of  wltnesa  conclusive. 

Party    attacking   competency    of    witness 

on  cross-examination  is  bound  by  an  an- 
swer showing  witness  to  be  competent.  By 
such  cross-examination  he  waives  previous 
erroneous  ruling  of  court,  as  to  competency 
of  witness,  made  as  result  of  examination 
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on  voir  dire  examination  of  witness,  and  is 
concluded  by  statement  of  witness.  By 
asking  question  he  indorses  credibility  of 
witness  and  can  not  complain  because  he 
receives  an  answer  opposite  of  what  he  ex- 
pected.— People  v.  Anderson,  26  CaL  129. 
133,  134. 

17.  Same— Before  wttness  testifier  to 
facts  In  ease. — Party  desiring  to  question 
competency  of  witness  produced  as  an  ex- 
pert should,  for  purpose  of  testing  his 
knowledge  and  correctness  of  his  state- 
ment on  direct  examination  as  to  his  ability 
to  give  an  opinion,  cross-examine  him  as  to 
such  matters  before  he  is  called  upon  to 
express  such  opinion. — People  v.  Hawes,  98 
Cal.  648,  661,  34  Pac.  791. 

18.  Same — Medical  expert  mar  be  ques- 
tioned concerning-  medical  book*,  when. — 
Extracts  from  medical  works  may  be  read 
to  witness  by  counsel,  in  cross-examining 
witness  offered  as  medical  expert,  where 
latter,  in  his  testimony  relies  in  any  man- 
ner upon  authority  of  medical  works,  gen- 
erally or  specifically,  for  purpose  of  con- 
fronting him  with  works  upon  which  he 
relies,  to  show  that  his  understanding  of 
them  Is  incorrect,  or  to  contradict  him. 
But  such  examination  must  be  strictly  lim- 
ited to  this  one  purpose;  and  extracts  can 
not  be  read  where  they  do  not  tend  to  con- 
tradict witness  and  where  purpose  evidently 
Is  not  to  affect  competency  of  witness  or 
value  of  his  testimony,  but  to  introduce 
such  extracts  as  evidence  before  Jury. — 
Fisher  v.  Southern  Pac.  R.  Co..  89  Cal.  399. 
407-409,  26  Pac.  894;  Lilley  v.  Parkinson,  91 
Cal.   655,   666,   27   Pac.   1091. 

As  to  use  of  scientific  books  on  examina- 
tion, see  Abbott's  Trial  Brief  (Civil  Jury 
Trials,  2d  ed.),  pp.  152,  153. 

19.  It  is  not  permissible,  on  cross-exami- 
nation of  medical  expert,  to  call  attention 
of  such  witness  to  what  is  said  on  subject 
to  which  he  is  testifying  by  standard  works, 
for  purpose  of  testing  his  general  knowl- 
edge or  competency  as  an  expert.  It  has 
been  held,  however,  that  when  an  expert 
asserts  thafc  his  opinion  agrees  with  par- 
ticular author,  it  is  not  improper  to  call  his 
attention  to  what  that  particular  author 
says,  for  purpose  of  contradicting  him  (De 
Haven,  J.). — Fisher  v.  Southern.  Pac.  R.  Co., 
89   Cal.   399,   409,  410,  26  Pac.   894. 

20.  Where  district  attorney,  on  cross- 
examination  of  expert  medical  witness,  in 
framing  his  questions  reads  from  medical 
books  and  asks  witness  questions  there- 
from, such  conduct  is  not  ground  for  re- 
versal where  it  does  not  appear  that  object 
of  district  attorney  is  to  place  before  Jury 
opinion  of  author  of  book,  but  such  prac- 
tice is  not  commended. — People  v.  Bowers, 
1  Cal.  App.  501,  504,  82  Pac.  558. 

21.  Same  —  Hypothetical    questions. — For 
purpose   of   testing   competency   of   witness 
called   as   medical   expert  on   behalf   of  de- 
fendant who   relies  on  insanity  as  defense 
witness  may  be  asked  on  cross-examination 
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whether  certain  hypothetical  facts  which 
are  embraced  in  question  would  indicate 
insanity.  In  such  case  it  is  not  necessary 
that  question  should  embrace  all  evidence 
in  case  on  subject-matter. — People  v.  Sut- 
ton, 73  Cal.  243.  246,  247,  15  Pac  86. 
See  pars.  114-117,  this  note. 


Confidential  communications'  —  Can 
not  he  elicited. — Where  witness  is  attorney 
for  plaintiff,  and,  on  direct  examination 
testifies  merely  as  to  delivery  of  certain 
property  to  plaintiff,  in  an  action  to  re- 
cover from  sheriff  such  property  (when 
seized  on  attachment  issued  against  party 
delivering  it,  defendant  can  not,  on  cross- 
examination,  call  for  all  conversation  oc- 
curring at  time  of  delivery  if  thereby  he 
will  be  required  to  disclose  confidential 
communications  made  to  him  by  his  client. 
But  any  question  which  relates  immedi- 
ately to  delivery  of  property  is  admissible. 
— Landsberger  v.  Gorham,  6  Cal.  450,  461. 

As     to    privileged    communications,    see, 

ante,   9  1881   and   note. 

As  to  proof  of  privileged  communication 
as  contradictory  statement,  see,  post, 
9  2052  and  note  pars.  114,   115. 

23.  Same  —  Same  —  Unless  privilege  be 
waived. — Where  it  is  made  to  appear  upon 
direct  examination  of  witness,  in   proceed- 


nation  and  prejudices,  his  means  of  ob- 
taining correct  and  certain  knowledge  of 
facts  to  which  he  bears  testimony,  manner 
in  which  he  has  used  those  means,  his  pow- 
ers of  discernment,  memory,  and  descrip- 
tion, are  all  fully  investigated  and  ascer- 
tained, and  submitted  to  consideration  of 
Jury  before  whom  -he  has  testified,  and  who 
have  thus  had  an  opportunity  of  observing 
his  demeanor,  and  of  determining  Just 
weight  and  value  of  his  testimony." — Neal 
v.  Neal,  58  Cal.  287,  288. 

As  to  evidence  to  show  credibility  of  wit- 
ness, see,  ante,  §5  1847,  1870,  subdivision  16, 
and  notes. 

As  to  testing  credibility  of  witness,  see 
note  57  Am.  Rep.  16-19;  Abbott's  Trial  Brief 
(Civil  Jury  Trials,  2d  ed.),  pp.  167-172. 

25.  It  is  elementary  law  supported  by  all 
authority  that  state  of  mind  of  witness  as 
to  his  bias  or  prejudice  his  interests  in- 
volved, his  hostility  or  friendship  toward 
parties,  are  always  proper  matters  for  in- 
vestigation, in  order  that  truth  may  prevail 
and  falsehood  find  its  proper  level.  If  inner 
workings  of  witness*  mind  are  actuating 
his  testimony,  and  working  of  that  mind  are 
brought  forth  to  light  and  held  up  in  full 
view  before  Jury  results  will  be  obtained 
much  more  in  accord  with  truth  and  Justice 
than  though  witness'  testimony  is  weighed 


lngs  for  probate  of  will,  that  he  was  prac-'     an(J  measured  by  his  words  alone. — People  v. 


Using  physician  and  surgeon,  and  attended 
testator  professionally  during  his  last  sick- 
ness, and  was  subscribing  witness  to  his 
will,  and  where,  after  detailing  circum- 
stances attending  execution  of  will,  he 
testifies  in  answer  to  a  question  on  direct 
examination  that  at  the  time  testator  signed 
he  appeared  to  be  of  sound  mind,  it  is 
proper  on  cross-examination  to  ask  him 
concerning  mental  condition  of  testator.  In 
making  his  attending  physician  a  sub- 
scribing witness  to  his  will, %  deceased 
waived  privilege  attaching  to  confidential 
communications  between  physician  and  his 
patient,  and  invited  full  and  proper  exami- 
nation of  matters  and  facts  upon  which 
physician's  lips  would  otherwise  have  been 
sealed.  Such  examination  may  extend  to 
two  fields  of  inquiry:  (1)  soundness  of  wit- 
ness' Judgment,  or,  in  other  words,  his 
qualifications  as  an  alienist,  and  for  this 
purpose  he  may  be  subjected  to  keen  and 
comprehensive  cross-examination  touching 
his  professional  learning  and  qualifications 
and  as  an  expert;  and  (2)  character  of  pa- 
tient's infirmities,  that  is  to  say,  facts  and 
circumstances  upon  which  Judgment  was 
exercised  and  conclusion  reached. — Estate 
of  Mullin,  110  Cal.  252,  255,  257,  42  Pac.  645. 

2M.  Credibility  of  witness— May  be  tested 
by  cross-examination. — "The  power  of 
cross-examination,"  says  Greenleaf,  "has 
been  Justly  said  to  be  one  of  principle  as 
it  certainly  is  one  of  most  efficacious,  tests 
which  law  has  devised  for  discovery  of 
truth.  By  means  of  it  situation  of  witness 
with  respect  to  parties,  and  subject  of  liti- 
gation, his  interest,   his  motives,   his  incll 


Thomson,  92  Cal.  506,  509,  28  Pac.  589. 

26.  A  witness  may  be  asked  on  his  cross- 
examination  any  question  which  tends  to 
test  his  accuracy,  veracity,  or  credibility. — 
Neal  v.  Neal,  58  Cal.  287,  288. 

27.  Great  liberality  is  properly  extended 
in  cross-examination,  for  purpose  of  test- 
ing knowledge,  Judgment,  or  bias  of  witness. 
—People  v.  Westlake,  124  Cal.  452,  457,  57 
Pac.  465. 

28.  By  means  of  cross-examination  an 
opportunity  Is  afforded  to  bring  out  situa- 
tion of  witness  with  respect  to  parties  and 
to  subject  of  litigation,  his  interest,  his 
motives,  his  inclination,  and  prejudice. — 
People  v.  Furtado,  57  Cal.  345,  346. 

29.  The  cross-examination  of  witness 
who  is  party  testifying  on  her  own  behalf, 
in  an  action  for  damages  for  personal  in- 
Jury,  as  to  pain  she  suffered, — a  matter  as 
to  which  it  would  be  difficult  to  contradict 
her, — and  of  all  witnesses  testifying  in  her 
behalf  as  expert  medical  witnesses,  should 
be  allowed  liberal  range  touching  all  mat- 
ters testified  to  in  chief,  or  tending  to  test 
temper,  bias,  motives,  intelligence,  accuracy, 
credibility,  or  means  of  knowledge  of  wit- 
nesses.— McFadden  v.  Santa  Ana,  Orange  & 
Tustin  St.  R.  Co..  87  Cal.  464,  470,  11  L.  R. 
A.  252,  25  Pac.  681. 

30.  Great  latitude  is  allowed  for  purpose 
of  testing  knowledge,  Judgment,  or  bias  of 
witnesses  in  cross-examination  as  to  ques- 
tions concerning  market  values.  In  such 
cases  and  for  such  purposes  much  must  be 
left  to  discretion  of  trial  court,  and  It  is 
only  for  abuse  of  its  discretion  that  its  ac- 
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tion    should    be    Impugned. — City    of    Santa 
Ana  v.  Harlin,  99  Cal.  538,   545,   34  Pac.  224. 

81.  Witnesses,  under  general  rule,  can 
for  various  purposes  be  asked  concerning* 
matters  about  which  they  had  not  been  ex- 
amined in  chief. — People  v.  Crowley,  100 
Cal.  i78,  482,  35  Pac.  84. 

32.  Same-— Accuracy. — A  witness  in  pros- 
secution  for  murder  who  has  testified  in 
his  direct  examination  in  behalf  of  defend- 
ant (the  latter's  theory  of  defense  being 
that  death  was  caused  by  suicide  of  de- 
ceased), that  on  day  following  homicide  he 
saw  hat  lying  on  body  of  deceased  and  that 
it  exhibited  powder-marks  may,  on  cross- 
examination,  for  the  purpose  of  determin- 
ing value  of  his  observations  upon  such 
hat,  be  asked  to  point  out  to  Jury  what 
he  called  powder-marks  on  hat  produced  in 
court,  although  evidence  may  be  very  unsat- 
isfactory that  hat  exhibited  is  same  hat 
seen  by  witness  on  day  following  homicide, 
and  although  it  had  not  been  formally  in- 
troduced in  evidence  by  defendant.  For 
such  purpose  it  is  proper  to  show  jury  any 
marks  on  any  hat  which  witness  thought 
were  powder-marks. — People  v.  Smith,  134 
Cal.  453,  457,  66  Pac.  669. 

38.  Same— Anlmns. — To  investigate  just 
such  matters  as  animus  of  witness  is  one  of 
best  reasons  for  allowing  cross-examina- 
tions at  all. — People  v.  Worthington,  105 
Cat.  166,  170,  171,  38  Pac.  689.  See  People 
v.  Gillis,   97   Cal.   542,   543.   32   Pac.   586. 

34.  Same— Bias. — Witness  may  be  inter- 
rogated as  to  any  circumstances  which  tend 
to  impeach  his  credibility  by  showing  that 
he  is  biased  against  party  conducting  cross- 
examination. — People  v.  Benson,  52  Cal.  380- 
382;  Anderson  v.  Black,  70  Cal.  226,  229, 
11    Pac.    700. 

35.  Where  obvious  purpose  of  offers  of 
evidence  is  to  show  bias  and  ill-feeling  on 
part  of  witnesses  for  presecutlon  against 
defendant,  it  is  error  to  exclude  them. — 
People  v.  Lee  Ah  Chuck,  66  Cal.  662,  667,  6 
Pac.  859;  People  v.  Anderson,  105  Cal.  32,  38 
Pac.    513. 

36.  One  charged  as  co-respondent  in  di- 
vorce suit  testified  as  witness  for  defendant 
denying  any  adulterous  intercourse  with 
her.  It  was  held  proper  on  cross-examina- 
tion for  plaintifl!  to  ask  witness  questions 
as  to  conduct  of  himself  and  defendant  in 
traveling  together,  and  their  intimacy  after 
commencement  of  suit,  for  purpose  of  af- 
fecting credit  of  witness  and  as  enabling 
jury  to  see  what  effect  this  influence  had  or 
might  have  had  upon  his  evidence. — Fuller 
v.  Fuller,  17  Cal.  605,   612. 

37.  A  witness  for  prosecution,  in  criminal 
action  wherein  defendant  was  charged  with 
murder,  testified  that  shortly  after  shooting 
he  went  to  sdene  of  murder  and  took  his 
rifle  with  him.  It  was  proper  cross-exami- 
nation to  ask  him  why  he  took  his  rifle 
with  him. — People  v.  Thomson,  92  Cal.  506, 
509,  28  Pac.  589. 


38.  On  cross-examination  of  witnesses 
who  had  given  damaging  evidence  against 
defendant  in  trial  for  murder,  one  of  them 
was  asked:  "Did  not  Mr.  Donahue  tell  you 
in  presence  of  Mr.  Fisher  that  Anderson  (de- 
fendant) had  made  remarks  about  your  fam- 
ily and  others?"  to  which  witness  replied: 
"I  do  not  recollect  whether  he  did  or  not." 
Counsel  for  defendant  then  offered  to  prove 
such  conversation,  but  evidence  was  ex- 
cluded. Another  witness  was  asked:  "Do 
you  remember  saying  anything  about  hang- 
ing Anderson  if  your  evidence  would  be 
sufficient?"  Witness  denied  saying  anything 
of  kind,  and  counsel  afterwards  offered  to 
prove  that  she  had  said  that  she  would 
hang  defendant  if  her  evidence  would  do 
so.  But  this  evidence  was  also  excluded.  It 
was  held  that  these  rulings  were  erroneous, 
as  obvious  purpose  of  offers  was  to  show- 
bias  and  ill-feeling  on  part  of  witness 
against  defendant,  and  this  it  was  compe- 
tent to  do. — People  v.  Anderson,  105  Cal.  32, 
33,  38  Pac.  513. 

39.  Same— Same— Attempt  to  bribe  wit- 
nesses.— A  witness  for  defendant  in  crim- 
inal cause  may,  on  cross-examination,  be 
asked  whether  he  had,  prior  to  trial,  at- 
tempted to  bribe  one  of  witnesses  for  pros- 
ecution to  give  false  testimony  in  Interest 
of  defendant.  For  purpose  of  fairly  and 
•fully  weighing  evidence  of  any  witness, 
jury  are  entitled  to  know  his  bias  and  feel- 
ing in  case,  if  such  there  be;  if  witness  was 
such  active  partisan  of  defendant  as  to  be 
engaged  in  suborning  witnesses  in  his  be- 
half, that  fact  was  most  material  in  weigh- 
ing his  testimony. — People  v.  Wong  Chuey, 
117   Cal.   624,   627,   49  Pac.   833. 

40.  Same— Same— Partiality  In  a-rvlna:  In- 
formation to  parties. — As  tending  to  prove 
bias  and  feeling  of  witness  against  appel- 
lant, it  is  entirely  legitimate  to  show  upon 
her  cro8s*examination  that,  while  she  had 
evidently  informed  prosecution  of  her 
knowledge,  she  refused  to  give  any  infor- 
mation to  the  appellant,  whose  attorney  had 
called  upon  her  to  ask  what  she  knew 
about  case. — People  v.  Shaw,  111  Cal.  171, 
174,   43  Pac.  693. 

41.  Same— Same— Violence  done  to  party. 

— A  witness  for  plaintiff  who  has  testified 
that  he  entertained  bias  and  ill-will  toward 
one  of  defendants  may  be  asked  on  cross- 
examination  concerning  acts  of  violence 
done  by  him  toward  defendants,  where 
question  is  not  for  purpose  and  would  not 
have  effect  of  exhibiting  witness  to  Jury  as 
one  unworthy  of  belief,  because  of  commis- 
sion of  crime  or  unlawful  act,  but  ofr  pur- 
pose of  showing  his  bias  and  ill-will  against 
defendants. — Anderson  v.  Black,  70  Cal.  226, 
229,    11   Pac.   700. 

42.  Same  —  Contradictory      statements. — 

witness  in  a  civil  or  criminal  action  may  be 
asked  on  cross-examination  whether  he  has 
made  any  statements  inconsistent  with  his 
direct  testimony  relative  to  any  fact  stated 
therein,   and   may   also   be   examined   as    to 
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any  matter  relevant  to  or  connected  there- 
with, under  above  section  and  sections  2049, 
€062,  post. — People  v.  French,  69  Cal.  169. 
172,  10  Pac.  378. 

As  to  evidence  off  declarations,  see,  ante, 
9  1870  and  note. 

48.  It  is  material  and  relevant  in  all 
trials  to  properly  show  credibility  or  want 
of  credibility,  and  this  end  is  attained  in 
some  degree  by  declaration  of  witness  her- 
self made  on  cross-examination  that  she  has 
made  prior  false  or  contradictory  state- 
ments.— People  v.  Glover,  141  Cal.  238,  244. 
74  Pac.  745. 

44.  It  is  proper  on  cross-examination  of 
defendant  to  ask  him  whether  at  given  time 
and  place  he  had  not  made  certain  state- 
ments contradictory  to  his  statements  made 
on  direct  examination. — People  v.  Scala- 
miero,  143  Cal.  343,  350.  351.  76  Pac.  1098. 

45.  In  prosecution  of  charge  of  grand 
larceny,  for  stealing  cattle,  brother  of  de- 
fendant testified  on  behalf  of  latter,  t  Wit- 
ness had  previously  been  arrested  upon 
same  charge,  but  had  been  discharged  with- 
out examination  after  having  conversation 
with  district  attorney.  It  was  held  proper 
on  cross-examination,  for  purpose  of  testing 
his  credibility,  to  ask  him  following  ques- 
tions: (1)  Did  you  not  tell  me  that  you 
didn't  know  stock  was  on  that  place  for 
several  days  after  it  was  brought  there? 
(2)  Didn't  you  say,  "I  am  innocent;  I  did 
not  know  that  stock  was  upon  that  place 
for  several  days;  I  didn't  see  Frank  (the 
defendant)  at  all?"  (3)  Did  you  tell  me 
that  you  told  falsehood  to  Linton  about 
these  cattle  upon  this  place?  (4)  Did  you 
explain  to  me  that  you  told  these  false- 
hoods "because  no  man  could  expect  me  to 
convict  my  brother?" — People  v.  Prather,  120 
Cal.  660,  665,  58  Pac.  269. 

46.  Where  witness  has  testified  favorably 
to  defendant  in  his  examination  in  chief,  it 
is  competent  to  show  on  cross-examination 
that  he  had  made  statements  out  of  court 
tending  to  show  his  friendly  feeling  toward 
defendant,  and  that  he  had  expressed  an 
intention  to  suppress  facts  within  his 
knowledge  that  would  injure  defendant's 
cause.  If  witness  denies  having  made  such 
statements,  it  is  permissible  to  prove  state- 
ments by  persons  to  whom  they  were  made. 
— People  v.  Murray,  85  Cal.  350,  357,  24  Pac. 
666. 

47.  A  witness  for  defendant  charged  with 
murder  who,  on  his  direct  examination,  has 
given  testimony  tendency  of  which,  as  well 
as  evident  purpose  of  which,  was  to  rebut 
any  presumption  of  premeditated  murder, 
may,  where  it  appears  that  he  was  member 
of  coroner's  Jury  which  inquired  into  mur- 
der, be  cross-examined  in  reference  to  his 
action  as  member  of  such  jury,  where  ver- 
dict of  such  jury  was  premeditated  murder. 
Such  cross-examination  Is  for  purpose  of 
showing  such  finding  is  Irreconcilable  with 
his  present  testimony. — People  v.  Rader,  136 
Cal.  258,  254,  68  Pac.  707. 


48.  Where  age  of  prosecuting  witness  is 
material,  and  she  has  testified  in  regard 
thereto,  it  is  error  for  court,  on  cross-ex- 
amination, to  refuse  to  permit  defendant  to 
inquire  as  to  statements  made  by  prosecu- 
trix out  of  court  in  regard  to  her  age.  De- 
fendant is  entitled  to  know  circumstances 
under  which  she  made  such  statements,  and 
to  whom  she  made  them,  and  why  she  made 
them.  He  is  entitled  to  bring  out  such 
statements  so  that  jury  may  know  facts  and 
decide  where  truth  lies.  If  defendant  was 
testifying  to  falsehood,  defendant  should 
be  allowed,  in  every  reasonable  way,  to 
show  it. — People  v.  Howard,  143  Cal.  316, 
320-322,   76   Pac.   1116. 

49.  Same— Same— Admissions  off  party. — 

Where  defendant  in  criminal  prosecution 
has  taken  the  stand  in  his  own  behalf  and 
denied  that  he  committed  offense  charged 
he  may  be  asked,  on  cross-examination, 
whether  he  had  conversation  with  desig- 
nated person,  where  it  is  proposed  to  prove 
by  him  on  such  cross-examination  that  he 
expressly  admitted  to  such  person  in  such 
conversation  that  he  did  commit  act 
charged,  notwithstanding  that  in  his  direct 
testimony  he  gave  no  evidence  concerning 
such  conversation. — People  v.  Rozelle,  78 
Cal.  84,  93,  20  Pac.  86. 

50.  Same— Same—  Laying  foundation  to 
contradict  witness. — Questions  asked  of  wit- 
ness on  cross-examination  concerning  state- 
ments inconsistent  with  her  testimony  on 
direct  examination  without  having  first  laid 
foundation  therefor  as  required  by  section 
2052,  post,  and  ruling  of  court  permitting 
such  cross-examination,  do  not  amount  to 
error  where  it  is  not  followed  by  an  attempt 
to  contradict  witness. — People  ex  rel  Clough 
v.  Levy,  71  Cal.  618,  623,  12  Pac.  791. 

As  to  cross-cxs  ml  nation  for  purpose  of 
lnytns;  foundation  for  admission  off  contra- 
dictory statements,  see,  post,  9  2052  and  note 
pars.  24-50. 

51.  Same  —  Same  —  Matters    of   record. — 

Cross-examination  relating  to  testimony 
which,  it  is  claimed,  plaintiff  had  given 
while  under  examination  in  court  of  record, 
without  producing  record  relating  to  such 
matter,  is  not  liable  to  objection  that  it  is 
cross-examination  upon  matters  of  record. 
Such  examination  relates  to  testimony  and 
not  to  any  record  of  court.  Such  testimony. 
If  relevant  to  issues,  is  admissible  as  sworn 
statement  or  admission. — Moran  v.  Abbey. 
63  Cal.   56,  58. 

52.  Same— Same— Right  of  witness  to  ex- 
plain.— Where  credibility  of  witness  is  at- 
tacked upon  cross-examination  by  showing 
that  his  present  evidence  is  Inconsistent 
with  that  given  at  coroner's  inquest,  and 
upon  other  occasions,  witness  is  entitled  to 
give  his  reasons  for  apparent  inconsisten- 
cies, and  present  any  explanation  he  has 
of  inconsistencies.  Whether  these  explana- 
tions and  reasons  are  good  or  bad,  whether 
they  furnish  sufficient  cause  for  change  »in 
evidence  of  witness,  is  matter  addressed  to 
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Jury  alone,  when  engaged  In  weighing  and 
testing  his  credibility. — People  v.  Shaver, 
120  Cal.  864,  355,  356,  52  Pac.  651. 

As  to  right  to  explain  testimony  elicited 
on  cross-examination,  see,  post,  9  2050  and 
note  pars.  14-22;  post,  2052  and  note  pars. 
13-23. 

As  to  witness'  right  of  explanation  of 
facts  tending  to  show  bias,  etc.,  see  note 
82  Am.  St.  Rep.  64. 

53.  Where  witness,  on  cross-examination, 
is  asked  in  regard  to  contradictory  state- 
ments' made  by  her  prior  to  giving  her  tes- 
timony in  court,  she  has  right  to  make  such 
explanation  as  she  desires,  provided  she  has 
any  explanation  to  make. — People  v.  How- 
ard. 143  Cal.  316,  321,  76  Pac.  1116. 

54.  Same— Failure  to  testify  at  former 
trial* — In  criminal  prosecution  for  perjury, 
alleged  to  have  been  committed  in  previous 
prosecution  of  murder  case  in  which  there 
were  several  trials,  where  witness  who  had 
been  placed  upon  stand  to  testify  as  to  ma- 
teriality of  alleged  false  testimony  of  de- 
fendant testifies  that  he  was  present  and 
saw  defendant  in  the  murder  case  shoot 
person  who  was  killed;  that  he  was  not  a 
witness  on  first  trial  of  such  defendant, 
and  had  told  no  person  that  he  knew  about 
shooting  until  he  was  picked  up  on  street 
during  the  second  trial  and  taken  to  district 
attorney's  office,  it  is  proper  cross-examina- 
tion to  ask  him  who  took  him  to  district 
attorney's  office,  or  at  whose  suggestion  he 
went  to  see  district  attorney.  Such  conduct 
of  witness  is  rather  suspicious,  and  for 
purpose  of  showing  how  he  came  at  so  late 
time  to  tell  what  he  knew  about  case,  such 
cross-examination  is  proper. — People  v.  Lem 
You,  97  Cal.  224,  232,  32  Pac.  11. 

55.  Same — Hostility. — A  party  is  author- 
ized to  prove  by  cross-  examination  that 
witness  called  against  him  is  hostile  to  him. 
— Hartman  v.  Rogers,  69  Cal.  643,  646,  11 
Pac.  581.  See  Silvey  v.  Hodgdon,  48  Cal.  187, 
189;  Salle  v.  Mayer,  91  Cal.  165,  168,  27  Pac. 
513;  People  V.  Gillis,  97  Cal.  642,  543,  32 
Pac.  586. 

As  to  hostility  or  bias  of  witness,  see  note 
82  Am.   St.  Rep.   52-57. 

As  to  Inquiry  as  to  cause  of  hostility,  see 
note   73  Am.  Dec.   775. 

As  to  proof  of  hostility  by  evidence  of 
acts  or  declarations,  see,  post,  5  2051  and 
note  pars.  10-15;  post,  S  2052  and  note  pars. 
90-99. 

56:  A  witness  for  prosecution  who  upon 
cross-examination  testified  that  "shortly  af- 
ter shooting  he  went  to  scene  of  homicide 
and  took  his  rifle  with  him,"  and  who  upon 
direct  examination  had  testified  that  he  was 
sorry  that  defendant  got  into  trouble,  may 
properly  be  asked  what  he  took  his  rifle 
with  him  for.  If  feelings  of  witness  were 
so  hostile  toward  defendant  that  when  he 
went  to  scene  of  homicide  he  took  his  rifle 
with  him  for  purpose  of  wreaking  ven- 
geance upon  slayer  of  his  friend,  that  would 


be  fact  proper  to  be  placed  before  jury,  as 
throwing  light  upon  state  of  witness* 
mind,  in  order  that  they  might  properly 
weigh  his  testimony. — People  v.  Thomson, 
92  Cal.  506,  509,  510,  28  Pac.  589. 

67.  It  is  held  proper  to  ask  witness  for 
prosecution  whether  at  certain  time  and 
place  and  in  presence  of  certain  parties,  he 
did  not  make  remark  that  defendant  ought 
to  have  been  hung  before  he  left  Butte 
Creek. — People  v.  Wasson,  65  Cal.  538,  539, 
640,   4  Pac   555. 

68.  When  witness  has  testified  to  matters 
material  to  issues,  party  against  whom  he 
has  testified  may,  on  cross-examination, 
show  that  witness  is  hostile  to  or  prejudiced 
against  him,  and  to  that  end  may  lay 
foundation  for  showing  that  witness  has 
attempted  to  buy  or  bribe  other  witnesses. 
But  this  can  only  be  done  when  witness  has 
testified  to  material  matters. — Luhrs  v. 
Kelly,  67  Cal.  289,  292,  7  Pac.  696. 


Same — Same — Degree  of  hostility  is 
Important. — It  is  error  to  refuse  to  permit 
question  as  to  whether  witness  had  not 
threatened  to  kill  defendant,  and  such  error 
is  not  cured  by  proof  that  witness  was 
unfriendly. — Lange  v.  Schoettler,  115  Cal. 
388,  393,  47  Pac.  139. 

60.  Fact  that  it  already  appeared  in  tes- 
timony that  prosecuting  witness  was  hostile 
to  defendant  does  not  supply  place  of  prof- 
fered testimony  which  would  tend  to  estab- 
lish persecuting  spirit  and  degree  of  hostil- 
ity which,  in  opinon  of  Jury,  might  affect 
value  of  his  evidence,  as,  for  instance,  re- 
fusal to  permit  defendant  to  prove  that 
prosecuting  witness  had  endeavored  to  per- 
suade one  of  sureties  on  defendant's  bond 
to  withdraw.  Such  refusal  is  prejudicial 
error. — People  v.  Bird,  124  Cal.  32,  35.  56 
Pac.  639. 
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61.  Same— Immorality,  particular  acts  of. 

— Credibility  of  witness,  prosecutrix  in 
criminal  prosecution  for  rape,  can  not  be 
tested  on  cross-examination  by  questions 
intended  to  show  that  one  of  houses  that 
she  visited  with  defendant  was  house  of 
ill-repute,  and  that  she  knew  of  its  char- 
acter.— People  v.  Harlan,  133  Cal.  16,  20,  65 
Pac.    9. 

As  to  Impeaching  witness  by  evidence  of 
Immorality,  see  par.  8,  this  note;  also,  post, 
S  2051  and  note  pars.   107-114. 

As  to  questions  concerning  matters  tend- 
ing  to   disgrace   and   degrade   witness,   see 

notes  57  Am.  Dec.  16-19;  88  Am.  Dec.  320: 
82  Am.  St.  Rep.  31.  36;  brief  54  L.  R.  A.  646^ 

62.  Same — Interest. — Witness  may  be  in- 
terrogated as  to  any  circumstances  which 
tend  to  impeach  his  credibility  by  showing 
that  he  has  an  interest  in  result  adverse 
to  party  conducting  the  cross-examination. 
— Anderson  v.  Black,  70  Cal.  226,  229,  11 
Pac.  700. 

68.  Witness  who  discloses  on  voir  dire  a 
certain  interest  in  the  event  of  suit  may  be 
cross-examined  as  to  such  interest.    A  re* 
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fusal   to  permit  such   cross-examination   is      mere    cover    to    hide    defendant's    property, 


erroneous. — Beach  v.   Covillaud,   2   Cal.   237, 
239. 

64.  Witness  for  prosecution  who  has  tes- 
tified in  his  examination  in  chief  to  material 
facts  tending1  to  establish  guilt  of  defend- 
ant may  be  asked  whether  he  knew  of  any 
reward  being  offered  for  conviction  of  de- 
fendant, or  whether  he  expected  in  case  of 
his  conviction  to  receive  portion  of  such 
reward,  or  whether  he  had,  prior  thereto, 
received  portion  of  such  reward. — People  v. 
Benson,  52  Cal.  380,  381,  382. 

65.  A  witness  may,  on  cross-examination, 
be  questioned  as  to  whether  she  had  at- 
tempted to  bargain  with  another  person 
that  if  he  would  not  testify  against  her 
husband  in  another  action,  that  she  would 
not  give  her  testimony  in  present  action, 
Such  question  does  not  relate  to  collateral 
matter,  nor  does  it  relate  to  particular 
wrongful  act,  not  bearing  upon  matter  in 
issue.  Such  question  calls,  not  for  testimony 
tending  to  show  commission  of,  or  willing- 
ness to  commit,  and  isolated  wrongful  act, 
but  one  which  is  connected  with  her  own 
testimony  in  case  given  on  behalf  of  ad- 
verse party. — Barkly  v.  Copeland,  86  Cal. 
483,  487,  26  Pac.  1. 

66.  It  is  proper  cross-examination  of  city 
marshal,  who  has  testified  as  witness  for 
prosecution,  to  ask  him  if  he  did  not  visit 
defendant  in  jail  "for  purpose  of  securing 
evidence,  and  getting  confession  from  him/' 
Ruling  disallowing  such  question  is  erro- 
neous as  it  is  asked  for  purpose  of  showing 
interest  marshal  was  taking  in  prosecution 
of  defendant,  and  is  pertinent  to  weight  of 
his  testimony.  But  where  interest  of  mar-, 
shal  is  otherwise  clearly  shown,  judgment 
will  not  be  reversed  because  of  such  error. 
—People  v.  Nihell,  144  Cal.  200,  204,  77  Pac. 
916. 

07.  Same— -Knowledge. — Witness  may  be 
cross-examined  concerning  matters  which 
will  tend  to  determine  how  much,  if  any, 
knowledge  witness  has  concerning  matters 
testified  to  by  him  on  his  examination  in 
chief. — Davis  v.  California  Powder  Works, 
84  Cal.   617,   632,   24  Pac.   387. 

68.  Plaintiff  in  an  action  for  damages  for 
personal  injuries,  who  has  testified  as  to 
facts  of  injury,  may  be  asked  on  cross-ex- 
amination questions  tending  to  show  his 
familiarity  with  place  where  accident  oc- 
curred, and  that  he  knew  of  any  danger 
that  might  exist  which  was  open  to  obser- 
vation.— McOraw  v.  Friend  &  Terry  Lum- 
ber Co.,  133  Cal.  589,  592,   66  Pac.  1051. 

69.  In  an  action  of  replevin  to  recover 
property  seized  on  attachment  as  property 
of  third  party,  where  plaintiff  has  estab- 
lished title  merely  by  proof  of  possession, 
and  has  not  introduced  any  bill  of  sale  or 
evidence  tending  to  establish  sale,  his  wit- 
ness may  be  cross-examined  for  purpose  of 
establishing  nature  and  character  of  plain- 
tiff's possession;  to  draw  from  him,  if  pos- 
sible,   fact    whether    such    possession    was 
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and  also  for  purpose  of  testing  witness' 
means  of  knowledge  and  information  on  this 
subject. — Thorn  burgh  ▼.  Hand,  7  Cal.  564, 
667.  •» 

70.  Same  —  Same  — -  As     to     reputation. — 

Where  witness  has  testified  in  criminal 
cause  as  to  defendant's  good  character,  his 
opinion,  and  value  of  it,  may  be  tested  by 
asking  witness  on  cross  -  examination 
whether  he  has  ever  heard  that  person  in 
question  has  been  accused  of  doing  acts 
wholly  inconsistent  with  character  which 
he  has  attributed  to  him.  Where  witness 
has  given  testimony  as  to  defendant's  good 
character  for  "honesty  and  integrity  as 
law-abiding  citizen,"  he  may,  on  cross-ex- 
amination, be  asked  whether  he  does  not 
know  that  defendant  was  charged  with 
burglary  at  certain  time  and  place,  and  also 
whether  he  has  heard  that  defendant  was 
convicted  of  petty  larceny  at  certain  time 
and  place.  While  it  is  not  premissible  to 
give  evidence  of  wrongful  acts  for  purpose 
of  impeaching  witness,  it  is  proper,  upon 
cross-examination  of  witness  who  has  given 
testimony  either  for  sustaining  or  impeach- 
ing credibility  of  another  witness,  to  ques- 
tion him  with  reference  to  his  knowledge 
of  specific  acts,  and  with  reference  to  spe- 
cific acts  themselves,  for  purpose  of  over- 
coming effect  of  his  testimony  upon  direct 
examination.  Such  questions  should  not  be 
asked  by  district  attorney  in  absence  of  in- 
formation warranting  reasonable  belief  on 
his  part  that  the  fact  is  as  implied  by  ques- 
tions; in  other  words,  question  should  not 
be  asked  for  mere  purpose  of  getting  before 
jury  an  intimation  that  defendant  had 
theretofore  been  guilty  of  specific  acts  of 
misconduct;  and  where  it  is  apparent  that 
such  is  only  object  of  question,  it  is  un- 
doubtedly misconduct  on  part  of  district 
attorney.  But  where  such  object  is  not  ap- 
parent, questions  are  permissible. — People 
v.  Perry,  144  Cal.  748,  750,  78  Pac.  284.  See 
People  v.  Gordan,  103  Cal.  568,  573,  37  Pac. 
534;  People  v.  Mayes,  113  Cal.  618.  624,  45 
Pac.  860. 

71.  A  witness  for  defendant  in  criminal 
cause  who  has  testified  to  his  good  reputa- 
tion for  peace  and  quietness  may,  on  cross- 
examination,  be  asked  if  he  had  not  heard, 
within  designated  time,  that  defendant  had 
been  arrested  for  disturbing  peace. — People 
v.  Moran,   144  Cal.   48,   62,   77  Pac.   777. 

72.  Same— Malice. — Upon  cross-examina- 
tion of  defendant  in  an  action  for  slander, 
who  on  her  direct  examination  has  admitted 
making  statements  alleged,  and  has  at- 
tempted to  justify  them,  it  is  permissible, 
for  purpose  of  showing  malice,  to  interro- 
gate her  as  to  whether  she  had  made  same 
statements  at  prior  time. — Preston  v.  Frey, 
91   Cal.    107,   111,   27   Pac.   533. 

73.  Same  —  Memory  of  witness  not  af- 
fected by  mental  derangement  is  not  to  be 
Impeached  by  other  witnesses  in  order  to 
disparage   his    testimony;    it   must   be   done 
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by  cross-examination. — Ah   Toner  v.  Earte 
Fruit  Co.,   112   Cal.   679,   682,   45   Pac.   7. 

As  to  discretion  of  court  to  limit  cross- 
examination    to    testimony    of    witness,    see 

par.  200,  this  note. 

As  to  memory  of  witness,  see  note  35  Am. 
Rep.  291,  292. 

74.  Questions  may  be  asked  relating-  to 
collateral  matters  for  purpose  of  testing 
memory  of  witness,  but  answers  to  such 
questions  can  not  be  contradicted. — Davis 
v.  California  P.  W.,  84  Cal.  617,  628,  24 
Pac.  887. 

75.  Testimony  sought  to  be  elicited  on 
cross-examination  which  tends  to  test  wit- 
ness' recollection  as  to  character  and  ex- 
tent of  claim  of  plaintiff's  predecessor  in 
interest  to  water-right  in  dispute,  and  to 
test  his  knowledge  of  his  direct  testimony, 
and  his  credibility  as  witness,  is  proper  and 
should  be  allowed. — Sharp  v.  Hoffman,  79 
Cal.   404,  408,   21  Pac.   846. 

76.  Same— Names  assumed  by  witness. — ■ 
Defendant  in  criminal  prosecution  for  lar- 
ceny, who  had  testified  in  his  own  behalf, 
was  asked  on  cross-examination  what  his 
true  name  was,  to  which  he  replied.  He  was 
then  asked,  against  his  counsel's  objection, 
whether  he  had  not  gone  by  other  names. 
These  questions  were  all  answered  in  af- 
firmative, and  had  a  tendency  to  throw  dis- 
credit on  his  testimony.  Supreme  court  held 
that  such  examination  was  proper,  notwith- 
standing that  on  his  direct  examination  he 
had  not  testified  regarding  such  matters.— 
People  v.  Meyer,  75  Cal.  383,  386,  17  Pac.  431. 

77.  Same Prejudice. — Where   testimony 

of  witness  shows  that  she  is  prejudiced 
against  family  of  defendant,  the  particular 
reasons  for  such  prejudice  are  immaterial 
and  can  not  be  inquired  into.— People  v. 
Goldenson,  76  Cal.  328,  349,  19  Pac.  161. 

78.  Same — Relations  of  witness  to  party. 
—Defendant  has  right  to  test  credibility  of 
an  important  witness  for  plaintiff  who  has 
been  intimately  associated  with  plaintiff  in 
matters  directly  connected  with  questions 
of  fact  involved  in  action,  and  who  has  tes- 
tified on  main  points  in  issue,  by  any  mode 
of  cross-examination  which  is  calculated  to 
illustrate  attitude  and  relation  of  witness 
to  parties  and  subject-matter  of  action.— 
Harper  v.  Lamping,  33  Cal.  641,  647,  648. 

79.  A  prosecuting  witness  in  trial  upon 
Information  charging  assault  with  deadly 
weapon  was  asked  oh  cross-examination 
whether  he  "had  not,  since  arrest  of  defend- 
ant upon  this  charge,  had  defendant  ar- 
rested and  tried  in  Justices'  court  on  charge 
of  disturbing  peace,  and  if  Jury  did  not  ac- 
quit him  of  charge";  and  answered  affirma- 
tively without  objection  from  prosecution. 
Such  question  is  competent  for  purpose  of 
showing  relations  betwen  parties,  and  state 
of  feeling  of  witness  towards  defendant. 
But  it  is  not  permissible  on  re-direct  exam- 
ination for  prosecuting  witness  to  state 
facts    of   case   concerning   such    arrest   and 


trial  in  justices'  court,  against  defendant's 
objection. — People  v.  Webster,  89  Cal.  572. 
573,   26  Pac.   1080. 

80.  A  witness  for  prosecution,  on  his 
cross-examination,  in  case  of  murder,  may 
properly  be  asked  whether  he  had  agreed 
to  be  present  and  to  aid  deceased  in  expul- 
sion of  defendant,  who  committed  homicide 
while  an  attempt  was  being  made  to*  expel 
him  from  premises  claimed  by  deceased. 
Question  whether  witness  had  right  to  par- 
ticipate in  expulsion  of  defendant  is  im- 
material, as  object  of  question  is  to  draw 
out  statement  which  would  enable  jury  to 
determine  what  relations,  if  any?  witness 
sustained  toward  deceased  and  defendant 
respectively.  —  People  v.  Furtado,  67  Cal. 
345-347. 

81.  On  trial  of  crime  of  robbery,  witness 
for  defendant  who  had  testified  that  he 
knew  defendant  and  that  latter  had  five  or 
six  dollars  on  day  before  robbery,  was 
asked  on  cross-examination,  for  purpose  of 
showing  his  relation  with  defendant,  and 
showing  bias,  whether  or  not  he  and  defend- 
ant* had  not  previously  been  in  Jail  together 
in  an  adjoining  county.  This  was  held  to 
be  erroneous,  as  it  would  not  be  sufficient 
to  justify  an  inference  of  bias  on  part  of 
witness.  But  is  was  said  that  if  fact  had 
come  out  as  part  of  narrative  in  which  wit- 
ness was  endeavoring  to  explain  their  re- 
lations, it  might  be  that,  under  rule  as 
laid  down  in  People  v.  Ward,  105  Cal.  335, 
38  Pac.  945,  and  People  v.  Kuches,  120  Cal. 
566,  52  Pac.  1002,  it  should  be  allowed  to 
stand. — People  v.  Lynch,  122  Cal.  501,  503, 
55  Pac.  248. 

82.  Same— Same— Fraternal. — It  is  per* 
missible  upon  cross-examination  to  show 
fact  of  relationship,  fraternal  or  otherwise, 
existing  between  witness  and  party  in 
whose  interest  he  is  called,  as  tending  to 
affect  his  credibility.  Witness  may  be  asked 
whether  he  is  member  of  same  union  of 
which  defendant  is  member.  For  purpose 
of  fully  weighing  evidence  of  any  witness, 
jury  are  entitled  to  know  bias  or  feelings 
in  case,  if  any  there  be.  It  is  elementary 
that  state  of  mind  of  witness  as  to  hi? 
friendship  or  hostility  towards  party  is 
proper  matter  for  investigation. — People  v. 
Cowan,  1  Cal.  App.  411,  413,  82  Pac.  339. 

83.  Same  —  Same  —  Independent  transac- 
tions can  not  be  Inquired  Into. — Relation- 
ship between  defendant  and  witness  as  to 
other  and  independent  transactions  is  not 
proper  cross-examination.  If  courts  were 
to  allow  all  independent  and  private  trans- 
actions of  every  witness  with  defendant,  or 
with  some  other  witness,  to  be  gone  into 
in  detail,  there  would  be  no  end  to  trial  of 
case,  and  real  issue  would  be  lost  and  be- 
fogged in  cloud  of  immaterial  testimony. — 
People  v.  McLean,  135  Cal.  306,  808,  67  Pac. 
770. 

84.  Same— Retaining;  counsel  In  canne. 
when  witness  not  party. — If  witness  retains 
counsel  in  cause  to  which  he  is  not  party. 
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and  in  result  of  which  he  has  no  Interest, 
It  is  fact  going  to  his  credibility.  Such  wit- 
ness may  have  thus  interposed  on  consid- 
erations of  humanity  or  of  public  justice,  or 
he  may  have  been  influenced  by  private 
grudge;  but  party  against  whom  witness  is 
produced  is  himself  entitled  to  inquire  of 
witness  as  to  fact,  and  if  admitted,  it  goes 
to  jury  for  whatever  it  Is  worth;  and  such 
explanation  of  motives  as  he  may  give  for 
his  action  goes  with  it. — People  v.  Black- 
well,  27  Cal.  66,  68. 

86.  Prosecuting  witness  in  criminal  cause 
may  be  asked  on  cross-examination  whether 
he  has  employed  an  associate  counsel  ap- 
pearing in  case,  for  purpose  of  showing 
bias  and  feeling.  The  trial  court  has  no  dis- 
cretion to  refuse  to  allow  such  questions. 
There  is  no  such  presumption  of  bias  or 
animus  on  part  of  prosecuting  witness  as 
to  make  refusal  of  such  question  immaterial. 
The  court  can  not  determine  what  effect, 
if  any,  an  affirmative  answer  to  question 
would  have  on  minds  of  Jury. — People  v. 
Gillls,   97   Cal.  542-648,  82  Pac.  686. 

86.  Where,  in  an  action  for  damages  re- 
sulting from  alleged  diversion  of  water,  a 
witness  for  plaintiff  testifies  that  he  is 
brother  of  president  of  certain  water  com- 
pany, and  that  such  water  company  is  pay- 
ing expenses  of  litigation,  it  is  proper  on 
cross-examination  to  ask  him  why  such, 
company  pays  expenses  of  litigation,  for 
purpose  of  showing  interest,  bias,  or  preju- 
dice of  witness. — Gould  v.  Stafford,  91  Cal. 
146,  156,  27  Pac.  548. 

87.  For  purpose  of  showing  his  feeling 
as  witness,  one  called  by  prosecution,  and 
who  had  himself  been  prosecuted  on  charge 
of  killing  father  of  defendant  upon  occasion 
on  which  defendant  committed  homicide  for 
which  he  was  being  tried,  can  not  be  asked: 
"Did  you  employ  an  attorney  to  defend  you 
in  reference  to  action  that  you  took  in  kill- 
ing of  James  O.  Ryan?"  Such  question  is 
different  from  one  asking  him  whether  he 
had  employed  counsel  to  prosecute  defend- 
ant, which  latter  question  would  be  per- 
missible.— People  v.  Ryan,  108  Cal.  581,  584, 
41    Pac.    461. 

88.  Same— Scope    of    examlaatloa    am    to 

credibility. — Rule  precribed  by  above  sec- 
tion admits  putting  of  any  questions  prop- 
erly framed  for  purpose  of  testing  memory 
of  witness,  his  means  of  knowledge,  his  ac- 
curacy, his  bias,  or  his  credibility,  but  it 
would  have  no  meaning  and  would  afford  no 
protection  if  hostile  witness  called  as  to 
particular  matter  could,  in  order  to  test 
his  memory,  etc.,  be  fully  examined  by  ad- 
verse party  upon  other  and  distinct  features 
of  case,  under  claim  and  ruling  that  he  was 
being  cross-examined  upon  matters  called 
out  in  chief. — People  v.  Padilla,  143  Cal.  158. 
162,  76  Pac.  889. 

89.  Where  testimony  of  witness  is  mate- 
rial, and  covers  long  period  of  time,  and  Is 
of  such  character  as  to  raise  doubt  as  to 
it«   probability,   court   should    allow   libera1 
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latitude  for  cross-examination  to  test  her 
intelligence,  knowledge,  accuracy  of  mem- 
ory, disposition  to  tell  truth,  bias,  relation 
to  parties,  interest,  motive,  etc.,  and  refusal 
to  permit  such  cross-examination  Is  an 
abuse  of  discretion,  warranting  reversal  of 
judgment. — Estate  of  Kasson,  127  Cal.  496, 
500,  59  Pac.  960. 

90.  Right  of  cross-examination  affords 
most  effective  mode  of  testing  accuracy  or 
credibility  of  witness,  and  should  not  be  re- 
stricted beyond  requirements  of  statute. — 
People  v.  Gallagher,  100  Cal.  466,  476,  35 
Pac.  80. 

91.  Same— Trothfolnema. — Where  witness 
has  stated  on  direct  examination  that  he 
saw  defendant  in  act  of  shooting  at  de- 
ceased (the  witness'  brother)  it  is  proper 
on  cross-examination,  for  purpose  of  testing 
his  credibility  and  truth  of  his  testimony, 
for  defendant's  counsel  to  ask  him:  "After 
your  brother  unhitched  his  team  and  was 
riding  past  where  you  were,  did  you  not 
then  ask  your  brother  whether  defendant 
had  shot  at  him?" — People  v.  Bullard.  51 
Cal.  561,  662. 

92.  Defendant  charged  with  grand  lar- 
ceny of  a  horse,  who,  in  his  effort  to  ac- 
count as  to  how  he  came  honestly  by  prop- 
erty, has  testified  in  his  own  behalf  that  he 
bought  horse  from  one  R,  may  on  cross- 
examination  be  asked  where  R  now  is,  and 
whether  defendant  has  made  any  effort  to 
procure  his  attendance  at  trial.  It  is  com- 
petent to  show,  as  circumstances  in  case, 
probability  or  improbability  of  defendant's 
statement  by  making  evident  whether  or 
not  he  could  have  had,  or  expected  to  have, 
R  to  testify  in  corroboration  of  his  state- 
ments.— People  v.  Cline,  83  Cal.  374,  377,  23 
Pac.  391. 

93.  In  proceeding  to  revoke  probate  of 
will  on  ground  of  incompetency  of  deceased 
by  reason  of  mental  incapacity  at  time  of 
alleged  execution  of  will,  where  witness 
testifies  that  he  had  been  attending  physi- 
cian for  deceased*  for  some  time  before  her 
death  and  that  during  such  time  and  while 
she  was  in  litigation  with  her  sons  over 
her  property  he  had  acted  as  her  agent  in 
that  matter,  that  he  saw  her  great  many 
times  during  that  period,  and  saw  no  evi- 
dence of  failing  mind  or  memory,  and  that 
she  was  entirely  competent  to  attend  to 
business  and  make  will,  it  is  proper  on 
cross-examination  of  such  witness  to  ask 
him  whether  he  had  not,  during  litigation 
of  decedent  with  her  sons,  asked  another 
person  to  testify  that  decedent  was  not  in 
her  right  mind  and  whether  he  did  not  in- 
tend at  that  time  to  go  upon  stand  in  case 
between  her  and  her  sons  and  testify  that 
she  was  not  in  her  right  mind. — Wixoin  v. 
Goodcell.  90  Cal.  622,  626,  626.  27  Pac.  419. 

94.  On  cross-examination,  a  witness  for 
defendant  in  criminal  cause  stated  that  wit- 
ness for  prosecution  was  "perjuring  himself 
against  an  innocent  man."  District  attorney 
replied:  "Just  like  you  are  doing  now."    To 
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which  witness  replied:  "Just  like  I  am  doing 
now."  This  was  assigned  as  misconduct  on 
part  of  district  attorney,  but  as  cross-exam- 
ination complained  of  elicited  from  witness 
an  admission  that  testimony  he  had  given 
was  false,  it  was  both  proper  and  pertinent. 
—People  v.  Metzger,  143  Cal.  447,  448,  77 
Pac.  155. 

96.  Same  — Value  of  opinions. — Where 
witness  testifies  that  in  his  opinion  defend- 
ant was  out  of  his  right  mind  at  time  of 
commission  of  homicide  charged,  it  is  com- 
petent and  pertinent  to  inquire  on  cross- 
examination  whether  he  had  before  then 
expressed  different  opinion,  and  also,  if  de- 
sired, to  inquire  of  grounds  or  matters  upon 
which  change  of  his  opinion  had  been 
brought  about.  To  do  so  would  not  neces- 
sarily be  to  discredit  or  question  his  verac- 
ity, but  to  test  to  some  extent  the  value 
of  his  opinion. — People  v.  Donovan,  43  Cal. 
162,  165. 


96.  Degree     of     latitude     allowed.  —  On 

cross-examination  a  considerable  degree 
of  latitude  is  permitted  for  the  purpose  of 
testing  the  memory,  the  bias,  the  accuracy 
and  the  sincerity  of  the  witness. — People  v. 
Manasse,   153  Cal.   13,  94  Pac.  92. 

97.  Deposition  taken  prior  to  a  former 
trial  of  same  action— May  be  used  In  cross- 
examining  plaintiff,  certain  questions 
therein  being  read  to  witness  and  he  being 
asked  whether  he  so  testified  and  whether 
such  answers  were  true,  without  introduc- 
ing such  depostion  in  evidence. — McOraw 
v.  Friend  &  Terry  Lumber  Co.,  133  Cal. 
589,  592,  66  Pac.  1051. 

As  to  contradicting  witness  by  use  of  dep- 
oNftlon,  see,  post,  S  2052  and  note  pars.  135- 
146. 

08.     Discretion  of  trial  court— In  general. 

— Cross-examination  is  largely  in  discretion 
of  trial  court. — Silvarer  v.  Hansen,  77  Cal. 
579,  588,  20  Pac.   136. 

As  to  discretion  of  court  as  to  examination 
of  witnesses,  see,  ante,  §  2042  and  note  pars. 
51-54;  §  2044  and  note  pars.  3-5;  9  2046  and 
note  pars.  2-7;  Kerr's  Cyc.  Pen.  Code,  2d  ed„ 
§  1321  and  note  par.  42. 

As  to  discretion  of  cross-examination,  see 

note  88  Am.  Dec.  320-324;  note  82  Am.  St. 
Rep.  31,  32;  note  12  L.  R.  A.  693. 

99.  While  large  latitude  should  be  al- 
lowed on  cross-examination  of  witness,  for 
purpose  of  developing  truth,  and  more  espe- 
cially when  witness  is  party  in  interest, 
court  has  power  in  exercise  of  sound  dis- 
cretion to  confine  examination  within  rea- 
sonable limits. — Reed  v.  Clark,  47  Cal.  194, 
200. 

100.  In  examination. of  witness  for  pur- 
pose of  showing  motive,  interest,  or  preju- 
dice, or  In  rebutting  an  implication  of  giving 
testimony  from  some  unworthy  motive, 
much  is  necessarily  left  to  discretion  of 
judge  of  trial  court. — Smith  v.  Whittier,  95 
Cal.  279,  301,  30  Pac.  5  29. 


101.  Cross-examination  of  witnesses  for 
purpose  of  disclosing  interest,  motive,  lean- 
ing, or  bias  of  witness  towards  adverse 
party,  and  as  testing  his  memory,  is  matter 
largely  in  discretion  of  trial  court  Cases 
are  sometimes  reversed  for  abuse  of  such 
discretion.  But  where  questions  are  general 
and  indefinite  in  character,  and  are  asked 
for  apparent  purpose  of  developing  affirma- 
tive defenses  of  defendant  before  defense 
has  been  opened,  it  is  not  ground  for  re- 
versal that  trial  court  excluded  such  ques- 
tions, even  though  answers  also  tend  to  test 
memory  of  witness  or  to  be  in  some  way 
useful  to  adversary. — Roche  v.  Baldwin,  143 
Cal.   186.   190,  191,  76  Pac.  956. 

102.  A  witness  called  for  people  in  crim- 
inal cause  who  had  given  testimony  mate- 
rial to  issue,  o)i  his  cross-examination  by 
defendant  said  he  was  in  jail  on  criminal 
charge.  He  was  then  asked:  "Were  you  not 
there  on  a  charge  of  house-breaking?"  The 
ruling  of  court  sustaining  an  objection  to 
question  was  assigned  as  error.  The  su- 
preme court  held:  "If  the  evidence  was  ad- 
missible at  all  (a  point  we  do  not  decide) 
it  was  admissible  only  on  ground  that  Ins 
confinement  on  charge  mentioned  affected 
his  credibility.  He  was  not  asked  if  he  had 
been  convicted  of  felony,  but  if  he  had  been 
charged  with  it.  This  being  merely  collat- 
eral matter,  relating  only  to  credibility  of 
witness,  and  not  material  to  issue,  extent 
to  which  it  could  be  pursued  was  in  dis- 
cretion of  trial  court  and  we  can  not  say 
that  this  discretion  was  abused." — People 
v.  Ah  Who,  49  Cal.  32,  33. 

103.  Scope  within  which  cross-examina- 
tion is  to  be  confined,  and  time  requisite, 
therefore,  are,  subject  to  certain  well-de- 
fined rules,  largely  a  matter  of  discretion 
with  trial  court.  No  abuse  of  such  discre- 
tion is  shown  where,  in  an  action  for 
malicious  prosecution,  on  an  application  in 
superior  court  to  have  guardian  appointed 
of  estate  of  plaintiff,  after  extensive  cross- 
examination  of  witness  upon  one  point,  that 
being  confined  to  questioning  witness  a* 
to  her  testimony  before  superior  court  in 
proceeding  for  appointment  of  guardian  for 
her  mother,  plaintiff  in  action,  court  ex- 
cused witness  before  such  examination  had 
been  completed.  In  such  case,  if  there  were 
any  other  points  concerning  which  counsel 
desired  to  cross-examine  witness,  he  should 
suggest  such  fact  to  court.  —  Sandel  v. 
Sherman,   107  Cal.   391,   393,   40  Pac.   493. 

104.  Same— In  criminal  causes. — Limit  of 
cross-examination  of  ordinary  witnesses  is 
not  marked  with  any  great  accuracy  or  dis- 
tinctness. Questions  are  frequently  allowed 
which  strictly  do  not  refer  to  matters  about 
which  witness  testified  in  chief.  Great  lati- 
tude is  given  trial  court  in  passing  upon 
admissibility  of  such  questions:  and  their 
discretion  is  rarely  Interfered  with  by  ap- 
pellate courts.  But  when  witness  is  de- 
fendant in  criminal  prosecution,  cross-ex- 
amination must  be  limited  to  matters  about 
which    he   was   examined   in    chief    (McFar- 
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land,   J.,   In   dissenting:  opinion.) — People  v. 
Meyer,  75  Cal.  383,  387,  17  Pac.  431. 

105.  Same— Review  of  abase  of  discre- 
tion.— in  cross-examination  of  witness  much 
must  be  left  to  discretion  of  judge  who  pre- 
sides at  trial.  Unless  record  on  appeal 
shows  abuse  of  discretion  appellate  tribu- 
nals do  not  Interfere. — People  v.  French,  69 
Cal.  169,  172,  10  Pac.  378;  Sllvarer  v.  Hansen, 
77  Cal.  B79,  588,  20  Pac.  136;  City  of  Santa 
Ana  v.  Harlln,  99  Cal.  638,  545,  34  Pac.  224; 
Grimbley  v.  Harrold,  125  Cal.  24,  32,  73  Am. 
St.  Rep.  19,  57  Pac.  558;  Zane  v.  De  Ona- 
tivia,  139  Cal.  328.  329,  73  Pac.  85B;  Roche  v. 
Baldwin,  143  Cal.  186,  190,  76  Pac.  966. 

106.  Cross-examination  of  witness  is 
matter  which  law  trusts  to  discretion  of 
presiding  judge.  Generally,  rulings  of  judge 
upon  questions  connected  with  examina- 
tion are  not  regarded  as  legitimate  subject 
of  exception.  It  is  only  when  there  is  an 
apparent  abuse  of  discretion  that  appellate 
court  interferes.  Object  of  all  examinations 
is  to  elicit  whole  truth,  and  not  a  part  of 
it,  and  conscience  of  witness  is  bound  by 
an  oath  to  that  effect. — People  v.  O'Brien. 
66  Cal.  602,  605,  6  Pac.  695  (dis.  op.  Mc- 
Kee,  J.). 

107.  Where  witness  testifies  to  material 
matters  occurring  during  period  of  from 
fifty  to  sixty  years,  much  of  which  testimony, 
whether  true  or  not,  may  be  characterized 
as  quite  remarkable,  occasion  presents  an 
instance  where  wide  range  of  cross-exami- 
nation should  be  allowed.  A  liberal  latitude 
should  be  given  on  cross-examination  to 
test  her  intelligence,  knowledge,  accuracy 
of  memory,  disposition  to  tell  the  truth, 
bias,  relation  to  parties,  interest,  motive, 
etc.  In  such  case,  refusal  to  allow  reason- 
able cross-examination  is  ground  for  re- 
versal.— Estate  of  Kasson,  127  Cal.  496,  500, 
59  Pac.  950. 

As  to  curtailing  cross-examination  upon 
Immaterial  and  Irrelevant  matters,  when 
the  cross-examination  rang  Into  mere  repe- 
tition of  questions  already  asked,  see,  ante, 
fi  2044  and  note  par.  9. 

108.  Same — As  to  relaxing  rules  to  pro- 
mote justice. — Nisi  prius  court  must  nec- 
essarily exercise  sound  discretion  in  re- 
spect to  latitude  to  be  allowed  in  sifting 
testimony  of  witness,  by  rigid  and  often 
prolix  examination.  In  cross-examination 
of  an  adverse  witness,  who  betrays  an  evi- 
dent bias  for  party  calling  him,  or,  on  ex- 
amination in  chief  of  reluctant  witness, 
called  by  party  himself,  court  should  exer- 
cise sound  discretion  in  properly  relaxing 
rule  so  as  to  promote  ends  of  Justice. — 
Brumagim  v.  Bradshaw,  39  Cal.  24,  38. 

109.  Same  — Each  of  parties,  although 
numerous,  may  cross-examine. — One  party 
to  proceeding  in  nature  of  an  action  to  de- 
termine heirship  can  not  be  rightfully  pre- 
cluded from  cross-examining  hostile  wit- 
ness as  to  certain  matter,  upon  ground  that 
another  party  had  previously  examined  him 
as  to  that  matter.     Under  such  proceedings 


(8  1664,  ante)  each  person  who  appears  and, 
either  by  complaint  or  answer,  sets  up  a 
claim  of  heirship,  etc.,  peculiar  to  himself, 
is  an  actor,  and  has  a  separate  and  inde- 
pendent right  to  conduct  his  case  accord- 
ing to  his  own  Judgment,  including  right 
to  ask  proper  questions  of  witnesses  of 
hostile  parties.  Of  course,  in  such  proceed- 
ing, when  there  are  numerous  parties,  court 
could,  in  its  discretion,  prevent  frequent 
and  apparently  useless  repetition  of  same 
questions  by  different  parties. — Estate  of 
Kasson,   127   Cal.   496,  'SOS,   59   Pac   950. 

110.  Error  In  excluding  questions— Cured 
by  subsequent  testimony. — Error  in  ex- 
cluding questions  on  cross-examination  is 
cured  where  witness  thereafter  testifies 
fully  as  to  matters  thus  sought  to  be 
brought  out. — Hill  v.  McCoy,  1  Cal.  App. 
159,  162,  81  Pac.  1015. 

111.  Error  in  excluding  testimony  of  a 
witness  on  direct  examination  is  cured  by 
admission  of  same  testimony  upon  cross- 
examination. — Kellam  v.  Brode,  1  Cal.  App. 
315,  318,  319,  82  Pac.  213. 

112.  An  error  of  court  in  refusing  to 
permit  counsel  for  defendant,  on  cross-ex- 
amination of  plaintiff,  to  prove  when  he  re- 
ceived certain  letters  of  defendant,  which 
he  produced  and  offered  in  evidence,  is 
cured  by  action  of  court  after  trial  closes 
in  offering  to  open  case  and  permit  defend- 
ant to  put  proffered  questions,  although 
such  offer  be  refused  by  defendant,  unless 
case  shall  be  opened  generally  for  reception 
of  testimony. — Bergtholdt  v.  Porter  B.  Co., 

114  Cal.  681,  690,  46  Pac.  738. 

IIS.  Same  —  Subsequent  testimony  must 
fully  cover  excluded  questions. — Injury 
caused  by  ruling  in  refusing  to  permit  ques- 
tion asked  on  cross-examination  of  witness 
as  to  whether  he  had  not  threatened  to  kill 
defendant,  is  not  cured  by  proof  elsewhere 
that  witness  was  unfriendly.  Degree  of 
hostility  is  important. — Lange  v.  Schoettler, 

115  Cal.  388,  393,  47  Pac.  139. 

114.  Hypothetical  questions— Propounded 
to  expert  witnesses,  on  cross-examination, 
must  be  confined  to  facts  appearing  in  evi- 
dence; and  if  they  assume  facts  not  in  evi- 
dence, they  are  properly  excluded. — Roche 
v.  Baldwin,  143  Cal.  186,  191,  76  Pac.  956. 

As  to  framing  hypothetical  questions,  see 

note  53  Am.  Rep.  307-309. 

115.  Hypothetical  questions  can  not  be 
asked  on  cross-examination  concerning 
matters  not  inquired  into  upon  direct  ex- 
amination of  witness. — Verdelli  v.  Gray's 
Harbor  Commercial  Co.,  116  Cal.  617,  626,  47 
Pac.  364. 

116.  It  is  not  error  for  court  to  exclude, 
on  cross-examination  of  an  expert  medical 
witness,  hypothetical  question  not  based 
upon  evidence  in  case;  thus,  where  there  Is 
no  evidence  that  deceased,  after  receiving 
wounds  inflicted  on  him,  drank  alcoholic 
liquor,  or  any  statement  of  counsel  pro- 
pounding question  that  he  expects  to  prove 
that  deceased  did  drink  alcoholic  liquor  after 
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he  was  wounded,  the  following  question 
was  properly  excluded  by  court:  "Suppose 
that  party  had  wound  inflicted  upon  him, 
and  after  that  wound  had  been  inflicted  the 
party  drank  excessively  of  alcoholic  liquor, 
would  that  have  any  efTect,  or  would  that 
produce  blood  poisoning?" — People  v. 
Dunne,  80  Cal.  34,  36,  37,  21  Pac  1130. 

117.  If  theory  upon  which  hypothetical 
question  asked  on  direct  examination  does 
not  accord  with  that  of  defendant  as  to 
effect  of  evidence,  it  is  privilege  of  latter 
on  cross-examination  to  put  to  witness 
questions  formulated  upon  his  theory  of 
case  and  take  opinion  of  witness  thereon, 
leaving  to  jury  question  as  to  which 
theory,  if  either,  is  warranted  by  evidence. 
—People  v.  Hill,  116  Cal.  562,  567,  48  Pac. 
711. 

118.  Impeachment  of  witness  —  Laylnff 
foundation    for    by    cross-examination. — On 

cross-examination  of  defendant  in  crim- 
inal prosecution,  foundation  may  be  laid 
for  impeaching  him  in  same  manner  as  it 
may  in  case  of  other  witnesses. — People  v. 
Walker,  140  Cal.  153,  155,  156,  73  Pac.  831. 
See  People  v.  Dennis,  39  Cal.  625,  634. 

As  to  Impeachment  of  witnesses,  see, 
post,    §§  2049,   2051-2053  and   notes. 

As  to  laying  foundation  for  Impeach- 
ment, see,  post,  8  2052  and  note  pars.'  34-50. 

119.  Plaintiff  may  be  cross-examined 
concerning  sworn  statements  or  admissions 
made  in  another  action  or  proceeding. — 
Moran  v.  Abbey,  63  Cal.  66,  58. 

120.  Same— On  cross-examination— Pre- 
vious Inconsistent  statements— Foundation 
unnecessary. — In  a  prosecution  charging 
the  crime  of  larceny  where  the  complaining 
witness  testified  on  cross-examination  that 
he  made  no  effort  to  hold  the  defendant 
a  prisoner  in  his  room  after  the  discovery 
of  the  theft,  it  was  proper  to  ascertain 
whether  or  not  the  witness  had  made  pre- 
vious inconsistent  statements,  not  only 
upon  that  subject,  but  also  relative  to  the 
events  that  occurred  in  his  room  and  par- 
tially detailed  upon  his  direct  examination; 
and  it  is  proper  to  endeavor  to  discover 
that  fact  from  the  witness  himself  under 
the  provisions  of  the  above  section,  with- 
out the  necessity  of  first  laying  a  predicate 
referred  to  in  section  2052,  post. — People  v. 
Williams,  43  Cal.  App.  60,  184  Pac.  498, 
following  the  doctrine  in  People  v.  Jones, 
160  Cal.  358,  117  Pac.  176;  People  v.  Ho  Kim 
You,  24  Cal.  App.  451,  141  Pac.  950;  People 
v.   Webber,   26    Cal.   App.    413,   147   Pac.    102. 

121.  Improper  when— In  general. — Where 
a  medical  witness  gave  no  testimony  in  his 
examination  in  chief  relative  to  the  sanity 
of  the  defendant,  cross-examination  thereon 
is  improper. — People  v.  Peterson,  17  Cal. 
App.  736,  121  Pac.  703. 

122.  Same— But  without  prejudice,  when. 
— In  an  action  for  death  resulting  from  al- 
leged negligence  of  defendant's  employee, 
where   the    latter   upon    direct    examination 


testified  as  to  facts  within  his  knowledge 
occurring  upon  the  occasion  of  the  acci- 
dent, without  referring  in  any  way  to  the 
subject  of  his  own  Indifference  as  to  the 
condition  of  the  injured  person,  it  was 
error  to  permit  him  to  be  cross-examined 
upon  that  point;  but  it  is  inconceivable  that 
the  testimony  given  in  response  to  such 
erroneous  cross-examination  could  have 
operated  to  the  prejudice  of  the  defend- 
ant, although  both  improper,  as  cross-ex- 
amination, and  Irrelevant  as  evidence. — 
Salmon  v.  Rathjens,  152  Cal.  300,  92  Pac.  733. 


128.  Instruments  In  writing-— Referred"  to 
by  witness  may  be  Introduced. — In  case 
where  it  was  disputed  matter  of  fact 
whether  note  and  mortgage  drawn  up  in 
name  of  daughter  for  money  advanced  by 
her  father  were  so  made  for  purpose  of  giv- 
ing sum  of  money  involved  to  daughter  or 
merely  for  purpose  of  giving  her  appear- 
ance of  financial  standing,  and  where  wit- 
ness on  direct  examination  in  behalf  of 
father  testified  that  he  drew  papers  at 
dictation  of  father,  and  had  before  that 
drawn  up  for  him  some  deeds  to  another 
daughter,  and  granddaughter,  daughter's 
attorney  may,  in  connection  with  cross- 
examination  of  such  witness,  introduce 
deeds  referred  to  in  evidence  and  identi- 
fied, together  with  letter  in  relation  thereto. 
They  properly  constitute  portion  of  cross- 
examination  of  such  witness. — Spitler  v. 
Kaeding,  133  Cal.  500,  503,  604,  65  Pac.  1040. 


124.  Objection   to    question    on 
amlnation— Must  be  raised  at  trial  and  not 

for  first  time  in  appellate  court. — Watrous 
v.  Cunningham,  71  Cal.   30,  32,  11  Pac.  811. 

125.  It  is  not  permissible,  where  ques- 
tion asked  is  not  objectionable  on  ground 
stated  at  trial,  for  party  assigning  error 
to  urge  another  ground  of  objection  in  ap- 
pellate court. — People  v.  McCauley,  45  Cal. 
146,  148. 

126.  If  questions  asked  of  witness  by 
court,  upon  cross-examination,  and  if  rul- 
ings of  court  concerning  questions  asked 
by  counsel  on  cross-examination,  are  ob- 
jectionable, party  should  object  at  time 
and  take  exception.  It  is  too  late  to  raise 
such  questions  on  appeal. — People  v.  Bishop. 
134  Cal.  682-686,  66  Pac.  976. 

127.  Of    defendant— In    general. — In    the 

case  of  a  defendant  charged  with  crime, 
his  cross-examination  must  be  limited  to 
subjects  concerning  which  the  witness  tes- 
tified in  his  direct  examination,  but  within 
the  limits  of  such  subjects,  a  defendant 
who  has  offered  himself  as  a  witness  may 
be  asked  any  questions  having  a  tendency 
to  shake  the  effect  of  his  direct  testimony; 
and  where  such  a  defendant  in  a  murder 
case  testified  that  his  wife  had  told  him  of 
threats  against  his  life  made  by  the  de- 
ceased, he  may  be  asked  on  cross-exami- 
nation whether  he  ever  told  any  one  of 
such  threats. — People  v.  Manasse,  153  CaL 
13,  94  Pac.  92;  People  v.  Hart,  153  CaL  217, 
94  Pac.  1042. 
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128.  On    minor   and    Immaterial   matter- 
Is    permlaalhle   for    the    purpose   of   teetlna; 

the  recollection  of  the  witness,  and  is  al- 
ways a  matter  resting  in  the  discretion  of 
the  court. — California  Wine  Assoc,  v.  Com- 
mercial Union  Fire  Ins.  Co.,  159  Cal.  65,  112 
Pac.  858. 

129.  Privilege  of   wltneee— In   general. — 

Party  has  right  to  object  to  any  questions 
on  cross-examination  which  tend  to  weaken 
evidence  of  witness  on  direct  examination, 
and  which  are  improper,  without  reference 
to  question  whether  witness  might  also  re- 
fuse to  answer  on  ground  of  privilege.  If 
questions  be  pertinent,  right  to  object  to 
them,  or  to  refuse  to  answer,  on  ground 
of  privilege  of  witness,  would  rest  with 
witness  alone;  but  if  question  be  not  perti- 
nent, it  is  subject  to  objection  of  party. — 
Sharon  y.  Sharon,  79  Cal.  688,  875,  22  Pac. 
26,  131. 

Aa    to    privilege    of    wltneaa,    see,    post, 
59  2065  et  seq.  and  notes. 


180.  Same— Party  aa  wltneaa. — When  de- 
fendant becomes  witness  in  his  own  behalf 
he  subjects  himself  to  all  rules  regulating 
examination  and  cross-examination  of  wit- 
nesses. His  privilege  is  no  greater  than 
that  of  any  other  witness.  He  drops,  for 
time  being,  character  of  party,  and  takes 
on  that  of  witness. — Clark  v.  Reese,  35  Cal. 
89,  96. 

1S1.     Question  aaanming  facta— Improper. 

— Question  on  cross-examination  which  as- 
sumes facts  that  do  not  appear  in  evidence 
is  improper,  and  objection  thereto  should 
be  sustained. — Bushnell  v.  Simpson,  119  Cal. 
658,  662,  51  Pac.   1080. 

132.  Question  on  cross-examination 
which  assumes  that  witness  admitted  as 
fact  what  he  denied,  is  unfair  and  im- 
proper.— Hand  v.  Scodeletti,  128  Cal.  674, 
676,  61  Pac.  373. 

138.  Reversal  for  error  In  rnllaaje  relating 
to  eroae-examlnatlon. — Power  of  cross-ex- 
amination is  one  of  most  efficacious  tests 
known  to  law  for  discovery  of  truth.  To 
deprive  defendant  of  this  right  in  proper 
case  and  in  regard  to  material  matter,  and 
when  cross-examination  is  confined  within 
general  scope  of  direct  examination,  is  er- 
ror for  which  judgment  will  be  reversed. — 
People  v.  Westlake,  124  Cal.  452,  457,  57 
Pac.  465.  See  Ross  v.  Roadhouse,  86  Cal. 
580,  584,  585. 

134.  Where  prosecuting  witness  testified 
that  only  cause  of  assault  upon  him,  so  far 
as  he  knew,  was  that  he  was  present  on 
previous  occasion  when  defendant,  with 
several  other  Chinese,  came  to  theater  and 
assaulted  white  doorkeeper;  that  he  (wit- 
ness) witnessed  affair,  and  subsequently 
gave  names  of  those  engaged  in  it  to  of- 
ficers, which  resulted  in  arrest  of  assail- 
ants, and,  on  cross-examination,  when  asked 
whether  defendant  was  among  parties  that 
assaulted  that  doorkeeper,  replied  "yes, 
sir;   he   had   something   to  do   with   it   too," 


defendant  should  be  permitted  to  ask  in 
detail  what  he  did  do.  The  refusal  to  per- 
mit such  cross-examination  is  error  suffi- 
cient to  require  reversal  of  judgment  of 
conviction. — People  v.  Un  Dong,  106  Cal.  83. 
86,  39  Pac.  12. 

135,  Same— Error  mnat  affirmatively  ap- 
pear In  appeal  record. — Judgment  will  not 
be  reversed  on  appeal  because  of  questions 
asked  of  defendant  on  cross-examination, 
where  record  does  not  contain  all  of  his 
testimony  on  direct  examination,  and  where 
careful  review  of  scope  of  his  testimony 
as  shown  by  record  given  in  his  exam- 
ination in  chief  leads  to  conclusion  that 
questions  propounded  to  him  on  cross- 
examination  are  within  rules  of  proper 
cross-examination,  or  are  unproductive  of 
injury.  Error  must  affirmatively  appear 
and  will  not  be  presumed. — People  v. 
Ebanks,  117  Cal.  652,  663,  40  L.  R.  A.  269, 
49   Pac.   1049. 


ISO.     Same 
dlsregarded.- 

examination 
thereto   can 
.the  allowing 
dlcial  error.- 
470,  474,   475, 
kerth,  93  Cal 


—  Errors    not    prejndlclal    are 

-Although  question  on  cross- 
may    be    Improper,    if    answer 

cause  no  injury  to  appellant, 
of  such  question  is  not  preju- 

-Partridge  v.  Shepard,  71  Cal. 
12  Pac.  480;  Barnhart  v.  Ful- 

.  497,  498,  29  Pac.  50. 


137.  Refusal  to  permit  questions  to  wit- 
ness on  cross-examination  which  would 
tend  to  show  unfriendliness  between  him- 
self and  one  of  parties,  or  bias  against  such 
party,  is  not  prejudicial  error,  where  wit- 
ness has  already  testified  that  he  was 
biased  towards  or  unfriendly  with  such 
party. — Anderson  v.  Black,  70  Cal.  226,  229, 
11  Pac.  700;  Tonini  v.  Cevasco,  114  Cal.  266, 
269,  270,  46  Pac.  103. 

138.  In  action  in  the  nature  of  assump- 
sit, plaintiff,  while  testifying  in  his  own 
behalf,  produced  written  statement  of  ac- 
counts between  himself  and  defendant, 
which  he  said  he  had  made  nearly  a  year 
before  the  trial.  Statement  was  marked 
"Plaintiff's  Exhibit  1."  Defendant's  ques- 
tion on  cross-examination,  "What  were 
your  feelings  toward  defendant  at  time 
you  made  plaintiff's  exhibit  one?"  was  ob- 
jected to  and  objection  sustained  by  the 
trial  court.  It  was  held  by  supreme  court 
that  this  ruling,  although  erroneous,  was 
harmless  as  it  must  have  appeared  to  the 
jury  that  feelings  of  plaintiff  and  defend- 
ant towards  each  other  were  hostile  at 
time  of  trial,  and  that  such  fact  was  doubt- 
less considered  by  jury  in  estimating  credi- 
bility of  plaintiff's  testimony. — Salle  v. 
Mayer,  91  Cal.  165,  167,  168,  27  Pac.  513. 

See  par.  66,   this  note. 

139.  Exclusion  of  letter  relating  to  col- 
lateral matters  and  which,  so  far  as  it  con- 
tains anything  illustrating  relations  be- 
tween defendant  and  one  alleged  to  be  his 
agent,  and  their  mode  of  doing  business,  is 
repetition  of  oral  testimony,  is  not  preju- 
dicial error. — Buckley  v.  Silverberg,  113 
Cal.  643,  680,  681,  45  Pac.  804. 
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140.     Same— Injury    preiomed    to    result      carrying    weapons.     An   objection   to   ques- 


from  error. — Error  in  refusing:  to  permit 
proper  cross-examination  is  prima  facie 
injury  to  party  against  whom  it  is  made, 
and  it  rests  with  other  party,  on  appeal, 
clearly  to  show,  not  that  probably  no  harm 
was  done,  but  that  none  could  have  been, 
or  was,  done  by  error. — Jackson  v.  Feather 
River  &  G.  Water  Co.,  14  Cal.  18,  26. 

141.  Where  court  has  made  erroneous 
rulings  refusing:  to  permit  cross-examina- 
tion by  defendant  which  would  tend  to 
show  relations  of  witnesses  to  parties,  de- 
fendant must  be  presumed  to  have  been  in- 
jured by  them,  unless  it  clearly  and  affirma- 
tively   appears    that    he    was    not,    and    it 

.  follows  that  judgment  and  order  denying: 
new  trial  should  be  reversed. — People  v. 
Furtado,  57  Cal.  346,  347.  # 

142.  Improper  question  asked  on  cross* 
examination  is  not  ground  for  reversal 
where  question  is  withdrawn  on  suggestion 
by  court  of  its  impropriety,  and  no  wilful 
attempt  to  Injure  defendant  by  mere  ask- 
ing of  question  is  apparent. — People  v. 
Ward.  106  Cal.  335,  340,  38  Pac.  945. 

143.  Error  in  sustaining  question  asked' 
of  plaintiff's  witness  on  cross-examination 
can  not  be  regarded  as  prejudicial  error 
where  defendant  was  afterwards  permitted 
to  testify  fully  in  relation  to  subject-mat- 
ter of  such  question,  and  his  testimony  ap- 
pears to  have  been  regarded  as  fully  prov- 
ing that  particular  matter. — San  Joaquin 
Valley  Bank  v.  Bours,  73  Cal.  200,  201,  14 
Pac.  678. 

144.  Restriction  of. — In  an  action  for 
personal  Injuries  sustained  from  a  collision 
between  a  street-car  and  an  automobile  in 
which  plaintiffs  were  riding,  it  is  improper 
to  restrict  the  cross-examination  of  one  of 
the  plaintiffs  upon  points  relating  to  the 
distance  between  the  vehicles  at  the  times 
in  question,  and  with  reference  to  the  speed 
at  which  the  car  approached  the  automo- 
bile, notwithstanding  the  witness  in  the 
course  of  such  cross-examination  made  con- 
flicting statements  as  to  distance  and  speed 
of  the  car. — Quackenbush  v.  Los  Angeles 
R.  Corp.,   28  Cal.  App.   173,  151   Pac.  755. 

145.  Right    of   cross-examination    is    one 

of  most  important  privileges  pertaining 
to  trial  of  issue  of  fact.  It  exists,  and 
ought  to  exist,  in  great  latitude,  for  it  is 
only  effective  shield  against  perjury,  and 
only  sure  means  of  eliciting  whole  truth. — 
Jackson  v.  Feather  River  &  Q.  Water  Co., 
14  Cal.  18,  24;  Neal  v.  Neal,  58  Cal.  287,  288; 
People  v.  Strong,  30  Cal.  151,  159. 

146.  Same— Explanation  of  direct  testi- 
mony.— In  prosecution  for  murder,  crime 
being  committed  during  affray  of  rival 
Chinese  societies,  police  officer  testified  that 
subsequent  to  killing  he  arrested  Lee  Sam, 
an  active  friend  of  deceased  upon  night  of 
killing,  for  carrying  concealed  weapons, 
and  found  upon  him  two  large  pistols.  The 
prosecution  then  asked  officer  if  he  swore 
to    complaint,   or    prosecuted   Lee   Sam    for 


tion  was  overruled,  and  officer  said  he  did 
not  know  whether  or  not  he  swore  to  com* 
plaint,  but  that  charge  was  subsequently 
dismissed.  On  appeal  this  ruling  was  as- 
signed as  error,  and  court  held  that  it  was 
not  clear  that  evidence  of  police  officer  in 
first  instance  was  material  to  case  at  bar, 
but  if  material  opposing  side  had  right  to 
explain  it. — People  v.  Chin  Hane,  108  Cal. 
597,    603,    604,   41    Pac.    697. 


147.  Same  — Object  of  cross-examination 

is  to  test  credibility,  knowledge,  and  rec- 
ollection of  witness  as  to  his  testimony 
on  direct  examination. — Sharp  v.  Hoffman, 
79  Cal.  404,  408,  21  Pac.  846. 

An    to    object    of    cross-examlnntton,    see 

note  12  L.  R.  A.  693. 

148.  Object  of  all  examinations  is  to 
elicit  whole  truth,  and  not  part  of  it- — Peo- 
ple v.  O'Brien,  66  Cal.  602,  605,  6  Pac  695. 

149.  Rulings     sustaining     objections     to 

cross-examination,  the  subject  matter  of 
which,  so  far  as  proper,  was  fully  covered 
by  other  questions  and  answers  on  further 
cross-examination,  held  not  prejudicial. — 
Anglo-California  Bank  v.  Cerf,  147  Cal.  391, 
81  Pac.  1077. 

lBOw  Scope  of  cross-examination— In  gen- 
eral.— Witness  can  be  interrogated  on  cross- 
examination  as  to  any  matter  which  has 
bearing  directly  or  indirectly  upon  any 
portion  of  his  testimony  on  direct  exami- 
nation.— Sharp  v.  Hoffman,  79  Cal.  404. 
408,  21  Pac.   846. 

An  to  tenting  competency  and  credibility 
of  witness,  see  pars.  12-21,  24-95,  this  note. 

An    to    scope    of    cross-examination*    see 

note  12  L.  R.  A.  693,  694. 

151.  It  is  always  proper  to  cross-exam- 
ine witness  fully  as  to  all  facts  and  circum- 
stances connected  with  matter  stated  in  his 
direct  examination. — People  v.  Westlake,  124 
Cal.   452,   459,   57   Pac.   465. 

152.  Where  plaintiff  in  action  for  dam- 
ages for  personal  injury  testifies  on  direct 
examination  as  to  injury  and  pain  suf- 
fered by  her  immediately  thereafter,  it  is 
proper  on  cross-examination  to  ask  whether 
she  called  doctor  right  after  injury. — Mc- 
Fadden  v.  Santa  Ana,  Orange  &  Tustin  St. 
R.  Co.,  87  Cal.  464,  469,  11  L.  R.  A.  252.  25 
Pac.  681. 

153.  Everything  which  will  tend  to  re- 
but facts  testified  to  by  party  to  action,  or 
dispute  inference  that  may  be  drawn  from 
bin  direct  testimony,  is  admissible  on  cross- 
examination.  Thus,  in  action  brought  by 
plaintiff  to  recover  money  loaned  to  de- 
fendant where  plaintiff  claims  that  promise 
to  repay  was  unconditional,  while  defend- 
ant, admitting  loan,  claims  that  money  was 
advanced  for  purpose  of  paying  expenses  of 
soliciting  for  insurance  company  repre- 
sented by  plaintiff,  and  that  money  was  to 
be  repaid  by  defendant  when  sufficient  com- 
mission had  been  earned  by  him  for  that 
purpose,  and  every  intendment  of  plaintiff's 
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testimony  Is  to  effect  that  money  was  ad- 
vanced without  any  conditions  as  to  pay- 
ment, although  he  does  not  specifically  so 
state  on  direct  examination,  it  is  proper, 
on  cross-examination,  to  ask:  "How  many 
agencies  have  you  employed  during  last 
five  years  that  have  received  loans  from 
you  and  whose  commissions  have  not  cov- 
ered amount  of  loan?"  Plaintiff  in  such 
action  would  come  under  general  rule  that 
witness  may  be  asked  on  his  cross-examina- 
tion any  question  which  tends  to  test  his  ac- 
curacy, veracity,  or  credibility. — Keeron  v. 
Carbone,  1  Cal.  App.  295,  298. 

154.  Same— Conduct  Inconsistent  with 
direct  testimony  is  proper  subject  of  cross- 
examination. — People  v.  Gallagher,  100  Cal. 
466,  474,  86  Pac.  80;  People  v.  Bidleman,  104 
Cal.  608,  616,  38  Pac.  602. 


155.     Same— Defendant    In    criminal    case. 

— General  rule  applicable  to  cross-examina- 
tion of  witness  is  that  he  may  be  cross- 
examined  as  to  any  facts  and  circumstances 
connected  with  matters  testified  to  by  him 
on  his  direct  examination.  This  rule  is 
applicable  to  examination  of  witness  testi- 
fying in  criminal  or  civil  action.  Under 
this  rule,  it  has  invariably  been  held  that 
defendant  testifying  in  his  own  behalf  may, 
on  cross-examination,  be  questioned  as  to 
any  matters  connected  with  facte  to  which 
he  testified  in  his  direct  examination,  or  any 
matter  tending  to  show  bias  against  party 
conducting  examination,  or  as  to  whether 
he  has  been  previously  convicted  of  certain 
criminal  offenses. — People  v.  O'Brien,  66  Cal. 
602,    604,    606,    6   Pac.    695. 

A«  to  cross-examination  of  defendant  In 
criminal  cause,  see  Kerr's  Cyc.  Pen.  Code, 
2d  ed.,  8  132S  and  note  Part  IV. 

ISC  Same— Defense  can  not  be  Intro- 
duced by. — Questions  asked  plaintiff's  wit- 
nesses on  cross-examination,  not  for 
purpose  of  testing  correctness  of  their  testl- 
money  In  chief,  but  for  purpose  of  drawing 
out  facts  which  are  matters  of  defense,  are 
not  proper  cross-examination. — Story  v.  Nid- 
iffer,  146  Cal.  549,  551,  80  Pac.  692.  See 
Roche  v.  Baldwin,  148  Cal.  186,  190,  76  Pac. 
956. 

See,  ante,  8  2042  and  note  par.  2. 

As  to  Introducing  defense  by  cross-exami- 
nation, see  notes  65  Am.  Dec.  418;  55  Am. 
Dec.  669. 

157.  Party  who  has  not  opened  his  own 
case  will  not  be  permitted  to  Introduce  it 
to  jury  by  cross-examining  witness  of  ad- 
verse party,  though  after  opening  it,  he  may 
recall  witness  for  that  purpose. — Haines  v. 
Snedigar,  110  Cal.  18,  22,  42  Pac.  462. 

158.  "Party  who  has  not  opened  his  own 
case  will  not  be  allowed  to  introduce  it  to 
jury  by  cross-examining  witness  of  adverse 
party;  though,  after  opening  it,  he  may 
cross-examine  him  for  that  purpose" 
(Greenleaf,  6  447).  This  doctrine  goes  no 
further  than  this:  That  if  defendant  sets  up 
defense  not  necessarily   involved   in   denial 


of  plaintiff's  case,  but  consisting  of  new 
matter,  then  such  defendant  must  wait  until 
after  his  opening  before  he  offers  proof  of 
this  new  matter.  The  rule  is  wholly  dif- 
ferent when  all  defendant,  on  cross-exami- 
nation, wishes  to  disprove,  by  plaintiff's 
witness,  is  the  very  case  that  witness  has 
made. — Jackson  v.  Feather  River  &  G. 
Water  Co.,  14  Cal.  18,  23,  24. 

168.  Same  —  Same —  Except  wbere  botb 
sides  founded  on  same  facts. — It  is  not  al- 
ways easy  to  determine  precise  point  be- 
yond which  cross-examination  should  not  be 
allowed  to  proceed.  The  general  rules  upon 
subject  are  plain  enough;  but  difficulty  lies 
In  just  application  of  them  to  given  cases. 
Thus,  it  is  well  settled  that  witness  can  not 
be  cross-examined,  if  objection  is  made, 
except  as  to  facts  and  circumstances  con- 
nected with  matters  testified  to  by  him  on 
his  direct  examination.  But  it  is  some- 
times difficult  to  say  whether  or  not  given 
fact  or  circumstance  is  connected  with  mat- 
ter previously  stated  by  him  in  sense  of  this 
rule.  If  broadest  latitude  be  given  to  rule, 
cross-examination  might  extend  to  whole 
case,  for  all  facts  of  the  case  may  be  said 
to  have  a  certain  connection  with  each 
other.  This  rule  is,  therefore,  qualified  by 
another,  which  is  equally  well  settled.  It  is, 
that  party  who  has  not  yet  opened  his  own 
case  can  not  be  allowed  to  introduce  it  by 
cross-examination  of  witness  of  his  adver- 
sary. It  frequently  happens  that  both  sides 
of  case  stand,  in  part,  upon  common  ter- 
ritory, and  are  founded  In  part  upon  same 
or  cognate  facts.  In  such  cases  it  Is  im- 
possible to  adhere  strictly  to  one  rule  with- 
out violating  the  other,  for  question  put 
might  apply  equally  to  new  matter  and  to 
matter  already  stated,  or  at  least  it  may  be 
difficult  to  decide  whether  it  does  or  does 
not.  Where  such  are  the  conditions,  the 
course  to  be  pursued  must  inevitably  be  left 
to  discretion  fit  trial  judge,  and  his  ruling 
can  not  be  regarded  as  legitimate  subject 
for  bill  of  exceptions. — Thornton  v.  Hook,  36 
Cal.  223,  227,  228. 

160.  Same— Instances  of  proper  cross- 
examination.— Where  plaintiff  sets  up  his 
right  to  property  by  virtue  of  bill  of  sale, 
which  is  shown  to  be  mortgage,  defendant 
has  right  on  cross-examination  to  show  that 
mortgage  has  been  satisfied.  Such  proof 
is  not  concerning  new  matter. — Chenery  v. 
Palmer,  6  Cal.  131,  133. 

161.  In  action  to  recover  damages  for 
overflow  or  leakage  of  water  from  ditch 
belonging  to  defendant,  it  flowing  upon  and 
injurying  mining  claims  of  plaintiff,  where 
witness  for  plaintiff  had  testified  to  seeing 
water  "splashing  over  the  flume,"  defend- 
ant may  on  cross-examination  ask  him 
whose  water  it  was  that  he  saw  splashing 
over  the  flume.  In  such  cross-examination 
everything  in  regard  to  water,  the  quantity, 
force,  the  quality,  the  times,  the  ownership, 
where  the  water  came  from,  how  it  was 
conducted  or  let  off,  and  who  turned  it  in, 
is    proper    and    germane    to    such    question 
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asked    on    direct    examination. — Jackson    v. 
Feather  River  &  G.  Water  Co.,  14  Cal.  18,  24. 

162.  In  action  brought  to  recover,  as 
being  plaintiff's  separate  property,  cattle 
taken  by  defendant  on  attachment  against 
plaintiff's  husband,  latter  testifying  as  wit- 
ness for  plaintiff,  stated  that  he  managed 
property  as  agent  of  his  wife.  On  cross- 
examination  witness  was  asked:  "What  was 
understanding  between  yourself  and  New- 
man (the  attaching  creditor)  relative  to 
attaching  these  cattle  Jusl  prior  to  com- 
mencement of  attachment  suit?"  This  ques- 
tion, was  held  to  be  legitimate  cross-ex- 
amination, either  to  show  that  he  was 
acting  as  agent  of  plaintiff  in  management 
of  property,  or  to  lay  foundation  for  his 
impeachment. — Steinburg  v.  Meany,  53  Cal. 
425-427. 

163.  Defendant,  who  has  testified  that 
his  signature  to  instrument  under  which 
plaintiff  claims  title  to  land  in  dispute  was 
not  genuine  may,  on  cross-examination,  be 
given  document  which  purports  to  have 
been  signed  by  him,  and  which  had  been 
used  in  case  for  comparison,  and  being  di- 
rected to  look  at  signature  to  state  whether 
or  not  It  is  his  genuine  signature. — Neal  v. 
Neal,    58    Cal.    287,    288. 

164.  Where  plaintiff  has  sought  to  prove 
on  direct  examination  by  one  of  its  direc- 
tors as  witness  that  it  had  used  water  with- 
out interruption  through  certain  channels, 
it  is  proper  on  cross-examination  of  such 
witness  to  ask  question:  "As  director  of  the 
company,  you  understood  and  learned  by 
your  agents  that  the  diversion  of  water 
had  been  interrupted,  didn't  you?" — Last 
Chance  Water  Ditch  Co.  v.  Heilbron,  86 
Cal.  1,  21,  26  Pac.   623. 

165.  An  expert  medical  witness  who,  on 
his  direct  testimony  on  behalf  of  plaintiff,  in 
action  for  damages  for  personal  injuries, 
states  that  he  visited  plaintfff  about  two 
weeks  after  injury  in  consultation  with  H., 
the  attending  physician,  and  further  testi- 
fies that  he  examined  patient  as  to  her  con- 
dition at  that  time  and  as  to  probable 
causes  of  her  ailments,  may,  on  cross-exami- 
nation, be  asked  what  was  the  determina- 
tion by  himself  and  attending  physician  at 
consultation  as  to  what  was  the  serious 
thing  to  attend  to,  and  as  to  what  was  the 
treatment  advised  then. — McFadden  v.  Santa 
Ana,  Orange  &  Tustin  St.  R.  Co.,  87  Cal.  464, 
470,  11  L.  R.  A.   252,  25  Pac.   681, 

166.  It  is  proper  on  cross-examining  wit- 
ness as  to  market  values  to  show  that  he 
had  at  some  prior  time  entertained  different 
opinion  as  to  value  of  the  property. — San 
Diego  Land  &  Town  Co.  v.  Neal,  88  Cal. 
50,  67,  11  L.  R.  A.  604,  25  Pac.  977. 

167.  Where  plaintiff  has  testified  to  value 
of  goods  destroyed,  for  which  he  seeks  com- 
pensation, it  is  proper  on  cross-examination 
to  ask  him  how  much  the  goods  cost  ac- 
cording to  invoice.  Exclusion  of  answer  to 
such    question    would    be    error. — Kahn    v. 


Tri est- Rosenberg  Cap  Co.,  139  Cal.  340,  345. 
73  Pac.  164. 

168.  Defendant's  witness  who  had  said 
on  his  examination  in  chief:  "I  heard  of  his 
being  robbed  on  the  twenty-fourth  day  of 
February,"  may  on  cross-examination  be 
asked:  "How  do  you  know  he  was  robbed 
on  that  evening?" — People  v.  Paterson,  124 
Cal.  102,  104,  66  Pac.  882. 

169.  Where  some  of  defendant's  wit- 
nesses, In  action  to  recover  damages  for 
personal  injuries  caused  by  a  car  operated 
by  defendant  railroad  company,  have  testi- 
fied to  rate  of  speed  of  car,  they  may,  on 
cross-examination,  be  asked  as  to  the  dis- 
tance between  certain  points  on  company's 
line  and  schedule  time  for  that  run.  Such 
question  Is  preliminary  and  within  range 
of  legitimate  cross-examination,  although 
It  may  tend  to  show  that  to  make  schedule 
time,  car  would  have  to  travel  at  an  aver- 
age rate  of  speed  greater  than  that  testi- 
fied to  by  witness.  Such  examination  can 
cause  no  injury  to  defendant  where,  in  each 
case,  witness  testified  that  while  cars  might 
travel  at  higher  rate  of  speed  than  eight 
miles  an  hour  without  limits  of  city, 
within  limits  of  city,  and  upon  this  particu- 
lar occasion,  at  time  of  accident,  that  was 
their  rate  of  speed. — Cook  v.  Los  Angeles 
&  Pac.  Elec.  R.  Co..  134  Cal.  279-281.  66 
Pac.  306. 

170.  Where  witness  on  direct  examina- 
tion has  made  certain  statements  tending 
to  show  that  he  dealt  with  defendant  as 
agent  of  plaintiffs,  it  is  proper  cross-exami- 
nation to  ask  him  what  he  said  on  that 
subject. — Brownlee  v.  Reiner,  147  Cal.  641, 
647,   82   Pac.    324. 

171.  In  prosecution  for  burglary,  where 
it  appeared  from  evidence  that  prosecuting 
witness  was  inmate  of  house  of  ill  repute, 
and  where,  on  direct  examination  of  de- 
fendant, there  was  an  evident  attempt  to 
make  it  appear  that  prosecuting  witness, 
when  informed  by  defendant  of  his  intended 
marriage,  became  enraged,  and  that  subse- 
quent accusation  against  him  was  result 
of  her  jealous  resentment,  and  where  he 
testified  fully  as  to  happenings,  conduct,  and 
conversations  at  that  house,  prosecution 
had  right  to  cross-examine  htm  as  to  any 
matter  or  period  of  time  embraced  in  his 
direct  examination,  including  his  engage- 
ment and  his  failure  to  take  his  trunk 
from  that  house.  It  was  competent  to  test 
his  credibility  by  asking  questions  to  show 
that  there  was  no  engagement  or  thought 
of  marriage  at  time  he  said  he  told  prose- 
cuting witness  of  his  impending  marriage. 
— People  v.  Davis.  1  Cal.  App.  8,  11.  16. 
81  Pac.  716. 

172.  Same— Moat  relate  to  examination 
In  chief. — Witness  may  be  cross-examined 
only  upon  subject  concerning  which  he  has 
testified  on  direct  examination.  —  Thorn- 
burgh  v.  Hand,  7  Cal.  554,  '561;  Aitken  v. 
Mendenhall,  25  Cal.  212.  213;  McFadden  v. 
Mitchell,  61  Cal.  148,  149;  Hartman  v.  Rogers, 
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69  Cal.  643,  646,  11  Pac.  581;  Anderson  v. 
Black,  70  Cal.  226,  228,  11  Pac.  700;  Verdelll 
v.  Gray's  Harbor  Com.  Co.,  115  Cal.  517,  626, 
47  Pac.  864;  Chico  Bridge  Co.  v.  Sacramento 
Transp.  Co.,  123  Cal.  178,  184.  56  Pac.  780; 
People  v.  Donnolly,  143  Cal.  394,  399,  77  Pac. 
177. 

173.  Cross-examination  must  relate  to 
subject-matter  of  direct  examination. — Peo- 
ple v.  Mead,  146  Cal.  500,  604,  505,  78  Pac. 
1047. 

174.  Proper  limits  of  cross-examination 
are  determined  by  scope  of  direct  examina- 
tion, and  so  long  as  cross-examination  is 
limited  to  subject-matter  of  the  direct  ex- 
amination, it  is  allowable. — People  v.  Buck- 
ley, 143  Cal.  375.  388,  77  Pac.  169. 

176.  Cross-examination  should  not  extend 
to  matters  entirely  foreign  to  issues  under 
investigation,  and  which  under  no  aspect 
of  case  can  shed  any  light  upon  it. — People 
v.    Thomson.   92   Cal.    606,   613,   28    Pac.   589. 

176.  It  is  not  error  to  uphold  objection 
to  question  on  cross-examination  where  it 
is  not  in  explanation  of  anything  called  out 
on  direct  examination. — Wetherbee  v.  Dunn, 
32  Cal.  106,  108;  People  v.  Louie  Foo,  112 
Cal.  17,  24,  44  Pac.  463. 

177.  Party  has  no  right  to  cross-exam- 
ine a  witness  except  as  to  facts  and  cir- 
cumstances connected  with  matter  stated  in 
his  direct  examination.  If  party  wishes  to 
examine  him  upon  other  matters,  he  has 
opportunity  of  making  witness  his  own,  and 
of  calling  him  as  such  upon  trial. — Lands- 
berger  v.  Oorham,  5  Cal.  460,  452. 

178.  Witnesses  .who  have  been  charged 
with  being  co-conspirators  with  defendant 
In  planning  and  committing  murder,  when 
called  as  witnesses  for  defendant,  and  ex- 
amined by  him  in  reference  only  as  to 
alleged  conspiracy,  examination  eliciting 
nothing  that  is  not  strictly  and  exclusively 
relevant  to  that  branch  of  the  case,  can  not 
on  cross-examination  be  questioned  gener- 
ally as  to  commission  of  crime.  Their 
cross-examination  must  be  limited  to  ques- 
tion of  conspiracy.  If  prosecution  desires 
such  witnesses  upon  other  branches  of  the 
case,  he  must  ask  court  to  re-open  his 
case  and  permit  him  to  make  such  wit- 
nesses his  own  for  purpose  of  proving  such 
other  facts.  To  permit  such  cross-examina- 
tfon  where  witnesses  are  hostile,  and.  in 
their  own  defense,  claim  that  murder  was 
committed  alone  by  defendant,  would  be 
prejudicial,  inasmuch  as  it  would  be  made 
to  appear  that  defendant's  own  witnesses 
had  established  his  guilt. — People  v.  Padilla, 
143   Cal.   158,   162,   76   Pac.   889. 

179.  Where  district  attorney,  after  com- 
mencing examination  of  witness,  suggests 
to  the  court  his  dissatisfaction  and  surprise 
at  its  tenor  and  effect,  and  his  entire  want 
of  confidence  in  its  truth  and  refuses  to 
examine  her  further,  defendant  can  not  on 
cross-examination  ask  her  to  proceed  with 
her  narrative.  The  cross-examination  must 
be  confined  to  matter  which  had  been  elic- 


ited  from   her   on    her   direct   examination. 
— People  v.  .Miller,   33  CaL   99,  101. 

180.  Same— Same— Free  range  shoo  Id  be 
allowed  within  proper  limits. — Cross-exami- 
nation can  not  go  beyond  subject-matter 
of  evidence  in  chief;  but  it  ought  to  be 
allowed  a  very  free  range  within  it.  In 
order  to  do  this,  witness  may  be  sifted  as 
to  every  fact  touching  matters  to  which  he 
testifies,  so  that  his  temper,  leanings,  rela- 
tions to  parties  to  cause,  his  intelligence, 
accuracy  of  his  memory,  his  disposition  to 
tell  the  truth,  his  means  of  knowledge,  his 
general  and  particular  acquaintance  with 
subject-matter  may  be  fully  tested.  Much 
must  be  left  to  discretion  of  counsel  upon 
this  subject. — Jackson  v.  Feather  River  & 
G.  Water  Co.,  14  Cal.  18,  24;  Harper  v. 
Lamping,  33  Cal.  641,   648. 

181.  Especially  should  courts  be  liberal 
in  cross-examination  of  witness  who  is  him- 
self party  to  suit. — Neal  v.  Neal,  58  Cal.  287, 
288;  McFadden  v.  Santa  Ana,  Orange  &  Tus- 
tin  St.  R.  Co.,  87  Cal.  464,  470,  11  K  R.  A. 
252,    25    Pac.    681. 

182.  Same— Sine— Instances  of  Improper 
examination. — It  is  not  cross-examination, 
where  witness  has  testified  that  certain 
person  had  portion  of  block  of  land  assessed 
to  him  in  certain  year,  to  ask  him  to  state 
usual  way  of  selling  property  for  taxes, 
and  as  to  certain  facts  occurring  at  alleged 
sale. — Wetherbee  v.  Dunn,  32  Cal.  106,  108. 

183.  In  action  where  one  of  issues  devel- 
oped was  mental  competency  of  deceased 
person,  an  expert  witness  called  on  behalf 
of  plaintiff  testified  that  he  had  made  post 
mortem  examination  of  body  of  deceased, 
described  conditions  he  found,  and  ex- 
pressed opinion  that  deceased  must  have 
been  of  unsound  mind  for  some  years  prior 
to  his  death,  the  mental  condition  resulting 
from  slow  urtemic  poisoning.  B.,  called  as 
an  expert  witness  by  defendant,  gave  testi- 
mony contradicting  deductions  of  plaintiff's 
expert  witness.  On  cross-examination  of  B. 
plaintiff  asked  him  a  hypothetical  ques- 
tion in  all  respects  similar  to  such  ques- 
tions propounded  to  plaintiff's  witnesses  on 
direct  examination.  This  was  held  not  to 
be  proper  cross-examination  as  answer  of 
witness  thereto,  if  it  sustained  plaintiff's 
views,  would  have  constituted  part  of  plain- 
tiff's case,  which  should  have  been  made 
out  before  she.  rested.  Nor  could  ques- 
tion be  justified  as  testing  capacity  of  the 
expert,  for  if  answer  had  been  same  as 
that  given  by  plaintiff's  experts  it  would 
have  strengthened  plaintiff's  affirmative 
case;  and  if  it  had  been  different  it  would 
no  more  tend  to  prove  incompetency  of 
such  witness  than  it  would  tend  to  prove 
Incompetency  of  experts  called  by  plaintiff. 
Gridley  v.  Boggs,   62  Cal.   190.   200. 

184.  Questions  as  to  consideration  of  a 
note  are  not  proper  on  cross-examination 
where  witness  on  his  direct  examination 
had  not  given  any  testimony  on  that  point. 
— Braly  v.  Henry,  77  Cal.  324,  326,  19  Pac. 
529. 
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185.  In    action    for    libel,    it    is    improper      day,  and  did  not  pay  any  money  for  signs." 


to  ask  defendant  on  cross-examination 
whether  or  not  alleged  libelous  article  was 
true,  witness  not  having  on  examination 
in  chief  been  asked  anything  about  truth 
of  article. — Toninl  v.  Cevasco,  114  Cal.  266, 
269,  46  Pac.   103. 

186.  Surgeon  who  attended  murdered 
person  prior  to  latter's  death  testified  that 
he  examined  the  gunshot  wound  which 
caused  death;  and  also  as  to  his  experience 
in  relation  to  gunshot  wounds  in  the  past, 
and  as  to  his  opinion  as  to  size  of  bullet 
which  inflicted  the  wound  upon  deceased. 
This  was  substantially  the  extent  of  his 
testimony.  On  cross-examination  he  was 
asked  as  to  what  occurred  between  defend- 
ant and  deceased  while  deceased  was  lying 
upon  street.  Such  examination  was  held  to 
be  properly  excluded. — People  v.  Wong 
Chuey,  117  Cal.   624,   629,  49  Pac.  833. 

187.  In  probate  proceeding  issue  was  as 
to  whether  appellant  had  been  married  to 
deceased  by  contract  marriage.  Respond- 
ents' claim  was  that  there  was  neither  mar- 
riage nor  meretricious  relations;  and  that 
whole  claim  was  without  any  semblance  of 
truth,  and  was  corrupt  scheme  pure  and 
simple,  concocted  after  death  of  deceased, 
an  old  man,  by  which  to  secure  possession 
of  his  property.  On  cross-examination,  by 
respondents,  of  father  of  alleged  widow,  he 
was  examined  under  objection  in  regard  to 
a  book  written  by  his  wife,  which  book 
was  shown  to  be  highly  Immoral,  and  had 
been  suppressed  by  the  Society  for  the  Sup- 
pression of  Vice.  It  was  shown  by  him  that 
this  book  had  been  read  by  his  daughter, 
the  alleged  widow,  and  the  book  was  admit- 
ted in  evidence.  Respondents  claimed  this 
to  be  proper  cross-examination  because  on 
direct  examination  witness  had  testified  that 
he  had  bestowed  all  he  could  in  way  of 
care  over  the  books  and  education  of  his 
daughter,  and  that  this  testimony  contra- 
dicted his  testimony  on  direct  examination. 
The  supreme  court  held  it  to  be  inadmissi- 
ble, saying  that  fact  that  the  stepmother 
wrote  an  immoral  book  and  that  appellant, 
her  daughter,  read  it,  shed  no  light  upon 
all-important  issue  in  the  case,  namely, 
marriage  or  no  marriage,  and  that,  it  did 
not  contradict  testimony  of  the  father. — Es- 
tate of  James,  124  CaL  653,  657,  658,  57  Pac. 
578,  1008. 

188.  Defendant  in  election  contest  pend- 
ing under  provisions  of  Purity  of  Elections 
Act  (Stats.  1898,  p.  1*5),  on  being  called 
upon  to  testify  to  an  item  designated  as 
"incidentals  and  sundries,"  stated:  "The 
way  that  item  happened  to  be  put  in  the 
statement  was,  that,  in  filling  my  account, 
I  consulted  the  city  clerk,  and  I  had  at 
that  time  a  voucher  for  every  dollar  I  spent 
during  the  campaign,  and  when  we  got 
down  to  amounts  less  than  five  dollars,  he 
advised  me  to  put  them  in  under  the  head 
of  'sundries*  and  destroy  vouchers.  They 
were  all  for  sums  less  than  five  dollars.  I 
did  not  pay  any  money  for  hacks  on  election 
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On  cross-examination,  contestant's  attorney 
questioned  witness  about  other  alleged  ille- 
gal expenditures,  to  which  questions  objec- 
tions were  sustained  on  ground  that  they 
were  not  cross-examination.  This  ruling 
was  correct  as  the  testimony  in  chief  was 
directed  merely  to  contradict  failure  to  seg- 
regate designated  items,  and  produce  vouch- 
ers for  different  amounts  composing  it.  This 
and  his  declaration  that  he  had  paid  for 
no  carriages  or  banners  made  sum  of  his 
evidence.  It  was  not  within  scope  of  cross- 
examination  upon  these  matters  to  show 
what  other  or  different  amounts  he  might 
have  expended. — Bradley  v.  Clark.  133  CaL 
196,  202,  66  Pac.  395. 

189.  Witness  who  has  testified  as  to 
dying  declarations  of  person  whom  defend- 
ant is  charged  with  having  murdered  can 
not  be  cross-examined  as  to  previous  state- 
ments of  deceased  made  at  time  when  de- 
ceased was  first  discovered  in  his  wounded 
condition — statements  which  it  is  claimed 
would  have  contradicted  or  qualified  accu- 
sation he  made  in  dying  declaration.  Such 
questions  are  not  proper  cross-examination. 
But  if  defendant  should  offer  such  evidence, 
as  part  of  his  own  case,  to  contradict  dying 
declarations  of  deceased,  it  would  then  be 
admissible. — People  v.  Amaya,  134  CaL  531, 
538,  66  Pac.  794. 

190.  Medical  witness  for  plaintiff,  in  ac- 
tion for  damages  for  injury  caused  by 
trampling  of  vicious  horse  owned  by  defend- 
ant, testified  that  he  had  examined  plaintiff 
a  few  days  before  trial,  and  described  his 
condition,  stating,  among  other  things,  that 
he  thought  there  had  been  a  partial  dis- 
location of  shoulder  blade,  and  that  injury 
to  the  shoulder  was  permanent.  Witness 
was  asked  on  cross-examination  if  the  per- 
manent injury  to  which  he  had  testified 
"was  necessary  result  of  such  partial  dis- 
location of  the  shoulder."  Objection  to  the 
question  that  it  was  not  proper  cross- 
examination  was  sustained.  This  ruling 
was  not  erroneous;  witness  had  not  testified 
In  chief  as  to  the  cause  of  injury. — Baker 
v.  Borello,  136  Cal.   160,  164,  68  Pac.  591. 

191.  In  action  to  recover  balance  of  pur- 
chase-price alleged  to  be  due  on  crop  of 
oranges  sold'  and  delivered  by  plaintiff  to 
defendant,  where  defendant  claimed  right 
to  reject  fruit  of  unmerchantable  quality, 
it  is  not  error  to  sustain  objection  to  ques- 
tion asked  plaintiff  on  cross-examination 
whether  or  not  some  of  crop  had  been  soft- 
ened by  reason  of  rain  followed  by  hot 
weather,  where  plaintiff  on  his  examination 
in  chief  had  not  been  asked  with  respect 
to  condition  of  fruit;  nor  is  there  error  in 
refusing  to  allow  defendants  to  cross-exam- 
ine plaintiff  with  respect  to  care  which 
he  gave  orchard  where  there  was  no  issue 
involving  that  proposition. — Bill  v.  Fuller. 
146  Cal.  60,  53,  54,  79  Pac.  592. 

192.  Question:'"Well,  if  you  were  a  stool- 
pigeon  you  would  be  in  the  very  good 
graces  of  the  officers,  would  you  not?**  asked 
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on  cross-examination  of  witness  who  was  a 
convict,  was  held  improper  where  it  had 
not  been  proved  that  witness  was  a  "stool- 
pigeon";  also  that  If  It  had  been  so  shown, 
question  was  wholly  irrelevant  and  called 
for  opinion  of  witness  as  to  effect  of  being: 
a  "stool-pigeon." — People  v.  Murphy,  146 
Cal.  502,  506,  80  Pac.  709. 

193.  In  prosecution  where  defendant  is 
charged  with  arson  of  building  occupied  by 
iiim  as  lodging-house  and  restaurant,  in 
which  he  had  some  personal  property  which 
he  had  insured  few  days  before  the  Are  for 
five  hundred  dollars,  but  which  property 
-was  not  injured  by  the  fire,  where  prose- 
cution called  witness  who  testified  that  few 
days  after  the  fire  he  bought  personal  prop- 
erty from  defendant  for  fifty  dollars,  that  its 
actual  value  was  about  one  hundred  dol- 
lars, it  is  not  proper  to  Inquire  into  origi- 
nal value  of  property. — People  v.  Helwig, 
146  CaL  601,  608,  80  Pac.  1030. 


194.  Same— -Must  relate  to  kuraea  made  by 
plcedlmgs.  Cross-questions  asked  with  view 
of  proving  that  plaintiff  was  not  owner 
of  note  sued  on,  are  inadmissible  in  action 
where  ownership  Is  admitted  by  the  answer. 
— Braly  v.  Henry,  77  Cal.  824,  325,  19  Pac. 
629. 

195.  Bmm  e— H  elatloae  of  parties  may  be 

•hows. — Evidence  which  is  not  strictly  rele- 
vant to  fact  in  issue,  but  which  is  relevant 
to  facts  which  are  relevant  to  facts  in 
Issue,  and  which  goes  to  show  relations  of 
parties,  is  proper  on  cross-examination.  In 
action  upon  promissory  note  where  defend- 
ant pleads  payment  alleging  that  shortly 
after  giving  of  note  plaintiff  accompanied 
her  on  European  trip,  and  that  defendant 
on  trip  paid  all  traveling  expenses,  hotel 
bills,  and  other  expenses  of  plaintiff,  which 
amounted  to  more  than  principal  and  inter- 
est due  upon  the  note,  and  where  plaintiff's 
contention  is  that  she  took  the  trip  as  the 
guest  of  defendant,  and  with  understand- 
ing that  defendant  was  to  pay  all  her  ex- 
penses, it  Is  proper  cross-examination  of 
defendant  to  ask  questions  for  purpose  of 
showing  that  at  various  times  during  the 
year  prior  to  time  of  departure  for  Europe, 
plaintiff  was  the  guest  of  defendant  at  va- 
rious hotels  and  summer  resorts,  and  that 
defendant  paid  all  hotel  bills  and  expenses 
of  plaintiff  at  such  times.  Such  evidence 
tends  to  exhibit  relative  situation  of  parties 
toward  each  other,  their  friendly  relations, 
and  circumstances  surrounding  them  at  time 
and  immediately  prior  to  time  they  started 
on  their  tour. — Zane  v.  De  Onativia,  139  Cal. 
328,  329,  73  Pag.  866. 

196.  Same — Wbole  of  conversation  testl- 
fted  to  may  be  draws  out. — If  admission  Is 


testified  to  by  witness  against  a  party,  such 
party  has  right  on  cross-examination  to 
bring  out  whole  of  what  was  said  in  direct 
connection  with  and  pertaining  to  the  ad- 
mission.— Risdon  v.  Yates,  145  Cal.  210,  213, 
78  Pac.   641. 

A«  to  evidence  of  whole  of  transaction  or 
conversation  being  admissible  when  a  part 
thereof  has  been  proved  by  adverse  party, 

see,  ante,  5  1854  and  note;  also  notes  60  Am. 
Dec.  449;  82  Am.  Dec.  842-345. 

197.  When  witness  on  direct  examination 
has  related  anything  which  he  said  at  cer- 
tain time  and  place,  and  under  given  state 
of  facts,  it  is  competent  to  have  him  state 
on  cross-examination  all  that  he  uttered  on 
such  occasion. — Watrous  v.  Cunningham,  71 
Cal.  30,  31,   11  Pac,   811. 

198.  Where  witness  called  by  plaintiff  has 
testified  on  direct  examination  respecting 
what  took  place  and  what  was  said  by  de- 
fendant at  certain  time  and  place,  in  pres- 
ence of  certain  designated  persons,  it  is 
proper  on  cross-examination  by  defendant 
to  draw  out  all  that  was  said  and  done 
by  defendant  at  that  time.  —  People  v. 
Strong,  30  Cal.  161,  159,  160;  Chamberlin 
v.    Vance,   51    Cal.    75,    84. 

190.  Same — Witness*  manner  of  testify- 
ing at  former  trial. — Witness  may  in  some 
instances  be  cross-examined  concerning  his 
conduct  and  manner  of  testifying  at  former 
trial  of  same  action,  notwithstanding  that 
on  his  examination  in  chief  he  has  not  been 
questioned  concerning  such  conduct  or  man- 
ner. Thus,  where  subject-matter  of  his  ex- 
amination in  chief  in  second  trial  is  same  as 
that  concerning  which  he  was  testifying  at 
former  trial  at  the  time  to  which  questions 
as  to  his  conduct  and  manner  are  directed, 
it  is  proper  to  make  such  inquiry  as -to  his 
conduct  and  manner  at  such  former  trial, 
which  are  Indicated  by  record  thereof  by 
being  Incorporated  in  questions  and  an- 
swers, as  where  question  propounded  by 
district  attorney  is  followed  without  inter- 
vening answer  by  question:  "Why  do  you 
hesitate  to  answer?"  Such  hesitation  be- 
comes part  of  questions  and  answers  of 
case,  showing  circumstance  of  witness'  hes- 
itation, and  can  properly  be  brought  to  at- 
tention of  jury. — People  v.  Bishop,  134  Cal. 
682,    687-689,    66    Pac.    976. 

20O»  To  temt  memory— Discretion  of  court 
to  limit. — The  trial  court  has  entire  discre- 
tion to  limit  cross-examination  for  purpose 
of  testing  memory  of  witness,  and  it  is  not 
regarded  as  an  abuse  thereof  to  refuse 
questions  directed  to  a  subject-matter  ad- 
mitted by  him. — Kimball  v.  Northern  Elec- 
tric Co.,  159  Cal.  229,  118  Pac.  156. 

See  pars.  73-75,  this  note. 
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inconsistent  with  his  present  testimony,  as  provided  in  section  two  thousand 
and  fifty-two. 

History:    Enacted  March  11,  1872. 

IMPEACHING  OWN  WITNESS. 

1.  Calling  witness  merely  to  impeach  him 

— Prohibited. 

2.  Construction  of  section— As  to  inten- 

tion. 

3.  Same — Qualifications  of  rule. 

4.  Contradicting   own   witness  —  Founda- 

tion necessary. 

5    Same — Rule  at  common  law. 

6.  Evidence  incidentally  impeaching  wit- 

ness— Not  precluded. 

7.  Evidence   of  bad   character— Inadmis- 
/       Bible. 

8  9.  Impeaching  own  witness— As  to  when 
'  permitted — In  civil  causes. 

10.  Same— Same— In  criminal  causes. 

11.  Same— By  affirmative  testimony. 

12.  Same — By  cross-examination. 

13.  Same  —  Circumstances   attending    con- 

tradictory statement— Must  be  given 
to  witness. 

14.  Same — Procedure — Cross-examination. 

15.  Same  —  Sufficiency  of  foundation— In- 

troduction of  record. 
16  17.  Impeaching  testimony— Must   be   con- 
'  sidered  only  for  purpose  of  impeach- 

ing credibility  of  witness. 
18, 19.  Laying  foundation  for  impeachment. 
20-22.  Same  — Reading   former  testimony  to 
witness. 
23.  Party  is  bound  by  uncontradicted  evi- 
dence of  his  witnesses. 
24-  27.  Party  may  impeach  his  own  witness — 
By  showing,  what. 
28.  Same— Before  adoption  of  code. 
29-  34.  Same— Testimony  must  be  adverse  and 
surprise. 
35.  Party    producing    witness — Generally. 
36, 37.  Reversal   of   judgment— For   an   erro- 
neous impeachment. 
38.  Stipulation  to  use  specified  testimony- 
Effect  of. 

1.  Calling  wltneaa  merely  to  Impeach 
him— Prohibited.— Defendant  can  not  call 
prosecuting*  witness  merely  for  purpose  of 
impeaching-  him.— People  v.  Crespi,  115  Cal. 
50,  55,  46  Pac.  863. 

2.  Construction  of  section— A.  to  Inten- 
tion.—Above  section  was  not  intended  as  au- 
thority for  the  impeachment  by  any  means 
of  one's  own  witness  in  the  true  legal  sense 
of  that  term.  The  reference  to  section  2052 
merely  means  that  before  being  permitted 
to  prove  that  his  witness  has  made  pre- 
vious inconsistent  statements  the  party 
must  lay  the  foundation  as  provided  by  that 
section.-Zipperlen  v.  Southern  Pac.  Co.,  7 
Cal.  App.  206,  215,  93  Pac.  1049. 


3.  game  —  QwalftflcatloBS  of  rale, — There 
are  certain  qualifications  to  the  rule  estab- 
lished by  above  section,  and  which  it  is  in- 
dispensably necessary  should  be  strictly  ob- 
served lest  some  other  important  rule  of 
evidence  be  violated.  First,  the  witness 
must  give  testimony  damaging  to  the  party 
producing  him;  second,  it  must  appear  that 
the  party  by  whom  the  witness  has  been 
produced  has  been  misled  and  taken  by  stir- 
prise,  and  that  he  had  reason  to  believe 
that  the  witness  would  give  testimony  fa- 
vorable to  his  side.  A  party  producing  a 
witness  virtually  stands  as  an  indorser  of 
the  character  of  such  witness  and  declares 
that  his  testimony  will  strengthen  and  sup- 
port his  contention,  and  when  such  witness 
gives  evidence  which  tends  to  destroy  rather 
than  build  up  the  cause  of  the  party  pre- 
senting him,  the  law  steps  in  and  says  that 
no  litigant  should  be  placed  at  the  mercy 
of  such  treachery  and  authorises  the  party 
to  explain  why  he  called  him  as  a  witness 
and  thereby  acquit  himself  of  the  otherwise 
disadvantageous  imputation  of  contributing 
toward  making  out  a  case  against  himself. 
— Zipperlen  v.  Southern  Pac.  Co.,  7  Cal.  App. 
206,    216,   93    Pac.    1049. 

4.  Contradicting  own  wltneaa— Founda- 
tion neceaaary. — Under  the  provisions  of  the 
above  section  a  party  calling  a  witness 
may  contradict  him  by  other  evidence,  or 
by  showing  that  he  has  made  at  other  times 
statements  inconsistent  with  his  present 
testimony,  but  this  can  not  be  done  until  it 
has  been  made  to  appear  that  the  party 
calling  the  witness  has  been  taken  by  sur- 
prise because  of  the  testimony  he  seeks  to 
contradict  or  discredit,  and  that  surprise 
must  be  shown  as  a  foundation  for  Intro- 
ducing evidence  to  contradict  statements 
of  such  witness,  is  the  general  rule. — Green- 
leaf  v.  Pacific  Telephone  &  Telegraph  Co.. 
43  Cal.  App.  691,  186  Pac.  782,  following  the 
doctrine  in  People  v.  Johnson,  131  Cal.  511. 
63  Pac.  842;  People  v.  Creeks.  141  Cal.  529, 
75  Pac.  101;  Zipperlen  v.  Southern  Pac.  Co., 
7  Cal.  App.  206.  93   Pac.   1049. 

Aa   to  Impeachment   of  own   wltneaa,  see 

pars.  8-15,  this  note. 

S.  Same— Rale  at  common  law. — The  rule 
at  common  law  is  that  one  may  contradict 
his  own  witness  by  other  testimony  show- 
ing the  facts  to  be  different  from  those 
stated  by  the  witness,  but  the  element  of 
surprise  at  the  adverse  testimony  is  not 
required.  It  has  been  said  to  be  that  "it 
is  exceedingly  clear  that  the  party  calling 
a  witness  is  not  precluded  from  proving  the 
truth  of  any  particular  fact  by  any  other 
competent  testimony,  In  direct  contradiction 
to  what  such  witness  may  have  testified 
and,  this  not  only  where  it  appears  that 
the  witness  is  innocently  mistaken,  but 
even    where    the   evidence   may   collaterally 
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have  the  effect  of  showing:  that  he  was 
generally  "unworthy  of  belief." — Norwood  ▼. 
Kenfleld,   30   Cal.   394. 

6.  Evidence  incidentally  Impeaching  wit- 
ness—Not  precluded. — A  party  calling:  wit- 
ness is  not  precluded  from  proving;  truth  of 
any  particular  fact  by  any  other  competent 
evidence  in  direct  contradiction  to  what 
such  witness  may  have  testified;  and  this 
not  only  where  it  appears  that  witness  was 
not  only  mistaken,  but  even  where  evidence 
may  collaterally  have  effect  of  showing;  that 
he  was  generally  unworthy  of  belief.  This 
is  one  of  the  exceptions  to  the  general  rule 
that  party  can  not  impeach  his  own  wit- 
ness.— Norwood  v.  Kenfleld,  30  Cal.  393,  398. 

As  to  Incidentally  Impeaching;  one's  own 
witness  by  proving;  facta  by  other  evidence, 

see  notes  16  Am.  Dec.  97;  60  Am.  Dec.  750. 

7.  Evidence  of  bad  character— Inadmis- 
sible.— This  provision  of  code  is  but  re- 
enactment  of  rule  previously  existing;  which 
allowed  several  exceptions — as,  for  example, 
where  evidence  of  witness  Is  made  neces- 
sary by  law,  as  in  cases  of  attesting;  wit- 
ness, or  where  it  becomes  necessary  for 
party  to  call  his  adversary  as  witness.  Rule 
as  commonly  stated  is  "that  no  party  shall 
be  allowed  to  .  .  .  discredit  his  own  wit- 
ness" by  evidence  of  character;  and  ground 
of  that  rule  Is  that  "by  calling  a  witness  a 
party  represents  him  to  court  as  worthy  of 
credit,"  and  he  is  estopped  afterwards  to 
show  the  contrary.  But  this  reason,  and 
rule  grounded  on  it,  can  have  no  applica- 
tion where  calling  is  not  voluntary. — Peo- 
ple v.  McFarlane,  134  Cal.  618-620,  66  Pac. 
865. 

As  to  prohibition  of  evidence  of  bad  repu- 
tation, see  notes  15  Am.  Dec.  96,  97;  60  Am. 
Dec.  749. 

8.  Impeaching  own  witness— Aa  to  when 
permitted— In  civil  canses. — Where  a  wit- 
ness called  by  a  party  has  simply  failed  to 
testify  as  expected,  it  is  not  permissible  for 
the  party  calling  him  to  prove  that  he  had 
previously  made  statements  which,  if  shown 
at  the  trial,  Would  tend  to  support  the 
cause  of  the  proponent  of  the  witness;  in 
order  to  Justify  such  impeachment  the  wit- 
ness must  give  testimony  against  the  party 
calling  him,  under  the  provisions  of  the 
above  section. — Rystinki  v.  California  Trac- 
tion Co.,  175  Cal.  336,  165  Pac.  952,  follow- 
ing the  doctrine  in  Zipperlen  v.  Southern 
Pac.  Co.,  7  Cal.  App.  206,  214,  93  Pac.  1049. 

Aa  to  contradicting  own  witness*  foun- 
dation for,  and  common-law  rale,  see  pars. 
4,  5,  this  note. 

9.  Where  the  plaintiff  calls  the  president 
of  the  defendant  corporation  as  a  witness 
to  establish  his  case,  the  witness  being  the 
principal  stockholder,  the  plaintiff  is  not 
bound  by  the  testimony  and  may  impeach 
the  witness. — Coos  Bay  Mfg.  Co.  v.  Califor- 
nia Selling  Co.,  29  Cal.  App.  406,  155  Pac. 
817. 


10.  Same— Same— In     criminal 

Where  in  a  homicide  case  the  district  at- 
torney is  taken  by  surprise  by  the  testi- 
mony of  a  police  officer  called  on  behalf  of 
the  state,  and  such  testimony  is  "against" 
the  prosecution,  it  Is  not  an  abuse  of  dis- 
cretion to  permit  the  district  attorney  to 
cross-examine  the  witness  for  the  purpose 
of  showing  that  he  had  previously  made 
statements  inconsistent  with  his  present 
testimony. — People  v.  Mallicoat,  27  Cal.  App. 
355,   149   Pac.   1000. 

11.  Same— By    affirmative    teatimony. — A 

witness  called  to  give  affirmative  testimony 
that  he  had  heard  the  opposing  party  make 
admissions  against  interest,  who  fails  to  so 
testify,  can  not  be  impeached  by  evidence 
of  statements  theretofore  made  that  he  had 
heard  such  admissions.  (The  implication  of 
the  opinion  Is  that  if  he  had  testified  as 
expected,  that  he  had  heard  such  admissions, 
his  testimony  might  have  been  impeached 
by  statements  theretofore  made  to  the  ef- 
fect that  he  had  not  heard  them  made.) — 
Bollinger  v.  Bollinger,  154  Cal.  706,  99  Pac. 
196. 

12.  Same  — By  cross-examination. —  Ex- 
tent to  which  defendant  may  cross-examine 
his  own  witnesses  on  ground  that  they  are 
hostile,  held  to  be  within  the  discretion  of 
the  trial  court;  and  such  discretion  will 
not  be  held  to  be  abused  where  no  suffi- 
cient showing  is  made  of  the  witness'  hos- 
tility.— People  v.  Wong  Loung,  159  Cal.  533, 
114  Pac.  829. 

IS.  Same— Circumstances  attending  con- 
tradictory statement— -Must  be  given  to  wit- 
ness.— The  above  section  provides  that  a 
party  calling  a  witness  may  Impeach  him 
by  showing  that  he  has  theretofore  made 
statements  Inconsistent  with  his  present 
testimony,  nevertheless,  in  order  to  do  so, 
the  contradictory  statements  must  be  re- 
lated to  the  witness  with  the  circumstances 
of  time,  place,  and  persons  presented,  and 
he  must  be  asked  whether  he  made  such 
statements,  and,  if  so,  be  permitted  to  ex- 
plain them,  and  If  the  statements  be  in 
writing  they  must  be  shown  to  the  wit- 
ness before  any  question  is  put  to  him 
concerning  them. — People  v.  Reynolds,  — 
Cal.    App.   — ,    192   Pac.    343. 

14.  Same  —  Procedure  —  Cross-examina- 
tion.— A  party  who  has  called  a  witness 
In  his  behalf  who  has  given  testimony  fa- 
vorable to  the  opposite  party  can  not  be 
permitted  to  cross-examine  such,  witness 
for  the  purpose  of  discrediting  his  testi- 
mony to  the  extent  that  it  is  favorable 
to  the  opposite  party  by  showing  that  the 
witness  was  biased  in  favor  of  such  op- 
posite party;  the  extent  to  which  the  party 
calling  a  witness,  who  unexpectedly  gives 
adverse  testimony,  can  go  under  the  pro- 
visions of  the  above  section  is  to  show 
that  the  witness  had  previously  made 
statements  inconsistent  with  his  testimony, 
upon  the  theory  that  the  party  was  taken 
by   surprise   by   such   adverse   testimony   of 
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his  own  witness. — McLaughlin  v.  Los  Ange- 
les R.  Corp.,  180  Cal.  €27,  182  Pac.  44,  follow- 
ing doctrine  in  People  v.  Creeks,  141  Cal. 
529,  75  Pac.  101. 

As  to  method  of  Impeaching  own  witness, 

see,   also,   pars.    24-34,   this   note. 

15.  Same—  Sufficiency  of  foundation— In- 
troduction of  record. — Under  the  provisions 
of  the  above  section,  in  an  action  for  dam- 
ages for  the  death  of  plaintiffs  intestate, 
the  foundation  for  the  admission  of  evi- 
dence impeaching:  or  discrediting  plaintiff's 
own  witness  is  sufficiently  laid  by  coun- 
sel's statement  that  he  was  taken  by  sur- 
prise by  the  testimony  given  by  the  witness 
on  the  trial,  and  that  the  former  testi- 
mony as  given  in  a  purported  copy  of  the 
transcript  at  a  coroner's  inquest  was  all 
that  he  had  to  rely  on;  the  fact  that  this 
record  was  not  afterward  offered  in  evi- 
dence, is  Immaterial. — Werner  v.  Southern 
Pac.  Co.,  44  Cal.  App.  76,  185  Pac.  1016,  fol- 
lowing doctrine  in  Zipperlen  v.  Southern 
Pac.  Co.,  7  Cal.  App.  206,  93  Pac.  1049. 

As  to  laying  foundation  for  Impeachment, 

see  pars.  18-22,  this  note. 

16.  Impeaching:  testimony- Must  he  con- 
sidered only  for  purpose  of  Impeachlngr 
credibility  of  witness,  and  not  for  purpose 
of  establishing  truth  of  declarations  made 
out  of  court. — Thiele  v.  Newman,  116  Cal. 
571,  673,  574.  48  Pac.  713. 

17.  Although  evidence  of  contradictory 
statements  may  be  given  when  party  is 
surprised  by  testimony  of  witness  called 
by  him,  if  judge  In  ruling  upon  admissi- 
bility of  such  evidence  states  that  it  is  ad- 
missible for  purpose  of  proving  issuable 
facts  in  case  when,  as  matter  of  fact,  it  is 
not  admissible  for  such  purpose,  as  where 
statements  of  a  grantor  made  subsequent 
to  execution  of  conveyance  to  effect  that 
conveyance  was  intended  as  an  absolute 
sale  rather  than  mortgage,  are  admitted, 
admission  of  such  evidence  connected  with 
statement  of  judge  is  error  warranting  re- 
versal of  judgment,  as  it  can  not  be  pre- 
sumed that  evidence  had  no  weight  in 
determination  of  principal  issues. — Hyde  v. 
Buckner,  108  Cal.  522,  524,  525,  41  Pac.  416. 

18.  Layingr  foundation  for  Impeachment. 

Before  party  may  impeach  his  own  wit- 
ness by  showing  that  he  had  at  other 
times  made  statements  inconsistent  with 
his  present  testimony,  he  must  lay  foun- 
dation therefor  as  provided  by  9  2052,  post. 
— People  v.  Wade,  118  Cal.  672,  675,  50  Pac. 
481. 

19.  Prosecution  is  allowed,  under  above 
section,  to  impeach  its  own  witness  by 
proving  statements  Inconsistent  with  his 
testimony  given  at  trial,  foundation  be- 
ing laid  for  Introduction  of  such  statements 
as  provided  by  §  2052,  post,  where  evidence 
of  witness  is  contradictory  to  his  previ- 
ous statements  in  regard  to  matter  material 
to  issue,  and  statements  were  of  character 
allowed  to  be  given  in  evidence. — People  v. 


De    Witt,    68    Cal.    584,    586,    10    Pac    212 
(Thornton,  J.). 


Same  Readlngf  former  testimony  to 
witness. — When  witness  for  prosecution  has 
disappointed  prosecuting  attorney  by  testi- 
fying to  facts  different  from  his  statements 
at  preliminary  examination,  his  testimony 
at  preliminary  examination  may  be  read  to 
him.  This  is  not  case  of  refreshing  mem- 
ory of  witness,  but  Is  case  if  impeachment. 
— People  v.  Ross,  115  CaL  233,  237,  46  Pac. 
1059. 

21.  If  prosecuting  witness  in  criminal 
prosecution  for  murder  gives  testimony  in 
such  way  as  to  prejudice  people's  case,  and 
inconsistency  with  testimony  given  by  him 
at  coroner's  inquest.  It  is  proper  for  district 
attorney  to  Impeach  him  by  calling  atten- 
tion of  witness  to  what  he  had  testified 
to  before  coroner,  and  read  same  in  pres- 
ence of  jury,  and  upon  his  denial  of  said 
testimony,  to  prove  that  he  did  so  testify. 
— People  v.  Bushton,  80  Cal..  160.  161.  22 
Pac.  127,  549. 

22.  One  of  two  defendants  charged 
jointly  with  crime  of  burglary,  who  had 
pleaded  guilty,  was  called  as  witness  for 
prosecution  on  trial  of  charge  against  his 
codefendant  and  testified  that  latter  had 
nothing  to  do  with  commission  of  alleged 
crime.  The  prosecuting  attorney  was  al- 
lowed, on  ground  of  surprise,  to  ask  wit- 
ness if  at  time  he  pleaded  guilty  he  had 
not  stated  in  presence  of  court,  the  clerk, 
shorthand  reporter,  prosecuting  attorney, 
and  others  that  such  defendant  was  one 
of  the  parties  who  committed  crime,  etc 
To  this  question  counsel  for  defendant  ob- 
jected, not  upon  ground  that  it  was  not 
genuine  case  of  "surprise,"  but  upon  ground 
that  if  he  made  such  a  statement  he  should 
first  have  testimony  read  to  him.  The  over- 
ruling of  objection  by  trial  court  was  sus- 
tained on  appeal,  appellate  court  stating 
that  purpose  was  not  to  Impeach  witness 
by  written  statement,  but  simply  to  lay 
foundation  for  showing  that  he  had  made 
contradictory  statements,  it  not  appearing 
that  statements  referred  to  were  in  shape 
of  '•testimony". — People  v.  Kruger,  100  Cal. 
523,  524,   35   Pac.   88. 

23.  Party  Is  bound  by  uncont 
deuce  of  his  witnesses. — Thus,  if 
witness  testifies  that  sale  was 
bill  of  sale,  defendant  is  bound 
written  bill  of  sale  or  establish 
fore  resorting  to  oral  testimony, 
v.  Keystone  M.  Co.,  30  Cal.  860, 


dieted  en- 
defendant's 
by  written 

to  produce 

its  loss  be- 

— Patterson 

865. 


24.  Party  may  Impeach  his  own  wltnt 
By  showlns;  that  he  has  made  contradictory 
statements  if  testimony  of  such  witness  is 
surprise  to  party. — Thiele  v.  Newman,  11* 
Cal.  571,  673,  48  Pac.  718. 

As  to  Impeachment  of  own  witness,  see 

pars.  9-15,  this  note. 

25.  If  prosecuting  witness  in  criminal 
action  had  informed  district  attorney  that 
he  knew  and  recognized  defendant  as  per- 
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son    who    committed    alleged    robbery,    and      admit  what  was  sought  to  be  elicited  from 
had,  when  placed  on  witness  stand,  denied      him,   is   not  permissible. — People  v.  Crespl, 


that  he  had  any  knowledge  that  defendant 
was  guilty  party,  district  attorney  has  right 
to  inquire  whether  he  had  made  statements 
as  to  his  knowledge  that  defendant  was 
person  who  committed  alleged  robbery,  and 
that  he  had  recognized  him.  It  can  not 
be  disputed  that,  if  prosecution  calls  wit- 
ness to  establish  certain  fact,  and  witness, 
instead  of  swearing  to  fact,  swears  to  di- 
rect contrary,  prosecution  Is  not  estopped 
from  proving  fact  by  other  witnesses.  It 
remains  for  Jury  to  determine  whether 
witness  first  called  or  others  have  told 
truth.  If  in  such  case  witness  has  made 
statements  out  of  court  contrary  to  his 
testimony,  such  as  sustain  that  of  other 
witnesses,  it  is  obvious  that  proof  of  such 
statements  is  material,  because  question 
having  no  general  bearing  upon  matters  in 
issue  may  be  made  material  by  its  relation 
to  witness'  credit. — People  v.  Brillant,  58 
Cal.  214,  217. 

26.  It  is  not  true  that,  as  an  absolute 
proposition  of  law,  parties  may  not  impeach 
their  own  witnesses.  They  may  sometimes 
do  so,  and  especially  where  they  are  hon- 
estly surprised  at  adverse  testimony  given 
by  witnesses  whom  they  themselves  have 
called.  The  usual  objection  to  party  ask- 
ing his  own  witness  if  he  had  not  made 
statements  contrary  to  his  testimony,  is 
that  thereby  hearsay  evidence  Is  presented 
to  Jury. — People  v.  Johnson,  131  Cal.  611, 
615.  68  Pac.  842. 

27.  Where  witness  called  by  party  has 
given  damaging  testimony  against  him, 
party  calling  him  may  show  that  witness 
previously  made  statements  inconsistent 
with  his  present  testimony,  and  this  rul- 
ing is  apparently  upon  theory  that  party 
was  surprised  by  adverse  testimony  given 
by  his  own  witness. — People  v.  Creeks,  141 
Cal.  629,  632,  76  Pac.  101. 


Same—Before  adoption  of  code  it  was 

held  that  rule  given  by  Qreenleaf,  vol.  1, 
§  444a,  Redfleld's  Edition,  as  to  a  party  im- 
peaching his  own  witness,  was  correct  one, 
which  is  "You  may  cross-examine  your  own 
witness,  if  he  testifies  contrary  to  what  you 
had  a  right  to  expect,  as  to  what  he  had 
stated  in  regard  to  matter  on  former  occa- 
sions, either  in  court  or  otherwise,  and 
thus  refresh  memory  of  witness  and  give 
him  full  opportunity  to  set  matter  right  If 
he  will;  and  at  all  events  to  set  yourself 
right  before  Jury.  But  you  can  not  do  this 
for  mere  purpose  of  discrediting  witness; 
nor  can  you  be  allowed  to  prove  contra- 
dictory statements  of  witness  on  othe-  occa- 
sions, but  must  be  restricted  to  proving 
facts  otherwise  by  other  evidence." — People 
v.  Jacobs,  49  Cal.  384,  386. 

29.  Same— Testimony  must  be  adverse 
and  surprise. — An  attempt  by  party  to  im- 
peach his  own  witness,  not  because  witness 
has  given  hostile  evidence  which  has  taken 
him    by    surprise,    but    because    he    did    not 


115  Cal.  60,  56,  46  Pac.  863. 

30.  If  witness  has  not  given  adverse  tes- 
timony, party  calling  him  ought  not  to  be 
permitted  to  prove  that  he  had  made  state- 
ments which,  if  sworn  to  at  trial,  would 
tend  to  make  out  his  case.  To  admit  proof 
of  such  statements  would  be  to  enable  party 
to  get  naked  declarations  of  witness  before 
jury  as  independent  evidence.  This  rule 
also  applies  where  witness  has  failed  to 
testify  to  all  party  calling  him  expected  or 
desired,  but  had  not,  as  a  witness  for  suoh 
party,  testified  against  him  or  in  any  man- 
ner advantageous  to  adverse  party. — People 
v.  Jacobs,  49  Cal.  884,  386;  People  v.  Wallace, 
89  Cal.  158,  164,  26  Pac.  650;  People  v. 
Mitchell.  94  Cal.  560,  554,  29  Pac.  1106;  In 
matter  Kennedy,  104  Cal.  429,  431,  38  Pac. 
93;  People  v.  Conkling,  111  Cal.  616,  624,  44 
Pac.  314;  People  v.  Creeks,  141  Cal.  629, 
532,  75  Pac.  101. 

31.  Where  witness  for  prosecution  in 
criminal  action  testifies  at  trial  that  he  saw 
some  person  standing  at  distance  from 
place  where  crime  was  committed,  but  could 
not  recognise  him  at  the  time,  and  can  not 
make  any  statement  about  who  party  was, 
prosecution  is  not  authorised  by  above  sec- 
tion and  section  2052,  post,  to  place  other 
witnesses  on  stand  to  show  that  such  wit- 
ness had  previously  stated  that  he  saw  de- 
fendant and  recognised  him  as  such  person. 
—People  v.  De  Witt,  68  Cal.  684.  587,  688, 
10   Pap.   212. 

32.  Fact  that  witness  had,  without  ob- 
jection, admitted  making  such  desired 
statements  at  preliminary  examination  of 
defendant  does  not  obviate  prejudicial  ef- 
fect of  testimony  admitted  under  objections, 
that  he  had  made  similar  statements  at 
coroner's  inquest,  especially  where  he  had 
attempted  to  explain  giving  of  such  tes- 
timony at  preliminary  examination  by  stat- 
ing that  it  was  mistake.  Admission  of  tes- 
timony showing  making  of  such  statements 
at  coroner's  inquest  would  show  that  he  had 
made  same  "mistake"  twice,  which  would 
be  very  prejudicial. — People  v.  Creeks,  141 
Cal.    629,   532,   75   Pac.   101. 

33.  Witness  may  not  be  contradicted  con- 
cerning statements  which  he  admits  he 
may  have  made.  In  such  case  there  is 
nothing  to  contradict. — People  v.  Conkling, 
111  Cal.  616,  628,  44  Pac.  814. 

As  to  rale  that  witness  who  merely  falls 
to  testify  as  expected  can  not  be  im- 
peached by  evidence  that  he  had  previously 
made  desired  statements,  see  note  74  Am. 
Dec.    398-400. 

34.  In  action  of  replevin  to  recover  cattle 
levied  on  by  defendant  as  sheriff,  as  prop- 
erty of  W.,  defendant  called  W.  as  witness 
and  asked  him  if  at  time  of  making  bill 
of  sale  of  cattle  to  plaintiff  he  was  fully 
conscious  and  if  he  recollected  distinctly 
what  he  did,  and  if  he  was  at  time  fully 
capable    of    attending    to    sale.      Question 
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being-  answered  affirmatively  defendant  of- 
fered to  introduce  testimony  of  physicians 
to  prove  insanity  of  W.  at  time  of  sale. 
Held,  that  defendant  was  concluded  by  an- 
swers of  W.  and  could  not  impeach  him. — » 
Montgomery  v.  Hunt,  5  Cal.  366,  368. 

As  to   contradiction  «pon   collateral  mat- 
ten*  see  note  60  Am.  Dec.  762. 

35.     Party    producing;    wltaesa— Generally 

witness  is  to  be  regarded  as  witness  of 
party  first  calling:  him,  unless  called  by 
other  party  for  purposes  not  connected 
with  his  original  testimony.  And  even  then, 
when  he  Is  afterwards  called  by  other  party, 
he  is  still  regarded,  it  is  said,  as  witness 
of  party  first  calling  him.  Term  "produc- 
ing" used  in  section  is  understood  as  re- 
ferring to  first  introduction  of  witness. 
Thus,  on  trial  of  criminal  cause,  testimony 
of  witness  taken  on  preliminary  examina- 
tion of  defendant  was  read  in  evidence  by 
prosecution  and  afterwards  defendant  of- 
fered to  introduce  testimony  given  by  same 
witness  on  former  trial  for  purpose  of  con- 
tradicting his  evidence  as  given  on  pre- 
liminary examination  and  Introduced  by 
prosecution.  Evidence  offered  was  objected 
to,  and  objection  overruled.  But  court  said, 
in  effect,  on  admitting  it,  that  testimony 
could  not  be  limited  to  purposes  stated  in 
offer,  and  if  introduced,  it  must  go  to  Jury 
for  what  it  was  worth,  "just  the  same  as 
if  witness  was  called  by  defendant."  Tes- 
timony was  then  Introduced.  Afterwards 
defendant  offered  to  Impeach  witness  by 
evidence  of  bad  character,  offering  numer- 
ous witnesses  for  that  purpose,  but  evidence 
was  excluded  on  ground,  in  effect,  that  wit- 


ness sought  to  be  impeached  was  witnesg 
of  defendant,  and  therefore,  under  provi- 
sions of  above  section,  could  not  be  thus 
impeached.  This  was  held  to  be  error. — 
People  v.  McFarlane,  134  Cal.  618-620.  66 
Pac.  866. 

Aa  to  party  producing  witness,  see  note  73 
Am.  Dec.  776;  brief  43  L  R.  A.  676. 


36.  Reversal  of  Judgment— -For 
neons  impeachment. — Where  party  asks  his 
own  witness  whether  he  had  not  prior  to 
trial  made  certain  statements  concerning 
matters  which  at  trial  witness  states  he 
has  no  recollection  of,  and  witness  answers 
in  negative,  and  no  evidence  is  offered  to 
show  that  he  had  made  such  statements,  a 
ruling  of  court  denying  an  objection  to 
such  question  does  not  amount  to  preju- 
dicial error  sufficient  to  reverse  judgment 
on  appeal. — Davles  v.  Oceanic  S.  S.  Co.,  89 
Cal.    280,    284,    26    Pac.    827. 

37.  The  mere  fact  that  prosecution  tries 
to  impeach  certain  witnesses  can  not  in- 
jure defendant  where  they  are  only  ma- 
terial witnesses  against  him.  Such  at- 
tempted impeachment  is  not  an  error  for 
which  judgment  will  be  reversed  on  appeal, 
for  in  such  case  defendant  would  be  bene- 
fited rather  than  injured  by  any  weaken- 
ing of  testimony  of  such  witnesses.  People 
v.  Johnson,  131  Cal.  611,  616,  63  Pac.  842. 

38.  Stipulation  to  use  specified  testimony 
— Effect  of. — Where  parties  have  stipulated 
to  use  testimony  of  witness  as  given  at 
particular  former  trial  such  testimony  can 
not  be  impeached  by  evidence  produced  at 
another  former  trial. — People  v.  Hawes,  &8 
Cal.  648,  663,  33  Pac.  791. 
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ness  once  examined  can  not  be  re-examined  as  to  the  same  matter  without 

leave  of  the  court,  but  he  may  be  re-examined  as  to  any  new  matter  upon 

which  he  has  been  examined  by  the  adverse  party.    And  after  the  examinations 

on  both  sides  are  once  concluded,  the  witness  can  not  be  recalled  without 

leave  of  the  court.    Leave  is  granted  or  withheld,  in  the  exercise  of  a  sound 

discretion. 

History:     Enacted  March  11,  1872. 

19-  22.  Same — Same— Repetition  of  testimony. 
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1,2.  Appeal  —  Order     respecting     recalling 
witness,  not  interfered  with. 

3.  Same — Error  must  be  prejudicial. 

4.  Practice  —  Showing    as    to    expected 

proof. 
5,  6.  Rebuttal  of  attack  on  witness '  motives. 
7.  Recalling  in  rebuttal. 
8- 13.  Re-examination — As  to  new  matter. 
14, 15.  Same  —  Same  —  Explanation  of  testi- 
mony elicited  on   cross-examination. 
16.  Same — Same — Same — Paper    identified 
but   not   admitted,   can   not   be   ex- 
plained. 
17, 18.  Same — As  to  same  matters. 


23.  Re-cross-examination — Concerning    tes- 

timony of  another  witness. 

24.  Redirect  examination. 

25.  Same — Improper  question  on. 

26,  27.  Reopening  cause  for  further  testimony 
— In  general. 

28.  Same — Referee  may  reopen  cause. 

29.  Witness  may  be  recalled — In  rebuttal 

to  contradict  adverse  witness. 
30-33.  Same — With   permission   of  court   for 

examination  in  chief. 

34,35.  Same — Same — Discretion  of  court. 

36-  41.  Same — Same — Same — Abuse  of  discre- 
tion. 
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1.  Appeal— Order  respecting  recalling 
witness,  not  Interfered  with. — It  is  not  prac- 
tice of  supreme  court  to  interfere  in  cases 
of  granting;  or  refusing  permission  to  re- 
call witness  or  to  reopen  case  for  further 
testimony,  except  where  there  has  been 
clearly  an  abuse  of  discretion. — Marzlou  v. 
Ploche,  10  Cal.  545,  546;  People  v.  Keith, 
50  Cal.  137,  140. 

2.  If  court  denies  request  to  recall  wit- 
ness for  further  examination,  basing  denial 
on  want  of  power,  such  ruling  will  be  suffi- 
cient ground  for  reversal  of  Judgment  on 
appeal. — Tyler  v.  Healey,  61  Cal.  191,  192. 

8,     Same     Error    mast    be     prejudicial. — 

Error  in  refusing  proper  application  for 
permission  to  recall  prosecuting  witness  for 
purpose  of  further  cross-examination  as  to 
alleged  matters  arising  after  she  left  the 
stand,  is  not  prejudicial  where  defendant 
afterwards  examines  her  as  his  own  wit- 
ness and  It  appears  that  it  was  matter 
concerning  which  she  had  already  fully 
testified. — People  v.  Parton,  49  Cal.  682,  636. 

4.  Practice— Showing  as  to  expected 
proof. — Where  It  is  desired  to  recall  witness 
who  has  already  testified,  it  is  proper  for 
counsel  to  show  to  court  what  he  expects 
to  prove  further  by  witness  and  to  show 
some  good  reason  why  he  had  not  proved  it 
before. — People  v.  Moan,  65  Cal.  532,  536, 
4  Pac.  545. 

5.  Rebuttal  of  attack  on  witness'  mo- 
tive*.— Wh'ere  motives  of  witness  for  plain- 
tiff are  assailed  on  cross-examination  by 
defendants,  executors  of  estate  of  deceased 
person,  on  ground  that  his  story  has  been 
concocted  In  revenge  for  disallowance  of 
claim  by  him  against  estate,  and  that  he  has 
instigated  bringing  of  suit,  plaintiff  may  in 
rebuttal,  by  evidence  of  such  witness,  and 
by  letters  addressed  by  witness  to  deceased 
in  his  lifetime,  show  that  witness  made 
same  statements  prior  to  time  of  his  hav- 
ing presented  claim  against  estate. — Cali- 
fornia Electric  Light  Co.  v.  California  Safe 
Deposit  &  Trust  Co.,  145  Cal.  124,  127-133. 
78  Pac.  372. 

6.  In  an  action  for  damages  for  personal 
Injuries  a  witness  who  in  his  examination 
in  chief  testified  to  material  facts  tending  to 
show  negligence  on  part  of  defendants  was 
cross-examined  for  purpose  of  showing  that 
some  time  after  accident  witness  was  com- 
pelled to  withdraw  from  the  firm  of  which 
he  and  defendants  were  members  because  he 
had  overdrawn  his  account  with  firm  with- 
out consent  of  his  copartners,  and  that  they 
had  charged  him  with  peculation,  and  in 
consequence  that  their  relations  were  un- 
friendly at  time  of  trial.  Under  such  cir- 
cumstances it  Is  not  improper  on  redirect 
examination  to  show  by  witness  that  prior 
to  any  difficulty  with  defendants  he  had 
advocated  settlement  of  claim  for  damages 
and  this  showed  that  his  advice  to  them 
was  entirely  consistent  with  his  present 
testimony  and  such  as  probably  would  have 
leen   given    in    view    of   existence   of   facts 


about  which  he  testified,  notwithstanding 
that  such  testimony  might  not  be  admis- 
sible as  an  admission  of  liability.— Smith 
v.  Whlttier,  95  Cal.  279,  300,  30  Pac.  529. 

7.  Recalling  In  rebuttal. — It  is  not  error 
to  permit  the  people  to  recall  in  rebuttal 
the  witness  who  has  testified  to  some  con- 
versations had  with  the  defendant,  and  al- 
low him  to  testify  as  to  the  particular  con- 
versations which  the  defendant  denied,  by 
asking  him  whether  certain  quoted  state- 
ments were  made,  Instead  of  requiring  the 
witness  to  state  the  conversation  in  his 
own  language. — People  v.  Turco,  29  Cal. 
App.  607,  156  Pac.  1001. 

As  to  recalling  witness  with  permission 
of  trial  conrt,  see  pars.  80-41,  this  note. 

Same— Discretion  of  conrt  and  abuse 
thereof*  see  pars.  34-41,  this  note. 

As  to  right  of  arbitrators.  Judge  or  the 
like  to  call  witnesses  on  their  own  Initia- 
tive, see  note  18  Ann.  Cas.  163-166. 

8.  Re-examlnatlon— As  to  new  matter.— 

Witness  can  be  questioned  on  redirect  ex- 
amination as  to  new  issues  brought  out  by 
his  cross-examination. — California  Electric 
Light  Co.  v.  California  Safe  Deposit  &  Trust 
Co.,  145  Cal.  124,  129,  130,  78  Pac.  372. 

9.  Where  on  cross-examination  defend- 
ant draws  out  fact  that  witness  had  con- 
sulted, in  relation  to  transaction  out  of 
which  indictment  grew,  one  S.,  and  in  part 
developed  what  had  occurred  between  them 
aa  to  matter,  it  is  proper  on  redirect  exami- 
nation for  plaintiff  to  call  out  all  that  had 
taken  place  between  witness  and  S.  in  con- 
sultations inquired  about. — People  v.  Small- 
man,   56   Cal.    185,    189. 

10.  On  cross-examination  of  prosecuting 
witness  defendants  offered,  for  purpose  of 
affecting  her  credibility,  an  affidavit  made 
and  signed  by  her.  It  came  out  on  cross- 
examination  that  affidavit  was  written  by 
one  C  who  presented  it  and  read  It  to  wit- 
ness, when  she  signed  it  and  swore  to  it. 
The  evidence  tended  to  show  that  at  this 
time  C  was  employed  by  defendant  to  draw 
this  affidavit  and  have  it  signed  and  sworn 
to  by  witness.  On  redirect  examination 
witness  was  asked  as  to  circumstances  un- 
der which  affidavit  was  made  and  what 
conversation  she  had  with  C  about  it,  which 
question  was  allowed  over  objection  of  de- 
fendant. It  was  held  proper  to  ask  witness 
as  to  every  matter  which  occurred  in  rela- 
tion to  and  In  connection  with  affidavit;  that 
conversation  had  about  it  while  it  was 
being*  prepared  and  signed  and  oath  made 
to  it  were  parts  of  transaction  and  were 
as  properly  admissible  as  affidavit  itself. — 
People  v.  Small  man.  66  Cal.  185,  189. 

11.  Where  plaintiff  has  shown  prior  ap- 
propriation of  water-right  in  himself  and 
defendant  has  sought  to  defeat  it  by  hold- 
ing up  shield  of  statute  of  limitations,  it  is 
competent  for  plaintiff,  to  meet  this  defense, 
to  show  If  he  could  that  defendant,  before 
any  bar  of  statute  could  have  attached,  had 
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acknowledged  claim  of  plaintiff,  and  sought 
to  become  his  lessee  for  the  water-right. 
It  would  be  error  not  to  allow  such  ques- 
tions on  rebuttal  to  be  answered. — Ledu  v. 
Jim  Tet  Wa,  67  CaL  346,  348,  7  Pac.  731. 

12.  Where  plaintiff  has  been  cross-exam- 
ined concerning  deposition  given  prior  to 
former  trial  of  same  action,  which  deposi- 
tion has  not  been  introduced  into  evidence, 
it  is  competent  for  plaintiff's  counsel  to  re- 
examine witness  as  to  any  portions  of  depo- 
sition material  to  matters  called  out  by 
cross-examination  and  thus  correct  any  pos- 
sible misapprehension  of  such  plaintiff. — 
Megraw  v.  Friend  &  Terry  Lumber  Co.,  133 
Cal.    589,    592,    65    Pac.    1051. 

13.  In  prosecution  on  an  indictment  for 
murder,  where  defense  goes  very  fully  into 
previous  relations  between  defendant  and 
deceased,  including  evidence  of  repeated 
quarrels  between  them,  and  of  threats  by 
deceased  to  injure  and  kill  defendant,  it  is 
proper  for  prosecution,  which  has  not 
touched  this  subject  in  its  opening,  to  give 
evidence  in  rebuttal  of  threats  and  ill- 
feeling  by  defendant  against  deceased. — 
People  v.  Glase,  139  Cal.  154,  162,  72  Pac.  965. 


14.  Same— Same— Explanation  of  testi- 
mony    elicited     on     cross-examination. — If 

witness  on  cross-examination  admits  having 
at  previous  time  made  statements  contra- 
dictory to  her  present  testimony,  it  is 
proper  on  redirect  examination  for  ner  to 
explain  her  former  statements. — People  v. 
Glover,  141  Cal.  233,  244,  74  Pac.  745. 
See,  ante,  9  2048  and  note  pars.  52,  53. 

15.  On  cross-examination,  witness  in 
prosecution  for  murder  had  stated  that  she 
did  not  converse  with  doctor  when  he 
came,  nor  inform  her  father  of  defendant's 
presence  in  house  and  of  his  declared  inten- 
tion of  killing  her  father.  On  redirect  ex- 
amination, she  was  asked  why  she  had  not 
told  her  father  and  doctor  of  such  facts, 
to  which  defendant  objected  that  her  mo- 
tive for  not  telling  should  not  be  question 
for  Jury,  but  it  was  held  that  she  had  a 
right  to  explain  her  conduct  in  this  regard. 
— People  v.  Glover,  141  Cal.  233,  244,  74  Pac. 
745. 

16.  Same— Same — Same— Paper  Identified 
but  not  admitted,  can  not  be  explained. — 
On  cross-examination  of  witness  for  prose- 
cution, counsel  for  defendant  presented 
paper  to  witness  and  asked  him  to  identify* 
two  items  in  it,  but  did  not  offer  paper  or 
items  in  evidence.  On  re-examinatlon  pros- 
ecution offered  paper  in  evidence,  in  expla- 
nation of  two  items  mentioned,  and  it  was 
admitted  over  defendant's  objection.  This 
was  error,  as  defendant  had  not  offered 
items  in  evidence  and  it  was  not  proper  to 
allow  introduction  of  paper  by  prosecution 
at  that  time.— People  v.  Van  Bwan,  111  Cal. 
144,  148,  43  Pac.  520. 

17.  Same— As      to      same      matter*. — The 

question   whether  witness   may   be  recalled 
and  re-examined  as  to  matters  about  which 
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he  has  already  been  examined  is  one  left 
to  sound  discretion  of  court,  and  Its  action 
will  not  be  disturbed  unless  -clear  abuse  of 
discretion  has  been  shown. — Rea  v.  Wood, 
105  Cal.  314,  819,  38  Pac.  899. 

18.  On  examination  In  chief  of  reluctant 
witness  court  should  exercise  sound  discre- 
tion in  properly  relaxing  rule  as  to  re- 
examination so  as  to  promote  ends  of  jus- 
tice.— Brumagim  v.  Bradshaw,  39  Cal.  24,  38. 

19.  Same  —  Same  —  Repetition  of  testi- 
mony.— During  redirect  examination  of 
prosecuting  witness  he  was  permitted  to 
give  testimony  of  same  character  and  on 
same  topic  as  in  his  direct  examination,  not- 
withstanding defendant's  objections.  The 
supreme  court  held  that  defendant's  objec- 
tions ought  to  have  been  sustained  because 
testimony  was  an  unnecessary  repetition, 
and  re-examinatlon  indicated  disposition  on 
part  of  prosecution  .to  emphasise  testimony 
of  witness  upon  particular  subject;  but  held 
further  that  error  can  not  be  predicated 
upon  such  ruling,  as  matter  is  left  to  discre- 
tion of  trial  court. — People  v.  McNamara, 
94  Cal.  509,  512,  29  Pac.  953. 

20.  Witnesses  for  the  prosecution  should 
not  be  permitted  to  reiterate  their  testi- 
mony under  guise  of  rebuttal. — People  v. 
Van  Ewan,  111  Cal.  144,  149,  43  Pac.  520. 

21.  The  court  may  permit  witness  to 
repeat,  in  rebuttal,  portion  of  what  he  tes- 
tified to  upon  his  examination  in  chief. 
This  Is  matter  which  is  within  discretion 
of  court,  which  is  properly  exercised  in 
admitting  such  testimony  where  court  is 
unable  to  recall,  at  time,  whether  it  called 
for  repetition  of  his  former  testimony  or 
not. — People  v.  Clark,  84  Cal.  573,  581, 
24  Pac.  313. 

22.  There  is  no  abuse  of  discretion  in 
refusing  to  permit  witness,  on  re-examina- 
tion, to  be  further  interrogated  upon  point 
concerning  which  he  had  already  fully 
testified. — Brumagim  v.  Bradshaw,  39  Cal. 
24,   38. 

As  to  right  of  court  to  prevent  useless 
repetition,  see,  ante,  §  2044  and  note  pars. 
16-20. 

as.  Re-cross-examination  —  Concerning 
testimony  of  nn other  witness. — The  mere 
fact  that  another  witness  for  prosecution 
has  testified  to  same  occurrences  and  in 
her  relation  of  them  has  differed  (as 
claimed  by  defendant)  from  account  of 
prosecutrix,  does  not  authorize  re-exami- 
nation of  latter  by  defendant  in  respect  to 
such  occurrences. — People  v.  Parton,  49  Cal 
632,    636. 

As  to  re-cross-examlnatlon,  see  Abbott's 
Trial  Brief  (Civil  Jury  Trial,  2d  ed.),  p.  174. 

24.  Redirect  examination.  —  The  trial 
court  may,  in  its  discretion,  allow  a  ques- 
tion to  be  asked  on  redirect  examination 
which  would  have  been  proper  on  direct 
examination,  although  not  strictly  exami- 
nation.— Kimball  v.  Northern  Electric  Co., 
159  Cal.  229,  113  Pac.  156. 
32  * 


Ch.  Ill,  Art.  Vl.l  REOPENING    CAUSE— FOR    FURTHER    TESTIMONY. 
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28.  Same— Improper  question  on  re-ex- 
amlnation;  illustration. — People  v.  Over- 
acker/ 16  Cal.   App.   628,   115   Pac.   766. 

26.  Reopening;  cm«e  for  farther  teatl- 
Mony— Im  general. — The  power  of  opening: 
up  cause  after  it  has  once  been  submitted 
rests  in  sound  discretion  of  court  hearing: 
the  cause.  But  where  one  party  has  been 
misled  by  supposed  admissions  of  fact  by 
other  it  is  error  for  court  to  refuse  to  allow 
deceived  party  to  introduce  evidence  con- 
cerning; such  facts  when  adverse  party 
subsequently  attempts  to  take  advantage 
of  omission  to  prove  such  facta. — Pink  ham 
v.  McFarland,  5  Cal.  137,  188. 

As  to  reopening;  case,  see,  ante,  §  2042  and 
note  pars.  95-122. 

27.  The  action  of  trial  court  in  granting 
or  refusing*  an  application  to  reopen  cause 
after  its  final  submission,  for  purpose  of  in- 
troducing further  testimony,  is  largely  mat- 
ter of  discretion  and  therefore  not  subject 
to  review  in  appellate  court  except  it  be 
under  peculiar  circumstance,  showing  an 
abuse  of  that  discretion. — Preston  v.  So- 
nora  Lodge,  39  Cal.  116,  119;  People  v.  Ross, 
65  Cal.  104,  106,  3  Pac.  491;  San  Fran- 
cisco Breweries  v.  Schurtz,  104  Cal.  420,  428, 
38  Pac.   92. 


28.     Same — Referee   may   reopen   cauae. — 

It  Is  within  discretion  of  referee  to  open  a 
cause,  after  it  has  once  been  closed,  for  pur- 
pose   of    receiving    additional    testimony. — 
Marilou  v.  Pioche,  10  Cal.  545,  546. 
See,  post,  S  2103  and  note. 

20.  Wltneaa  may  be  recalled— In  rebut- 
tal, to  contradict  advene  wltneaa. — Evi- 
dence may  be  given  in  rebuttal  by  witness 
for  prosecution  as  to  statements  made  by 
him  to  witness  for  defendant  inconsistent 
with  latter  witness'  testimony  on  trial 
and  for  which  proper  foundation  had  been 
laid. — People  v.  Qlaze,  139  Cal.  164,  162,  72 
Pac.    966. 

80.  Same— With  permlaalon  of  court  for 
examination  In  cnlef  or  cross-examination 
at  any  time  during  progress  of  trial, 
whether  for  purpose  of  disproving  mate- 
rial issue  or  for  purpose  of  laying  founda- 
tion for  impeachment. — Reed  v.  Clark,  49 
Cal.  194,  202;  Tyler  v.  Healey,  51  Cal.  191, 
192. 

31.  Recalling  of  witness  for  purpose  of 
laying  foundation  for  contradicting  him  is 
within  discretion  of  trial  court,  but  will 
be  reviewed  by  appellate  court  where  there 
has  been  gross  abuse  of  discretion. 
Whether  there  has  been  gross  abuse  of  dis- 
cretion depends  in  great  measure  upon 
character  and  import  of  testimony  of  wit- 
ness sought  to  be  recalled.  Where  no  sub- 
stantial right  of  appellant  has  been  affected 
by  refusal  to  allow  witness  to  be  recalled, 
judgment  will  not  be  reversed. — People  v. 
Shaw,  111  Cal.  171,  178,  43  Pac.  698. 

32.  Court  may  permit  witness  for  prose- 
cution to  testify  on  redirect  examination 
concerning  statements   made   by   defendant 


immediately  after  homicide,  where  question 
and  answer  relate  to  and  are  connected  with 
circumstances  of  homicide  as  detailed  in 
examination  in  chief  and  cross-examination 
of  witness.  Within  this  rule,  it  was  held 
that  where  witness  testified  as  to  circum- 
stances of  homicide,  and  on  cross-examina- 
tion stated  that  defendant  had,  few  days 
before  killing,  said  he  had  heard  consider- 
able threats  that  deceased  and  Y.  had  made 
against  him,  it  was  not  error  on  redirect 
examination  to  permit  question:  "State 
whether,  as  defendant  passed  by  you,  go- 
ing down  the  street  (just  after  the  shoot- 
ing), did  you  hear  him  say  anything  about 
Y?"  to  which  witness  responded:  "He  said, 
'If  I  had  the  other  load  into  Y.,  I  would  be 
satisfied.'  "—People  v.  French,  69  Cal.  169, 
174,  176,  10  Pac.  878. 

33.  It  is  within  discretion  of  court  in 
criminal  cause  to  permit  witness  who  has 
testified  as  to  conversation  of  defendant 
on  redirect  examination  to  testify  as  to 
another  conversation. — People  v.  Majoine, 
144  Cal.  808,  804,  77  Pac.  952. 

84.     Same— Same— Discretion    of    court. — 

The  recalling  of  witness  by  plaintiff  after 
he  has  closed  his  case  is  matter  within  dis- 
cretion of  court. — Falrchild  v.  California 
Stage  Co.,  13  Cal.  599,  605. 

Aa  to  dtacretlon  of  court  In  recalling*  wlt- 
neaa, see  note  21  Am.  Dec.  154. 

35.  The  recalling  of  witness  P.  for 
further  cross-examination,  in  order  to  lay 
a  foundation  for  the  evidence  of  witness 
R.  as  to  the  declarations  of  P.  evincing 
hostility  to  the  defendant,  is  matter  within 
the  discretion  of  the  trial  court.  Where  ap- 
plication for  re-examinatlon  is  made 
promptly  upon  learning  of  such  declara- 
tions and  before  prosecution  has  offered  any 
evidence  in  rebuttal  it  is  certainly  better 
practice  to  grant  application,  unless  court 
is  satisfied  that  there  is  an  attempt  to  trifle 
with  it,  or  that  its  time  would  be  uselessly 
consumed. — People  v.  Keith,  50  Cal.  137. 
140. 


86.  Same— Same— Same  — Abnae  of  dis- 
cretion.— Where  permission  is  sought  by 
defendant  to  recall  witness  for  purpose  of 
examining  him  as  to  material  facts  coming 
to  attention  of  counsel  for  first  time  since 
close  of  defendant's  case  in  chief,  which 
fact  is  stated  to  court,  and  where  trial  has 
not  yet  been  concluded  and  it  is  not  pre- 
tended that  it  would  work  surprise  upon 
plaintiff,  it  is  an  abuse  of  discretion  for 
court  to  refuse  permission  to  recall  such 
witness.— Barry   v.   Bennett,    45   Cal.    80,    86. 

37.  That  people  had  rested  their  case  Is 
hardly  sufficient  grounds  for  denying  de- 
fendant's request  for  permission  to  further 
cross-examine  prosecutrix  as  to  matters 
arising  since  she  had  left  witness-stand: 
and  further  ruling  in  connection  therewith 
that  if  defendant  recalled  prosecutrix  he 
must  do  so  as  his  own  witness  is  an  abuse 
of  discretion. — People  v.  Parton.  49  Cal.  632. 
*36. 
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38.  It  is  not  only  the  right,  but  the  duty, 
of  court,  if  ends  of  justice  require  it,  to 
recall  witness. — Fairchild  v.  California 
Stage  Co.,  13  Cal.  699,  605. 

39.  It  is  not  an  abuse  of  discretion  to 
refuse  to  allow  plaintiff  to  recall  witness 
for'  purpose  of  contradicting  evidence  of 
another  witness  as  to  facts  concerning; 
which  plaintiff's  witness  has  already  testi- 
fied.— Phelps  v.  McGloan,  42  Cal.  298,  308. 

40.  Refusal  to  allow  witness  to  be  re- 
called after  cause  has  been  continued  for 
argument  is  n/>t  an  abuse  of  discretion. — 
Briswalter  v.  Palo  mares,  66  Cal.  269,  261,  6 
Pac.  226. 

41.  During  examination  of  witness  who 
was  on  stand  for  second  time,  once  for 
plaintiff  and  once  for  defendant,  court  in* 
quired  whether  there  were  any  more  ques- 


tions to  be  asked  of  that  witness,  counsel 
for  defendant  replying  that  they  were  con- 
sulting,  judge   retired   for    few   minutes  to 
another   department;    and   upon   his    return 
again    inquired    whether    there    were    any 
further  questions  to  be  asked  of  witness  on 
stand;   receiving   no   response   he  dismissed 
witness,   whereupon   counsel   for   defendant 
asked  permission  to  recall  him,  explaining 
that  they   had   not   heard  inquiry   made   by 
court.     Court  refused   permission   to    recall 
witness,    stating    that   counsel   had    several 
times   failed   to  respond   to   inquiries   made 
of  them  and  that  they  were  apparently  tri- 
fling with   court.     Counsel   made   no   state- 
ment as  to  facts  they  desired  to  prove.     On 
appeal   it   was   held   that  no  abuse   of   dis- 
cretion was  shown  under  circumstances  of 
case. — People  v.  Moan,  65  CaL  532,  534-536, 
4  Pac.  545. 


§2051.    HOW  IMPEACHED.    A  witness  may  be  impeached  by  the  party 

against  whom  he  was  called,  by  contradictory  evidence  or  by  evidence  that  his 

general  reputation  for  truth,  honesty,  or  integrity  is  bad,  but  not  by  evidence 

of  particular  wrongful  acts,  except  that  it  may  be  shown  by  the  examination  of 

the  witness,  or  the  record  of  the  judgment,  that  he  has  been  convicted  of  a 

felony. 

History:    Enacted  March  11,  1872. 

IMPEACHING  WITNESS— METHOD  OP. 

1.  As  to  generally. 

2,3.  Admission  of  prior  conviction. 

4.  Construction    of   section — With   sec- 
tion 2052,  post. 


5.  Same — As  to  applicability  to  crim- 
inal causes. 

6,  7.  Contradictory   evidence — In   general. 

8.  Same — Collateral    matters    not    sub- 

ject of  contradiction. 

9.  Same  —  Entries   made   in   books   of 

third  person. 

10- 15.  Same — Evidence   attacking   credibil- 
ity considered  contradictory. 

16.  Same  —  Same  —  Laying    foundation 

for  attack. 

17.  Same  —  Improbability   of   testimony 

may  be  shown. 

18.  Same — Map  of  survey. 

19.  Conviction  of  felony — In  general. 

20.  Same  —  Answer  of  witness  may  be 

contradicted  by  record. 

21-  23.  Same — Arrest,  evidence  of,  inadmis- 
sible. 

24-  27.  Same — Conviction  of  a  misdemeanor 
is  not  admissible. 

28.  Same  —  Conviction    which   has   been 
reversed  on  appeal  is  mere  nullity. 

29-  32.  Same — Defendant  in  criminal  cause, 
as  witness,  may  be  impeached. 

33.  Same  —  Details    and    circumstances 

comprising  offense  should  not  be 

gone  into. 

8734 


34. 

35. 

36-  38. 
39. 


Same — Identity  of  witness  with  con- 
vict provable  by  parol. 

Same  —  Indictment    and    trial,    evi- 
dence of,  improper. 

Same — Method  of  proof. 

Same — Same — Prior  to  adoption   of 
code. 

40.  Same  —  Name    of    felony    may    be 

shown. 

41.  Same — Number  of  convictions. 

42.  Same  —  Sentence    may    be   inquired 

into. 

43.  Same — Verdict,    not    sentence,    con- 

stitutes conviction. 

44.  Cross-examination      of      impeaching 

witness. 

45.  Defendant  as  witness  —  In  criminal 

cause — Impeachment  of  character. 

46.  Elements  of  reputation — In  general. 

47.  Same — Qualifications  of  impeaching 

witness. 

48.  Good    character  —  Co-respondent    in 

divorce  proceeding. 

49.  Hostile       witness  —  Impeachment  — 

Cross-examination. 

50,51.  Impeachment   of  accused  —  In   gen- 
eral. 

52.  Jury  to  determine  effect  of  impeach- 

ment. 

53.  Laying  foundation  for  impeachment 

— Practice  on  objections  sustained. 

54-  58.  Objection  to  impeaching  evidence — 
How  stated. 

59-  69.  Particular  wrongful  acta. 
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70-72.  Party  liable  to  impeachment,  when 
witness. 

73.  Same  —  Rule    applies    to    criminal 

cases. 

74.  Person,     whose     reputation    is    at- 

tacked— Must  be  witness  in  case. 

75.  Reputation — Time  of  knowledge. 

76.  Reputation   for  truth,   honesty,  and 

integrity. 

77.  Same  —  Common-law    rule    same    as 

code. 

78.  Same — Exclusion  of  impeaching  evi- 

dence not  prejudicial,  when. 

79.  Same — Form  of  answer. 
80,  81.  Same — Form  of  question. 

82.  Same — Same — Disjunctive  form. 

83.  Same — Number  of  impeaching  wit- 

nesses may  be  limited. 

84,85.  Same — Scope  of  inquiry. 

86, 87.  Same — Same  —  Confined  to  general 
reputation. 

88-  90.  Same — Same — Same — In  community 
where  witness  resides. 

91,  92.  Same  —  Same  —  Honesty  of  witness 
may  be  questioned. 

93,  94.  Same — Impeaching  witness  can  not 
testify  as  to  his  personal  knowl- 
edge of  character. 

95-98.  Same  —  Same  —  Question,  "Would 
you  believe  him  under  oath  I" 
proper,  when. 

99.  Same — Right  to  impeach  reputation 
precluded,  how. 

100.  Same  —  Single  act   does  not   prove 

character. 

101.  Reversal   for  exclusion  of  impeach- 

ing evidence. 

102, 103.  Reversal  for  improper  impeachment. 

104.  Sustaining  character  of  witness. 

105, 106.  Statutory  mode  of  impeachment  ex- 
clusive. 

107- 113.  Same — Immorality  of  witness. 

114.  Same — Same — Independent,     specific 
acts  of  immorality. 

115- 117.  Same  —  Insinuating     questions    not 
permissible. 

118.  Same — Memory  of  a  witness. 

119.  Same — Religious  belief  of  witness. 

120.  Witness  can  not  be  called  upon  to 

discredit  himself. 

See,  post,  §8  2052,  2053  and  notes. 

1.  As  to  generally. — It  Is  not  permissible 
to  impeach  the  credibility  of  a  witness  by 
asking  her  questions  tending:  to  impute  to 
her  Illicit  relations  with  the  defendant. — 
People  v.  Cuin,  27  Cal.  App.  316,  149  Pac. 
795. 

2.  Admission  of  prior  conviction. — De- 
fendant who  has  admitted  a  prior  convic- 
tion of  felony  charged  against  him  may 
nevertheless  if  he  take  the  stand  as  a  wit- 
ness be  asked  if  he  has  even  been  con- 
victed of  a  felony  as  by  offering:  himself  as 


a  witness  he  has  subjected  himself  to  all 
the  modes  of  impeachment  the  same  as  any 
other  witness. — People  v.  Walker,  16  Cal. 
App.  400,  114  Pac.  1009. 

3.  Above  section  when  construed  Kith 
section  1093  of  the  Penal  Code  applies  in 
criminal  cases  where  the  accused  has  ad- 
mitted a  prior  conviction  against  him. 
The  provision  that  such  prior  conviction 
shall  not  in  such  case  be  read  by  the  clerk 
to  the  jury  or  alluded  to  in  the  trial  does 
not  change  the  general  rules  of  cross-ex* 
amination  where  the  defendant  offers  him- 
self as  a  witness,  and  when  he  does  so  he 
may  be  asked  upon  cross-examination 
whether  he  has  ever  been  convicted  of  a 
felony. — People  v.  Oliver,  7  Cal.  App.  601, 
604,  95  Pac.  172. 

4.  Construction  of  section— With  section 
2062,  post. — The  above  section  and  section 
2052,  post,  prescribe  the  method  of  im- 
peaching: witnesses,  and  they  can  be  im- 
peached in  no  other  way  than  therein  pro- 
vided.— People  v.  Burrows,  27  Cal.  App.  428, 
150  Pac.  382. 

5»  Same— As  to  applicability  to  criminal 
causes. — Rule  prescribed  by  above  section 
is  made  applicable  to  criminal  trials. — Peo- 
ple v.  White,  142  Cal.   292,  294,  75  Pac.  828. 

See  Kerr's  Cyc.  Pen.  Code,  2d  ed.,  9  1102 
and  note. 

6.  Contradictory    evidence-— In    general. 

— Witness  may  be  Impeached,  that  is  to  say, 
credibility  to  which  his  testimony  is  pre- 
sumptively entitled  may  be  removed  (hin- 
dered or  barred),  by  testimony  or  evidence 
contradictory  of  or  rendering:  incredible  his 
statements. — People  v.  McLane,  60  Cal.  412, 
413;  Davis  v.  California  P.  Work's,  84  Cal. 
617,  633,  24  Pac.  387. 

As  to  contradictory  evidence,  see  note  15 
Am.  Dec.  99. 

As    to    presumption    that    witness    speaks 

trnth,  see,  ante,  §  1847  and  note. 

As  to  reading;  scientific  books  to  Jury,  see 

note  41  Am.  Rep.  61-63;  73  Am.  Dec.  777. 

7.  B  a  witness  for  defense  in  prosecu- 
tion for  murder,  testified  without  objec- 
tions that  L,  who  had  previously  been  tried 
upon  same  charge  and  acquitted,  told  him 
that  he  had  killed  deceased,  and  that  he 
got  the  gun  from  M.  In  rebuttal  prosecu- 
tion asked  M  if  he  loaned  L  a  pistol,  and 
he  was  allowed,  against  objection  of  de- 
fendant, to  answer  that  he  did  not.  This 
was  not  competent,  as  it  did  not  tend  to 
contradict  witness  B,  who  did  not  say  that 
L  procured  pistol  and  M,  but  only  testified 
as  to  what  L  had  said;  and  this  evidence 
did  not  tend  to  disprove  that  fact  (see  dls, 
op.  of  De  Haven,  J.,  p.  557). — People  v.  Mit- 
chell, 94  Cal.  550,  554,  29  Pac  1106. 

8.  Same— Collateral  matters  not  subject 
of  contradiction. — A  witness  for  prosecution 
was  asked  upon  cross-examination,  for  pur- 
pose of  discrediting:  him  as  witness,  whether 
he  executed  bond  for  certain  Chinamen 
under  internal  revenue  laws,   and   whether 
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he  had  been  paid  for  doing  so.  He  an- 
swered that  he  had  executed  bonds,  but 
denied  that  he  was  paid  for  it.  Counsel  for 
defendant  then  offered  to  produce  witness, 
by  whom  he  stated  he  could  prove  that 
people's  witness  was  paid  for  going  upon 
bonds. — The  proposed  evidence  was  held  to 
be  inadmissible. — People  v.  Collins,  105  Cal. 
504,  618,  39  Pac.  16.  See  People  v.  Bell,  53 
Cal.  119;  People  v.  Tlley,  84  Cal.  651,  658, 
24  Pac.  390. 

A*  to  collateral  matters,  see,  ante,  9  2048 
and  note  pars.  5-11;  post,  §  2052  and  note 
pars.   102-108. 

9.  Sane— Entries  made  la  books  of  third 
person  or  firm,  during  regular  course  of 
business,  against  person  who  is  witness, 
when  such  entries  are  concerning  one  or 
series  of  circumstances  contemporaneous 
with  facts  testified  to  by  witness,  are  ad- 
missible for  purpose  of  impeaching  witness 
as  to  dates,  etc.  In  such  case  it  is  immate- 
rial whether  person  who  made  entries  Is 
present  or  is  deceased,  if  foundation  for  in- 
troducing such  books  be  properly  laid  by 
testimony  identifying  them. — Sill  v.  Reese, 
47  Cal.  294,  313-316,  341,  342. 


10.  Same— Evidence  attacking  credibil- 
ity considered  contradictory. — Where  wit- 
ness for  defendant  has  attempted  to  dis- 
suade one  of  plaintiff's  witnesses  from 
attending  trial,  and  denies  on  his  cross-ex- 
amination that  he  has  done  so,  plaintiff  is 
entitled  to  give  evidence  to  contradict  him 
in  this  respect.  Such  evidence  is  not  in 
relation  to  collateral  matter  but  is  ad- 
dressed to  witness'  conduct  in  particular 
suit,  and  ought  to  detract  very  much  from 
his  credit  in  suit.  It  may  also  be  shown 
that  witness  had  proposed  to  procure  testi- 
mony for  defendant  for  money  considera- 
tion. Such  evidence  is  admissible  to  affect 
credit  of  witness  in  particular  case. — Lewis 
v.  Steiger,  68  Cal.  200,  202,  8  Pac.  884. 

11.  A  witness  who  on  cross-examination 
has  denied  that  he  attempted  to  bribe  wit- 
nesses for  prosecution  may  in  rebuttal  be 
contradicted  by  evidence  of  witness  upon 
whom  attempt  was  made.  Such  evidence 
is  not  to  be  considered  as  tending  to  show 
guilt  of  defendant,  or  as  in  any  way 
smirching  his  character  by  intimating  that 
he  was  party  to  proposed  bribery.  It  is 
offered  for  purpose  of  shedding  light  upon 
evidence  of  witness  himself. — People  v. 
Wong  Chuey,  117  Cal.  624,  627,  628,  49  Pac. 
833. 

12.  Where  counsel  for  defendant,  for  pur- 
pose of  affecting  credibility  of  witnesses 
for  prosecution  by  showing  their  hostility 
towards  defendant,  calls  a  witness  and  asks 
him  if  he  knows  that  defendant  had  been 
arrested  upon  another  criminal  charge  and 
then  asks  question  at  whose  Instigation 
such  arrest  was  made,  he  should  also  offer 
to  prove  that  such  arrest  was  instigated  or 
brought  about  by  some  witnesses  for  prose- 
cution or  an  organization  or  society  hostile 


to  defendant  with  which  some  witnesses  for 
prosecution  were  connected.  Otherwise 
question  prima  facie  would  be  irrelevant, 
for  it  could  not  be  said  that  an  answer  to 
such  question  would  establish  conspiracy 
to  pursue  defendant  upon  false  charge. — 
People  v.  Fong  Ah  Sing,  70  CaL  8,  14,  11 
Pac.  328. 

13.  Witness  for  plaintiff,  who  had  acted 
as  Interpreter  and  attorney  for  defendant 
at  time  of  execution  of  deed  by  defendant 
to  plaintiff,  and  who  testifies  that  at  time 
of  execution  he  had  correctly  read  deed  to 
defendant  and  that  defendant  was  informed 
that  deed  called  for  nine  square  miles  of 
land  (defendant's  contention  being  that  deed 
was  represented  to  him  to  be  for  one  square 
mile),  may  be  contradicted  by  evidence  that 
after  execution  of  deed  plaintiff  had  deeded 
to  witness  an  undivided  one-half  of  said 
land. — McDaniel   v.   Baca,   2  Cal.   326.   329. 

14.  Evidence  offered  by  defendant  to  im- 
peach witness  for  prosecution,  to  effect  that 
they  and  their  husbands  had  engaged  in 
conspiracy  falsely  to  prosecute  defendant 
and  obtain  his  property,  where  husbands 
had  not  been  called  as  witnesses  and  only 
circumstances  relied  on  to  connect  witnesses 
with  conspiracy  is  fact  that  they  are  wives 
of  two  of  alleged  conspirators,  is  too  re- 
mote.— People  v.  Part  on,  49  Cal.  632,  637. 

16.  A  witness  who  had  testified  in  be- 
half of  defendant  stated  on  cross-examina- 
tion that  she  was  not  so  very  friendly  with 
him.  In  rebuttal,  under-sheriff,  in  answer 
to  question  by  prosecution,  testified  that 
during  trial,  in  courthouse  corridor,  he  met 
witness  and  two  other  ladies,  one  being  de- 
fendant's wife,  and  they  all,  witness  in- 
cluded, then  and  there  kissed  defendant. 
Trial  court  refused  to  strike  out  this  testi- 
mony on  defendant's  motion  on  ground  that 
It  was  admitted  simply  for  purpose  of  show- 
ing friendly  feeling  between  witness  and 
defendant.  Supreme  court  held  that,  as  de- 
fendant failed  to  show  any  prejudicial  effect 
of  such  ruling,  his  substantial  rights  had 
not  been  affected. — People  v.  Perry,  144  Cal. 
748,  754,  78  Pac.  284. 

As  to  evidence  of  blaa,  hoatllty,  relatioa- 
sblp,  etc.,  see  note  15  Am.  Dec.  100;  82  Am. 
St.   Rep.   52-57. 

Aa  to  proving  hostility  of  witness  by  evi- 
dence of  witness9  declarations,  see.  post, 
8  2052  and  note  pars.   90-95. 

As  to  showing  hostility  of  witness  by 
cross-examination,  see,  ante,  §  2048  and 
note  pars.  55-60. 


16.  Some— Same— Laying  foundation  for 
attack. — It  is  proper,  for  purpose  of  im- 
peaching motives  of  prosecuting  witness,  to 
show  that  she  has  instituted  prosecution 
for  purpose  of  extorting  money  from  de- 
fendant; but  questions  asked  should  be 
preceded  by  direct  question  asked  of  prose- 
cuting witness  whether  she  has  not  begun 
prosecution    for    that    purpose. — People    v. 
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Delbofl,  146  Cal.   784,  738,  81  Pac.  181.     See 
Lewis  T.  Bteiger,  68  Cal.  200,  208.  8  Pac.  884. 

As  to  laylns;  foundation  for  Impeachment, 

see  par.  58,  this  note. 


17.  Same— Improbability  of  testimony 
may  be  shown. — The  prosecution  may  im- 
peach witnesses  for  defendant  who  gave 
evidence  as  to  facts  and  circumstances  of 
homicide  charged  in  information  by  showing* 
that  passing:  freight-train  obscured  their 
view  of  killing,  and  for  this  purpose  may 
examine  train  dispatcher  of  railroad  com- 
pany as  to  fact  that  freight-train  was  pass- 
ing point  where  murder  occurred  at  par- 
ticular time  referred  to. — People  v.  Wong 
Chuey,  117  Cal.  624,  626,  49  Pac.  833.  See 
Davis  v.  California  P.  Works,  84  Cal.  617, 
631,  24  Pac.  287. 

Aa  to  proving;  intoxication  of  witness  at 
time  facta  •won  to  occmrred,  see  note  73 
Am.   Dec   777. 


18.  Same— Map  of  ««rvey,  which  was 
made  for  purpose  of  partition  of  lands 
purchased  by  witness  and  others  may  be 
Introduced  on  cross-examination  of  such 
witness  for  purpose  of  contradicting  his 
testimony  relating*  to  such  lands. — Judson 
v.  Malloy,  40  Cal.  299,  807,  808. 

10.     Conviction    of  felony— In  greneral*— As 

to  requirement  that  witness  must  answer 
as  to  fact  of  his  previous  conviction  of 
felony,  see,  post,   §  2066  and  note. 


As  to  evidence  of  conviction  of  Inf 
crime,  see  note  78  Am.  Dec.  776;  82  Am.  St. 
Rep.  84-89;  Abbott's  Trial  Brief  (Civil  Jury 
Trials,  2d  ed.),  pp.  199-202. 


20.  Same— Answer  of  witness  may  be 
contradicted  by  record. — Where,  under 
cross-examination,  witness,  in  response  to 
question  of  district  attorney,  declared  that 
he  had  not  been  convicted  of  certain  felony 
and  subsequently  against  objection  of  de- 
fendant, district  attorney  was  permitted  to 
Introduce  record  of  conviction,  supreme 
court  held  that  defendant's  answer  was  not 
as  to  collateral  matter  which  would  bind 
district  attorney  and  prevent  his  proving 
conviction  by  record;  that  law  authorizes 
district  attorney  to  prove  conviction  by 
record  as  distinct  fact.  It  was  not  one  of 
those  matters  entirely  Irrelevant  which  may 
be  inquired  into  only  by  virtue  of  wide  lati- 
tude permissible  on  cross-examination. — 
People  v.  Chin  Mook  Sow,  61  Cal.  697,  600, 
601. 

21.  Same—  Arrest,  evldenee  of.  Inadmis- 
sible*— Questions  asked  witness  concerning* 
mere  arrests  are  not  proper  for  purpose  of 
Impeaching  him.  Mere  fact  that  he  had 
been  arrested  does  not  prove,  or  tend  to 
prove,  that  ho  had  been  convicted  of  any 
offense;  and  until  there  is  proof  of  convic- 
tion he  is  protected  by  legal  presumption 
of  innocence.  If  witness  be  defendant  in 
criminal  action  and,  upon  cross-examina- 
tion, has  been  compelled  to  testify  as  to 
mere  arrests,  conviction  following  trial  will 


be  set  aside  upon  appeal  because  of  preju- 
dice which  may  have  been  created  against 
him  in  minds  of  jury  by  reason  of  such 
erroneous  examination. — People  v.  Hamblin, 
68  Cal.  101,  103,  8  Pac.  687.  See  People  v. 
Ah  Who,  49  Cal.  32,  33;  People  v.  E later, 
2  Cal.  Unrep.  316,  3  Pac.  884. 

22.  For  purpose  of  laying:  before  jury 
character  of  witness  the  following  question 
was  held  improper:  "Were  you  not  confined 
in  county  jail  in  Oakland  for  period  of  about 
eight  months,  continuously,  charged  with 
cattle  stealing?" — People  v.  Silva,  121  Cal. 
668,    669,   64    Pac.   146. 

23.  Evidence  that  defendant  had  previ- 
ously been  arrested  for  drunkenness  is  in- 
admissible.— People  v.  Arlington,  123  Cal. 
266,    267,   66   Pac.   1008. 

As  to  evidence  of  arrest,  see  note  67  Am. 
Rep.  16-19. 

24.  Same— Conviction  of  misdemeanor  Is 
not  admissible  for  purpose  of  Impeaching 
witness  in  any  case,  even  though  it  be 
shown  that  offense  involved  moral  turpi- 
tude or  infamy.  Neither  records  of  police 
court  nor  parol  evidence  are  admissible  for 
such  purpose.  Introduction  of  such  rec- 
ords is  reversible  error. — People  v.  White, 
142  Cal.  292,  293,  296,  76  Pac.  828. 

26.  Record  of  judgment  rendered  In  an- 
other state  Is  not  admissible  for  purpose 
of  impeaching:  witness,  when  it  does  not 
show  conviction  of  felony. — Kennedy  v.  Lee, 
147  Cal.  696,  603,  82  Pac  267. 

28.  Compare i  If  in  any  case  record  of 
conviction  of  misdemeanor  is  admissible 
for  purpose  of  discrediting  witness,  it 
should  be  made  to  appear  that  offense  in- 
volved moral  turpitude  and  infamy. — People 
v.  Carolan,  71  Cal.  196,  196,  12  Pac.  62. 

27.  Fact  of  former  conviction  of  witness 
of  misdemeanor  can  not  be  proved  by  ex- 
amination of  witness.  Record  of  conviction 
of  misdemeanor  is  best  evidence  of  fact,  and 
it  is  indispensable.  It  is  allowable  to  im- 
peach witness  by  asking  him  if  he  has  been 
convicted  of  felony,  or  fact  may  be  proved 
by  producing  record  of  conviction.  Proof  of 
such  fact  by  oral  testimony  of  witness  is, 
however,  an  exception  to  general  rule  as  it 
existed  before  code.  Under  that  rule,  only 
admissible  evidence  of  former  conviction  of 
witness  of  felony  was  record  of  conviction. 
But  rule  is  yet  applicable  to  proof  of  con- 
viction of  offense  other  than  felony,  for 
code,  which  has  made  an  exception  to  rule 
in  convictions  of  felony,  declares  that  wit- 
ness can  not  be  impeached  by  evidence  of 
particular  wrongful  acts. — People  v.  Sche- 
nlck,   65  Cal.   625,  626,  4  Pac.  676. 


28.     Same— Conviction  wklck  has  boom  re- 
versed on   appeal  la  mere   nolllty   and  has 

no  vitality  for  any  purpose.  It  is  proper 
for  court  to  so  instruct  jury,  where  wit- 
ness has  been  impeached  by  evidence  of 
conviction  and  where  evidence  shows  re- 
versal of  judgment  on  appeal. — Davis  v.  Mc- 
Near,  101  Cal.  606,  608,  36  Pac.  105. 
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29.     Same— Defendant    In   criminal   cause,      — Examination   should   not   so   beyond   fact 


as  witness,  may  be  Impeached. — Upon  trial 
of  defendant  in  criminal  prosecution  it  is 
not  proper  to  show  him' to  have  been  guilty 
of  some  other  offense  for  purpose  of  rais- 
ing presumption  either  of  law  or  of  fact  of 
his  guilt  in  case  under  consideration.  But 
when  defendant  offers  himself  as  witness 
in  his  own  behalf,  he  becomes  subject  to 
most  of  rules  applicable  to  other  witnesses, 
and  among:  those,  and  for  purpose  of  im- 
peaching his  evidence,  he  may  be  asked 
If  he  has.  been  convicted  of  felony,  or  the 
fact,  if  it  exist,  may  be  shown  by  record  of 
judgment. — People  ▼.  Sears,  119  Cal.  267, 
271,  51   Pac.   825. 

30.  Defendant  in  criminal  prosecution 
may  be  asked  on  cross-examination  if  he 
had  not  been  convicted  of  prior  felony,  not- 
withstanding rule  that  part  of  information 
charging  prior  conviction  can  not  be  read  to 
jury.— People  v.  Crowley,  100  Cal.  478,  482, 
483,  36  Pac.  84;  People  v.  Chin  Hane,  108 
Cal.  697.  606,  41  Pac.  697.  See  People  v. 
Majoine,  144  Cal.  803,  304,  77  Pac.  952. 

31.  Section  1098  of  the  Penal  Code  does 
not  protect  defendant  in  criminal  prosecu- 
tion from  being  asked  if  he  had  previ- 
ously been  convicted  of  felony.  That  sec- 
tion provides  that  when  defendant  at  his 
arraignment  confesses  prior  conviction  no 
reference  thereto  shall  be  made  by  clerk  in 
reading  information  and  stating  plea  to 
Jury.  The  obvious  purpose  of  that  section 
is  to  give  the  defendant  benefit  of  with- 
holding from  Jury  a  knowledge  of  such 
prior  conviction  in  all  instances  other  than 
where  by  conduct  of  his  own  case,  produc- 
tion of  such  fact  is  rendered  essential  to 
proper  presentation  of  case  of  people.  It 
was  not  designed  thereby  to  change  or 
afTect  ordinary  rules  of  evidence  for  eluci- 
dation of  truth,  to  which  defendant,  like 
any  other  witness,  subjects  himself  upon 
taking  witness-stand.  Under  rule  estab- 
lished in  this  state,  a  defendant's  character 
for  truth,  honesty,  and  integrity  is  in  issue 
when  he  offers  himself  as  a  witness,  and 
he  thereupon  becomes  subject  to  same  rules 
for  testing  his  credibility  before  jury,  by 
impeachment  or  otherwise,  as  any  other 
witness.— People  v.  Arnold,  116  Cal.  682,  687, 
48  Pac.  803. 

32.  A  defendant  indicted  for  felony,  if  he 
offer  himself  as  witness,  may,  upon  cross- 
examination,  be  asked  whether  he  has  pre- 
viously been  convicted  of  felony.  Such 
question  is  only  permitted  to  go  to  credi- 
bility of  witness,  and  is  not  in  violation  of 
section  1323  of  Penal  Code,  which  provides 
that  defendant  In  a  criminal  action  can 
not  be  compelled  to  be  witness  against  him- 
self, as  fact  that  defendant  has  been  pre- 
viously convicted  of  other  criminal  offense 
is  no  evidence  that  he  committed  particu- 
lar offense  for  which  he  may  be  on  trial. — 
People  v.  Johnson,  57  Cal.  571,  674. 
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of  conviction  and  name  of  felony. — People 
v.  Chin  Hane,  108  Cal.  597,  606.  607,  41  Pac 
697. 


34.  Same— Identity  of  wttmean  wltn  con- 
vict provable  by  parol. — Where  it  was 
sought  to  prove  prior  conviction  against  de- 
fendant who  had  testified  as  witness  in  his 
own  behalf,  and  name  appearing  in  record 
of  prior  conviction  differed  from  that  given 
by  defendant,  it  was  held  competent  to 
prove  identity  of  defendant  and  person 
named  in  record  by  parol  evidence. — People 
v.  Rolfe,  61  Cal.  540,  543. 


35.  Same— Indictment  and  trial,  evMence 
of.  Improper. — It  is  improper  on  cross-ex- 
amination to  compel  witness  to  testify  that 
he  had  been  indicted  and  tried  on  crimi- 
nal charge.  Such  evidence  is  not  com- 
petent to  impeach  him,  nor  is  it  proper 
cross-examination. — People  v.  Warren,  134 
Cal.    202,   204,   66   Pac.    212. 

Aa  to  evidence  of  Indictment,  see  note  57 
Am.  Rep.  16-19. 


Same — Method  of  proof.  —  Witness 
may  be  shown  to  have  been  convicted  of 
felony,  by  "his  examination"  or  "by  the 
record  of  the  judgment." — People  v.  Rod- 
rigo,  69  Cal.  601,  605,  11  Pac.  481;  People  v. 
Sears,  119  Cal.  267,  271,  61  Pac.  325. 

37.  Code  allows  cross -examiner  to  ask 
witness  if  he  has  been  convicted  of  felony. 
It  does  not  confine  evidence  of  that  fact 
(as  was  rule  before  the  code)  to  record  of 
conviction.  But  right  to  prove  fact  by  rec- 
ord of  conviction  is  continued. — People  v. 
Chin  Mook  Sow,  51  Cal.  697,  600. 

38.  Party  may  ask  witness  with  respect 
to  fact  of  judgment  and  sentence  against 
him  for  felony. — People  v.  Rodrigo,  69  Cal. 
601,  605,  11  Pac.  481;  People  v.  Chin  Hane, 
108  Cal.  597,  606,  41  Pac.  697;  People  v. 
Sears,  119  Cal.  267,  271,  51  Pac.  325;  People 
v.  Putman,  129  Cal.  258,  262,  61  Pac.  961; 
People  v.  Eldrldge,  147  Cal.  782,  786,  82  Pac. 
442. 


39.  Same— Same— Prior  to  adoption  of 
code. — The  rule  followed  by  earlier  deci- 
sions was  that  conviction  of  witness  of  an 
infamous  crime  could  not  be  proved  by 
parol,  if  that  character  of  proof  was  ob- 
jected to;  that  record  of  conviction  was  the 
best  evidence  of  it — People  v.  Rein  hart, 
39  Cal.  449;  People  v.  Melvane,  39  Cal.  614. 
617;  People  v.  McDonald,  39  Cal.  697,  698; 
People  v.  Chin  Mook  Sow,  51  Cal.  597.  600; 
People  v.  Schenick,  65  Cal.  625.  626,  4  Pac. 
675;  People  v.  Sears,  119  Cil.  267,  271,  51 
Pac.  825. 


33.     S 


comprising  offense  should  not  be  gone  Into 


4o.     Same— Name  of  felony  may  be  anown. 

— Not  only  fact  of  conviction  may  be  shown 
but  name  of  particular  felony  of  which  wit- 
ness had  been  convicted. — People  v.  Chin 
Hane,  108  Cal.  697,  607,  41  Pac.  697;  People 
v.  Putman.  129  Cal.  268,  262.  61  Pac.  961; 
People  v.  Eldrldge,  147  Cal.  782,  786,  82 
Pac.  442. 
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41.  Same— Number  of  conviction*.  —  A*  of  a  bad  reputation  for  truth  unless  he  is 
many  felonies  may  be  shown  as  defendant  held  in  such  bad  repute  generally  in  the 
has  been  convicted  of. — People  v.  Kelly,  146      community   where  he  lives  or  is  generally 


Cal.  119,  122,  79  Pac.  846;  People  v.  Eldridge, 
147  Cal.  782,  82  Pac.  442. 

42.  Same     Sentence  may  be  Inquired  Into. 

— In  view  of  the  pre-existing  law,  which 
required  conviction  to  be  proved  by  judg- 
ment, and  of  section  which  permits  proof  by 
witness  or  by  record  of  judgment,  party 
seeking  to  Impeach  witness  may  ask  him 
with  respect  to  judgment. — People  v.  Rod- 
rigo,  69  Cal.  601,  605,  606,  11  Pac.  481. 

43.  Same— -Verdict,  not  sentence,  consti- 
tutes conviction. — It  is  sufficient  for  pur- 
pose of  impeaching  witness  to  show  that 
he  has  been  convicted  by  verdict  of  jury. 
It  is  immaterial  that  sentence  has  not  yet 
been  pronounced. — People  v.  Ward,  134  Cal. 
801,  809.  66  Pac.  872. 

44.  Cross-examination  of  Impeaching 
witness. — While  it  is  not  permissible  to 
give  evidence  of  wrongful  acts  for  pur- 
pose of  Impeaching  witness,  it  is  proper, 
upon  cross-examination  of  witness  who  has 
given  testimony  either  for  sustaining  or  im- 
peaching credibility  of  another  witness,  to 
question  him  with  reference  to  his  knowl- 
edge of  specific  acts,  and  with  reference  to 
specific  acts  themselves,  for  purpose  of 
overcoming  effect  of  his  testimony  upon 
direct  examination. — People  v.  Mayes,  113 
Cal.  618,  624,  45  Pac.  860. 


As  to  croas-examlnatlon  generally,  see, 
ante.  9  2048  and  note. 

Aa  to  admissibility  of  testimony  to  show 
bias  of  Impeaching  witness,  see  brief  63  L. 
R.  A.  182. 

Aa  to  cross-examination,  generally,  see, 
ante,  9  2048  and  note. 

As  to  cross-examination  as  to  knowledge 
of  reputation,  see,  ante,  9  2048  and  note  pars. 
67-71. 

As  to  cross-examination  of  Impeaching 
witness,  see  note  78  Am.  Dec.  773;  82  Am. 
St.  Rep.  28;  Abbott's  Trial  Brief  (Civil  Jury 
Trials.  2d  ed.).  pp.  166,  167. 

45*  Defendant  as  wltnesa— In  criminal 
cauae— Impeachment   of   character* — On    the 

trial  of  a  charge  of  conspiracy  in  the 
burning  of  an  insured  building  for  the  pur- 
pose of  defrauding  the  insurance  company, 
where  the  defendant  testifies  in  his  own 
behalf,  he  for  the  time  being  removes  from 
himself  the  character  of  a  defendant,  and 
takes  on  the  character  of  a  witness,  and 
his  character  as  a  witness  for  truth,  hon- 
esty, and  integrity  may  be  impeached  like 
that  of  any  other  witness. — People  v.  Feaiy, 
33  Cal.  App.  605,  165  Pac.  1034,  following 
the  doctrine  in  People  v.  Beck,  58  Cal.  212: 
People  v.  Bentley,  77  Cal.  7,  11  Am.  St.  Rep. 
225.  18  Pac.  799;  People  v.  Gallagher,  10) 
Cal.  466,  85  Pac.  80;  People  v.  Hickman, 
113  CaL  SO.  86,  87,  46  Pac.  175:  People  v. 
Mayes,  118  Cal.  618,  624.  45  Pac.  860. 

4*.     Elements   of   reputation— In   general. 

—A  witness  may  not  be  impeached  by  proof 


known.  It  is  the  general  reputation  that  is 
to  be  proved.  The  ultimate  fact  to  be  estab- 
lished is  his  actual  personal  character,  and 
it  is  considered  that  the  general  opinion  of 
his  character  held  by  persons  who  knew 
him  is  of  probative  value  as  evidence  of 
his  real  character.  Hence  the  witness  to 
such  reputation  must  at  least  be  acquainted 
with  the  prevailing  Impression  in  the  com- 
munity as  disclosed  by  actions,  conduct  or 
conversation  relating  to  the  character  in 
issue,  although  it  is  not  necessary  that  the 
witness  testifying  should  know  that  the 
majority  of  the  community  have  that  im- 
pression.— People  v.  Cord,  157  Cal.  562,  572, 
108  Pac.  511. 

As  to  time  of  knowledge  In  Impeachment 
of  reputation,  see  par.  75,  this  note. 

47.  Same— Qualifications  of  Impeaching 
wltnesa. — The  language  of  People  v.  Cord, 
157  Cal.  562,  108  Pac.  511,  quoted  with  ap- 
proval.— People  v.  McCarthy,  14  Cal.  App. 
151,  111  Pac.  274. 

48.  Good  character  —  Co-respondent  In 
divorce  proceeding  Is  not  a  party  to  action, 
and  when  he  has  not  been  impeached  as  a 
witness  evidence  of  the  excellence  of  his 
character  is  inadmissible. — Van  Horn  v.  Van 
Horn,  5  Cal.  App.  719,  721,   91   Pac.  260. 

Aa  to  elementa  of  good  character  and  rep- 
utation, see  pars.   46,   47,  75,   this  note. 

49.  Hostile  witness  —  Impeachment  — 
Croae-examlnatlon* — In  an  action  brought 
to  recover  damages  for  Injuries  sustained 
through  the  negligence  of  the  driver  of  a 
truck  owned  by  the  defendants,  evidence 
that  an  employee  was  discharged  after  the 
accident,  is  not  admissible,  where  the  em- 
ployee is  called  as  a  witness  by  the  de- 
fendant employer,  to  establish  the  witness' 
hostility  either  to  the  plaintiff  or  to  the 
employer  or  to  Impeach  him  as  a  witness 
for  his  employer. — Webster  v.  Orr,  174  Cal. 
426,  163   Pac.  361. 

As  to  Impeachment  of  own  witness,  see, 
ante,  9  2049  and  note. 

An  to  laying  foundation  for  Impeachment, 

see  pars.  16,  53,  this  note. 

50.  Impeachment  of  accused— In  general. 

— When  a  defendant  in  a  criminal  case  takes 
the  stand  as  a  witness  In  his  own  behalf, 
the  district  attorney  may  call  and  interro- 
gate witnesses  concerning  the  general  rep- 
utation of  the  defendant  for  truth,  honesty, 
and  integrity. — People  v.  Rlppe,  32  Cal.  App. 
514.  163   Pac.   506. 

As  to  Impeachment  of  defendant  In  crimi- 
nal eaae,  aa  wltnesa,  see  Kerr's  Cyc.  Pen. 
Code.  2d  ed.,  9  1102  and  note  pars.  67-80; 
note  27  Am.  Rep.   144,   146. 

61.  Where  witnesses  testified  that  they 
were  acquainted  with  the  general  reputa- 
tion of  defendant  in  the  community  for 
truth,  honesty  and  integrity,  although  not 
shown  to   have  a  very   extended   and   intl- 
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mate  acquaintance  with  him,  their  evidence 
was  properly  admitted  for  the  purpose  of 
impeachment. — People  v.  McCarthy,  14  Cal. 
App.   151,   111   Pac.   274. 

53.  Jnry  to  determine  esTect  of  Impeach- 
ment.— Witness  may  he  impeached,  hut  It 
remains  for  jury  to  determine  whether  par- 
ticular witness  has  told  truth  In  case, 
notwithstanding  his  general  bad  reputa- 
tion for  truth  and  Integrity.  So  they  may 
believe  him,  notwithstanding  his  convic- 
tion of  felony.  It  is  erroneous  for  court  to 
charge  jury  that  former  conviction  neces- 
sarily and  as  matter  of  law  deprives  par- 
ticular witness  of  any  portion  of  credit 
which  presumptively  is  due  to  testimony 
of  witness. — People  v.  McLane,  60  Cal.  412, 
413. 

As  to  Jnry  being  Jadge  of  weight  and  ef- 
fect of  evidence*  see,  post,  8  2061  and  note. 

58.  Laying  foundation  for  Impeachment- 
Practice  on  objection  sustained. — Where  in 
the  endeavor  to  lay  a  foundation  for  im- 
peaching the  credibility  of  a  witness  gen- 
eral questions  are  asked  going  merely  to  an 
inquiry  as  to  whether  a  witness  has  had 
conversations  with  a  third  person,  and  ob- 
jections are  sustained  thereto,  the  party 
against  whom  the  adverse  rulings  are  made 
should,  either  by  an  offer  to  show  what  he 
expects  to  prove  or  by  a  more  comprehen- 
sive question,  indicate  wherein  the  matter 
expected  to  be  elicited  will  be  material. — 
People  v.  Rousse,  26  Cal.  App.  100,  146 
Pac.  65. 

Aa  to  laying  foundation,  see  par.  16,  this 
note. 

54.  Objection  to  Impeaching  evidence- 
How  stated. — Objection  that  evidence  is  im- 
material does  not  raise  point  whether  it 
is  competent  and  admissible  under  above 
section. — People  v.  Manning,  48  Cal.  335,  3SS. 

55.  Objection  that  questions  are  im- 
material and  not  in  cross-examination  are 
sufficient  for  exclusion  of  questions  asked 
defendant  charged  with  assault  with  intent 
to  commit  murder,  concerning  other  occa- 
sions on  which  he  had  drawn  revolver  upon 
other  persons. — People  v.  Bishop,  81  Cal.  113, 
117,   22    Pac.   477. 

56.  Where  witness  called  for  purpose  of 
impeaching  witness  of  adverse  party  has 
been  asked:  "Are  you  acquainted  with  gen- 
eral reputation,  in  community  where  ha 
lives,  for  truth,  honesty,  or  integrity?"  To 
which  question  no  objection  has  been  made 
on  ground  of  its  being  In  disjunctive  form, 
and  such  question  has  been  answered  af- 
firmatively, an  objection  to  following  ques- 
tion: "What  is  it,  good  or  bad?"  on  ground 
that  it  is  irrelevant,  immaterial,  and  incom- 
petent, and  that  no  proper  foundation  has 
been  laid  therefor,  may  properly  be  over- 
ruled where  attention  of  court  has  not  been 
called  to  form  of  first  question. — People  v. 
Ryan,  108  Cal.  581,  584,  41   Pac.  451. 

57.  Plaintiff's  counsel  asked  witness  on 
cross-examination  whether  he  had  been  ar- 


rested on  certain  date  for  designated  assault 
and  battery  and  had  appeared  In  court  and 
pleaded  guilty  and  paid  fine  therefor.  De- 
fendant's objection  was  made  on  ground 
that  it  did  not  tend  to  impeach  witness; 
that  record  was  best  evidence.  Supreme 
court  held  that  ground  of  objection  was 
specific  and  clear  enough  to  show  that  ob- 
jector had  in  mind  and  invoked  rule  which 
does  not  permit  witness  to  be  impeached  by 
evidence  of  particular  wrongful  acts  there- 
tofore done  by  him. — Jones  v.  Duchow,  87 
Cal.  109,  114.  23  Pac.  371,  25  Pac  256. 

58.  If  question  be  not  so  limited  to 
general  reputation  of  impeached  witness 
for  truth,  etc.,  in  community  where  witness 
resides,  and  he  is  asked  merely  as  to  gen- 
eral reputation,  an  objection  thereto  must 
state  specifically  grounds  of  such  objection. 
The  broad  objection  of  Incompetence  and 
irrelevance  does  not  reach  point;  general 
reputation  of  witness  necessarily  includes 
repute  in  place  of  his  residence. — Wise  v. 
Wakefield,  118  CaL  107,  110,  50  Pac.  310. 


tngfal  acta. — Evidence 
of  particular  wrongful  acts  is  Inadmissible 
for  purpose  of  impeaching  a  witness,  and 
it  is  not  proper  to  question  witness  with 
reference  to  such  matters. — Sharon  v.  Sha- 
ron, 79  Cal.  633,  673,  22  Pac.  26,  131.  See 
People  v.  Hamblin,  68  Cal.  101,  104.  8  Pac. 
687;  Jones  v.  Duchow,  87  Cal.  109,  114,  23 
Pac.  371,  25  Pac.  256;  People  v.  Devine,  95 
Cal.  227,  232,  80  Pac.  378;  People  v.  Wells, 
100  Cal.  459,  462,  34  Pac.  1078. 

As  to  acts  of  immorality,  see  pars.  107- 
114,  this  note. 

As  to  evidence  of  particular  wrongful 
acts,  see  notes  39  Am.  Dec.  529;  45  Am.  Dec. 
230;  57  Am.  Rep.  16-19;  82  Am.  St.  Rep.  34. 


As  to  evidence  of  onTer  of  compromise  of 
felony,  see  note  25  Am.  Deo.  596. 

60.  Following  questions  were  asked  wit- 
ness with  a  view  to  his  impeachment,  and 
were  held  to  be  inadmissible:  "Were  you  the 
engineer  of  the  railroad  company  [referring 
to  railroad  company  not  involved  in  suit], 
receiving  a  salary  from  the  company  and 
dividing  the  profits  with  contractors  at  the 
same  time?"  "Did  you  get  three  thousand 
five  hundred  dollars  as  a  bribe  from  the 
contractors  in  that  case?" — Hinkle  v.  San 
Francisco  &  N.  P.  R.  Co.,  55  Cal.  627,  628, 
632. 

61.  A  female  witness  for  defendant  was 
asked  by  plaintiff  on  cross-examination: 
"How  many  men  have  you  gone  with  be- 
sides your  husband,  when  your  husband 
was  not  present,  to  California  House,  and 
taken  luncheon?"  in  connection  with  which 
question  plaintiff's  counsel  proposed  to  show 
that  witness  was  in  habit  of  visiting  houses 
that  are  not  reputable.  Trial  court  over- 
ruled objection  that  question  was  irrelevant, 
immaterial,  and  incompetent.  Supreme 
court  held  that  this  ruling  was  erroneous 
and  that  statement  of  counsel  in  connection 
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with   it   was   improper. — Sharon   v.   Sharon, 
79  Cal.    633,   673,   22   Pac.   26,   131. 

As  to  admissibility  of  evidence  of  gen- 
eral character  for  chastity*  see  notes  39  Am. 
Dec.  629,  17  Am.  Dec.  77,  45  Am.  Dec.  230; 


answered  affirmatively,  would  disgrace  and 
degrade  witness,  where  they  are  all  wholly 
collateral  and  outside  issues  and  do  not 
refer  to  relation  of  witness  to  parties,  to 
subject  of  action,  or  to  previous  testimony 


note  53  Am.  St  Rep.  479-482;  brief  54  L,  R.  ■     ?f    witness.— People    v.    Crandall,    125    Cal. 


A.    646. 

62.  Plaintiff  was  called  as  witness  in  her 
own  behalf,  and  on  cross-examination  tes- 
tified that  she  was  married  to  Evans  on 
twenty-seventh  day  of  April,  1880.  She  was 
then  asked:  "Had  you  another  husband  at 
that  time?"  Counsel  for  plaintiff  objected 
to  Question  as  immaterial,  and  not  cross- 
examination,  and  objection  was  sustained. 
Counsel  for  defendants  then  offered  to  prove 
that  at  tJme  plaintiff  claimed  to  have  been 
married  to  Evans  she  was  the  wife  of  one 
Cunning-ham;  that  in  a  certain  case  she  had 
testified  that  she  was  married  to  Cunning- 
ham in  January,  1869;  that  the  latter  was 
then  living,  and  that  they  had  never  been 
divorced.  Counsel  for  plaintiff  obSected  to 
offered  evidence  on  same  ground  as  before, 
and  objection  was  sustained.  Supreme 
court  held  that  offered  evidence  did  not 
tend  to  contradict  statement  of  witness 
that  she  was  married  to  Evans  in  April, 
1880.  At  most,  It  tended  only  to  prove 
that  she  had  another  husband  at  that  time, 
and  was  therefore  guilty  of  bigamy.  This, 
if  true,  was  wrongful  act,  but  it  was  ir- 
relevant and  not  collateral  to  material 
issue  before  court,  and  witness  could  not 
be  impeached  by  evidence  of  particular 
wrongful  act. — Evans  v.  De  Lay,  81  Cal.  103, 
105,  22  Pac.  408. 

63.  In  a  criminal  prosecution  upon  charge 
of  assault  with  intent  to  commit  murder, 
where  defendant  testifies  as  witness  in  his 
own  behalf,  it  is  improper  on  cross-exami- 
nation to  question  him  as  to  other  occa- 
sions upon  which  he  had  drawn  revolver 
upon  other  persons.  Such  questions  are 
not  admissible  for  purpose  of  impeaching 
defendant's  character,  either  generally  or 
for  truth  and  veracity. — People  v.  Bishop, 
81  Cal.  113,  117,  22  Pac.  477. 

64.  Witness  for  defendant  can  not  on 
cross-examination  be  compelled  to  testify 
that  he  had  participated  with  defendant  in 
alteration  of  records  other  than  that 
charged  in  indictment  in  case,  such  evi- 
dence of  particular  wrongful  acts  is  not 
admissible  to  impeach  him. — People  v. 
O'Brien,  96  Cal.  171,  180,  31  Pac.  45. 

$5.  It  is  not  competent  for  purpose  of 
impeachment  to  introduce  evidence  show- 
ing that,  upon  another  trial  or  at  cor- 
oner's Inquest  upon  matter  concerning 
which  defendant  had  not  testified  upon  his 
examination  in  chief,  he  had  committed  wil- 
ful perjury. — People  v.  Arrighini,  122  Cal. 
121,  125,  126,  54  Pac  591. 

66.  The  wife  of  defendant  In  criminal 
cause  can  not,  on  cross-examination  for 
purpose  of  impeaching  her,  be  asked, 
against  objection  and  protest  on  part  of 
defendant,  a  series  of  questions   which,   if 


129,   134,   57   Pac.   785. 

67.  It  ts  improper  for  district  attorney 
to  ask  defendant:  "Did  you  pay  your  rent?" 
where  defendant,  had  testified  that  he 
stopped  at  certain  lodging-house. — People  v. 
Paterson,  124  Cal.  102,  104,  56  Pac.  882. 

68.  In  an  action  'for  damages  arising 
from  destruction  of  plaintiff's  cordwood, 
fence-posts,  etc.,  by  fire  communicated  from 
defendant's  locomotive,  plaintiff's  most  im- 
portant witness,  the  foreman,  on  cross-ex- 
amination was  asked  where  he  got  the 
money  to  pay  for  some  land  that  he  had 
pre-empted  in  Humboldt  county,  and  if  he 
did  not  borrow  it,  and  then  an  inquiry  was 
made  as  follows:  "Did  you  not  tell  Mr. 
Cody  in  December,  1893,  near  the  old  W. 
Whittle  mill,  on  the  public  land  beyond 
Dougherty's  mill,  that  you  got  $250  to 
prove  up  some  land  for  a  man,  and  that 
you  skipped  out  and  left  the  man  in  the 
lurch,  and  that  you  sold  the  land  and 
pocketed  the  money?"  He  was  also  asked 
other  questions  of  same  nature,  one  being: 
"Didn't  you  tell  Mr.  Dougherty  that  you 
wanted  to  ship  some  of  plaintiff's  wood  in 
Dougherty's  name,  so  that  plaintiff  would 
not  find  it  out,  and  so  that  you  could  get 
money  that  was  due  you,  and  that  that 
was  only  way  you  could  get  money  out  of 
Steen?"  Also,  "Did  you  not  tell  Mr.  Cody 
that  you  had  stood  In  with  choppers,  and 
that  when  they  cut  ten,  fifteen,  or  twenty 
cords  of  wood,  you  would  report  to  Steen 
fifteen,  twenty,  or  thirty  cords,  and  divide 
with  choppers?"  Witness  was  compelled  to 
answer  these  questions  against  objection 
of  plaintiff  and  was  thereafter  contradicted 
by  Cody  and  Dougherty.  These  questions 
were  in  violation  of  provision  which  forbids 
Impeachment  of  witness  by  evidence  of 
particular  wrongful  acts.  They  were  also 
erroneous  because  it  can  not  be  said  that 
alleged  statements  were  "inconsistent  with 
his  present  testimony"  within  meaning  of 
section  2052,  post. — Steen  v.  Santa  Clara  V. 
M.   &.  L.   Co.,  134   Cal.   355-357,   66   Pac.   321. 

69.  A  witness  can  not  be  impeached  by 
evidence  of  particular  wrongful  acts  nor  is 
It  proper  to  question  the  wftness  in  ref- 
erence to  such  matters. — People  v.  Burke, 
18  Cal.  App.  72,  94,  122  Pac.  435,  following 
doctrine  in  Barkly  v.  Copeland,  86  Cal.  490, 
25  Pac.  1,  405;  also  Pyle  v.  Piercy,  122  Cal. 
386,  55  Pac.  141;  also  Estate  of  James,  124 
Cal.  657,  57  Pac.   578,  1008. 

70.  Party  liable  to  impeachment  when 
witness. — When  party  in  civil  action  be- 
comes witness  in  his  own  behalf,  he  sub- 
jects himself  to  all  rules  regulating  exami- 
nation and  cross-examination  of  witness. 
His  privilege  Is  no  greater  than  that  of 
any  other  witness. — Clark  v.  Reese,  35  Cal. 
89,  96. 
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71.  Upon  matters  of  Impeachment  de- 
fendant has  the  same  rights  as  any  other 
witness. — Estate  of  James,  124  Cal.  653,  662, 
57    Pac.   678,    1008. 

72.  It  is  not  necessary  that  defendant  in 
criminal  case  should  have  first  introduced 
evidence  to  prove  his  good  character. — 
People  v.  Beck,  58  Cal.  212,  214. 

73.  Same— Rule  applies  to  criminal  cases. 

— The  moment  defendant  submits  himself 
as  witness,  his  character  as  such  witness 
for  truth,  honesty,  and  integrity  is  involved, 
and  he  becomes  subject  to  same  rules  for 
testing  his  credibility  before  jury,  by  im- 
peachment or  otherwise,  as  any  other  wit- 
ness. This  rule  applies  to  defendant  in 
criminal  prosecution.  After  he  has  testified 
in  his  own  behalf  prosecution  may  show 
by  other  witnesses  that  general  reputation 
of  defendant  in  community  for  truth,  hon- 
esty, and  integrity  is  bad. — People  v.  Rein- 
hart,  39  Cal.  449;  People  v.  Beck,  58  Cal. 
212,  214;  People  v.  Bentley,  77  Cal.  7,  9,  18 
Pac.  799;  People  v.  Hickman,  113  Cal.  80, 
86,  87,  45  Pac.  176;  People  v.  Mayes,  113 
Cal.  618,  623,  624,  46  Pac.  860. 
See,   also,   pars.    29-32,    this   note. 

74.  Person  whole  reputation  la  attacked 
— Mnat  be  wltneaa  In  caae. — Upon  cross- 
examination  defendant  in  an  action  for 
breach  of  promise  of  marriage  was  asked: 
"Have  you  had  detectives  employed  to 
shadow  plaintiff?"  He  replied  that  he  had 
one;  and  in  answer  to  another  question 
stated  her  name.  He  was  then  asked:  "Do 
not  you  know  that  this  detective,  this  little 
girl,  was  committed  by  Judge  Lorigan  a 
month  or  six  weeks  ago  to  the  reform 
school  at  Whittier?"  Notwithstanding  ob- 
jection on  part  of  his  attorney  witness  was 
required  to  answer  question  and  replied 
in  affirmative.  This  evidence  was  held  inad- 
missible for  purpose  of  showing  character 
of  person  employed  by  defendant  as  detec- 
tive. Its  single  purpose  was  to  create  prej- 
udice against  defendant.  The  girl  was  not 
a  witness  in  case;  hence,  if  for  no  other 
reason,  question  was  entirely  incompetent 
as  bearing  in  any  way  upon  her  credibility. 
It  was  an  indirect  attack  upon  honesty  and 
integrity  of  defendant  and  his  case,  and 
wholly  unauthorized  by  any  principle  of 
law. — Pyle  v.  Piercy,  122  Cal.  383,  386,  55 
Pac.  141.  See  Donelly  v.  Curran,  54  Cal. 
282. 

75.  Reputation— -Time   of    knowledge. — It 

is  a  question  for  the  court  to  determine 
whether  or  not  general  reputation  in  a 
place  of  former  residence  is  too  remote  in 
point  of  time  to  be  allowed  In  evidence. — 
People  v.  Cord,  167  Cal.  562,  672,  108  Pac. 
511. 
See,  also,  pars.   46,  47,   this  note. 

Aa  to  good  character  of  co-respondent  In 
divorce   proceeding;*,  see  par.   48,  this  note. 

76.  Reputation  for  truth,  honesty,  and 
Integrity. — Witness  may  be  impeached  by 
evidence  of  general  bad  reputation  for  ve- 
racity.— People  v.  McLane,  60  Cal.  412,  413. 


Aa  to  competency  of  wltneaa  to  testify  f 
character  of  another  wltneaa  for  truth  and 
veracity,  see  notes  17  Am.  Dec  76,  79  Am. 
Dec.   327,  86  Am.  Dec.   668. 

Aa  to  evidence  of  general  reputation  far 
truth  and  veracity,  see  notes  15  Am.  Dec 
100,  17  Am.  Dec.  76,  77;  note  82  Am.  St. 
Rep.  26;  Abbott's  Trial  Brief  (Civil  Jury 
Trials,    2d   ed.),   pp.   194-199. 

Aa  to  laying  foundation  by  ahowffaa;  com- 
petency of  Impeaching  wltneaa,  see  pars.  16, 
63,  this  note,  and  note  82  Am.  St.  Rep.  26,  27. 


77.  Same— Common-law     rule     m 

code. — Provisions  of  above  section  of  code 
as  to  reputation  for  truth,  etc..  is  but  dec- 
laration of  common-law  rule. — People  v, 
Markham,  64  Cal.  157,  163,  30  Pac.  620. 

78.  Same— Exclueloa  of  impeachlnsj  evi- 
dence not  prejudicial,  when. — Refusal  to  ad- 
mit evidence  offered  by  defendant  tending 
to  show  bad  reputation  of  witness  for 
prosecution  is  not  prejudicial  error  where 
facts  thus  sought  to  be  shown  are  neces- 
sary inference  of  facts  testified  to  by  such 
witness.— People  v.  Reed,  48  Cal.  553,  5*4. 

7».  Same  Form  of  answer. — Question 
asked  of  Impeaching  witness,  "whether  he 
knew  the  general  reputation  of  the  prose- 
cuting witness,  M.,  in  community  where  he 
lived,  for  truth,  honesty,  and  veracity/' 
should,  technically,  be  answered  directly 
"yes"  or  •'no";  still  the  answer  "that  he 
only  knew  from  what  he  had  heard  people 
generally  say  of  him,"  Is  such  in  effect.— 
People  v.  Webster,  89  Cal.  672,  574,  26  Pac 
1080. 

80.  Same— Form    of    uueetlon. — There    is 

no  rigid,  inflexible  rule  to  be  followed  by 
counsel  In  the  form  of  questions  to  be  ad- 
dressed to  witnesses  when  testifying  to 
general  reputation  as  bearing  upon  question 
of  veracity.  And  any  deviation  from  gen- 
eral course  to  be  followed  as  marked  out 
by  decisions  of  supreme  court  will  not  be 
held  reversible  error  unless  those  devia- 
tions have  resulted  in  some  injustice  to 
defendant.— People  v.  Roberts,  122  Cal  377 
378,   55  Pac.  137. 

Aa   to   proper   form   of  Interrogatla*;.  see 

notes  73  Am.  Dec.  771-773;  82  Am.  St.  Rep.  26. 

81.  The  usual  formula  employed  in  ex- 
amining an  impeaching  witness,  "Do  you 
know  the  general  reputation  of  defendant 
for  truth,  honesty,  and  integrity?"  etc.,  is 
unobjectionable;  and  mere  omission  of  the 
word  "general"  in  putting  question,  where 
whole  manner  of  inquiry  and  character  of 
questions  asked  evinces  as  clearly  to  wit- 
ness on  stand  and  jury  that  it  is  general 
reputation  of  impeached  witness  that  is 
being  sought,  as  though  that  fact  were  ex- 
pressed in  exact  terms,  is  not  objectionable, 
and  ruling  of  court  rejecting  objection  to 
such  question  is  not  error,  especially  where 
objection  made  did  not  direct  attention  of 
Judge  specifically  to  vice  in  form  of  ques- 
tion.— People  v.  Hickman,  113  Cal.  80,  87,  8& 
45   Pac.   175. 
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82.  Sumo  —  Same  —  Disjunctive  form.  — 
Where  preliminary  question  asked  witness 
is  in  disjunctive  form,  as  follows:  "Are  you 
acquainted  with  his  general  reputation  in 
the  community  where  he  lives  for  truth, 
honesty,  or  integrity?"  and  appellant  has 
had  ample  opportunity  upon  cross-examina- 
tion to  find  out  what  qualities  or  character- 
istics witness  was  testifying  about,  such 
irregularity  in  form  of  question  can  not 
be  considered  prejudicial. — People  v.  Ryan, 
108  Cal.   581,   685,  41   Pac.   451. 

83.  Same— Number  of  Impeaching;  wit- 
nesses may  be  limited. — It  is  not  an  abuse 
of  discretion  for  court  to  limit  defendant 
to  eight  witnesses  on  question  of  credi- 
bility of  witness  for  prosecution,  when 
prosecution  introduced  no  evidence  to  sus- 
tain such  witness. — People  v.  Murray,  41 
Cal.  66.  67. 

See,  ante,  8  2044  and  note  par.  21. 

As  to  limiting-  number  of  Impeaching  wit- 
nesses, see  note  78  Am.  Dec.  775. 


84.  Same— Scope  of  Inquiry* — Former 
rule  restricting  inquiry  as  to  general  char- 
acter of  witness  to  reputation  for  truth  and 
veracity  was  changed  by  legislature  by 
Stats.   1877-8,   p.   193,   which   was   later   em- 

t  bodied  in  above  section  and  section  1847, 
ante,  since  which  time  general  character 
for  truth,  honesty,  and  Integrity  of  wit- 
ness may  be  inquired  into. — Heath  v.  Scott, 
65  Cal.  548,  551,  4  Pac.  557. 

85.  Prior  to  adoption  of  code  it  was 
settled  rule  that  entire  moral  character  of 
witness  in  estimation  of  society  was  not 
subject  to  inquiry,  but  that  such  inquiry 
was  restricted  to  his  reputation  for  truth 
and  veracity. — People  v.  Yslas,  27  Cal.  631, 
634. 


Same  Same— Confined  to  general 
reputation. — The  Inquiry  is  to  be  confined 
to  general  reputation  of  witness. — People 
v.  Hickman,  113  Cal.  80,  86,  87,  45  Pac. 
175;  Wise  v.  Wakefield,  118  Cal.  107,  110, 
50   Pac.   310. 

87.  Evidence,  to  be  competent,  must  be 
as  to  witness'  general  reputation  in  com- 
munity in  which  he  resides;  that  Is  to  say, 
to  Impeach  him,  when  inquiry  is  as  to  his 
reputation  for  truth,  he  must  have  reached 
eminence  of  notoriety  as  a  liar. — People  v. 
Markham,  64  CaL  157,  163,  30  Pac.  620. 

88.  Sasae  Same— Same  —  In  community 
where  witness  resides. — Impeaching  evi- 
dence must  be  confined  to  general  reputa- 
tion of  impeached  witness  for  truth,  etc.,  in 
community  where  he  resides.  —  Wise  v. 
Wakefield,  118  Cal.  107,  110,  60  Pac.  310. 

89.  Attack  must  be  on  witness*  reputa- 
tion amongst  his  neighbors,  whether  they 
know  him  personally  or  not.  or  amongst 
those  who  have  had  opportunities  of  ascer- 
taining his  reputation  as  generally  esti- 
mated. Answer  which  goes  only  as  to 
his  reputation  among  police  officers  of 
city  is  incompetent. — People  v.  Markham, 
64    Cal.   157,   163,   30   Pac.   620. 


90.  A  witness  called  for  purpose  of  im- 
peaching another  ought  ordinarily  to  come 
from  neighborhood  of  person  whose  char- 
acter is  called  in  question,  but  if  witness 
haB  any  knowledge  at  all,  he  is  entitled  to 
speak,  and  it  is  for  jury  to  determine  value 
of  his  testimony;  quality  or  quantity  of 
such  knowledge  is  not  a  matter  for  court. 
—Heath  v.  ScotJ,  65  Cal.  648,  551,  4  Pac. 
557. 

Aa  to  Inquiry  being  confined  to  commu- 
nity   In    which    Impeached    witness    resides, 

see  note  82  Am.  St.  Rep.  83. 


91.  Same— Same— Honesty  of  witness 
may  be  questioned. — Defendant  in  criminal 
cause  who  testified  in  his  own  behalf  was 
impeached  as  to  his  general  reputation  for 
truth,  honesty,  and  integrity  in  commu- 
nity where  he  lived.  His  counsel  objected 
to  question  relating  to  his  honesty,  con- 
ceding that  truth  and  veracity  of  defend- 
ant were  proper  subjects  of  inquiry  but  that 
other  traits  were  not  properly  in  issue, 
citing  case  of  State  v.  Marks,  16  Utah  204, 
51  Pac.  1089.  The  supreme  court  of  this 
state  held  that  such  examination  was 
proper  under  express  provision  of  above 
section  and  under  prior  decisions  of  court 
of  this  state. — People  v.  Prather,  120  Cal. 
660,    666,    53    Pac.    259. 

See  pars.  84,  85,   this  note. 

92.  Trial  court  limited  inquiry  to  gen- 
eral reputation  for  truth  and  veracity,  ap- 
pellant claiming  also  right  to  inquire  as 
to  witness'  general  reputation  for  honesty. 
The  supreme  court  held  that  examination 
should  include  latter,  but  that  under  facts 
of  case  there  was  no  prejudice  to  de- 
fendant.— People  v.  Silva,  121  Cal.  668,  669, 
54   Pac.   146. 

03.  Same— Impeaching  wltneaa  can  not 
testify  aa  to  ala  personal  knowledge  of 
character  of  a  witness.  He  can  testify  only 
as  to  general  reputation. — People  v.  Web- 
ster. 89  Cal.  572,  574,  26  Pac.  1080;  People 
v.   Ward,   134  Cal.   301,   309,   66  Pac.   372. 

94.  Where  testimony  of  impeaching  wit- 
ness is  that  he  had  known  witness  about 
twenty-seven  years  and  knew  his  reputa- 
tion for  truth,  honesty,  and  integrity,  and 
that  it  was  good,  and  that  he  would  believe 
him  on  oath,  such  evidence  should  not  be 
stricken  out  because  on  cross-examination 
he  states  that  he  had  never  heard  wit- 
ness' reputation  discussed,  nor  talked  with 
any  one  about  it. — First  Nat.  Bank  of 
Oakland  v.  Wolff,  79  Cal.  69,  72,  73,  21  Pac. 
551,  748. 

95.  Same— Same  Question.  "Would  you 
believe    him    under   oath?"   proper,    when. — 

It  has  been  often  held  proper,  after  wit- 
ness has  testified  that  he  knows  general 
reputation  of  witness  sought  to  be  im- 
peached for  truth  and  veracity,  and  that 
it  is  bad,  to  ask  him  whether  from  his 
knowledge  of  such  reputation  he  would 
believe  witness  under  oath.  But  it  is  not 
essential  to  successful  impeachment  of  wit- 
ness  that  impeaching   witness  should  state 
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that  he  would  not  believe  him  under  oath. 
This  would  be  wholly  substituting  judgment 
of  impeaching  witness  for  judgment  of  jury 
upon  issue  as  to  veracity  of  witness  sought 
to  be  impeached,  and  opinions  of  witnesses 
are  found  in  practice  to  be  far  from  uniform 
in  such  cases.  When  evidence  of  this  kind 
is  introduced,  jury  are  entitled  to  consider 
whole  testimony  and  determine  question 
of  veracity  for  themselves  without  being 
bound  by  opinions  of  impeaching  witnesses. 
— People  v.  Tyler,  86  Cal.  553,  555,  556. 

96.  On  questions  impeaching  witnesses  as 
to  general  reputation  for  truth,  etc.,  of  im- 
peached witness,  it  is  competent  to  inquire 
if  they  would  believe  him  under  oath. — 
Stevens  v.  Irwin,  12  Cal.  306,  SOS,  Wise.  v. 
Wakefield.  118  Cal.  107,  110,  111,  50  Pac. 
310. 

97.  WltnesB  can  not  be  asked:  "From 
what  you  know  of  his  reputation,  and  what 
you  know  of  him,  would  you  believe  him 
under  oath  In  matter  in  which  he  is  inter- 
ested?" Assuming  that  question  is  in  other 
respects  proper,  it  is  clear  that,  In  so  far 
as  it  authorizes  witness  under  examination 
to  base  belief  on  his  personal  knowledge, 
as  distinguished  from  general  reputation, 
question  is  Improper. — People  v.  Methvin, 
53  Cal.  68,  69. 

98.  If  no  objection  be  Interposed  to  ques- 
tion asked  witness,  "From  what  you  know 
of  him,  would  you  believe  him  under  oath?" 
asking  ofvsuch  question  can  not  be  as- 
signed as  error. — People  v.  Ramirex,  56  Cal. 
633,  638. 

As  to  asking  whether  witness  Is  entitled 
to  belief  wilder  oath,  see  note  39  Am.  Dec. 
530;  73  Am.  Dec.  772,  774;  82  Am.  St.  Rep.  29. 

90.  Same — Right  to  Impeach  reputation 
precluded*  how. — A  party  will  preclude  him- 
self from  Impeaching  general  reputation  of 
witness  of  an  adverse  party  if  after  exami- 
nation of  such  witness  on  behalf  of  adverse 
party  he  places  such  witness  upon  stand  In 
his  own  behalf  and  examines  him  as  his 
own  witness;  but  objection  to  such  impeach- 
ment must  specifically  state  grounds  of 
such  objection  so  as  to  be  apparent  to 
court,  or  it  will  be  waived;  It  Is  not  suffi- 
cient merely  to  object  that  testimony  is 
irrelevant,  incompetent,  and  immaterial.  In 
general  sense  it  is  competent  evidence  and 
is  only  incompetent  because  of  fact  that 
defendant  had  made  impeached  witness  his 
own.— Wise  v.  Wakefield,  118  Cal.  107,  110, 
50  Pac.  310. 

100.  Same— Single  act  does  not  prove 
character. — The  rule  is  uniform  that  general 
character  can  not  be  proved  by  single  act. 
— Rea  v.  Wood,  105  Cal.  314,  319,  38  Pac. 
899. 

101.  Reversal  for  exclusion  of  Impeach- 
ing evidence. — Error,  if  any,  in  excluding 
evidence  that  witness  for  prosecution  is 
prostitute  is  not  ground  for  reversal  where 
evidence  of  witness  herself  clearly  discloses 
such  fact. — People  v.  Barnes,  48  Cal.  661, 
552. 


10a.     Reversal  for  Improper 

— Impeachment  of  witness  who  has  testified 
to  nothing  favorable  to  party  calling  him 
can  work  him  no  Injury,  and  fact  that  im- 
peachment was  upon  immaterial  matter 
Is  not  cause  for  reversal  of  Judgment. — 
People  v.  Murray,  85  Cal.  350,  357,  24  Pac 
666. 

See,  post,   8  2052  and  note  pars.  74-78. 

103.  A  question  asked  of  witness  for  de- 
fendant by  prosecuting  attorney,  for  pur- 
pose of  degrading  or  impeaching  him. 
whether  at  time  of  homicide  he  was  living 
with  woman  who  was  not  his  wife,  is  clearly 
prejudicially  objectionable  and  under  almost 
any  circumstances  such  error  would  demand 
reversal  of  judgment  against  defendant;  but 
if  other  evidence  of  same  general  tenor  be 
introduced  upon  part  of  defendant  such 
error  can  not  be  held  to  have  been  preju- 
dicial.—People  v.  Clarke,  130  Cal.  642,  646. 
647,  63  Pac.  138. 


104.  Sustaining    character   of    witness. — 

Proof  that  witness  had  been  convicted  of 
felony  is  assault  on  his  reputation  for 
truth,  honesty,  and  integrity.  Adverse  party 
may  sustain  character  of  such  witness  by 
evidence  of  his  good  character,  under  pro- 
visions of  section  v  2053,  post. — People  v.  • 
Amanacus,  50  Cal.  233,  234. 

As  to  sustaining  witness,  see,  post,  5  2052, 
note  pars.  121-126. 

105.  Statutory  mode  of  impeachment  ex- 
clusive.— Above  section  and  section  2052. 
post,  prescribes  method  of  impeaching  wit- 
nesses, and  they  can  be  impeached  in  no 
other  way  than  therein  provided. — People 
v.  Harlan,  133  Cal.  16,  20,  65  Pac.  9. 

106.  Witness  can  not  be  called  upon  to 
discredit  himself,  except  In  mode  prescribed 
by  statute.  He  can  not  be  asked  if  he  had 
not  been  impeached  as  a  witness  upon  trial 
of  cause  other  than  one  In  which  he  was 
then  testifying. — Cockrlll  v.  Hall,  76  Cal. 
192,  196,  18  Pac.  318. 


107.  Same  —  Immorality     of     witness. — 

Questions  on  cross-examination  tending  to 
show  general  Immorality  of  witness  or  spe- 
cific acts  of  immorality  should  never  be 
allowed  in  any  case  for  mere  purpose  of 
discrediting  or  Impeaching  witness,  nor 
can  immoral  character  of  witness  or  specific 
acts  of  immorality  be  shown  by  independ- 
ent evidence  for  purpose  of  impeaching 
witness. — People  v.  Harlan,  133  Cal.  16,  20, 
65   Pac.   9. 

See   pars.   59-69,   this   note. 

108.  Witness  can  not  be  asked  on  cross- 
examination  as  to  acts  which  go  to  show 
her  woman  "destitute  of  moral  qualities." — 
Barkly  v.  Copeland,  86  Cal.  483,  490,  25 
Pac.   1. 

109.  A  witness  for  defendant  was  asked 
by  prosecution  on  cross-examination,  "Are 
you  not  connected  with  the  gambling  house 
with  Ten  Tick?"  As  this  was  not  in  re- 
sponse   to    anything    called    out    on    direct 
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examination  and  was  Intended  for  purpose 
of  discrediting  witness  with  Jury  by  method 
unsanctioned  by  law,  it  was  held  errone- 
ous.— People  v.  Un  Dong,  106  Cal.  83,  88, 
39  Pac.  12. 

110.  In  prosecution  for  murder  one  wit- 
ness testified  that  she  was  wife  of  deceased, 
and  further  testified  as  to  her  manner  of 
life,  habits,  etc.  The  defense  attempted  to 
prove  that  she  had  been  an  inmate  of  house 
of  prostitution.  The  evidence  was  inad- 
missible. Such  matters  are  entirely  collat- 
eral, and  her  veracity  could  not  be  im- 
peached in  that  way. — People  v.  Chin  Hane, 
108  Cal.  597,  606,  41   Pac.  697. 

111.  An  important  witness  for  defendant 
was  on  cross-examination  and  under  ob- 
jection forced  to  say  that  she  had  been 
living  with  her  husband  prior  to  their  mar- 
riage. The  evidence  was  not  cross-exami- 
nation. The  supreme  court  held  that  wit- 
ness could  not  be  impeached  in  this  way; 
that  such  evidence  tended  strongly  to  dis- 
credit witness  and  error  committed  in  its 
commission  .was  clearly  prejudicial. — Pyle 
v.  Piercy,   122  Cal.  888,   386,  55   Pac.  141. 

112.  In  probate  proceeding  appellants, 
claiming  to  be  widow  and  son  of  deceased, 
marriage  relied  upon  being  what  is  com- 
monly called  contract  marriage,  sought  dis- 
tribution of  estate  to  themselves.  During 
examination  of  father  of  alleged  widow,  he 
identified  a  book  called  "Was  He  to  Blame?" 
as  written  by  his  wife.  This  book  was 
highly  immoral  and  was  introduced  in  evi- 
dence under  objection.  This  evidence  was 
thereafter  followed  by  respondent's  evi- 
dence that  daughter  had  read  the  book, 
and  also  additional  evidence  that  it  had 
been  subsequently  suppressed  by  Society 
for  Prevention  of  Vice.  As  evidence  tend- 
ing to  besmirch  character  of  author,  and 
also  that  of  daughter,  and  weakening  their 
credibility  as. witnesses — the  two  most  im- 
portant witnesses  to  the  fact  of  marriage — 
these  facts  were  well  calculated  to  serve 
that  end.  But  the  supreme  court  held  that 
book  was  separate,  distinct,  Independent 
piece  of  evidence,  and  therefore  inadmis- 
sible, and  that  its  admission  was  prejudicial 
error. — Estate  of  James,  124  Cal.  653,  656, 
657,   662,   57   Pac.   578.   1008. 

113.  Witness  for  defendant  should  not 
be  asked  whether  at  time  of  homicide 
charged  against  defendant  he  was  living 
with  woman  who  was  not  his  wife. — People 
v.  Clarke,  130  Cal.  642.  646,  63  Pac.  138. 

As  to  evidence  of  general  moral  character 

see  note  17  Am.  Dec.  77;  46  Am.  Dec.  230; 
86  Am.  Dec.  668;  82  Am.  St.  Rep.  29;  Ab- 
botts Trial  Brief  (Civil  Jury  Trials,  2d  ed.), 
pp.   194-199. 

114.  Same— Same— Independent,  specific 
acta  of  Immorality  may  not  be  affirmatively 
shown  to  impeach  fitness.  It  has  been 
declared  by  court  in  this  state  that  such 
sets  may   not   even   be   shown   upon  cross- 


examination  of  witness  himself;  and  even 
those  cases  which  go  to  length  of  holding 
that  such  examination  of  witness  may  be 
gone  into  on  cross-examination  still  declare 
that  answer  of  witness  is  final  and  its 
truthfulness  beyond  all  attack  by  independ- 
ent evidence. — Estate  of  James,  124  Cal. 
653,  657,  57  Pac.  578,  1008. 

115.  Same— Inslnua  ting  questions  not 
permissible* — Prosecuting  attorney  must  not 
by  asking  improper  questions  for  purpose 
of  Impeaching  and  degrading  witness  thus 
insinuate  damaging  charges  against  witness 
which  by  rules  of  evidence  neither  witness 
nor  party  can  rebut  save  by  denials  of  wit- 
ness whose  credibility  Is  affected  by  insin- 
uations.— People  v.  Crandall,  125  Cal.  129, 
134,   57   Pac.   786. 

116.  Defendant  having  testified  that  he 
stopped  at  certain  lodging-house  was  asked 
by  district  attorney:  "Did  you  pay  you  rent 
there?"  Trial  court  did  not  permit  question 
to  be  answered,  but  defendant  assigned 
mere  asking  of  it  as  error.  It  was  held 
that  even  if  improper,  mere  asking  would 
not  warrant,  reversal  of  Judgment;  that  it 
was  not  within  principle  of  those  cases 
where  it  has  been  held  that  numerous  repe- 
tition of  questions  clearly  improper  and 
evidently  done  for  purpose  of  taking  an 
unfair  advantage,  will  warrant  a  new  trial. 
— People  v.  Paterson,  124  Cal.  102,  104,  51 
Pac.  882. 

117.  Error  in  permitting  improper  ques- 
tion, one  which  insinuates  immorality  of 
witness  and  affirmative  answer  to  which 
would  tend  to  degrade  her  before  Jury,  is 
not  available  on  appeal  where  witness  was 
not  required  to  and  did  not  answer  ques- 
tion, and  ruling  resulted  in  no  injury.— 
Sharon  v.  Sharon,  79  Cal.  633,  673,  22  Pac. 
26.    131. 

118.  Same— Memory  of  a  witness  not  af- 
fected by  mental  derangement  is  not  to  be 
impeached  by  other  witnesses  in  order  to 
disparage  his  testimony;  it  must  be  done 
by  cross-examination. — Ah  Tong  v.  Earle 
Fruit   Co.,   112  Cal.  679.   680,   45   Pac.   7. 

As  to  memory  of  witness,  see  notes  35 
Am.  Rep.  291;  82  Am.  St.  Rep.  25. 

119.  Same— Religions  belief  of  witness. — 

Witness  can  not  be  impeached  by  showing 
that  he  is  person   who  entertains  no  relig- 
ious  belief. — People   v.   Copsey,  71   Cal.   548, 
550.  12  Pac.  721. 
See,  ante,  8  1879  and  note. 

As  to  want  of  religions  belief,  see  note  17 
Am.  Dec.  77. 

12©.  Witness  ean  not  be  called  upon  to 
discredit  blmself  by  asking  him  whether  he 
had  not  been  impeached  as  a  witness  upon 
trial  of  cause  other  than  one  in  which  he 
was  then  testifying.  Such  method  of  im- 
peachment is  not  authorized  by  code. — 
Cockrill  v.  Hall,  76  Cal.  192,  196,  18  Pac.  318. 
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§  2052.     SAME.    [BY  EVIDENCE  OF  DECLARATIONS.]    A  witness  may 

also  be  impeached  by  evidence  that  he  has  made,  at  other  times,  statements 
inconsistent  with  his  present  testimony;  but  before  this  can  be  done  the  state- 
ments must  be  related  to  him,  with  the  circumstances  of  times,  places,  and 
persons  present,  and  he  must  be  asked  whether  he  made  such  statements,  and 
if  so,  allowed  to  explain  them.  If  the  statements  be  in  writing,  they  must  be 
shown  to  the  witness  before  any  question  is  put  to  him  concerning  them. 

History:    Enacted  March  11,  1872. 


IMPEACHING  WITNESS— EVIDENCE  OF 
DECLARATIONS,  ETC. 

1.  Admissibility     of    impeaching     evi- 

dence— Questions  asked  on  cross- 
examination. 

2.  Construction    of    section  —  As   an- 

nouncing common  order. 

3.  Same  —  Mere  failure  of  witness  to 

give  favorable  testimony. 

4.  Contradictory    statements  —  Cross- 

examination  to  show. 

5.  Criminal     prosecutions  —  Ordinary 

rules  for  testing  the  truth. 

6.  Declarations  on  former  examination 

— Redirect  examination. 

7.  Depositions — Reading  from. 

8- 10.  Examination  of  impeaching  witness. 

11.  Same — Fixing  date  of  conversation. 

12.  Same  —  Objections     to     testimony 

should  not  precede  questions. 

13- 16.  Explanation  of  statements. 

17, 18.  Same — Affidavit  may  be  explained. 

19.  Same — Character  of  defendant  may 

be  incidentally  attacked  by. 

20.  Same — Declarations  of  hostility. 

21.  Same  —  Declaration    of    untruth    of 

former  statements  is  explanation. 

22.  Same — Deposition  may  be  explained. 

23.  Same  —  Whole  conversation  may  be 

related. 

24-  30.  Foundation  for  impeachment. 

31.  Same — Admission  of  party  admissi- 

ble without. 

32.  Same — Answer  conclusive  when  foun- 

dation not  laid. 

33-  35.  Same — Attention   of   witness  should 
first  be  called  to  statements. 

36.  Same — Attention  of  witness  should 
be  called  to  the  surrounding  cir- 
cumstances. 

•  37-  40.  Same — Same — Time,  place,  and  per- 
sons present. 

41,42.  Same — Same  —  Variance  as  to  time 
has  been  held  immaterial. 

43.  Same — Bad  faith  in  asking  damag- 

ing questions. 

44.  Same — Declaration  of  hostility. 

45.  Same — Dying    declarations,    founda- 

tion to  impeach,  unnecessary. 

46,  47.  Same — Evidence  inadmissible  unless 
foundation  laid. 


48.  Same — False  answer  is  perjury,  al- 
though foundation  not  laid. 

49,  50.  Same — Objections  to  insufficiency  of 
questions  asked  in  laying  founda- 
tion. 

51, 52.  Impeaching  own  witness — Failure  of 
witness  to  give  expected  testimony 
—  Impeachment  —  Evidence  going 
to  show  knowledge. 

53.  Same — As  to  procedure. 

54.  Same  —  Same  —  By   contradictory 

statement  at  preliminary  exami- 
nation. 

55,56.  Same — Same — Declarations  showing 
hostility. 

57-62.  Same — Same  —  Foundation  most  be 
laid. 

63.  Same — Inconsistent  statements. 

64.  Same — Where  testimony  of  impeach- 

ing witness  is  hearsay. 

65.  Inconsistent     statements  —  Impeach- 

ment by. 

66-68.  Laying  foundation  for  —  Necessity 
of. 

69-  71.  Manner  of  impeachment  —  In  gen- 
eral 

72,  73.  New  trial — To  contradict  witness — 
Not  warranted. 

74-  79.  Reversal  of  judgment  —  For  erro- 
neous impeachment. 

80.  Same — For  denial  of   right   of  im- 

peachment. 

81.  State's   witness   failing   to   identify 

accused  —  Questioning  regarding 
testimony  at  preliminary  examina- 
tion. 

82-  88.  Statements  inconsistent  with  present 
testimony. 

89.  Same — Admissions. 

90.  Same — Same — Admissions    and   con- 

tradictory statements  of  party 
distinguished. 

91-  94.  Same — Declarations  of  hostility. 

95-  99.  Same — Former  testimony. 

100- 104.  Same — Must  be  directly  contradict- 
ory. 

105.  Same — Statements  admitted  may  not 

be  proved. 

106.  Same — Statements  inconsistent  with 

dying  declarations. 

107- 109.  Same  —  Unavailable  evidence  —  Col- 
lateral matter. 
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110.  Same  —  Same  —  Evidence   of   state- 

ments made  by  a  third  person. 

111.  Same — Same — Hearsay  testimony. 

112.  Same — Same — Immaterial  matter. 

113- 116.  Same — Same — Irrelevant  matter. 

117, 118.  Same  —  Same  —  Matter  outside  sub- 
ject of  direct  examination. 

119, 120.  Same — Same  —  Privileged   communi- 
cations. 

121- 124.  Sustaining  witness — By  evidence  of 
prior  similar  statements. 

125.  Same — Inadmissible  to  prove  truth- 

ful character. 

126.  Same — Order  of  proof. 

127.  Witness  may  be  impeached — By  evi- 

dence that  he  has  made  at  other 
times  statements  inconsistent. 

128-130.  Same — Defendant  in  criminal  cause 
may  be  impeached. 

131.  Same  —  Deposition    may    be    im- 

peached. 

132.  Same  —  Same  —  Subsequent  state- 

ments inadmissible,  when. 

133, 134.  Same — Favorable   witness   may   not 
be  contradicted. 

135- 137.  Written    statement  —  Identified    by 
witness. 

138.  Same — Affidavits. 

139.  Same — Answer. 

140.  Same — Complaint 

141- 146.  Same — Deposition  of  party. 

147.  Same— Same — Contradictory  portion 

only  should  be  read. 

148.  Same — Letters  of  witness. 

149.  Same  —  Memorandum   furnished   by 

garnishee. 

150.  Same — Method  of  introducing  writ- 

ing. 

151.  Same — Must  be  shown  to  witness. 

152.  Same  —  Same  —  Testimony  before 

magistrate    presumed    to    be    in 
writing. 

153, 154.  Same  —  Same  —  Witness    may   have 
statements  read  to  him. 

See,  ante,  88  2049  and  2051  and  notes;  and, 
post,   8  2053  and  note. 

1.  Admissibility  of  Impeaching-  evidence 
—Question*  asked  on  cross-examination  for 

purpose  of  laying*  foundation  to  contradict 
statements  made  by  witness  in  his  examina- 
tion In  chief  In  regard  to  material  matters 
are  admissible,  as  are  also  questions  asked 
of  impeaching-  witness  for  purpose  of  show- 
ing such  contradictory  statements. — West- 
ern Union  Oil  Co.  v.  Newlove,  145  Cal.  772, 
775.   79  Pac.  542. 

2.  Construction  of  section-— As  announc- 
ing- common  role. — Above  section  enunci- 
ates rule  as  it  previously  existed  in  this 
state  and  most  states  of  Union. — People  v. 
Bosquet,  116  Cal.  75.   79,  80,   47  Pac.   879. 

3.  Same— Mere  failure  of  a  witness  to 
give  favorable  testimony  for  the  party  pro- 


ducing him  does  not  entitle  such  party  to 
prove  that  he  has  made  contrary  statements 
elsewhere. — People  v.  Cook,  148  Cal.  845,  83 
Pac.  43. 

4.  Contradictory  statements  —  Cross-ex- 
amination to  show  contradictory  statements 
at  the  preliminary  examination  is  proper, 
thought  not  strictly  impeachment  requiring 
proper  foundation  of  time,  place,  circum- 
stances, persons  present,  etc. — People  v. 
Jones,  160  Cal.  365,  117  Pac.  176. 

See  par.  54,  this  note. 

5.  Criminal  prosecutions— Ordinary  rules 
for  testing  the  truth  of  his  statements  ap- 
plies to  the  cross-examination  of  the  de- 
fendant in  a  criminal  case  the  same  as  to 
any  other  witness. — People  v.  Hutchings,  8 
Cal.  App.  550,  656,  97  Pac.  325. 

6.  Declarations  on  former  examination — 
Redirect  examination*  —  In  a  prosecution 
charging  murder  an  officer  testified  that  on 
the  night  of  the  shooting  he  saw  near  the 
scene  of  the  homicide  a  named  person,  and 
when  his  attention  was  called  to  the  tes- 
timony at  the  preliminary  examination  to 
the  effect  that  he  did  not  see  the  named 
person  at  the  time  and  that  he  first  saw 
him  the  next  day,  it  was  not  error  to  permit 
such  officer,  on  re-examination,  to  explain 
his  former  testimony  by  stating  that  he 
did  not  talk  to  such  person  on  the  night 
of  the  homicide;  it  being  always  permis- 
sible to  make  an  explanation  but  the 
force  or  effect  of  the  explanation  is,  of 
course,  for  the  jury,  under  the  provisions 
of  the  above  section. — People  v.  Ah  Wing, 
35  Cal.  App.  218,  169  Pac.  402. 

As  to  former  testimony,  see  pars.  95-99, 
this  note. 

7.  Depositions  —  ReadJna;  from.  —  Fact 
that  testimony  is  read  from  depositions 
taken  at  preliminary  examination  does  not 
dispense  with  the  requirement  of  above  sec- 
tion for  the  impeachment  of  a  witness. — 
People  v.  Garnett,  9  Cal.  App.  194,  203,  98 
Pac.  247. 

As    to    deposition    identified    by    witness, 

see  pars.  141-146,  this  note. 

8.  Examination  of  Impeaching  witness. — 

Proper  course  when  impeaching  witness  Is 
produced  Is  to  ask  him  direct  question. 
"Did  the  party  make  such  statement  at 
time  and  place  mentioned?" — People  v.  No- 
nella,  99  Cal.  333,  335,  33  Pac.  1097. 

9.  Where,  for  purpose  of  laying  founda- 
tion for  contradicting  witness,  he  is,  on 
cross-examination,  asked  if  he  had  not  made 

.  certain  specified  statements  when  giving 
his  testimony  at  former  trial  and  he  denies 
that  he  had  done  so,  impeaching  witness 
produced  to  testify  that  such  statements 
were  made  by  witness  may  be  asked  direct 
question  whether  such  specified  statements 
were  used  by  witness.  Such  method  of  ex- 
amination is  not  objectionable  as  being 
leading. — People  v.  Lee  Ah  Tute,  60  Cal. 
95,    96. 
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10.  The  same  question  should  be  pro- 
pounded to  impeaching  witness,  without 
addition  of  other  words,  as  those  asked 
witness  to  be  impeached.  But  in  case  where 
witness  sought  to  be  impeached  is  party 
in  interest,  rules  in  reference  to  admission 
of  evidence  should  not  be  too  rigidly  en- 
forced, especially  in  an  action  brought 
against  estate  of  deceased  person  which  Is 
not  technically  founded  on  claim  against 
such  estate,  and  where,  therefore,  plaintiff 
is  not  excluded  as  witness  in  his  own  be- 
half. Such  rules  are  designed  to  aid  in 
arriving  at  truth,  and  not  for  purpose  of 
suppressing  truth. — Bernardis  v.  Allen,  136 
Cal.  7,  9,  68  Pac.  110. 

11.  Same— Fixing  date  of  con  vernation. — 

It  has  been  held  that  where  Impeaching 
witness  could  not  recollect  the  date,  that 
it  was  sufficient  that  he  was  about  to  speak 
of  declaration  or  conversation  to  which 
attention  of  principal  witness  had  been 
called. — People  v.  Bosquet,  116  Cal.  75,  80, 
47  Pac.  879,  approving  doctrine  in  Lawler 
v.  McPheeters,  73  Ind.   577. 

12.  Same— Objection*  to  teatlmoay  should 
not  precede  questions.  —  Where  proper 
foundation  has  been  laid  by  calling  atten- 
tion of  witness  to  time,  place,  and  circum- 
stances of  alleged  statement,  and  impeaching 
witness  has  been  called  and  stated  that  she 
remembered  occasion,  it  is  improper  to  sus- 
tain an  objection  to  testimony  of  impeach- 
ing witness  before  any  further  questions 
are  asked.  It  can  not  be  assumed  in  advance 
that  question  to  be  asked  would  be  im- 
proper.— Valensin  v.  Valensin,  73  Cal.  106, 
109,  14  Pac.  397. 

13.  Explanation  of  abatement*. — Witness 
is  expressly  given  right  to  explain  former 
testimony  or  former  statements.  Statute 
states  only  an  elementary  rule. — Leonard 
v.  Kingsley,  50  Cal.  628,  630;  People  v. 
Lambert,  120  Cal.  170,  174,  62  Pac.  307; 
Sinkler  v.  Siljen,  136  Cal.  356,  360,  68  Pac. 
1024. 

A  a  to  right  of  explanation  on  croaa-exam- 
i nation  or  redirect  examination,  see,  ante, 
§  2048  and  note  pars.  52,  63;  8  2050  and  note 
pars.  14-16;  notes  73  Am.  Dec.  762,  763,  766; 
82  Am.  St.  Rep.  41. 

A  a  to  right  to  explain  matter*  elicited  on 
croaa-examlnatlon,  see,  ante,  §  2048  and 
note  pars.  52,  63. 

14.  Witness  may  make  explanation  on 
redirect  examination. — People  v.  Lambert, 
120  Cal.  170,  174,  52  Pac.  307;  People  v. 
Glover,   141  Cal.  233,  244,  74  Pac.  745. 

15.  Where,  to  contradict  testimony  of 
prosecutrix,  a  child  of  eleven  years,  defense 
reads  her  testimony  given  before  commit- 
ting magistrate,  in  which  it  is  claimed  she 
has  made  statements  inconsistent  with  her 
evidence  on  trial,  it  is  permissible  for  pros- 
ecution to  recall  witness  to  ask  her  to  ex- 
plain discrepancy. — People  v.  Wessel,  98  Cal. 
352-354,  33  Pac.  216. 


16.  It  is  reversible  error  to  refuse  wit- 
ness right  of  explanation. — People  v.  Lam- 
bert, 120  CaL  170,  174,  52  Pac.  307. 

17.  Same— Aflldavlt  may   *e  explained. — 

Affidavit  Introduced  on  cross-examination 
for  purpose  of  contradicting  witness  may 
be  explained;  and  in  giving  explanation 
witness  may  state  circumstances  under 
which  it  was  made,  conversation  had  about 
it  while  it  was  being  prepared  and  signed, 
and  every  matter  which  occurred  in  relation 
to  and  in  connection  with  affidavit. — People 
v.  Smallman.  55  Cal.   185,   189. 

18.  But  affidavits  referred  to  in  prin- 
cipal affidavit  are,  it  seems,  not  admissible. 
— People  v.  Samonset,  97  Cal.  448,  452,  32 
Pac.  520. 

19.  Same  Character  of  defendant  may 
be    Incidentally   attacked   by. — A    defendant 

.charged  with  crime  of  murder  has  right  to 
impeach  a  witness  for  prosecution  by  prov- 
ing contradictory  statements  made  at  the 
inquest,  but  state  has  an  equal  right  to  ask, 
and  witness  to  give,  his  explanation,  and 
if  explanation  incidentally  involves  an  at- 
tack upon  character  of  defendant,  he  can 
not  complain.  It  was  so  held  where  the 
witness  had  testified  at  inquest  that  ac 
time  of  shooting  he  was  sitting  on  his 
horse,  drunk  and  asleep,  and  that  in  fact 
he  did  not  see  the  shooting,  but  at  trial  of 
cause  he  testified  as  to  seeing  defendant 
shoot  deceased  and  was  permitted  to  ex- 
plain that  the  reason  why  he  had  given  such 
testimony  at  the  Inquest  was  that,  knowing 
character  of  defendant  and  his  brother,  he 
was  afraid  at  inquest  to  testify  against 
them. — People  v.  Smith,  134  Cal.  453,  456,  66 
Pac.  669. 

20.  Same  —   Declarations   of  hostility. — 

Same  principle  which  assures  witness  priv- 
ilege of  explanation  when  contradictory 
declarations  are  offered  applies  to  assure 
him  to  right  of  explanation  when  declara- 
tions of  hostility  are  sought  to  be  intro- 
duced. In  effect,  it  is  attempted  to  be 
shown  that  witness  has  asserted,  directly 
or  impliedly,  something  different  from  his 
present  testimony;  that  whereas  he  pro- 
fesses or  holds  himself  out  to  be  an  indif- 
ferent and  impartial  witness,  testifying 
without  prejudice  or  ieeling,  yet,  really  and 
in  fact,  he  is  a  prejudiced  witness  whose 
passions  color  his  testimony.  There  is  no 
distinction  between  admitting  declarations 
of  hostility  of  witness  by  way  of  impairing 
force  of  his  testimony,  and  admitting  con- 
tradictory statements  for  same  purpose,  so 
far  as  this  rule  is  concerned. — Baker  v. 
Joseph,  16  Cal.  173,  177;  Silvey  v.  Hodgdon. 
48  Cal.  185,  187,  189;  People  v.  Jenkins.  56 
Cal.  4,  6. 

21.  Same   —    Declaration    of    untruth    of 
former     atatemente     la     explanation.  —  On 

cross-examination  counsel  for  defendant 
confronted  witness  with  statement  made 
Immediately  after  homicide  contradictory  to 
her  statement  against  him  on  trial,  which 
previous  statement,  if  true,  was  exculpatory 
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of  defendant.  She  admitted  on  cross-exam- 
ination that  she  made  such  statement.  On 
redirect  examination,  over  defendant's  ob- 
jection, she  was  permitted  to  testify  that 
these  prior  statements  were  untrue.  It  was 
proper  to  admit  such  testimony,  as  she  had 
right  to  explain  her  former  statements,  and 
declaration  that  they  were  untrue  is  an 
explanation. — People  v.  Glover,  141  Cal.  233, 
244,  74  Pac.  745. 


22.     Same— Deposition   may  be  explained. 

— A  former  deposition  given  by  witness, 
when  introduced  for  purpose  of  impeach- 
ment, does  not  have  all  sanctity  of  Judg- 
ment, and  is  not  subject  to  like  rules  as  to 
its  conclusiveness.  Explanation  of  such 
deposition  is  not  varying  a  record. — People 
v.  Lambert,  120  Cal.  170,  174,  175,  52  Pac. 
307. 

28.  Same— Whole  conversation  may  be 
related. — Defendant,  in  a  prosecution  for 
murder,  was  sworn  as  witness  in  his  own 
behalf  and  grave  his  version  of  affair.  On 
cross-examination  he  was  asked  by  district 
attorney  if  he  had  not  made  certain  state- 
ments to  a  person  named  in  regard  to  the 
killing,  which  statements  involved,  appar- 
ently, most  material  admissions  against 
himself.  To  this  question  he  answered,  "I 
said  words  to  that  effect,  but  not  exactly 
in  that  way."  His  attorney  afterwards 
asked  him  to  state  whole  conversation  he 
had  at  that  time  connected  with  killing,  to 
which  question  an  objection  was  sustained. 
This  was  held  to  be  error,  as  he  was  clearly 
entitled  to  have  the  exact  words  constitut- 
ing admission  stated,  if  that  were  possible, 
and  also  to  give  in  evidence  whole  conver- 
sation relating  to  same  subject-matter. — 
People  v.  Murphy,  39  Cal.  52,  57. 

See,  ante,  8  2048  and  note  pars.  196-198. 

24.  Foundation    for    Impeachment. — It    is 

a  well-settled  rule  prevailing  in  this  court, 
in  English  courts,  and  in  those  of  nearly  all 
states  of  Union,  that  where  credibility  of 
witness  is  to  be  assailed  by  proof  of  some- 
thing he  may  have  said  elsewhere,  contra- 
dictory of  his  testimony  as  given,  witness 
must  first  be  inquired  of  concerning  it,  and 
time,  place,  and  person  involved  in  supposed 
contradiction  must  be  called  to  his  atten- 
tion. When  this  has  been  done,  foundation 
for  contradiction  of  witness  is  said,  in  legal 
parlance,  to  have  been  laid;  for  these  In- 
quiries are  necessary  "in  order  to  found  a 
contradiction,"  to  quote  language  of  Mr. 
Starkie;  and  of  course  when  there  has  been 
an  omission  to  do  this,  it  may  be  objected 
that  a  proper  foundation  has  not  been  laid. 
— People  v.  Devine,  44  Cal.  452,  457. 

As  to  laying  fonndatlon  for  impeaching 
witness,  see  pars.-  66-68,  this  note;  ante, 
}  2051,  note  pars.   16,  53. 

25.  In  order  that  witness  may  be  im- 
peached in  this  manner,  statute  demands 
that  attention  of  witness  should  be  drawn 
with  particularity  to  circumstances  sur- 
rounding making  of  statement,  and  his 
mind  directed  to  very  statement  itself,  and. 


If  in  writing,  such  writing  must  be  shown, 
to  witness.  Those  requirements  are  de- 
manded by  statute  in  order  that  all  light 
possible  may  be  cast  upon  scene,  so  that 
witness'  recollection  may  be  refreshed,  and 
his  answer  to  interrogatory  direct  and 
positive.  Such  being  fact,  proper  course 
when  impeaching  witness  is  produced  is  to 
ask  him  direct  question,  "Did  the  party 
make  such  statement  at  time  and  place 
mentioned?"  In  fairness  to  witness  to  be 
impeached,  and  in  order  that  testimony 
may  be  of  any  value  for  impeachment  pur- 
poses, such  course  should  be  pursued;  and 
for  further  reason  that  such  course  will 
best  serve  purpose  of  keeping  from  jury 
Irrelevant  and  incompetent  matter.  Beyond 
all  doubt  such  should  be  rule  when  op- 
posing counsel  object  to  question  as  being 
too  broad  and  general. — People  v.  Nonella, 
99  Cal.  333-335,  33  Pac.  1097. 

As    to   showing   writing    to    witness,    see 

pars.  146-149,  this  note. 

26.  Whether  declarations  of  witness  are 
offered  for  purpose  of  impairing  force  of  his 
testimony  or  are  offered  as  contradictory 
statements  for  same  purpose,  evidence 
thereof  should  not  be  introduced,  unless 
such  statement  has  been  related  to  him 
with  circumstances  of  times,  places,  and 
persons  present,  and  he  has  been  asked 
whether  he  made  such  statements,  and,  if 
so,  allowed  to  explain  them. — Sinkler  v. 
Silgan,  136  Cal.  356,  360,  68  Pac.  1024. 

27.  Where  witness  is  sought  to  be  im- 
peached by  proof  of  contradictory  statements 
made  or  alleged  to  have  been  made  by  him, 
it  must  be  brought  to  knowledge  of  witness 
what  precise  matter  of  this  contradiction  is 
and  time  and  place  of  making  them.  This 
rule  is  based  upon  principle  of  justice  which 
requires  that  witness  have  fair  opportunity 
of  explaining  what  without  such  explana- 
tion might,  appear  to  be  suspicious. — Baker 
v.  Joseph,  16  Cal.  173,  177;  Young  v.  Brady, 
94  Cal.  128,  130,  29  Pac.  489. 

28.  A  witness  not  party  to  an  action  can 
not  be  impeached  by  letters  written  by  him 
unless  during  his  examination  his  attention 
was  called  to  them,  and  adverse  party  was 
given  an  opportunity  of  cross-examining 
him  in  relation  to  them.  By  such  cross- 
examination  circumstances  under  which  let- 
ters were  written  may  be  shown  and  pos- 
sibly be  so  explained  as  to  render  them 
harmless  for  any  purpose. — Leonard  v. 
Kingsley,  50  Cal.  628,  630. 

29.  The  following  question  was  held  suf- 
ficient to  lay  foundation  for  purpose  of  im- 
peaching witness:  "Did  you  not  state,  in  the 
month  of  September,  in  the  presence  of  Wil- 
iam  Knowles  and  James  Robinson,  on  the 
way  between  town  here  and  the  race-track, 
that  you  would  go  into  court  and  swear  to 
anything  at  all  that  would  injure  the 
Thomases?" — People  v.  Turner,  65  Cal.  540. 
542,  4  Pac.  553. 

30.  The  following  question  was  held  suf- 
ficiently  definite   as   laying   foundation    for 
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impeachment:  "Didn't  you,  In  the  latter 
part  of  January  or  the  first  of  Febru- 
ary, in  a  conversation  which  was  had  at 
your  house  with  George  Lambert  [witness' 
brother],  tell  him  that  you,  Frank  [another 
brother],  and  Em.  Scott  [a  sister],  were 
putting  up  jobs  on  your  father,  meaning1 
thereby  to  get  him  into  San  Quentin,  away 
from  there,  so  that  you  could  go  and  live 
with  Em.  Scott?" — People  v.  Lambert,  120 
Cal.  170,  176,  62  Pac.  307. 

As  to  laying  predicate  for  Impeachment 
by  evidence  of  previous  Inconsistent  state- 
ments, see  notes  9  Am.  Dec.  140,  141;  15 
Am.  Dec.  99,  100;  39  Am.  Dec.  656;  55  Am. 
Dec.  659;  60  Am.  Dec.  449;  86  Am.  Dec.  668; 
73  Am.  Dec.  762-777;  82  Am.  St.  Rep.  40-42. 

81.  Same— Admission  of  party  admissible 
without. — When  witness  is  party  it  is  not 
necessary  to  call  his  attention  to  statements 
formerly  made  inconsistent  with  statementJ 
made  at  examination  on  trial.  The  former 
statements  are  admissible  as  admissions. — 
White  v.  White,  82  Cal.  427,  451,  7  L.  R.  A. 
799,  23  Pac.  276. 

82.  Same  —  Answer  conclnslve  when 
foundation  not  laid. — While  party  who  in- 
quires of  witness  whether  he  has  made 
contradictory  statements,  without  fixing 
time,  place,  and  persons,  must  take  his 
admission  for  purpose  of  pending  trial,  he 
is  entitled  to  the  benefit  of  witness'  testi- 
mony if  he  shall  say  that  he  has  made 
contradictory  statements.  In  such  case,  ad- 
mission of  witness  is  material  as  affecting 
credibility  of  his  testimony  with  reference 
to  material  issues  in  case. — People  v.  Bril- 
liant, 58  Cal.   214,  217. 


88.  Same— Attention  of  witness  should 
first  be  called  to  statements  before  he  can 
be  impeached  by  evidence  of  statements  in- 
consistent with  his  present  testimony. — 
People  v.  Garnett,  29  Cal.  622,  625;  People 
v.  Smallman,  55  Cal.  185,  190;  Barkly  v. 
Copeland,  74  Cal.  1,  7,  15  Pac.  307;  People  v. 
Glover,  141  Cal.  233,  246,  74  Pac.  745. 

34.  Record  held  to  show  that  attention 
of  witness  was  sufficiently  called  to  subject 
and  his  denial  was  sufficiently  explicit  to 
allow  contradictory  evidence. —  Lewis  v. 
Stelger,  68  Cal.  200,  202,  8  Pac.  884. 

35.  It  is  insufficient,  in  laying  foundation, 
to  ask  witness  whether  he  had  conversation 
at  time  and  place  mentioned  with  designated 
party  "in  regard  to  building  of  that  fence, 
to  which  you  referred  in  your  direct  exam- 
ination?" Statements  which  it  is  intended 
that  impeaching  witness  shall  testify  to, 
made  during  such  conversation,  should  be 
related  to  witness;  but  if  witness  had  de- 
nied making  such  statements  to  another 
impeaching  witness,  and  it  is  evident  from 
record  that  he  would  have  denied  making 
them  to  this  witness,  error  is  immaterial 
and  not  sufficient  for  reversal. — Western 
Union  Oil  Co.  v.  Newlove,  145  Cal.  772,  776, 
776,  79  Pac.  542. 


86.     Same— Attention     of    wlti 
be  called  to  the  surrounding  eli 

— Impeachment  should  not  be  permitted,  un- 
less proper  foundation  be  laid  by  calling 
attention  of  witness  to  surrounding  circum- 
stances. Admission  of  such  evidence  over 
objection  of  adverse  party  is  reversible  er- 
ror.— People  v.  Bush,  65  Cal.  129,  133,  3 
Pac.  590. 


87.  Same  Same— Time,  place,  nasi 
sons  present. — It  has  been  held  often  that 
when  party  attempts  to  Impeach  witness 
by  showing  that  he  had  made  inconsistent 
statements  at  other  times,  witness  is  en- 
titled to  have  time,  place,  and  parties  pres- 
ent specified  with  particularity,  in  order 
that  he  may  answer  with  recollection  re- 
freshed as  to  conditions  surrounding  him  at 
time  it  is  claimed  statements  were  made. 
This  is  salutary  rule  of  law  and  should 
be  followed  in  all  cases. — People  v.  Little 
Pete,  123  Cal.  373,  374,  55  Pac.  993. 

38.  The  time  and  place  of  conversation, 
and  person  with  whom  had,  should  be  spec- 
ified with  sufficient  distinctness  to  enable 
witness  clearly  to  identify  it.  The  identifi- 
cation of  occasion  and  person  to  whom 
statement  is  made  are  of  prime  importance 
in  directing  attention  of  witness  to  subject- 
matter. — People  v.  Bosquet,  116  Cal.  75,  89, 
47  Pac.  879.  See  Estate  of  James,  124  CaL 
653,  668,  57  Pac.  578,  1008. 

39.  If  question  asked  of  witness  on  cross- 
examination  be  for  purpose  of  impeaching 
him,  by  showing  that  he  had  at  other  times 
made  statements  inconsistent  with  his  tes- 
timony, or  which  indicated  hostility  toward 
defendant,  statement  or  declaration  should 
be  related  to  him  with  circumstances  of 
time,  place,  and  persons  present,  and  he 
should  be  asked  if  he  made  such  statement, 
and,  if  so,  allowed  to  explain.  A  question 
which  simply  refers  to  threat  alleged  to 
have  been  made  by  witness  to  defendant 
against  third  person,  and  which  in  no  way 
indicates  place  in  which  alleged  threat  was 
made,  or  whether  there  was  any  person  or 
persons  present  when  it  was  made,  does  not 
comply  with  requirements  of  statute. — Peo- 
ple v.  Jenkins,  56  Cal.  4,  6,  7. 

40.  Above  section  does  not  mean  that 
counsel  must  state  negatively  that  no  other 
persons  were  present  at  time  of  conversa- 
tion; and  where  only  two  were  present  it  is 
quite  superfluous  to  require  statement  that 
person  spoken  to  was  present.  Such  was 
ruling  where  question  was  whether  witness 
did  not,  at  a  designated  time  and  place, 
"have  the  following  conversation  with  P, 
to  wit:"  then  followed  the  conversation. 
No  names  of  persons  present  other  than 
that  of  P  were  given  and  his  name,  only  by 
implication,  as  the  person  to  whom  witness 
addressed  himself. — Plass  v.  Plass,  122  Cal. 
3,   16,   17,  64  Pac.  372. 


As    to    reasonable    certainty    only,    as    to 
time,   place,   etc.,   being   required,   see   note 

73  Am.  Dec.  764,  765;  82  Am.  St.  Rep.  41. 
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41.  Same— Same— Variance  a*  to  time  has 
i     held     Immaterial,     if     circumstances 

stated  in  question  are  such  as  to  describe 
occasion  with  reasonable  certainty.  In  Nel- 
son y.  Iverson,  24  Ala.  9.  90  Am.  Dec.  442, 
where  time  was  designated  as  in  spring*  of 
given  year,  when  it  was  in  fact  February, 
It  was  held  sufficient. — People  v.  Bosquet, 
116  Cal.  75,  80,  47  Pac.  879. 

42.  Where  question  put  to  principal  wit- 
ness was  accurate  and  explicit  as  to  state- 
ment made,  person  to  whom  made,  place 
where  made,  designation  of  time  as  "about 
three  months  ago — within  last  five  months" 
is  sufficiently  explicit  to  entitle  party  to 
contradict  statement  of  witness. — People  v. 
Bosquet,  116  Cal.  75,  80,  81,  47  Pac.  879. 

4S.  Same— Bad  faith  la  asking  damaging 
question**— If  questions  asked  defendant  as 
foundation  for  Impeachment  be  asked  in 
bad  faith — that  is,  are  asked  simply  to  get 
before  jury  imputation  that  defendant  had 
been  arrested  upon  previous  occasion  for 
pome  other  offense — question  should  be  dis- 
allowed. Such  practice  is  reprehensible,  and 
if  resulting  in  prejudice  to  defendant,  is 
ground  for  reversal  of  Judgment  against 
him.— People  v.  Little  Pete,  123  Cal.  378,  374, 
55  Pac.   993. 

44.  Same  —  Declaration    of    hostility. — 

Proof  of  expressions  of  hostility  or  ill- 
feeling  on  part  of  witness  can  not  be  given 
without  laying  the  same  foundation  as  is 
required  in  case  of  contradictory  state- 
ments.— Baker  v.  Joseph,  16  Cal.  173,  177- 
179;  People  v.  Gardner,  98  Cal.  127,  132,  32 
Pac.  880. 

Aa  to  laying  fouadatloa  for  evidence  of 
declarations  of  hostility,  see  note  73  Am. 
Dec.  775;  82  Am.  St.  Rep.  63,  54. 

45.  Same  — Dying  declarations,  founda- 
tion to  Impeach,  unnecessary. — Preliminary 
condition  that  foundation  for  impeachment 
must  be  first  laid  can  not  be  complied  with 
where  dying  declarations  have  been  intro- 
duced in  evidence,  except  in  very  rare  cases; 
under  such  circumstances  defendant  may 
introduce  evidence  of  statements  made  by 
deceased,  inconsistent  with  such  dying  dec- 
larations without  laying  foundation  there- 
for.— People  v.  Lawrence,   21   Cal.  368,   371. 

44.  Same  —  Evidence  Inadmissible  unless 
foundation  laid. — Evidence  can  not  be  intro- 
duced to  show  contradictory  statements  un- 
less proper  foundation  has  been  laid. — 
People  v.  Garnet,  29  Cal.  622,  625;  People  v. 
Brilliant,  58  Cal.  214,  217;  People  v.  Salorse, 
62  Cat  139,  145;  Birch  v.  Hale,  99  Cal.  299, 
302,  33  Pac.  1088;  People  v.  Central  Pac.  R. 
Co.,  105  Cal.  576,  594,  38  Pac.  905;  People 
v.  Wade,  118  Cal.  672,  675,  50  Pac.  841; 
Green  v.  Southern  Pac.  Co.,  122  Cal.  563,  566, 
55  Pac.  577;  Rowe  v.  Hibernia  Sav.  at  L  Soc, 
134  Cal.  403,  407,  66  Pac.  569. 

47.  A  witness  In  prosecution  for  murder 
testified  that  she  identified  defendants  at 
coroner's  office  as  men  who  killed  deceased. 
The  defense  proposed  to  show  by  another 
witness  who  was  present  at  time  of  identi- 


fication that  witness  first  pointed  out  an- 
other Chinaman  as  guilty  party,  but  upon 
objection  evidence  was  rejected.  The  court 
held  that  witness  could  not  be  impeached  in 
this  manner;  that  witness  should  have  been 
recalled  and  asked  with  reference  to  mat- 
ter, and  upon  her  denial  of  it  foundation 
would  then  have  been  laid  for  her  impeach- 
ment by  this  witness*  testimony. — People 
v.  Chin  Hane,  108  Cal.  597,  603,  41  Pac.  697. 


48.  Same— False  answer  la  perjury  al- 
though foundation  not  laid. — Although  wit- 
ness can  not  be  impeached  by  showing  that 
he  has  made  statements  inconsistent  with 
his  present  testimony,  unless  his  attention 
is  called  to  time,  place,  persons,  etc.,  false 
answer  to  question  relating  to  such  state- 
ments which  is  asked  him  without  calling 
his  attention  to  such  circumstances  may  be 
material  and  sufficient  to  found  charge  of 
perjury  upon.  At  subsequent  trial  for  per- 
jury circumstance  that  attention  of  witness 
was  not  called  to  time,  or  persons,  or  place, 
should  be  considered  by  Jury  as  tending  to 
show  that  he  did  not  remember  statements 
he  had  actually  made.  Nevertheless,  If  he 
had  made  statements  to  large  number  of 
persons  or  under  such  circumstances  that 
Jury  trying  perjury  are  satisfied  beyond  all 
reasonable  doubt  that  he  must  have  known 
when  he  denied  statements  that  he  had  in 
fact  made  them,  conviction  of  crime  for 
perjury  may  follow. — People  v.  Brilliant,  58 
Cal.  214,  217. 

49.  Same— Objections  to  Insusnclency  of 
questions  naked  In  laying  foundation  should 
be  made  sufficiently  specific  to  call  attention 
of  court  to  the  defect  objected  to. — Western 
Union  Oil  Co.  v.  Newlove,  145  Cal.  772,  776, 
79  Pac  542. 

50.  Where  it  is  proposed  to  show  that 
witness,  after  having  given  his  testimony, 
has  made  statements  inconsistent  with 
those  which  he  made  as  witness,  an  objec- 
tion that  no  proper  foundation  had  been 
laid  for  impeachment  is  not  raised  where 
such  objection  Is  modified  by  words  "if  it 
was  not  after  he  had  testified,  he  can  not 
be  Impeached  In  that  way."  Such  an  objec- 
tion goes  only  to  statements  made  before 
he  had  testified. — Clavey  v.  Lord,  87  Cal.  413, 
420,  25  Pac.  493. 


51.  Impeaching"  own  witness— Failure  of 
wltncas  to  give  expected  testimony— Im- 
peachment—Evidence  going  to  show  knowl- 
edge.— A  witness  who  fails  to  give  expected 
testimony,  and  does  not  give  any  affirma- 
tive testimony  at  all,  can  not  be  impeached 
by  evidence  of  statements  going  to  show 
that  It  was  In  his  power  to  give  the  ex- 
pected testimony. — Bollinger  v.  Bollinger, 
154  Cal.  706.  99  Pac.  196. 

Aa  to  Impeaching  own  wltncas,  see,  ante, 
I  2049  and  note. 

52.  Where,  in  an  action  for  negligence 
against  a  street-railroad  company,  the  grip- 
man  testified  that  as  soon  as  he  saw  the 
child  he  instantly  let  go  the  cable  and 
stopped  the  car,  he  may  be  impeached  here- 
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under  by  evidence  that  in  a  conversation 
with  the  father  a  day  or  so  after  the  acci- 
dent he  stated  that  he  rang  the  gong  In 
the  expectation  that  it  would  frighten  the 
child,  before  he  stopped  the  car. — Keyes  v. 
Geary  St.  P.  &  O.  R.  Co.,  162  Cal.  440,  93 
Pac.  88. 

SS.  Sane  —  As  to  procedure.  —  A  party 
calling:  a  witness  who  unexpectedly  gives 
adverse  testimony,  the  proper  method  of 
procedure  to  impeach  him  is  to  formulate 
the  question  so  as  to  embrace  the  very 
statement,  at  least  in  substance,  which  the 
witness  whom  it  is  desired  to  impeach  has 
denied  making:,  and  to  ask  the  impeaching: 
witness  for  a  categorical  answer  whether 
the  statement  was  made,  giving  the  cir- 
cumstances of  time,  place,  and  persons  pres- 
ent, under  the  provisions  of  the  above  sec- 
tion.— McLaughlin  v.  Los  Angeles  R.  Corp., 
180,  Cal.  527,  589,  182  Pac.  44,  following:  the 
doctrine  in  People  v.  None  11a,  99  Cal.  833, 
83  Pac.  1097;  Norrls  v.  Crandall,  6  Cal.  Un- 
rep.  706,  65  Pac.  568. 

As  to  Impeaching  own  witness,  see,  ante, 
f  2049  and  note. 

04.  Same  Same— By  contradictory  state- 
meat  at  preliminary  examination  can  not  be 

said  to  have  been  successfully  accomplished 
where  the  evidence  is  merely  referred  to, 
but  is  not  incorporated  in  the  record  on 
appeal,  so  that  it  may  be  reviewed. — People 
v.  Ernsting,  14  Cal.  App.  714,  112  Pac.  913. 
See  par.  4,  this  note. 

55.     Same  —  Same  —  Declarations  showing; 

hostility* — The  general  rule  is  that  evidence 
that  witness  has  stated  an  opinion  as  to  the 
guilt  of  the  defendant  is  Inadmissible  to 
contradict  the  facts  to  which  he  testifies. — 
People  v.  Mack,  14  Cal.  App.  15,  110  Pac. 
967. 

As  to  declarations  snowing;  hostility,  see 
pars.  91-94,  this  note. 

66.  Evidence  tending:  to  show  interest 
and  bias  of  a  witness  may  be  given  for  that 
purpose,  but  not  to  contradict  his  testimony. 
—People  v.  Mack,  14  Cal.  App.  15,  110  Pac. 
967. 

57.  Same  —  Same  —  Foundation  mnst  be 
laid. — Held  error  to  admit  evidence  by  state- 
ments of  a  party  over  objection  that  the 
foundation  required  by  above  section  had 
not  been  laid. — Big  Three  Min.  &  Mill.  Co.  v. 
Hamilton,  157  Cal.  130,  144,  107  Pac.  301. 

As  to  laying;  foundation  for  Impeachment, 
see,  ante,  5  2051,   note  pars.  16,  53. 

68.  Held  to  be  an  essential  prerequisite 
to  proof  of  inconsistent  statements  by  wit- 
ness.—People  v.  Gray,  148  Cal.  510,  83  Pac. 
707. 

59.  The  essentials  of  a  proper  foundation 
are  provided  in  above  section. — People  v. 
Serlgh,  20  Cal.  App.  146,  128  Pac.  420. 

60.  It  can  not  be  shown  on  cross-exami- 
nation of  a  witness  for  impeachment  pur- 
poses that  he  made  statements  in  his  testi- 
mony at  a  former  trial  at  variance  with  his 
present    testimony   until    the    testimony    at 


such  former  trial  has  been  related  to  him. 
togrether  with  the  circumstances,  and  until 
he  has  been  aBked  whether  he  made  such 
statements;  or  if  the  testimony  is  in  writ- 
ing, until  it  has  been  shown  to  him. — Dou- 
dell  v.  Shoo,  20  Cal.  App.  424,  129  Pac.  478. 

61.  Where  in  an  action  for  personal  in- 
juries, the  defendant  was  asked  whether  he 
testified  at  the  police  court  trial  that  he 
knocked  the  plaintiff  to  the  ground,  and 
he  replied  that  he  had  no  recollection  of  so 
testifying  on  the  occasion  in  question,  a 
sufficient  foundation  for  his  impeachment  is 
laid.— Ehat  v.  Scheldt,  17  CaL  App.  437,  120 
Pac.  49. 

62.  Where  the  witness  was  asked  If  he 
did  not,  in  the  presence  of  certain  persons, 
in  the  trial  In  the  police  court,  when  giving 
his  testimony  make  the  statement  referred 
to,  and  he  replied  that  he  remembered  the 
occasion  and  the  persons,  and  that  he  gave 
testimony,  but  that  "I  don't  remember"  or 
"I  remember  not  saying  that,"  sufficient 
foundation  is  laid  for  the  proposed  impeach- 
ment.— Ehat  v.  Scheldt,  17  CaL  App.  436,  120 
Pac.  49. 

68. .  Same— Inconsistent  statements. — It  is 
not  a  valid  objection  to  evidence  of  Incon- 
sistent statements,  given  for  purposes  of 
Impeachment,  that  it  also  contains  a  decla- 
ration by  witness  that  would  not  otherwise 
have  been  competent  evidence  against  the 
adverse  party. — Keyes  v.  Geary  St.  P.  &  O. 
R.  Co.,  152  Cal.  441,  93  Pac.  88. 

As  to  statement  Inconsistent  with  dying 
declaration,  see  par.  106,  this  note. 

64.  Same  Where  testimony  of  Impeach- 
lng  witness  Is  hearsay. — Where  the  record 
falls  to  show  that  the  statements  attacked 
were  given  through  an  interpreter,  the  im- 
peaching testimony  can  not  be  said  to  be 
hearsay,  as  being  statements  which  the  in- 
terpreter said  the  witness  made. — Ehat  v. 
Scheldt,  17  Cal.  App.  434,   120  Pac  49. 

65.  Inconsistent  stntcments  —  Impeneh- 
ment  by. — It  is  the  settled  law  in  this  state 
that  before  the  statements  of  a  witness 
inconsistent  with  his  present  testimony  may 
be  shown,  the  statements  must  be  related 
to  him,  with  the  circumstances  of  time, 
place,  and  persons  present,  and  he  must  be 
asked  whether  he  made  such  statements, 
and  if  so  allowed  to  explain  them,  under  the 
provisions  of  the  above  section. — People  v. 
Singh,  182  Cal.  457,  481,  188  Pac.  987,  follow- 
ing the  doctrine  in  Birch  v.  Hale,  99  Cal. 
299,  33  Pac.  1088;  Mutter  v.  I.  X.  L.  Lime 
Co.,  5  Cal.  Unrep.  211,  43  Pac.  1068;  Rowe  v. 
Hlbernla  Sav.  &  L.  Soc,  134  Cal.  403,  66  Pac. 
569;  Sinkler  v.  Slljan,  136  Cal.  356,  68  Pac. 
1024;  People  v.  Glover,  141  Gal.  233,  246,  74 
Pac.  745;  People  v.  Slaughter,  33  Cal.  App. 
366,  165  Pac.  44. 

As  to  Inconsistent  statements,  see  par.  63. 

66.  Laying  foundation  for— As  to  neces- 
sity of. — Where  it  is  sought  to  impeach  the 
principal  witnesses  of  the  plaintiffs  by 
written  statements  taken  down  by  *■  notary 
public  upon  their  being  interviewed  on  be 
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half  of  the  defendant,  it  is  essential  that 
the  proper  foundation  for  the  questions  be 
laid. — Froeming  v.  Stockton  Electric  R.  Co., 
171  Cal.  401,  153  Pac.  712. 

See  pars.  24-50,  this  note,  also,  ante,  9  2051, 
note  pars.  16,  53. 

67.  Where  a  stenographer  is  testifying 
solely  for  purpose  of  impeachment  as  to  a 
statement  formerly  made  by  the  defendant 
to  the  district  attorney,  he  should  not  be 
required  to  read  his  notes  of  the  whole  con- 
versation if  he  has  given  the  pertinent  por- 
tions.— People  v.  Coutcure,  171  Cal.  44,  151 
Fac.  659. 

68.  In  case  a  stenographer  is  testifying, 
solely  for  purpose  of  impeachment,  as  to  a 
statement  made  by  the  defendant  in  a  homi- 
cide case,  it  can  not  be  objected  that  the 
testimony  should  have  been  received  as 
part  of  the  main  case  of  the  prosecution. — 
People  v.  Coutcure,  171  Cal.  44,  151  Pac.  669. 

69.  Manner  of  Impeachment—la  general. 

— Testimony  of  threats  made  by  the  accused 
In  a  homicide  case  against  the  deceased  is 
admissible  to  impeach  the  defendant's  tes- 
timony that  he  never  had  any  trouble  with 
the  deceased. — People  v.  Coutcure,  171  Cal. 
44,  161  Pac.  659. 

70.  If  the  statements  of  the  witness  be  in 
writing  it  is  highly  proper  that  they  should 
be  shown  him,  but  there  can  be  no  reason 
for  requiring  the  writing  to  be  exhibited 
to  the  witness  where  he  has  never  had  any- 
thing to  do  with  the  execution  of  it  or  has 
not  even  Been  it  before.  The  inspection  by 
the  witness  of  a  typewritten  transcript, 
made  by  a  stranger  to  him,  and  which  he 
has  never  seen  could  not  assiBt  the  witness 
in  his  recollection  of  oral  statements  which 
he  may  have  made. — People  v.  Talman,  26 
Cal.  App.   348,  146  Pac.  1063. 

71.  Where  in  a  prosecution  for  rape  a 
witness  testifies  to  certain  circumstances 
which  tend  to  discredit  the  complaining  wit- 
ness, it  is  proper  to  permit  the  state  to  show 
that  such  witness  told  certain  people  that 
he  knew  the  defendant  was  guilty,  but 
would  not  be  "fool  enough  to  swear  to  it  in 
court." — People  v.  Converse,  28  Cal.  App. 
687,  153  Pac.  734. 

72.  New  trial  — To  contradict  witness  — 
Not  warranted. — Newly  discovered  evidence 
which  is  merely  designed  to  contradict  wit- 
ness is  not  of  character  to  warrant  granting 
of  new  trial. — Wood  v.  Moulton,  146  Cal. 
317.  322,  80  Pac.  92. 

73.  A  new  trial  will  not  be  granted  for 
purpose  of  permitting  party  to  introduce 
evidence  which  is  merely  cumulative  and 
would  tend  to  contradict  witness  of  adverse 
party. — Live  Yankee  Co.  v.  Oregon  Co.,  7 
Cal.  40,  42;  Klockenbaum  v.  Rierson,  22  Cal. 
160,  164;  Stoakes  v.  Monroe,  36  Cal.  383,  389; 
People  v.  Anthony,  56  Cal.  397,  399;  People 
v.  McCurdy,  68  Cal.  676,  583,  10  Pac.  207; 
People  v.  Goldenson,  76  Cal.  328,  352,  19  Pac. 
161:  People  v.  Louis  Tung,  90  Cal.  377,  379, 
27   Pac.  295. 

See,  ante,  I  2051  and  note  pars.  102,  103. 


74.  Reversal  of  Jndgment— For  erroncona 
Impeachment.  —  Evidence  of  prior  declara- 
tions when  improperly  admitted  and  which 
are  material,  muBt  be  considered  as  In- 
jurious and  as  prejudicially  erroneous. — 
Mason  v.  Vestal,  88  Cal.  3)6,  399,  22  Am.  St. 
Rep.  310,  26  Pac.  213. 

76.  Contradiction  of  witness,  although 
permitted  in  violation  of  rules  of  evidence,  * 
will  not  justify  reversal  of  judgment  where 
contradiction  proved  was  wholly  unimpor- 
tant.— People  v.  Chrlsman,  135  Cal.  282,  287, 
67  Pac.  136. 

76.  Where  witness,  for  purpose  of  laying 
foundation  for  impeachment  is  asked  ques- 
tion as  tp  an  immaterial  matter  and  is  re- 
quired by  court  to  answer  such  question, 
such  error  will  not  be  ground  for  reversal 
where  no  attempt  has  been  made  to  contra- 
dict witness  upon  that  point  and  it  Is  clear 
that  appellant  was  not  Injured. — People  v. 
Chrlsman,  135  Cal.  282,  287,  67  Pac.  136. 

77.  To  Impeach  witness  who  has  testified 
to  nothing  favorable  to  party  calling  him 
could  work  no  injury  to  such  party.  For 
same  reason  that  impeaching  testimony 
would  be  held  immaterial  It  must  be  held 
not  to  be  injurious. — People  v.  Murray,  85 
Cal.  350,  357,  34  Pac.  666. 

78.  Where  questions  are  asked  of  witness 
merely  for  purpose  of  laying  foundation  for 
Impeaching  him,  fact  that  such  questions 
are  inadmissible  Is  not  sufficient  ground  for 
reversing  judgment  or  .an  order  denying 
new  trial  where  answers  to  such  questions 
are  not  prejudicial  to  appellant. — People  v. 
Nonella,  99  Cal.  333,  334,  33  Pac.  1097. 

79.  Although  it  is  technically  error  to 
allow  evidence  of  prior  contradictory  state- 
ments of  witness  without  laying  proper 
foundation  therefor,  admission  of  such  evi- 
dence is  not  necessarily  such  serious  error 
as  to  demand  reversal.  It  was  held  not  to 
be  reversible  error  where  testimony  was  on 
point  collateral  to  homicide  which  was  sub- 
ject-matter of  suit  and  of  doubtful  immate- 
riality in  any  event,  and  It  only  tended 
remotely  and  lnferentially  to  prove  that 
witness  did  not  testify  truly.  In  further 
support  of  its  ruling  on  this  point,  court 
stated  that  witness  had  on  cross-examina- 
tion been  asked  If  she  had  not  at  certain 
time  and  place  made  such  statements,  to 
which  an  objection  by  defendant  was  sus- 
tained and  no  answer  was  made;  that  it  was 
by  reason  of  such  objection  of  defendant 
that  question  was  not  answered,  and  that 
when  he  had  an  opportunity  subsequently 
to  recall  witness  and  have  her  admit,  ex- 
plain, or  deny  statement,  as  she  could,  he 
did  not  do  so. — People  v.  Olaze,  139  Cal.  154. 
161,  72  Pac.  966. 

See,  ante,  8  2051  and  note. 

80.  Same  — For  denial  of  fight  of  Im- 
peachment.—  Refusal  to  admit  Impeaching 
evidence  offered  when  proper  and  material, 
is  sufficient  ground  for  reversal  of  judg- 
ment.— McDaniel  v.  Baca,   2  Cal.  326,  339. 
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81.  State'*  witness  falling  to  Identify  ac- 
cused— Questioning  regarding  testimony  at 
preliminary  examination.  —  In  a  case  in 
which  a  witness  called  by  the  state  unex- 
pectedly failed  to  identify  the  defendant 
the  district  attorney  may  cross-question 
such  witness  regarding  his  testimony  at 
the  preliminary  trial  in  which  he  had  iden- 
tified the  defendant,  without  showing-  such 
witness  the  transcript  of  testimony  given 
by  him  at  the  preliminary  examination,  and 
also  without  indicating  surprise  at  the 
testimony  of  the  witness  in  failing  to  give 
the  identification  expected,  in  the  absence 
of  any  objection  upon  the  part  of  the  de- 
fendant. If  objection  had  been  made  thus 
calling  the  attention  of  the  trial  ^court  to 
these  facts,  the  prosecuting  attorney  would 
doubtless  have  been  required  to  lay  a  more 
complete  foundation  before  impeaching 
questions  would  have  been  permitted.  The 
matter  of  surprise  on  the  part  of  the  dis- 
trict attorney  is  a  matter  addressed  to  the 
sound  discretion  of  the  trial  court,  and  the. 
complete  change  of  the  witness*  testimony 
was  properly  regarded  by  the  trial  court 
as  sufficient  indication  of  the  prosecuting 
attorney's  surprise. — People  v.  Marslglla, 
—  Cal.  App.  — ,  198  Pac.  1007,  approving 
doctrine  in  Zippealen  v.  Southern  Pac.  R. 
Co.,  7  Cal.  App.  206,  93  Pac.  1049. 

82.  Statement*  Inconsistent  with  present 
testimony. — See  cases  cited  under  pars.  127- 
129,  this  note. 

As  to  proper  time  to  introduce  testimony 
of  contradictory  statements*  see  note  78  Am. 
Dec.  763. 

83.  Witness  who  testifies  for  plaintiff 
that  defendant  had  prior  to  suit  admitted 
that  deed  executed  by  defendant  for  nine 
square  miles  of  land  described  the  quantity 
of  land  intended  to  be  conveyed  (defendant 
claiming  at  trial  that  deed  as  interpreted 
to  him  at  time  of  execution  called  for  but 
one  square  mile)  may  be  contradicted  by 
evidence  of  different  statements  made  by 
himself  to  other  persons  concerning  such 
alleged  admissions. — McDaniel  v.  Baca,  2 
Cal.  326,  339. 

84.  Where  one  party  calls  witness  to  prove 
terms  of  parol  contract  between  plaintiff 
and  defendant,  adverse  party  may,  for  pur- 
pose of  impeaching  credibility  of  witness  in 
rebuttal,  prove  by  other  witnesses  declara- 
tions made  by  such  witness  in  conversation 
with  them  as  to  terms  of  such  contract. — 
McCarger  v.  Rood,  47  Cal.  138,  142. 

85.  Witness  for  defendant  in  prosecution 
for  murder  who  on  direct  examination  gives 
testimony  from  which  jury  could  have 
drawn  inference  that  object  of  deceased  in 
going  to  given  place  under  circumstances 
was  to  bring  about  recounter  between  de- 
fendant and  himself,  may,  on  cross-exami- 
nation, be  asked  as  to  any  former  state- 
ments made  by  him  relative  to  matter  in- 
consistent with  his  direct  testimony  and  as 
to  any  matter  connected  with  it  tending  to 
show  mental  condition  of  deceased  towards 


defendant  In  such  case,  whether  deceased 
went  with  hostile  or  peaceable  intent  to- 
wards defendant  with  determination  to 
force  fight  or  quarrel  upon  him  or  not,  was 
a  matter  presented  to  consideration  of  jury 
by  direct  testimony  of  witness. — People  v. 
French,  69  Cal.  169,  172,  10  Pac.  378. 

86.  In  an  election  contest  witness  called 
for  plaintiff  testified  that  he  voted  for  de- 
fendant. He  was  impeached  by  testimony  of 
several  witnesses  to  effect  that  he  had 
stated  to  them  that  he  did  not  vote  for  any 
one  for  office  In  question  and  for  certain 
reasons  would  not  vote  for  defendant. 
Such  testimony  of  impeaching  witnesses, 
although  entirely  incompetent  as  indepen- 
dent evidence  in  case,  was  proper  for  pur- 
pose of  impeachment.  —  Smith  v.  Thomas, 
121  Cal.  533,  535,  64  Pac.  71,  62  Pac  1079. 

87.  In  an  action  to  recover  damages  for 
a  death  resulting  from  injury  caused  by  de- 
fendant's street-cars,  a  witness,  the  motor- 
man,  testified  on  examination  in  chief  that 
he  "could  not  tell"  whether  car  came  in 
contact  with  deceased;  that  he  "did  not  see 
whether  he  came  in  contact  with  it  or  not." 
On  cross-examination  for  purpose  of  im- 
peaching him,  he  was  asked  whether  he  had 
not  told  certain  designated  persons  that  "1 
struck  him  lightly,"  to  which  he  replied  in 
negative.  Subsequently  persons  named  were 
called  as  witnesses  and  testified  that  motor- 
man  made  statements  in  question.  This  ex- 
amination was  held  to  be  proper  for  purpose 
of  impeachment. — Schneider  v.  Market  St.  R. 
Co.,  134  Cal.  482,  492,  66  Pac.  734. 

88.  In  an  action  to  recover  upon  life  in- 
surance policy  general  agent  of  company 
testified  that  he  had  no  conversation  with 
deceased  regarding  his  policy  and  its  re- 
instatement after  December  10,  1898.  Plain- 
tiff, after  laying  proper  foundation,  was 
permitted  to  contradict  this  statement  by 
showing  that  agent  had,  at  time  of  death 
of  deceased,  February  7,  1899,  said  to  im- 
peaching witnesses,  '"Poor  fellow,  I  asked 
him  time  after  time  to  pay  his  premium  and 
he  would  promise  and  then  not  do  It.  1 
kept  it  going  or  kept  it  up,  hoping  he 
would  do  it;  poor  fellow,  he  didn't.  I  spoke 
to  him  about  it,  about  paying  his  premium, 
every  time  I  saw  him;  I  spoke  to  him  about 
it  the  last  time  I  saw  him,  only  a  few  days 
ago."  Admission  of  this  testimony  was  held 
to  be  proper. — Thomas  v.  Northwestern  M. 
L.  Ins.  Co.,  142  Cal.  79,  83,  84,  75  Pac.  665. 

89.  Same— Admissions. — Evidence  of  wit- 
ness' confessions,  he  being  an  alleged  par- 
ticeps  criminls,  are  admissible  In  an  action 
for  divorce  for  purpose  of  contradicting  his 
deposition  taken  In  behalf  of  defendant  and 
for  purpose  of  impeaching  his  credit. — Fox 
v.  Fox.   25  Cal.  587,  590. 

90.  Same— Same— Admissions  and  contra- 
dictory statements  of  party  distinguished. — 

The  result  of  permission  given  by  statute  to 
parties  to  an  action  to  testify  In  their  own 
behalf  has  not  blended  in  one  different  char- 
acters of  party  and  witness,  nor  obliterated 
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distinction    between   admissions    of   parties 
against    interests    and    statements    out    of 
court   contradictory    to    their    testimony   at 
trial.    Thus,   in  an  action   to  recover  value 
of   contents   of   plaintiff's   trunk,   lost   from 
defendant's   bark   at   sea,    plaintiff   testified 
to   value  of  property  in  lost  trunk,  giving 
value   of   each   item.     The   captain   of   bark 
and  three  others  testified  to  statements  of 
plaintiff  made  out  of  court,  at  one  time  to 
effect  that  the  articles  in  the  trunk  consisted 
of  play  books,  etc.,  and  were  of  little  value, 
and  at  another  time   that   they  constituted 
her   wardrobe,    etc.,   and    were   of   value   of 
about  one  thousand  dollars.   Concerning  such 
testimony  supreme  court  said:    "The  whole 
testimony  may  be  regarded  in  two  aspects: 
first,  as  evidence  tending  to  impeach  plain- 
tiff as  witness;  second,  as  evidence  of  ad- 
missions of  party  to  suit.   Regarding  plain- 
tiff as  witness,   her  declarations   made   out 
of   court   differing   from   her   statement*  as 
witness  in  case,  tend  to  Impeach  her  credit. 
And  this  is  their  only  tendency.    They  are 
not  competent  evidence  of  any  fact  in  issue. 
When   proper   foundation   is   laid   by  cross- 
examination  of  witnesses  as  to  contradict- 
ory statements,  they  are  admissible  in  evi- 
dence for  purpose  of  impeaching  his  credit. 
But  where  no  foundation  is  laid  for  admis- 
sion of  such  statements,  credit  of  witness  is 
not  shaken.    The  rule  is  settled  beyond  all 
controversy  that  admissions  or  declarations 
of  party  to  suit  are  admissible  as  evidence 
against   party   making   them.    When    given 
in  evidence  they  tend,  as  does  other  com- 
petent evidence,   to  prove  fact   in   issue   to 
which   they  relate."    As  no  foundation  was 
laid   in   case   for   admission   of   such   state- 
ments for  purpose  of  contradicting  witness, 
they    were   regarded   as   admissions   and    it 
was  held  that  testimony  of  plaintiff  and  evi- 
dence of  her  admissions  made  case  of  con- 
flict   of    testimony. — Hall    ▼.    Bark    "Emily 
Banning,"  33  Cal.  522-524. 

As  to  admissions,  see,  ante,  99  1832,  1849, 
1942  and  notes. 

As  to  requirement  that  evidence  of  oral 
admissions  of  party  are  to  be  viewed  with 
caution,  see,  post,  $2061  and  aubd.  4  and 
note. 

91.  Same  —  Declarations  of  hostility. — 
There  is  no  distinction  between  admitting 
declarations  of  hostility  of  witness  by  way 
of  impairing  his  testimony  and  admitting 
contradictory  statements  for  same  purpose. 
— Baker  v.  Joseph,  16  Cal.  173,  177;  People 
v.  Jenkins,  56  Cal.  4,  6. 

As  to  declarations  showing  hostility,  see 
pars.  55,  56,  this  note. 

92.  Credibility  of  adverse  witness  may  be 
assailed  by  proof  that  he  cherishes  a  feeling 
of  hostility  towards  party  against  whom  he 
is  called;  and  it  may  be  established  by  proof 
of  acts  or  declaration  of  witness,  provided 
his  attention  is  first  called  to  particular 
acts  or  declaration  proposed  to  be  proved, 
with  sufficient  minuteness  as  to  time  and 
circumstances   as   to  afford   him   an   oppor- 


tunity to  explain.  A  letter  written  by  wit- 
ness disclosing  hostility  toward  defendant 
may  be  introduced  for  this  purpose.  If  wit- 
ness denies  writing  such  letter,  handwrit- 
ing may  be  proved  by  an  expert  in  hand- 
writing. If  letter  does  not  sufficiently 
disclose  against  whom  expressions  of  hos- 
tility are  made,  its  introduction  should  be 
accompanied  with  evidence  that  such  per- 
son is  defendant. — Silvey  v.  Hodgdon,  48 
Cal.  185,  187,  189. 

93.  If  witness  called  on  behalf  of  defend- 
ant has  testified  favorably  to  defendant  in 
his  examination  in  chief,  it  is  competent,  on 
cross-examination,  to  show  that  he  had 
made  statements  out  of  court  tending  to 
show  his  friendly  feeling  toward  defendant 
and  that  he  had  expressed  an  intention  to 
suppress  facts  within  his  knowledge  that 
would  injure  defendant's  case. — People  v. 
Murray,  85  Cal.  350,  357,  24  Pac  666. 

94.  Evidence  of  witness  as  to  statements 
made  to  him  by  prosecuting  witness  that 
she  was  going  to  get  some  money  out  of 
defendant  if  she  had  to  put  up  job  on  him. 
are  admissible  as  tending  to  show 'her  prej- 
udice and  interest  in  case. — People  v.  Gard- 
ner, 98  Cal.  127.  132,  32  Pac.  880. 

As  to  proof  of  hostility,  bias  or  Interest  In 
action,  see  Abbott's  Trial  Brief  (Civil  Jury 
Trials,  2d  ed.),  pp.  192-194. 

As  to  proof  of  hostility  by  cross-exami- 
nation, see,  ante,  S  2048  and  note  pars.  55-60. 

95.  Same  —  Former  testimony. — Witness 
may  be  impeached  by  showing  that  he  has 
testified  differently  in  regard  to  same  mat- 
ter in  some  other  action  or  proceeding. — 
Carroll  v.  Sprague,  59  Cal.  655,  660;  People 
v.  Hong  Ah  Duck,  61  Cal.  387,  394;  People 
v.  Bushton,   80  Cal.   160,   22   Pac.  127,   549. 

As  to  declarations  on  former  examination, 

see  par.  6,  this  note. 

96.  Witness  in  criminal  case  may  be 
asked  on  cross-examination  for  purpose  of 
impeaching  him  if  he  did  not  testify  dif- 
ferently before  committing  magistrate  from 
what  he  did  at  trial. — People  v.  Robles.  29 
Cal.  421;  People  v.  Lee  Ah  Chuck,  66  Cal. 
662,  668,  6  Pac.  859. 

97.  For  purpose  of  Impeaching  witness, 
it  may  be  shown  that  he  had  given  contra- 
dictory testimony  at  former  trial. — Scheerer 
v.  Goodwin,  125  Cal.  154.  158,  57  Pac.  789. 

98.  Original  statement  of  witness  given 
upon  taking  of  deposition  as  it  read  before 
being  corrected  and  signed  by  witness  may 
be  proved  for  purpose  of  impeaching  wit- 
ness when  latter  testifies  at  (rial  and  makes 
statements  contradictory  to  original  state- 
ments made  at  taking  of  deposition. — Gas- 
quet  v.  Pechin,  143  Cal.  515,  621,  522,  77  Pac. 
481. 

99.  Where  former  testimony  was  given 
in  foreign  language,  it  should  be  proved  by 
calling  -interpreter  or  some  other  person 
who  heard  and  understood  language  in 
which  statements  of  defendant  were  made. 
— People    v.    Lee    Ah    Yute,    60    Cal.    96,    96. 
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See  People  v.  Lee  Fat,  54  Cal.  627,  631;  Peo-      witness,  his  wife. — People  v.  Nonella,  99  Cal. 
pie  v.  Ah  Tute.  66  Cal.  119.  121.  883,  335.  33  Pac.  1097. 


Aa   to 
criminal 


testimony   of  defendant   In 

,  see  pars.  123-125,  this  note. 


Aa  to  stenographer  aa  Impeaching  wltneas, 

see  note  81  Am.  St.  Rep.  864-366. 

Aa  to  testimony  alven  at  other  trial*,  see 

note  73  Am.  Dec.  769;  82  Am.  St.  Rep.  46-50. 


100.  Sane— Must  he  directly  contradic- 
tory.— To  justify  admission  of  impeaching; 
evidence  two  statements  must  be  directly 
con  trad  lctory^  and  inconsistent  with  each 
other.  In  order  that  one  shall  form  basis 
for  admission  of  other,  this  inconsistency 
must  appear  upon  its  face  by  comparison 
of  them.  If  consistency  only  appears  by  in- 
ference, and  another  inference  may  be 
drawn  in  favor  of  their  consistency,  then 
second  statement  is  not  admissible  for  im- 
peachment purposes. — People  v.  Collum,  122 
Cal.  186.  188,  54  Pac.  689. 

101.  To  impeach  witness  upon  ground  of 
contradictory  statements,  impeaching*  testi- 
mony must  be  plainly  inconsistent  with  that 
already  given.  Thus,  where  an  executor  in 
answer  to  contest  to  probate  of  will  states 
that  testator,  at  about  hour  of  10  a.  m.  of 
given  date,  was  attacked  by  stroke  of 
apoplexy,  and  at  hearing  testifies  that  will 
was  made  on  same  day  and  that  deceased 
was  of  sound  and  disposing  mind  at  time 
he  made  will,  but  there  is  no  testimony 
showing  particular  hour  of  day  at  which 
will  was  made,  such  answer  can  not  be  used 
for  purpose  of  contradicting  witness  be- 
cause there  is  no  clear  inconsistency  be- 
tween statements  of  such  answer  and  that 
of  witness  at  trial.  The  will  may  have 
been  made  upon  such  date  but  prior  to  time 
that  testator  suffered  stroke  of  apoplexy. — 
Estate  of  O'Connor,  118  Cal.  69-71,  50  Pac.  4. 

102.  In  criminal  prosecution  on  charge  of 
assault  with  Intent  to  commit  murder,  dis- 
trict attorney,  for  sole  purpose  of  laying 
foundation  to  Impeach  witness,  defendant's 
wife,  on  cross-examination  asked  her  two 
following  questions:  "Didn't  you  tell  Mrs. 
Bassi  on  the  night  of  February  22,  when  no 
one  was  present  but  Mrs.  Bassi,  in  garden 
near  your  house,  that  your  husband  Intended 
to  shoot  him  some  weeks  before  that?" 
"Didn't  you  tell  Mrs.  Bassi  at  the  same  time 
and  place,  when  no  one  was  present  but 
you  and  Mrs.  Bassi,  that  you  didn't  want  to 
go  out  and  speak  to  Firanzl,  but  your  hus- 
band made  you  do  it?"  He  afterwards  asked 
Impeaching  witness  question:  "What  did 
she  tell  you  about  the  shooting?"  The  lat- 
ter question  was  held  to  be  improper  under 
circumstances  for  purpose  of  impeaching 
witness,  as  it  did  not  cover  or  even  refer  to 
subject-matter  involved  In  question  ad- 
dressed to  defendant's  wife.  In  those  ques- 
tions not  one  word  is  found  as  to  shooting. 
One  inquiry  was  addressed  as  to  what  de- 
fendant determined  to  do  two  weeks  before 
date  of  affray  and  other  pertained  to  al- 
leged   acts    of    defendant,    directed    toward 


103.  Proof  that  witness,  who  has  testified 
as  to  his  opinion  that  defendant  was  insane 
at  time  of  commission  of  homicide  charged, 
had  signed  paper,  written  letter,  or  made 
statements  at  any  former  period  of  time 
to  effect  that  in  his  then  opinion  prisoner 
was  sane,  would  not  amount  to  an  impeach- 
ment of  him  in  strict  sense  as  witness.  Bui 
he  may  be  cross-examined  as  to  such  mat- 
ters, as  it  would  go  to  reliability  of  his 
opinion. — People  v.  Donovan,  43  Cal.  162,  166. 

104.  It  is  not  error  sufficient  to  reverse 
cause  on  appeal  that  court  refused  permis- 
sion to  read  deposition  of  prosecuting  wit- 
ness taken  at  preliminary  examination  for 
purpose  of  contradicting-  witness,  where 
portions  of  deposition  sought  to  be  intro- 
duced fail  to  show  any  material  contradic- 
tion of  testimony  of  witness  as  given  at 
trial.— People  v.  Kalkman,  78  Cal.  212,  216. 
13  Pac.  500. 

Aa  to  requirement  that  atatementa  mnat 
he  contradictory,  see  note  82  Am.  St.  Rep. 
48,  44. 

105.  Same — Statements  admitted  may  not 
he  proved. — Where  witness  testified  that  he 
might  have  made  statements  Inquired  about, 
there  is  nothing  to  contradict  in  regard  to 
such  statements,  and  evidence  offered  by 
another  witness  to  show  that  he  did  make 
such  statements  Is  inadmissible  for  purpose 
of  impeaching  him. — People  v.  Conkling.  ill 
Cal.  616,  623,  44  Pac.  314. 

Aa  to  evidence  of  contradictory  atatementa 
helna;  admlaalhle  when  wltneaa  answers  that 
he  doea   not  remember  having  made   them, 

see  notes  73  Am.  Dec.  765,  766;   82  Am.  St. 
Rep.  45. 


Aa  to  evidence  to  prove  contradictory 
atatementa  helna:  laadmlaalhle  when  wltneaa 
admlta  making  anch  atatementa,  see  notes 
78  Am.  Dec.  765,  766;  82  Am.  St.  Rep.  46. 

100.  Same— Statementa  Inconsistent  with 
dylna;  declarations  are  admissible  to  im- 
peach such  declarations. — People  v.  Law- 
rence, 21  Cal.  368,  371. 

Aa  to  impeaching-  dylna;  declarations,  see 

Kerr's    Cyc.    Pen.    Code,    2d    ed„    8  187    and 
note.  • 

Aa  to  Inconsistent  atatementa,  see  par.  63, 
this  note. 

107.  Same  — -  Unavailable  evidence— Col- 
lateral matter. — Witness  can  not  be  contra- 
dicted as  to  matters  collateral  to  issues  be- 
ing tried,  brought  out  on  cross-examination. 
Party  cross-examining  witness  Is  bound  by 
latter's  answers  as  to  such  matters. — Peo- 
ple v.  Bell,  53  Cal.  119,  120;  Pierce  v.  Scha- 
den,  59  Cal.  640;  People  v.  Webb,  70  Cal.  120, 
121,  11  Pac.  509;  People  v.  Dye,  75  Cal.  108! 
112,  16  Pac.  537;  People  v.  Tiley,  84  Cal.  651, 
655,  24  Pac.  290;  Young  v.  Brady,  94  CaJ. 
128,  130,  29  Pac.  489;  Faulkner  v.  Rondo ni, 
104  Cal.  140,  148,  37  Pac.  888;  Redington  v. 
Pacific  P.  T.  C.  Co.,  107  Cal.  317,  327,  48  Am. 
St.  Rep.   142,   40  Pac.   432;   Trabing  v.  Call- 
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fornia  Nav.  &  Imp.  Co.,  121  Cal.  137,  144,  145, 
63  Pac.  644. 

108.  A  recognized  rule,  or,  rather,  qual- 
ification of  rule,  governing  Impeachment  of 
credit  of  witness  by  proof  of  contradictory 
statements  elsewhere  made  by  him,  is  that 
matter  involved  in  supposed  contradiction 
must  not  itself  be  merely  collateral  in  its 
character,  but  must  be  relevant  to  issue  be- 
ing; tried. — People  v.  Devine,  44  Cal.  452, 
458;  People  v.  Furtado,  57  Cal.  845,  346. 

109.  In  prosecution  for  robbery,  district 
attorney  on  cross-examination  asked  de- 
fendant if  he  did  not  agree  with  an  al- 
leged accomplice  to  go  upon  line  of  Pacific 
Railroad  at  some  convenient  point  near  a 
named  place,  and  when  the  paymaster  of 
company  should  go  up  to  pay  off  hands,  by 
some  obstruction  throw  cars  off  track  and 
rob  him.  This  was  as  to  charge  upon  which 
defendant  was  not  being  prosecution.  Lat- 
ter, his  objection  to  question  being  over- 
ruled, denied  any  agreement  of  kind  and 
all  matters  to  which  inquiry  extended.  Dis- 
trict attorney,  under  objection  and  excep- 
tion, afterwards  called  alleged  accomplice, 
who  directly  contradicted  defendant  on 
these  points.  This  was  error.  It  was  plain- 
tiff's own  testimony  upon  collateral  matter 
and  he  was  not  entitled  to  contradict  it.— 
People  v.  Jones,  81  Cal.  565,  571. 

As  to  collateral  matters  mot  solas;  founda- 
tion for  Impeachment,  see  note  82  Am.  St. 
Rep.  50-62;  Abbott's  Trial  Brief  (Civil  Jury 
Trials,  2d  ed.),  pp.  204-208. 


As  to  cross-examination  oi  collateral  and 
Irrelevant  matters,  see,  ante,  9  2048  and  note. 


HO.  Same  —  Same  —  Evidence  of  state- 
ments made  by  a  third  person  are  inadmis- 
sible for  purpose  of  contradicting  witness. 
— Jepsen  v.  Beck,  78  Cal.  640,  548,  21  Pac. 
184. 


111.     Same— Same— Hearsay    testimony. — 

Where  witness  for  defense  was  asked  on 
cross-examination  If  he  had  made  certain 
statements  at  variance  with  his  present  tes- 
timony to  one  H  and  one  P  at  certain  places 
and  time  and  denied  having  made  such  a 
statement,  H  was  called  in  rebuttal  and 
testified,  without  objection,  that  at  said 
time  and  place  and  in  presence  of  said 
P  defendant  made  said  statement.  On  cross- 
examination  he  testified  that  defendant 
made  such  statement  in  Spanish  language; 
that  he  understood  Spanish;  that  he  did 
not  understand  every  word  and  sentence  of 
Spanish;  that  he  could  not  put  a  Spanish 
sentence  "connectedly  together";  could  not 
tell  "connectedly"  what  was  uttered,  and 
that  his  knowledge  as  to  exact  words  used 
by  defendant  in  that  connection  was  de- 
rived from  what  R,  who  acted  as  inter- 
preter, then  and  there  told  him.  Defendant 
moved  to  strike  out  evidence  of  H  as  to 
defendant's  statements  on  ground  that  same 
was  hearsay  and  his  motion  was  denied, 
court  saying  that  objection  went  simply 
to  weight  of  evidence  before  Jury.    On  ap- 


peal it  was  held  that  taking  into  considera- 
tion all  of  evidence  of  witness  upon  this 
subject,  it  could  not  be  said  that  trial  court 
erred  in  this  ruling. — People  v.  Jailles,  146 
Cal.  301,  306,  79  Pac.  965. 


112.     Same— Same — Immaterial  matter.— It 

Is  not  proper  to  contradict  witness  upon  an 
immaterial  matter. — People  v.  Harlan,  133 
Cal.  16,  22,  65  Pac.  9;  People  v.  Chrisman, 
186  Cal.  282,  287,  67  Pac  186. 

As  to  requirement  that  statements  mnst 
he  material  to  Issue,  see  note  82  Am.  St. 
Rep.   42,   43. 


113.  Same— Same— Irrelevant   matter. — A 

witness  can  not  be  impeached  by  contra- 
dictory statements  as  to  matters  irrelevant 
to  Issues. — Crusoe  v.  Clark,  127  Cal.  841,  844, 
69  Pac.  700. 

114.  Statements  of  witness  must  be  pert- 
inent to  issues  on  trial,  or  they  can  not  be 
contradicted. — Steen  v.  Santa  Clara  Valley 
Mill  &  Lumber  Co.,  184  Cal.  856,  857,  66  Pac. 
321. 

115.  A  party  can  not  cross-examine  his 
adversary's  witness  upon  irrelevant  matters 
for  purpose  of  eliciting  something  to  be 
contradicted.  And  if  such  matters  are 
drawn  out,  court  should  stop  inquiry  there. 
— People  v.  Bell,  58  Cal.  119,  120;  Pierce  v. 
Schaden,  69  Cal.  540;  People  v.  Dye,  76  Cal. 
108,  112,  16  Pac.  587;  People  v.  Tlley,  84  Cal. 
651,  653,  24  Pac.  290. 

116.  Witness'  answers  relating  to  irrele- 
vant matters  inquired  into  on  cross-exam- 
ination are  conclusive.— Evans  v.  De  Lay, 
81  Cal.  103,  105,  22  Pac.  408;  Young  v.  Brady, 
94  Cal.  128,  180,  29  Pac.  489. 

117.  Same— Same—Matter  outside  subject 
of  direct  examination. — Testimony  brought 
out  on  cross-examination  which  is  not  in 
relation  to  matters  covered  by  direct  ex- 
amination can  not  be  contradicted  by  party 
conducting  cross-examination. — People  v. 
Jones,  81  Cal.  666,  571. 

118.  In  an  action  to  quiet  title  to  ditch 
and  water-right,  witness  who  had  testified 
for  plaintiff  was  asked  on  cross-examina- 
tion if  he  had  not  stated  to  defendant  and 
another,  at  given  time  and  place,  that  he, 
witness,  knew  all  about  water,  and  could 
tell  them  as  well  as  anybody  else,  and  that 
plaintiff  had  right  to  water  that  came  below 
forks  of  creek,  but  had  no  right  to  water 
above  forks  of  creek,  and  had  no  right 
to  interfere  with  them  as  to  water  above 
forks.  The  witness  denied  having  made 
such  statement.  On  direct  examination  he 
had  not  testified  as  to  any  matter  relating 
to  the  right  of  water  above  forks.  Defend- 
ant then  offered  to  prove  alleged  state- 
ment. It  was  held  that,  as  answer  of  wit- 
ness on  cross-examination  was  not  In  con- 
tradiction of  anything  to  which  he  had 
testified,  and  was  outside  of  legitimate 
cross-examination,  answer  of  witness  was 
final  and  he  could  not  be  contradicted. — 
Faulkner  v.  Rondonl,  104  Cal.  140,  148,  149. 
t7  Pac.  888.       % 
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119.  Same  —  Same— Privilege*  fonniil- 
cations* — It  is  not  permissible  to  show  that 
party  to  suit  had  made  statements  to  his 
attorney  prior  to  trial  inconsistent  with  his 
testimony  upon  trial.  Such  statements  are 
privileged. — Verdelll  v.  Gray's  Harbor  Com. 
Co.,  115  Cal.  617,  525,  526,  47  Pac.  364. 

120.  Wife  of  defendant  in  criminal  cause, 
who  has  been  called  as  a  witness  by  de- 
fense, may  be  impeached  by  showing  that 
she  made  contradictory  statements  to  an 
attorney  whom  she  endeavored  to  employ 
to  represent  her  husband  in  the  cause, 
where  attorney  declined  to  accept  such  em- 
ployment. Such  case  does,  not  come  within 
provisions  of  section  1881,  ante,  prohibiting 
attorney  from  being  examined  without  con- 
sent of  his  client  as  to  any  communication 
made  by  client  to  him.  Inhibition  does  not 
extend  to  statements  which  do  not  purport 
to  be  conveyed  to  attorney  from  client,  but, 
on  contrary,  which  are  representations  of 
witness  as  to  her  knowledge  of  transac- 
tion.— People  v.  Heart,  1  Cal.  App.  166,  168, 
169,  81  Pac.  1018. 

A  a  to  cross-examination  concerning  privi- 
leged communication*,  see,  ante,  8  2048  and 
note  pars.  23,  24. 


communlcatlo 


see, 


As     to     privileged 

ante,  9  1881  and  note. 

121.  Sustaining  witness— By  evidence  of 
prior  similar  statements. — There  are  cases 
which  sustain  proposition  that  whenever  an 
attempt  is  made  to  impeach  witness  by 
proving  former  contradictory  statements,  he 
may  be  supported  by  evidence  that  he  has 
made  to  other  persons  declarations  consis- 
tent with  his  testimony.  Best  elementary 
writers  reach  conclusion  that  evidence  is  to 
be  received  only  in  exceptional  cases.  Wit- 
ness can  not  be  confirmed  by  proof  that  he 
has  given  same  account  before,  for  his 
mere  declaration  Is  not  evidence.  His  hav- 
ing given  different  account,  although  not 
upon  oath,  necessarily  impeaches  either  his 
veracity  or  his  memory;  but  his  having  as- 
serted same  thing  does  not,  in  general, 
carry  his  credibility  further  than,  nor  so 
far  as,  his  oath.  Such  declarations  may. 
however,  be  admissible  In  contradiction  of 
evidence  tending  to  show  that  account  is 
fabrication  of  late  date,  or  it  may  be  shown 
that  same  account  was  given  before  its 
ultimate  effect  and  operation  (arising  from 
a  change  of  circumstances)  could  have  been 
foreseen;  and  also,  perhaps,  in  other  pecu- 
liar cases. — People  v.  Doyell,  48  Cal.  85, 
90,  91. 

As  to  sustaining  character  of  witness,  see, 
ante,  8  2051,  note  par.  104. 

122.  Although  it  has  been  held  that 
where  an  attempt  has  been  made  to  Impeach 
witness  by  proving  former  contradictory 
statements,  he  can  not  be  supported  by  evi- 
dence that  he  has  made  to  other  persons 
declarations  consistent  with  his  testimony, 
nevertheless  such  declarations  may  be  ad- 
missible in  contradiction  of  evidence  tend- 
ing to  show  that  account  is  fabrication  of 
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late  date,  when  it  may  be  shown  that  same 
account  was  given  before  its  ultimate  effect 
and  operation,  arising  from  change  of  cir- 
cumstances, could  have  been  foreseen.— 
Barkly  v.  Copeland,  74  Cal.  1.  4,  15  Pac.  307. 

123.  When  witness  is  charged  with  testi- 
fying under  Influence  of  some  motive 
prompting  him  to  make  false  statement,  it 
may  be  shown  that  he  made  similar  state- 
ments at  time  when  imputed  motive  did  not 
exist;  thus,  where  testimony  introduced  to 
Impeach  witness,  a  convict,  tends  to  show 
that  he  was  testifying  at  trial  under  in- 
fluence of  a  promise  to  procure  his  pardoc 
in  case  he  would  so  testify  as  to  Inculpate 
the  plaintiff,  evidence  of  similar  statements 
made  prior  to  time  of  his  conviction  are 
admissible. — Barkly  v.  Copeland,  74  Cal.  L 
4,  5,  15  Pac.  307. 

124.  Impeachment  of  witness  by  showing 
that  he  has  made  statements  in  conflict  with 
his  present  testimony  can  not  be  met  by 
party  calling  such  witness  with  evidence 
that  at  other  and  different  times  impeached 
witness  has  made  statements  in  harmony 
with  his  present  testimony,  and  to  permit 
introduction  of  testimony  of  this  latter 
character  is  prejudicial  to  party  against 
whom  it  is  received.  Particularly  is  ttis 
the  rule  where  there  is  nothing  to  show  that 
witness  did  not  have  same  motive  or  in- 
terest to  deceive  when  he  made  affirmanry 
statements  that  he  may  have  had  when  he 
testified  to  them. — People  v.  Turner,  1  CaL 
App.  420-422.  82  Pac.  397. 

As  to  corroborating  witness  by  evidence 
of  statement*  made  oat  of  conrt,  see  notes 
11  Am.  Dec.  757-760:  66  Am.  Dec.  219;  $5 
Am.  Dec.  761. 

As  to  evidence  of  good  character,  see. 
post.  S  2053  and  note. 

125.  Same— Inadmissible  to  prove  trnta- 
ful  character. — A  witness  who  has  been  im- 
peached by  evidence  of  contradictory  state- 
ments, and  by  showing  that  his  reputation 
for  truth  is  bad,  can  not  be  supported  by 
evidence  of  prior  statements  made  at  time 
so  far  remote  as  to  preclude  idea  that  story 
was  fabrication  of  recent  date.  This  char- 
acter of  evidence  does  not  meet  emergencies 
of  case.  Where  witness  Is  discredited  by 
showing  that  he  is  not  disinterested,  but  is 
testifying  under  inducement  to  misstate 
facts,  there  is  some  plausibility  in  claim 
that  statements  to  same  effect  as  his  testi- 
mony, made  before  he  became  interested, 
tend  in  some  degree  to  show  that  his  testi- 
mony was  not  affected  by  this  interest.  But 
where  question  is  whether  witness  is  truth- 
ful man,  such  evidence  has  no  bearing  upon 
that  issue. — Mason  v.  Vestal,  88  Cal.  3$€. 
398.  22  Am.  St.  Rep.  310,  26  Pac.  213. 

126.  Same  — Order  of  proof. — Although 
evidence  of  prior  similar  statement  should 
not  be  admitted  for  purpose  of  supporting 
testimony  of  witness  at  trial,  until  after 
witness  has  been  Impeached,  such  error  Is 
not  ground  for  reversal  of  judgment  where 
record     shows     that     Impeaching     evidence 
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would  have  authorized  admission  of  prior 
declarations,  if  offered  before  they  were 
testified  to. — Barkly  v.  Copeland,  74  Cal. 
1,   6,   6,    16   Pac.   307. 

127.  Witness  may  be  Impeached— By  evi- 
dence that  he  has  made  at  other  times 
statements  Inconsistent  with  his  present 
testimony,  proper  foundation  therefor  being; 
laid.— People  v.  Nyland,  41  Cal.  129,  132; 
People  v.  Durrant,  116  Cal.  179,  220,  48  Pac. 
76;  People  v.  Collum,  122  Cal.  186,  188,  54 
Pac.  589;  People  v.  Rushing;,  130  Cal.  449, 
453,  80  Am.  St.  Rep.   41,  62  Pac.  742. 

See,  also,  cases  cited  under  pars.  80-115, 
this  note. 

As  to  Impeachment  of  witness,  generally, 

see,  ante,  89  2049,  2051  and  notes. 

As  to  impeachment  by  evidence  off  con- 
tradictory statements*  see  Kerr's  Cyc.  Pen. 
Code,  2d  ed.,  $  1321  and  note  pars.  58-66; 
also  notes  15  Am.  Dec.  99,  100;  82  Am.  St. 
Rep.  39-68;  Abbott's  Trial  Brief  (Civil  Jury 
Trials,  2d  ed.),  pp.  176-192. 


As  to  Impeachment  of  party* 
nenn,  see  note  78  Am.  Dec.  776. 


when  wit- 


As  to  rlgrht  to  prove  statements  of  sub- 
scribing; witness  to  will,  whose  signature 
has  been  proved,  contrary  to  statements  In 
attestation  clause,  see  brief  68  L.  R.  A.  322. 

As  to  testing;  credibility  of  witness  by 
cross-examination,  see,  ante,  fi  2048  and  note 
pars.  24-95. 

128*  Same— Defendant  In  criminal  cause 
may  be  Impeached. — Defendant  in  criminal 
cause  who  testifies  in  his  own  behalf  may 
be  impeached  as  to  contradictory  state- 
ments in  same  manner  as  other  witness 
may  be. — People  v.  Gleason,  122  Cal.  370.  373. 
55  Pac.  123;  People  v.  Walker,  140  Cal.  153, 
155,    166,  73  Pac.  831. 

129.  A  statement  made  by  defendant  at 
coroner's  inquest  is  admissible  in  evidence 
for  purpose  of  contradicting*  him  when  he 
offers  himself  as  a  witness  in  case. — People 
v.  Hong-  Ah  Duck,  61  Cal.  387,  394. 

ISO.  Defendant  in  criminal  prosecution 
may,  by  way  of  impeachment,  on  cross-ex- 
amination, be  asked  as  to  what  he  testified 
in  former  trial,  district  attorney  reading; 
questions  from  transcript  of  his  testimony 
taken  at  such  trial,  and  laying  proper 
foundation  by  inquiring  whether  at  former 
trial,  giving  time  and  place,  when  and 
where  It  occurred,  he  had  testified  so  and 
so,  putting  question. — People  v.  Fitzgerald, 
138  Cal.  39,  41,  42,  70  Pac.  1014. 

As  to  Impeachment  of  defendant  In  crim- 
inal cause,  see,  ante,  $  2051  and  note  pars. 
29-32,  73;  Kerr's  Cyc.  Pen.  Code,  2d  ed., 
S  1323  and-  note  pars.  16-18. 

131.  Same— Deposition  may  be  impeached. 
—A  defendant  in  criminal  cause  who  has 
testified  in  his  own  behalf  may,  on  cross- 
examination,  be  shown  specified  portion  of 
transcript  of  his  testimony  upon  his  pre- 
liminary examination,  and  if  he  states  tbat 


he  gave  such  testimony  other  witnesses 
may  be  Introduced  for  purpose  of  contra- 
dicting- him  as  to  such  statements  therein 
made. — People  v.  Chrisman,  135  Cal.  282,  286, 
67  Pac.   136. 

As  to  contradicting;  testimony  of  deceased 
witness  whose  written  examination  before 
committing  magistrate  has  been  read  In 
evidence,  see  note  50  Am.  Dec.  162,  163. 

182.  Same—  Same— Subsequent  statements 
Inadmissible,  when.  —  Where  deposition  of 
witness  taken  at  preliminary  examination 
is  read  at  trial  because  of  absence  of  such 
witness  from  state,  his  testimony  can  not 
be  impeached  by  showing  that  since  pre- 
liminary examination  he  had  made  state- 
ments to  third  parties  in  contradiction  of 
his  testimony. — People  v.  Compton,  132  Cal. 
484,  486,  64  Pac.  849. 

13S.  Same— Favorable  witness  may  n/»t  be 
contradicted. — It  Is  only  where  evidence 
produced  by  counsel  results  in  injury  to  his 
own  cause  that  sections  of  code  as  to  Im- 
peachment by  contradictory  statements  may 
be  invoked.  Where  witness  for  prosecution 
has  given  evidence  favorable  to  defendant, 
it  is  not  error  for  court  to  refuse  to  permit 
defendant  to  impeach  such  witness  by  show- 
ing that  at  other  times  he  had  made  state- 
ments inconsistent  with  such  testimony. — 
People  v.  Conkling,  111  Cal.  616,  623,  624,  44 
Pae.  314. 

134.  If  testimony  of  witness  called  by 
defendant  has  not  been  favorable  and  mate- 
rial for  defendant,  testimony  tending  to 
impeach  him  is  immaterial. — People  v.  Mur- 
ray, 85  Cal.  350,  357,  24  Pac.  666. 

135.  Written  statement  —  Identified  by 
witness  as  being  in  his  own  writing  and 
signed  by  him,  is  admissible  for  purpose  of 
contradicting  statements  made  by  him  dur- 
ing his  examination  at  trial. — Toby  v.  Ore- 
gon Pac.  R.  Co.,  98  Cal.  490,  501,  33  Pac.  550. 

136.  The  only  written  statements  that 
can  be  used  for  purpose  of  impeaching  wit- 
ness by  showing  thereby  that  he  had  made 
statements  out  of  court  inconsistent  with 
testimony  given  by  him  on  trial,  are  state- 
ments made  by  witness  himself,  either  di- 
rectly in  his  handwriting,  or  over  his  sig- 
nature, or  indirectly  by  his  adoption  of,  or 
admission  of,  correctness  of  written  report 
of  his  statements  made  by  some  other  per- 
son. He  can  not  be  held  responsible  for 
statement  taken  down  by  another  purport- 
ing to  be  report  of  his  oral  declarations, 
unless  he  has  been  made  acquainted  with 
contents  of  such  statement,  and  directly  or 
Indirectly  admitted  that  it  was  correct.  A 
transcript  of  statements  previously  made 
by  witness  at  private  examination  by  police 
officer,  taken  down  in  shorthand  and  there- 
after transcribed,  but  which  is  not  shown 
to  have  been  read  or  seen  by  witness,  or 
that  he  was  aware  of  its  contents,  is  not 
admissible  for  purpose  of  impeaching  wit- 
ness.— People  v.  Glare,  139  Cal.  154,  157,  158, 
72  Pac.  965. 
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137.  A  statement  made  on  motion  for 
new  trial  and  on  appeal,  In  prior  case,  and 
agreed  to  as  correct  by  attorneys  for  re- 
spective parties,  and  purporting  to  contain 
all  evidence  in  that  case,  can  not  be  read 
in  evidence  for  purpose  of  contradicting: 
witness  who  testified  in  such  prior  action, 
and  whose  testimony  purports  to  be  set  out 
therein.  Such  statement  is  made  only  for 
particular  purpose  and  is  not  proof  except 
for  that  purpose.  It  can  not  be  used  to 
impeach  witness  who  did  not  make  or  sign 
it. — Payne  A  Dewey  ▼.  Tre dwell,  16  Cal. 
221,  225,  240. 

138.  Same  —  Affidavit*  of  witness  which 
tend  to  contradict  his  testimony  are  admis- 
sible for  that  purpose. — Empire  Gold  Min. 
Co.  v.  Bonanza  Gold  Min.  Co..  67  Cal.  406, 
409,  7  Pac.  810.  See  People  v.  Smallman,  55 
Cal.  186,  189;  People  v.  Samonset.  97  Cal. 
448,  452,  32  Pac.  520. 


As  to  affldarits  contalnlns;  contradictory 
statement*,  see  notes  73  Am.  Dec.  770;  82 
Am.  St.  Rep.  49. 

189.  Same— Answer. — Original  answer  by 
an  executor  in  an  action  arising  upon  a 
contest  of  probate  of  will  may  be  used  upon 
trial  for  purpose  of  contradicting  testimony 
of  executor,  notwithstanding:  that  such 
original  answer,  has  been  superseded  by  an 
amended  answer. — Estate  of  O'Connor,  118 
Cal.  69,  70,  60  Pac.  4. 

As  to  use  of  verlned  pleadings,  see  note 
82  Am.  St.  Rep.  48. 

140.  Same  —  Complaint.  —  Although  an 
original  complaint  may  not  be  used  as  evi- 
dence against  plaintiff  to  disprove  any  of 
averments  of  his  amended  complaint  sub- 
stituted for  it,  plain  tiff  may,  on  cross-ex- 
amination, after  having  his  attention  called 
to  portion  of  original  complaint  claimed  to 
be  inconsistent  with  his  statements'  as  wit- 
ness, be  cross-examined  relating  thereto, 
and  such  portions,  so  far  as  they  are  con- 
tradictory or  inconsistent  with  his  state- 
ments as#  witness,  are  admissible  for  pur- 
pose of  impeaching  him  as  much  as  if  they 
were  contained  In  letter  by  him  to  third 
party  or  in  an  affidavit  filed  in  distinct  pro- 
ceeding.— Johnson  v.  Powers,  65  Cai.  179, 
180,  3  Pac.  625. 

141.  Same — Deposition  of  party,  or  por- 
tion thereof,  is  admissible  for  purpose  of 
showing  contradictory  statements. — White 
v.  White,  82  Cal.  427,  451,  7  L.  R.  A.  799.  23 
Pac.  276. 

As  to  reading  from  deposition,  see  par.  7, 
this  note. 

142.  A  defendant  in  criminal  cause  may 
be  impeached  by  his  deposition  taken  upon 
his  preliminary  examination,  his  attention 
having  been  first  called  to  it.  The  provision 
of  the  Penal  Code,  section  686,  permitting 
such  depositions  to  be  read  upon  trial  only 
when  witness  is  dead  or  insane,  or  absent 
from  state,  does  not  apply  to  its  use  to 
impeach  witness  who  is  present,  deposition 
being    properly    certified    by    shorthand    re 


porter  as  required  by  code. — People  v.  Haw- 
ley,   111   Cal.   78,   88,   43   Pac.   404. 

143.  Defendant  in  prosecution  for  obtain- 
ing goods  by  false  and  fraudulent  pretenses, 
who  has  testified  in  his  own  behalf  to  effect 
that  he  had  no  Intention  when  he  obtained 
goods  to  defraud;  that  he  fully  Intended 
paying  for  goods,  and  felt  perfectly  sure  of 
his  ability  to  do  so  when  bill  became  due, 
may  be  contradicted  by  his  deposition  given 
in  proceeding  in  insolvency,  which  shows 
that  at  time  he  made  representations  he 
had  only  about  three  thousand  five  hundred 
dollars  and  owed  nine  thousand  dollars. — 
People  v.  Welger,  100  CaL  352,  357,  358.  34 
Pac.  826. 

14*4.  A  witness  in  prosecution  for  murder 
may  be  contradicted  by  production  of  dep- 
osition given  by  him  before  coroner  at  in- 
quest held  upon  deceased.  —  People  v. 
Devine,  44  Cal.  452,  458. 

145.  A  witness  may,  on  cross-examina- 
tion, be  shown  his  testimony  given  on  pre- 
liminary examination  and  asked  whether  he 
gave  it.  If  he  admits  giving  It,  It  is  com- 
petent for  purpose  of  contradicting  testi- 
mony given  by  him  upon  trial  or  for  pur- 
pose of  laying  foundation  for  impeachment. 
— People  v.  Chrlsman,  135  Cal.  282,  286,  287, 
67  Pac.  186.  See  People  v.  Kalkman,  72  Cal. 
212,  216,  13  Pac.  500. 

146.  Witness  D  testified  in  behalf  of  de- 
fendant for  purpose  of  impeaching  witness 
for   prosecution,   B,   as   to   what   witness  B 
swore   to   on   former   trial   in   reference   to 
position  and  movements  of  defendant  and  of 
deceased  at  time  of  homicide;  and  for  like 
purpose    of    contradicting    B,    by    showing 
that   he  had  testified  on  former  trial  to  a 
state   of   facts   different   to   that   stated   by 
him  on  second  trial,  defendant  read  in  evi- 
dence from  reporter's  notes  portion  of  B's 
testimony   given   on   former  trial,   reporter 
having   testified   that   he   took    down   testi- 
mony  of   B   in   shorthand   and   transcribed 
it   into   longhand,   and   that   transcript   was 
correct   one   of   B's    testimony   as   given   at 
such   trial.    No  portion   of   such  deposition 
was   introduced    by   defendant   upon   points 
in  reference  to  which  witness  D  had  testi- 
fied.   Thereupon  prosecution  offered  portion 
of  same  deposition  relating  to  facts  testified 
to  by  D  for  purpose  of  contradicting  D,  and 
corroborating    witness    B's    statements    on 
second   trial,   to  which   offer  defendant  ob- 
jected   on    ground    that    notes    of    reporter 
were   not   certified  as  correct.    It  was  held 
that   under  such   circumstances  notes  were 
admissible  on  part  of  prosecution  for  pur- 
pose for  which   they  were  used. — People  v. 
Morine,  61  Cal.  367,  372,  373. 

As  to  nse  of  deposition  to  contradict  wit- 
ness, see  notes  73  Am.  Dec.  767-769;  82  Am. 
St.  Rep.  47. 

As  to  nse  of  shorthand  reporter's  notes 
of  former  testimony,  to  contradict  witness. 

see  note  81  Am.  St.  Rep.  363,  364. 

As  to  cross-examination  about  former 
deposition,  see,  ante,  8  2048  and  note  par.  97. 
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147*  Same— Same— Contradictory  portion 
only  should  be  read. — It  is  not  permissible 
to  introduce  In  evidence  against  defendant's 
objections  an  entire  former  deposition  of 
witness  on  stand,  unless  it  is  in  its  entirety 
contradictory  of  his  testimony  given  at 
trial.  The  proper  course  is  to  read  those  por- 
tions only  which  are  contradictory,  and 
then  they  must  be  shown  to  witness  before 
any  question  is  put  to  him  concerning  them, 
if  in  writing. — White  v.  White,  82  Cal.  427, 
451,  7  L.  R.  A.  799,  23  Pac.  276;  People  v. 
Lambert,  120  Cal.   170,  175,  52  Pac.  307. 

148.  Same  —  Letters  of  witness  which 
tend,  although  In  slight  degree,  to  contra- 
dict his  testimony  are  admissible  for  that 
purpose. — Silvey  v.  Hodgdon,  48  Cal.  187, 
1X9;  Empire  Gold  Min.  Co.,  v.  Bonanza  Gold 
Min.  Co.,  67  Cal.  406,  409.  7  Pac.  810. 

As  to  use  of  letters*  see  note  82  Am.  St. 
Rep.  49. 

149.  Same  —  Memorandum  furnished  by 
garnishee. — In  an  action  against  sheriff  for 
conversion  of  personal  property  seized  on 
attachment  against  third  party,  defendant 
justifying;  taking  on  ground  that  sale  from 
such  third  party  to  plaintiff  was  void  as 
against  attaching  creditor,  writ  in  attach- 
ment case  and  sheriff's  return  thereon,  with 
memorandum  furnished  by  garnishee,  are 
admissible  in  evidence  in  connection  with 
cross-examination  of  such  garnishee  for 
purpose  of  impeaching  him  by  showing  that 
some  of  statements  made  on  his  direct  ex- 
amination were  not  true. — Nichol  v.  Lau- 
meister,  102  Cal.  658,  660,  86  Pac.  925. 

150.  Same— Method  of  Introducing-  writ- 
Ins. — Where  deposition  of  party  Is  used  for 
purpose  of  contradicting  his  statements  at 
trial.  It  is  an  objectionable  mode  of  cross- 
examination  to  read  to  witness  several 
questions  and  answers,  and  inquire  of  wit- 
ness "Jf  that  was  correct?"  "is  that  what 
you  said  then?"  "is  that  true?"  As  such 
course  of  examination  is  useless  waste  of 
time,  court  has  power  to  stop  it.  The  proper 
method  is  to  introduce  portion  of  deposition 
;ontaining  contradictory  statements. — White 


▼.  White,  82  Cal.  427.  451,  7LR.A.  799,  28 
Pac.  276;  People  v.  Lambert,  120  Cal.  170, 
175.  62  Pac.  807. 

151.     Same— Must  he  shown  to  witness.— 

While  witness  may  be  Impeached  by  evi- 
dence that  he  has  made,  at  other  times, 
statements  inconsistent  with  his  testimony, 
still  law  requires,  if  such  statements  are  in 
writing,  that  they  shall  be  shown  to  witness 
before  question  is  put  to  him  concerning 
them.  Writing  must  be  shown  to  witness 
that  he  may  have  opportunity  for  inspection 
and  examination,  and  acquainting  himself 
with  contents,  and  he  is  allowed  time  for 
that  purpose. — People  v.  Chlng  Hing  Chang, 
74  Cal.  389,  392,  894,  16  Pac.  201;  People  v. 
Lee  Chuck,  78  Cal.  317  322,  20  Pac.  719; 
People  v.  Nonella,  99  Cal.  333,  334,  33  Pac. 
1097. 


As  to  showing  wrttlnar  to 

73  Am.  Dec.  770. 


witness,  see  note 


As  to  right  of  opposite  party  to  Inspect 
writing,  see,  post,  $  2054  and  note. 

102.     Same  —  Same  —  Testimony     before 
magistrate  presumed  to  he  In  wrltlnav — If  it 

Is  not  shown  to  court  that  former  testimony 
was  not  taken  down  in  writing,  court  may 
properly  presume  that,  as  in  most  cases, 
testimony  before  examining  court  or  magis- 
trate was  taken  down  in  writing,  that  tes- 
timony referred  to  in  question  was  in  writ- 
ing, and  if  counsel  failed  to  read  testimony 
to  witness,  ruling  of  court  requiring  such 
reading  before  witness  is  required  to  an- 
swer is  not  objectionable. — People  v.  Chlng 
Hing  Chang,  74  Cal.  389,  392,  898,  16  Pac. 
201. 


183.  Same  — -  Same  —  Witness  may  have 
atatementa  read  to  him,  instead  of  being 
shown  to  him,  and  this  meets  the  statute. — 
People  v.  Lambert,  120  Cal.  170,  176,  62 
Pac.  307. 

154.  Where  witness  can  not  read,  or  writ- 
ing is  in  language  to  him  unknown,  he  is 
entitled  to  have  Jt  read  to  him  that  he  may 
be  able  to  say  whether  writing  is  his  evi- 
dence or  not. — People  v.  Ching  Hing  Chang, 
74  Cal.  389,  394,  16  Pac.  201. 


§  2053.  EVIDENCE  OF  GOOD  CHARACTER,  WHEN  ALLOWED.  Evi- 
dence of  the  good  character  of  a  party  is  not  admissible  in  a  civil  action,  nor 
of  a  witness  in  any  action,  until  the  character  of  such  party  or  witness  has 
been  impeached,  or  unless  the  issue  involves  his  character. 

History:    Enacted  March  11,  1872. 

EVIDENCE  OF  GOOD  CHARACTER. 

1.  Allegations    of   adultery  —  In    divorce 

complaint. 

2.  Bad  reputation — Evidence  of. 

3.  Character  of  party. 


9.  Same — Proof   of    contradictory   state- 
ments. 

10.  Same — Proof  of  previous  conviction  of 
witness  is  attack  upon. 


11.  Construction    of    section  —  As    merely 
concise  statement  of  rule. 


4-6.  Character  of  witness. 

7.  Same — Evidence  must  relate  to  person 
who  is  witness. 


8.  Same — Judge  should  not  indorse. 
C.  C.  P.— 236 


8761 


12.  Same  —  Ex   parte  certificate  of  char- 

acter inadmissible. 

13.  Same — With  other  sections. 

14.  Contradictory  evidence. 
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15.  Conviction  of  felony. 

16.  Evidence  of  character — In  general. 

17.  Same — Inadmissible  unless  impeached. 

18.  Same — Properly  excluded  when. 

19.  Impeachment  of  character. 
See,  ante,   99  2061,  2052  and  notes. 

1.  Alienation*  of  adultery  — In  divorce 
complaint  does  not  put  the  character  of  the 
defendant  in  Issue,  and  evidence  concerning 
it  is  under  above  section  properly  excluded. 
— Van  Horn  v.  Van  Horn,  5  Cal.  App.  719, 
721,  91  Pac.  260. 

2.  Dad  reputation  —  Evidence  of. — Evi- 
dence that  the  general  reputation  of  the 
witness  for  truth,  honesty  and  integrity  is 
bad  is,  of  course,  an  impeachment  of  the 
character  of  the  witness  and  may  be  met 
by  rebuttal  evidence  to  the  contrary. — Title 
Ins.  &  T.  Co.  v.  Ingersoll,  163  Cal.  1,  7,  94 
Pac.  94. 

As  to  evidence  of  character,  see  pars.  16, 
17,  this  note. 

3.  Character  of  party.r- The  general  rule 
is  that  in  civil  actions  evidence  of  good 
character  of  defendant  is  not  admissible, 
The  character  of  either  party  is  as  rule  ir- 
relevant. There  are  few  exceptions  to  rule 
which  consist  mostly  of  cases  where  char- 
acter of  some  person  Is  very  issue  involved 
— as,  for  instance,  character  of  employee 
where  employer  Is  sued  for  former's  neg- 
ligence. Character  of  chastity  in  certain 
actions  is  admissible;  some  courts  have  held 
that  in  libel  suit  plaintiff  may  prove  his 
good  character,  and  also  in  actions  for  cer- 
tain kinds  of  fraud;  and  there  are  other 
exceptions.  Greenleaf  states  rules  in  this 
language:  "In  civil  cases  such  evidence  is 
not  admitted,  unless  nature  of  actions  in- 
volved general  character  of  party,  or  goes 
directly  to  affect  it."  But  an  action  for 
assault  and  battery  is  not  one  of  exceptions. 
— Vance  v.  Richardson,  IIP  Cal.  414,  416, 
417,  42  Pac.  909. 

Aa  to  evidence  of  character  of  party  In 
civil  action,  see  notes  63  Am.  Dec.  133;  74 
Am,  Dec.  550;  80  Am.  Dec.  470;  41  Am.  Rep. 
120,  121;  42  Am.  Rep.  201,  202;  14  Am.  St. 
Rep.  480. 

Aa  to  evidence  of  character  of  party,  when 
Inane  Involves  character,  see  notes  1  Am. 
Dec.  104,  105;  18  Am.  Dec.  499,  500;  14  Am. 
Dec.  318;  20  Am.  Dec.  620;  6  Am.  Rep.  360. 

As  to  evidence  of  good  character  of  de- 
fendant In  criminal  eaae,  see  Kerr's  Cyc. 
Pen.  Code,  2d  ed.,  9  187  and  note  pars.  42-63. 

4.  Character  of  wltneaa. — Evidence  is  not 
admissible  to  prove  that  character  of  wit- 
ness for  truthfulness  is  good,  unless  oppo- 
site party  has  tried  to  impeach  him  by 
showing  that  his  general  reputation  Is 
bad.— People  v.  Cowgill,  93  Cal.  696-698,  29 
Pac.  228. 

5.  It  is  only  in  cases  where  witness* 
character  is  attacked  by  evidence  that  his 


reputation  for  truth,  honesty,  and  Integrity 
is  bad  that  other  side  is  admissible. — People 
v.   Bush.   65   Cal.   129,  132,   3  Pac   590. 

6.  Where  character  of  witneaa  for  truth 
and  veracity  has  been  attacked  by  evidence 
of  witness  for  adverse  party,  evidence  being 
conversation  narrated  upon  matters  entirely 
irrelevant  to  issues,  and  which  could  have 
had  no  other  effect  than  to  induce  belief  in 
minds  of  Jury  that  impeached  witness  was 
suborned  and  unworthy  of  credit,  evidence 
is  admissible  as  to  good  character  of  such 
witness.  Such  an  attack  upon  his  character 
is  as  effectual  as  if  his  reputation  In  this 
respect  had  been  assailed  by  direct  Inquir- 
ies, and  there  is  no  good  reason  for  al- 
lowing proof  of  good  character  in  latter 
case  that  does  not  apply  as  well  to  the 
former. — People  v.  Ah  Fat,  48  Cal.  61,  64. 


Aa  to  Impeachment  of  wltneaa  by  i 
on  general  reputation,  see,  ante.  9  -051   and 
note  pars.  76-100. 

Aa  to  competency  of  wltneaa  testifying;  aa 
to  good  character,  see  note  82  Am.  SL 
Rep.  64. 

Aa  to  sustaining  witness  by  evidence  of 
his  prior  atatementa  when  evidence  to  im- 
peach his  motlvea  la  Introduced,  see.  ante, 
9  2062  and  note  pars.  116-121;  also  Abbott's 
Trial  Brief  (Civil  Jury  Trials,  2d  ed.).  pp. 
218-227. 

Aa  to  Introducing  evidence  to  anstaln  wit- 
ness   before    he    has    been    impeached,    see 

note  52  Am.  Dec.  349. 

Aa  to  supporting  character  of  wltneaa,  see 

notes  39  Am.  Deo.  630;  82  Am.  St,  Rep.  63, 
65-68. 


7.  Same— Evidence  mnat  relate  to 
who  la  wltneaa* — In  action  to  recover  horse 
which  defendant  claimed  to  have  purchased 
from  J,  a  third  party,  and  which  he  denied 
to  be  property  of  plaintiff,  defendant,  while 
testifying,  stated  that  J  was  a  man  of  good 
character.  For  purpose  of  contradicting  this 
evidence  of  good  character  of  J  plaintiff 
offered  record  in  criminal  case  in  which  J 
pleaded  guilty  of  charge  of  horse  stealing, 
which  record  also  showed  that  he  had  been 
previously  convicted  of  petty  and  grand 
larceny.  This  evidence  was  held  inadmis- 
sible as  character  of  Jones  was  not  in  Issue. 
— Donelly  v.  Cur  ran,  64  Cal.  282. 

See,  ante,  9  2051  and  note  par.  74. 

8.  Same— Judge  should  not  Indorse. — It  is 

improper  for  judge,  in  trial  before  Jury,  to 
make  statements  indorsing  character  of 
witness. — McMinn  v.  Whelan,  27  Cal.  300. 
319. 


9.  Same— Proof  of  contradictory  atate- 
menta.— If  testimony  of  an  Impeaching  wit- 
ness is  directed  to  mere  proof  of  contradic- 
tory statements  on  matters  relevant  to 
issues  being  tried,  propriety  of  evidence  of 
character  to  sustain  impeached  witness' 
testimony  is,  to  say  the  least,  questionable, 
although  authorities  may  be  found  in  sup- 
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port  of  its  admissibility. — People  v.  Ah  Fat, 
48  Cal.   61,   64. 

A  a  to  proof  off  contradictory  statements, 

see,  ante,  8  2052  and  note. 

10.  Same— Proof  of  previous  conviction 
of  witness'  la  attack  upon  his  general  char- 
acter for  truth,  honesty,  and  integrity,  and 
party  producing:  such  witness  thereupon  has 
right  to  sustain  his  witness  by  evidence  of 
his  good  character. — People  v.  Amanacus,  50 
Cal.   233-235. 

As  to  proof  of  conviction  of  felony,  see, 
ante,  §  2051  and  note  pars.  19-43. 

11.  Construction  of  section— -As  merely 
concise  statement  of  role. — Above  section  is 
merely  concise  statement  of  rule  as  it  is  to 
be  found  in  text-books  and  general  deci- 
sions.— Vance  v.  Richardson,  110  Cal.  414, 
416,  417,  42  Pac.  909. 

12.  Same— Ex  parte  certificate  of  charac- 
ter inadmissible.— In  an  action  for  libel,  wit- 
ness for  defendant  had  testified,  among; 
other  things,  that  he  had  denounced  char- 
acter of  plaintiff  at  his  former  place  of 
residence  "as  all  good  citizens  used  to  and 
did  do"  on  account  of  divers  acts  of  plaintiff 
at  that  place.  Plaintiff  then  proposed  to 
introduce  as  evidence  before  jury  letter  or 
certificate  of  good  character  for  himself 
signed  by  judge  of  superior  court  and  others 
admitted  to  be  good  citizens  of  said  place. 
This  was  objected  to  by  defendant's  coun- 
sel on  ground  that  it  was  irrelevant  and 
Incompetent  for  any  purpose.  It  was  ad- 
mitted in  evidence  by  court  as  legitimate 
cross-examination.  Supreme  court  held  let- 
ter to  be  inadmissible,  as  effect  of  its  ad- 
mission would  be  to  prove,  on  trial,  good 
character  for  plaintiff  by  ex  parte  written 
statements  of  witness  not  under  oath  or 
affirmation,  and  not  in  presence  and  sub- 
ject to  examination  of  all  parties  to  action 
who  chose  to  attend. — Jones  v.  Duchow,  87 
Cal.  109,  112,  113,  23  Pac.  371,  25  Pac.  256. 

13.  Same  —  With  other  sections* — Under 
sections  2051  and  2052,  ante,  a  witness  can 
be  Impeached  "by  contradictory  evidence, 
or  by  evidence  that  his  general  reputation 
for  truth,  honesty  and  integrity  is  bad,"  or 
by  evidence  that  he  has  been  convicted  of 
a  felony,  or  evidence  that  he  has  made  in- 
consistent statements.  It  does  not  follow 
that  offered  impeachment  of  a  witness  is 
an  impeachment  of  the  character  of  the 
witness.     The    statute    allows    evidence    of 


good  character  only  when  the  character  of 
the  witness  is  impeached. — Title  Ins.  &  T. 
Co.  v.  Ingersoll,  153  Cal.  1,  7,  94  Pac.  94. 

14.  Contradictory  evidence.  —  Above  sec- 
tion forbids  the  introduction  of  evidence  of 
good  character  where  the  only  impeachment 
is  by  contradictory  evidence. — Title  Ins.  & 
T.  Co.  v.  Ingersoll,  153  Cal.  1,  8,  94  Pac.  94. 

15.  Conviction  of  felony, — Proof  that  a 
witness  has  been  convicted  of  a  felony  is 
an  assault  upon  his  character  justifying  an 
admission  in  rebuttal  of  evidence  of  good 
reputation  for  truth,  honesty  and  integrity. 
— Title  Ins.  A  T.  Co.  v.  Ingersoll,  153  Cal.  1, 
8,  94  Pac.  94. 

16.  Evidence  of  character— In  general. — 
A  stranger  entering  a  community  with  a 
special  bias  against  another  person  therein, 
can  not  testify  as  to  his  personal  opinion 
of  that  other,  based  upon  interviews  with 
a  limited  number  of  persons  in  the  com- 
munity.— Tingley  v.  Times-Mirror  Co.,  161 
Cal.  27,  89  Pac.  1097. 

As  to  evidence  of  bad  reputation,  see  par. 
2,  this  note. 

17.  Same— Inadmissible  aniens  Impeached. 
— Where  the  finding  rested  almost  entirely 
upon  the  husband's  evidence,  and  the  case 
was  a  close  one  on  the  facts,  viewed  In  the 
light  most  favorable  to  him,  it  was  prejudi- 
cial error  to  admit  evidence  in  support  of 
his  good  character  for  truth,  honesty  and 
Integrity,  over  plaintiff's  objection,  such 
character  not  having  been  impeached. — 
Title  Ins.  &  T.  Co.  v.  Ingersoll,  153  Cal.  1,  7, 
94  Pac.  94. 

18.  Same  —  Properly   excluded  when   the 

deponents  were  not  shown  to  have  any 
knowledge  of  the  general  reputation  of  the 
party  in  the  community  where  she  resided, 
nor  what,  if  any,  kind  of  reputation  was 
being  inquired  into,  whether  general  reputa- 
tion for  traits  of  honesty  and  integrity,  or 
specific  traits  involved  in  the  action. — Ting- 
ley  v.  Times-Mirror  Co.,  151  Cal.  26,  89  Pac. 
1097. 

IS.  Impeachment  of  character. — The  pro- 
visions as  to  the  impeachment  of  witnesses 
under  sections  2051  and  2052,  ante,  do  not 
necessarily  apply  to  or  involve  an  impeach- 
ment of  character,  as  here  contemplated. — 
Title  Ins.  A  T.  Co.  v.  Ingersoll,  153  Cal.  1,  7, 
94  Pac.  94. 

As  to  Impeachment  of  witness,  see,  ante, 
5§  2051,  2062  and  notes. 


§2054.  WRITING  SHOWN  TO  WITNESS  MAY  BE  INSPECTED  BY 
ADVERSE  PARTY.  Whenever  a  writing  is  shown  to  a  witness,  it  may  be 
inspected  by  the  opposite  party,  and  no  question  must  be  put  to  the  witness 
concerning  a  writing  until  it  has  been  so  shown  to  him. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  256,  held  uncon- 
stitutional, see  history,  §  5  ante;  amendment  approved  March  20,  1907, 
Stats,  and  Amdts.  1907,  p.  735,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  519. 
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239.  Divorce — Conflicting  evidence — Find- 
ings— Appeal. 

240-  244.  Effect  of  evidence— Is  for  jury. 

245.  Same — Documentary  evidence,  court 
may  state  effect  of. 

246-251.  Same— Effect  of  finding  certain 
facts  may  be  declared. 

252.  Same — Explanation  of  denial  of  non- 
suit, proper. 

253, 254.  Same— Inference  of  facts. 

255.  Same — Law  of  case  may  be  declared. 

256, 257.  Same  —  Possession  of  stolen  prop- 
erty. 

258-  268.  Same — Reversal  not  granted,  unless 
error  prejudicial. 

269.  Same  —  Same  —  As  to  right  to  in- 

structions concerning  applicability 
and  effect  of  evidence,  when. 

270.  Same— Same— Alibi. 

271,272.  Same — Same  —  Appellate  court  will 
not  review  evidence. 

273.  Same — Same— At  common  law. 

274,275.  Same  —  Same  —  Cautionary  instruc- 
tion concerning  defense  of  in- 
sanity. 

276.  Same  —  Same  —  Comments  on,  not 
obviated  by  instructions  for  jury 
to  determine. 

277,278.  Same  —  Same  —  Corroboration  must 
not  be  commented  on. 

279-  282.  Same  —  Same  —  Direct  and  circum- 
stantial evidence. 

283.  Same — Same — Same — Motive. 

284.  Same  —  Same  —  Same  —  Remark  of 

court  made  during  impaneling  of 
jury. 

285.  Same — Same — Exclusively  for  jury. 

286.  Incompetent    evidence  —  Admitted 

without  objection — Weight  of. 

287-  289.  Instructions  should  not  be  argu- 
mentative. 

290.  Same — Process  of   reasoning  must 

not  be  suggested. 

291.  Same— Reversal  not  granted,  unless 

error  is  prejudicial. 

292-  296.  Same — Suggestions  concerning  par- 
ticular testimony,  improper. 

297.  Obtaining  money  by  false  pretenses 
— Testimony  of  accomplice — Fail- 
ure to  instruct  jury  —  Error  not 
prejudicial. 

298-301.  Presumption  is  evidenoe  —  And  evi- 
dence which  may  outweigh  positive 
testimony. 

302.  Verdict  contrary  to  all  evidence  — 
Effect  of. 


V.  Power  of  Juey  Not  Arbitrary — Subdivi 
sion  1. 

303, 304.  Decision   according  to  conscience. 
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305.  Decision  consistent  with  truthfalnes 
of  witnesses — Preferable, 

306, 307.  Discretion  of  jury — Is  not  an  arbi- 
trary one. 

308.  General  knowledge  of  jurors  on  sub- 
ject. 

309- 311.  Judgment  as  reasonable  men  —  Is 
test. 

VL  Number  of   Witnesses   and    Presump- 
tions— Subdivision  2. 

312,313.  As  to  jury  not  bound  to  decide  is 
conformity  with  declarations  of 
any  number  of  witnesses. 

314.  Same — Court  may  reject  positive  tes- 

timony. 

315.  Conflict  of  evidence — Presumption- 

Weight  and  sufficiency. 

316.  Construction    of    section  —  Subdivi- 

sion 2. 

317.  Court  is  not  bound  to  believe  an  in- 

terested witness — As  against  pre- 
sumption. 

318.  Fraud — Presumption  of — Support  of 

judgment. 

319, 320.  Instruction  as  to  number  of  wit- 
nesses— Rule  applicable  to  judge 
and  jury,  alike. 

321.  Preponderance  of  evidence — Not  de- 

termined by  number  of  witnesses. 

322.  Presumptions   of   fact — Fall   within 

exclusive  province  of  jury. 

323.  Same  —  Presumption    of    negligence 

arises  from  accident. 

324.  Presumption      of      non-payment  — 

Arising  from  possession  of  uncan- 
celed notes. 

325, 326.  Presumption  against  established  fact 
— Not  allowable. 

327.  Workmen's  Compensation  Act  — 
Finding  of  Industrial  Accident 
Commission. 

VII.  Witness  False  in  One  Particular— 
Subdivision  3. 

328-334.  Approved  instructions. 

335.  Constitutionality  of  provision. 

336.  Construction    of    section  —  Subdivi- 

sion 3. 

337, 338.  Court  may  not  instruct  to  reject 
testimony. 

339-  342.  Same  —  Same  —  Falsus 
falsus  in  omnibus. 

343.  Same  —  Same  —  Instruction 

maxim. 

344.  "Disregard"  or  " discard "  —  Used 

instead  of  ' '  distrust. ' ' 

345.  Distrust    of   false    witness  —  As   to 

generally. 

346.  Same — Instruction  in  criminal  cause. 

347.  Same— Instruction  not  prejudicial  in 
any  cause. 
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348.  Dying  declarations— Included  within 

role. 

349.  False  statements— Credibility  of  wit- 

ness— Question  for  trial  court. 

350-352.  Same— Instruction  to  distrust. 

353.  Same — Same— Error. 

354,355.  Instruction   in  words   of   statute  — 
Sufficient. 

356.  Same — Amplification  of  code  state- 
ment. 

357,358.  Same — Same— Great  caution  may  be 
urged. 

359- 361.  Same— Same— "Wilfully"  false. 

362.  Same — Substantial  compliance  suffi- 

cient. 

363.  Same— Substitution   of   word   "dis- 

credited" in  place  of  "dis- 
trusted. ' ' 

364,365.  Jury  "must"  distrust  false  witness. 

366.  Material  testimony — Wilfully  false. 

367.  Mistaken  witness — Word  "false"  is 

not  equivalent. 

368,  369.  Particular  witnesses — Should  not  be 
singled  out. 

370-373.  Rule  restricted  to  testimony  on  ma- 
terial matters. 

374.  Same — To  weigh  evidence  and  deter- 

mine whether  it  establishes  the 
guilt  or  innocence  of  the  defen- 
dant. 

375.  Testimony  given  in  another  action — 

Not  within  rule. 

VIII.  Oral  Admissions — Subdivision  4. 

376-  379.  Constitutionality — Subdivision   4   of 
above  section  is  constitutional. 

380.  Duty  of  court  to  instruct — When  re- 

quested. 

381.  Erroneous  instruction — In  general. 

382,383.  Same — Not  ground  for  reversal,  un- 
less prejudicial. 

384.  Evidence  of  oral  admissions  of  party 

— Must  be  received  with  caution. 

385.  Same — Admissions  are  generally  re- 

garded as  weak  evidence. 

386.  Same — Instructions  as  to. 

387.  Instructions  —  Directed   to  evidence 

of  particular  witness,  erroneous. 

388.  Same — Should  follow  code  language. 

389.  Same— Same — "Caution"  and  "dis- 

trust." not  equivalent. 

390.  Same — Same — "Great"  caution  not 

required. 

391, 392.  Same  —  Same  —  Reasons     for     rule 
should  not  be  stated. 

393.  Occasions    when    instruction    inap- 

propriate. 

394.  Special    administrator  —  Accounting 

of — Debt  due  from  to  estate — Evi- 
dence. 

395.  Testimony  of  accomplice  —  Instruc- 

tions— Error  not  prejudicial. 
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IX.  Testimony   of  Accomplice  —  Subdivi- 

sion 4. 

396.  "Distrust"— Includes  "caution." 

397,398.  Evidence    of    accomplice  —  Instruc- 
tion as  to. 

399.  Instruction  improper — When  accom- 
plice is  defendant's  witness. 

'  400,  401.  Same  —  When    accomplice    witness 
against  defendant. 

402.  Provision  applicable  to  perjury  case. 

403.  Written  request  for  instruction — Un- 

necessary. 

X.  Preponderance    or    Evidence  —  Subdivi- 

sion 5. 

404.  Civil    issues  —  Determined    on    pre- 

ponderance of  evidence. 

405.  Same — Affirmative  defense. 

406.  Same — Contributory  negligence. 

407.  flame— Exception   where    crime   im- 

puted to  plaintiff. 

408-410.  Same— Fraud. 

411.  Same — Same — Proof    required  —  In- 

struction as  to — Preponderance  of 
evidence  sufficient. 

412.  Same— Trust. 

413.  Conflicting   evidence— Proof  beyond 

preponderance — Erroneous  instruc- 
tion. 

414.  Construction    of    section  —  Subdivi- 

sion 5. 

415.  Effect  of  presumption  on  burden  of 

proof. 

416.  Erroneous  instruction  immaterial. 

417.  Instruction  in  the  conjunctive  form 

— When  distinct  issues  presented. 

418-  421.  Same — Moral  certainty  not  required. 

XL  In     Criminal     Causes  —  Reasonable 
Doubt — Subdivision  5. 

422-  424.  Alibi— Amount  of  proof  to  establish. 

425-  427.  Circumstantial  evidence — In  general. 

428-  430.  Same — Chain  of  circumstances  lead- 
ing to  two  opposing  conclusions. 

431.  Definition  of  "reasonable  doubt." 

432-434.  Same— Chief  Justice  Shaw's  Defini- 
tion. 

435.  Same — Same — Criticism  of. 

436.  Same— Established  definitions  should 

be  adhered  to. 

437.  Degree  of  certainty  required — Abso- 

lute moral  certainty  not  necessary. 

438.  Same— Approach  to  absolute  convic- 

tion. 

439.  Same  — Beyond     possibility     of     a 

doubt. 

440-  444.  Same — Entire  satisfaction. 

445, 446.  Same — Fact  surrounded  by  degree  of 
doubt. 

447,448.  Same — Fanciful  doubts. 

449-  453.  Same — Judgment  of  reasonable  man 
in  important  affairs  of  life. 
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454.  Same — Possibility  of  innocence. 

455-  457.  Same — Possibility    not   sufficient   to 
warrant  conviction. 

458,  459.  Same — Proof  compatable  with  inno- 
cence, insufficient. 

460.  Same— " Reasonably  satisfied,"  not 
sufficiently  definite. 

461-  463.  Deferring  to  opinion  of  other  jurors. 

464,  465.  Difference  from  rule  in  civil  actions 
— Should  be  stated. 

466. .  Same  —  Exaggerated    statement    of 
distinction. 

467.  Doubt  created  by  argument  of  coun- 
sel. 

468-470.  Every    necessary    fact  —  Must    be 
proved   beyond   reasonable   doubt. 

471.  Same — Cause   of   death,    in   murder 
case. 
472-  475.  Same— Identity  of  defendant. 
476,477.  Instructions  approved. 
478,479.  Instructions  criticized. 

480-  484.  Instruction   given   need   not   be   re- 
peated in  requested  language. 

485,486.  Instruction  must  be  based  on  all  of 
evidence. 

487.  Same  —  Ignoring  mitigating  circum- 

stances. 

488.  Same — Good  character  of  defendant. 

489.  Limiting    instruction    to    contested 

facts. 
490-493.  Mitigating  circumstances — Proof  of, 

established    by    preponderance   of 

evidence. 
494.  Same — Demonstration. 
495-499.  Same — Insanity. 

500.  Same  —  Same  —  Term  insanity  suffi- 

ciently describes  drunkenness,  epi- 
lepsy, unconsciousness. 

501.  Same— Instruction  as  to  reasonable 

doubt  inappropriate,  when. 
502-504.  Same — Raising  doubt  is  insufficient. 

505.  Necessity  of  requesting  desired  in- 

struction. 

XII.  Less  Satisfactoby  Evidence — Subdivi- 
sions 6,  7. 

506.  Best  evidence  must  be  produced. 

507.  Construction    of    section  —  Subdivi- 

sion 7. 

508.  Effect  of  failure  to  produce  evidence 

— Presumption   that   it   is    preju- 
dicial. 

509.  Evidence  —  Estimated   according   to 

power  to  produce. 

510.  Same  —  Of   statements   of   deceased 

person. 

511.  Failure  to  call  witnesses— Presump- 

tion— Instruction. 
512,513.  Instruction   inapplicable,  when. 

514.  Same — Evidence  which  would  incrim- 

inate witness. 

515.  Same — Failure  of  defendant  to  tes- 

tify. 


516.  Same — Privileged  communications. 

517.  Same— Testimony  available  to  both 
parties. 

518.  Object  of  rule. 

519.  Verdict — Sufficiency  of  evidence. 

520-522.  Weaker  evidence  produced  —  Effect 
of. 
523.  Words  " weaker* »  and  ''inferior" — 
When    applied    to    evidence    have 
different  meanings. 

I.  IN  GENERAL. 

1.  A*  to  construction  of  section— Aa  to> 
generally. — While  above  section  provides 
that  the  Jury  is  to  be  instructed  "on  all 
proper  occasions"  the  court  may  refuse  a 
requested  charge  that  "evidence  of  the  oral 
admissions  of  the  defendant  ought  to  bo 
viewed  with  caution"  as  being  a  mere  com- 
monplace.— People  v.  Raber,  168  Cal.  316. 
143  Pac.   317. 

2.  Sane — Amplification  of  section  1847,. 
ante. — Above  section  contains  an  amplifica- 
tion of  section  1847,  ante,  as  to  how  Jury 
shall  Judge  of  weight  and  credibility  of 
witness'  testimony. — Fries  v.  American  L. 
P.  Co.,  141  Cal.  610,  618,  75  Pac.  164. 

8.  Same— Appellate  eonrt  not  affected. — 
The  rule  of  above  section  is  one  solely  for 
the  guidance  of  the  trial  court  and  can  have 
no  pertinency  in  an  appellate  court.  The 
trial  court  is  the  exclusive  Judge  of  all 
questions  of  credibility  of  witnesses  and 
weight  of  evidence  and  must  be  assumed  to 
have  considered  all  the  evidence  in  the  light 
of  such  rules  as  are  laid  down  by  the  law 
for  the  guidance  of  court  and  Jury  in  the 
determination  of  questions  of  fact. — Robin- 
son v.  Robinson,   159  Cal.  203,  113  Pac.  155. 

4.  Same  —  Applicability  of  section  —  In 
equity  canse  where  court  adopts  answer  of 
Jury  in  its  findings  of  fact,  but  also  pro- 
ceeds at  length  to  find  upon  all  issues  of 
case,  refusal  to  give  instructions  is  not 
cause  for  reversal  of  case. — Riley  ▼.  Mar- 
tinelli,  97  Cal.  575,  585,  21  L.  R.  A.  33,  32 
Pac.   679. 

5.  Erroneous  instruction  to  Jury  in  re- 
gard to  proof  necessary  to  establish  an 
issue  in  an  action  in  equity  will  not  be  con- 
sidered on  appeal,  where  court  has  exercised 
its  authority  to  disregard  verdict  of  Jury 
and  has  made  its  own  findings  of  fact  upon 
testimony  in  case,  notwithstanding  that 
facts  found  by  Judge  correspond  with  ver- 
dict of  Jury. — Sweetser  v.  Dobbins,  65  Cal. 
529,  530,  531,  4  Pac.  540. 

6.  Same— Same     Judge  sitting  aa  Jury. — 

Rules  prescribed  in  section  apply  to  Judge 
sitting  as  Jury. — Sarraille  v.  Calmon,  142 
Cal.  651,  655,  76  Pac.  497. 

7.  Judge,  no  more  than  Jury,  has  right 
arbitrarily  to  reject  evidence,  but  aa  jury 
may  be  instructed  that  it  is  not  bound  to 
decide  in  conformity  with  declaration  of 
any  number  of  witnesses  which  do  not  pro- 
duce    conviction    against    presumption     or 
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other  evidence  satisfying-  mind,  so  should 
judge  be  governed  in  his  determination  by 
same  rule. — Prewett  v.  Dyer,  107  Cal.  164, 
159,  40  Pac  105. 

As  to  applying  to  civil  and  criminal  case*, 

see  par.  105,  this  note. 

As  to  provisions  contained  In  this  part  of 
the  code  respecting  evidence  on  the  trial 
before  a  Jury  being  equally  applicable  on 
the  trial  of  the  question  of  faet  before  a 
court  referee  or  other  ©nicer,  see,  post, 
5  2103. 

As*  to  section  applying  to  court  sitting 
without  Jury,  see  pars.  317,  324,  this  note. 

8.  Same— Caution  as  to  oral  admissions. 

— Following  conclusions  reached  in  other  de- 
cisions, such  an  instruction  is  held  to  violate 
the  constitutional  inhibition  as  to  instruc- 
tions as  to  matters  of  fact;  but  that,  since 
it  is  a  statement  of  a  mere  commonplace 
matter,  expressing  the  plain  duty  of  the 
Jury,  and  neither  the  giving  nor  the  refusal 
of  such  an  instruction  is  ground  for  rever- 
sal.— Goss  ▼.  Steiger  Terra  Cotta  and  Pot- 
tery Works,  148  Cal.  165,  156,  82  Pac.  681, 
following  doctrine  in  Kauffman  v.  Maler,  94 
Cal.  269,  29  Pac.  481;  People  v.  Wardrip,  141 
Cal.  229,  74  Cal.  744;  People  v.  l^pran,  144 
Cal.  48,  77  Pac.  777;  People  v.  Ruiz,  144  Cal. 
251,  77  Pac.  907. 
See,  also,  par.  386,  this  note. 

9.  Charge  to  Jury— Should  be  plain  state- 
ment of  law  bearing  upon  facts  of  case.  It 
should  be  so  fair,  impersonal,  and  well- 
balanced  that  jurors  who  are  to  be  guided 
by  it  in  their  deliberation  in  Jury-room 
will  be  unable  to  deduce  therefrom  opin- 
ion of  Judge  as  to  guilt  or  innocence  of 
accused. — People  v.  Stanton,  106  Cal.  139, 
142,  39  Pac.  626. 

As  to  Instruction  aa  to  facts,  see  Part  II, 
this  note. 

10.  Instruction  should  contain  principle 
of  law  applicable  to  case,  expressed  in  plain 
language,  indicating  no  opinion  of  court  as 
to  any  fact  in  issue. — People  v.  McNamara, 
94  Cal.  609,  613,  29  Pac.  963. 

11.  Same— Instruction  as  to  what  is  not 
law,  improper. — It  is  usually  province  of 
court  to  tell  Jury  what  law  is,  not  what  it 
is  not.  The  trial  court  read  from  an  opin- 
ion of  another  court  in  another  case  an 
instruction  upon  circumstantial  evidence 
which  contained  statement  that  such  evi- 
dence was  sufficient  if  It  warranted  belief 
"as  strong  and  certain  as  that  on  which 
discreet  men  are  accustomed  to  act  in  re- 
lation to  their  most  important  concerns," 
and  then  told  jury  that  part  of  opinion 
quoted  was  not  law  in  this  state.  This  was 
held  to  be  improper. — People  v.  Paulsell, 
115  Cal.  6,  13,  46  Pac.  734. 

12.  Same  —  Limiting  evidence  admitted 
for  special  purpose. — Where  evidence  is  ad- 
mitted for  special  purpose,  it  is  duty  of 
court  to  limit,  by  its  instruction  to  Jury, 
evidence  to  such  special  purpose,  if  party 
requests  instruction  to  that  effect ;  but  if  he 
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does    not   do   so,    he    can    not,    in    supreme 
court,  assail  failure  of  court  so  to  limit  svi- 
dence.— People  v.  Northey,  77  Cal.  618.  631, 
19  Pac.  865,  20  Pac.  129. 
See  pars.  45-47,  this  note. 

18.     Same— Quotations  from  text-books. — 

It  is  duty  of  judge  to  present  to  non-pro- 
fessional minds  of  Jury  in  clear  and,  as  far 
as  may  be,  succinct  language,  legal  propo- 
sition directly  bearing  upon  Issues  of  fact 
submitted  to  jury.  Very  extended  quotations 
from  text-book  can  rarely  aid  Jury,  while 
they  may  tend  to  confuse  by  suggesting 
distinctions  not  applicable  to  case.  If,  how- 
ever, this  method  of  charging  jury  be  re- 
sorted to,  all  limitations  and  conditions 
(so  far  as  they  are  applicable,  and  are 
upheld  by  well-reasoned  cases  or  princi- 
ples) mentioned  or  suggested  by  author 
should  accompany  excefpts  adopted  by 
court,  court  being  fully  satisfied  that  what- 
ever it  adopts  is  fully  sustainable. — Bul- 
lard  v.  His  Creditors,  56  Cal.  600,  606. 

14.  Same— Reasons  for  instruction  need 
not  be  given. — Principles  of  law  should  be 
stated  to  a  jury  in  clear  and  explicit  terms, 
yet,  where  they  are  so  stated,  it  is  not 
necessary,  nor  is  court  bound  to  give 
ground  and  first  original  causes  from  which 
they  have  sprung.  Court  does  its  duty  by 
showing  what  law  is,  without  an  exposition 
of  its  reasons.— People  v.  Ramirez,  56  Cak 
533,   537. 

See  pars.  391,  892,  this  note. 

15.  Same — Statins;  law  too  emphatically. 

Merely    stating   law    too    emphatically    fur- 
nishes   no   ground    for   reversal. — People    v 
Perry,  144  Cal.  748,  764,   78  Pac.   284. 
See  pars.  223,  224,  466,  this  note. 

1«.  Same— Trial  court  may  amplify  state- 
ment of  code  rules,  and,  in  certain  cases, 
should  do  so.  Contrary  rule  was  not  laid 
down  in  People  v.  Paulsell,  115  Cal.  6,  46 
Pac.  734.  in  which  case  court,  in  stating 
that  language  of  statute  should  be  followed 
without  amplification  or  modification,  spoke 
with  reference  to  change  In  phraseology, 
trial  court  having  used  phrase  "may  be  dis- 
trusted" instead  of  "is  to  be  distrusted." 
It  was  in  reference  to  this  change  that 
court  spoke.— People  v.  Arlington,  131  Cal 
231,  233,   63  Pac.  347. 

See  par.   356,  this   note. 

17.  By  above  section  it  is  enacted,  In 
strict  conformity  with  constitution,  that 
Jury,  subject  to  control  of  court  in  certain 
specified  cases,  are  judges  of  effect  and 
value  of  all  evidence  addressed  to  them. 
But  it  is  further  provided  in  same  section 
that  on  all  proper  occasions  they  are  to  be 
instructed  by  court  upon  certain  enumer- 
ated matters  affecting  weight  o/  evidence. 
These  enumerated  cases  are  exceptions  to 
general  rule  prohibiting  court  from  in- 
structing upon  matters  of  fact  and,  as  ex- 
ceptions, can  not  be  extended  or  enlarged. 
In  enumerated  cases  only  can  court  in- 
struct as  to  weight  of  evidence,  and  nothing 
of   substance   can   be   added   to   instruction 
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which  statute  prescribes.  When  an  instruc- 
tion is  asked  in  language  of  statute,  or  in 
language  substantlaly  same  without  ma- 
terial addition,  and  case  is  proper  one, 
court  is  bound  to  give  it,  and  its  refusal 
is  cause  for  reversal  on  appeal  of  party 
preferring  request. — People  v.  Moran,  144 
Cal.  48,  63,  77  Pac.  777. 
See  pars.  48-54,  this  note. 

18.  While  it  may  be  error  for  court  to 
refuse  to  give  proposed  instruction  con- 
taining an  accurate  amplification  and  exem- 
plification of  principles  of  law  embraced  in 
code  provision,  it  is  not  error  for  court 
to  instruct  in  language  of  written  law, 
where  amplification  therefor  has  not  been 
requested. — People  v.  Dobbins,  188  Cal.  694, 
698,  72  Pac.  339. 

See  pars.  46-47,  this  note. 

1».     Contradictory    Instruction*  —  Effect 

of. — Where  two  parts  of  charge  are  contra- 
dictory, that  one  which  is  erroneous  is  not 
cured  by  that  part  which  is  correct.  It 
can  not  be  said  that  charge  as  whole  is 
correct. — People  v.  Wong  Ah  Ngow,  54  Cal. 
151,  154. 

20.  Erroneous  instruction  is  not  cured 
by  other  instructions  following  it  which 
fully,  clearly,  and  correctly  state  law  upon 
subject,  for  in  such  case  conflict  exists 
which  must  confuse  minds  of  jury,  for  both 
instructions  can  not  be  followed. — People  v. 
Thomson,  92  Cal.  506,  512,  28  Pac.  689. 

21.  If  any  one  Instruction  contains  an 
absolute  error  upon  particular  point  of  law, 
such  error  is  not  always  cured  by  fact  that 
law  upon  such  point  is  correctly  given  in 
another  instruction;  but,  as  general  rule, 
dividing  long  charge  into  minute  parts  and 
analyzing  and  criticizing  each  part  as 
though  it  stood  independent  of  all  the 
others,  is  not  proper  method  of  arriving 
at  'correctness  or  incorrectness  of  whole 
charge.  All  features  and  modifications  of 
principles  of  law  can  not  usually  be  stated 
in  one  sentence.  —  People  v.  Worden,  113 
Cal.  569.  572,  45  Pac.  844;  People  v.  Perry, 
144  Cal.   748,  755,  78  Pac.  284. 

See  pars.  40-42,  this  note. 

As  to  erroneous  Instructions  not  being 
cored    by    accompanying    correct    ones,    see 

note  41  Am.  Dec.  649. 

22.  Directing  verdict — As  to  generally.— 

Withdrawal  of  question  of  fact  from  Jury 
when  there  is  a  shadow  of  conflict  with 
respect  to  such  fact  is  error. — Dean  v.  Ross, 
105  Cal.  227,  230.  231,  38  Pac.  912. 

Aa  to  advising  Jury  to  acquit,  see  Kerr's 
Cyc.  Pen.  Code,  2d  ed.,  9  1118  and  note. 

Aa  to  directing  verdict,  see  briefs  52 
L.  R.  A.  656;  64  L.  R.  A.  259;  55  L.  R.  A. 
306:  55  L.  R.  A.  870;  56  L.  R.  A.  912;  56 
L.  R.  A.  566;  67  I*.  R.  A.  847;  60  L.  R.  A. 
462;  65  L.  R.  A,  77. 

As  to  granting  of  nonsuits,  see,  ante,  8  681 
and  note. 

23.  Where  evidence  given  in  favor  of 
plaintiff   Is    sufficient    to    Justify    denial    of 


motion  for  nonsuit,  and  evidence  on  behalf 
of  defendants  does  not  have  effect  of  ex- 
plaining or  modifying  evidence  of  plaintiff 
so  as  to  destroy  its  effect,  but  rather  tends 
to  supply  its  defects,  a  refusal  to  direct 
verdict  for  defendant  is  Justified. — Powley 
v.   Swensen,    146   Cal.   471,    479,   80   Pac.   722. 

24.  In  actions  at  law,  where  trial  by 
Jury  is  matter  of  right  to  either  party.  It 
is  error  for  court  to  instruct  Jury  to  render 
its  verdict  for  one  or  other,  when  evidence 
is  conflicting,  but  rule  does  not  obtain 
where,  in  equity,  Jury  is  impaneled  merely 
as  a  body  advisory  to  court  to  assist  it  in 
determining  disputed  facts.  In  such  cases 
court  may,  even  under  conflicting  evidence, 
reject  verdicts,  general  or  special,  of  Jury, 
and  enter  a  decree  in  accordance  with  its 
own  determination,  or,  what  is  equivalent.  * 
may  direct  particular  verdict  as  being  in 
accord  with  its  own  conclusions. — Calvin  v. 
Palmer,  113  Cal.  46,  60,  45  Pac.  172. 

26.  Duty  to  Instruct.  —  Court,  whatever 
may  be  its  own  opinion,  can  not  under  con- 
stitution of  this  state,  which  prohibits 
Judge  from  charging  in  respect  to  facts,  de- 
cline, without  error,  to  present  for  consid- 
eration of  Jury,  law  applicable  to  any 
theory  of  party  to  action  which  there  is 
some  testimony  to  support,  no  matter  how 
slight  such  evidence  may  be.  Refusal  to 
give  such  instruction  constitutes  reversible 
error. — People  v.  Taylor,  86  Cal.  255,  265, 
266;  Davis  v.  Russell,  52  Cal.  611,  615;  Peo- 
ple v.  Hecker,  109  Cal.  461,  459,  460,  30 
L.  R.  A.  403,   42  Pac.  307. 

As  to  duty  of  court  to  Instruct  regarding 
oral  admissions,  where  requested,  see  par. 
380,  this  note. 

Aa  to  duty  of  Judge  to  Instruct*  see  note 
99  Am.  Dec.  126. 

As  to  Instruction  by  court  regarding 
facts,  generally,  see  Part  II,  this  note. 

26.  Prohibition  of  constitution  can  not 
be  made  means  of  shielding  district  Judges 
in  their  refusal  or  neglect  to  discharge  duty 
of  giving  such  instructions  as  are  appro- 
priate to  evidence  in  particular  case,  and 
thereby  aiding  Jury  in  proper  discharge  of 
their  functions. — People  v.  Welch,  49  Cal. 
174,  181. 

27.  Error  must  affirmatively  appear— On 
appeal.  —  In  absence  of  bill  of  exceptions 
showing  evidence,  appelate  court  will  not 
reverse  Judgment  for  giving  of  instruction, 
unless  such  instruction  would  be  erroneous 
in  every  conceivable  state  of  case. — People 
v.  Wong  Fook  Sam,  146  Cal.  114-116,  79 
Pac.  848. 

See  par.  72,  this  note. 

27a.  An  instruction  may  be  reviewed  al- 
though evidence  may  not  have  been  taken 
up  on  appeal  by  bill  of  exceptions.  Where 
an  instruction  has  been  given  it  may  be 
presumed  that  there  was  evidence  of  some 
character  to  which  instruction  would  apply; 
and  where  the  giving  of  such  instruction 
would  be  erroneous,  as  applied  to  all  pos- 
sible evidence  to  which  it  would  be  applU 
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cable,  then  error  has  been  made  out. — Peo- 
ple v.  Vereneseneckockockhoff,  129  Cal.  497, 
607,  58  Pac.  156,  62  Pac.  111. 

28.  Estoppel  to  complain  of  Instruction. 

— Defendant  can  not  be  heard  to  complain 
of  instruction  given  at  his  own  request. — • 
Teople  v.  Van  Horn,  119  Cal.  823,  332,  51 
Pac.  538;  People  v.  Rodley,  131  Cal.  240, 
258,   261,  68  Pac.  851. 

29.  Defendant  is  not  in  position  to  insist 
in  appellate  court  that  an  instruction  given 
as  requested  by  him  does  not  contain  sound 
declaration  of  law  as  to  distrusting  wit- 
ness false  in  one  part  of  his  testimony. — 
People  v.  Lon  Yeck,  123  Cal.  246,  247,  56 
Pac.  984. 

30.  Defendant  can  not  complain  of  an  in- 
struction which  is  in  substance  the  same 
as  that  requested  by  him. — People  v.  Har- 
lan, 133  Cal.  16,  23,  65  Pac.  9. 

31.  Exception  to  chars;*.  —  Charge  of 
court  to  Jury  is  decision  made  by  court 
during  trial  that  law  declares  must  be  ap- 
plied by  Jury  to  facts  established  by  evi- 
dence; and  such  decision,  tq  be  reviewable 
upon  motion  for  new  trial,  or  upon  appeal, 
must  be  excepted  to  when  it  is  made. — 
Sharp  v.  Hoffman,  79  Cal.  4G4,  408,  21  Pac. 
846. 

See   par.    46,   this    note. 

As  to  exceptions  to  charge,  see  Kerr's 
Cyc.  Pen.  Code,  2d  ed.,  5  1170  and  note; 
also  notes  99  Am.  Dec.  118,  132-138;  93  Am. 
Dec.   337. 

32.  Instructions— .Should  relate  to  a  point 
In  Issue. — People  v.  Williams,  82  Cal.  280, 
287;  De  Baker  v.  Southern  Cal.  R.  Co.,  106 
Cal.  267,  286,  46  Am.  St.  Rep.  237,  39  Pac. 
610. 

As  to  confining  instructions  to  Issues,  see 
notes  72  Am.  Dec.  639;  18  L.  R.  A.  272. 


33.     Same— Must  be  applicable  to  evidence 

produced  In  case. — People  v.  Byrnes,  80 
Cal.  206,  207;  People  v.  Williams,  32  Cal. 
280,  284;  People  v,  Ramirez,  66  Cal.  688,  536; 
People  v.  Oldham,  111  Cal.  648,  666,  44  Pac. 
312;  Estate  of  Calkins,  112  Cal.  296,  306, 
306,  44  Pac.  577;  Ah  Tong  v.  Earle  P.  Co., 
112  Cal.  679,  688,  45  Pac.  7;  People  v.  Thomp- 
son, 115  Cal.  160,  167,  46  Pac.  912;  Silveira 
v.  Iversen,  128  Cal.  187,  192,  60  Pac.  687; 
People  v.  Brown,  130  Cal.  591,  695,  62  Pac. 
1072;  Estate  of  Black,  132  Cal.  892,  396,  t» 
Pac.  695;  People  v.  Ward,  184  Cal.  301,  809, 
66  Pac.  372;  Cahill  v.  Baird,  188  Cal.  691, 
694,  72  Pac  342;  Meyer  v.  Foster,  147  Cal. 
166,  172,  81  Pac.  402. 

As  to  Instructions  being  based  on  evi- 
dence, see  notes  72  Am.  Dec.  540;  99  Am. 
Dec.  127;  14  Am.  St.  Rep.  44;  13  L.  R.  A.  272. 

84.  No  instruction  should  ever  be  given 
unless  there  is  some  evidence  before  Jury 
to  which  it  is  applicable  upon  some  rational 
theory  of  case  logically  deducible  from 
such  evidence. — People  v.  Best,  39  Cal.  690, 
691. 

35.  Court  is  not  required,  nor  would  It 
be   proper,   to   give   instructions   applicable 
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to  some  theory  that  might  be  advanced,  but 
which  theory  is  entirely  outside  of  case, 
as  shown  by  evidence. — People  v.  Manning, 
146  Cal.  100,  104,  79  Pac.  866. 

86.  Same  — -  Abstract  propositions  Im- 
proper.— Instruction  which  is  merely  ab- 
straction, and  not  applicable  to  evidence 
of  case,  is  calculated  to  mislead  jury,  and 
should  be  refused*  although  ft  is  correct 
statement  of  law. — People  v.  Brotherton,  47 
Cal.  388,  407;  People  v.  Buckley,  143  Cal. 
375,  390,  77  Pac.  169;  People  v.  Perry,  144 
Cal.  748,  760,  78  Pac.  284;  Risdon  v.  Yates, 
14-5   Cal.    210,    218,   78    Pac.    641. 


As   to   abstract  Instruction,   see   notes   31 
Am.  Dec.  40;  72  Am.  Dec.  540. 

37.  Jt  is  not  error  for  court  to  refuse  to 
give  requested  instruction  upon  mere  ab- 
stract propositions  having  no  relation  to 
facts  of  case  as  shown  by  evidence. — People 
v.  Donnolly,  143  Cal.  394,  400,  77  Pac.  177. 
See  People  v.  Buckley,  143  Cal.  375,  388,  390, 
77  Pac.  169. 


38.  Same— Reversal  for  Inapplicable  In- 
structions.— In  some  cases  an  inapplicable 
instruction  can  do  no  harm,  but  when  it  is 
liable  to  mislead  Jury,  to  prejudice  of  one 
of  parties,  it  becomes  as  grave  an  error 
as  though  it  were  not  correct  as  an  abstract 
proposition  of  law. — People  v.  Devine,  95 
Cal.    227,   231,   30   Pac.   378. 

39.  While  court  should  not  instruct  jury 
on  mere  abstract  questions  of  law,  not  ap- 
plicable to  circumstances  of  case,  such 
action  on  part  of  trial  court  will  not  war- 
rant reversal  where  it  is  apparent  that  no 
injury  could  have  resulted  to  defendant 
therefrom. — People  v.  Romero,  148  Cal.  468, 
459,  77  Pac.  168. 

40.  Instructions  must  be  read  as  a  whole, 

and  1/  entire  charge  fairly  presents  law 
of  cafe,  judgment  will  not  be  reversed  for 
minor  and  unimportant  defects,  or  because 
court  refused  to  repeat  Itself. — People  v. 
Anderson,  105  Cal.  32,  35,  38  Pac.  513; 
Silveira  v.  Iversen,  128  Cal.  187,  191,  66  Pac. 
687;  People  v.  Nunley,  142  Cal.  105,  108,  111, 
75  Pac.  676;  People  v.  Nunley,  142  Cal.  441, 
446,   76   Pac.   45. 

See,   also,   par.   63.   this  note. 

41.  Whole  charge  must  be  taken  to- 
gether, and,  if  without  straining  any  por- 
tion of  language,  it  harmonizes  as  a  whole, 
and  fairly  and  correctly  presents  law  bear- 
ing on  issues  tried,  judgment  will  not  be 
disturbed  on  appeal  because  separate  in- 
struction does  not  contain  all  conditions 
and  limitations  which  are  to  be  gathered 
from  entire  context.  It  Is  true  that  an 
error  which  might  affect  defendant  will  be 
presumed  to  have  injured  him;  but  another 
presumption  is  that  jurors  are  men  of  com- 
mon Intelligence,  and  capable  of  compre- 
hending ordinary  use  of  language,  as 
applied  to  particular  proposition  under  con- 
sideration, and  in  reference  to  which  it  is 
employed.  It  will  not  be  assumed  that  jury- 
men   may   not    have    understood   charge   as 
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understood  hy  supreme  court. — People  v. 
Welch,  49  Cal.  3  74,  182.  See  Bradley  v.  Lee, 
38  Cal.  862,  364,  365;  People  v.  Gray,  61  Cal. 
164,  182;  People  v.  Hurtado,  63  Cal.  288, 
292;  People  v.  Lee  Chuck,  78  Cal.  317,  339, 
20   Pac.   719. 

As  io  reading;  Instruction*  an  n  wholef  see 

par.  21,  this  note. 

42.  Whole  charge  should  be  taken  to- 
gether as  law  of  case,  and  if  It  fairly  and 
clearly  states  law,  it  is  not  ground  for  re- 
versal if  there  are  verbal  inaccuracies  in 
charge,  or  that  Isolated  sentences  and 
phrases  are  open  to  just  criticism,  but  it 
is  sufficient  that  charge  regarded  in  its 
entirety  shows  no  substantial  error. — Peo- 
ple v.  Messersmith,  61  Cal.  246,  249;  Thomaa 
v.  Gates,  126  Cal.  1,  8,  58  Pac.  315.  See 
People  v.  Doyell,  48  Cal.  85,  93;  People  v. 
Fehrenbach,  102  Cal.  394,  402,  36  Pac.  678; 
People  v.  Gibson,  106  Cal.  458,  470,  39  Pac. 
864;  Sandell  v.  Sherman,  107  Cal.  391,  393, 
394,  40  Pac.  493;  People  v.  Brittan.  118  Cal. 
409,  411,  50  Pac.  664;  People  v.  Rodley,  131 
Cal.  240,  261,  63  Pac.  851;  People  v.  Lem 
Deo,  132  Cal.  199,  203,  204,  64  Pac.  265; 
People  v.  Dover,  1  Cal.  App.  14,  18;  Humph- 
rey v.  Pope,  1  Cal.  App.  374,  375,  82  Pac. 
223. 

43.  Instruction*  must  be  viewed  in  light 
of  evidence*  to  which  they  apply,  and  in- 
structions which,  standing  alone,  would  be 
objectionable  as  not  fully  stating*  all  ele- 
ments of  a  "perfect  instruction  upon  subject* 
matter  can  not  be  considered  as  prejudi- 
cially erroneous  where,  taken  in  connection 
with  testimony,  such  instruction  can  not 
mislead  jury. — People  v.  Dover,  1  Cal.  App. 
12,  13;  Humphrey  v.  Pope,  1  Cal.  App.  374, 
375,   82  Pac.   223. 

44.  Instructions  on  the  theory  of  truth 
of  testimony. — Party  is  entitled  tq_  have 
jury  instructed  upon  law  of  case  on  theory 
they  would  regard  all  his  testimony  as 
true. — Sperry  v.  Spaulding,  45  Cal.  544,  549. 

45.  Necessity  of  requesting  desired  in- 
struction.— Failure  to  give  an  instruction, 
in  absence  of  request  therefor,  has  been 
repeatedly  held  not  to  be  error. — People  v. 
Arnold,  116  Cal.  682,  687,  48  Pac.  803. 

See  pars.  12,  18,  this  note. 

As  to  requesting-  desired  Instruction,  see 

Kerr's  Cyc.  Pen.  Code,  2d  ed.,  §  1093,  subd. 
6  and  note;  also  notes  98  Am.  Dec.  749;  99 
Am.  Dec.  118-126;  13  L.  R.  A.  273. 

46.  It  may  be  stated  as  general  rule  In 
all  cases  that,  if  court  in  its  charge  has 
failed  to  direct  Jury  on  one  point,  its  fail- 
ure to  do  so  is  not  error;  and  if  counsel 
desires  an  instruction  to  be  given,  proper 
In  itself,  and  which  should  be  given,  he 
should  ask  for  it.  On  his  omission  to  ask 
for  it,  omission  of  court  to  give  it  is  not 
error.  To  entitle  counsel  to  assail  action 
of  court  for  error  under  such  circumstances, 
proper  instruction  must  have  been  requested 
by  counsel,  refused  by  court,  and  an  ex- 
ception   reserved    by    counsel    to    ruling. — 


People  v.  Northey,  77  Oal.  €18,  632,  1J  Pat 
865,  20  Pac.  129.  See  People  v.  Flyim, 
73  Cal.  511,  516,  15  Pac.  102. 

47.  Failure  of  court  to  give  an  instruc- 
tion defining  reasonable  doubt,  in  proper 
case,  is  not  error  of  which  defendant  can 
complain  when  he  has  not  requested  such 
Instruction. — People  v.  Christensen,  85  CaL 
568,    570,    571.    24   Pac.   888. 

48.  Requested  instruction*,  when  already 
substantially  given — May  be  refused, — When 
a  legal  principle  has  been  once  announced, 
there  can  be  no  necessity  for  its  repetition, 
and  there  can  be  no  error  in  refusing  to 
give  it  in  second  instruction.  A  court  is 
not  bound  to  repeat  Itself  In  its  charge,  at 
request  of  counsel. — People  v.  Ramirez,  58 
Cal.    5S3,    538. 

49.  It  is  not  error  to  refuse  to  give  re- 
quested Instructions  which  have  already 
been  substantially  given  in  other  parts  of 
charge. — Fairchild  v.  California  Stage  Co., 
13  Cal.  599,  602;  People  v.  Hong:  Ah  Duck,  SI 
Cal.  387,  894;  People  v.  Louie  Foo.  112  CaL 
17,  25,  26,  44  Pac.  453;  People  v.  Smith.  134 
Cal.  453,  458,  66  Pac.  669. 

50.  Where  instructions  given  by  court 
fully  and  fairly  present  case  to  jury,  and 
cover  matters  included  in  requested  instruc- 
tions which  have  been  refused,  there  is  no 
prejudicial  error. — People  v.  Williams,  3! 
Cal.  280,  285;  People  v.  Murray,  85  Cal.  35«, 
357,  24  Pac.  666;  People  v.  Neary,  104  Cal 
373,  379,  37   Pac.  943. 

51.  Where  instructions  upon  subject- 
matter  have  been  correctly  given  in  the 
charge,  it  is  unnecessary  for  court  to  reit- 
erate them  at  request  of,  and  in  language 
proposed  by,  a  party.  Refusal  to  give  such 
requested  instructions  is  not  error. — Thrall 
v.  Smiley,  9  Cal.  529,  536,  537;  People  ▼■ 
Hong  Ah  Duck,  61  Cal.  387,  394;  People 
v.  Giancoli,  74  Cal.  642,  645,  16  Pac.  510; 
People  v.  CowgiU,  93  Cal.  597.  598,  29  Pac 
228;  People  v.  Gordan,  103  Oal.  568.  575,  37 
Pac.  534;  People  v.  Worden,  113  Cal.  569. 
571,  45  Pac.  844;  People  v.  Dole,  122  Cal. 
486,  495,  55  Pac.  581;  Thomas  v.  Gates,  12* 
Cal.  1,  7,  68  Pac.  315;  People  v.  Putman, 
129  Cal.  258,  263,  61  Pac.  961;  People  *. 
Arlington,  131  Cal.  231,  233,  234,  63  Pac 
347;  People  v.  Rodley,  181  Cal.  240,  257,  2SS, 
63  Pac.  351;  People  v.  Lem  Deo,  132  Cal. 
199,  203,  64  Pac.  266;  People  v.  Fitzgerald, 
138  Oal.  39,  45,  46,  70  Pac.  1014;  People  v. 
Buckley,  143  Cal.  375,  379,  390,  77  Pac.  W> 
People  v.  Donnolly,  143  Cal.  394,  400,  "T 
Pac.  177;  Estate  of  McKenna,  143  Cal.  580, 
587,  77  Pac.  461;  People  v.  Moran,  144  CaL 
48,  58,  59,  77  Pac.  777;  People  v.  Sing  Tow, 
145  Cal.  1,  10,  78  Pac.  236;  People  v.  Thom- 
son, 145  Cal.  717,  726,  79  Pac.  435;  People  v. 
Olsen,  1  Cal.  App.  17,  27,  81  Pac.  676;  People 
v.  Eldridge,  147  Cal.  782,  787,  82  Pac.  442; 
People  v.  Roberts,  1  Cal.  App.  447,  448,  82 
Pac.  624. 

52.  Although  instructions  requested  by 
party  are  in  some  respects  more  precise 
than    those   given,   yet,    if    latter    comprise 
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former,  there  is  no  error  in  refusing*  to  give 
former. — Clark  v.  Reese,  35  Cal.  89,   97. 

As  to  refusal  of  proposed  Instruction  not 
being  error  where  such  Instruction  has  been 
substantially  given  In  other  parts  of  the 
charge,  see  notes  99  Am.  Dec.  128;  9 
L.  R.  A.  703. 

88.  Sane— Better  practice  is  to  give  snch 
Instructions. — Although  it  is  not  an  error 
for  court  to  refuse  to  give  requested  In- 
struction which  has  already  been  substan- 
tially given,  it  is  better  course  for  court  to 
give  instruction.  Labor  and  expense  of  mo- 
tion for  new  trial  and  of  appeal  may  thus 
be  sometimes  avoided. — People  v.  Strong,  30 
Cal.  151,  155;  People  v.  Murray,  41  Cal. 
€6,  67. 

54.  Same — Reason  for  refusal  need  not 
be  stated  to  Jury. — It  Is  not  necessary  for 
court  to  state  to  jury  that  it  refused  certain 
instructions  asked  by  appellant  because 
they  had  been  given  in  other  instructions. 
Whatever  may  have  been  practice  In  former 
years,  it  is  now  law  that  Jury  can  take 
Into  their  room  only  those  instructions 
which  have  been  given;  and  Jury  has  no 
knowledge  of  instructions  that  have  been 
refused. — People  v.  Barthleman,  120  Cal.  7, 
11,  52  Pac.  112. 

55.  Rulings  upon  admissibility  of  evi- 
dence— Are  not  instructions.  —  Statements 
made  by  court  concerning  testimony  of  wit- 
nesses when  given  In  answer  to  objections 
by  counsel  to  admission  of  certain  testi- 
mony, or  In  ruling  upon  such  objections, 
are  in  no  respect  instructions  to  Jury  with 
reference  to  evidence,  and  are  not  an  inva- 
sion of  province  of  Jury.  It  frequently  oc- 
curs at  trial  that  sufficiency  of  objection 
to  question  depends  upon  presence  of  other 
evidence  in  case,  such  as  whether  it  is 
proper  cross-examination,  or  relevant  to 
what  was  stated  on  direct  examination,  or 
whether  proper  foundation  has  been  laid, 
whether  form  of  question  properly  meets 
statement  of  witness  already  given,  whether 
testimony  offered  is  merely  cumulative. 
Such  oojections  are  directed  to  court,  and, 
for  purpose  of  sustaining  its  ruling,  it  is 
frequently  necessary  for  it  to  state  to  coun- 
sel evidence  that  has  already  been  given, 
in  oraer  that  correctness  of  its  ruling  may 
?>e  apparent.  While  Jury  may  hear  what  is 
said  by  court,  its  remarks  or  its  statement 
of  evidence  is  not  in  nature  of  ar  instruc- 
tion to  them,  and  It  is  not  to  lie  assumed 
that  they  will  be  influenced  by  it,  especially 
if  court  instruct  Jury  when  cause  is  sub- 
mitted to  them  for  their  verdict  to  disre- 
gard any  such  statement,  or  any  intimation 
that  should  have  been  made  of  its  views 
upon  any  question  of  fact  and  to  deter- 
mine all  questions  of  fact  upon  evidence 
alone. — People  v.  Mayes,  113  Cal.  618,  622, 
623,    45    Pac.    860. 


56.  Same  — Remark  made  by  court,  al- 
though expressing  opinion  of  judge  upon 
evidence  introduced,  and  made  within  hear- 
ing of  Jury,   will  nevertheless  not  be  con- 
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sidered  as  an  instruction  to  jury  on  weight 
of  evidence  where  it  is  merely  addressed  to 
counsel  and  is  made  use  of  in  determining 
admissibility  of  such  proffered  evidence. 
Such  remarks  are  necessarily  made  during 
course  of  trial,  but  are  not  addressed  to 
jury,  and  are  not  binding  upon  them. 
Where  in  such  case  court  in  its  instructions 
cautions  jury  that  they  should  not  be  Influ- 
enced "by  any  apparent  expression  of  opin- 
ion as  to  facts  made  by  court,"  and  are 
further  instructed  that  facts  are  to  be  de- 
termined by  jury  from  evidence,  such  re- 
marks by  court  can  not  be  considered  as 
making  an  impression  upon  minds  of  jury 
prejudicial  to  appellant. — Reed  v.  Clark,  47 
Cal.    194,   200. 

57.  An  expression  made  by  Judge,  "I 
think  the  testimony  is  all  right,"  in  ruling 
upon  objection  to  admissibility  thereof,  is 
not  to  be  construed  as  an  instruction  to 
jury  or  an  intimation  to  them  that  in  his 
opinion  witness  was  telling  the  truth.  Con- 
sidering it  in  connection  with  what  pre- 
ceded and  followed  it,  all  he  could  be  un- 
derstood to  mean  was  that  testimony  was 
competent  and  admissible. — People  v.  Smith, 
134  Cal.  453,  456,  66  Pac.  669. 

58.  Court  in  passing  upon  admissibility 
of  proffered  testimony  may  give  its  rea- 
sons for  its.  ruling,  and  remark  in  ruling 
out  such  evidence  that  "I  do  not  see  any 
materiality  in  It,  anyway,"  is  not  objec- 
tionable.— People  v.  Gordon,  103  Cal.  568, 
575,  27  Pac.  534. 

59.  A  remark  by  judge  that  he  consid- 
ered certain  evidence  Immaterial,  made  in 
connection  with  an  order  limiting  num- 
ber of  expert  witnesses  concerning  such 
matter,  was  held  not  to  be  prejudicial, 
where  made  entirely  without  intent  to  in- 
fluence jury,  especially  when  in  remark  it- 
self judge  pointedly  and  correctly  stated  in 
what  materiality  of  inquiry  consisted. — Peo- 
ple v.  Yokum,  118  Cal.  487,  441,  50  Pac.  686. 

60.  Where  court,  during  course  of  exami- 
nation of  witness,  makes  remark  as  to 
weight  of  evidence  in  presence  and  hearing 
of  jury,  cause  will  not  be  reversed  where 
purport  of  remark  was  in  support  of  de- 
fendant's theory  and  could  not  have  in- 
jured him. — People  v.  Cowan,  1  Cal.  App. 
411,  413,  82  Pac.  339. 

61.  Same  —  Same  —  Statement  made  by 
Judge  to  attorney,  in  course  of  argument,  is 

not  an  instruction  to  jury,  and  they  have 
no  right  to  consider  it. — People  v.  Mooney, 
132  Cal.  13,  17,  63  Pac.  1070. 

62.  Witness    can    not   corroborate   self. — 

One  witness  may  be  corroborated  by  an- 
other witness,  or  by  a  presumption,  or  by 
circumstantial  evidence,  but  it  is  a  misuse 
of  the  term  to  say  that  one  portion  of  his 
testimony  is  corroborated  by  another.  So 
his  testimony  as  to  contents  of  letters  writ- 
ten by. him  is  not  corroborated  by  intro- 
ducing the  letters  themselves.  The  letters, 
of  course,  are  the  best  evidence  of  their 
contents,  but  they  are  simply  the  written 
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declarations  of  the  party,  and  it  would  be 
rather  startling  to  hold  that  a  party  may 
corroborate  statements  made  under  oath 
while  testifying  as  to  declarations  that  he 
has  made  not  under  oath. — Kenniston  v. 
Kenniston,  6  Cal.  App.  657,  663,  92  Pac.  1037. 

II.    INSTRUCTION  AS   TO  FACTS. 

A*  to  charge  of  court  to  Jury  generally", 

see  pars.  9-54,  this  note.  ' 

A»  to  Instructions  as  to   facta,  see   pars. 
157-255,  this  note. 


Charge  most  bo  considered  as  a 
whole. — To  ascertain  whether  the  defend- 
ant was  prejudiced  by  a  certain  instruction 
the  charge  must  be  considered  as  a  whole 
and  a  conviction  upon  ample  evidence  is 
not  to  be  reversed  by  reason  of  an  inapt  or 
uncertain  phrase  unless  it  be  reasonable  to 
conclude  that  the  jurors  were  thereby  mis- 
led to  the  damage  of  the  defendant. — People 
v.  Ca  ran  tan,  11  Cal.  App.  561,  565,  105  Pac. 
768. 

As  to  requirement  that  Instruction  be 
read  as  a  whole,  see  pars.  40-42,  this  note. 

64.  Control  of  court— Instructions. — In- 
structions that  the  jury,  subject  to  the 
control  of  the  court,  are  the  judges  of  the 
effect  and  value  of  the  evidence,  etc.,  while 
the  expression  "subject  to  the  control  of 
the  court"  is  somewhat  equivocal,  and 
might  well  have  been  omitted,  it  must  be 
assumed  that  the  jury  understood  it  to 
mean  that  while  they  were  to  be  the  exclu- 
sive judges  of  the  weight  of  the  evidence 
in  their  deliberations  they  were  to  ibe 
guided  by  the  general  principles  of  law  an- 
nounced by  the  court. — People  v.  Carantan, 
11   Cal.  App.  561,  565,  105  Pac.  768. 

65.  Court  may  state  testimony  — As  to 
generally. — Morris  v.  Lachman,  68  Cal.  109, 
113,  8  Pac.  799. 


06.  Same— Same— At  common  law  judge 
is  allowed  to  express  his  opinion  as  to 
weight  of  evidence.  In  that  respect  con- 
stitutional provision  was  intended  to 
change  rule  so  as  to  leave  weight  of  evi- 
dence entirely  to  jury;  but  judges  may  still, 
as  formerly,  state  what  facts  are  in  evi- 
dence and  what  are  not;  or  in  other  words, 
they  may  state  evidence  pro  and  con  in 
view  of  which  existence  of  certain  facts 
is  affirmed  or  denied,  which  includes  right 
to  state  to  Jury  that  there  is  no  evidence 
as  to  particular  facts  or  Issues  when  such 
is  case. — People  v.  King,  27  Cal.  507,  513, 
87  Am.  Dec.   100. 

67.  Same— Same  —  Under  constitution  of 
state  a  judge  may  state  to  jury  what  evi- 
dence introduced  at  trial  is,  but  power 
there  granted  gives  him  no  right  to  de- 
clare, as  matter  of  law,  that  certain  facts 
are  established  by  evidence. — People  v. 
Roberts,  122  Cal.  377,  55   Pac.  137. 

68.  Following  instruction  was  held  to  be 
statement  of  evidence  rather  than  of  facts 
proved:  "It  appears  that  these  saloon  keep- 
ers  were   in   the  Louisiana   Saloon    at   this 


time,  on  the  way  from  their  ordinary  places 
of  business,  according  to  their  testimony; 
that  they  were  engaged  in  playing  cards, 
and  prosecuting  witness  says  that  on  this 
occasion  he  was  robbed  of  his  money,  and 
there  is  no  explanation  why  this  defend- 
ant was  there,  except  that  she  was  wife  of 
witness,  or  was  with  the  other  woman  who 
was  there."  Court  did  not  tell  jury  that 
as  matter  of  fact  Louisiana  Saloon  was  place 
where  alleged  larceny  took  place.  It 
did  state  that  prosecuting  witness  said 
that  it  was  on  occasion  when  saloon-keep- 
ers were  playing  cards  In  Louisiana  Saloon 
that  he  was  robbed  of  his  money,  but  court 
did  not  state  to  jury  that  such  was  a  fact 
— People  v.  Christensen,  85  Cal.  568,  570,  24 
Pac.  888. 

69.  In  stating  testimony  it  Is  not  neces- 
sary for  court  to  Instruct  jury  that  they 
are  exclusive  judges  of  facts. — People  ▼. 
Boggs,    20   Cal.   432,   434. 

74*.  Compares  Instruction  that:  "If  the 
Jury  believe  evidence  of  S,  plaintiff's  wit- 
ness, that  he  had  possession  of  goods  in 
controversy  after  sale  to  plaintifT,  and  was 
selling  and  peddling  them  out,  they  will 
find  verdict  for  defendants"  was  properly 
refused,  as  it  included  statement  by  court 
that  witness  had  testified  to  certain  facts, 
and  jury  are  proper  judges  of  what  wit- 
ness has  testified  to. — Weil  v.  Paul.  22  CaL 
492,  494. 

71.  Same— Absence  of  evidence  may  he 
stated. — While  Judge  may  not  instruct  upon 
matter  of  fact,  he  is  not  forbidden,  if  rec- 
ord justifies  assertion,  in  declaring  to  jury 
that  there  is  total  absence  of  evidence  upon 
given  proposition. — People  v.  Sternberg,  111 
Cal.   3,   10,   43   Pac.    198. 

72.  Constitution  does  not  prohibit  judge 
from  stating  testimony  in  his  charge;  and 
right  to  state  evidence  includes  right  to 
state  that  there  is  no  evidence  as  to  these 
facts.  Hence,  to  so  state  may  or  may  not 
be  error,  and  whether  it  is  or  not  can  be 
determined  only  by  an  inspection  of  testi- 
mony. When  an  appellant  relies  upon  such 
statement  as  error,  he  must  bring  up  so 
much  of  evidence  as  he  claims  proves  or 
tends  to  prove  fact  or  facts  in  question, 
otherwise  supreme  court  must  presume  in 
favor  of  action  of  judge.  Where  record 
contains  no  part  of  testimony,  it  is  well 
settled  that  supreme  court  will  not  reverse 
judgment  on  account  of  instruction  alleged 
to  be  erroneous,  unless  it  appears  that  such 
instruction  would  have  been  erroneous  un- 
der every  conceivable  state  of  facts.— Peo- 
ple v.  Dick,  34  Cal.  663,  665. 

73.  Court  may,  in  trial  of  murder  case, 
where  there  has  been  no  evidence  which 
would  reduce  crime  charged  in  indictment 
to  manslaughter,  state  absence  of  such 
evidence  in  its  charge  to  Jury,  and  instruct 
them  that  they  can  not  consider  question  of 
manslaughter  upon  evidence  In  case. Peo- 
ple v.  King,  27  Cal.  507,  513;  People  ▼• 
Welch.  49  Cal.  174,  181. 
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74.  Sane— Manner  of  statins  evidence* — 

If  court  states  evidence,  it  should  do  so 
fairly  and  fully,  and  not  in  an  argumenta- 
tive manner. — People  v.  Herts,  105  Cal.  660, 
664,  666,  39  Pac.  32. 

75.  Same  —  Same  —  Reading;      note*. — In 

statins  testimony  it  is  always  safer  to  read 
testimony  from  Judge's  notes  or  from  short- 
hand reporter's  notes,  if  Judge  can  adopt 
them  as  correct. — People  v.  Perry,  66  Cal. 
568,  569,  4  Pac.  572. 

76.  It  is  not  necessary  that  court,  in 
stating  testimony,  shall  do  so  by  reading 
its  own  minutes.  Statement  may  be  made 
by  reading  memorandum  taken  by  another 
person,  even  though  that  person  was  not 
sworn  to  take  down  testimony  correctly. 
If  there  is  no  suggestion  that  memorandum 
of  another  party  read  by  court  was  in  any 
respect  erroneous  or  if  discrepancy  was 
concerning  an  Immaterial  matter,  such  fact 
will  not  constitute  reversible  error. — Peo- 
ple v.  Boggs,  20  Cal.  432,  434. 

77.  Same— Same— Recollection    of    Judge. 

— Statement  may  be  made  from  recollection. 
—People  v.  Boggs,  20  Cal.  432,  484. 

78.  Sane  —  Same  —  Stating  substance  of 

testimony. — Judge  in  stating  portion  of  tes- 
timony of  defendant  should  not  attempt  to 
give  its  substance.  The  safer  way  is  to 
recite  language  of  witness  as  taken  down 
by  reporter  or  in  judge's  notes.  But  when 
in  opinion  of  supreme  court,  statement  of 
judge  is,  in  substance  and  effect,  a  repeti- 
tion of  testimony,  it  will  not  grant  new 
trial  for  an  inadvertence  which  could  not 
have  influenced  action  of  Jury  improperly. 
— People  v.  Doyell,  48  Cal.  85,  91. 

79.  If  Judge  attempt  to  state  testimony 
he  should  state  it  fully.  It  is  dangerous 
to  attempt  to  state  substance.  It  is  es- 
sentially province  of  Jury  to  decide  what 
substance  of  witness'  testimony  is.  Select- 
ing what  constitutes  substance  of  wit- 
ness' testimony  is  to  greater  or  less  ex- 
tent matter  of  opinion,  and  jurors  and 
judge  may  hold  widely  different  views  as 
to  what  substance  of  Witness'  testimony 
really  is  in  the  case. — People  v.  Gordon,  88 
Cal.  422,  427,  26  Pac.  502;  People  v.  Choy- 
nski,  95  Cal.  640,  643,  80  Pac.  791. 

80.  Same— 'Same  —  Statement  that  testi- 
mony was  Introduced  "tending  to  prove" 
matter. — If  testimony  has  been  introduced 
to  prove  certain  matter  court  may  instruct 
jury  that  testimony  has  been  introduced 
tending  to  prove  a  matter,  and  such  in- 
struction is  not  an  expression  of  opinion 
of  court  as  to  weight  or  effect  of  evidence, 
nor  as  to  what  fact  has  been  proved. — Peo- 
ple v.  Perry,  66  Cal.  668,  669,  4  Pac  572. 

81.  An  Instruction  charging  jury  that 
"testimony  has  been  introduced  before  you 
tending  to  show"  certain  facts,  Is  not  ob- 
jectionable as  being  expression  of  opinion 
of  judge  as  to  effect  of  evidence  adduced 
on  trial.  It  does  not  charge  jury  with  re- 
spect to  weight  or  effect  of  evidence,  nor 
as   to   what   facts   are   thereby   established. 


An  Instruction  is  not  pertinent  nor  in  any 
sense  proper,  unless  given  in  view  of  evi- 
dence, as  tending  or  not  tending  to  prove 
some  fact  in  issue,  and  it  could  not  be 
erroneous  for  court  to  state  to  jury  cor- 
rectly state  of  evidence  in  respect  to  which 
Instructions  were  given. — People  v.  Vas- 
quez,  49  Cal.  660,  562. 

82.  It  is  not  Improper  for  trial  judge  to 
state  testimony  given  in  a  cause  to  jury 
as  "tending  to  prove"  a  matter. — Morris  v. 
Lachman,  68  Cal.  109,  113,  8  Pac.  799. 

83.  Following  instruction  was  held 
proper  as  being  statement  that  testimony 
"tending  to  prove"  certain  matter  had  been 
given:  "Flight  of  person  suspected  or 
charged  with  crime  is  circumstance  to  be 
weighed  by  jury,  as  tending  in  some  de- 
gree to  prove  consciousness  of  guilt,  and 
if  you  And  from  evidence  that  defendant 
fled  from  scene  of  homicide  after  its  com- 
mission and  was  captured  some  two  days 
afterwards  at  distance  of  twenty  miles  from 
place  where  killing  occurred,  I  charge  you 
that  this  is  circumstance  to  be  considered 
by  you  in  arriving  at  verdict." — People  v. 
Giancoli,  74  Cal.  642,  644,  16  Pac.  510. 

84.  Same  — Very,   words    of    wltneaa. — In 

stating  testimony,  trial  Judge  should  be 
careful  to  give  very  words,  or  substance 
of  words,  of  witness. — People  v.  Phillips,  70 
Cal.  61,  68,  11  Pac.  493. 

85.  Criminal    eanaen     Aa    to    Instruction* 

In. — The  giving  in  criminal  cases  of  in- 
structions based  upon  subdivisions  4,  6, 
and  7  of  above  section,  is  limited  to  "proper 
occasions"  and  these  proper  occasions  are 
so  few  and  improper  occasions  so  many  that 
it  were  best  they  should  be  given  rarely  if 
at  all. — People  v.  Charles,  9  Cal.  App.  338, 
339,  99  Pac.  383. 

See  pars.  167-173,  this  note. 

86.  Defendant    aa    wltneaa  — •  Inatrnctlons 

where  not  offered  as. — There  can  be  no  oc- 
casion arising  during  the  trial  of  a  crim- 
inal case  for  giving  the  jury  an  instruction 
as  to  the  fact  that  the  defendant  could  be 
cross-examined  if  he  should  be  a  witness. 
If  he  was  not  a  witness  and  had  not  offered 
himself  as  such,  certainly  such  instruction 
should  not  be  given.  If  he  had  offered  him- 
self as  a  witness,  the  court  and  not  the 
Jury  would  determine  the  question  of  cross- 
examination  and  the  extent  thereof.  It  is 
wholly  unnecessary  for  the  court  to  volun- 
tarily state  to  the  jury  a  proposition  of 
substantive  law  which  is  for  the  court  and 
not  the  Jury  under  any  circumstances. — 
People  v.  Emmons,  13  Cal.  App.  487,  495, 
110  Pac.   151. 

87.  Fact    that    proof   of    a    felony    la    In- 
volved In  the  proof  of  plaintiffs  allegations 

in  a  civil  action  does  not  change  the  rule 
that  such  proof  must  follow  the  prepon- 
derance'of  the  evidence;  and  an  instruction 
which  applies  the  rule  of  reasonable  doubt 
of  criminal  procedure  is  erroneous. — Cooper 
v.  Spring  Valley  Water  Co.,  16  Cal.  App.  27, 
116  Pac.  298. 
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88.  Proof  of  plaintiff's  allegations  in- 
volving: proof  of  a  felony  the  jury  were 
Instructed  that  as  to  the  alleged  theft 
plaintiff  must  establish  his  case  beyond  a 
reasonable  doubt.  Held,  that  such  instruc- 
tion was  erroneous,  as  being-  not  only 
Against  the  settled  rule  of  law,  but  opposed 
to  the  express  language  of  above  section  of 
the  code. — Cooper  v.  Spring*  Valley  Water 
Co.,  16  Cal.  App.  22,  116  Pac.  298. 

89.  Though  the  result  imputes  a  crime, 
the  plaintiff  in  a  civil  action  need  not 
prove  his  case  with  the  same  certainty  that 
is  required  in  a  criminal  action,  but  by  a 
preponderance  of  evidence  only. — Cooper  ▼. 
Spring  Valley  Water  Co.,  16  Cal.  App.  22,  116 
Pac.  298. 

90.  Issues  may  be  stated— In  general. — 

In  prosecution  for  perjury  it  is  not  error 
for  court  to  state  allegations  of  indictment 
and  to  tell  jury  that  "prosecution  claims 
testimony  therein  quoted  to  have  been 
false,  and  that  defendant  knew  it  to  be 
false,  in  this  that  defendant  was  at  time 
mentioned  at  distance  of  ten  miles  from 
place  of  occurrences  to  which  he  testified, 
and  that  so  far  as  he  was  concerned,  whole 
testimony  was  false,  for  reason  that  if  it 
did  occur,  he  did  not  see  or  hear  It";  and, 
after  so  stating  issues,  in  remainder  of  in- 
struction to  state  application  of  law  to 
effect  that,  if  Jury  found  beyond  reasonable 
doubt  that  defendant  did  so  testify  after 
being  duly  sworn,  etc.,  and  in  fact  did  not 
see  or  hear  occurrences  to  which  he  testi- 
fied, and  was  not  at  that  time  at  place  of 
occurrence  of  circumstances  testified  to, 
but  was  some  ten  miles  distant,  and  that 
his  testimony  was  knowingly  and  wilfully 
false,  that  then  defendant  was  guilty  and 
that  they  should  so  find.  Such  instruction 
is  merely  statement  of  issues  and  testi- 
mony, and  declaration  of  law  as  to  such 
matters. — People  v.  Hitchcock,  104  Cal.  482, 
485,  38  Pac.  198. 

91.  Statement  of  plaintiff's  claim  in 
charge  to  jury,  which  does  not  purport  to 
state  facts  proved,  is  not  objectionable  as 
an  invasion  of  province  of  Jury. — Jarman 
v.  Rea,  137  Cal.  339,  348,  70  Pac.  216. 

92.  Same— Admissions  of  answer  may  be 
stated. — It  is  proper  for  court  to  instruct 
Jury  that  certain  allegations  of  complaint 
have  been  admitted  by  answer  and  that  jury 
should  find  those  admitted  facts  in  favor 
of  plaintiff.— Blood  v.  Light,  31  Cal.  115, 
117. 

See  pars.  134-152,  this  note. 

93.  Same— Theory  of  party— It  Is  not  er- 
ror for  Judare  to  state  theory  of  prosecu- 
tion, for  instruction  should  be  made,  as  far 
as  possible,  applicable  to  particular  fea- 
tures of  case  on  trial — to  issue  and  conten- 
tions developed  by  evidence  and  arguments 
of  counsel.  Such  statement  of  theory  Is 
not  statement  of  facts,  nor  is  there  any 
error  in  judge  stating  defenses  of  de- 
fendant.— People  v.  Worden,  113  Cal.  569, 
572,   45   Pac.   844. 
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94.     Following  instruction  was  approved". 
"You  are  not  to  consider  whether  or  not  de- 
fendant Is  insane  at  present  time,  but  yoa 
are  to  consider  him  as  now  sane.     A  per- 
son charged  with  crime  can  not   be  legally 
tried  for  such  crime,  unless  he   be  sane  at 
time    of    trial.      Defendant    has    presented 
issue  to  you  that  at  very   time   of  alleged 
commission    of    homicide,    he    was    insane." 
Such    instruction    can    not   be    regarded  as 
having    effect    of    withdrawing     from    jury 
right    to    consider    question    of    defendant's 
sanity  at  time  of  trial,  as  factor  in  deter- 
mining   whether    he    was    sane    at    time  of 
homicide,  where  no  question  was  made  or 
issue    submitted    as    to    defendant's    sanity 
at   time   of  trial. — People  v.  McCarthy.  115 
Cal.  255,  261,  46  Pac.  1073. 

86.  Judge  may  not  instruct— An  to  mat- 
ters of  fact. — People  v.  Durrant,  11€  CaL 
179,  200,  48  Pac.  75. 

As   to   questions   of   faet   belnn?    xor   Jury. 

see  notes  39  Am.  Dec.  657.  658;  72  Am.  Dec 
538;  14  Am.  St.  Rep.  36-48. 

As  to  trial  of  issues  of  faet  by  Jury,  see 

Kerr's   Cyc.    Pen.    Code,    2d    ed.,    fi  1042   and 
note. 

96.  Judges  shall  not  charge  juries  with 
respect  to  matters  of  fact,  but  may  state 
the  testimony  and  declare  the  law. — Const 
1849,  art.  VI,  §  17  (as  amended  Sept.  2. 
1862);  Const.  1849,  art  VI,  {10;  Estate  of 
Blake,  136  Cal.  806.  309,  68  Pac.  827. 

97.  Courts  are  to  instruct  only  as  to 
matters  of  law. — People  v.  Cowgill,  93  CaL 
596,  599,  29  Pac.  228. 

98.  Jury  are  exclusive  judges  of  facts 
established,  and  presumption  of  facts  in- 
ducible from  them. — People  v.  Messersmith. 
61  Cal.  246,  248. 


—Same— At  common  law  judges 
are  allowed  to  charge  in  respect  to  facts 
and  express  their  opinions  as  to  weight  of 
evidence.  They  may,  therefore,  direct  at- 
tention of  jury  to  facts  and  circumstance? 
which  they  deem  to  be  of  controlling 
weight,  and  warn  them  against  false  evi- 
dence.— People   v.    Taylor,    36   Cal.   255,   266. 

100.  Same— Same  Constitutional  provi- 
sion that  the  judge  shall  not  charge  jury 
with  respect  to  matters  of  fact  is  violated 
whenever  judge  so  instructs  as  to  force 
jury  to  particular  conclusion  upon  whole 
or  any  part  of  case,  or  to  take  away  their 
exclusive  right  to  weigh  evidence  and  de- 
termine facts. — People  v.  Ybarra,  17  Cal. 
166,  171. 

101.  The  moment  Judge  attempts  to  com- 
ment upon  or  argue  about  weight  of  evi- 
dence, credibility  of  witnesses,  or  proba- 
bility of  their  sworn  statements,  he  usurps 
power  and  violates  section  19  of  article  VI 
of  state  constitution,  which  provides  that 
judges  shall  not  charge  juries  with  respect 
to  matters  of  fact.  Thus,  in  prosecution  for 
bribery,  court  had  instructed  Jury  that  it 
is  not  "a  crime  in  this  state  to  encourage 
witness    with    pecuniary   gifts   to  be   truth- 
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ful"  and  added  thereto  the  following:  "hut 
neither  is  it  among:  recognized  customs  of 
this  country  to  subsidize  personal  Integrity 
of  our  citizens  in  order  to  prevent  them 
from  lapsing  into  falsehood  and  perjury." 
Supreme  court  stated  that  this  last  clause 
could  have  but  one  meaning  and  purpose. 
In  addition  to  incorporating  an  unproven 
fact  into  the  case,  it  was  an  argument 
against  truthfulness  of  defendant's  testi- 
mony, and  its  direct  tendency  was  to  in- 
fluence Jury  not  to  believe  it. — People  v. 
Fong  Chlng.  78  Cal.  169,  172,  173,  20  Pac. 
896. 

102.  Charge  with  respect  to  matter  of 
fact  is  violative  of  section  19,  article  VI 
of  constitution. — People  v.  Vereneseneck- 
ockockhoff,  129  Cal.  497,  609,  58  Pac.  156,  62 
Pac.  111.  See  People  v.  Samonset,  97  Cal. 
448,  453,  32  Pac.  520. 

103.  As  to  subdivisions  4,  6,  and  7  of 
above  section,  upon  trial  of  criminal  cases 
it  were  best  that  they  should  not  be  no- 
ticed, for,  as  generally  applied,  they  trench 
upon  constitutional  right  of  defendant  in 
depriving  him  of  verdict  rendered  by  ju- 
rors who  are  sole  and  exclusive  judges  of 
weight  and  effect  of  evidence.  The  dagger 
lurking  in  these  subdivisions  of  section  is 
found  in  fact  that  they  attempt  to  deal  with 
weight  and  effect  of  evidence — matters  for 
jury  and  not  matters  for  legislative  aotion. 
Above  section  of  code  declares  that  prin- 
ciples stated  in  various  subdivisions  thereof 
may  be  given  by  court  to  Jury  on  all  proper 
occasions.  In  criminal  cases  proper  occa- 
sions are  so  few  and  improper  occasions  are 
so  many  that  it  were  best  they  should  be 
given  rarely,  if  at  all. — People  v.  Cuff,  122 
Cal.  589,  591,  55  Pac.  407. 

See  pars.   376-379,   this   note. 

104.  On  prosecution  for  robbery,  prose- 
cuting witness,  on  his  cross-examination, 
developed  remarkable  want  of  knowledge 
of  his  antecedents,  and  was  contradicted 
on  material  facts  by  several  witnesses  for 
defendant.  Court,  in  instructing  jury,  after 
speaking  of  manner  in  which  witness  tes- 
tified, said:  "If  his  statements  are  untrue, 
defendant  should  have  an  opportunity  to 
disprove  them.  His  testimony  being  thus 
given,  and  defendant  not  proving  their 
falsity,  you  are  bound  to  presume  what  he 
states  to  be  the  truth."  This  was  held  to 
be  In  violation  of  section  19,  article  VI  of 
the  constitution,  which  provides  that  judges 
shall  not  charge  juries  with  respect  to  mat- 
ters of  fact,  court  saying:  "If  the  phrase 
'and  defendant  not  proving  their  falsity*  be 
taken  as  statement  that  defendant  had  not 
proved  their  falsity,  as  Jury  might  easily 
understand  it,  then  it  directly  took  away 
from  jury  determination  of  fact  about 
which  there  was  not  only  conflict  of  tes- 
timony, but  with  respect  to  which,  in 
number  of  witnesses  at  least,  there  was  pre- 
ponderance of  four  to  one  against  prose- 
cuting witness,  and  if  it  be  taken  to  merely 
mean  that  jury  were  bound  to  take  as  truth 
statements    of    prosecuting    witness    about 
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manner  in  which  he  lost  his  watch,  unless 
defendant  disproved  them,  it  is  clearly  un- 
tenable. Jury  were  not  bound  to  take  tes- 
timony of  any  witness  as  true.  From 
manner  of  prosecuting  witness,  and  nature 
of  his  whole  testimony,  jury  might  nave 
disbelieved  him  if  defendant  had  not  in- 
troduced any  testimony  at  all.  This  whole 
matter  was  for  Jury,  not  for  court." — Peo- 
ple v.  Murray,  86  Cal.  31,  33,  34,  24  Pac.  802. 


106.  Same— Sane— Same— Applies  to  civil 
and  criminal  causes. — Provision  of  consti- 
tution is  equally  applicable  to  civil  and 
criminal  proceedings. — People  v.  Welch, 
49  Cal.  174.  181. 

100.  Same— Same— Meaning  of  constitu- 
tional provision  is  that  judge  shall  decide 
upon  law,  and  jury  on  facts,  and  that 
former  shall  not  invade  province  nor  usurp 
powers  of  latter.  Judge  has  no  more  right 
to  control  opinion  of  jury  upon  matter  of 
fact  than  Jury  have  to  disregard  directions 
of  judge  upon  matter  of  law. — People  v. 
Ybarra,  17  Cal.  166,  171. 

107.  Same— Matters  of  fact,  an  to  which 
court  Is  not  permitted  to  charge  jury  are 
facts  contested,  or,  in  some  degree,  sought 
to  be  established  by  evidence. — People  v. 
Welch,  49  Cal.  174,  181. 

108.  What  are  matters  of  fact  referred 
to  in  above  section  (5  19,  art.  VI  of  the  con- 
stitution)? Undoubtedly,  reference  is  made 
to  the  familiar  proposition  that  it  is  the 
province  of  jury  to  determine  all  matters 
of  fact  and  for  court  to  declare  law.  In 
this  case  learned  judge  (of  trial  court)  at 
some  length  defined  respective  functions 
of  court  and  Jury.  The  judge  said:  "It  is 
my  duty  to  state  to  you  law  applicable  to 
case,  and  it  is  your  duty,  unaided  by  any 
suggestion  from  me,  to  pass  upon  all  ques- 
tions of  fact.  Neither  judge  nor  jury  may 
trespass  upon  province  of  other.  Our  prov- 
inces are  entirely  distinct  and  separate.  Tou 
should  receive  law  as  I  state  it  to  be,  not- 
withstanding you  should  firmly  believe  I 
am  wrong,  and  the  law  is,  or  should  be 
otherwise.  .  .  .  With  questions  of  fact, 
weight  of  evidence,  credit  you  should  give 
any  witness  sworn  In  the  case,  court  has 
nothing  to  do.  These  are  matters  entirely 
within  your  province,  and  which  you,  as 
jurors,  must  determine  for  yourselves."  This 
is  correct  and  well  expressed.  The  pro- 
hibition is  plainly  coextensive  with  exclu- 
sive province  of  jury.  If  there  are  rules 
of  law  to  control  and  guide,  then  these 
may  be  declared  authoritatively.  Beyond 
this  the  court  can  not  go  without  violating 
this  plain  inhibition. — People  v.  Verenesen- 
eckockockhoff,  129  Cal.  497,  509-511,  58  Pac. 
156,  62  Pac.  111. 

109.  Where  insolvent  firm  conveys  prop- 
erty, both  real  and  personal,  to  one  of  its 
creditors  and  good  faith  of  transfer  of  per- 
sonal property  is  attacked  by  other  cred- 
itors, evidence  in  regard  to  change  of  pos- 
session from  vendor  to  vendee  showing  that 
while   vendee  employed  one   who  had  been 
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in  service  of  vendor  to  remain  on  land  and 
take  char g:e  and  care  of  personal  property 
which  was  situated  thereon,  one  of  vendors 
also  remained  upon  land,  it  is  error  for 
court  in  its  instruction  to  state:  "Being:  in 
possession  of  real  ejtate  he  (plaintiff)  was 
also  in  possession  of  personal  property/' 
notwithstanding:  that  when  whole  instruc- 
tion is  considered  it  appears  to  have  been 
left  to  jury  to  decide,  after  assuming*  it  as 
fact  that  plaintiff  (vendee)  was  owner  and 
in  possession  of  real  estate,  whether  he  was 
or  not,  at  time  personal  property  was  at- 
tacked by  other  creditors,  in  its  possession. 
Question  as  to  plaintiff's  actual  possession 
of  land  is  in  such  case  a  point  involved  in 
trial  before  Jury  so  far  as  possession  of 
personal  property  in  controversy  is  made 
to  depend  upon  possession  of  real  estate. — 
Cahoon  v.  Marshall,  25  Cal.  197.,   200. 

110.  Under  any  conceivable  state  of 
facts  following  instruction  would  be  erro- 
neous: "Defendant  is  charged  with  hav- 
ing murdered  in  this  county  on  or  about  the 
12th  day  of  May,  1866,  one  S.  N.  Simpson. 
Now,  the  first  question  for  your  decision 
is  this:  Was  S.  N.  Simpson,  on  or  about 
the  12th  day  of  May,  1866,  in  this  county, 
murdered?  In  determining  that  question, 
court  thinks  you  can  have  no  hesitation 
whatever."  From  such  an  instruction  jury 
must  have  understood  judge  to  intimate 
that  in  his  opinion  evidence  was  sufficient 
to  justify  them  in  finding  crime  of  murder 
to  have  been  committed  by  somebody  and 
that  only  question  for  serious  considera- 
tion was  whether  defendant  was  guilty 
party. — People  v.  Dick,  34  Cal.  668,  664,  666. 

111.  The  court  in  its  instruction  should 
not  characterise  willing  of  property  to  chil- 
dren of  business  partner  here  instead  of  to 
testator's  brothers  and  children  in  eastern 
states  as  "unnatural,"  where  the  evidence 
shows  that  testator  had  left  his  home  in 
East  when  a  young  man  and  had  spent 
nearly  all  his  life  in  California,  during 
which  time  he  had  but  little  if  any  Inter- 
course with  his  collateral  kin  in  eastern 
states.  Under  such  circumstances  it  is  for 
jury  to  say  if  willing  of  his  property  to 
children  of  his  business  partner  was  un- 
natural, and  whether  such  fact  indicated 
such  unsoundness  of  mind  as  tc  make  tes- 
tator incompetent  to  make  will.  The  use 
of  word  "unnatural"  in  such  instruction 
is  improper  and  prejudicial. — Estate  of 
Carpenter,  79  Cal.  882,  887,  21  Pac.  835. 

112.  Defendant  In  criminal  cause  hav- 
ing testified  to  an  alibi,  later  admitted  that 
he  was  mistaken  as  to  day  upon  which 
certain  event  occurred  concerning  which 
he  testified  for  purpose  of  establishing  an 
alibi.  Court  Instructed  jury  as  follows: 
"Now,  as  to  the  matter  of  testimony,  as  I 
remarked  to  you  before,  value  of  testimony 
is  entirely  with  you;  you  are  Judges  of 
that;  but  I  will  remind  you  that  a  witness 
false  In  one  part  of  his  testimony  Is  to  be 
distrusted  In  others;  that  is  to  say,  a  wit- 
ness  wilfully    false.      Now,   defendant   took- 


the  stand  and  he  undertook  to  state  that  oi 
particular  Sunday  involved  he  was  with  i 
particular  person  the  whole  of  the  day;  it 
turns  out,  it  seems,  that  that  was  not  m. 
Now,  do  you  believe  that  he  was  wilfully 
false  In  making-  that  statement?  It  is  said 
upon  his  part,  and  that  is  matter  to  be  con- 
sidered, that,  as  a  matter  of  fact  he  was 
with  this  witness,  Carr,  but  he  was  simply 
mistaken  as  to  particular  day;  that  he  was 
honest  in  his  statement.  Of  course,  if  yoo 
think  he  was,  it  would  not  come  under  tfaii 
rule  that  I  have  read  to  you."  This  in- 
struction was  held  to  be  erroneous,  as  it 
virtually  told  jury  that  statement  of  de- 
fendant that  he  was  at  witness  Carr*s  house 
during  whole  of  time  he  testified  he  was. 
was  not  true,  but  was  false,  and  simply 
left  it  with  jury  to  say  whether  that  state- 
ment was  wilfully  false  or  only  inadver- 
tently so.  Evidence  upon  point  was  no: 
necessarily  open  to  such  interpretation,  al- 
though susceptible  of  such  an  inference:  bat 
that  inference  was  for  jury,  un trammeled 
by  advice  of  court  upon  subject. — People  v. 
Lang,  104  Cal.  363,  364-366,  37  Pac.  1031. 

113.  Questions  relating  to  negligent 
and  contributory  negligence  fall  within 
province  of  jury,  not  only  to  determine 
facts  constituting  negligence,  but  also  Ques- 
tion as  to  what  would  be  conduct  "of  * 
person  of  ordinary  prudence"  under  similar 
circumstances, — which,  commonly,  is  a 
question  of  fact,  not  of  law. — Schneider  t. 
Market  St.  R.  Co.,  134  Cal.  482,  488.  66  Pat. 
734. 

114.  A  statement  to  jury  that  failure  to 
prove  existence  of  motive  impelling-  defend- 
ant to  commit  crime  is  "circumstance  in 
favor  of  his  innocence,"  while  perhaps  cor- 
rect statement  of  view  to  be  taken  by  jury 
of  such  failure  to  prove  is,  nevertheless,  an 
instruction  with  respect  to  a  matter  of  fact 
and  it  is  not  error  for  court  to  refuse  t* 
give  such  an  instruction. — People  v.  Glaxe. 
139  Cal.  154,  163,  164,  72  Pac.  965. 

115.  In  an  action  to  recover  damages 
for  goods  injured  by  alleged  negligence  of 
defendants  in  operating  boiler,  defendant 
asked  court  to  instruct  that  "Fact  that  the 
boiler  was  purchased  of  reputable  manu- 
facturers and  that  reputable  mechanics 
were  called  to  examine  and  repair  it,  »* 
proper  to  be  considered  as  tending  to  jus- 
tify its  use."  Instruction  was  properly  re- 
fused as  it  was  an  Instruction  upon  matter 
of  fact.  It  directed  jury  that  they  should 
consider  this  fact  as  •vide nee  tending  to 
justify  use  of  boiler. — Kahn  v.  Triest- 
Rosenberg  C.  Co.,  139  Cal.  340,  348,  73  Pac. 
164. 

116.  Responsibility  of  determining 
whether  or  not  defendant  in  criminal  case 
should  be  found  guilty  rests  entirely  upon 
jury.  Presiding  judge  not  having  that  re- 
sponsibility and  being  prohibited  by  our 
constitution  from  charging  as  to  matter* 
of  fact,  should  be  careful  not  to  use  Ian' 
cruage    which    might    be    naturally    under* 
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stood  by  jury  as  Intimating  his  opinion 
that  defendant  was  guilty  or  as  an  argu- 
ment against  him. — People  v.  Adams,  143 
Cal.   208,  213,  76  Pac.  964. 

117.  Instruction  that  it  is  duty  of  mas- 
ter or  employer  to  furnish  his  servant  or 
employee  with  safe  place  to  work  and  to 
make  such  provision  for  safety  of  em- 
ployees or  servants  as  will  protect  them 
from  danger  incident  to  their  employment; 
that  it  is  no  part  of  duty  of  servant  to  in- 
quire into  sufficiency  of  provision  made  by 
master  to  furnish  servant  with  safe  place 
to  work;  that  servant  has  right  to  rely  on 
master  in  this  regard,  because  it  is  master's 
duty  to  provide  safe  place  in  which  to  per- 
form his  work,  and  servant  may  justly 
assume  that  master  has  performed  this 
duty,  is  not  improper  as  invading  province 
of  jury  and  withdrawing  such  questions 
from  jury  where  instruction  also  informs 
jury  as  to  defendant's  theory  of  case  that 
plaintiff  was  engaged  by  defendant  as 
timberman  to  take  entire  charge  of  tim- 
bering in  the  tunnel  where  Injury  was 
caused  and  to  take  such  steps  as  might  be 
necessary  to  protect  work  against  just  such 
an  accident  as  did  occur,  and  that  defend- 
ants relied  absolutely  on  his  judgment  and 
ability,  and  that  if  jury  finds  such  to  be 
facts,  plaintiff  can  not  recover. — Powley  v. 
Swensen,  146  Cal.  471,  479,  480,  80  Pac.  722. 

118.  Instructions  given  were  held  to  be 
dangerously  near  border  line  dividing  law 
from  facts. — People  ▼.  Opie,  128  Cal.  294. 
296,  55  Pac.  989. 


119.     Same— Same— Dying    declarations. — 

Following'  instruction  relating  to  dying 
declarations  to  some  extent  invades  prov- 
ince of  jury,  as  it  Is  practically  declared 
thereby  that  declaration  admitted  was  dy- 
ing declaration,  i.  e.,  that  it  was  made  by 
deceased  under  sence  of  impending  death 
and  that  jury  must  accept  it  as  having 
been  so  made.  "Dying  declaration  of  de- 
ceased has  been  received  by  court  in  this 
case.  Dying  declarations  are  received  by 
courts  as  evidence  from  necessity,  as  there 
is  no  authority  of  law  for  administering  an 
oath  to  person  making  such  declaration. 
Sense  of  impending  death  disposes  with 
necessity  of  an  oath."  It  is,  of  course,  for 
court  to  determine  upon  preliminary  proof 
addressed  to  it  as  to  whether  declaration 
made  by  deceased  was  so  made  under  sense 
of  impending  death  as  to  be  competent  evi- 
dence. This  duty  of  court  being  placed  ac- 
cording to  Mr.  Greenleaf  "on  same  ground 
with  preliminary  proof  of  documents  and 
of  competency  of  witnesses,"  but  determi- 
nation by  court  that  it  is  so  made  can  not 
in  slightest  degree  impair  power  of  jury 
to  determine  its  credibility. — People  v. 
Thomson,  146  Cal.  717,  722,  724,  79  Pac.  435. 
See  People  v.  Amaya,  134  Cal.  531,  66  Pac. 
794. 


you  must  consider  that  innocent  persons 
have  been  convicted,  and  you  must  further 
consider  danger  of  convicting  an  innocent 
person  in  weighing  testimony  to  determine 
whether  there  is  reasonable  doubt  of  de- 
fendant's guilt."  Court  gave  instructions 
as  asked  and  added:  "That  is  true,  gentle- 
men, but  you  are  also  instructed  that  you 
must  consider  that  guilty  persons  have 
sometimes  been  acquitted  and  you  must 
consider  danger  to  society  of  acquitting 
guilty  person."  This  addition  was  assigned 
as  error,  but  court  held  that  neither  in- 
struction nor  comment  of  judge  upon  giv- 
ing same  constituted  proposition  of  law. 
They  simply  state  what  is  common  knowl- 
edge, to  wit,  that  in  history  of  jurispru- 
dence It  appears  that  innocent  persons  have 
sometimes  been  convicted  and  that  also 
guilty  persons  have  more  frequently  es- 
caped conviction.  In  certain  cases  it 
might  not  be  amiss  to  call  attention  of 
Jury  to  danger  of  convicting  innocent  per- 
sons by  way  of  reminding  them  to  examine 
and  weigh  evidence  with  more  caution,  if 
possible,  than  in  ordinary  cases. — People  v. 
Sternberg,  127  Cal.  510,  613,  59  Pac.  942. 
See  People  v.  Cronin,  34  Cal.  191,  203;  Peo- 
ple v.  T ravers,  88  Cal.  233,  236,  238,  26 
Pac.  88. 

121.  It  is  not  improper  for  court  to  urge 
Jury  to  reach  verdict  if  possible  and  to 
speak  of  expense  incurred  by  new  trial  in 
case  of  failure  of  Jury  to  arrive  at  verdict, 
where  there  is  nothing  in  remarks  of  judge 
Indicating  that  he  viewed  evidence  as 
pointing  to  defendant's  guilt. — People  v. 
Miles,    143   Cal.   636,   688,   77   Pac   666. 

122.  It  is  not  improper  in  criminal  cause 
to  instruct  jury  that  it  is  "duty  of  every 
juror  to  reason  with  his  fellow  jurors  to 
the  end  that  he  may  Join  in  lawful  verdict." 
Instruction  only  states  to  jury  that  which 
each  juror  is  presumed  to  have  known. — 
People  v.  Richards,  1  Cal.  App.  566,  567, 
571.  82  Pac.  691. 

128.     Same— game— Matters  of  science  are 

always  to  be  proved  and  are  treated  as 
matters  of  fact,  and  court  should  not  in- 
struct in  regard  to  them.  Pact  that  these 
matters  are  discussed  in  legal  treatises  or 
Judicial  opinions  does  not  convert  them 
into  propositions  of  law. — People  v.  Hu- 
bert. 119  Cal.  216,  220,  222.  63  Am.  St.  Rep. 
72,  51  Pac.  329. 

124.  It  Is  improper  for  court  to  declare , 
as  law  certain  medical  opinions  upon 
pathology  of  mental  disease  as  that  "the 
law  recognises  partial  as  well  as  total  in- 
sanity— that  a  person  may  be  insane  upon 
one  or  more  subjects  and  sane  as  to  all 
others,"  or  that  "a  man's  mental  faculties 
may   be   in   full    vigor,   but   upon   some   one 

subject    he    seems    to    be   deranged,"    etc. 

People  v.  Hubert,  119  Cal.  216,  220,  63  Am. 
St.  Rep.  72,  51  Pac.  329. 


120.     Same  —  Same  —  Matters    of   general  125.     It  is  improper  for  court  to  enumer- 

knowledjre. — An    instruction,    as    requested,       ate   and    set   out   special    beliefs    which   de- 
reads  as  follows:    "You  are  Instructed  that       fense    claimed    constituted    delusion    which 
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impelled  defendant  to  commit  homicide  and 
to  tell  jury  that  if  defendant  entertained 
such  beliefs,  and  if  they  were  unsound, 
existing  only  in  his  imagination,  then  they 
were  insane  delusions  as  matter  of  law. 
These  are  matters  of  fact  to  be  determined 
by  Jury. — People  v.  Hubert,  119  Cal.  216, 
220,  221,  63  Am.  St.  Rep.  72,  51  Pac.  329. 

126.  Court  instructed  Jury  that  "ten- 
dency to  commit  suicide  does  not  prove 
insanity,  but  is  one  of  symptoms  of  Insanity 
which  it  is  entirely  competent  for  jury  to 
take  into  consideration  with  all  other 
symptoms  which  have  been  proved  and  with 
all  facts  and  circumstances  of  case."  When 
court,  in  first  part  of  instruction,  told  Jury 
as  matter  of  law  that  fact  which  was  sub- 
ject-matter of  instruction  did  not  prove 
fact  in  dispute,  i.  e.,  insanity  of  defendant, 
it  invaded  province  of  jury.  It,  however, 
withdrew  from  that  position  Immediately 
by  telling:  Jury  that,  as  a  fact,  it  was  mat- 
ter for  their  consideration  in  connection 
with  other  facts  and  circumstances  of  case. 
Thus  qualified,  fact  was  properly  left  as 
partial  evidence  of  fact  in  dispute  to  de- 
termination of  jury;  and  there  was  no  error 
in  instruction,  as  an  entirety,  to  prejudice 
of  defendant. — People  v.  Messersmith,  61 
Cal.   246,  249. 

127.  Same— Same  —  ^neitlos  of  fraudu- 
lent intent  Is  one  of  fact  and  is  to  be  deter- 
mined by  Jury.  Instruction  charging:  Jury 
in  relation  to  such  fact  is  repugnant  to 
constitution. — Miller  v.  Stewart,  24  Cal.  502, 
504. 

128.  Sane  —  Same  —  Redemption,  —  It    is 

error  for  court  to  instruct  Jury  to  "find  for 
defendant  as  plaintiff  had  failed  to  prove 
redemption"  where  question  of  redemption 
was  main  point  in  issue  between  parties 
and  evidence  relating  thereto  was  conflict- 
ing.— Battersby    v.    Abbott,    9   Cal.    565,    568. 

120.  Same— Reversal  for  Instruction*  as 
to  facta. — An  error  of  judge  in  charging 
jury  with  respect  to  matters  of  fact  may 
not,  under  all  circumstances,  be  sufficient 
cause  for  reversal.  There  is  no  doubt  that, 
prima  facie,  it  would  be  sufficient,  but  no 
more  importance  is  to  be  attached  to  an 
error  of  this  nature  than  any  other.  If  no 
injury  could  possibly  have  resulted  from 
it,  it  can  not  be  held  to  vitiate  judgment. 
Courts  always  refuse  reversal  for  mere 
abstract  and  immaterial  errors,  but  when 
error  is  shown,  burden  of  establishing  its 
immateriality  rests  upon  party  in  whose 
favor  it  was  committed.  A  party  alleging 
error  must  show  it;  but  when  he  shows  an 
instruction  which  is  applicable  to  case,  and 
which,  under  no  state  of  facts  would  be 
correct,  he  has  done  all  that  law  requires 
to  entitle  him  to  reversal;  and  unless  it 
appear  that  his  rights  could  not  have  been 
affected  by  error,  it  would  be  a  mockery  of 
justice  to  permit  judgment  to  stand. — Peo- 
ple v.  Ybarra,  17  Cal.  166,  171. 

130.  An  instruction  charging  jury  that 
plaintiff  is  entitled  to  recover  and  leaving 


to  jury  immediate  assessment  of  damages, 
while  in  violation  of  constitutional  provi- 
sion, is  immaterial  error  where  case  made 
by  plaintiff  is  very  clear  and  verdict  for 
defendant  would  have  been  contrary  to 
evidence.  —  Levitzky  v.  Canning,  33  CaL 
299,  305. 

131.  Where  Jury  were  told  that  they 
could  disregard  legal  consequence  of  a  fact 
(plaintiff's  negligence)  if  they  found  fact  to 
exist  under  certain  circumstances,  such  in- 
struction was  erroneous,  but  as  jury  could 
only  have  found  that  fact  did  not  exist. 
such  error  would  not  injure  defendant  and 
would  not  be  ground  for  reversal. — Robin- 
son v.  Western  Pac.  R.  Co.,  48  Cal.  409,  424. 

132.  An  instruction  upon  question  of 
payment  in  which  court  uses  words:  "Main 
question,  as  it  seems  to  me,  is  question  of 
payment,"  is  not  objectionable  as  trench- 
ing upon  province  of  jury,  where  nearly  all 
of  evidence  is  in  relation  to  question  of 
payment. — Low  v.  Warden,  77  Cal.  94,  98,  19 
Pac.  285. 

133.  A  charge  to  jury  was  objected  to 
because  in  one  place  jury  were  told  that 
execution  of  note  "Is  just  about  only  ques- 
tion for  you  to  determine,"  —  argument 
being  that  this  language  took  away  from 
jury  question  whether  or  not  there  was 
any  consideration  for  it.  But  In  next  sen- 
tence court  said:  "The  first  and  principal 
question  for  you  to  determine  is:  'Was 
this  promissory  note  signed  by  P  In  hi* 
lifetime,  and,  if  so,  was  there  any  consider- 
ation for  it?'  "  Afterward  question  of  con- 
sideration was  fully  discussed.  Jury,  there 
fore,  could  not  have  been  misguided  in  mat- 
ter complained  of. — Cousins  v.  Partridge, 
79  Cal.  224,  227,  228,  21  Pac.  745. 

As  to  when  erroneous  Instruction  may  fee 
disregarded,  see,  ante,  §  475  and  note;  also 
note  99   Am.  Dec.   129-131. 

134.  Judge**  Instructions  must  not  as- 
sume faets  as  proved. — Any  assumption  of 
fact  or  facts  in  dispute  which  must  be 
found  by  jury  is  an  infringement  of  their 
province,  which,  presumptively,  injuriously 
affects  rights  of  accused  and  constitutes 
error  for  which  a  conviction  will  be  re- 
versed.— People  v.  Messersmith,  61  Cal.  246, 
248,  249. 

Aa  to  assuming  facta,  see  notes  62  Am. 
Dec.  562;  71  Am.  Dec.  348;  72  Am.  Dec.  544; 
14  Am.  St.  Rep.  44. 

135.  It  is  error  for  court  to  assume  ex- 
istence of  fact  which  is  not  in  evidence,  or 
which  is  to  be  determined  by  jury  on  evi- 
dence, however  slight,  or  on  a  conflict  of 
evidence  court  can  not  weigh  evidence  to 
determine  its  sufficiency  as  matter  of  law. 
— Perkins  v.  Eckert,  55  Cal.  400,  404;  People 
v.  Messersmith,  61  Cal.  246,  248;  People  v. 
Elster,   2  Cal.  Unrep.  315,  3  Pac.  884,  887. 

136.  Instruction  which  assumes  as  proved 
a  material  fact  In  controversy  in  regard  to 
which  evidence  is  conflicting  is  erroneous. 
— Llewellyn  S.  C.  M.  Co.  v.  Ma  Iter,  76   Cal. 
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'    242,  248,  245,  18  Pac.  271 ;  Roche  v.  Baldwin, 
:     185  Cal.  522,  528,   65  Pac.   459,   67  Pac.   908. 

187.  Instruction  which,  after  statins  ma- 
teriality of  defendant's  claim  in  evidence 
that  money  sued  for  as  being  received  by 
defendant  for  plaintiff's  use  was  in  reality 
received  by  him  as  part  payment  on  account 
of  contract  for  purchase  of  fruit  by  plain- 
tiff, contains  remark,  "My  understanding 
was  that  that  completed  contract"  virtually 
assumes  statement  of  defendant  to  be  true 
as  matter  of  fact  and  informs  Jury  that 
statement  referred  to  completed  contract. 
This  Instruction  to  Jury  charges  them  with 
respect  to  a  matter  of  fact  and  is  erroneous. 
— Vullcevich  v.  Skinner,  77  Cal.  239,  241,  19 
Pac.  424.  See  Treadwell  v.  Wells,  4  Cal. 
260,  268. 

188.  An  Instruction  reading:  "unless 
prosecution  has  proved  beyond  a  reasonable 
doubt  that  defendant  feloniously  stole 
money  of  complaining:  witness,  it  is  your 
duty  to  acquit  defendant,"  does  not  assume 
that  the  prosecuting:  witness  had  money 
on  the  occasion  of  alleged  theft.  In  effect 
it  conveys  the  idea  that  unless  it  is  proved 
beyond  reasonable  doubt  that  prosecuting: 
witness  had  money  which  was  stolen  by 
defendant  as  charged,  they  should  acquit. 
— People  v.  Christensen,  85  Cal.  568,  570,  24 
Pac.  888. 

139.  An  instruction  which  assumes  exist- 
ence of  evidence  which  had  not  been  given 
is  erroneous. — People  v.  Thompson,  115  Cal. 
160,  166,  167,  46  Pac.  912. 

140.  It  is  better  for  court  to  avoid  as- 
suming any  material  fact  in  issue  as 
proved,  however  clear  to  mind  of  judge 
such  fact  may  seem  to  be  established,  be- 
cause it  is  province  of  jury,  unaided  by 
Judge,  to  say  whether  fact  is  proved  or 
otherwise. — People  v.  Dick,  82  Cal.  213,  216. 

141.  In  giving  its  Instruction,  court 
should  not  assume  that  defendant  has  made 
admissions  or  confessions.  Even  if  evidence 
tends  to  prove  that  defendant  has  in  any 
degree  admitted  or  confessed  participation 
in  crime  of  which  he  stands  charged,  it  is 
for  jury  to  determine  whether  such  evi- 
dence amounts  to  proof  of  fact. — People  v. 
Strong,  30  Cal.  151,  158. 

142.  On  trial  of  indictment  for  murder, 
prosecution  gave  in  evidence  dying  declara- 
tions of  deceased  and  court  instructed  jury 
that  if  these  declarations  were  true  they 
should  find  defendant  guilty.  Witness  who 
testified  upon  subject  stated  that  deceased 
told  him  "that  Pedro,  the  man  with  whom 
she  had  been  living,  shot  her";  and  he  iden- 
tified defendant  as  man  with  whom  she  had 
been  living.  Evidence  connecting  defen- 
dant with  commission  of  offense  was  prin- 
cipally circumstantial;  and  the  only  direct 
and  positive  testimony  to  that  effect  was 
testimony  of  this  witness.  Supreme  court 
held  that  this  instruction  assumed  exist- 
ence of  every  fact  necessary  to  convict  ex- 
cept truth  of  declaration  made  by  deceased; 


and  effect  was  to  compel  Jury  to  render 
verdict  in  accordance  with  their  opinion, 
upon  that  subject.  There  is  no  difference 
between  such  an  Instruction  and  an  in- 
struction directly  upon  facts. — People  v» 
Ybarra,  17  Cal.  166,  171. 

148.  Production  of  lease  will  not  of 
itself  show  that  relation  of  landlord  and 
tenant  existed  between  parties  to  lease; 
and  although  it  is  province  of  court  to 
construe  instrument  when  admitted  in  evi- 
dence, yet  court  can  not  declare,  as  matter 
of  law,  that  party  named  therein  as  lessee 
was  tenant  of  lessor,  because  there  must  be 
further  shown  by  competent  evidence  entry 
of  lessee  under  lease,  or  holding  possession 
of  premises  by  lessee  that  will  be  referable 
to  lease  as  his  authority.  Assumption  of 
such  relationship  in  instruction  to  jury  is 
error. — Caldwell  v.  Center,  30  Cal.  539,  544 
545,  89  Am.  Dec.  131. 

144.  Instruction  in  criminal  cause  for 
assault  with  deadly  weapon  which  assumes 
as  matter  of  fact  that  defendant  intention- 
ally shot  party  upon  whom  assault  was 
alleged  to  have  been  made  Is  erroneous,  as 

it    Is    very   matter    in    Issue    before   jury 

People  v.  Buster,  53  Cal.  612,  613. 

146.  An  instruction  which  assumes  de- 
livery of  hogs  claimed  by  plaintiff  to  have 
been  sold  by  him  to  defendant  is  erroneous 
as  to  such  number  of  hogs  in  excess  of  that 
admitted  by  answer  to  have  been  delivered 
Wood  v.  Tomlinson,  53  Cal.  720. 

146.  Court  should  not  directly  or  indi- 
rectly assume  guilt  of  an  accused,  nor  em- 
ploy equivocal  phrases  which  may  leave 
such    impression;     but    use     of    the    word 

slain"  in  designating  person  alleged  to 
have  been  killed  by  defendant  was  held  not 
to  be  an  assumption  that  deceased  had  been 
killed,  where  instruction  clearly  left  that 
fact  as  substantial  fact  in  case  for  jury  to 
find.— People  v.  Ramirez,  66  Cal.  533,  537. 

147.  Where  court  unqualifiedly  tells  jury 
as  matter  of  law  that  an  assumed  fact  does 
not  prove  fact  in  dispute,  it  is  error.  Such 
charge  should  not  be  given  when  it  is 
necessary  to  draw  an  inference  of  fact.  An 
inference  of  fact,  where  it  does  not  arise 
as  presumption  of  law,  must  be  drawn  by 
Jury  whose  duty  it  is  to  pass  upon  suffi- 
ciency or  insufficiency  of  evidence.— People 
v.  Messersmith,  61  Cal.  246,   249. 

148.  Sane— Admitted  and  n neon tro verted 
faetn  nay  be  nunned. — Instruction  is  not 
erroneous  if  fact  which  is  assumed  in  it 
was  admitted  or  uncontroverted  fact  in 
case;  and  it  is  not  error  to  instruct  jury  as 
to  its  legal  effect.— Watson  v.  Damon,  54 
Cal.  278,  279;  People  v.  Messersmith,  61  Cal 
246,  249;  People  v.  Phillips,  70  Cal.  61,  68," 
11  Pac.  493;  People  v.  Ross,  115  Cal.  233' 
238,  46  Pac.  1059;  People  v.  Worth  ington' 
115   Cal.   242,   245,   46  Pac.   1061. 

See  par.  92,  this  note. 

An  to  assuming  (incontroverted  facta    see 

brief  35  L.  R.  A.  107. 
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149.  An  instruction  which  assumes  fact 
or  expresses  an  opinion  on  weight  of  evi- 
dence is  not  erroneous  where  there  Is  no 
conflict  of  evidence  on  question. — People  v. 
Lee  Sare  Bo,  72  Cal.  623,  627,  14  Pac.  310. 

150.  An  instruction  which  assumes  fact 
as  proved  will  not  warrant  reversal  if  fact 
is  admitted,  or  there  is  no  shadow  of  con- 
flict of  evidence  with  respect  to  it. — People 
v.  Putman,  129  Cal.  258,  263,  61  Pac.  961. 

151.  Where  there  is  no  conflict  In  evi- 
dence aa  to  act  committed  being  murder, 
conflict  being  as  to  who  was  actual  perpe- 
trator of  it,  there  can  be  no  error  In  judge 
stating  to  jury,  in  charge,  that  he  under- 
stood from  argument  and  testimony  that 
offense  was  probably  murder,  or  nothing. — 
People  v.  Wong  Ah  Foo,  69  Cal.  180,  182, 
10  Pac.  875. 


1S2.  Same— Appelate  court  will  presume 
.fact  uncontroverted,  when* — Where  It  does 
not  affirmatively  appear  in  record  whether 
fact  assumed  was  controverted  or  uncon- 
troverted  by  evidence,  appellate  court  will 
presume  that  it  was  uncontroverted  or  ad- 
mitted and  that  it  was  not  error  to  assume 
its  existence. — People  v.  Messersmlth,  61 
Cal.  246,   249. 

IBS.  Same— Instruction  requested  by  de- 
fendant should  be'  refused  where  It  assumes 
fact  contrary  to  evidence. — People  v.  Gross, 
123  Cal.  389,  390,  55  Pac.  1054.  See  In  Mat- 
ter of  Harris,  81  Cal.  850,  355,  356,  22  Pac 
867;  Ballou  v.  Andrews  Banking  Co.,  128 
Cal.  562,  566,  61  Pac.  102. 

154.  Requested  instructions  are  properly 
refused  which  assume  that  certain  facts 
have  been  established  by  evidence. — Pres- 
ton v.  Keys,  23  Cal.  193;  People  v.  Thomp- 
son,  145  Cal.  717,  726,  79  Pac.  436. 

155.  Instructions  requested  by  defendant 
are  properly  refused  which  assume  certain 
admission  by  people  bad  been  made  which 
in  fact  had  not  been  made. — People  v.  Cotta, 
49  Cal.  166,  170. 

156.  Defendant,  charged  with  larceny  of 
a  horse,  asked  that  Jury  be  instructed  to 
entirely  disregard  and  not  consider  a  robe, 
neck  halter,  and  strap  found  in  his  posses- 
sion at  time  of  his  arrest.  Request  was 
denied.  There  was  some  evidence  concern- 
ing these  articles,  and  if  it  did  not  appear, 
as  claimed  by  defendant,  that  articles  wero 
taken  from  vicinity  of  alleged  crime,  or 
used  in  Its  commission,  evidence  was  before 
jury,  admitted  as  relevant,  and  it  was  for 
jury  to  judge  of  its  weight.  Under  circum- 
stances disclosed,  instruction  would  have 
been  an  invasion  of  province  of  jury. — 
People  v.  Nunley,  142  Cal.  105,  111,  75 
Pac.  676. 

157.  Same  —  Hypothetical  statement  of 
facts.  —  Instruction  which  merely  applies 
law  to  hypothetical  facts  and  submits  to 
Jury  question  whether  facts  hypotbetically 
stated  are  true  is  not  charge  as  to  facts. — 
Baddeley  v.  Shea,  114  Cal.  1,  5,  6,  55  Am. 
St.  Rep.  56,  33  L.  R.  A.  747,  45  Pac.  990, 


As  to  hypothetical  Instructions,  see  notes 
83  Am.  Dec.  572;  13  L.  R.  A.  278. 

As  to  Instructions  In  criminal  eases  betua; 
properly  hypothetical  in  form,  see  note  8* 
Am.  Dec.  740.        * 

158.  It  has  always  been  practice  for 
trial  courts  of  this  state  to  submit  certain 
hypothetical  questions  of  fact,  concerning; 
which  there  is  conflict,  to  Jury,  and  tell 
them  that  if  they  find  facts  as  stated,  law 
is  as  stated  by  court  when  applied  to  such 
facts.  Such  instruction  does  not  violate 
constitution  as  being  charge  in  respect  to 
matter  of  fact. — Cusick  v.  Boyne,  1  Cal. 
App.  642,   643,  646.  647,  82  Pac.  985. 

159.  The  following  instruction  was  held 
to  be  hypothetical  and  not  objectionable  as 
assuming  fact  of  recklessness  of  driver:  "If 
jury  believe  that  want  of  proper  skill  or 
care  of  driver  placed  passengers  in  state 
of  peril,  and  they  had  at  that  time  reason- 
able ground  for  supposing  that  stage  would 
upset,  or  that  driver  was  incapable  of  man- 
aging his  horses,  plaintiff  is*  entitled  to  re- 
cover, although  Jury  may  believe, .  from 
position  in  which  stage  was  placed  by 
negligence  and  recklessness  of  driver,  that 
movement  of  portion  of  passengers  maj 
have  increased  peril,  and  even  caused  stage 
to  upset.  In  such  case  fault  is  first  with 
driver,  and  defendants  are  liable." — Pair- 
child  v.  California  S.  Co.,  13  Cal.  699,  600. 
601. 

160.  Where,  In  assuming  facts,  it  Is  ap- 
parent that  instruction  is  an  abstract  con- 
sideration of  crime  and  its  elements,  and 
is  not  directed  to  particular  circumstances 
of  case  at  bar,  and  court,  when  it  comes  to 
more  specifically  dealing  with  evidence  in 
case  is  careful  to  leave  all  questions  of 
fact  for  determination  of  Jury,  such  in- 
struction is  not  open  to  objection  of  charg- 
ing upon  effect  of  evidence. — People  v.  Ke- 
hoe.  123  Cal.  224,  230,  69  Am.  St.  Rep.  62, 
55  Pac.  911. 

161.  Same  —  Same  —  Cautionary  Instruc- 
tion   as    to    hypothetical   statements. — It    is 

perfectly  proper  for  court  in  general  terms 
to  say  that  as  to  any  and  all  of  instruc- 
tions which  it  may  give  which  contain  any 
hypothetical  statements  of  facts,  whether 
given  at  request  of  people  or  at  request  of 
defense,  Jury  are  not  to  consider  that  court 
in  giving  them  assumes  existence  or  non- 
existence of  any  fact  therein  stated,  and 
that  they  are  addressed  within  evidence  to 
respective  theories  of  prosecution  and  de- 
fense. But  it  is  manifestly  unjust  for  court 
to  give  such  hypothetical  Instruction,  even 
of  its  own  motion,  coupled  with  no  such 
word  of  caution,  and  to  apply  such  direc- 
tion and  warning  to  Jury  only  in  case  of 
instructions  asked  by  defense. — People  v. 
Chadwick,  143  Cal.  116,  126,  127,  76  Pac.  884. 

162.  Same  —  Non-existence  of  evidence 
not  offered  may  be  assumed. — In  assuming 
non-existence  of  evidence  excluded  or  not 
offered,  court  does  not  interfere  with  dis- 
cretion of  Jury,  whose  verdict  can  not  stand 
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if  based  on  matters  of  fact  in  respect  to 
which  there  is  no  evidence.  It  may  become 
duty  of  judge  to  determine  whether  there 
is  any  evidence  to  sustain  main  issue  or  to 
sustain  any  fact  on  which  particular  judg- 
ment must  necessarily  depend.  Of  course, 
such  determination  should  be  result  of 
prudent,  cautious  examination;  but  in 
proper  case,  court  may  act  on  assumption 
that  there  is  no  evidence  in  respect  to  par- 
ticular issue  and  errant  nonsuit  or  advise  an 
acquittal,  or  frame  its  charge  to  jury  with- 
out reference  to  existence  of  facts  as  to 
which  no  evidence  has  been  produced.  In 
such  cases,  court  can  not  "state  testimony/' 
for  there  is  none  to  state. — People  v.  Welch, 
49  Cal.  174,  181. 
See  pars.  71,  73,  this  note. 

168.  Same—Reversal  not  granted  where 
assumption  not  prejudicial.  —  Where  no 
other  conclusion  could  be  arrived  at  upon 
evidence  than  that  assumed  by  court  in  its 
instruction,  error  will  not  be  sufficient  to 
Justify  reversal. — Pico  v.  Stevens,  18  Cal. 
376,  378. 

See  pars.  127-133,  this  note. 

164.  Where,  in  view  of  admissions  and 
condition  of  evidence  in  case,  assumption 
of  fact  in  instruction,  if  not  fully  war- 
ranted, is  not  productive  of  any  injury,  it  is 
not  ground  for  reversal  of  judgment. — 
Bradley  v.  Lee,  88  Cal.  362,  367. 

165.  Same  —  Statements  merely  Illustra- 
tive, not  erroneous.  —  Instructions  which 
are  apparently  intended  merely  as  illus- 
trations and  not  as  facts  proved  in  case 
are  not  erroneous,  even  though  they  are  in 
form  statement  of  inferences  or  conclusions 
of  fact  from  other  facts  stated  and  assumed 
to  exist,  but  not  purporting  to  be  facts  of 
case.  They  should  not  be  given,  but  do 
not  constitute  error  warranting  reversal 
where  they  are  accompanied  by  proper  in- 
struction submitting  essential  facts  to  jury 
in  such  manner  that  jury  can  not  be  mis- 
led.— People  v.  Slater,  119  Cal.  620,  622,  623, 
51  Pac.  957. 


166.  Same— Same— Court  has  right  to  tell 
Jury  that  there  had  been  evidence  offered 
•♦tending"  to  show  lll-wlll  between  defen- 
dant charged  with  murder  and  deceased, 
and  threats  by  the  former  against  latter, 
where  there  is  some  evidence  that  has  that 
tendency,  and  where  court  makes  state- 
ment clearly  for  the  purpose  of  warning 
jury  against  attaching  much  importance  to 
such  evidence.  Defendant  can  not  be 
prejudiced  by  such  charge.  —  People  v. 
Neary,   104  Cal.  373,  378,   37  Pac.  948. 

167.  Modification  of  Instructions— When 

any  Instruction  Is  asked  by  the  defendant 
which  contains  a  correct  statement  of  the 
law  and  Is  pertinent  to  the  Issue  and  to  the 
evidence,  it  should  be  given.  The  court 
should  not  weaken  or  emasculate  an  in- 
struction by  coupling  with  It  a  sentence  or 
statement  not  pertinent  to  the  evidence  or 
the  issue,  although  in  the  abstract  contain- 


ing a  correct  statement  of  law. — People  v. 
Emmons,  13  Cal.  App.  487,  495,  110  Pac.  151. 

168.  Reading  section*  of  code  — As  to 
generally.  —  Reading  of  subdivisions  of 
above  and  similar  sections  as  instructions 
to  the  Jury  has  been  frequently  criticized 
because  invading  the  province  of  the  Jury 
and  the  inferences  which  the  jurors  are 
thereby  instructed  to  draw  are  inferences 
of  fact  and  any  conclusions  of  law  which 
the  court  is  justified  in  making  for  the 
jury,  but  whether  violative  of  the  constitu- 
tional prohibition  against  judges  charging 
juries  with  Respect  to  matters  of  fact  or 
not,  if  not  prejudicial  to  defendant's  case 
neither  the  giving  or  refusal  of  them  will 
be  held  to  be  a  ground  of  reversal. — People 
v.  Corey,  8  Cal.  App.  720,  728;  97  Pac.  707. 

169.  Reading  code  sections  containing  a 
rule  as  to  offer  of  weaker  and  less  satis- 
factory evidence,  when  it  appears  stronger 
and  more  satisfactory  evidence  was  within 
the  power  of  the  party,  held  not  to  be 
harmful  in  People  v.  Ruef,  14  Cal.  App.  613, 
114  Pac.  69,  distinguishing  People  v.  Cuff, 
122  Cal.   689,  55  Pac.  407. 

1T0.  Same— "Proper  occasions." — Sections 
of  the  code  on  the  law  of  evidence  should 
be  read  to  the  Jury  only  on  "proper  occa- 
sions" and  the, question  when  so  doing  is 
complained  of  as  error  is  "was  it  a  proper 
occasion."  It  must  be  made  to  clearly  ap- 
pear not  only  that  the  occasion  was  im- 
proper but  also  that  under  the  circum- 
stances the  instruction  was  misleading  and 
injurious  before  an  appellate  court  will 
hold  it  erroneous. — People  v.  Ruef,  14  Cal. 
App.  572,   621,  114  Pac.  54. 


171.  Same— Same— Criticism   of    doctrine. 

— Instructions  as  to  evidence  given  by  the 
court  to  the  Jury  "on  all  proper  occasions," 
provided  for  in  above  section,  has  been 
criticized  as  being  an  intrusion  on  the 
province  of  the  Jury  to  exclusively  deter- 
mine the  weight  and  sufficiency  of  the  evi- 
dence in  any  case  presented  to  them,  and 
the  giving  of  it  is  particularly  deprecated 
in  criminal  cases,  and  the  advisability  of 
not  giving  it  at  all  in  criminal  cases  is 
suggested. — People  v.  Cuff,  122  Cal.  598,  55 
Pac.  407. 

172.  A  similar  suggestion  is  applicable 
to  civil  cases.  —  Brown  v.  Sharp-Hauser 
Contracting  Co.,  159  Cal.  89,  95,  112  Pac.  874. 

173.  "As  formulated  in  the  code  subdivi- 
sion, the  instruction  is  a  mere  commonplace 
rule  which  an  intelligent  Jury  would  recog- 
nize, and  apply  when  the  evidence  in  the 
case  calls  for  its  application,  without  any 
suggestion  by  the  court  on  the  subject. 
This,  however,  furnishes  no  reason  why  the 
giving  of  it  should  be  held  harmless  when- 
ever  the  existence  of  a  proper  occasion  for 
giving  it  is  questioned,  any  more  than  it 
should  be  held  error  always  to  give  it  be- 
cause it  may  be  an  invasion  of  the  province 
of  the  Jury.  Like  other  Instructions  in  a 
case,  error  in  giving  it  can  hot  be  insisted 
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on  unless  it  appears  to  have  been  preju- 
dicial to  the  party  complaining  of  it."— 
Brown  v.  Sharp-Hauser  Contracting;  Co., 
159  Cal.  89,  95,  96,  112  Pac.  874. 

174.  Requested  Instruction  —  When 
already  anbstant  lally  siren  in  charge  of 
court,  may  be  properly  refused. — Creditors' 
Union  v.  Lundy,  16  Cal.  App.  572,  117  Pac. 
624. 

As  to  nod  ideation  of  requested  instruc- 
tion, see  par.  167,  this  note. 


178.  Value  of  direct  and  circumstantial 
evidence— The   law   declares   nothing   as   to 

the  relative  probative  force  of  direct  and 
circumstantial  evidence  and  the  court  can- 
not argue  to  the  jury  the  relative  impor- 
tance of  evidence  except  as  it  is  settled  by 
some  rule  of  law,  for  to  do  so  is  to  violate 
the  plain  inhibition  of  section  19,  article 
VI  of  the  constitution,  and  an  instruction 
telling;  a  jury  that  circumstantial  evidence 
Is  not  likely  to  be  fabricated  and  thus  has 
a  great  advantage  over  direct  evidence  is 
clearly  improper  but  in  a  case  where  it 
was  more  favorable  than  prejudicial  to  the 
defendant  the  judgment  will  not  be  re- 
versed.— People  v.  Howland,  18  Cal.  App. 
863,  367,  109  Pac.   894. 

III.  CREDIBILITY   OF   WITNESSES. 

176.  As  to  the  credibility  of  witnesses— 
Being*  for  the  Jury. — Credit  to  be  given  tes- 
timony of  every  witness,  defendant  and  all 
others,  is  matter  for  jury  alone — and  mat- 
ter with  which  court  has  nothing;  to  do. 
It  Is  matter  of  fact  and  not  matter  of  law. 
— Wing  Chung  v.  City  of  Los  Angeles,  47 
Cal.  531.  535;  People  v.  Messersmith,  61  Cal. 
246.  248;  People  v.  Clark,  84  Cal.  573.  576,  24 
Pac.  313;  People  v.  Cesena,  90  Cal.  381,  383, 
27  Pac.  300;  People  v.  Freeman,  92  Cal.  359, 
365,  28  Pac.  261;  People  v.  Wessel,  98  Cal. 
352,  353,  33  Pac.  216;  People  v.  Hawes,  98 
Cal.  648.  652,  33  Pac.  791;  People  v.  Dur- 
rant,  116  Cal.  179,  200,  48  Pac.  75;  People  v. 
Winters,  125  Cal.  325.  329,  330,  57  Pac.  1067. 

As  to  Jury  being;  exclusive  Judges  of 
credibility  of  witness,  see,  ante,  §  1847  and 
note;  also  notes  72  Am.  Dec.  546,  548;  76 
Am.  Dec.  66;  81  Am.  Dec.  268;  86  Am.  Dec. 
827-330;   14  Am.  St.  Rep.  44,  46-48. 

177.  Credibility  of  any  and  all  state- 
ments of  witness  is  matter  for  jury,  and 
court  should  not  interfere  with  their  prov- 
ince In  this  respect.  It  does  not  follow  be- 
cause witness  impeacned.  or  not  impeached, 
is  supported,  In  some  degree,  or  in  some 
portions  of  his  evidence  by  other  witnesses, 
that  jury  are  bound,  as  matter  of  law,  to 
believe  everything  he  says.  Many  things 
may  characterize  a  cause  or  testimony  of 
witness  which  deny  or  Impair  credit  of  his 
assertions;  and  jury  should  be  left  free  to 
pass  upon  all  circumstances  and  considera- 
tions in  connection  with  his  testimony  and 
assign  to  his  statements  their  true  weight 
and  value  as  proved.  A  witness  may  be 
supported  in  .  particular  part  of  his  testi- 
mony, and  thus  supported,  Jury  may  bellevp 


that  part,  while  in  other  respects,  they 
think  him  altogether  incredible. — People  t 
Eckert,  16  Cal.  111-113. 

178.  Judge  should  not  express  his  opin- 
ion before  jury  as  to  character  or  credibil- 
ity of  witness,  as,  for  Instance,  that  "she  is 
most  respectable  woman  in  his  neighbor- 
hood." Such  remark  made  during  course 
of  cross-examination,  when  inquiries  were 
being  made  respecting  her  residence  and 
busirfess,  is  irregular,  and  if  testimony  of 
such  witness  is  material,  such  conduct 
would  authorize  reversal  of  judgment 
From  high  authoritative  position  of  judge 
presiding  at  trial  before  jury,  his  Influence 
with  them  Is  of  vast  extent,  and  he  has  i: 
in  his  power  by  words  or  actions,  or  both, 
to  materially  prejudice  rights  and  interests 
of  one  or  the  other  of  parties.  By  words 
or  conduct,  he  may  on  one  hand  support 
character  or  testimony  of  witness,  or  on 
the  other,  may  destroy  the  same,  in  estima- 
tion of  Jury,  and  thus  his  personal  and  offi- 
cial Influence  is  exerted  to  unfair  advan- 
tage of  one  of  parties,  with  corresponding 
detriment  to  other. — McMinn  ▼.  Whelan.  1~ 
Cal.   300,   301,  820. 

179.  The  following  instruction  was  held 
to  be  an  invasion  of  province  of  jury  as  It 
very  clearly  intimates  that  in  opinion  of 
court  witnesses  referred  to  had  been  un- 
justly assailed,  and  that  any  argument 
against  their  credibility,  based  upon  far: 
that  they  were  inmates  of  "theater"  re- 
ferred to  was  not  Justified:  "In  this  con- 
nection, I  think  it  proper  to  say  law  allows 
and  licenses  this  class  of  theater.  It  al- 
lows and  licenses  sale  of  liquor  therein. 
While  this  state  of  things  exists  it  is  sub- 
mitted whether,  by  mere  keeping  of  such 
place,  it  is  justifiable  to  charge  its  inmates 
with  want  of  veracity,  unless  accompanied 
by  other  proof." — People  v.  Wallace,  89  CaL 
158,  167,  168,  26  Pac.  650. 

180.  Trial  court,  after  instructing  jury 
that  testimony  of  prosecuting  witness  must 
be  taken  as  true,  unless  disproved,  added: 
"On  the  other  side,  leading  witness,  defen- 
dant, and  others  with  him  testified  that 
they  started  somewhere  from  center  of  city 
on  an  invitation  to  go  to  cabin  and  get 
some  beer.  They  went  over  there.  It  I* 
for  you  to  consider  probability  of  story  of 
seven  or  eight  men  collected  together  in  a 
cabin,  drinking  and  gambling  for  three- 
pence a  bit,  and  whether  they  gambled 
there  up  to  11  or  12  o'clock.  That  is  matter 
for  your  consideration  as  to  probability 
of  their  story."  These  instructions  pro- 
vided different  rule  for  considering  testi- 
mony of  defendant  from  that  applied  to 
prosecuting  witness,  and  were  an  invasion 
of  province  or  right  of  jury  to  determine 
credibility  of  witnesses. — People  v.  Murray. 
86  Cal.   31,   35,   24  Pac.   802. 

181.  Statement  of  judge  concerning  de- 
fendant's witnesses,  In  his  charge  to  jury, 
that  "you  may  consider  probability  of  this 
class  of  witnesses  of  telling  the  truth."  is 
prejudicial    error    where    by    words    "this 
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class"  court  evidently  conveys  Idea  to  jury 
that  it  was  disreputable  class  (men  and 
'women  frequenting*  saloons  of  Barbary 
Coast  of  San  Francisco),  probabilities  of 
'whose  testimony  they  were  to  weigh,  while 
nothing  was  said  to  throw  any  discredit 
upon  prosecuting:  witness.  —  People  v. 
Chrlatensen,  85  Cal.  568,  572,  574,  24  Pac.  888. 

182.  Remark  in  instruction  that  in  "the 
testimony  there  can  be  no  misunderstand- 
ing: with  regard  to"  is  not  a  fatal  error, 
where  appellant  does  not  suggest  that  there 
was  any  doubt  as  to  meaning:  conveyed  by 
statements  of  several  witnesses.  It  is 
merely  declaration  that  words  and  meaning: 
of  witnesses  are  clear  and  unambiguous. 
Credit  to  be  extended  to  testimony  of  each 
is  left  with  jurors. — People  v.  Perry,  65 
Cal.  568,  569,  4  Pac.  572. 

188.  It  is  proper  for  court  to  instruct 
jury,  where  defendant  in  criminal  prosecu- 
tion has  been  impeached  as  witness,  that 
"the  character  qt  defendant  in  this  case  is 
presumed  to  be  good  in  traits  involved  in 
crime  with  which  he  is  charged,  and  any 
proof  offered  in  regard  to  his  general  repu- 
tation only  goes  to  his  credibility  as  wit- 
ness and  not  otherwise." — People  v.  Mayes, 
113  Cal.  618.  623,  624,  45  Pac.  860. 

184.  While  witnesses  are  presumed  to 
speak  the  truth,  the  Jury  is  nevertheless 
entitled  to  weigh  their  evidence  by  their 
motives  and  interests,  and  to  consider  their 
conduct  in  speaking  or  failing  to  speak 
when  the  circumstances  required  in  good 
faith  that  they  should  do  so,  and  may  in 
a  proper  case,  conclude  the  uncontradicted 
testimony  of  certain  of  the  parties  un- 
worthy of  belief  and  not  entitled  to  any 
consideration,  and  in  such  case  the  appel- 
late court  is  not  justified  in  interfering 
with  the  conclusion  of  the  Jury. — Sterling  v. 
Cole,  12  Cal.  App.  93.  95,  106  Pac.  602. 

See  par.  228,  this  note. 

185.  Inferences  to  be  drawn  from  the 
circumstances  of  the  transaction  under  in- 
quiry as  to  the  credibility  of  the  witnesses 
are   peculiarly   within    the    province   of    the 

#  jury.— Sterling  v.  Cole,  12  Cal.  App.  93,  95, 
106  Pac.  602. 

186.  Same — Accomplice. — Rule  that  jury 
are  exclusive  judges  of  credibility  of  wit- 
ness applies  to  testimony  of  an  accomplice. 
— People  v.  Gibson,  53  Cal.  601,  602. 

187.  Same — Impeached  wltneaa.  —  Jurors 
must  be  left  to  determine  for  themselves 
whether  an  attack  upon  credibility  or 
truthfulness  of  witness  is  sustained  by 
facts  before  them,  and  whether  an  argu- 
ment, addressed  to  them  for  purpose  of 
convincing  their  judgment  upon  point,  is 
one  which  ought,  in  fairness  and  justice, 
to  have  been  urged;  and  no  matter  how 
flimsy,  unreasonable,  or  unjust  such  at- 
tack may  appear  to  him,  judge  Is  not  al- 
lowed, in  his  charge,  to  oppose  weight  of 
his  opinion  against  argument  of  counsel  as 
to  credibility  of  witnesses,  but  must  leave 
whole    matter    to    be    disposed   of    by    good 


sense  of  jury. — People  v.  Wallace,  89  Cal. 
158,  168,  26  Pac.  650. 

188.  It  is  erroneous  for  court  to  charge 
jury  that  former  conviction  necessarily  and 
as  matter  of  law  deprives  particular  wit- 
ness of  any  portion  of  credit  presumptively 
due  to  testimony  of  witness.  Although 
effort  may  have  been  made  to  Impeach  wit- 
ness, it  remains  for  jury  to  determine 
whether  witness  has  told  truth  in  case.— 
People  v.  McLane,  60  Cal.  412,  413. 

189.  It  is  not  error  to  instruct  jury  that 
they  are  not  to  arbitrarily  reject  testimony 
of  convict  witnesses  simply  because  they 
are  convicts,  but  that  their  testimony 
should  be  considered  and  weighed  in  ac- 
cordance with  rules  of  evidence. — People  v. 
Putman,  129  Cal.  258,  262,  61  Pac.  961. 

190.  Same— Interested  party— Conflict  of 
testimony. — Where  the  testimony  of  a  rep- 
resentative of  the  defendant  is  evasive  and 
illusive,  and  apparently  not  genuine  and  is 
in  conflict  with  the  positive  testimony  of 
the  plaintiff,  the  trial  court  is  justified  in 
resolving  the  conflict  in  favor  of  the  plain- 
tiff.— Knight  v.  Bentel,  39  Cal.  App.  502,  179 
Pac.  406. 

101.  Same— Jury  may  be  directed  to  con- 
aider  character,  conduct,  etc.,  of  witnesses. 

— The  following  instruction  as  to  credibil- 
ity of  witnesses  was  held  correct:  "In  de- 
termining credibility  of  witnesses  you  can 
take  into  consideration  their  interest  in 
controversy;  their  appearance  and  deport- 
ment on  witness-stand;  probability  of  truth 
of  their  statements,  when  compared  with 
other  evidence  adduced;  their  friendly  or 
hostile  feelings  toward  party  they  are  testi- 
fying for  or  against;  how  far  they  are  con- 
tradicted; whether  or  not  they  have  been 
employed  for  consideration  to  '  testify 
falsely,  and  how  far  they  contradict  them- 
selves, as  well  as  their  means  of  knowl- 
edge." Owing  to  impossibility  of  framing 
rules  adapted  to  every  case,  by  which  to 
test  truthfulness  of  statements  made  by 
witnesses,  law  authorizes  jurors  to  exam- 
ine and  appreciate  their  credibility  accord- 
ing to  their  best  knowledge  and  observa- 
tion of  laws  governing  human  action. — 
Clark  v.  Reese,  35  Cal.  89,  93,  97. 

192.  To  a  requested  instruction  reading: 
"Every  witness,  defendant  Included  (if 
called  as  witness),  is  presumed  to  speak 
truth,  and  Jury  are  bound  to  remember 
such  presumption  In  determining  facts  sub- 
mitted to  them  for  their  consideration," 
trial  court  added:  "But  this  presumption  is 
disputable  one.  and  is  not  conclusive  upon 
you.  You  are  sole  and  exclusive  Judges  of 
credibility  of  witnesses,  and  of  weight  to 
be  given  to  testimony  of  each.  In  determin- 
ing weight  of  testimony,  you  have  the  right 
to  take  Into  consideration  interest,  If  any, 
which  witness  may  have  in  result  of  trial, 
his  conduct  on  the  stand,  his  general  ap- 
pearance, and  demeanor  before  you,  and 
whether  or  not  it  Is  such  as  convinces  you 
that    he    is*  speaking    truth    or    otherwise." 
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This  instruction,  as  amended,  was  ap- 
proved by  supreme  court. — People  v.  Dolan, 
96  Cal.  315,  320,  31  Pac.  107. 

As  to  presumption  that  witness  speaks 
truth,  see,  ante,  S  1847  and  note. 

193.  Instruction  In  which  jury  are  told 
that  they  are  the  exclusive  Judges  of  evi- 
dence, and  of  credibility  of  witnesses,  and 
of  weight  to  be  given  to  their  testimony, 
and  that  as  such  judges  of  evidence  they 
"may  consider  character  and  appearance  of 
witnesses,  consistency  and  reasonableness 
of  their  statements;  interest,  if  any,  they 
may  feel  in  the  case,  and  from  these  and 
such  reasons  may  judge  and  determine  as 
to  credibility,  weight,  effect,  and  sufficiency 
of  such  testimony,"  does  not  invade  prerog- 
ative of  jury  as  judges  of  evidence.  It  does 
not  fall  within  rule  in  People  v.  Van  Ewan, 
where  instruction  was  held  erroneous  be- 
cause pointing  to  testimony  of  particular 
witness. — People  v.  Waysman,  1  Cal.  App. 
246,   250,   81  Pac.  1087. 

194.  Sections  1847,  2051,  2052,  ante,  and 
above  section  embody  all  that  is  necessary 
for  court  to  say  for  enlightenment  of  jury 
upon  matter  of  credibility  of  witnesses. — 
People  v.  Chadwick,  143  Cal.  116,  127,  76 
Pac.  884. 

1S0.  Sane  —  Same  —  Appearance  of  wit- 
ness.— The  law  says  that  presumption  of 
truth-telling  may  be  repelled  by  manner  in 
which  witness  testifies,  together  with  char- 
acter of  his  testimony.  Appearance  of 
witness  upon  stand  is  but  one  of  elements 
going  to  make  up  manner  in  which  he 
testifies,  and  to  limit  jury  in  weighing  evi- 
dence to  appearance  alone,  and  so  charge 
them  that  appearance  of  witness  alone  is  to 
govern  them,  is  error. — Fories  v.  American 
L.  ft  P.  Co.,  141  Cal.  610,  613,  75  Pac.  164. 

IPS.  Same— Same— Constitutional  limita- 
tion.— Neither  constitution  nor  statute  pro- 
hibits an  instruction  as  to  credibility  of 
witnesses.  Rule  as  laid  down  in  People  v. 
Cronin,  34  Cal.  191,  204,  under  constitution 
of  1849,  was  not  changed  by  adoption  of  this 
code  and  constitution  of  1879. — People  v. 
Hitchcock,  104  Cal.  482,  485,  486,  38  Pac.  198. 
See  People  v.  O'Brien,  96  Cal.  171,  181,  182, 
31    Pac.    45. 

197.  Court  has,  in  other  cases,  discoun- 
tenanced practice  of  charging  jury  as  to 
credibility  of  witness,  and  intimated  that, 
if  question  were  an  open  one,  it  would  feel 
constrained  to  hold  that  any  instruction  at 
all  as  to  credibility  of  any  witness,  or 
weight  to  be  given  to  his  testimony,  is 
violative  of  section  19  of  article  VI  of  con- 
stitution which  provides  that  judges  shall 
not  charge  Jurors  with  respect  to  matters 
of  fact,  and  section  1847,  ante,  which,  re- 
ferring to  witness,  provides  that  "jury  are 
exclusive  judges  of  his  credibility";  but  has 
felt  compelled,  reluctantly,  to  follow  earlier 
cases. — People  v.  Murray,  86  Cal.  31.  35,  36, 
24  Pac.  802;  People  v.  Van  Ewan.  Ill  Cal. 
144,   146,  48  Pac.  520;  People  v.  Newcomer, 


118  Cal.  263.  268.  269.  50  Pac.  40S;  People  t. 
Dobbins,    138   Cal.   694,   €98.   72    Pac.  119. 

• 

198.  An  instruction  regarding  credibility 
of  witness  which  is  not  limited  within 
strictest  lines  and  confined  to  such  Instruc- 
tions as  have  been  previously  appror«i 
would  be  considered  as  ground  for  reversal. 
— People  v.  Hertz,  106  Cal.  660.  €63.  39  Pat 
32;  People  v.  Shattuck,  109  Cal.  673.  681.  it 
Pac.  315;  People  v.  Van  Ewan,  111  Cal.  144. 
158,  43  Pac.  520. 

Bee  pars.  217-220,  this  note. 

IPS.  Same  —  Same  —  Intelligence  of  wit- 
ness. —  In  enumerating  circumstances  or 
facts  that  may  surround  witness  in  testify- 
ing, trial  court  stated  that  jury  might 
scrutinize  not  only  his  manner  while  oa 
stand,  his  relation  to  case,  and  other  facts, 
but  also  "his  degree  of  intelligence."  Thw 
was  assigned  as  error,  but  it  was  held  that 
court  is  not  limited  to  circumstances 
enumerated  In  section  1847,  ante.  Intelli- 
gence of  witness  may  be  taken  into  con- 
sideration as  having  some  bearing  upon 
amount  of  credence  to  be  given  his  testi- 
mony. To  what  extent  relative  amount  of 
intelligence  of  witnesses  should  influence 
minds  of  jury  as  to  any  particular  fact 
testified  to  is  for  jury  to  determine. — Peo- 
ple v.  Miles,  143  Cal.  636,  638,   77  Pac  tt& 

200.  Same— Same — Interest  a»i  bins  ef 
witness. — It  is  not  error  to  instruct  jury 
that  presumption  that  witness  will  speak 
truth  may  be  repelled  by  proof  of  his  inter- 
est of  bias.  It  amounts  only  to  telling  them 
that  interest  and  bias  may  be  considered  b> 
them  In  weighing  testimony,  as  undoubtedly 
may  be  done. — People  v.  Amaya,  134  Cal. 
531,  540,  66  Pac.  794. 

201.  Same— Same— Pnrpoee  of  consider- 
ing character,  ete„  limited. — Following  in- 
struction was  held  to  be  erroneous  when 
given  in  proceeding  against  police  officer 
for  accepting  bribe,  for  reason  that  lan- 
guage used  was  susceptible  of  interpreta- 
tion by  jury  that  they  could  infer  that 
certain  witnesses  of  people  would  be  likely 
to  approach  an  officer  with  bribe  from  fact 
that  they  were  persons  of  bad  character, 
and  that  from  such  probability  of  conduct 
on  part  of  these  witnesses,  jury  could  draw 
further  inference  of  defendant's  guilt  « 
charged:  "It  is  proper  for  Jury  to  take  into 
consideration  character,  vocation,  and  pro* 
fession  of  witnesses,  as  well  as  their  ap- 
pearance upon  the  stand,  for  two  purposes: 
One  Is  in  consideration  of  their  credibility 
as  witnesses;  and  secondly,  where  witnesses 
are  shown  to  have  been  active  parties  to 
transaction  that  Is  subject  of  inquiry.  y°tt 
can  consider  their  character,  their  profes-' 
sion,  and  vocation,  in  judging  of  probability 
of  their  being  parties  to  such  transaction 
as  has  been  detailed;  you  can  judge  whether 
these  parties  would  have  been  likely  to 
offer  a  bribe  to  an  officer,  and  in  determin- 
ing that  as  a  fact,  you  can  judge  of  char- 
acter of  party  who,  it  is  alleged,  made  that 
approach." — People  v.  Edson,  68  Cal.  549, 
550;  10  Pac.  192. 
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Same— Same— Relation  of  witness  to 
party* — In  case  where  daughters  of  defend* 
ant  were  Important  witnesses  in  her  behalf, 
court  gave  following:  instruction  to  jury 
bearing:  upon  their  credibility:  "In  judging 
of  credibility  of  witnesses,  I  know  that 
gentleman  of  your  intelligence  need  not 
be  told  that  you  are  to  look  to  the  witness 
himself  or  herself,*  observe  their  method 
of  testifying:,  see  what  their  motive  is,  If 
they  have  any  In  the  case;  In  this  connec- 
tion you  have  heard  testimony  of  parties 
near  akin  or  related  to  accused  woman. 
Now,  of  course,  as  men  of  common  sense, 
you  must  recognize  interest  that  they  cer- 
tainly feel  in  outcome  of  this  case,  and 
you  certainly  would  comprehend  that  they 
would  not  say  anything:  unfavorable  to  her 
that  they  could  well  avoid  saying:,  or  prop- 
erly avoid,  and  that  they  certainly  would 
not  take  trouble  to  volunteer  anything: 
against  her  case."  This  Instruction  Was  held 
to  be  erroneous.  While  supreme  court  has 
often  sustained  Instructions  to  effect  that 
jury  in  weighing:  testimony  of  defendant 
are  justified  in  taking*  into  consideration 
his  peculiar  situation  and  relationship  to 
case,  and  grave  consequences  to  him  de- 
pendant upon  verdict  of  jury,  still  court 
has  never  gone  to  length  of  holding  that 
such  an  Instruction  would  be  proper  ap- 
plied to  relatives  of  defendant.  If  rule  Is 
to  be  extended  beyond  defendant,  and  to 
include  relatives  of  defendant,  there  is  no 
reason  why  it  should  not  apply  equally  to 
the  friends  of  defendant.  The  result  would 
be  that  evidence  offered  in  defendant's  be- 
half in  many  cases  would  be  so  distrusted 
and  susplcioned  as  to  go  to  jury  handi- 
capped out  of  all  practical  usefulness. — 
People  v.  Hertz,  105  Cal.  660,  663,  39  Pac.  32; 
People  v.  Shattuck,  109  Cal.  673,  681,  42 
Pac.  315. 

208.  Compare  t  It  is  perfectly  proper  for 
court,  where  a  son  testifies  in  behalf  of 
father  to  admit  evidence  to  jury  of  their 
relationship  and  alluding  to  such  fact  as 
being  In  evidence,  to  charge  jury  that  they 
may  consult  their  general  knowledge  and 
experience  in  life  as  to  whether  or  not  son 
would  perhaps  be  apt  to  favor  his  father  in 
giving  his  testimony,  and  the  like,  this 
being  in  nature  of  an  observation  upon  wit- 
ness and  his  relationship  to  the  accused. — 
People  v.  Wong  Ah  Foo,  69  Cal.  180,  183,  10 
Pac.   37R. 

204.     A  trial  court  Instructed  Jury  as  fol- 


before  them,  which  they  would,  perhaps,  as 
men  of  ordinary  observation,  have  been 
bound  to  know,  and  this  was  within  proper 
latitude  of  observation  from  court  in  Its 
charge  to  the  Jury. — People  v.  Bush,  71  Cal. 
602,  607,*  12  Pac.  781. 

206.  Same— Same— Singling  oat  particu- 
lar witness,  objectionable. — Instruction  is 
objectionable  which  singles  out  particular 
witness  and  calls  special  attention  of  jury 
to  him  and  his  testimony,  and  Instructs 
jury  to  consider  circumstances  under  which 
he  testified  and  manner  in  which  he  gave 
his  testimony. — People  v.  (Jordan,  108  Cal. 
668,  576,  37  Pac.  6?4. 

206.  Instruction  by  which  court  simply 
informs  jury  that  as  to  any  witness  they 
might  take  Into  consideration  his  manner, 
relation  to  controversy,  etc.,  does  not  call 
attention  of  jury  to  particular  witness  or 
class  of  witnesses.  It  only  states  to  Jury 
facts  already  within  their  knowledge  as 
men  of  common  sense. — People  v.  Jallles, 
146  Cal.  801,  307,  79  Pac.  965. 

207.  Compares  Court  may  single  out  par- 
ticular witness  and  charge  jury  as  to  his 
credibility.  It  seldom  happens  that  exigen- 
cies of  a  case  bring  in  question  credibility 
of  all  witnesses,  and  when  they  do  not,  there 
can  be  no  reason  why  charge  upon  that 
subject  should  be  made  so  general  as  to  em- 
brace them  all.  Judge  should  confine  his 
charge  to  those  whose  credibility  has  been 
assailed  by  counsel  or  Is  clouded  by  cir- 
cumstances of  case. — People  v.  Cronln,  34 
Cal.  191,  204,  205. 

208.  Same  —  Same  —  Same— Credibility  of 
defendant,  where  a  witness. — Court  not  in 
every  case  required  to  Instruct  Jury  In  rules 
of  law  by  which  such  testimony  is  weighed 
and  its  credibility  tested;  It  Is  only  when 
there  Is  something  peculiar  in  testimony  It- 
self, or  in  the  manner  of  giving  It,  or  in  the 
circumstances  surrounding  case,  that  court 
Is  required  to  instruct  Jury  in  this  regard. 
— People  v.  Rodundo,  44  Cal.  538,  640. 

209.  It  is  better  practice  to  give  no  in- 
struction as  to  credibility  of  defendant  as 
witness  In  his  own  behalf. — People  v.  Van 
Bwan,  111  Cal.  144,  149,  43  Pac.  520. 

210.  Same  —  Same  —  Same  —  Same— Cau- 
tionary charge  concerning  defendant  mm 
wltaeas.  —  Following  charge  concerning 
credibility  of  defendant  in  criminal  proceed- 
ing as  witness  has  been  approved:  "De- 
fendant  has   offered   himself  as   witness   in 


lows:    "In  this  case  Maud  and  Cora  Parsons,    i  his  own  behalf  on  this  trial,  and  In  consld- 


nleces  of  defendant,  have  been  examined  as 
witnesses  in  behalf  of  defense.  This  Is  their 
right.  It  is  proper,  however,  for  Jury  to 
boar  In  mind  relationship  between  them 
and  defendant,  and  manner  in  which  they 
may  be  interested  by  your  verdict,  and  very 
grave  Interest  they  must  feel  in  it;  and  It 
Is  proper  for  Jury  to  consider  whether  their 
position  and  interest  may  not  affect  their 
credibility  or  color  their  testimony."  By 
that  Instruction,  court  simply  informed  Jury 
of  certain  facts  and  circumstances  in  cas» 
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erlng  weight  and  effect  to  be  given  his 
evidence,  In  addition  to  noticing  his  manner, 
and  probability  of  his  statements  taken  in 
connection  with  evidence  in  cause,  you 
should  consider  his  relation  and  situation 
under  which  he  gives  his  testimony,  conse- 
quences to  him  relating  from  result  of  this 
trial,  and  all  Inducements  and  temptations 
which  would  ordinarily  influence  person  in 
his  situation.  You  should  carefully  deter- 
mine amount  of  credibility  to  which  his  evi- 
dence is  entitled;  If  convincing  and  carrying 
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with  it  a  belief  in  Its  truth,  act  upon  It; 
if  not,  you  have  a  right  to  reject  It."— 
People  v.  Cronin,  34  Cal.  191,  204,  205; 
People  v.  Morrow,  60  Cal.  142,  147;  People 
v.  Nichols,  62  Cal.  618,  521,  622;  People  v. 
O'Neal,  67  Cal.  378,  7  Pac.  790;  People  v. 
Wheeler,  66  Cal.  77,  78,  2  Pac.  892;  Scheerer 
v.  Edgar,  67  Cal.  377,  378,  7  Pac.  760; 
People  v.  Knapp,  71  Cal.  1,  10,  11  Pac.  793; 
People  v.  Faulk e,  96  Cal.  17,  20,  30  Pac.  837; 
People  v.  O'Brien,  96  Cal.  171,  181,  31  Pac. 
45;  People  v.  Fehrenbach,  102  Cal.  394,  402, 
36  Pac.  678;  People  v.  Anderson,  105  Cal.  32, 
86,  88  Pac.  613;  People  v.  Jailles,  146  Cal. 
801,  306,  79  Pac.  965. 

211.  It  is  not  error  for  court  to  instruct 
Jury  that  defendant  in  criminal  case  in  tes- 
tifying occupies  different  relation  to  case 
from  that  of  other  witnesses,  where  portion 
of  instruction  following  such  statement  de- 
clares expressly  wherein  defendant  occu- 
pies different  relation  to  case  from  other 
witnesses,  and  to  what  extent  that  relation 
might  be  considered  in  weighing  defend- 
ant's evidence,  such  portion  being  usual 
instruction  given  upon  this  subject. — People 
v.  Wheeler,  65  Cal.  77,  78,  2  Pac.  892;  People 
v.  Cowgill.  93  Cal.  697,  598,  29  Pac.  228; 
People  v.  Curry,  103  Cal.  648,  549,  37  Pac. 
503. 

212.  Cautionary  instructions  as  to  testi- 
mony of  defendant  given  in  his  own  behalf, 
in  effect  the  same  as  instructions  given  in 
case  of  People  v.  Cronin  are  not  Injurious. 
Such  instruction  only  undertakes  to  lay 
down  for  guidance  of  Jury  matter  they 
would  be  apt  to  know  about  and  act  upon 
without  any  instruction. — People  v.  Tibbs, 
143  Cal.  100,  103,  76  Pac.  904. 

213.  Following  instruction  was  approved: 
"Defendant  has  been  examined  as  a  witness 
in  his  own  behalf.  This  it  is  his  right  to  be. 
and  jury  will  consider  his  testimony  as  they 
will  that  of  any  other  witness  examined 
before  you.  It  is  proper,  however,  for  Jury 
to  bear  in  mind  situation  of  defendant,  the 
manner  in  which  he  may  be  affected  by  your 
verdict,  and  very  grave  Interest  he  must 
feel  in  it;  and  it  is  proper  for  Jury  to  con- 
sider whether  this  position  and  interest  may 
not  affect  his  credibility  and  color  his  tes- 
timony; but  you  are  to  weigh  it  fairly,  and 
give  it  such  credit  as  you  think  it  ought  to 
receive."  Jury  could  not  and  ought  not  to 
close  their  eyes  to  uncontrovertible  fact 
that  defendant  was  on  trial  for  criminal 
offense,  and  if  convicted  was  to  be  subjected 
to  punishment.  They  were  not  instructed 
to  discredit  his  testimony  because  of  such 
facts,  but  to  inquire  whether  they  induced 
him  to  "color"  his  statements.  They  were 
not  instructed  to  treat  defendant's  testi- 
mony differently  from  that  of  any  other 
witness,  but  were  told  that  it  was  their 
duty  to  consider  it  fairly,  and  to  give  it 
such  credit  as  it  deserved;  and  in  weighing 
it  to  consider  undisputed  circumstances 
which  might  tend  to  affect  his  credibility 
as  they  would  consider  circumstances,  proof, 
or  uncontroverted  facts  which  might  affect 


credibility  of  any  other  witness. — People  v. 
Knapp,  71  Cal.  1,  10,11,  11  Pac.  79S;  People 
v.  Hitchcock,  104  Cal.  482,  485,  486.  38  Pac. 
198;  People  v.  Wells,  145  Cal.  138,  141,  142, 
78  Pac.  470. 

214.  An  instruction  reading:  "You  should 
carefully  determine  amount  of  credibility  to 
which  their  evidence  is  entitled.  If  convinc- 
ing and  carrying  with  It  belief  In  its  truth, 
act  upon  it;  If  not,  you  have  right  to  reject 
it,"  was  held  to  be  correct.  In  first  clause. 
Jury  were  told  that  it  was  their  duty  to 
carefully  determine  credibility  to  which 
evidence  referred  to  is  entitled.  Lsust  clause 
amounts  to  this:  If  upon  examination  of 
evidence,  in  all  its  bearings  and  in  relation 
to  and  in  connection  with  other  evidence  in 
cause,  you  should  find  it  to  be  unworthy 
of  credit,  and  false  and  untrue,  you  have 
right  to  reject  It  from  your  consideration 
altogether.  Evidence  that  is  false  and  un- 
true can  not  create  reasonable  doubt.— 
People  v.  Ching  Hing  Chang,  74  Cal.  389. 
396.  16  Pac.   201. 

215.  Following  instruction  was  held  not 
to  be  prejudicial  to  defendant:  "In  consid- 
ering weight  and  effect  to  be  given  to  evi- 
dence of  defendant,  you  may  consider  his 
manner,  and  probability  of  his  statements, 
taken  in  connection  with  all  evidence  in 
case,  and  if  convincing  and  carrying  with 
it  belief  in  Its  truth,  act  upon  it;  if  not.  yoa 
have  right  to  reject  it.  But  this  does  not 
mean  that  you  have  right  to  arbitrarily  re- 
ject it.  And  in  Judging  of  defendant  who 
has  testified  before  you,  you  are  in  doty 
bound  to  presume  that  he  has  spoken  truth, 
and  unless  that  presumption  has  been 
legally  repelled,  his  evidence  is  entitled  to 
full  credit." — People  v.  Hill,  1  Cal.  App.  414, 
417,  418,   82  Pac.  398. 

216.  There  Is  no  error  by  reason  of 
court's  refusal*  to  give  following  instruction: 
"Defendant  has  offered  himself  as  wit  new 
and  has  taken  stand  as  such  in  his  own  be- 
half. This  is  his  legal  right,  and  you  are 
not  permitted  under  the  law  to  discredit 
or  reject  his  testimony  simply  on  ground 
that  he  is  accused  and  on  trial  on  criminal 
charge."  Such  Instruction  would  be  upoa 
matter  of  fact. — People  v.  Winters,  125  CaL 
325,  329,  330.  57  Pac.  1067. 

As  to  defendant  In  erlmlnal  ease  as  wit- 
ness against  himself,  see  Kerr's  Pen.  Code. 
2d  ed.,   §  688  and  note. 

217.  Same  —  Same  —  Same— Same— Criti- 
cism of  sack  Instructions. — Instruction  that 
the  Jury  may  consider  defendant's  relation 
to  case,  etc.,  received  Its  first  sanction  from 
court  acting  under  constitution  which  had 
no  such  inhibitions  as  that  found  in  section 
19,  article  VI  of  constitution,  and  new 
ought  to  have  been  approved  in  this  statt; 
but  as  provision  of  constitution  referred  to 
is  same  as  that  of  constitution  of  1849.  un- 
der which  there  were  decisions  holding  it 
was  not  error  to  so  charge  Jury,  construc- 
tion which  was  placed  upon  it  by  tnw« 
decisions  has  become  part  of  provision  it- 
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st It.  and  court  is  not  at  liberty  to  depart 
from  It.  A  alight  change  in  phraseology  of 
Instruction,  however,  Is  liable  to  be  con- 
strued as  going  beyond  limits  of  what  has 
been  approved  and  it  would  be  safer  course, 
and  one  which  would  work  no  injustice  to 
people,  if  it  were  entirely  omitted  from  in- 
struction asked  and  given  on  behalf  of 
prosecution. — People  v.  O'Brien,  96  Cal.  171, 
181.  182,  81  Pac.  45;  People  v.  Van  Ewan,  111 
Cal.  144,  149,  43  Pac.  520;  People  v.  Veren- 
eseneckockockhoff,  129  Cal.  497,  504,  58  Pac. 
156;  62  Pac.  111. 

See  pars.  196-198,  this  note. 

218.  If  courts  and  prosecuting  attorneys 
think  it  their  duty  to  have  an  instruction  as 
to  credibility  of  defendant  testifying  in  his 
own  behalf,  they  should  be  careful  not  to 
go  further  in  that  direction  than  has  been 
permitted  by  previous  opinions  of  supreme 
court. — People  v.  Lang,  104  Cal.  368,  366,  37 
Pac.  1031;  People  v.  Hitchcock,  104  Cal.  482, 
486,  38  Pac.  198.  See  People  v.  Curry,  103 
Cal.  548,  549,  37  Pac.  503. 

219.  Latter  part  of  instruction  following 
wording  of  that  in  Cronin  case  was  criti- 
cized by  two  judges,  dissenting  on  ground 
that  "jury  were  told  substantially  not  to 
act  upon  defendant's  testimony,  unless  it 
was  convincing  and  carried  with  it  belief 
in  its  truth.  Such  instruction  as  to  testi- 
mony of  any  other  witness  would  not  have 
been  upheld,  and  yet  defendant  as  witness 
In  his  own  behalf  is  entitled  to  same  right 
as  any  other  witness  to  have  his  testimony 
weighed  and  considered  by  jury  in  connec- 
tion with  facts  and  circumstances  of  case. 
To  tell  jury  that  they  are  not  to  act  at  all 
upon  testimony  of  witness,  unless  it  pro- 
duces conviction  in  their  minds.  Is  to  talfe 
away  from  them  all  discretion  of  judging 
whether  part  of  testimony  may  be  true  and 
part  of  it  untrue,  or  how  far  any  of  it  may 
be  corroborated  by  any  other  testimony,  or 
by  facts  and  circumstances  of  case."  It  is 
duty  of  jury  to  weigh  testimony,  and  if  any 
part  of  it  is  corroborated  by  other  credible 
witnesses,  It  is  entitled  to  due  consideration 
in  connection  with  probabilities  of  case. — 
People  V.  Morrow,  60  Cal.   142,   147-149. 

220.  Where  the  language  used  by  court 
is  such  as  to  strongly  suggest  that  in  the 
case  then  before  them  defendant  testified 
falsely,  or  to  intimate  that  such  is  opinion 
of  court,  the  judgment  can  not  stand. — 
People  v.  Van  Ewan,  111  Cal.  144,  152,  43 
Pac.  520. 

221.  Same— Same— Same— Same— Errone- 
ous Inatractlona,  Instances  of. — For  purpose, 
not  of  impeaching,  but  of  contradicting  de- 
fendant, prosecuting  attorney  asked  him 
whether  it  was  not  fact  that  upon  day  fixed 
by  defendant  in  his  direct  testimony  as  date 
when  he  was  working  for  his  father,  he  was 
not  convicted  and  serving  term  of  imprison- 
ment for  petty  larceny,  which  question  was 
answered  affirmatively.  Court  instructed 
jury  as  follows:  "Defendant  here  admits 
that  he  has  been  convicted  of  petty  larceny 
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As  to  how  much  credit  such  man  is  entitled 
Is  for  you  to  determine."  This  instruction 
could  be  understood  in  no  other  way  than 
as  statement  that  in  opinion  of  court  such 
a  man  as  defendant  was  entitled  to  but 
little  credit.  It  was  based  on  fact  not  in 
evidence  for  such  purpose,  and  was  broad 
inroad  into  province  of  jury. — People  v. 
Murray,  86  Cal.  31,  34,  24  Pac.  802. 

222.  Following  instruction  was  held  to 
transcend  proper  limitation  of  rule  as  to  in- 
struction concerning  credibility  of  defend- 
ant's testimony,  as  such  an  instruction 
would  indicate  to  jury  that  court  was  of 
opinion  that  defendant  should  not  be  be- 
lieved, and  effect  of  such  charge  on  ordinary 
mind  would  be  "that  defendant  might  pos- 
sibly be  believed,  but  is  was  not  at  all 
probable  that  he  would  tell  truth  under 
circumstances":  "In  looking  at  his  testi- 
mony, you  must  remember  it  is  the  testi- 
mony of  an  accused  man;  of  course,  he 
has  powerful  motive  to  swear  himself  out 
of  this  charge;  we  all  understand  that,  and 
while  you  are  not  to  disbelieve  him  merely 
because  he  is  in  that  situation,  still  you 
will  not  shut  your  eyes  to  fact  that  he  has 
that  motive  and  you  will  govern  yourselves 
accordingly;  that  is  to  say,  you  will  look 
at  his  testimony  with  light  of  that  fact; 
you  may  believe  it  after  all,  that  Is  for 
you,  as  I  said  before,  and  so  it  is  with  any 
other  witness;  law  invites  your  attention  to 
motives  of  witnesses." — People  v.  Lang,  104 
Cal.  863,  367,  868,  37  Pac.  1031. 

223.     Same  —  Same— Same— Same— Undue 
prominence  to  such  Infraction*  \m  error. — 

Where   instructions  proposed   by  defendant 
are  unimpeachable  in  point  of  law,  are  ap- 
plicable, and  are  not  directed  to  credibility 
of    defendant   as    witness,    it    is    error    for 
court  in  giving  such  Instructions  to  add  to 
each   thereof  that  matters  therein  referred 
to  may  be  considered  by  jury  in  determining 
credibility  of  defendant  as  witness.    It  de- 
prives defendant  of  impartial  consideration 
to  which  his  defense  is  entitled,  if  his  testi- 
mony, his  conduct,  and  his  acts  are  singled 
out  and  jury  are  repeatedly  told  that  they 
must  be  regarded  in  determining  his  cred- 
ibility.   Such  course  also  detracts  from  le- 
gitimate force  of  proposed  instructions  and 
draw-  attention  of  jury  to  subject  entirely 
foreign  to  matter  of  law  sought  by  defend- 
ant to  be  presented.    Thus,  in  proposed  in- 
struction, Jury  were  charged  that  false  rep- 
resentation    of     defendant's     wealth     and 
social   position,   if   made   by   him,   and  con- 
cealment of  fact  that  he  had  been  previously 
convicted   of  felony,   were   not  sufficient   to 
convict   defendant   and   did    not   prove   any 
element  of  crime  for  which  he  was  then  on 
trial    (forgery    of    telegram    which    it    was 
claimed  he  had  sent  for  purpose  of  inducing 
prosecuting  witness  to  consent  to  marriage 
with  him).    To  this  trial   court  added:   "In 
this  connection,  court  charges  you   that  if 
you  find  such  facts  from  evidence  in  case, 
to  a  moral  certainty,  and  beyond  a  reason- 
able doubt,  it  is  your  duty  to  consider  them 
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supposed  conditions  are  often  diametrically 
opposed  to  each  other. — Estate  of  Blake, 
136  Cal.  306,  308,  68  Pac  827. 

As  to  expert  wltn*«»ea,  see.  ante,  ||  18W. 
1870,  su hd.  9;  also  8  1903  and  notes. 


In  determining  credibility  of  defendant  as  and  that  such  opinions  based  upon  same 
witness  herein."  And  to  proposed  instruc- 
tion in  regard  to  contract  of  marriage,  "that 
fraudulent  practice  in  respect  to  character, 
fortune,  wealth,  or  the  like,  is  not  a  crime 
under  the  laws  of  this  state,"  court  added 
similar  instruction  that  Jury  might  consider 
such  fraud  in  determining  credibility  of 
witness.  To  proposed  instruction  that  Jury 
is  not  permitted  to  indulge  in  any  presump- 
tions that  it  is  more  probable  that  person 
previously  convicted  of  felony  will  commit 
subsequent  crimes,  a  like  caution  was  added, 
and  to  proposed  Instruction  that  "defendant 
is  on  trial  for  crime  charged  In  information 
and  for  no  other  crime.  Law,  in  its  wisdom, 
does  not  undertake  to  regulate  moral  con- 
duct of  its  subjects,  and  even  if  you  find 
that  defendant's  conduct  has  been  very  rep- 
rehensible morally,  still  If  you  are  not  con- 
vinced of  his  guilt  beyond  reasonable  doubt 
of  crime  charged  in  Information,  you  should 
find  defendant  not  guilty,  no  matter  what 
your  opinion  may  be  of  his  conduct  other- 
wise," a  similar  caution  was  added.  These 
cautionary  instructions,  added  in  this  man- 
ner, were  held  to  be  prejudicial  and  suffi- 
cient ground  for  reversal  of  Judgment  of 
conviction. — People  v.  Chadwlck,  148  Cal.  94, 
122-124,  76  Pac.  884. 


224.  For  instruction  held  as  not  "giving 
undue  prominence,  by  repetition,  to  im- 
peaching instruction,"  see  record  of  People 
v.  Kelly,   146  Cal.  119,   123,  79  Pac.  846. 

As  to  Instruction  giving  undue  prominence 
to  portions  of  evidence,  see  note  72  Am.  Dec. 
548,   549. 

225.  Same  —  Same  —  Same  — -  Expert  wit- 
nesses,    cautionary     Instructions     as     to.-~ 

Neither  above  section  nor  any  part  of  this 
code  authorizes  giving  of  cautionary  in- 
structions as  to  expert  testimony.  Supreme 
court  of  this  state  has  held,  where  It  was 
objected  that  an  instruction  of  this  charac- 
ter was  improperly  given,  that  instruction 
was  proper,  and  has  refused  to  reverse 
cause  for  the  giving  of  it  (Haight  v.  Vallet, 
89  Cal.  245,  23  Am.  St.  Rep.  465.  26  Pac.  897); 
but  similar  instructions  in  other  cases  have 
been  criticized  as  unwarranted  interference 
with  province  of  Jury,  theory  being  that  to 
single  out  particular  class  of  evidence,  or 
testimony  of  particular  witnesses,  and  to 
tell  jury  that  it  should  be  examined  with 
great  caution  might  lead  Jury  to  infer  that 
court  had  poor  opinion  of  such  evidence. 
It  is  clearly  intimated  in  one  case,  for  in- 
stance, People  v.  Barthleman.  120  Cal.  713, 
52  Pac.  112,  that  such  an  Instruction  ought 
not  be  given,  though  court  in  that  case 
declined  to  reverse  judgment  on  account  of 
its  having  been  given.  In  this  condition  of 
law,  a  case  should  not  be  reversed  for  re- 
fusal to  give  cautionary  instruction  of  this 
character. — Wood  v.  Los  Angeles  Traction 
Co.,  1  Cal.  App.  474,  476,  82  Pac.  547. 

226.  It  is  not  proper  for  judge  to  express 
his  opinion  to  effect  that  opinions  of  experts 
.are  not  entitled  to  much  weight  as  to  facts. 


Same— Reversal  not  granted,  anion 
error  prejudicial. — Where  evidence  shovs 
prosecuting  witness  to  be  degraded  and  dis- 
solute woman,  and  that  she  made  contra- 
dictory statements  out  of  court,  defendant 
is  not  prejudiced  by  an  Instruction  that 
"there  has  been  no  evidence  brought  here, 
that  I  have  heard,  that  directly  assails  her 
reputation  or  character  as  being  a  truthful 
person,"  where  court' also  states:  "Common 
experience  of  mankind  Is  that  there  is  rarely 
found  united  in  character  of  person  as  de- 
graded as  she  is  any  regard  for  the  truth: 
it  does  not,  however,  follow  that  because 
she  is  degraded  woman  that  she  Is  admitted 
to  be,  that  she  is  for  that  reason  alone  not 
to  be  believed,  and  here  testimony  entirety 
disregarded.*' — People  v.  Ross,  115  Cal.  2JS. 
2S7,   238,   46  Pac.    1059. 

See  pars.  123-129,  164,  165,  258-268,  343, 
304,  this  note. 

228.  Conflict  of  evidence — Credibility  l« 
trial  court. — The  trial  court  has  the  right  to 
believe  the  testimony  of  a  witness  although 
contradicted  by  that  of  two  others. — In  re 
Weber,  16  Cal.  App.  287,  114  Pac  597. 

See  pars.  184,  185,  320,  321,  this  note. 

IV.  WEIGHT  AND  EFFECT  OF  EVIDENCE. 


As   to   Instruction*  a*   to   facts,   see  also 
pars.  63-175,  this  note. 


As  to  doctrine  of,  generally. — While 
the  general  rule  is  that  the  uncontradicted 
testimony  of  a  witness  can  not  be  disre- 
garded by  a  court,  still  this  rule  la  subject 
to  limitations.  And  where  the  testimony  of 
a  witness,  though  of  a  most  positive  char- 
acter, is  yet  so  Improbable  when- tested  by 
rules  which  govern  men  of  ordinary  capac- 
ity and  intelligence  In  a  given  business 
transaction,  a  court  may  refuse  to  credit 
It. — California-Calaveras  Mln.  Co.  vfr  Walls. 
170  Cal.  285,  149  Pac  695. 

230.  The  question  of  the  weight  of  evi- 
dence Is  committed  exclusively  to  the  trial 
court. — Hitchcock  v.  Rooney,  171  Cal.  285, 
152  Pac.  913. 

231.  The  weight  of  evidence  in  a  personal 
injury  case  is  to  be  determined  by  the  jury. 
If  their  verdict  has  the  support  of  substan- 
tial evidence,  the  appellate  court  will  not 
disturb  it.  Whether  the  court  on  appeal 
would  have  reached  the  same  conclusion 
that  the  jury  did  is  not  material. — Gibson 
v.  Kennedy  Extension  Gold  Min.  Co.,  1"2 
Cal.  294,  156  Pac.  56. 

232.  Mere  contradictions  in  the  testimony 
of  a  witness  will  not.  standing  alone,  suffice 
to  utterly  destroy  the  credibility  of  sucb 
witness,  and  in  such  a  case  it  is  still  the 
province  of  the  jury  to  pass  upon  the  ques- 
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tion  of  credibility. — People  v.  Raich,  26  Cal.      above  section. — Barrow  v.  Barrow,  42  Cal. 
App.  286,  146  Pac.  907.  App.  50,  183  Pac.  364. 


233.  It  is  the  peculiar  and  exclusive  prov- 
ince of  the  jury  to  decide  upon  the  credi- 
bility of  the  witnesses,  and  in  doing  so  it 
is  their  duty  to  reconcile,  if  possible,  any 
apparent  conflict  in  the  evidence,  whether 
such  conflict  is  developed  upon  the  whole 
case  or  in  the  testimony  of  an  individual 
witness;  and  it  is  for  the  jury  to  determine 
whether  or  not  a  witness  has  been  im- 
peached by  proof  of  contradictory  state- 
ments or  otherwise,  and  to  what  extent 
they  will  believe  or  disbelieve  the  testi- 
mony of  a  witness  thus  assailed. — People 
v.  Raich,  26  Cal.  App.  286.  146  Pac.  907. 

234.  The  general  rule  that  as  against  a 
proved  fact,  or  a  fact  admitted,  a  disputable 
presumption  ha3  no  weight,  is  subject  to 
the  exception  that  where  an  endeavor  is 
made  to  establish  a  fact  contrary  to  the  pre- 
sumption, the  fact  In  dispute  still  remains 
to  be  determined  upon  a  consideration  of 
all  of  the  evidence,  including  the  presump- 
tion.— Pacific  Portland  Cement  Co.  v.  Rein- 
ecke,  SO  Cal.  App.  501,  158  Pac.  1041. 

235.  A  judge  is  not  at  liberty  judicially 
to  poise  his  personal  impression  against  the 
solemn  statement  under  oath  of  two  reput- 
able witnesses  to  the  factum. — Estate  of 
Mahoney,  6  Cof.  Prob.  Dec.  1. 

286.  Same— For  trial  court*  not  for  ap- 
pellate court- — It  is  the  province  of  the  trial 
judge  and  not  of  the  appellate  court  to 
weigh  the  evidence. — Duff  v.  Anderson,  — 
Cal.  App.  — ,  195  Pac.  446. 

237.  Circumstantial  evidence  — -  Causing 
disbelief  of  direct  testimony. — Direct  testi- 
mony may  be  contradicted  by  circumstan- 
tial evidence,  and  the  contradiction  may  be 
so  strong  that  it  will  justify  a  disbelief  of 
the  testimony. — Parsons  v.  Easton,  184  Cal. 
764,  195  Pac.  419,  421. 

238.  Disputable  presumptions  —  As  evi- 
dence.— The  presumptions  of  law  that  offi- 
cial duty  has  been  regularly  performed  and 
that  a  writing  is  truly  dated,  while  dis- 
putable, are  evidence,  and  may  be  consid- 
ered in  applying  the  rule  of  conflict. — Peo- 
ple v.  Siemsen,  158  Cal.  390,  95  Pac.  863. 

As  to   presumption  as   evidence*   see   par. 
298,  this  note. 
See,  also,  pars.  298-301,  this  note. 

239.  Divorce  —  Conflicting  evidence  — 
Findings— Appeal. — In  an  action  for  divorce 
in  a  case  in  which  the  evidence  is  conflict- 
ing the  appellate  court  will  not  disturb  the 
findings  of  the  trial  court  in  favor  of  the 
defendant,  notwithstanding  the  fact  that 
ten  witnesses  testified  for  plaintiff  and  but 
three  witnesses  testified  for  the  defendant, 
for  the  reason  that  the  trial  court  is  not 
bound  to  decide  in  conformity  with  the 
declaration  of  any  number  of  witnesses, 
which  do  not  produce  conviction  in  the 
mind,  as  against  a  less  number,  or  against 
a  presumption,  or  other  evidence  satisfy- 
ing the   mind,   under   the  provisions   of  th#» 


240.  Effect  of  evidence-— la  for  Jury. — It 

is  erroneous  for  court  to  instruct  as  to 
effect  of  evidence. — People  v.  Dole,  122  Cal. 
486,  496,  65  Pac.  681. 

241.  Jury  are  judges  of  effect  of  evi- 
dence.— Wright  v.  Eastlick,  125  Cal.  517,  519 
58  Pac.  87. 

242.  Where  court  unqualifiedly  tells  jury 
as  matter  of  law  that  assumed  fact  does  not 
prove  fact  in  dispute,  it  is  error.  Such 
charge  should  not  be  given  when  it  is  nec- 
essary to  draw  an  inference  of  fact.  An 
inference  of  fact,  where  it  does  not  arise 
as  presumption  of  law,  must  be  drawn  by 
jury,  whose  duty  it  is  to  pass  upon  suffi- 
ciency or  insufficiency  of  evidence. — People 
v.  Messersmith,  61  Cal.  246,  249. 

243.  Instruction  requested  concerning  ef- 
fect of  evidence  is  properly  refused. — People 
v.  Dole,  122  Cal.  486,  495,  55  Pac.  581. 

244.  The  following  instruction:  "While  it 
Is  law  that  testimony  of  prosecutrix  should 
be  carefully  scanned,  still  this  does  not 
mean  that  such  evidence  is  never  sufficient 
to  convict.  If  you  believe  prosecutrix,  it  is 
your  duty  to  render  verdict  accordingly." 
was  objected  to  as  an  instruction  telling 
jury  that  they  should  convict  if  they  be- 
lieved prosecutrix;  but  it  was  held  by  appel- 
late court  to  be  simply  a  statement  that  if 
the  jury  believed  it,  they  could  act  upon  It, 
as  establishing  facts  proved  by  it;  that  is, 
that  offense  may  be  proved  by  testimony  of 
prosecutrix. — People  v.  Wessel,  98  Cal.  352, 
364,  33  Pac.  216. 

245.  Same— Documentary  evidence*  court 
may  state  effect  of. — In  ejectment  where 
title  is  matter  of  record  and  wholly  docu- 
mentary, court  is  authorized  to  declare  to 
Jury  effect  of  papers. — McGarvey  v.  Little, 
15  Cal.  27,  31. 

246*  Same— Effect  of  finding  certain  facts 
may  be  declared. — Instruction  to  jury  that 
"if  they  found,  by  preponderance  of  evi- 
dence, that  certain  enumerated  facts  ex- 
isted, they  should  find  for  plaintiff;  but  that, 
if  plaintiff  failed  to  prove  any  of  said  facts 
by  preponderance  of  evidence,  their  verdict 
should  be  for  defendant/'  is  not  in  violation 
of  constitutional  provisions,  where  enumer- 
ated facts  are  within  Issues  and  are  ones 
as  to  which  evidence  has  been  given,  and 
where  no  reference  is  made  to  evidence  as 
sustaining,  or  tending  to  sustain,  any  fact. 
— Ryan  v.  Los  Angeles  I.  &  C.  S.  Co.,  112 
Cal.  244,  32  L.  R.  A.  524,  44  Pac.  471. 

247.  But  where  the  facts  proved  do  not 
justify  the  instruction,  it  will  be  error. — 
Ryan  v.  Los  Angeles  I.  &  C.  S.  Co.,  112  Cal. 
244,  254,  32  L.  R.  A.  524,  44  Pac.  471. 

248.  Court  may  state  to  jury  proposi- 
tions of  fact  which  it  is  necessary  for  them 
to  determine  in  favor  of  prosecuting  beyond 
reasonable  doubt  before  a  conviction  would 
be  justified.    If  it  constitutes  fair  statement 
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of  ultimate  facts  necessary  for  jury  to  find 
in  arriving  at  their  verdict,  it  is  unobjec- 
tionable.— People  v.  Balkwell,  143  Cal.  259, 
264,  76  Pac.  1017. 

249.  To  tell  jury  that  if  they  believe  from 
evidence  that  certain  facta  exist  they  should 
find  certain  way,  is  not  positive  instruction 
to  find  certain  way. — Eades  v.  Trowbridge, 
143  Cal.  25,  29,  76  Pac.  714. 

250.  Where  court  instructs  jury  upon 
what  state  of  facts  they  must  find  verdict 
for  party,  instruction  should  Include  all 
facts  In  controversy  material  to  rights  of 
plaintiff  or  defense  of  defendant.  Such  in- 
struction which  omits  to  refer  to  important 
questions  is  defective  and  ground  for  re- 
versal.— Pearson  v.  Snodgrass,  5  Cal.  478, 
479;  Gallagher  v.  Williamson.  23  Cal.  331, 
334,  335,  83  Am.  Dec.  114;  Castagnino  v.  Bal- 
letta,  82  Cal.  250,  261,  28  Pac.  127. 

291.  Compares  An  instruction  which, 
commencing  with  an  obvious  fact  prefaced 
with  the  remark,  "If  you  find,"  says,  i4you 
must  then  inquire  whether  so  or  so,  and 
why,  and  if  you  find  thus,  you  must  or  are 
at  liberty  to  conclude  thus,"  is  an  Instruc- 
tion as  to  value  of  evidence.  Thus,  if  it 
tells  jury  that  if  C  firmly  and  persistently 
believed  his  relatives  had  mistreated  him, 
and  such  belief  was  firm  and  immovable, 
and  not  based  on  fact,  evidence,  or  proba- 
bility, and  was  such  as  rational  man  under 
like  circumstances  would  not  have  had,  he 
was,  in  eyes  of  law,  suffering  from  an  in- 
sane delusion.  Such  Instruction,  even  though 
logic  be  sound,  is  not  conclusion  of  law 
but  of  judging  mind  from  evidence. — Estate 
of  Carpenter,  94  Cal.  406,  417,  29  Pac.  1101. 


Same—Explanation  of  denial  of  non- 
suit, proper. — Following  instruction:  "A 
motion  was  made  here  to  dismiss  this  case 
because  of  want  of  proof.  I  denied  that 
motion,  because  there  is  testimony  enough 
before  you  to  sustain  conviction,  provided 
you  believe  it;  and  it  is  for  you  to  say  what 
you  believe  about  it,"  was  objected  to  as 
being  an  instruction  to  effect  that  if  jury 
believed  evidence,  they  must  convict,  which 
is  charge  as  to  effect  of  evidence.  It  is 
evident  that  such  is  not  meaning  of  instruc- 
tion. Judge  was  cautioning  jury  against 
concluding  from  his  ruling  that  he  had  de- 
termined that  defendant  was  guilty.  He 
says,  in  effect:  "There  being  testimony 
which  would  sustain  conviction,  it  was  my 
duty  to  overrule  motion,  but  I  did  not  de- 
cide that  testimony  was  true;  that  is  for 
you." — People  v.  Johnson,  104  Cal.  418-420, 
38  Pac.  91. 

253.  Same — Inference  of  facia. — For  court 
to  say  that  one  fact  "tends  to  prove"  an- 
other is  very  different  thing  from  saying 
that  existence  of  facts  developed  in  evidence 
"raises  reasonable  presumption"  of  existence 
of  another  fact.  It  is  duty  of  court  to  pass 
upon  questions  as  to  admissibility  of  evi- 
dence, but  it  is  solely  province  of  jury  to 
determine   questions    of   fact,   and   this   in- 


cludes duty  of  ascertaining  existence  of 
facts  from  existence  of  other  facts,  without 
aid  of  any  rule  of  law. — Stone  v.  Geyser 
Quarts  Min.  Co.,  52  Cal.  315,  SIS.  319. 

254.  Instruction  in  which  jury  are  told 
that  "failure  of  prisoner  to  pay  over  money 
which  he  is  charged  with  having;  feloniously 
appropriated  to  his  own  use.  if  unexplained, 
raises  presumption  of  felonious  appropria- 
tion which  will  authorize  verdict  of  guilty.* 
is  clearly  erroneous,  where  alleged  feloni- 
ous appropriation  is  ultimate  fact,  to  solu- 
tion of  which  deliberations  of  jury  are  to 
be  addressed.  To  tell  them,  therefore,  that 
if  they  should  find  some  other  and  merely 
probative  fact,  then  principal  fact  of  guilty 
appropriation  is  to  be  reached  by  mere 
presumption  is  an  inherent  interference 
with  functions  of  jury. — People  v.  Carrillo, 
54  Cal.  63,  64. 


Same— Law  of  ease  may  a* 

— Instruction  as  to  legal  effect  of  evidence 
is  correct  when  based  on  law  of  case.  In 
an  action  brought  by  plaintiff  as  assignee 
of  draft  alleged  to  have  been  drawn  in 
favor  of  plaintiff's  assignors  and  accepted 
by  defendants  before  purchase  by  plaintiff's 
assignors,  alleged  acceptance  being  con- 
tained in  letter  dated  February  9,  18S7. 
court  instructed  jury  to  find  for  plaintiff 
if  they  believed  that  assignors  of  plaintiff 
purchased  draft  on  faith  of  letter  of  Feb- 
ruary 9,  1887.  Under  this  instruction,  only 
matter  submitted  to  Jury  for  determination 
was  whether  or  not  draft  In  question  was 
purchased  by  defendant,  on  faith  of  that 
letter,  court,  in  effect,  Instructing  them  that 
as  matter  of  law  letter  contained  an  uncon- 
ditional promise  on  defendant's  part  to  pay 
said  draft  if  the  purchase  was  made  on 
faith  of  It.  This  instruction  was  correct  in 
view  of  fact  that  upon  appeal  from  former 
judgment  of  case,  upon  an  examination  of 
same  unconflictlng  evidence  as  was  pre- 
sented in  last  trial,  appellate  court  had  laid 
down  as  matter  of  law  proposition  that 
letter  of  February  9th  contained  an  uncon- 
ditional promise  to  pay  draft  in  question, 
if  it  was  purchased  on  faith  of  it.  Under 
such  circumstances  proper  limit  on  consid- 
eration of  Jury  is  question  of  purchase  of 
draft.  Decision  of  appellate  court  on  ques- 
tion of  law  arising  between  parties  to  action 
on  given  state  of  facts  becomes  law  of  case, 
and  controls  lower  court  upon  subsequent 
trial  of  cause,  provided  same  state  of  facts 
are  again  presented  as  was  before  appel- 
late court  when  decision  on  former  appeal 
was  made. — James  v.  Lyons  Co.,  147  Cal.  69, 
74,  75.  81  Pac.  275. 

266.     Same— Possession  of  stolen  property. 

— An  instruction  that  possession  of  property 
recently  stolen,  standing  alone  and  unsup- 
ported by  other  evidence,  is  Insufficient  to 
warrant  jury  in  finding  defendant  guilty: 
that  there  must  be  in  addition  proof  of 
corroborating  circumstances  tending  of 
themselves  to  establish  guilt, — held  correct 
— People  v.  Velarde,   59  CaL   457,   463.    See 
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People  v.  Rodundo,  44  Cal.  638,  541;  People 
v.  Gill,  45  Cal.  285;  People  v.  dough,  59  Cal. 
438,   440. 

As  to  presumption  of  larceny  from   pos- 
nesslon    of   property   recently    stolen,   see    I 

Kerr's    Cumulative    Current    Code    Annota-* 
tions.    No.    2,    Pen.    Code    Part,    9  848j    note 
par.   2. 

257.  The  giving  of  an  instruction  as  to 
effect  of  possession  of  stolen  property  re- 
cently after  commission  of  offense  was  com- 
plained of  as  violating  constitution,  but 
supreme  court  held  that,  conceding  it  to  be 
objectionable  on  that  ground,  it  does  not 
follow  that  it  is  an  error  so  serious  as  to 
require  a  reversal  where  such  charge  cor- 
rectly states  the  law,  Is  applicable  to  evi- 
dence and  no  circumstances  appear,  pecu- 
liar to  particular  case  which  would  make 
it  tend  to  mislead  or  confuse  the  jury. — 
People  v.  Far  ring  ton,  140  Cal.  656,  659,  74 
Pac.  288. 

258.  Same— Reversal  not  granted,  unless 
error  prejudicial. — Judgment  will  not  be  re- 
versed because  of  giving  of  instructions  to 
effect  that  evidence  of  drunkenness  can 
only  be  considered  by  jury  for  purpose  of 
determining  degree  of  crime,  in  prosecution 
for  murder,  and  that  for  this  purpose  "it 
must  be  received  with  great  caution."  But 
it  would  be  better  if  such  instruction  were 
omitted  altogether.  There  is  no  rule  of  law 
which,  in  view  of  our  constitutional  provi- 
sion as  to  charging  Juries  upon  matters  of 
fact,  justifies  giving  of  such  instructions, 
but  giving  of  them  can  not  affect  substan- 
tial rights  of  defendant. — People  v.  Nihell, 
144  Cal.  200,  208.  77  Pac.  916. 

See  pars.  129-133,   164,  166,  227,  this  note. 

259.  Giving  or  refusing  an  instruction  as 
to  effect  of  evidence  will  not  be  ground  of 
reversal  in  all  cases.  The  rule  in  such 
cases,  where  such  an  instruction  is  refused, 
is  that,  although  it  may  state  correctly  an 
Invariable  rule  of  law  relating  to  effect  of 
evidence,  yet  it  is  not  error  to  refuse  it,  as 
under  constitutional  provision  courts  are 
not  required  to  give  such  charges.  Where 
instruction  is  given,  and  It  states  correctly 
a  rule,  commonly  characterized  as  rule  of 
law,  applying  to  effect  of  evidence,  and  rule 
is  not  subject  to  exceptions,  or  such  excep- 
tions as  there  may  be  are  correctly  stated 
in  instruction,  then,  as  Jury  manifestly 
ought  to  be  guided  by  rule  in  their  delib- 
erations, even  if  they  had  not  been  so 
charged,  the  appellate  court  will  not  con- 
sider complaining  party  harmed  by  instruc- 
tion, unless  some  circumstances  peculiar  to 
particular  case  would  make  it  tend  to  mis- 
lead or  confuse  Jury. — People  v.  Farrington, 
140  Cal.  656,  659,  74  Pac.  288. 

260.  Weight  of  evidence  is  for  Jury. — 
People  v.  Lee  Ah  Chuck,  66  Cal.  662,  667,  6 
Pac.  859;  People  v.  Stewart,  90  Cal.  212,  213, 
27  Pac.  200;  People  v.  Weasel.  98  Cal.  362- 
354,  33  Pac.  216;  Wright  v.  Eastllck,  125 
Cal.  617,  519.  58  Pac.  87. 
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261.  Court  can  not  weigh  evidence  to  de- 
termine its  sufficiency  as  a  matter  of  law. 
— People  v.  Messersmlth,  61  Cal.  246,  248. 

262.  Court  should  not  instruct  jury  upon 
weight  and  value  of  testimony. — Morris  v. 
Lachman,  68  Cal.  109,  111,  113,  8  Pac.  799; 
People  v.  Hubert,  119  Cal.  216,  222,  63  Am. 
St.  Rep.  72,  51  Pac.  329;  People  v.  Amaya, 
134  Cal.  531,  540,  66  Pac.  794. 

263.  To  tell  Jury  what  weight  to  give  or 
not  to  give  to  any  particular  evidence  is  to 
express  an  opinion  upon  matter  of  fact,  and 
is  in  violation  of  constitution  of  state. — Peo- 
ple v.  O'Brien,  96  Cal.  171,  181,  31  Pac.  45. 

264.  Comments  on  testimony  produced 
should  not  be  made;  nor  should  they  con- 
tain expressions  upon  weight  and  sufficiency 
of  evidence. — People  v.  Elster,  2  Cal.  Unrep. 
315,'  3  Pac.  884,  888. 

265.  It  is  erroneous  for  court  to  instruct 
Jury  as  to  weight  of  evidence. — People  v. 
Dole,  122  Cal.  486,  495.  496.  55  Pac.  581. 

266.  It  is  not  province  of  court  to  in- 
struct about  weight  of  evidence. — People  v. 
Cowglll,  93  Cal.  596,  697,  599,  29  Pac.  228. 

267.  Requested  instruction  which  does 
not  Instruct  jury  as  to  matter  of  law,  but 
as  to  weight  of  evidence,  is  properly  re- 
fused.— People  v.  Dole,  122  Cal.  596,  597,  29 
Pac.  228. 

268.  An  instruction  as  to  declarations  of 
defendant,  which  informs  Jury  that  whole 
conversation  is  to  be  taken  together,  but 
that  Jury  are  not  bound  to  give  same  weight 
to  all  parts  of  it,  that  they  are  at  liberty 
to  consider  how  much,  under  circumstances, 
is  entitled  to  credit,  states  rule  correctly. — 
Thrall  v.  Smiley,  9  Cal.  629,  536,  537. 

As  to  instructions  as  to  general  rules  for 
welshing    evidence    being    permissible,    see 

note  72  Am.  Dec.  545. 

As  to  rulings  on  admissibility  of  evidence 
not  being  Instructions  to  Jury,  see  pars.  55- 
60,  this  note. 

As  to  weight  of  testimony  being  matter 
for  Jury,  see  notes  72  Am.  Dec.  541-546;  76 
Am.  Dec.  66;  86  Am.  Dec.  327. 

26V.  Same — Same — As  to  right  to  Instruc- 
tion concerning  applicability  nnd  effect  of 
evidence  when  testimony  is  taken  under 
commission,  and  the  parts  that  are  admis- 
sible are  so  inseparably  blended  with  those 
that  are  not  that  distinct  objections  can 
not  be  made,  see  note  72  Am.  Dec.  549. 

270.  Same  —  Same  —  Alibi. — Concerning 
evidence  introduced  to  prove  an  alibi  the 
judge  instructed  as  follows:  "Now,  in  de- 
termining that  fact,  gentlemen,  I  instruct 
you  that  evidence  to  establish  an  alibi,  like 
any  other  evidence,  may  be  open  to  special 
observation;  persons  may  perhaps  fabricate 
it  with  greater  hopes  of  success  or  less  fear 
of  punishment  than  most  other  kinds  of 
evidence;  and  honest  witnesses  often  mis- 
take dates  and  periods  of  time  and  identity 
of  people  seen  and  other  things  about  which 
they   testify."    This   was  held   not   to  be  a 
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charge  upon  weight  of  evidence.  Jury  could 
not  have  understood  that  they  were  to  lay 
less  stress  upon  evidence  of  alibi  than  any 
other  testimony,  for  in  fact  they  were  ex- 
pressly Informed  that  "evidence  to  establish 
an  alibi,  like  any  other  evidence,  may  be 
open  to  special  observations";  and  these 
special  observations  did  not  go  to  length  of 
informing  jury  positively  that  such  evidence 
was  less  reliable  than  other  testimony  in 
present  case,  but  informed  them  simply  of 
legal  infirmities  which  were  "perhaps"  in- 
herent in  such  testimony,  leaving  to  Jury 
fully  and  exclusively  as  their  province  to 
determine  its  truth  or  falsity. — People  v. 
Wong  Ah  Foo,  69  Cal.  180,  183,  10  Pac.  375. 

An  to  cautionary  Instruction  concerning 
defense  of  alibi,  see  note  14  Am.  St.  Rep. 
41-44. 

271.  Same  —  Same  —  Appellate  court  will 
not  review  evidence*  ordinarily,  where  it  is 
conflicting,  to  determine  its  weight  or  effect 
or  the  credibility  of  witnesses.  Such  mat- 
ters are  peculiarly  province  of  jury,  and 
supreme  court  will  not  interpose  unless 
matter  is  so  plain  that  one  can  see  that 
verdict  could  only  have  been  rendered 
through  passion  or  prejudice. — People  v. 
Ross,  115  Cal.  233,  237,  46  Pac.  1059;  People 
v.  Durrant,  116  Cal.  179,  200,  211,  48  Pac.  75; 
Sawtelle  v.  Muncy,  116  Cal.  435,  438,  48  Pac. 
387;  Fox  v.  Oakland  C.  S.  R.  Co.,  118  Cal.  55, 
60,  62,  Am.  St.  Rep.  216,  50  Pac.  26;  Cauhape 
v.  Security  Sav.  Bank,  118  Cal.  82,  84.  50 
Pac.  310;  Smith  v.  Thomas,  121  Cal.  533.  534. 
54  Pac.  71,  52  Pac.  1079;  Chico  B.  Co.  v. 
Sacramento  T.  Co.,  123  Cal.  178,  184,  55  Pac. 
780;  People  v.  Lewis,  124  Cal.  551,  552,  45 
L.  R.  A.  783,  57  Pac.  470.  # 

272.  Where  evidence  produced  in  case 
tried  by  court  without  Jury  was  conflicting, 
supreme  court  held  that,  although  it  ap- 
peared on  comparison  of  findings  and  evi- 
dence that  court  below  must  have  found 
that  plaintiff  testified  falsely  as  to  certain 
matter,  still  law  does  not  require  rejection 
of  her  testimony  on  other  points,  and  it 
could  not  go  so  far  as  to  say  that  distrust 
enjoined  by  subdivision  3  had  not  been 
exercised  by  court  and  that  credibility  of 
plaintiff  was  not  weighed  according  to  man- 
date of  this  rule;* that  credit  to  be  given  to 
witness  was  for  court  below  and  not  for 
supreme  court.  It  was,  however,  added  that 
In  an  extreme  case,  supreme  court  might 
go  further. — Sharon  v.  Sharon,  79  Cal.  633, 
692,  22  Pac.  26,  131. 

273.  Same— Same— At  common  law. — Rule 
of  common  law  appears  to  be  that  judge 
may  express  to  jury  his  opinion  In  regard 
to  weight  of  evidence. — People  v.  Ybarra, 
17  Cal.  166,  170;  People  v.  King,  27  Cal.  507, 
513,   87  Am.  Dec.   100. 

274.  Same— Same— Cautionary  instruction 
concerning  defense  of  Insanity  given  in  case 
of  People  v.  Methever,  132  Cal.  326,  330,  64 
Pac.  481,  has  often  been  considered  by  su- 
preme court,  and  while  it  has  been  disap- 
proved, yet  no  case  has  ever  been  reversed 


on  account  of  giving  of  It.  Instruction 
applies  with  equal  force  to  any  abera- 
tion  of  witnesses  that  may  be  claimed  as 
defense,  Including  unconsciousness,  and  is 
not  ground  for  reversal. — People  v.  Nine  11. 
144  Cal.   200,   202,  203,   77  Pac.  916. 

275.  Instruction  that  insanity  as  defense 
should  be  thoroughly  and  carefully  weighed, 
and  that  it  should  be  examined  into  with 
great  care  lest  an  ingenious  counterfeit  of 
malady  furnish  protection  to  guilt,  was  held 
to  be  proper,  but  supreme  court  suggested 
that  where  it  is  deemed  essential  by  trial 
judge  to  give  an  instruction  upon  this  point, 
it  would  be  part  of  wisdom  to  follow  ap- 
proved language,  and  that  in  most  cases,  it 
would  be  better  If  instruction  were  omitted 
altogether;  and  that  if  its  propriety  were 
an  open  question,  supreme  court  would  be 
much  inclined  to  doubt  it. — People  v.  Mc- 
Carthy,  115   Cal.   255,   263-265,   46   Pac.   1073. 


276.  Same     Same     Comments  on,  not 
▼lated  by  Instructions  for  Jury  to  determine. 

— If  court  comments  on  weight  which  Jury- 
should  give  to  certain  testimony  such  error 
Is  not  obviated  by  fact  that  court  adds 
to  instruction  a  paragraph  to  effect  that  It 
is  for  jury  to  give  to  evidence  consideration 
to  which  it  is  entitled. — Kauffman  v.  Ma'.er. 
94  Cal.  269,  283,  18  L.  R.  A.  124,  29  Pac.  481. 

277.  Same  — -  Same  —  Corroboration    mast 


not  be  commented  on. — Court  In  stating  tes- 
timony must  not  say  that  statements  of 
witness  have  been  corroborated  by  other 
witnesses. — People  v.  Gordon,  88  Cal.  422. 
428,  26  Pac.  602. 

278.  Following  instruction  was  held  to  be 
misleading  and  trespass  on  province  of  jury: 
"You  are  not  at  liberty  to  disregard  testi- 
mony of  a  witness  where  you  may  believe 
from  evidence  that  such  witness  is  corrob- 
orated by  other  competent  evidence  and 
circumstances  in  proof  of  case.*'  In  criti- 
cizing this  Instruction,  court  said  that  if 
"disregard"  is  here  used  as  synonymous  with 
"refuse  to  consider"  so  that  sense  of  in- 
struction is  that  jury  is  not  at  liberty  to 
refuse  to  consider  testimony  of  witness 
when  corroborated,. then  instruction  is  mis- 
leading, for  implication  which  It  carries  is 
that  they  are  at  liberty  to  refuse  to  con- 
sider such  testimony  if  not  corroborated, 
for  it  is  duty  of  jury  to  consider  and 
weigh  all  of  admitted  evidence,  whether  cor- 
roborated or  not.  But  if,  as  seems  probable, 
"disregard"  is  used  in  sense  of  "reject," 
then  there  is  clear  trespass  upon  domain 
of  jury.  Though  jury  may  believe  witness 
to  be  lying,  though  his  story  may  appear  to 
them  incredible,  though  he  may  have  been 
successfully  impeached,  yet  by  this  Instruc- 
tion court  lays  down  rule  that  they  may 
not  reject  testimony  of  such  witness,  pro- 
vided only  it  be  corroborated  by  other  com- 
petent evidence.  Corroboration  may  not 
even  be  upon  material  matters.  Competent 
evidence  may  itself  be  discredited  by  jury. 
Yet  court  attempts  to  declare  to  jury  degree 
of  credibility   which   they  are   to  accord    to 
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«uch  testimony,  notwithstanding:  fact  that 
under  law  and  express  provision  of  code 
they  are  sole  judges  of  credibility  and 
weight  to  be  accorded  to  a  witness'  testi- 
mony.— People  v.  Compton,  123  Cal.  403,  408, 
409,  56  Pac.  44. 


As  to  necessity  of  Instruction  as  to  law 
on  circumstantial  evidence,  see  note  69  L. 
R.  A.   193-217. 


279.  Same  —  Same  — -  Direct  and  circum- 
stantial evidence. — A  charge  to  jury  as  to 
relative  value  of  direct  and  circumstantial 
evidence  Is  in  conflict  with  section  19,  arti- 
cle VI  of  constitution.  Court  can  not  argue 
to  jury  relative  importance  of  evidence, 
except  as  it  Is  settled  by  some  rule  of  law; 
and  law  declares  nothing;  as  to  relative 
probative  force  of  such  two  species  of  evi- 
dence.— People  v.  Vereneseneckockockhoff, 
129  Cal.  497.  611,  68  Pac.  156,  62  Pac.  Ill; 
People  v.  O'Brien,  130  Cal.  1,  8,  62  Pac.  297; 
People  v.  Botkin,  132  Cal.  231,  232,  64  Pac. 
286;  Estate  of  Blake,  136  Cal.  306,  311,  68 
Pac.  827. 

280.  When  Judge  tells  jury  that,  although 
there  is  no  evidence  of  motive  on  cart  of 
defendant  for  commission  of  offense 
charged,  there  may  nevertheless  have  been 
motive  undisclosed,  and  that  circumstantial 
evidence  (the  evidence  relied  upoti  to  con- 
vict) has  advantage  of  direct  evidence  be- 
cause it  is  not  likely  to  be  fabricated,  he 
certainly  expresses  an  opinion  upon  force 
and  effect  of  testimony  and  intimates  his 
view  of  its  sufficiency. — People  v.  Verenes- 
eneckockockhoff, 129  Cal.  497,  503,  68  Pac. 
156,  62  Pac.  111. 

281.  An  Instruction  held  to  be  written 
principle  ofi  decision  laid  down  in  People  v. 
Vereneseneckockockhoff,  and  contrary  to 
provision  of  constitution,  was  #worded  as 
follows:  "Though  in  human  judicature, 
imperfect  as  it  must  necessarily  be,  it  some- 
times happens  that  error  has  been  commit- 
ted from  a  reliance  on  circumstantial 
evidence,  yet  this  species  of  evidence,  In 
opinion  of  those  who  are  most  conversant 
with  administration  of  justice,  and  most 
skilled  in  judicial  proceedings,  is  not  only 
proper  and  necessary,  but  It  is  sometimes 
even  more  satisfactory  testimony  of  a 
single   Individual   who   swears   that   he   has 

'seen  a  fact  committed.  Even  persons  pro- 
fessing to  have  been  eye-witnesses  of  that 
to  which  they  may  testify  may  speak 
falsely." — People  v.  O'Brien,  130  Cal.  1,  8, 
62  Pac.  297. 

282.  Exception  was  taken  to  following 
instruction:  "There  is  nothing  in  nature  of 
circumstantial  evidence  that  renders  it  any 
less  reliable  than  other  classes  of  evidence. 
A  man  may  as  well  swear  falsely  to  an  ab- 
solute knowledge  of  facts  as  to  a  number 
of  facts  from  which,  if  true,  facts  on  which 
the  guilt  or  Innocence  depends  must  in- 
evitably follow."  Supreme  court  said  that 
there  may  be  grave  doubt  whether  this  in- 
struction contains  declaration  of  law,  but 
that  It  contains  no  statements  which  can 
be  prejudicially  erroneous.  —  People  v. 
Wilder.  134  Cal.  182,  184,  66  Pac.  228. 
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Sane— Sine— Sane— Motive. — A  re- 
quested Instruction  that  "it  is  against  all 
experience  and  reason  to  suppose  that  a 
man  will  imperil  his  own  life,  and  inflict 
upon  another  brutal  crime,  without  a  motive 
and  in  mere  wantonness  of  depravity,"  is 
properly  refused  as  it  involves  no  rule  of 
law,  but  only  question  as  to  probative  force 
of  certain  evidence. — People  v.  Verenesen- 
eckockockhoff, 129  Cal.  497.  507,  53  Pac.  156, 
62  Pac.  111. 

284.  Same  —  Same  —  Same  — -  Remark  of 
court  made  during  Impaneling-  of  jury,  in  re- 
sponse to  statement  by  a  juror  while  under 
examination  on  his  voir  dire  that  he  would 
have  to  be  pretty  well  convinced,  especially 
in  circumstantial  evidence,  because  he  had 
seen  one  case  go  wrong  on  circumstantial 
evidence,  that  "that  Is  one  case  out  of  ten 
thousand;  one  out  of  ten  thousand;  that  is 
about  the  rate,"  is  not  an  instruction  to 
jury,  and,  although  improper,  it  is  state- 
ment that  could  not  have  had  any  other 
effect  than  to  impress  upon  minds  of  jurors 
fact  that  circumstantial  evidence  is  to  be 
considered  and  that  conviction  can  be  had 
on  such  evidence,  and  error,  if  any,  is  not  of 
nature  to  Injure  defendant. — People  v.  Ol- 
sen,  1  Cal.  App.  17,  18,  20,  81  Pac.  676. 

285.  Same— Same— Exclusively  for  Jury. — 

To  weigh  evidence  and  And  facts  is,  in  this 
state,  exclusive  province  of  jury,  and  with 
performance  of  that  duty,  judge  can  not  in- 
terfere without  palpable  violation  of  or- 
ganic law. — People  v.  Dick,  34  Cal.  663,  666: 
People  v.  Messersmith,  61  Cal.  246,  248;  Peo- 
ple v.  Fong  Ching,  78  Cal.  169,  173,  20  Pac. 
396;  People  v.  Crespi,  116  Cal.  50,  66,  46  Pac. 
863:  People  v.  Durrant,  116  Cal.  179,  200.  48 
Pac.   75. 

286.  Incompetent  evidence  —  Admitted 
without  objection  —  Weight  of. — Evidence, 
technically  incompetent,  admitted  without 
objection,  will  be  given  as  much  weight,  on 
appeal,  in  reviewing  the  question  of  the 
sufficiency  of  the  evidence,  as  if  it  were 
competent. — Parsons  v.  Easton,  184  Cal. 
764,  195  Pac.  419,  421. 

287.  Infractions  should  not  be  argumen- 
tative with  respect  to  matters  of  fact. — 
Kauffman  v.  Maier,  94  Cal.  269,  283,  18  L. 
R.  A.  124,  29  Pac.  481.  See  Morris  v.  Lach- 
man,  68  Cal.  109,  113,  8  Pac.  799;  People  v. 
Giancoli,  74  Cal.  642,  644,  16  Pac  610;  Peo- 
ple v.  Cowgill,  93  Cal.  597,  699.  29  Pac.  228; 
Estate  of  Carpenter,  94  Cal.  406,  417,  29 
Pac.  1101;  People  v.  McNamara,  94  Cal.  509, 
513.  29  Pac.  953;  People  v.  Choynski,  96  Cal. 
640,  643,  30  Pac.  791;  People  v.  Stanton,  106 
Cal.  139,  142,  39  Pac.  525;  People  v.  Ver- 
eneseneckockockhoff, 129  Cal.  497,  58  Pac. 
156,  62  Pac.  Ill;  Mabb  v.  Stewart,  133  Cal! 
656,  564,  65  Pac.  1085;  People  v.  Nunley,  142 
Cal.  105,   110,   111,  75  Pac.  676. 

288.  Aside  from  discussion  of  evidence, 
whatever  may  be  correctly  stated  by  coun- 
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sel  in  argument  to  jury  as  legal  guide  to 
facilitate  their  deliberations,  must  neces- 
sarily be  held  proper  matter  for  instruc- 
tion by  judge,  since  latter  is  source  from 
which  Jury  are  to  receive  their  guidance  in 
law.  Such  instructions  will  not  be  .con- 
sidered as  violating  rule  that  instructions 
shall  not  be  argumentative. — People  v.  Mc- 
Carthy,  115  CaL  255.  263,  264,   46  Pac.   1073. 

289.  Instruction  that  "It  may  be  in  many 
cases  impossible  to  show  or  establish  a 
motive  for  the  reason  that  we  can  not 
fathom  the  mind  of  accused  on  trial  and 
ascertain  if  there  is  not  hidden  desire  of 
vengeance  or  some  passion  to  be  gratified; 
besides,  there  is  no  rule  of  law  which  de- 
termines what  is  or  what  is  not  an  ade- 
quate motive,  even  If  it  were  necessary  to 
show  one,"  is  not  statement  of  rule  of  law, 
but  an  argument  against  defendant  on 
facts. — People  v.  Vereneseneckockockhoff, 
129  Cal.  497,  508,  58  Pac.  156,  62  Pac.  Ill; 
People  v.  Enright,  134  Cal.  527,  529,  66  Pac. 
726. 

290.  Same  — Process  of  reasoning  mast 
not  be  suggested. — Court  has  no  right  to 
dictate  or  suggest  process  of  reasoning.  In- 
struction which,  commencing  with  obvious 
fact  prefaced  with  remark:  "If  you  find," 
says:  "you  must  then  inquire  whether  so 
or  so  and  why,  and  if  you  find  thus,  you 
must  or  are  at  liberty  to  conclude  thus," 
is  an  instruction  as  to  value  of  evidence. — 
Estate  of  Carpenter,  94  Cal.  406,  417,  29 
Pac.  1101. 


201.  Same — Reversal  not  granted,  aniens 
error  Is  prejudicial. — It  is  dangerous  prac- 
tice for  court  to  undertake  to  characterize 
effect  of  evidence,  but  where  prejudicial 
error  is  not  shown,  such  action  of  court  is 
not  ground  for  reversal.  Thus,  where  court 
charged  jury  that  there  was  an  "irrecon- 
cilable conflict"  in  evidence  as  between 
prosecution  and  defense,  it  was  held  that  in 
sense  in  which  language  of  oourt  was 
used,  and  in  view  of  evidence  of  case,  that 
charge  was  not  prejudicially  erroneous. — 
People  v.  Un  Dong,  106  Cal.  83,  88,  89,  39 
Pac.  12. 

See  pars.  129-133,  164,  165,  227,  258-268, 
291,   this   note. 

292.  Same— Smrgestlons  concerning;  par- 
ticular testimony.  Improper. — Jury  are  only 
judges  as  to  weight  to  be  given  any  special 
portion  of  evidence.  Suggestions,  by  court 
that  jury  are  to  consider  remoteness  of 
particular  evidence  and  difficulty  of  meet- 
ing it  owing  to  lapse  of  time  by  contra- 
dictory evidence,  trench  upon  province  of 
the  jury  and  are  matters,  If  borne  out  by 
facts  of  case,  only  proper  to  be  suggested 
by  counsel  in  his  plea  to  jury;  for  they  are 
matters  of  argument  and  not  matters  of 
iaw. — People  v.  Thomson,  92  Cal.  506,  512, 
28  Pac.  589. 

298.  To  weigh  evidence  and  find  facts  in 
any  case  is  province  of  Jury,  and  that  prov- 


ince is  Invaded  by  court  whenever  it  in- 
structs them  that  any  particular  evidence 
which  has  been  laid  before  them  is  or  is 
not  entitled  to  receive  weight  or  consider- 
ation from  them. — Kauffman  v.  Maier,  H 
Cal.  269,  283,  18  L  R.  A.  124,  29  Pac.  4 Si- 
See  People  v.  Gilbert,  60  Cal.  108.  Ill;  Peo- 
ple v.  Cline,  83  Cal.  374,  23  Pac.  391;  People 
v.  Barthleman,  120  Cal.  7,  11,  52  Pac  112. 

294.  Whether  possession  of  stolen  prop- 
erty Is  strong  evidence  or  only  slight  evi- 
dence to  show  guilt  is  matter  for  jury  to 
pass  upon,  and  not  question  for  court  to 
determine,  and  an  Instruction  that  such 
possession  is  strong  circumstance  tending 
to  show  guilt  is  erroneous. — People  v.  Tith- 
erington,    59   Cal.   598. 

295.  Instruction  reading:  "If  you  find 
that  defendant  was  at  this  time  under  con- 
tract with  M.  &  Co.,  to  haul  certain  amount 
of  freight,  for  instance,  fifty  tons  a  month 
for  period  of  one  year,  that  fact  will  £■-» 
far  toward  clearing  up  any  suspicion  at- 
taching to  testimony  going  to  prove  con- 
tract, without  other  apparent  reasons,"  is 
an  instruction  upon  matter  of  fact  involved, 
and  weight  of  evidence,  which  should  be 
left  to  determination  of  jury. — McNeil  t. 
Barney,  61  Cal.  603-605. 

296.  Instructions  which  merely  tell  jury 
to-  do  what  they  would  have  done  without 
any  instruction  on  subject,  although  they 
may  be  concerning  weight  of  testimony,  do 
not  constitute  prejudicial  error,  and  are 
not  ground  for  reversal  of  a  Judgment 
Thus,  where  instruction  given*  relates  to 
testimony  of  certain  physicians  who  testi- 
fied as  experts  and  gave  their  opinions 
about  insanity  of  appellant  in  answer  to 
questions  mostly  hypothetical.  Jury  were 
told  substantially  that  such  testimony  was 
to  be  viewed  with  scrutiny  and  received 
with  great  caution,  and  that  the  Jury  could 
reject  it  if  they  deemed  it  not  well  founded 
in  fact;  that  value  of  such  testimony  de- 
pended upon  truth  or  falsity  of  facts  given 
to  them  and  upon  which  they  found  their 
opinion.  It  has  been  held  in  some  cases 
that  the  giving  of  such  instruction  is 
proper,  but  they  approach  too  nearly  line 
that  divides  questions  of  law  from  matters 
of  fact  and  matters  of  evidence,  and  such 
doubtful  instructions  should  be  avoided  — 
People  v.  Barthleman,  120  Cal.  7,  13,  14,  52 
Pac.  112. 

297.  Obtaining  money  by  false  pretenne* 
—Testimony  of  accomplice — Failure  to  In- 
struct   Jury — Error    not    prejudicial. — In    a 

case  in  which  the  defendant  is  prosecuted 
on  a  charge  of  a  crime  of  obtaining  money 
under  false  pretenses,  he  can  not  predicate 
error  on  the  failure  of  the  court  to  instruct 
the  Jury  that  "the  testimony  of  an  accom- 
plice ought  to  be  viewed  with  distrust," 
where  he  did  not  request  the  court  to  give 
such  instruction,  and,  with  the  testimony 
of  the  alleged  accomplice  eliminated  from 
the  record,  or  wholly  disregarded,  the  ver- 
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diet  would  still  have  ample  support,  in  view 
of  the  provisions  of  subdivision  4  of  the 
above  section. — People  v.  Rose,  42  Cal.  App. 
540,  188  Pac.  870. 


298.  Presumption  Is  evidence — And  evi- 
dence which  may  outweigh  positive  testi- 
mony of  witnesses  against  it.  As  against 
a  proved  fact  or  a  fact  admitted;  a  dis- 
putable presumption  has  no  weight,  but 
where  it  is  undertaken  to  prove  the  fact 
against  the  presumption,  it  still  remains 
with  the  jury  to  say  whether  or  not  the 
fact  has  been  proved,  and,  if  they  are  not 
satisfied  with  the  proof  offered  in  its  sup- 
port, they  are  at  liberty  to  accept  the  evi- 
dence of  the  presumption. — Reclamation 
Dist.  No.  70  v.  Sherman,  11  CaL  App.  399, 
419.  105  Pac.  277. 

As  to  disputable  presumption  as  evidence, 

see  par.  238,  this  note. 

299.  In  above  section  there  Is  a  distinct 
recognition  that  a  presumption  is  evidence 
and  that  it  is  evidence  which  may  outweigh 
the  positive  testimony  of  witnesses  against 
It. — Reclamation  Dist.  No.  70  v.  Sherman, 
11   Cal.  App.  399,  419,  105  Pac.  277. 

300.  In  subdivision  2  of  above  section 
there  is  a  distinct  recognition  of  the  facts. 

(1)  That   a   presumption    is   evidence;    and 

(2)  That  It  is  evidence  which  may  out- 
weigh the  positive  testimony  of  witnesses 
against  it.  Disputable  presumptions  are 
allowed  to  stand  not  against  the  facts  they 
represent  but  in  lieu  of  proof  of  the  facts, 
and  when  the  fact  is  proved  contrary  to 
the  presumption,  no  conflict  arises  but  the 
presumption  is  simply  overcome  and  dis- 
pelled.— Keating  v.  Morrissey,  6  Cal.  App. 
163,  168,  91  Pac.  677. 

301.  Against  an  apparent  fact  or  a  fact 
admitted  a  disputable  presumption  has  no 
weight,  but  where  it  is  undertaken  to  prove 
the  fact  against  the  presumption  it  still 
remains  with  the  jury  to  say  whether  or 
not  the  fact  has  been  proved  and  if  they 
are  not  satisfied  with  the  proof  offered  in 
its  support  they  are  at  liberty  to  accept 
the  evidence  of  the  presumption  and  they 
may  take  the  testimony  of  the  plaintiff 
supported  by  a  presumption  as  against 
other  evidence  offered  to  rebut  it. — Ruth  v. 
Krone,  10  Cal.  App.  770.  773,  103  Pac.  960. 

302.  Verdict  contrary  to  all  evidence— 
Effect  of. — Verdict  of  jury  or  decision  of 
trial  court  contrary  to  the  testimony  of  all 
the  witnesses,  where  all  the  witnesses  tes- 
tified one  way,  must  be  accepted  by  appel- 
late courts  in  this  state  as  a  rejection  of 
such  testimony  on  the  ground  that  it  is  not 
worthy  of  belief  and  weight,  unless  from 
the  face  of  the  record  Itself  it  can  be  said 
that  the  jury's  action  Is  inherently  unjusti- 
fiable; in  other  words,  would  not  be  legally 
any  less  an  invasion  of  the  province  of  the 
jury  than  if  there  appeared  to  be  a  direct 
substantial  conflict  In  the  evidence. — Clark 
v.  Tulare  I^ake  Dredging  Co.,  14  Cal.  App. 
414,   112   Pac.   564. 


V.    POWER  OF  JURY  NOT  ARBITRARY- 
SUBDIVISION  1. 

As   to   verdict   contrary   to   all   evidence* 

see  par.  302,  this  note. 

308.  Decision  according-  to  conscience- 
There  is  nothing  wrong  in  telling  jury  that 
after  weighing  evidence  they  must  decide 
according  to  their  conscience.  Of  course, 
they  must  consider  evidence  by  use  of  their 
reason,  and  if  we  consider  conscience  dis- 
tinct faculty,  they  could  not  weigh  evi- 
dence In  their  conscience,  but  they  could 
weigh  evidence  and  decide  conscientiously. 
— People  v.  Hubert,  119  Cal.  216,  224,  63 
Am.  St.  Rep.  72,  51  Pac.  829. 

304.  Power  of  the  jury  in  judging  of 
the  value  of  evidence  is  not  an  arbitrary 
one  but  must  be  exercised  with  legal  dis- 
cretion and  in  subordination  to  the  rules 
of  evidence. — People  v.  Mock  Yick  Gar,  14 
Cal.  App.  334,  111  Pac.  1039. 

SOS.  Decision  consistent  with  truthful- 
ness of  witnesses — Preferable. — "If  there  is 
reasonable  theory  consistent  with  evidence 
by  which  Jury  can  find  in  favor  of  genuine- 
ness of  deed,  and  consistent  with  honesty 
and  truthfulness  of  all  witnesses  in  case,  it 
is  duty  of  Jury  to  adopt  that  theory  In  pref- 
erence to  one  by  which  perjury  or  forgery 
may  be  involved  on  part  of  portion  of  wit- 
nesses"; is  not  an  erroneous  instruction  in 
a  case  wherein  it  is  applicable  to  Issues 
and  evidence. — Wright  v.  Carillo,  22  Cal. 
696,  608. 

806.  Discretion  of  Jury— Is  not  an  arbi- 
trary one. — Courts  should  be  careful  to 
guard  persons  accused  of  crime,  and  who 
are  presumed  to  be  innocent  until  proved 
to  be  guilty,  from  consequences  of  an  un- 
licensed discretion  of  the  jury;  and  when  it 
may  be  deemed  proper  to  instruct  them  on 
the  subject  they  should  be  told  that  their 
discretion  is  to  be  conscientiously  exercised, 
and  upon  consideration  of  all  facts  and  cir- 
cumstances of  case. — People  v.  Strong,  30 
Cal.  151,  158. 

307.  An  instruction  reading:  "When 
facts  are  testified  to  by  witnesses  who  are 
not  impeached  and  there  is  no  inherent  Im- 
probability in  statement,  jury  are  bound  to 
take  that  evidence  as  proving  particular 
fact;  and  jury  have  no  right  capriciously  to 
disregard  evidence  where  it  is  not  contro- 
verted and  character  of  witness  is  good  and 
story  is  probable,"  was  held  to  be  correct 
as  matter  of  law  and  as  favorable  to  one 
side  as  to  other;  but  it  was  said  that  there 
ought  to  be  no  necessity  for  giving  such 
an  instruction  to  Jury;  that  Juror  who  re- 
quired such  an  instruction  would  be  utterly 
unfit  for  position. — Hayward  v.  Rogers,  62 
Cal.  348,  372. 

As    to    arbitrary    disregard    of    testimony, 

see   note  81   Am.  Dec.   269. 

308.  General  knowledge  of  Jurors  on 
subject. — Jurors,  In  weighing  evidence,  may 
exercise  their  judgment  "In  the  light  of 
their    own    general    knowledge    of    subject 
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about  which  evidence  has  been  introduced.'* 
Judgment  will  not  be  reversed  because  an 
Instruction  to  that  effect  has  been  given; 
but  converse — that  is,  Judgment  should  be 
reversed  for  refusal  to  give  such  instruction 
— Is  not  the  law.  Jurors  in  weighing  evi- 
dence always  exercise  their  judgment  In 
light  of  their  own  general  knowledge  of 
subject  In  hand,  whether  instructed  to  do 
so  or  not;  and  judgment  will  not  be  reversed 
whether  they  are  or  are  not  so  instructed. — 
Baker  v.  Borello,  136  Cal.  160,  167,  68  Pac 
591;  Beveridge  v.  Lewis,  137  CaL  619,  628,  59 
L.  R.  A.  581,  67  Pac.  1040,  70  Pac.  1083. 

309.  Judgment  M  reasonable  men-— Is 
test. — Instruction  which  in  effect  tells  jury 
that  their  judgment  as  reasonable  men  is 
test  of  right  to  believe  or  disbelieve  testi- 
mony of  witness  is  proper. — People  v. 
Davis,  1  Cal.  App.  8,  13,  81  Pac.  716. 

310.  It  is  not  error  to  strike  out  from 
requested  Instruction  following  words: 
"You  may  believe  as  men  that  certain 
facts  exist,  but  as  jurors  you  must  act 
only  upon  evidence  introduced."  It  would 
result  in  confusion  of  minds  of  jurors  if* 
told  that  they  must  not  allow  their  judg- 
ment as  m*>n  to  be  mixed  with  their  judg- 
ment as  Jurors.  Duties  of  jurors  in  no 
manner  transforms  them. — People  v.  Am- 
merman,  118  Cal.  23,  30,  50  Pac.  15. 

311.  Instruction  that  "a  juror  has  no 
right  to  disbelieve  evidence,  as  juror  while 
he  believes  it  as  a  man.  If,  therefore,  from 
evidence  in  case,  you  believe  as  men  that 
defendant  is  guilty,  you  should,  as  jurors, 
believe  him  guilty,"  is  not  erroneous,  but 
is  useless. — People  v.  Whitney,  53  Cal.  420, 
421. 

VL    NUMBER  OF  WITNESSES  AND  PRE- 
SUMPTIONS—SUBDIVISION    2. 

312.  A*  to  Jury  not  bound  to  decide  In 
conformity  with  declaration*  of  any  num- 
ber of  witnesses  which  do  not  produce  con- 
viction in  their  minds  against  less  number, 
or  against  presumption  of  other  evidence 
satisfying  their  minds. — People  v.  Stern- 
berg, 127  Cal.  €10,  512,  59  Pac.  942. 

313.  There  is  no  error  in  charging  jury 
that  "the  case  might  arise  wherein  jury 
would  be  Justified  in  finding  verdict  for  de- 
fendant upon  testimony  of  one  witness 
against  testimony  of  any  greater  number 
of  witnesses."  This  is  certainly  true  as 
legal  proposition,  and  can  not  be  prejudi- 
cial to  defendant  in  criminal  prosecution. 
— People   v.   Chun   Heong,   86   Cal.   329,    333. 

24  Pac.  1021. 

314.  Same— 'Court  may  reject  positive 
testimony,  though  witness  be  not  discred- 
ited by  direct  testimony  impeaching  him  or 
contradicting  his  statements.  Inherent  Im- 
probability of  statement  may  deny  to  It  all 
claims  of  belief, — Blankman  v.  Vallejo,  15 
Cal.  638,  645;  Baker  v.  Fireman's  Fund  Ins. 
Co.,  79  Cal.  84,  41,  42,  21  Pac.  867;  McLen- 
nan v.  Bank  of  California,  87  Cal.  669,  674, 

25  Pac.  760. 


315.  Conflict  of  evidence— PrctiMiptin- 
Welffat  and  susaelency. — Under  the  provi- 
sions of  subdivision  2  of  the  above  section 
whenever  under  a  given  state  of  facts  * 
presumption  arises,  such  presumption  it 
itself  evidence,  and  even  if  disputable,  will 
raise  a  conflict  which  is  sufficient  to  sup- 
port a  finding  made  in  accordance  there- 
with, even  though  there  be  evidence  to  the 
contrary;  and  whether  such  presumption 
has  been  controverted  is  a  question  of  fact 
— Grantham  v.  Ordway,  40  Cal.  App.  758. 
182  Pac.  73;  following  doctrine  in  People 
v.  Mllner,  122  Cal.  171,  64  Pac.  833;  Moore 
v.  Gould,  161  Cal.  726,  91  Pac.  616;  People  v. 
Siemsin,  153  Cal.  890,  95  Pac  863;  Fannin* 
v.  Green,  156  Cal.  279,  104  Pac.  308. 

316.  Construction,  of  section  —  Subalrt- 
slon  2. — This  applies  with  equal  force  to  in- 
stances where  the  case  is  tried  by  the  court. 
— Bellus  v.  Peters,  165  CaL  112,  130  Pac 
1186. 

317.  Court  la  not  bound  to  believe  as 
Interested  witness     As  against  preuumptisa 

that  there  was  good  consideration  for  writ- 
ten release,  if  latter  satisfies  its  mind.— 
Adams  v.  Hopkins,  144  Cal.  19,  36,  77  Pac. 
712. 


SIS.  Fraud— -Presumption  of-— Support  sf 
Judgment* — In  an  action  to  set  aside  a 
transfer,  made  by  a  husband  to  his  wife 
within  four  months  of  bankruptcy  and 
without  consideration,  the  presumption  of 
fraudulency  as  to  existing  creditors  is  suf- 
ficient to  support  a  judgment,  notwith- 
standing the  uncontradicted  statements  of 
the  defendants  against  the  presumption, 
since  the  court  is  not  bound  by  such  tes- 
timony, in  view  of  the  provisions  of  subdi- 
vision 2  of  the  above  section. — Phillips  t. 
Huffaker,  35  Cal.  App.  531,  170  Pac  411. 
following  the  doctrine  in  Prewett  v.  Dyer, 
107  Cal.  154,  159,  40  Pac.  105;  Sarraille  v. 
Calmon,  142  Cal.  660,  76  Pac.  497;  Bellus  v. 
Peters,  165  Cal.  112,  130  Pac  1186;  Clark 
v.  Tulare  Lake  Dredging  Co.,  14  CaL  App. 
414,   432,   112  Pac.  564. 

Sl».  Instruction  as  to  number  of  wit- 
nesses— Rule  applicable  to  Judge  and  Jury* 
alike. — The  rule  laid  down  in  subdivision 
2  of  the  above  section  that  jurors  are  to 
be  instructed  that  they  are  not  to  decide 
in  conformity  with  the  declarations  of  any 
number  of  witnesses  which  do  not  produce 
conviction  in  their  minds,  as  against  a 
presumption  of  other  evidence  satisfying 
their  minds,  applies  alike  to  judge  and  to 
jury. — Heitman  v.  Burns,  37  Cal.  App.  4SS, 
174  Pac.  67. 

320.  The  adding  of  the  following  to  the 
language  of  subdivision  2  of  above  section 
as  an  instruction  to  the  Jury,  viz.,  "in  other 
words  it  is  not  the  greater  number  of  wit- 
nesses that  should  control  you  where  their 
testimony  Is  not  satisfactory  to  your  minds 
against  a  less  number  whose  testimony 
does  satisfy  your  minds  and  produce 
moral  conviction  that  they  are  telling  the 
truth.     It  is  upon  the  quality  of  the  testi- 
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mony  rather  than  the  quantity  or  the  num- 
ber of  witnesses  that  you  should  act  pro- 
viding; it  produces  in  your  minds  this  moral 
conviction  and  satisfies  you  of  its  truthful- 
ness" is  not  error  as  it  is  but  an  impllfica- 
tlon  of  the  statute. — People  v.  Bo t kin,  9 
Cal.  App.  244,  257,  98  Pac.  861. 
See  par.  228,  this  note. 


321.  Preponderance  of  evidence— Not  de- 
termined by  number  of  witnesses. — The  pre- 
ponderance of  evidence  in  a  civil  case  is 
not  determinable  by  the  number  of  wit- 
nesses introduced  to  support  the  affirmation 
of  the  issue,  but  that  testimony  which  pro- 
duces conviction  in  the  unprejudiced  minds 
of  the  jurors  represents  the  preponderance 
of  proof  regardless  of  the  number  of  wit- 
nesses from  whom  it  proceeds,  whether 
from  one  or  a  hundred. — James  v.  Oakland 
Traction  Co.,  10  Cal.  App.  785,  788,  10S  Pac. 
1082. 


Presumptions  of  fact— Fall  within 
exclusive  province  of  Jury. — It  is  erroneous 
to  instruct  jury  that  if  they  find  existence 
of  one  fact  that  fact  will  raise  reasonable 
presumption  of  another  fact. — People  v. 
Walden,  61  Cal.  688,  690;  People  v.  Wong; 
Ah  Ngow,  54  Cal.  160,  153. 


323.  Same  —  Presumption  of  nea*lla*enee 
arises  from  accident  to  a  passenger  in  an 
elevator  which  fell  with  him.  Whether 
this  presumption  is  overcome  by  uncontra- 
dicted evidence  that  the  elevator  and  ma- 
chinery were  of  the  best  kind  in  use,  and 
also  that  the  elevator  was  satisfactorily 
operated,  is  a  question  to  be  determined  by 
the  Jury. — Lander  v.  Currier,  8  Cal.  App. 
28,  84  Pac.  217. 

S24.  Presumption  of  non-payment— Aris- 
ing*   from    possession    of    uncanceled    notes 

admittedly  executed  by  defendant  is  evi- 
dence that  they  were  not  paid,  and  jury,  or 
court  sitting  without  jury,  are  not  bound 
to  accept  testimony  against  this  presump- 
tion unless  It  satisfies  their  minds. — Sar- 
raille  v.  Calmon,  142  Cal.  651,  655,  76  Pac. 
497. 

328.  Presumption  against  established 
f  net  — None  allowable. — Presumptions  are 
only  indulged  to  supply  absence  of  facts. 
There  can  be  no  presumptions  against  as- 
certained and  established  facts. — Nieto  v. 
Carpenter,  21  Cal.  455,  489. 

326.  Against  a  proved  fact  or  fact  ad- 
mitted, disputable  presumption  has  no 
weight,  but  where  it  is  undertaken  to  prove 
fact  against  presumption  it  still  remains 
with  Jury  to  saj  whether  or  not  fact  has 
been  proved:  and  if  they  are  not  satisfied 
with  proof  offered  in  its  support,  they  are 
at  liberty  to  accept  evidence  of  presump- 
tion.—People  v.  Milner,  122  Cal.  171,  179, 
54  Pac.  838. 

prion,  see,  ante, 


As  to  definition  of  presumption*  tee,  ante, 
9  1969  and  note. 

An  to  disputable  presumptions,  see,  ante, 
9 1968   and   note. 

As  to  effect  of  presumption  on  burden  of 
proof,  see  par.  416,  this  note. 

An  to  presumption  as  evidence,  see  pars. 
238,  298-301.  491,  496,  this  note. 


As  to  conclusive  pr 

{  1962  and  note. 

As    to   definition  of   inference,   see,   ante, 
f  1958  and  note. 
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As  to  when  a  presumption  may  be  con- 
troverted, see,  ante,  9  1961  and  note. 

As  to  when  inference  arisen*  see,  ante, 
9  1960  and  note. 

397.  'Workmen's  Compensation  Act— 
Findings  of  Industrial  accident  commission. 

— The  provisions  in  subdivision  2  of  the 
above  section  operates  as  strongly  upon 
the  industrial  accident  commission  as  in- 
structions given  to  it  do  upon  injuries. — 
Santa  Ana  Sugar  Co.  v.  Industrial  Accident 
Commission,  36  Cal.  App.  652,  170  Pac.  630. 

VII.    WITNESS  FALSE  IN  ONE  PARTICU- 
LAR—SUBDIVISION  3. 

As  to  presumption  that  witness  speaks 
truth*  see,  ante,  9  1847  and  note. 

As  to  rules  concerning;  mnxlm  MFalsus 
In  uno,  falsus  In  omnibus,"  see  notes  81 
Am.  Dec.  330,  331,  86  Am.  Dec.  478,  14  Am. 
St.   Rep.   45. 

828.  Approved  Instructions.  —  Following 
wording  of  this  Instruction  has  been  held 
correct:  "If  you  believe  that  defendant  or 
any  other  witness  in  this  case  who  has  tes- 
tified has  wilfully  testified  falsely  in  re- 
gard to  any  fact  material  to  issue,  you  are 
at  liberty  to  disregard  and  entirely  dis- 
credit whole  testimony  of  such  witness  in 
coming  to  your  verdict." — People  v.  Soto. 
59  Cal.  367,  368. 

329.  An  instruction  in  the  form:  "You 
understand,  of  course,  that  a  witness  ascer- 
tained or  appearing  to  be  wilfully  false  in 
one  part  of  his  testimony  as  to  the  truth  or 
falsity  of  a  given  proposition,  if  fact,  is  to 
be  distrusted  In  other  parts,"  although 
somewhat  out  of  ordinary  form  bearing 
upon  subject-matter  covered  by  it,  stiU  is 
not  substantially  objectionable. — People  v. 
Winters,  125  Cal.  325,  327,  67  Pac.  1067  (see 
dis.  op.  Henshaw,  J.,  834). 

330.  Following  amplification  of  subdi- 
vision 3  was  given  by  trial  court  and  on 
appeal  held  to  be  correct:  "I  instruct  you, 
gentlemen  of  the  Jury,  that  a  witness  false 
in  one  part  of  his  or  her  testimony,  as  the 
case  may  be,  Is  to  be  distrusted  in  others. 
And  if  you  find  that  any  witness  in  this 
case  has  wilfully  testified  falsely  to  any 
material  matter  in  the  case,  you  have  a 
right  to  entirely  disregard  and  cast  aaide 
testimony  of  such  witness." — People  v.  Ar- 
lington, 131  Cal.  231-238,  63  Pao.  847. 

331.  In  a  criminal  cause  Jury  was  in- 
structed, "a  witness  who  wilfully  testifies 
falsely  as  to  one  fact  in  giving  his  testi- 
mony is  to  be  distrusted  in  other  parts  of 
his    testimony.      If    you    find    that    witness 
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has  deliberately  testified  falsely  In  one 
part  of  his  testimony  in  this  case,  you  have 
a  right  to  reject  whole  testimony  of  that 
witness  which  is  not  shown  by  other  evi- 
dence in  case  to  be  true."  Latter  part  of 
instruction  could  well  have  been  omitted, 
but  it  in  no  sense  makes  it  mandatory  on 
part  of  jurors  to  reject  testimony  of  wit- 
ness, nor  Is  it  even  advisory  to  that  effect. 
It  simply  leaves  credibility  of  witness  to 
jurors  and  Is  not  substantially  erroneous. 
— People  v.  Wilder,  134  Cal.  182,  184,  66  Pac. 
228. 

332.  Following'  instruction  was  held  to 
be  substantially  according-  to  code:  "Court 
charges  you  that  if  any  witness  examined 
before  you  or  whose  testimony  taken  else- 
where has  been  read  to  you,  has  wilfully 
sworn  falsely  as  to  any  material  matter,  it 
is  your  duty  to  distrust  entire  evidence  of 
such  witness." — People  v.  Fltsgerald,  138 
Cal.  39,  45.  70  Pac.  1014. 

333.  "Court  instructs  you  that  if  any 
witness  examined  before  you  has  wilfully 
sworn  falsely  as  to  any  material  matter,  it 
Is  your  duty  to  distrust  entire  evidence  of 
such  witness,"  is  substantially  in  accord- 
ance with  statute  as  construed  by  prior 
cases. — People  v.  Stevens,  141  Cal.  488,  492, 
75  Pac.  62. 

334.  The  jury  was  instructed  that  "the 
jury  being  thus  convinced  that  witness  has 
stated  what  is  untrue,  not  as  result  of  mis- 
take or  inadvertence,  but  wilfully  and  with 
design  to  deceive,  must  treat  all  his  tes- 
timony with  distrust  and  suspicion,  and 
reject  all,  unless  they  shall  be  convinced, 
notwithstanding  base  character  of  witness, 
that  he  had  In  other  particulars  sworn  to 
the  truth."  It  was  held  that  effect  of  this 
instruction  Is  simply  that  jury  must  re- 
ject testimony  of  witness  referred  to  unless 
they  shall  be  convinced  of  its  truth;  which 
is  to  leave  credibility  of  witness  to  jury. 
— People  v.  Kelly,  146  Cal.  119,  123,  79  Pac. 
846. 

335*  Constitutionality  of  provision. — In- 
struction directed  by  subdivision  8  should 
be  given  only  when  made  proper  by  some 
evidence.  It  Is  then  to  tell  Jury  that  they 
must  distrust  particular  witness.  This  is 
an  interference  with  province  of  jury  which 
legislature  can  not  authorize.  It  Is  pro- 
hibited by  section  19,  article  VI  of  constitu- 
tion (dis.  op.  Temple,  J.). — People  v.  Paul- 
sell,  115  Cal.  6,  14,  46  Pac.  734. 

See   pars.    100-106,   this   note. 

339.     Construction  of  aoctlon— Subdivision 

3. — This  is  but  a  brief  paraphrase  of  the 
maxim  "Falsus  in  uno,  falsus  in  omnibus." 
The  code  provision  like  the  maxim  is  not 
a  complete  exposition  of  the  law.  Well  un- 
derstood by  jurists  it  would  be  misleading 
to  the  non-professional  mind. — Poor  v.  W. 
P.  Fuller  &  Co.,  30  Cal.  App.  650,  159  Pac. 
233. 

337.  Court  may  not  Instruct  to  reject 
testimony. — True  construction  of  subdivi- 
sion 3  of  above  section  is  that  if  witness  is 


wilfully  false  In  one  portion  of  his  testi- 
mony, he  "is  to  be  distrusted  In  others"; 
and  not  that  his  whole  testimony  is  to  be 
rejected.  If  rule  were  otherwise  at  common 
law,  code  has  changed  It. — People  v.  Hicks, 
53  Cal.  354,  355;  People  v.  Sprague,  53  CaL 
491,  494. 

338.  If  witness  should  absolutely  dis- 
credit his  own  testimony  by  swearing  to 
opposite  statements  so  that  one  or  other 
must  be  false,  under  our  laws  his  testimony 
is  not  of  necessity  to  be  rejected.  It  is  still 
evidence  in  case.  Under  such  circumstances 
jury  must  receive  and  weigh  it.  They  are 
bound  to  look  upon  it  with  suspicion  and 
distrust  and  may  reject  It.  But,  upon  other 
hand,  they  may,  as  they  determine,  accept 
as  true  one  or  other  of  contrary  assenta- 
tions.— People  v.  Durrant,  116  Cal.  179,  201, 
48  Pac.  75. 


>.  Same  "Pulsus  In  uno,  fulsus  In 
nlbus." — Maxim  "Falsus  In  uno,  falsus  in 
omnibus"  is  not  to  be  construed  as  author- 
izing court  to  charge  that  if  witness  per- 
jures himself  in  respect  to  one  or  more  par- 
ticulars, jury  must  reject  all  his  testimony. 
Rule  Is  that  jury  may  reject  whole  of  testi- 
mony of  witness  who  has  wilfully  sworn 
falsely  as  to  material  point;  that  is  to 
say,  Jury  being  convinced  that  witness  has 
stated  what  was  untrue,  not  as  result  of 
mistake  or  Inadvertence,  but  wilfully  and 
with  design  to  deceive,  must  regard  all  his 
testimony  with  distrust  and  suspicion  and 
reject  all,  unless  they  shall  be  convinced, 
notwithstanding  base  character  of  witness, 
that  he  has  In  other  particulars  sworn  to 
truth. — People  v.  Sprague,  53  Cal.  491,  49<: 
People  v.  Soto,  59  Cal.  367,  369;  White  t. 
Disher.  67  Cal.  402,  403,  7  Pac.  826. 

340.  Following  instruction  was  criticized 
as  being  uncertain:  "If  you  believe  any  wit- 
ness has  wilfully  testified  falsely  to  mate- 
rial fact  in  this  case,  you  should  distrust 
his  evidence.  Yea,  I  will  go  further,  and 
as  matter  of  law  will  state  to  you  that,  if 
you  believe  any  witness  has  wilfully  and 
Intentionally  testified  falsely  to  any  mate- 
rial fact,  you  may  discard  his  evidence 
entirely  and  give  it  no  consideration,  except 
to  reject  it.  I  do  not  tell  you  to  do  this. 
It  is  matter  resting  in  your  sound  discre- 
tion; but  I  will  say  that  It  is  your  duty 
as  matter  of  law  acting  as  jurors." — People 
v.  Oldham,  111  Cal.  648,  654,  655,  44  Pac. 
312. 

341.  The  rule  does  not  mean  that  the 
entire  testimony  of  the  witness  must  neces- 
sarily be  disregarded  or  disbelieved,  be- 
cause falsehood  may  be  discovered  in  cer- 
tain parts,  but  it  merely  means  that  his 
entire  testimony  may  be  disregarded.— 
Brandt  v.  Krogh,  14  Cal.  App.  48.  Ill  Pac. 
275.  See  Robinson  v.  Robinson.  159  CaL 
203,  113  Pac.  155. 

See  pars.  345,  346,   this  note. 

342.  An  instruction  embodying  the  dec- 
laration In  above  subdivision,  that  "a  wit- 
ness false   in   one  part  of  his   testimony  If 
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to  be  distrusted  in  others,"  which  is  un- 
objectionable in  form*  is  correct,  and  not 
only  states  a  principle  declaring  a  rule  by 
-which  jurors  should  be  guided  in  consider* 
in?  the  evidence,  but  also  "applies  to  that 
class  of  instructions  which  contain  only 
mere  commonplace  matters,  that  the  jurors 
would  be  apt  to  know  about  and  a*ct  upon  in 
the  absence  of  instructions,"  and  the  giving 
or  refusing  of  such  instructions  can  not 
be  reversible  error. — People  v.  Russell,  19 
Cal.  App.   760,  763,  127  Pac.   829. 

343.  Same  —  Same  —  Instruction  as  to 
maxim. — The  giving  of  such  an  fnstruction 
Is  not  cause  for  reversal. — People  v.  Grill, 
151  Cal.   697,  91  Pac.  615. 

344.  "Disregard"  or  "discard" — Used  In- 
stead of  "distrust."— Use  of  the  words  "dis- 
regard" and  "discard"  instead  of  "distrust" 
in  giving  subdivision  3  pf  above  section  as 
an  instruction  to  a  jury  is  not  error. — 
Whltaker  v.  California  Door  Co.,  7  Cal.  App. 
757,  769,   95   Pac.   910. 

345.  Distrust  of  false  witness — As  to 
generally. — It  has  been  repeatedly  held  by 
this  court  that  the  giving  of  an  instruction 
that  "a  witness  wilfully  false  in  a  material 
part  of  his  testimony  is  to  be  distrusted  in 
others/'  involves  a  correct  statement  of  a 
principle  of  the  law  of  evidence  which  it  is 
not  improper  to  declare  to  the  jury,  and  is 
not  ground  for  reversal. — People  v.  Davis, 
14  Cal.  App.  119,  111  Pac.  268. 

346.  Same— Instruction  In  criminal  cause. 

— While  it  may  be  doubted  that  an  instruc- 
tion that  it  is  the  duty  of  the  Jury  to  dis- 
trust a  witness  found  to  have  sworn  falsely  * 
in  a  part  of  his  testimony,  yet,  where  such 
an  instruction  was  included  in  the  court's 
charge,  the  refusal  of  an  instruction  asked 
for  defendant  that  the  witness  is  to  be 
distrusted  is  not  prejudicial  error. — People 
v.  Delucchi,  17  Cal.  App.  102,  118  Pac.  935. 

347.  Same— .Instruction  not  prejudicial  In 
any  cause. — An  instruction  substantially  in 
the  language  of  the  statute  involves  the 
statement  of  a  mere  commonplace,  or  the 
statement  of  a  proposition  which  every 
person  of  common  sense  knows  or  ought  to 
know,  and  could  not  have  prejudiced  the 
defendant  in  the  remotest  degree,  if  given; 
or,  if  refused,  the  refusal  could  not  have 
been  prejudicial. — People  v.  Delucchi,  17  Cal. 
App.   110,  118  Pac.  936. 

348.  Dying  declarations— -Included  within 
rule. — In  prosecution  for  murder,  where 
dying  declarations  have  been  admitted  in 
evidence  and  where  court  has  Instructed 
jury  that  if  they  believe  that  "any  wit- 
ness" whose  testimony  had  been  admitted 
was  false  in  one  part,  then  such  witness 
should  be  distrusted  in  other  parts  of  his 
testimony,  and  that  under  such  circum- 
stances they  might  reject  and  disregard 
his  entire  testimony,  it  is  error  for  court  to 
refuse  to  give  an  instruction  requested  by 
defendant  that  same  rule  applies  to  dying 
declarations;  and  that  if  they  believe  from 
evidence  that   person   making   declarations 


was  wilfully  false  in  material  point,  they 
may  reject  and  disregard  his  entire  dec- 
laration. Person  who  has  made  dying  dec- 
laration which  is  admitted  on  trial  is  not 
witness  on  trial,  and  jury  might  well  un- 
derstand that  instruction  given  as  to  their 
right  to  disregard  testimony  of  any  witness 
referred  solely  to  those  whose  testimony 
had  been  received  under  oath  on  trial, 
especially  where  separate  instruction  was 
given  to  jury  that  such  declarations  are  to 
be  considered  by  them  as  testimony  in  case 
in  language  quoted  in  paragraph  329  of  this 
note.  It  Is  settled  law  that  credibility  or 
weight  which  shall  be  given  to  dying  dec- 
larations is  solely  a  question  for  jury  and 
that  jury  may  apply  same  tests  and  prin- 
ciples in  determining  its  truth  that  they 
apply  in  consideration  of  evidence  of  wit- 
nesses.— People  v.  Thomson,  145  Cal.  717, 
722,   723,  79  Pac.  436. 

349.  False  statements — Credibility  of 
witness— Question  for  trial  court. — Where 
in  an  action  an  issue  is  raised,  among  other 
things,  as  to  the  date  of  the  signature  of 
the  decedent  on  the  back  of  a  photograph, 
and  the  evidence  adduced  by  defendant  as 
to  the  relative  date  of  the  signature  of 
decedent  was  sufficient,  in  the  mind  of  the 
trial  judge,  to  disprove  the  direct  and  posi- 
tive statements  of  two  witnesses  on  behalf 
of  the  plaintiff  who  testified  that  they  saw 
decedent  sign  his  name  under  described  cir- 
cumstances, which  is  exclusively  within 
the  province  of  such  trial  judge  to  deter- 
mine to  what  extent  the  falsity  of  this 
part  of  the  testimony  of  the  two  witnesses 
affected  the  credibility  of  the  other  state- 
ments of  such  witnesses  concerning  con- 
temporaneous occurrence  under  the  provi- 
sions of  subdivision  2  of  the  above  section. 
—Holland  v.  Porterfleld,  183  Cal.  466,  191 
Pac.  913,  applying  the  doctrine  in  Robin- 
son v.  Robinson,  169  Cal.  203.  113  Pac.  165. 

350.  Same — Instruction  to  distrust. — The 

failure  of  the  trial  court  to  instruct  the 
Jury  that  a  witness  false  in  one  part  of 
his  testimony,  is  to  be  distrusted  in  other 
parts  of  his  testimony,  is  not  error  where 
the  Instruction  is  not  requested. — Mauchle 
v.  Panama-Pacific  International  Exposition 
Co.,   37   Cal.   App.  715,  720,   174   Pac.   400. 

351.  An  instruction  that  "if  any  witness 
examined  before  you  has  wilfully  sworn 
falsely  in  this  case  to  any  material  matter 
it  is  your  duty  to  distrust  his  entire  evi- 
dence," Is  improper. — People  v.  Vertrees, 
169    Cal.    404,    146    Pac.    890. 

352.  The  giving  or  refusing  to  give  this 
instruction,    unless    injury    is    shown,    does 
not  constitute  prejudicial  error. — Poor  v.  W. 
P.   Fuller  A  Co.,  30  Cal.  App.   650,   159  Pac 
233. 

353.  Sow*— Same— Error, — In  the  trial  of 
a  charge  of  murder,  the  right  of  the  de- 
fendant to  a  fair  and  Impartial  trial  is 
not  prejudiced  by  the  modification  of  an 
instruction,  offered  by  him,  declaring  that 
a   witness   false   in  a   material   part   of  his 
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testimony  "is  to  be"  distrusted  in  others, 
and  that  where  the  Jury  was  satisfied  that 
a  witness  had  so  sworn  falsely  they  "must" 
treat  all  of  his  or  her  testimony  with  sus- 
picion so  as  to  make  the  instruction  read 
that  a  witness  wilfully  false  in  his  or  her 
testimony  "may  be"  distrusted  in  others 
and  that  the  jury  "might"  treat  all  of  his 
or  her  testimony  with  distrust  and  sus- 
picion under  such  circumstances,  under  the 
provisions  of  subdivision  3  of  the  above  sec- 
tion, such  instruction  relating:  to  common- 
place matters  which  the  Jury  would  be  apt 
to  know  and  act  upon  In  the  absence  of  any 
Instruction. — People  v.  Herrera,  32  Cal.  App. 
610,  163  Pac.  879,  following  the  doctrine  in 
People  v.  Hower,  151  Cal.  638,  91  Pac.  507; 
People  v.  Russell,  19  Cal.  App.  750,  127  Pac. 
829;  Poor  v.  W.  P.  Fuller  &  Co.,  30  Cal.  App. 
650,    159    Pac.    233-. 

3M.  Instruction  In  word*  of  statute— 
Sufficient. — While  requested  instruction  on 
subject  of  false  witnesses  may  be  proper 
and  should  be  given,  nevertheless  refusal 
to  give  such  instruction,  can  not  be  held  to 
be  error  where  court  instructed  Jury  upon 
subject  in  language  of  statute. — O'Rourke 
v.  Vennekohl,   104  Cal.  254-256,  37  Pac.  930. 

See  par.  361,  this  note. 

356.  It  is  sufficient  for  court  to  instruct 
Jury  in  language  of  statute  in  regard  to 
false  testimony.  Court  is  not  required  to 
instruct  jury  as  to  materiality  of  particular 
circumstances  testified  to  by  any  certain 
witness. — People  v.  Demousset,  71  Cal.  611, 
614,    12    Pac.    788. 


360.  Defendant  requested  court  to  charge 
that  "If  Jury  believe  any  witness  has  aworn 
falsely  with  respect  to  any  one  material 
fact,  they  are  at  liberty  to  discard  and  en- 
tirely disregard  whole  testimony  of  such 
witness."  Instead  of  giving  instruction  pre- 
cisely as  requested,  court  modified  it  by 
adding  qualifying  word  "wilfully"  before 
word  "sworn"  and  then  submitted  instruc- 
tion as  changed  to  jury.  Instruction  as 
requested  was  designed  to  Inform  jury  that 
It  was  their  province  to  reject  entire  testi- 
mony of  any  witness  who  had  deposed  to 
any  material  fact  falsely,  though  without 
any  intention  of  so  doing.  A  charge  to 
unlimited  is  not  authorised  by  rules  of  lav. 
and  It  would  be  committing  to  Jury  exercise 
of  discretion  that  might  subvert  ends  of 
Just  investigation.  As  general  rule  jury 
can  not  be  said  to  have  right  of  their 
mere  caprice,  under  guise  of  legal  discre- 
tion, to  disregard  entire  testimony  of  wit- 
ness because  he  may  have  made  an  inno- 
cent mistake  as  to  particular  fact.  Whether 
they  have  or  not  must  depend  upon  circum- 
stances and  extent  of  mistake,  and  upon  it* 
relation  and  connection  with  balance  of  tes- 
timony against  which  imputation  of  false- 
hood can  not  be  justly  made.  Jurors  are 
bound  to  exercise  their  judgment  with 
same  conscientious  care  and  circumspection 
that  Just  judge  would  do.  An  uninten- 
tional mistake  respecting  material  fact  may 
and  usually  does,  affect  general  credit  of 
witness  to  greater  or  less  degree;  but  it 
is  often  case  under  such  circumstances 
that  no  sufficient  cause  exists  for  disregard- 
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meat. — Where  an  Instruction  Is  given  as 
requested  on  subject  of  credibility  of  wit- 
ness false  in  one  part  of  his  testimony, 
It  Is  not  error  for  court  to  add  remarks  by 
way  of  explanation  of  instruction  when 
there  is  nothing  in  such  remarks  contrary 
to  law  or  prejudicial  to  defendant. — People 
v.  Sternberg,  127  Cal.  510,  614,  59  Pac.  942. 
See  pars.  4,  5,  16-18,  this  note. 

857.     Same— Same— Great  caution  may  be 

urged. — Addition  of  words  "and  his  testi- 
mony is  not  to  be  accepted  and  acted  upon 
without  great  caution"  to  an  instruction 
otherwise  following  wording  of  subdivi- 
sion 8,  is  not  erroneous. — People  v.  Rlghetti, 
66  Cal.  184,  185,  4  Pac.  1068.  1185. 

358.  It  is  duty  of  the  Jury  "to  scan 
closely"  all  evidence  placed  before  them, 
and  it  is  not,  therefore,  error  for  court 
In  charging  jury  to  instruct  them  that  If 
witness  has  sworn  falsely  as  to  any  mate- 
rial matter,  "then  it  is  your  duty  to  scan 
closely  and  distrust  entire  evidence  of  such 
witness." — People  v.  Harlan,  1S8  Cal.  16,  28, 
65  Pac.  9. 

350.  Same  —  Same— "Wilfully*  false. — If 
Judge  in  instructing  jury  pursuant  to  sub- 
division 3  inserts  word  "wilfully"  before 
word  "false,"  he  does  not  thereby  change 
effect  of  instruction. — People  v.  Sprague,  53 
Cal.  491,  494;  People  v.  Luchetti,  119  Cal. 
501,    507,    51    Pac.    707. 


matters. — People  v.  Strong,  30  Cal.  151.  15*. 
157. 

361.  Instruction  which  follows  wordinc 
of  subdivision  3  is  sufficient.  It  need  not 
read  "wilfully  false." — People  v.  Righetti 
66  Cal.  184,  185,  4  Pac.  1063.  1186;  People 
v.   Treadwell.   69   Cal.   226,   238.   10   Pac  502. 

See  pars.  354  et  seq.,  this  note. 

302.     Same— Substantial  compliance  «■•- 

dent. — If  court  has  substantially  given  to 
jury  proposition  of  law  stated  in  subdivi- 
sion 3,  it  is  not  bound  to  repeat  its  instruc- 
tion in  words  of  statute  upon  request  of 
party. — People  v.  McCoy,  71  Cal.  395,  397. 
12   Pac.   272. 

863.  Same  —  Substitution  of  word  "dis- 
credited" la  place  of  "distrusted"  is  Imma- 
terial, as  both  have  substantially  same 
meaning.  By  Instructing  jury  that  it  is 
their  duty  to  discredit  witness  who  has 
wilfully  testified  falsely  to  any  material 
fact,  they  are  not  told  that  it  is  their  dutr 
to  discard  his  evidence. — People  v.  Clark, 
84   Cal.   573,   682,   583,   24   Pac.  313. 


364.    Jury  "must"  distrust  false  witse**. 

— Code  say 8  that  witness  false  In  one  par- 
ticular of  his  testimony  "Is  to  be"  dis- 
trusted. This  means  "must  be."  It  is  erro- 
neous for  judge  to  insert,  In  lieu  of  words 
"Is  to  be,"  words  "may  be."  Distrust  which 
is  cast  upon  witness  wilfully  false  in  ma- 
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terial  part  of  his  testimony  Is  presumption 
of  law  for  court  and  with  which  Jury  has 
nothing:  to  do  except  to  receive  and  act 
upon.  It  is  rebuttable  presumption,  to  be 
overcome  by  facts  and  circumstances  of 
which  they  are  sole  judges.  Word  "may" 
inserted  by  court  is  not  synonymous  with 
"is  to"  of  code;  it  imports  to  Jury  that 
they  might  or  might  not,  at  their  option, 
distrust  a  witness  wilfully  false  in  one 
particular  portion  of  his  testimony,  when 
as  a  matter  of  law,  they  must  distrust 
him  and  may  or  may  not,  notwithstanding: 
such  distrust,  believe  him.  Law  presumes 
every  man  accused  of  crime  to  be  innocent 
until  his  guilt  Is  shown.  That  is  presump- 
tion not  to  be  acted  upon  or  rejected  by 
Jury  at  their  will  or  pleasure.  So  witness 
wilfully  false  is  to  be  distrusted  by  Jury, 
and  with  this  distrust  as  factor  in  problem 
they  may,  in  fact  they  are  at  liberty  to, 
believe  or  not  believe  him  in  other  par- 
ticulars.— White  v.  Disher,  67  Cal.  402,  404, 
7  Pac.  826. 

365.  In  criminal  case  court  instead  of 
following  language  of  subdivision  3  in- 
structed jury  as  follows:  "A  witness  proved 
to  be  wilfully  false  in  one  part  of  his  testi- 
mony may  be  distrusted  in  other  parts  of 
it."  The  supreme  court  refused  to  reverse 
case  because  of  this  departure  from  lan- 
guage of  code,  but  criticized  it  and  rec- 
ommended that  trial  court  be  careful  to 
follow  the  statutory  language. — People  v. 
Paulsell,  115  Cal.  6,  13,  46  Pac.  734. 

866).     Material    testimony— Wilfully    false. 

—Where  on  an  appeal  it  is  considered  that 
two  witnesses  testified  to  a  fact  that  was 
not  true,  if  this  testimony  was  wilfully 
false  and  material,  or  if  the  trial  court 
was  justified  in  arriving  at  the  conclusion 
that  it  was  wilfully  false  the  entire  testi- 
mony of  these  witnesses  might  have  been 
entirely  disregarded  by  the  trial  court  under 
the  provisions  of  subdivision  3  of  the  above 
section. — Estate  of  Friedman,  178  Cal.  27, 
172  Pac.  140. 

367.  Mistaken  witness — Word  "false*  la 
not  equivalent  of  "mistake." — People  v. 
Sprague,  53  Cal.  491,  494. 

See   par.   291,   this   note. 

368.  Particular  witnesses— Should  not  be 
singled  oat. — Proposition  of  law  laying 
down  rule  of  evidence  that  witness  who 
swears  falsely  in  regard  to  any  material 
fact  should  be  distrusted  as  to  other  facta 
testified  to  should  be  given  in  general  terms 
and  not  stated  as  being  applicable  to  one 
certain  witness  or  class  of  witnesses,  or 
the  witnesses  of  one  party.  An  instruction 
directed  to  testimony  of  party  or  his  wit- 
nesses would  tend  to  convey  to  jury  Im- 
pression that  that  particular  witness  or 
witnesses     was     disbelieved     by     Judge. — 

Thomas  v.  Gates,  126  Cal.  1,  8,  4.  58  Pac. 

315;  People  V.  Arlington,  131  Cal.  231,  284, 
63  Pac.  347. 

369.  It  Is  not  erroneous  for  court,  where 
instruction  asked  In  relation  to  false  testi- 


mony Is  directed  to  testimony  of  certain 
witness  named  therein,  to  strike  out  name 
of  witness  and  insert  in  lieu  thereof  words 
"any  witness."  Reference  by  court  to  par- 
ticular witness  is  dangerous;  it  tends  to 
lead  jury  to  believe  that  court  is  suspicious 
of  witness  named.  Whether  such  an  in- 
struction would  be  in  contravention  of  sec- 
tion 19  of  article  VI  of  the  state  constitution 
was  not  decided. — People  v.  Paterson,  124 
Cal.  102,  104,  56  Pac.  882. 
See   pars.   205-209,   this   note. 

370.  Rale  restricted  to  testimony  on  ma- 
terial matters. — Defendant  proposed  fol- 
lowing instruction:  "If  any  witness  exam- 
ined before  you  has  wilfully  sworn  falsely 
as  to  any  material  matter,  it  is  your  duty 
to  distrust  his  entire  evidence."  This  in- 
struction was  modified  by  court  and  thus 
given:  "A  witness  who  has  wilfully  sworn 
falsely  in  one  part  of  his  testimony  is  to 
be  distrusted  in  others."  In  regard  thereto 
supreme  court  said:  "As  given  instruction 
closely  approximates  language  of  subdivi- 
sion 3  of  above  section.  The  subdivision 
is  but  brief  paraphrase  of  terse  maxim 
'Falsus  in  uno,  falsus  In  omnibus.'  The 
code  provision,  like  Latin  maxim,  is  not  a 
complete  exposition  of  law.  Well  under- 
stood by  Jurists,  it  would  be  misleading  to 
non-professional  mind.  It  requires  con- 
struction and  amplification.  This  it  has 
received.  The  proposed  instruction  is  an 
accurate  exposition  of  its  meaning  and 
should  have  been  given.  The  charge  de- 
livered by  court  omits  very  important  ele- 
ment that  wilfully  false  testimony  must 
be  upon  material  matter. — People  v.  Plyler, 
121  Cal.   160,  168,  63  Pac.  553. 

371.  An  Instruction  worded:  "A  witness 
whose  testimony  is  false  in  one  part  is  to 
be  distrusted  in  other  parts,"  is  framed  sub- 
stantially in  the  language  of  the  statute 
and  has  been  directly  approved  In  People 
v.  Treadwell,  69  Cal.  226,  10  Pac.  602;  Peo- 
ple v.  Ah  Sing,  96  Cal.  666,  30  Pac.  797. 
However,  in  giving  Instructions  to  Jury 
bearing  upon  this  particular  question  of 
law,  courts  would  do  well  to  heed  sugges- 
tions given  out  in  recent  case  of  People  v. 
Plyler,  121  Cal.  160,  53  Pac.  553. — People  v. 
Lon  Yeck,  123  Cal.  246,  247,  55  Pac.   984. 

372.  Following  instruction  was  held  to 
be  proper  under  subdivision  3:  "If  you  are 
satisfied  that  any  witness  has  wilfully  tes- 
tified falsely  in  regard  to  any  one  person 
or  any  one  particular  fact  in  case,  then 
you  are  authorized  to  distrust  his  or  her 
testimony  in  all  particulars;  that  is,  you 
may  reject  it  entirely  if  you  choose  to  do 
so,  or  you  may  reject  it  in  part  and  receive 
it  in  part,  as  you  find  it  contradicted  or 
sustained  by  other  testimony,  as  you  are 
satisfied  of  its  truth  or  falsity."  Objection 
raised  to  above  instruction  was  that  court 
should  have  told  jury  that  they  were  au- 
thorized to  distrust  or  reject  testimony  of 
witness  who  wilfully  swore  falsely  as  to  a 
"material  point"  In  case;  but  court  held 
that  witness  who  has  testified  falsely  as  to 
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"any  one  person  or  any  one  particular  fact 
In  case"  comes  *within  rule. — People  v. 
Flynn,  73  Cal.  511,  615,  15  Pac.  102. 

373.  Instruction:  «'If  you  believe  that  any 
witness  has  sworn  falsely  as  to  any  fact  in 
this  case,  then  you  are  at  liberty  to  entirely 
disregard  testimony  of  such  witness,"  is 
substantially  in  the  language  of  the  code 
and  has  been  approved  in  many  cases. 
Even  if  appellant's  contention  be  true  that 
false  evidence  must  be  as  to  material  mat- 
ters, then  instruction  still  comes  within 
such  rule,  for  it  refers  to  "any  fact"  in 
case. — People  v.  Ah  Sin*,  95  Cal.  654,  666, 
30  Pac.   796. 

374.  Same — To  vcelgrh  evidence  and  de- 
termine whether  It  establishes  the  guilt  or 
Innocence  of  the  defendant  is  the  exclusive 
province  of  Jury,  and  the  defendant  is  en- 
titled to  have  this  issue  submitted  to  the 
jury  upon  legal  and  competent  evidence 
alone  and  upon  proper  instructions  from  the 
court. — People  v.  Wallace,  89  CaL  158,  169, 
26  Pac.   650. 

375.  Testimony  given  In  another  action-— 
Not  within  rule. — Rule  that  witness  false 
in  one  part  of  his  testimony  is  to  be  dis- 
trusted in  other  parts,  does  not  apply  to 
false  testimony  given  in  some  other  action 
or  proceeding:. — Carroll  v.  Sprague,  59  Cal. 
655,  660. 

VIII.    ORAL.  ADMISSIONS— SUBDIVISION  4. 

As  to  oral  admissions,  see  note  62  Am. 
Dec.    185. 

376.  Constitutionality— Subdivision  4  of 
above  section  Is  constitutional. — Power  of 
legislature  to  determine  what  is  or  what  is 
not  competent  evidence  in  civil  or  criminal 
cases,  is  unquestionable.  Law  which  abso- 
lutely disqualified  an  accomplice  or  ex- 
cluded all  evidence  of  oral  admissions  of 
party,  would  be  free  from  any  constitu- 
tional objection,  and  if  this  be  so — if  such 
evidence  could  be  made  absolutely  incom- 
petent— it  seems  clearly  to  follow  that  its 
admission  may  be  made  subject  to  any  rea- 
sonable condition  which  the  legislature  may 
see  fit  to  prescribe.  To  require  court  to 
instruct  Jury  on  all  proper  cases  to  view 
testimony  of  an  accomplice  with  distrust, 
or  evidence  of  oral  admissions  of  party 
with  caution,  is  not  to  charge  jury  as  to 
matters  of  fact,  but  merely  to  state  condi- 
tion upon  which  jury  is  permitted  to  hear 
that  class  of  evidence  (cone,  of  Beatty,  C. 
J.). — People  v.  Buckley,  143  Cal.  375,  393, 
77  Pac.  169;  People  v.  Ruiz,  144  Cal.  251, 
254,  77  Pac.  907. 

See   par.    103,    this   note. 

377.  That  it  would  be  in  violation  of 
provisions  of  state  constitution  for  court 
to  instruct  Jury  that  in  considering  testi- 
mony of  case  they  should  receive  with  cau- 
tion all  evidence  of  oral  admissions  of 
defendant  against  himself,  was  intimated 
by  court,  but  not  Anally  decided,  court  hold- 
ing that  giving  or  refusal  to  give  such 
instruction    was    not   reversible    error,   pro- 


posed instruction  stating  mere  commonplace 
matters  within  general  knowledge  of 
Jurors. — People  v.  Wardrip.  141  CaL  229. 
232,  74  Pac.  744;  People  v.  Ruiz,  144  Cal 
251,  253,  77  Pac.  907. 
See  pars.  120-122,  this  note. 

378.  Cautionary  instruction  given  to  ef- 
fect that  evidence  of  oral  admissions  should 
be  reviewed  with  caution,  is  not  regarded 
as  harmful  or  as  constituting:  proper  ground 
for  reversal.  Instructions  of  this  character 
contain  mere  commonplace  that  an  intelli- 
gent juror  would  be  apt  to  know  about 
and  act  upon  in  absence  of  such  instruction. 
—People  v.  Tibbs.  143  Cal.  100,  103,  76  Pac 
904. 

379.  While  It  is  matter  of  common 
knowledge  that  statement  of  witness  as  to 
verbal  admissions  of  another  are  liable  to 
be  erroneous,  and  for  that  reason  should  be 
received  with  caution,  yet  such  conclusion 
is  only  an  inference  of  fact  which  must  be 
made  by  jury  and  is  not  presumption  or  con- 
clusion of  law  to  be  declared  by  court.  Tbe 
reasons  which  are  to  be  urged  in  favor 
of  receiving  such  statements  with  caution 
are  based  upon  human  experience  and  vary 
in  strength  and  conclusiveness  with  facts 
and  circumstances  of  each  case,  and  their 
sufficiency  in  any  particular  case  is  an 
inference  which  reason  of  Jury  makes  from 
those  facts  and  circumstances;  but  there 
is  no  rule  of  law  which  directs  jury  to  in- 
variably make  such  an  inference  from  mere 
fact  that  proof  of  admission  is  by  oral 
testimony.  That  deduction  called  presump- 
tion, which  law  expressly  directs  to  be 
made  from  particular  facts,  is  uniform  and 
not  dependent  upon  varying:  conditions  and  , 
circumstances  of  individual  cases.  To  weigh 
evidence  and  find  facts  in  any  case  is  prov- 
ince of  Jury,  and  that  province  is  invaded 
by  court  whenever  it  instructs  them  that 
any  particular  evidence  which  has  been  laid 
before  them  is  or  is  not  entitled  to  re- 
ceive any  weight  or  any  consideration  from 
them. — Kauffman  v.  Maler,  94  Cal.  269,  2SS. 
18  L.  R.  A.  124,  29  Pac.  481;  People  v.  Veren- 
eseneckockockhoff,  129  Cal.  497,  503,  58  Pac 
156,   62  Pac.   111. 

380.  Doty  of  court  to  instruct— Waen  re- 
quested.— Defendant's  proposed  instruction 
as  to  reception  by  jury  of  evidence  of  extra- 
judicial admissions  or  confessions,  being 
unobjectionable  in  law,  it  is  error  to  refuse 
giving. — People  v.  Sanders,  114  CaL  216,  237, 
46  Pac.   153. 

381.  Erroneous  instruction— In  general.— 

Following  requested  instruction  as  to  oral 
admissions  was  held  to  be  erroneous,  as 
going  beyond  provision  of  code  and  in- 
structing upon  matters  of  fact:  "With 
respect  to  all  verbal  admissions,  it  may  be 
observed  that  they  ought  to  be  received 
with  great  caution.  Evidence,  consisting 
as  it  does,  in  mere  repetition  of  oral  state- 
ments, is  subject  to  much  imperfection  and 
mistake,  party  himself  either  being  misin- 
formed or  not  having  clearly  expressed  J>i.» 
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own  meaning:,  or  witness  having  misunder- 
stood him.  It  frequently  happens,  also,  that 
witness,  by  unintentionally  altering:  few  of 
expressions  really  used,  gives  an  effect  to 
statement  completely  at  variance  with  what 
party  actually  did  say." — People  ▼.  Buck- 
ley, 143  Cal.  375,   391,  77  Pac.   169. 


Same— Not  ground  for  reversal,  un- 
less prejudicial. — Following*  Instruction  re- 
garding oral  admissions  was  held  not  to  be 
so  erroneous  as  to  require  a  reversal:  "Court 
instructs  jury  that,  although  parol  proof  of 
verbal  admissions  of  party  to  suit  when  it 
appears  that  admissions  were  understand- 
lngly  and  deliberately  made  often  affords 
satisfactory  evidence,  yet,  as  general  rule, 
statement  of  witness  as  to  verbal  admis- 
sions of  party  should  be  received  by  jury 
with  caution,  as  that  kind  of  evidence  is 
subject  to  imperfection  and  mistake.  Party 
himself  may  have  been  misunderstood,  or 
may  not  have  clearly  expressed  his  mean- 
ing, or  witness  may  have  misunderstood 
him;  and  It  frequently  happens  that  witness, 
by  unintentionally  altering  few  expressions 
really  used,  gives  effect  to  statements  com- 
pletely at  variance  with  what  party  did  ac- 
tually say.  But  it  is  province  of  jury  to 
weigh  such  evidence  and  give  it  considera- 
tion to  which  it  is  entitled,  in  view  of  all 
other  evidence  in  case."  Appellants  were 
"parties  to  suit,"  against  whom  there  was 
evidence  of  "verbal  admissions,"  and  effect 
of  instruction  was  to  give  them  aid  of  court 
in  their  effort  to  break  down  that  evidence 
or  lessen  its  weight.  Preliminary  state- 
ments in  instruction,  that  when  it  appears 
that  admissions  were  "understanding^  and 
deliberately  made"  they  "often  afford  sat- 
isfactory evidence,"  does  not  at  all  change 
effect  of  language;  indeed,  it  rather  in- 
creases force  of  language  which  follows. — 
Baker  v.  Borello,  136  Cal.  160,  166,  167,  68 
Pac.  591. 

383.  Certain  oral  admissions  of  defend- 
and  made  to  officers  soon  after  his  arrest 
had  been  placed  in  evidence  through  testi- 
mony of  officers.  Following  Instruction 
was  given  by  court  and  complained  of  by 
defendant:  "You  are  instructed  that  evi- 
dence of  certain  witnesses  as  to  oral  ad- 
missions or  statements  of  defendant  alleged 
to  have  been  made  to  them  should  be  re- 
ceived with  great  caution,  viewed  with  scru- 
tiny, and  that  in  considering  such  testimony 
you  should  take  into  consideration  sur- 
rounding circumstances  and  surroundings  of 
defendant,  and  probability  or  improbabil- 
ity of  his  having  made  such  statements." 
This  instruction,  if  conceded  to  be  erro- 
neous, is  favorable  to  defendant  and  not 
ground  for  reversal. — People  v.  Hill,  1  Cal. 
App.   414,   417.   82   Pac.   398. 

384.  Evidence  of  oral  admissions  of 
party— Mast  be  received  with  cautions- 
Humphrey  v.  Pope,  1  Cal.  App.  374,  879,  82 
Pac.   223. 

880.  Same— Admissions  are  generally  re- 
garded as  weak  evidence  for  proof  of  fact, 
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and  are  never  conclusive  of  fact  stated  or 
of  inference  to  be  drawn  therefrom;  and 
our  statute  requires  Jury  to  be  instructed 
upon  all  proper  occasions  "that  evidence 
of  oral  admissions  of  party  ought  to  be 
viewed  with  caution." — Smith  v.  Whittler,  95 
Cal.   279,   297,   30  Pac.   629. 

386.  Same— Instructions  as  to. — In  prose- 
cution for  homicide  various  witnesses  dif- 
fered materially  as  to  what  the  defendant 
said  the  day  after  the  homicide  and  at 
the  coroner's  Inquest  concerning  certain 
features  of  the  case.  In  view  of  this  the 
defendant  requested  the  following  instruc- 
tions, "You  are  hereby  Instructed  that  It  la 
the  law  that  verbal  statements  or  as  they 
are  sometimes  called,  'extrajudicial  state, 
meats/  1.  e.,  statements  made  by  the  defend- 
ant out  of  court,  are  to  be  received  by  the 
Jury  with  caution  and  you  have  a  right  to 
consider  that  there  is  danger  of  mistakes 
from  misapprehension  of  the  witnesses,  the 
misuse  of  the  words,  the  failure  of  the  party 
to  express  his  own  meaning,  the  infirmity 
of  memory  on  the  part  of  the  witness  at- 
tempting to  relate  all  of  the  conversa- 
tion, and  this  rule  applies  only  when  a 
part  of  the  defendant's  declarations  at 
the  time  are  written  down  or  remembered 
and  proven,"  the  court  gave  only  por- 
tion in  black  face,  and  while  the  whole 
instruction  might  have  been  refused  as 
argumentative  and  an  invasion  of  the 
province  of  the  Jury,  as  given  it  charged 
the  jury  to  view  with  caution,  not  the  evi- 
dence of  the  statements,  but  the  statements 
themselves,  thereby  discrediting  the  de- 
fendant in  the  eyes  of  the  jury,  and  was 
prejudicial  to  him. — People  v.  Muhly,  11 
Cal.   App.    129,   137,    104    Pac.   466. 

See  par.  8,  this  note. 

387.  Instructions — Directed  to  evidence 
of  particular  witness,  erroneous.— Defend- 
ant is  not  entitled  to  an  instruction  di- 
rected to  evidence  of  particular  witness  and 
naming  him,  where  general  Instruction  has 
been  given  covering  point  sought,  that  evi- 
dence of  oral  admissions  ought  to  be  viewed 
with  caution.— People  v.  Rodley,  131  Cal. 
240.    258,    63    Pac.    351. 

See  pars.  205-209.  this  note. 

388.  Same— Should  foUow  code  language. 

—If  any   instruction   is  given   upon  subject 
of  oral  admissions,  it  should  be  confined  as 
nearly  as  possible   to  language  of  subdivi- 
sion 4  of  above  section.— People  v.   Rodley 
131  Cal.   240.   258,   63  Pac.   351. 

38».  Same — Same — "Caution"  and  "dis- 
trust," not  equivalent.— The  trial  court 
refused  to  give  following  instructions  pro- 
posed by  defendant:  "The  Jury  is  instructed 
that  it  Is  their  duty  to  view  with  distrust 
evidence  of  oral  admission  of  defendant." 
The  supreme  court  held  this  ruling  proper 
as  distinction  between  caution  and  distrust 
Is  broad  enough  to  justify  court's  refusal 
To  view  with  caution  does  not  necessarily 
demand  distrust.— People  v.  Sternberg  ill 
Cal.    11.    13.    14,    43    Pac.    201. 
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800.  Same— Same— -"Great*'  caution  not 
required. — When  Instruction  requested  by 
defendant  stated  that  verbal  admission  of 
party  should  be  received  with  great  cau- 
tion, court  struck  out  the  word  "great." 
This  was  not  error,  as  instruction  as  thus 
modified  stated  fully  as  much  as  defend- 
ant was  entitled  to  have  given. — People  v. 
Van  Horn,  119  Cal.  323,  332,  51  Pac.  538; 
People  v.  Moran,  144  Cal.  48,  63,  77  Pac.  777. 

891*  Same  —  Same  —  Reasons  for  rale 
ahould  not  be  atated. — Statute  does  not  say 
that  jury  are  to  be  instructed  that  evidence 
of  verbal  admissions  Is  to  be  received  with 
great  caution,  but  only  with  caution,  nor 
does  It  authorize  court  to  enter  into  any 
argument  or  disquisition  as  to  reasons  why 
this  caution  should  be  exercised  (Beatty,  C. 
J.,  and  Henshaw,  J.,  the  other  Judges  dis- 
senting and  adhering  to  opinion  expressed 
In  People  v.  Wardrlp,  141  Cal.  229,  74  Pac. 
744).— People  v.  Moran,  144  Cal.  48,  63,  77 
Pac    777. 

392.  Trial  court  instructed  jury  as  fol- 
lows: "A  man's  declaration  or  voluntary 
confession  is  always  admitted  in  evidence' 
against  him  when  not  made  under  the 
influence  of  threats,  intimidations,  promises, 
or  inducements;  for  the  law  presumes  that 
a  man  will  not  say  anything  untrue  against 
himself  or  his  own  interests.  But  the  evi- 
dence of  oral  admissions  of  a  party  ought 
to  be  viewed  with  caution."  This  was  held 
sufficient  without  adding  requested  instruc- 
tion giving  reasons  for  the  rule. — People  v. 
Ramirez,   56   Cal.   533,   636,   637. 

308.  Occasions  when  instruction  inappro- 
priate.— There  are  occasions  when  oral 
admissions  of  party  have  been  given  as 
evidence  when  it  is  not  proper  for  court 
to  instruct  jury  that  such  evidence  ought 
to  be  viewed  with  caution,  as  where  in  an 
action  against  estate  of  deceased  person, 
plaintiff's  testimony  depended  entirely  upon 
oral  testimony  as  to  transactions  with  de- 
ceased, and  his  whole  case  rested  upon  un- 
supported testimony  of  single  witness  as  to 
conversation  between  deceased  and  him- 
self when  they  were  alone,  and  that  testi- 
mony was  of  such  nature  as  to  make  direct 
contradiction  absolutely  impossible,  no  doc- 
uments of  any  kind  being  produced  to 
substantiate  it,  and  there  being  no  corrobo- 
ration by  any  independent  fact.  Under  such 
circumstances  only  kind  of  evidence  which 
defendant  could  possibly  obtain  was  that 
of  the  admissions  made  by  plaintiff;  and  in 
such  case  this  character  of  testimony  was 
of  at  least  as  high  a  character  -  as  that 
produced  by  plaintiff.  In  such  case  it  would 
clearly  not  be  proper  occasion  for  the  court 
to  give  to  the  Jury  an  instruction  in  dis- 
paragement of  the  testimony  by  which  alone 
defendant  could  meet  testimony  educed  by 
plaintiff. — Mattingly  v.  Pennie,  105  Cal.  514, 
523,  45  Am.  St.  Rep.  87,  39  Pac.  200. 

804.  Special  administrator  —  Accounting? 
of— Debt    dne    from    to    estate — Evidence. — 

The  uncorroborated  testimony  by  a  special 


administrator  of  an  oral  agreement  of  set- 
tlement with  the  decedent.  If  admissible  at 
all,  Is  in  the  nature  of  the  weakest  and 
most  unsatisfactory  evidence  and  should  be 
received 'With  the  utmost  caution,  in  viev 
of  the  provisions  of  subdivision  4  of  the 
above  section. — Estate  of  Emerson,  175  Cal 
724,    167    Pac    149. 


395.  Testimony  of  aeeemj 
tlona— Error  not  prejudicial. — In  a  prosecu- 
tion for  the  commission  of  the  infamous 
crime  against  nature,  under  the  provisions 
of  subdivision  4  of  the  above  section,  it  is 
error  for  the  court  to  refuse  to  instruct 
the  jury  that  the  testimony  of  an  accom- 
plice is  to  be  viewed  with  distrust,  but 
such  error  is  not  prejudicial  where  the  court 
instructs  the  jury  that  they  could  not  con- 
vict the  defendant  upon  the  uncorroborated 
testimony  of  an  accomplice,  and  the  evi- 
dence of  the  defendant's  guilt  was  quite 
convincing. — People  v.  Funtas.  41  Cal.  App. 
408,  182  Pac.  786.  applying  the  doctrine  in 
People  v.  Bonney,  98  Cal.  278,  33  Pac.  9S; 
People  v.  Sternberg,  111  Cal.  11,  43  Pac  201. 

IX.  TESTIMONY  OF  ACCOMPLICE- 
SUBDIVISION    4. 


As   to   constitutionality   of 

pars.  876-379,  this  note. 


provlaion,  see 


Aa  to  evidence  of  accomplices*  see  notes 
71   Am.   Dec.   671-678;   84   Am.   Rep.    408-411. 

As  to  requirement  of  corroboration  of 
accomplice,  see  Kerr's  Cyc  Pen.  Code,  2d 
ed.,  8  1111  and  note. 

396.  "Distrust" — Includes    "caution."— An 

Instruction  that  "the  evidence  of  an  accom- 
plice is  to  be  viewed  by  Jury  with  caution 
and  distrust"  is  not  rendered  improper  by 
use  of  the  word  "caution,"  which  does  not 
occur  in  provision  of  above  section  relat- 
ing to  testimony  of  accomplices.  If  evi- 
dence is  to  be  viewed  with  distrust,  it  is 
certainly  to  be  received  and  viewed  with 
caution,  while  converse  might  not  be  equally 
true. — People  v.  Sternberg,  111  Cal.  11,  H, 
43    Pac.    201. 

397.  Evidence  of  accomplice— Inatructfos 

aa  to. — When  the  question  of  an  accomplice 
arises  in  the  trial  of  a  case,  the  general  and 
accepted  rule  is  for  the  court  to  instruct 
the  Jury  touching  the  law  of  accomplices, 
and  leave  the  question  whether  the  witness 
be  an  accomplice  for  the  decision  of  the 
Jury,  as  a  matter  of  fact. — People  v.  Coffey, 
161   Cal.   436,   119   Pac.    901. 

398.  The  rule  here  stated  is  the  rule  of 
the  common  law. — People  v.  Con*ey.  161  Cal. 
438,    119    Pac.    901. 

899.  Instruction  Improper— When  accom- 
plice la  defendant**  witness. — The  instruc- 
tion that  "the  testimony  of  an  accomplice 
ought  to  be  viewed  with  distrust,"  is  not 
proper  to  be  given  when  accomplice  Is  de- 
fendant's witness.  In  such  case  it  in  effect 
tells  the  Jury  not  to  believe  testimony  of 
one  of  defendant's  witnesses. — at  least,  to 
discredit  it;  that  is  meaning  of  word  "dis- 
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trust."  This  court  has  no  right  to  do.  Our 
constitution  provides  that  "Judges  shall  not 
charge  Juries  with  respect  to  matters  of 
fact"  (Const,  art.  VI,  8  19).  To  tell  Jury 
what  weight  to  give  or  not  to  give  to  any 
particular  evidence  is  to  express  an  opinion 
upon  matter  of  fact. — People  v.  O'Brien,  96 
Cal.   171,  180,  181,  81  Pac.  45. 

440.  Same— When  an  accomplice  witness 
against  defendant* — Instruction  that  evi- 
dence of  an  accomplice  ought  to  he  viewed 
with  distrust  is  proper  and  should  he  given 
where  evidence  of  accomplice  is  before  Jury; 
and  refusal  to  give  such  instruction  is 
prejudicial  error,  sufficient  to  require  re- 
versal of  Judgment  against  defendant. — 
People  v.  Sternberg,  111  Cal.  11,  14,  16,  43 
Pac.  201. 

401.  When  crime  with  which  accused  Is 
charged  can  be  established  only  by  means 
of  testimony  of  an  accomplice,  it  is  a 
"proper  occasion"  for  court,  in  discharge  of 
its  duty,  to  protect  accused,  to  call  attention 
of  Jury  to  well-known  fact  "that  the  testi- 
mony of  an  accomplice  ought  to  be  viewed 
with  distrust."  Upon  such  an  occasion  the 
instruction  is  not  charge  with  respect  to 
matters  of  fact,  which  by  article  VI,  section 
19,  of  constitution,  court  is  forbidden  to 
give.  It  is  only  when  accomplice  has  been 
called  as  witness  on  behalf  of  defendant 
that  this  instruction  is  improper. — People  v. 
Bonney,  98  Cal.  278-280,  33  Pac.  98. 

402.  Provision  applicable  to  perjury 
case. — Credit  and  weight  of  accomplice's 
testimony  Is  question  for  Jury  in  trial  for 
perjury,  as  in  other  cases,  except  that  there 
is  positive  rule  of  law  that  direct  evidence 
of  one  witness  must  always  be  corroborated 
in  perjury  cases  to  warrant  conviction 
(81968,  ante). — People  v.  Rodley,  131  Cal. 
240,   257,   63   Pac.   351. 

403.  Written  request  for  Inatractlon— 
L'nnecessary. — During  argument  before  Jury 
counsel  for  defendant  orally  requested  court 
when  it  came  to  charging  Jury  to  instruct 
them  that:  "The  evidence  of  an  accomplice 
Is  to  be  viewed  with  distrust";  and  again 
before  court  had  finished  its  instructions  to 
jury,  counsel  repeated  request.  The  court 
refused  to  give  said  instructions  on  ground 
that  counsel  had  not  handed  up  to  court 
before  argument  the  charge  in  writing,  as 
required  by  rules  of  court.  This  was  as- 
signed as  error.  The  supreme  court  held: 
"The  rule  of  court  that  Instructions  re- 
quested by  a  party  must  be  given  to  court 
in  writing  before  argument  begins,  is  emi- 
nently proper.  ItB  object  is  to  give  court 
an  opportunity  to  determine  correctness  and 
propriety  of  instruction  and  thus  prevent 
errors  and  promote  justice;  but  when  strict 
observance  of  rule  would  operate  to  defeat 
or  impede  justice,  it  is  always  within  power 
of  court  to  suspend  the  rule,  and  it  is  its 
duty  to  do  so.  The  request  here  made  did 
not  come  within  reason  or  spirit  of  rule 
and  should  have  been  granted.  It  is  in 
language      of      code      and      occasion      was 
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proper.— People  ▼.  Silva,   121   Cal.   668,   670, 
54  Pac.  146. 

X.    PREPONDERANCE  OF  EVIDENCE- 
SUBDIVISION    5. 

As  to  burden  of  proof,  see,  ante,   ft  ft  1981, 
1982  and  notes. 

As    to    degree    of    certainty    required    to 
establish  facta,  see,  ante,  ft  1826  and  note. 

As  to  degrees  of  evidence,  see,  ante,  ft  1828 
and  note. 

As     to     conclusive     evidence,     see,     ante, 
99  1837,   1908,  1962,   1978  and   notes. 

As    to    prima    facie    evidence,    see,    ante, 
ft  1833. 

As    to    satisfactory    evidence,    see,    ante, 
9  1835  and  note. 

As  to  sufficient  evidence,  see,  ante,  ft  1844 
and   note. 

404.     Civil  Issues— Determined  on  prepon- 
derance of  evidence. — Where  fact  to  be  de- 
termined   by   Jury   is   whether   bill    of   sale 
represented   absolute  sale  or  was  executed 
as   security,   following   instruction   Is   erro- 
neous: "Plaintiffs  admit  execution  of  bill  of 
sale   of   wheat   set   out   in    defendant's   an- 
swer, which  purports  on  its  face  to  be  an 
absolute    sale    of    wheat   therein    described, 
and   you   should   And   it   to   be   an   absolute 
sale  of  wheat,  unless  it  has  been  made  to 
appear  by  preponderance  of  testimony  that 
it    was    given    as    security    and    that    both 
parties  so  understood  it."     Such   issue,  like 
all  Issues  in  civil  cases,  is  to  be  determined 
by    Jury    from    preponderance    of    evidence, 
and   last  clause   in   instruction   in   effect   is 
direction  to  Jury  that   whether  bill  of  sale 
was   taken   as  security   was   not   to   be   de- 
termined  upon    preponderance   of  evidence, 
unless  "both  parties  so  understood  it."     By 
this  instruction,  if  Jury  came  to  conclusion 
that  plaintiff  understood  it  to  be  taken  as 
security  and  that  defendant  did  not  so  un- 
derstand it,  they  were  directed  to  And  It  to 
be  an  absolute  sale.     Such  instruction  with- 
drew  from   Jury   full   consideration    of   evi- 
dence   on    issue    upon    which    they    were    to 
pass    and    can    not    be    upheld. — Perkins    v. 
Eckert,  55  Cal.  400.  401. 

As  to  preponderance  of  teatlmony  In  civil 
enses,  see  note  62  Am.  Dec.  187. 

405.  Same  —  Affirmative  defenae. — In  ac- 
tion where  defendant  alleged  special  con- 
tract as  defense,  court  instructed  jury  that  - 
plaintiff  must  make  out  her  case  by  pre- 
ponderance of  evidence,  but  that  burden 
of  proving  that  there  was  such  special  con- 
tract as  alleged  by  defendant  rested  upon 
defendant,  and  unless  she  established  it  by 
preponderance  of  evidence,  her  defense 
founded   upon   such   special   contract   failed 

entirely.      Instruction    was   correct. Cusick 

v.  Boyne,  1  Cal.  App.  648,  647,  82  Pac.  986. 

400.  Same  Contributory  negHjrencc  is 
matter  of  defense  to  be  proved  affirma- 
tively  by   defendant,   and   hence    burden   of 
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proof    is    upon    him. — Schneider    v.    Market 
St.  R.  Co..   134  Cal.  482,  487,  66  Pac.  784. 

Aa    to    proof    of    contributory    negllg-ence, 

see  Kerr'a  Cyc.  Civ.  Code.  2d  ed..  5  484  and 
note. 

407.  Same— Exception,  where  crime  Im- 
puted to  plaintiff. — Provision  of  subdivision 
5  but  affirms  general  rule  at  common  law. 
and  does  not  abrogate  exception  stated  by 
Mr.  Greenleaf  that  "to  support  special  plea 
of  justification  where  crime  is  imputed,  same 
evidence  must  be  adduced  as  would  be 
necessary  to  convict  plaintiff  upon  an  in- 
dictment for  crime  Imputed  to  him;  and  it 
is  conceived  that  he  would  be  entitled  to 
benefit  of  any  reasonable  doubts  of  his 
guilt  in  minds  of  jury  in  same  manner  as  in 
•criminal  trial."  Defendant  In  suit  for  dam- 
ages for  slander,  in  order  to  make  good  his 
■defense,  is  required  to  prove  plaintiff  guilty 
of  crimes  imputed  to  him  by  slanderous 
words,  by  testimony  sufficient  to  convict 
plaintiff  on  those  charges  on  criminal  trial. 
— Merk  v.  Gelzhaeuser,  60  Cal.  631,  633. 

408.  Same— Fraud. — An  instruction  which 
conveys  to  minds  of  jurymen  idea  that  they 
are  not  authorized  to  find  fraud  upon  pre- 
ponderance of  evidence  in  civil  case  is  erro- 
neous.— Bullard  v.  His  Creditors,  56  Cal.  600, 
603.     See  Ford  v.  Chambers,  19  Cal.  143,  144. 

409.  If  judge  attempts  to  state  to  jury 
that  it  may  require  more  evidence  to  over- 
throw presumption  that  one  has  not  com- 
mitted an  affirmative  or  positive  and  active 
fraud  than  that  he  has  not  denied  an  honest 
debt,  he  should  do  so,  if  at  all,  In  such  lan- 
guage that  in  calling  attention  of  Jury  to 
such  difference  they  should  not  be  led  to 
belief  that  mere  preponderance  of  evidence 
will  not  Justify  verdict  of  guilty  of  fraud  in 
civil  case. — Bullard  v.  His  Creditors,  66  Cal. 
600,  605. 

410.  Fraud  is  commonly  established  by 
facts  and  circumstances  which  logically  de- 
note its  existence,  rather  than  by  direct 
proof  of  covinous  contrivance — by  circum- 
stances which,  taken  together,  lead  to  in- 
ference of  fraud  rather  than  to  that  of 
honesty. — Hall  v.  Susskind,  120  Cal.  559,  563, 
53    Pac.    46. 

411.  Snme  —  Same  —  Proof  required— In- 
struction aa  to  —  Preponderance  of  evi- 
dence sufficient. — Judicial  expression  con- 
cerning the  necessity  of  clear  and  satis- 
factory proof  of  fraud  must  be  construed 
in  the  light  of  the  fundamental  rule  that 
subdivision  5  of  the  above  section,  a  pre- 
ponderance of  the  evidence  controls  in  a 
civil  case,  and,  therefore,  in  a  case  where 
fraud  is  the  Issue,  the  Jury  is  properly  in- 
structed that  the  case  must  be  decided 
according  to  the  preponderance  of  the  evi- 
dence.— Edmonds  v.  Wilcox,  178  Cal.  222, 
172  Pac.  1101,  following  doctrine  in  De  Kahn 
v.   Chase,   177  Cal.   281,   170   Pac.   608. 

412.  Same  — Trust. — It  is  familiar  rule 
that  it  is  incumbent  upon  him  who  will 
claim  that  trust  exists  in  his  favor  to  estab- 
lish fact  by  clear,  convincing,  and  unambig- 


uous testimony;  that  presumption  that  per- 
son in  whose  name  legal  title  to  land  is 
vested  is  absolute  owner  thereof  is  not  to  be 
overcome  by  surmise  or  conjecture,  or  by 
any  evidence  that  fails  to  afford  satisfactory 
proof  of  fact  to  tribunal  before  which  it  is 
presented. — Plass  v.  Plass,  122  CaL  3,  13. 
54  Pac.  372. 

413.     Conflicting    evidence— Proof   teyeui 
preponderance— Erroneous     Inntmctiom. — In 

an  action  to  recover  damages  for  injuries 
sustained  In  a  collision  between  an  auto- 
mobile and  defendant's  train,  where  tte 
evidence  is  conflicting,  an  instruction  re- 
quiring proof  "beyond  the  preponderance  of 
the  evidence,"  does  not  correctly  state  the 
rule  of  the  law  of  evidence  as  laid  down  in 
subdivision  6  of  the  above  section,  which  is. 
in  civil  cases,  that  where  the  evidence 
Is  contradictory,  the  decision  must  be  made 
according  to  the  preponderance  of  the  evi- 
dence, and  the  instruction  is  for  that  reasoa 
erroneous. — Ellis  v.  Central  California  Trac- 
tion Co.,  37  Cal.  App.  390,  174  Pac.  407. 


414.     Construction  of  •ectioi 

6. — By  a  "preponderance  of  evidence"  ii 
meant  such  evidence  as,  when  weighed  with 
that  opposed  to  it,  has  more  convincing 
force,  and  from  which  it  results  that  the 
greater  probability  is  in  favor  of  the  party 
upon  whom  the  burden  rests. — People  v. 
Miller,  171  Cal.  649,  154  Pac.  468. 


415.  Effect  of  presumption  on  feu-den  el 
proof. — Instruction     reading:     "Burden    to 
prove  lack  of  care  and  to  prove  negligence, 
which    is    the   same   thing,    is    on    plaintiffs 
throughout    this    case,"    and    "unless    they, 
plaintiffs,   have  shown   that   boiler    and  ap- 
paratus which  was  used  by  defendant  were 
improper  appliances  to  be  used,  or  that  they 
were   maintained  or   used  by  defendant  in 
careless    or    negligent    manner,    and    unless 
they  have  so  shown  to  your  satisfaction  and 
by  preponderance  of  evidence,  you   are  in- 
structed that  you  must  find  for  defendant," 
are   not   in   conflict  with   an    instruction  to 
effect  that  happening  of  accident  was  prims 
facie    evidence    of    negligence.      Contention 
that  such  a  conflict  exists  is  founded  upon 
failure  to  perceive  effect  of  presumption  as 
evidence.     Negligence  could   have  been  es- 
tablished    by    direct    proof    of    some    act, 
which,   in   Its   nature,   was   negligent,   or  it 
could  have  been  established,  as  it  was  estab- 
lished, prima  facie,  by  mere  proof  of  happen- 
ing   of    accident,    and    circumstances    sur- 
rounding   it,    from    which    presumption    of 
negligence     arose.      This     presumption    is, 
itself,    evidence    In    case,    and    it    does   not 
change  rule   as   to   burden   of   proof.     It  is 
merely  evidence  by  which  plaintiffs  under- 
took   to    establish    that    which    thev    were 
bound    to    prove.     It   still   remains   tne  law 
that,   upon   whole  evidence,   plaintiffs  must 
have    preponderance    of   proof    in    order  to 
succeed. — Kahn     v.     Triest-Rosenberg    Cap 
Co.,   139  Cal.   340,  344,  345,   73   Pac.  164. 

416.  Erroneous  Instruction   Immnterinl.— 

An   instruction   that   "if   the   weight  of  all 
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the  evidence  in  the  case  tending  to  prove 
the  fact  is  of  greater  weight  than  all  the 
evidence  tending  to  disprove  the  fact,  then 
the  fact  is  said  to  be  proved  by  a  pre- 
ponderance of  evidence,"  is  erroneous,  but 
if  the  jury  is  otherwise  properly  and  fully 
instructed  as  to  what  constitutes  prepon- 
derance, the  error  will  not  be  deemed  suffi- 
cient to  justify  a  new  trial. — Ergo  v.  Merced 
Falls  Gas  &  Electric  Co.,  161  Cal.  339,  119 
Pac.  101. 

417.  Instruction  In  the  conjunctive  form 
—When  distinct  laauea  presented* — Three 
issues, — mental  unsoundness,  undue  influ- 
ence, and  fraud, — were  separately  submitted 
to  jury  at  request  of  appellants  in  pro- 
ceeding upon  contest  of  probate  of  will, 
and  no  other  issue  was  requested  to  be  or 
was  so  submitted.  Court  instructed  jury 
that  burden  of  proving  by  preponderance 
of  evidence  that  deceased  was  not  of  sound 
mind  "and"  that  proposed  will  was  not  exe- 
cuted by  reason  of  undue  Influence,  or  that 
will  was  invalid  for  any  reason,  rested  on 
contestants.  It  was  held  that  this  instruc- 
tion does  not  mean  that  appellants  must 
have  proved  conjunctively  both  mental  un- 
soundness "and"  undue  influence  In  order 
to  have  succeeded  in  upsetting  the  will;  it 
merely  means  that  preponderance  of  evi- 
dence was  necessary  to  establish  mental 
unsoundness,  and  that  such  preponderance 
were  also  necessary  to  establish  undue  influ- 
ence, and  could  not  have  been  otherwise 
understood  by  Jury. — Estate  of  Black,  132 
Cal.  392,  394,  64  Pac.  695. 

418.  Same— Moral  certainty  not  required. 

— It  is  provided  in  section  1835,  ante,  "that 
evidence  is  deemed  satisfactory  which  or- 
dinarily produces  moral  certainty  or  convic- 
tion in  an  unprejudiced  mind.  Such  evidence 
alone  will  justify  verdict.  Evidence  less 
than  this  is  denominated  slight  evidence." 
Whatever  may  be  meaning  of  that  section, 
it  is  clearly  modified  by  provisions  of  above 
section,  which  provides  that  In  civil  cases, 
when  evidence  is  contradictory,  a  decision 
must  be  made  according  to  preponderance 
of  evidence.  It  is  settled  law  that  where, 
in  such  case,  evidence  on  issues  of  fact  is 
fairly  and  substantially  conflicting,  finding 
of  trial  court  must  stand. — Parker  T.  Greg*?. 
136  Cal.   413,   414,   69  Pac.   22. 

419.  In  civil  case,  it  is  error  to  tell  jury 
that  there  must  be  evidence  sufficient  to 
"convince  their  minds"  of  any  fact  neces- 
sary to  be  shown  by  either  party.  Weight 
of  evidence  or  preponderance  of  probability 
is  sufficient  to  establish  fact  in  civil  case.— 
Murphy  v.  Waterhouse,  113  Cal.  467,  473,  54 
Am.  St.  Hep.  365,  45  Pac.  866. 

420.  In  an  action  for  personal  injuries, 
defendant  requested  court  to  give  follow- 
ing instruction:  "Plaintiff,  in  order  to  re- 
cover in  this  action,  must  prove  to  your 
satisfaction  that  defendants  have  been 
guilty  of  some  fault  or  negligence,  ...  by 
a  preponderance  of  evidence  and  to  a  moral 
certainty."      Court   struck   out   words    "and 


to  a  moral  certainty"  and  gave  instruction 
as  amended,  which  was  assigned  as  error. 
But  supreme  court  held  that  there  was  no 
error,  saying  that  by  section  1826,  ante,  that 
degree  of  proof  is  required  to  establish 
matter  in  dispute  which  produces  convic- 
tion in  an  unprejudiced  mind.  When  evi- 
dence is  such  as  produces  convlotton  of 
truth  of  fact  in  an  unprejudiced  mind,  such 
fact  is  said  to  be  established  to  moral  cer- 
tainty. Such  evidence  is  deemed  to  be 
satisfactory,  and  will  Justify  verdict.  When 
matter  is  proved  to  satisfaction  of  jury 
upon  preponderance  of  evidence,  then  it 
can  be  affirmed  that  they  are  convinced  of 
its  truth,  and,  being  thus  convinced  of  its 
truth,  they  can  pass  upon  it.  It  follows 
from  foregoing  that  when  jury  were  told 
that  plaintiff,  in  order  to  recover  in  that 
action,  must  prove  to  their  satisfaction  that 
defendants  had  been  guilty  of  what  was 
stated  in  instruction  complained  of,  by  pre- 
ponderance of  evidence,  they  were,  in  effect, 
told  that  they  must  be  convinced  from  evi- 
dence to  a  moral  certainty  that  defendants 
were  so  guilty,  or  that  plaintiff  was  not 
entitled  to  recover.  To  have  added  "and 
to  a  moral  certainty"  would  have  tended 
to  confuse  and  mislead  Jury. — Treadwell  v. 
Whittler,  80  Cal.  574,  584,  603,  13  Am.  St. 
Rep.  175,  5  L  R,  A.  498,  22  Pac.  266. 

421.  As  an  expression  "preponderance  of 
evidence"  is  equivalent  of  "satisfactory 
proof." — People  v.  Messersmith,  61  Cal.  246, 
248. 

XI.  IN  CRIMINAL  CAUSES— REASONABLE 
DOUBT— SUBDIVISION    6. 

As  to  harden  of  proof  In  trial  for  homi- 
cide, see  Kerr's  Cyc.  Pen.  Code,  2d  ed., 
S  1105  and  note. 

As  to  harden  and  measure  of  proof  In 
case  of  homicide  by  misadventure,  see  note 
3  L.   R.  A.    (N.  S.)    1161. 

As  to  presumption  of  Innocence  of  defend- 
ant In  criminal  cause,  see  Kerr's  Cyc.  Pen. 
Code,   2d   ed.,   fi  1096   and  note. 

As  to  reasonable  doubt,  see  Kerr's  Cyc. 
Pen.  Code.  2d  ed.;  §§  1096,  1097  and  notes; 
also  notes  52  Am.  Dec.  737;  62  Am.  Dec.  183; 
76  Am.  Dec.  66;  48  Am.  Rep.  675;  48  Am. 
ftt.  Rep.   566-579;  17  L.  R.  A.   705-711. 

As  to  role  that  when  It  appear*  that  de- 
fendant has  committed  a  public  offense  and 
there  la  reasonable  around  of  douht  In 
which  of  two  or  more  dearreea  he  la  guilty, 
he  can  be  convicted  of  lo weat  of  aueh  de- 
arreea  only,  see  Kerr's  Cyc.  Pen.  Code.  2d 
ed.,  8  1097  and  note. 

429.     Alibi— Amount  of  proof  to  establish. 

— It  is  error  for  court  to  assume  In  its  in- 
structions that  an  alibi  is  a  matter  of 
defense,  and  to  tell  jury  that  it  must  he 
established  to  their  satisfaction.  When 
jury  is  told  that  any  particular  fact  must 
be  established  to  their  satisfaction,  such 
statement  can  only  mean  that  such  fact 
must    be    established    at   least    by    prepon- 
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derance  of  evidence;  yet  there  Is  no  such 
burden  cast  upon  defendant  charged  with 
crime,  except  in  certain  Instances.  It  is 
for  people  to  make  case  against  defendant 
beyond  reasonable  doubt,  and  element  of 
an  alibi  is  included  in  the  case  which  law 
commands  people  to  make  out,  equally  with 
all  other  parts  of  it.  If  evidence  of  defend- 
ant tends  to  establish  an  alibi  to  extent 
that  it  is  sufficient  to  raise  reasonable 
doubt  in  minds  of  Jurors  as  to  defendant's 
guilt,  then  they  should  acquit  him.  It  is 
thv  i  apparent  that  alibi,  to  be  efficacious 
to  defendant,  need  not  be  "satisfactorily 
proven,"  and  need  not  be  established  to 
satisfaction  of  jury. — People  v.  Roberts,  122 
Cal.  377,  378.  65  Pac.  137;  People  v.  Phipps, 
39  Cal.   326,  332,  333. 

423.  An  instruction  concerning  question 
of  alibi  and  amount  of  proof  necessary  to 
establish  it,  reading:  "Such  a  defense  is  as 
proper  and  legitimate,  if  proved,  as  any 
other  defense,  and  all  evidence  bearing  upon 
point,  if  any,  shall  be  considered  by  you; 
and  if,  in  view  of  all  evidence,  you  have 
any  reasonable  doubt  as  to  whether  de- 
fendant was  in  some  other  place  when 
crime  was  committed,  you  should  give  de- 
fendant benefit  of  doubt.  In  other  words, 
defendant  is  not  bound  or  required  to  prove 
an  alibi  beyond  reasonable  doubt  to  entitle 
him  to  an  acquittal.  It  is  sufficient  if  evi- 
dence upon  that  point,  if  any,  raise  reason- 
able doubt  in  your  minds  of  his  presence 
at  time  and  place  of  commission  of  crime 
charged,"  was  held,  taken  as  a  whole,  to  be 
correct;  but  certain  expressions  therein 
were  criticized,  as,  for  instance,  strictly 
speaking,  matter  of  alibi  1%  Dot  matter 
of  defense.  Again,  jury  were  told  'that 
tuch  a  defense  is  as  proper  and  legitimate, 
if  proved,  as  any  other  defense."  The 
words  "if  proved,"  standing  alone,  would 
be  seriously  misleading,  for  an  alibi  in  no 
sense,  in  order  to  be  successfully  invoked, 
need  be  proved,  as  that  word  is  prdinarily 
used.  But  it  is  perfectly  evident  from  con- 
text, taking  entire  instruction  together, 
that  the  court,  in  using  those  words,  sim- 
ply intended  them  to  mean  sufficient  degree 
of  proof  to  raise  reasonable  doubt  In  minds 
of  jury. — People  v.  Winters,  125  Cal.  325, 
327,  328,  57  Pac.  1067.  (See  dls.  op.  Hen- 
shaw,  J.,   331-334). 

424.  Where  court  had  told  Jury  many 
times  that  burden  of  proof  rested  upon 
prosecution,  and  that  every  material  fact 
must  be  established  by  prosecution  to  sat- 
isfaction of  jury  beyond  reasonable  doubt, 
it  was  held  that  jury  were  not  told  that 
burden  of  proving  his  innocence  by  pre- 
ponderance of  evidence  was  cast  upon  a 
defendant  by  further  instruction  in  fol- 
lowing words:  "If  I  understand  the  testi- 
mony for  the  defendant,  it  is  merely  that 
he  was  not  there  and  did  not  know  anything 
about  it,  and,  of  course,  had  nothing  to  do 
with  it;  that  Is  what  in  law  is  called  an 
alibi,  and  he  is  not  required  to  establish 
that    beyond    reasonable    doubt,    but    may 


establish  it  by  preponderance  of  testimony; 
and,  in  this  matter,  gentlemen,  before  yoo 
can  find  verdict  against  defendant,  of 
course  you  must  be  satisfied  beyond  rea- 
sonable doubt  that  he  was  at  time  there.' 
— People  v.  Lee  Sare  Bo.  72  Cal.  €23,  627. 
628,  14  Pac.  310. 


425.  Circumstantial 
eral. — Instruction  that  "circumstantial  evi- 
dence should  be  such  as  produces  nearly 
same  degree  of  certainty  as  that  which 
arises  from  direct  testimony"  Is  proper- 
People  v.  Padillia,  42  Cal.  535.    539. 

426.  Where  evidence  was  circumstantia1, 
court  instructed  Jury  that  "in  order  to 
convict,  circumstantial  evidence  should  be 
such  as  to  produce  nearly  same  degree  oi 
certainty  as  that  which  arises  from  dire.: 
testimony  and  to  exclude  rational  prob- 
ability of  innocence."  This  was  held  not 
to  be  erroneous.  Where  evidence  is  en- 
tirely circumstantial,  yet  it  is  not  only 
consistent  with  guilt  of  defendant,  bat 
inconsistent  with  any  other  rational  con- 
clusion, law  makes  it  duty  of  jury  to  con- 
vict, notwithstanding  such  evidence  mar 
not  be  as  satisfactory  to  their  minds  as 
direct  testimony  of  credible  eye-witness 
would  have  been. — People  v.  Cronin,  34  Cal 
191,  201,   202. 

427.  "Hypothesis  contended  for  by  prose- 
cution must  be  established  to  an  absolute 
moral  certainty,  to  entire  exclusion  of  ir- 
rational probability  of  any  other  hypothe- 
sis being  true,  or  jury  must  find  defendant 
'not  guilty,' "  is  an  instruction  applicable 
only  to  cases  In  which  evidence  is  circum- 
stantial. Where  all  evidence  in  case  is 
direct  and  positive,  and  defendant's  guilt  is 
in  no  manner  dependent  upon  an  agreement 
of  circumstances,  there  is  no  such  thin? 
as  hypothesis  in  theory  of  prosecution,  and 
an  instruction  based  upon  such  theory  be- 
comes irrelevant  and  immaterial.  In  such 
case  it  is  proper  to  refuse  to  give  such 
instruction. — People  v.  Gilbert,  60  CaL  108. 
Ill,  113. 


428.  Same— Ckaln  of  elrramstaaeea  lead- 
ing* to  two  oppoataa*  conclusion*. — Follow- 
ing- instruction  as  to  reasonable  doubt  was 
held  to  be  correct:  "If  one  set  or  chain  of 
circumstances  leads  to  two  opposing  con- 
clusions, one  or  other  of  such  conclusions 
must  be  wrong,  and  therefore,  if,  in  such 
case,  you  have  any  reasonable  doubt  as  to 
which  of  said  conclusions  the  chain  of 
circumstances  leads,  reasonable  doubt 
would  thereby  be  created,  and  you  should 
give  defendant  benefit  of  doubt,  and  acquit 
him."  It  was  further  held  that  court  prop- 
erly gave  sue  i  instruction  in  place  of  re- 
quested instruction'  reading  as  follows:  "If 
one  set  or  chain  of  circumstances  leads  to 
two  conclusions,  one  or  the  other  of  such 
conclusions  must  be  wrong,  and  therefore, 
in  such  a  case,  there  must  be  reasonable 
doubt,  and  defendant  should  be  acquitted." 
— People  v.  Dolan,  96  Cal.  315,  319,  31  Pat 
107. 
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429.  The  trial  court  refused  to  give  the 
following  instructions  as  to  reasonable 
doubt:  "The  court  instructs  the  Jury  that 
if  one  set  or  chain  of  circumstances  leads 
to  two  opposing:  conclusions,  one  or  other 
of  such  conclusions  must  be  wrong;  and 
therefore,  in  such  case,  if  you  have  a  rea- 
sonable doubt  as  to  which  of  said  conclu- 
sions the  chain  of  circumstances  leads,  a 
reasonable  doubt  would  thereby  be  created, 
and  you  should  grlve  the  defendant  the  bene- 
fit of  such  doubt  and  acquit  him."  This  rul- 
ing; was  held  correct  in  view  of  the  fact 
that  both  of  the  "opposing;  conclusions" 
might  lead  to  defendant's  guilt. — People  v. 
Clarke,  130  Cal.  642,  648,  63  Pac.  138. 

430.  An  instruction  that  "If  the  evidence 
points  to  two  conclusions,  one  consistent 
with  defendant's  guilt,  other  consistent  with 
defendant's  innocence,  jury  are  bound  to 
reject  one  of  guilt  and  adopt  one  of  inno- 
cence, and  acquit  defendant,"  while  true  as 
an  abstract  proposition,  is  applicable  to 
case  only  where  there  is  conflict  of  evi- 
dence as  to  commission  by  defendant  of 
homicide  charged.  It  is  of  no  importance 
where  only  defense  offered  is  insanity,  and 
in  such  case  a  refusal  by  court  to  give  it 
is  not  error. — People  v.  Barthleman,  120 
Cal.   7,   11,   52   Pac.  112. 

481.     Definition    of    "reasonable    doubt." — 

To  tell  jury  that  reasonable  doubt  is  fair 
doubt  is  to  give  an  explanation  that  does 
not  explain. — People  v.  Hubert,  119  Cal. 
216,  224,  63  Am.  St.  Rep.  72,  51  Pac.  329. 

432.  Same— Cftjief  Justice  Shaw's  defini- 
tion.— The  definition  of  reasonable  doubt 
given  by  Chief  Justice  Shaw,  frequently  re- 
ferred to  and  followed  by  supreme  court 
of  this  state,  is  contained  in  an  extensive 
opinion  discussing  conviction  of  crime  on 
circumstantial  evidence.  He  says,  in  part: 
"The  circumstances  taken  together  should 
be  of  conclusive  nature  and  tendency,  lead- 
ing on  whole  to  satisfactory  conclusion, 
and  producing  in  effect  reasonable  and 
moral  certainty,  that  accused,  and  no  one 
else,  committed  offense  charged.  It  is  *hot 
sufficient  that  they  create  probability, 
though  strong  one;  and  If,  therefore,  as- 
suming all  facts  to  be  true  which  evidence 
tends  to  establish,  they  may  yet  be  ac- 
counted for  upon  any  hypothesis  which 
does  not  include  guilt  of  accused,  proof 
fails.  It  is  essential,  therefore,  that  cir- 
cumstances taken  as  *  whole,  and  giving 
them  their  reasonable  and  just  weight,  and 
no  more,  should  to  a  moral  certainty  ex- 
clude every  other  hypothesis.  The  evi- 
dence must  establish  corpus  delicti,  as  it 
is  ternied,  or  offense  committed  as  chferged; 
and,  in  case  of  homicide,  must  not  only 
prove  death  by  violence,  but  must,  to  rea- 
sonable extent,  exclude  hypothesis  of  sui- 
cide, and  death  by  act  of  any  other 
person.  This  is  to  be  proved  beyond  rea- 
sonable doubt.  Then,  what  is  reasonable 
doubt?  It  is  term  often  used,  probably 
well  understood,  but  not  easily  defined. 
It    is    not    mere    possible    doubt;    because 
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everything  relating  to  human  affairs,  and 
depending  on  moral  evidence,  is  open  to 
some  possible  or  imaginary  doubt."  He 
then  defines  the  term  as  follows:  "It  is 
that  state  of  the  case  which,  after  entire 
comparison  and  consideration  of  a.l  evi- 
dence, leaves  minds  of  jurors  In  that  con- 
dition that  they  can  not  say  they  feel  an 
abiding  conviction,  to  a  moral  certainty, 
of  truth  of  charge."  He  adds:  "The  burden 
of  proof  is  upon  the  prosecutor.  AH  the 
presumptions  of  law  independent  of  evi- 
dence are  In  favor  of  innocence;  and  every 
person  is  presumed  to  be  innocent  until  he 
is  proved  guilty.  If  upon  such  proof  there 
is  reasonable  doubt  remaining,  accused  is 
entitled  to  benefit  of  it  by  an  acquittal. 
For  It  is  not  sufficient  to  establish  a  prob- 
ability, though  strong  one  arising  from 
doctrine  of  chances,  that  fact  charged  Is 
more  likely  to  be  true  than  contrary;  but 
evidence  must  establish  truth  of  fact  to  a 
reasonable  and  moral  certainty;  certainty 
that  convinces  and  directs  understanding, 
and  satisfies  reason  and  judgment  of  those 
who  are  bound  to  act  conscientiously  upon 
it.  This  we  take  to  be  proof  beyond  rea- 
sonable doubt;  because  if  the  law,  which 
mostly  depends  upon  considerations  of  a 
moral  nature,  should  go  further  than  this, 
and  require  absolute  certainty,  it  would 
exclude  circumstantial  evidence  alto- 
gether."— Commonwealth  v.  Webster,  59 
Mass.   (5  Cush.)   295,  319,  320. 

433.  Language  of  Mr.  Chief  Justice  Shaw 
in  the  case  of  Commonwealth  v.  Webster,  59 
Mass.  (5  Cush.)  295,  328,  is  probably  the 
most  satisfactory  definition  ever  given  to 
the  words  "reasonable  doubt"  in  any  case 
known  to  criminal  Jurisprudence. — People 
v.  Strong,  30  Cal.  151,  156;  People  v.  Paul- 
sell,  115  Cal.  6,  11,  46  Pac.  734. 

434.  The  definition— or  rather  the  de- 
scription—of "reasonable  doubt"  given  by 
Chief  Justice  Shaw  in  Webster  case  has 
been  adopted  by  supreme  court  of  this 
state,  and  by  nearly  all  American  courts, 
as  statement  of  that  mental  condition  suffi- 
ciently accurate.  Therefore  where  a  nisi 
prius  court  had  given  language  used  by 
Chief  Justice  Shaw,  and  had  confined  itself 
to  such  language,  court  stated  that  it 
would  be  slow  to  reverse  the  case,  although 
other  instructions  upon  subject,  not  objec- 
tionable, had  been  asked  by  defendant  and 
had  been  refused.  The  supreme  court  has 
also  expressed  hope  that  trial  judges  will 
confine  themselves  to  this  approved  defini- 
tion.— People  v.  Kernaghan,  72  Cal.  609, 
610,  14  Pac.  566;  People  v.  Paulsell,  115 
Cal.   6,  10,   46  Pac.  734. 

435.  Same— Same— Criticism  of. — Portion 
of  instruction  used  by  Chief  Justice  Shaw 
and  followed  in  many  cases  in  this  state, 
reading:  "A  reasonable  doubt  is  that  state 
of  case  which  after  entire  comparison  and 
consideration  of  all  evidence  In  cause  leaves 
minds  of  Jurors,"  etc.,  was  criticised  in  that 
"reasonable  doubt"  obviously  Is  not  a  "state 
of   case,"   but   is   rather  condition   of  mind. 
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But  in  view  of  fact  that  definition  had  been 
so  frequently  approved,  supreme  court 
refused  to  consider  criticism. — People  v. 
Lewandowski,  143  Cal.  674,  580,  77  Pac.  467. 

436.  Same — Established  definitions  ahonld 
be  adhered  to. — In  criticizing:  Judges  of  trial 
courts  for  departing;  from  well-established 
definitions  of  reasonable  doubt,  supreme 
court,  McFarland,  J.,  made  this  emphatic 
statement:  "Whenever  a  judge  undertakes 
in  elaborate  language  to  tell  juror  when  his 
mind  should  be  in  legal  state  of  reasonable 
doubt,  he  enters  upon  wide  waste  of  men- 
tal philosophy  where  landmarks  are  soon 
lost  in  fog,  and  he  is  very  apt  to  have  col- 
lision with  the  metaphysics  of  some  other 
court,  which  results  in  wreck  of  Judgment." 
— People  v.  Lenon,  79  Cal.  626,  631,  21  Pac. 
967. 

437.  Decree  of  certainty  required— Abso- 
lute moral  certainty  not  necessary. — A  re- 
quested instruction  that  jury  must  be  con- 
vinced to  an  "absolute  moral  certainty"  Is 
erroneous,  and  properly  refused. — People  v. 
Hecker,  109  Cal.  461,  466,  30  L  R.  A.  403, 
42   Pac.    307. 

438.  Same— Approach  to  absolute  con- 
viction.— In  criminal  prosecution,  court 
instructed  jury,  in  part:  "You  must  be  satis- 
fled  beyond  a  reasonable  doubt.  What  rea- 
sonable doubt  is  depends  upon  definition. 
It  must  be  such  doubt  as  nearly  approaches 
conviction.  I  mean,  opinion  of  his  guilt 
must  nearly  approach  what  is  called  abso- 
lute conviction.  It  must  approach  it 
nearly,"  etc.  In  commenting  on  this  in- 
struction, court  said:  "Law  does  not  justify 
jury  in  convicting  defendant  of  felony  with- 
out being:  convinced  of  his  guilt.  There 
must  be  conviction  of  guilt  before  there 
can  be  conviction  of  defendant.  It  is  not 
sufficient  that  it  should  approach  convic- 
tion; there  must  be  conviction  of  guilt  in 
minds  of  jury  to  justify  verdict  affirming 
guilt.  It  is  said  in  charge  it  must  approach 
'absolute  conviction.'  Is  there  any  differ- 
ence between  conviction  and  absolute  con- 
viction? .  .  .  We  think  there  is  a  differ- 
ence, and  that  absolute  conviction  means 
conviction  beyond  possibility  of  doubt, 
which  law  does  not  require  jury  to  attain 
to,  to  render  verdict  against  defendant.  .  .  . 
There  was  no  error,  then,  in  direction  to 
jury  that  their  opinion  must  approach  ab- 
solute certainty;  that  is,  conviction  so  per- 
fect, complete,  and  unconditional  as  to  ex- 
clude possibility  of  doubt." — People  v.  Ferry, 
84  Cal.  31,  33-35,  24  Pac.  33. 

439.  Same — Beyond  possibility  of  a  doubt. 

^-Instruction  that  "Jury  are  directed  that 
their  opinion  of  guilt  of  defendant  upon 
evidence  in  this  case  must  nearly  approach 
absolute  certainty;  that  is,  condition  in 
their  minds  so  perfect,  complete,  and  uncon- 
ditional as  to  exclude  possibility  of  doubt" 
is  erroneous  in  that  It  requires  condition  In 
minds  of  jurors  which  shall  exclude  "pos- 
sibility of  a  doubt";  whereas  law  requires 
only  a  belief  to  that  degree  of  moral  cer- 


tainty which  excludes  all  reasonable  doubt 
of  guilt  of  accused.  This  legal  qualifica- 
tion of  doubt  to  be  excluded  implies  "pos- 
sibility" of  unreasonable  doubt,  which  req- 
uisite degree  of  belief  need  not  be  excluded. 
— People  v.  Smith,  105  Cal.  676,  678,  IS 
Pac.  38. 
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Same— Entire  oatlafnetioBu — Instruc- 
tion which  in  effect  tells  jury  In  criminal 
prosecution  that  they  might  be  satisfied 
to  moral  certainty  and  beyond  reasonable 
doubt,  but  at  same  time  not  entirely  satis- 
fled,  of  defendant's  guilt,  is  erroneous. 
Anything  short  of  entire  satisfaction  on  part 
of  jury  of  truth  of  charge  necessarily  im- 
plies, in  case  of  conviction,  that  in  their 
opinion  charge  is  sustained  by  mere  pre- 
ponderance of  evidence.  A  mere  prepon- 
derance of  evidence  is  not  sufficient  for 
conviction,  and,  on  the  other  hand,  it  is 
not  required  that  inculpatory  facts  shall 
be  absolutely  incompatible  with  innocence 
of  accused.  True  medium  is  that  the  evi- 
dence shall  satisfy  jury  to  moral  certainty, 
and  beyond  reasonable  doubt — that  they 
shall  be  entirely  satisfied— of  guilt  of  ac- 
cused.— People  v.  Padillia,  42  Cal.  535.  539, 
640;  People  v.  Kerrick,  52  Cal.  446,  447;  Peo- 
ple v.  Carrillo,  70  Cal.  643.  645,  11  Pac.  841. 

441.  Jury  was  charged  that  "If  they 
shall  be  satisfied  from  the  evidence  of  de- 
fendant's guilt  to  a  moral  certainty  and 
beyond  a  reasonable  doubt,"  they  most 
convict  him,  "although  they  may  not  be 
entirely  satisfied  that  the  defendant  and 
no  other  or  different  person  committed 
alleged  offense."  First  branch  of  this  in- 
struction is  correct  exposition  of  law,  but 
latter  clause  of  it  is  not  only  calculated 
to  mislead  Jury,  but  is  repugnant  to  first 
clause.  Unless  Jury  was  entirely  satisfied 
from  evidence  that  defendant  and  no  other 
or  different  person  committed  offense,  they 
must,  of  necessity,  have  had  reasonable 
doubt  of  his  guilt.  Absence  of  all  reason- 
able doubt  necessarily  implies  that  fact 
was  established  in  so  conclusive  a  manner 
that  jury  was  "entirely  satisfied"  of  its 
truth,  but  Jury  may  believe  that  there  is 
a  "possibility"  of  defendant's  innocence, 
and  yet  properly  convict  him;  because, 
though  it  may  be  possible  he  was  innocent, 
jury  may,  nevertheless,  be  entirely  satisfied 
that  he  was  guilty.  Term  "entirely  satis- 
fied" in  this  connection,  implies  a  firm  and 
thorough  assent  of  'mind  and  judgment  to 
truth  of  proposition;  and  this  may  exist, 
notwithstanding  that  facts  may  be  other- 
wise.— People  v.  Phipps,  89  Cal.  326,  334, 
336. 

442.  *  Instruction  that  "You  are  not  le- 
gally bound  to  acquit  him  because  you 
may  not  be  entirely  satisfied  that  defend- 
ant and  no  other  person  committed  alleged 
offense"  is  erroneous. — People  v.  Brown.  5* 
Cal.  405,  406;  People  v.  Brown,  59  Cal.  345, 
8  Pac.  C.  L.  J.  338. 

443.  It  is  reversible  error  for  court  to 
refuse   following   instruction:   "Evidence  in 
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criminal  case  must  satisfy  Jury  to  moral 
certainty,  and  beyond  reasonable  doubt, 
that  is,  it  must  entirely  satisfy  jury  of 
guilt  of  defendant  before  they  can  convict. 
If  Jury  are  not  entirely  satisfied,  they 
must  acquit." — People  v.  Cheong  Foon  Ark, 
61  Cal.  527,  629. 

444.  Where  court  gives  usual  stereo- 
typed definition  of  reasonable  doubt,  it  Is 
not  error  to  tell  Jury  that  they  need  not 
be  "wholly  satisfied/'  In  following  man- 
ner: "A  reasonable  doubt  is  doubt  that 
arises  out  of  a  consideration  of  testimony, 
a  doubt  that  is  supported  by  reason  and 
not  by  mere  conjecture  or  idle  suspicion 
irrespective  of  evidence  in  the  case.  You 
a.re  to  be  satisfied  beyond  reasonable  doubt, 
— not  wholly  satisfied,  absolutely  satisfied, 
and  beyond  all  possibility  of  a  doubt, — but 
merely  satisfied  beyond  reasonable  doubt/' 
— People  v.  Ross,  115  Cal.  283,  238,  46  Pac. 
1069. 

445.  Same— Fact  ■nrronnded  by  degree 
of  doubt. — Following  instruction  on  reason- 
able doubt  was  objected  to:  "If,  under  the 
foregoing  rules,  testimony  in  this  case  is 
sufficient  to  convince  you  as  reasonable 
men,  beyond  reasonable  doubt,  that  defend- 
ant did  commit  the  act  charged,  although 
fact  may  be  surrounded  in  degree  by  a 
doubt,  then  I  charge  you  that  it  Is  your 
duty  to  convict."  Supreme  court  held 
this  instruction  not  to  be  yery  clear,  but 
that  it  could  not  have  misled  jury,  where 
in  other  parts  of  its  charge,  court  fully 
instructed  Jury  as  to  doctrine  of  reasonable 
doubt  in  language  of  Mr.  Chief  Justice  Shaw 
in  Webster  case.  Doubt  referred  to  in  lat- 
ter part  of  instruction  is  not  reasonable 
doubt. — People  v.  Murphy,  146  Cal.  502,  507, 
80  Pac.  709. 

446.  In  a  case  which  was  one  of  circum- 
stantial evidence,  and  where  court  had 
fully  instructed  jury  as  to  nature,  force, 
and  general  rules  of  application  of  circum- 
stantial evidence,  court  said,  further:  "If 
under  the  foregoing  rules,  testimony  in 
this  case  is  sufficient  to  convince  you,  as 
reasonable  men,  beyond  reasonable  doubt, 
that  defendant  did  commit  act  charged,  al- 
though act  may  be  surrounded  in  degree  by 
a  doubt,  then  I  charge  you  that  it  is  your 
duty  to  convict."  It  was  held  that  words 
"although  act  may  be  surrounded  in  degree 
by  doubt"  were  not  prejudicially  errone- 
ous, but  might  well  have  been  omitted,  as 
they  seem  to  be  meaningless  when  all  rules 
and  definition  of  circumstantial  evidence 
were  given,  and  in  view  of  fact  that  Jury 
were  repeatedly  admonished  that  they  must 
be  satisfied  from  evidence  and  beyond  rea- 
sonable doubt  of  defendant's  guilt  or  they 
must  acquit  him. — People  v.  Olsen,  1  Cal. 
App.   17,  24,  81  Pac.  676. 

447.  Same— Fanclfnl  doubt*. — After  giv- 
ing Chief  Justice  Shaw's  definition  of  "rea- 
sonable doubt"  trial  court  gave  an  addi- 
tional instruction  on  subject  in  which 
occurred    following    language:     "But    mere 


probabilities  of  innocence  or  doubt,  how- 
ever reasonable,  which  beset  some  minda 
on  all  occasions,  should  not  prevent  such  a 
verdict."  But  this  was  followed  by  other 
language  from  which  it  would  appear  that 
court  desired  to  say  to  Jury  that  mere 
chimerical  or  fanciful  doubts  should  not 
prevent  a  verdict  if  they  were  satisfied  to 
moral  certainty  of  guilt  of  defendant.  The 
supreme  court  criticized  quoted  expression, 
but  held  that  it  was  so  ambiguous  and 
charge  in  other  portions  so  strong  and 
clear  on  question  of  reasonable  doubt  that 
jury  could  not  have  been  misled  thereby. — 
People  v.  Lee  Sare  Bo,  72  Cal.  623,  626,  14 
Pac.  310. 

448.  Court,  in  instructing  as  to  reason- 
able doubt,  said:  "But  by  a  reasonable 
doubt  is  not  meant  every  possible  or  fanci- 
ful conjecture  that  may  be  suggested. 
Everything  relating  to  numerous  affairs 
and  depending  upon  moral  certainty  is  open 
to  same  possible  doubt  or  fanciful  conjec- 
ture." This  sentence  was  followed  by 
Chief  Justice  Shaw's  definition  of  reason- 
able doubt,  and  was  held  to  be  in  substan- 
tial compliance  with  definition  laid  down 
by  supreme  court  In  numerous  cases.— 
People  v.  Davis,  185  Cal.  162,  165,  67  Pac.  69. 

440.  Same  Jndgment  of  reasonable  mu 
In  Important  affairs  of  life. — An  instruction 
in  criminal  prosecution  which  tells  jury 
that  it  is  their  duty  to  convict  if  they 
should  be  satisfied  of  guilt  of  defendant  to 
such  moral  certainty  as  would  influence 
minds  of  Jury  In  important  affairs  of  life 
is  erroneous,  because  Judgment  of  reason- 
able man  in  oidinary  affairs  of  life,  how- 
ever important,  is  influenced  and  controlled 
by  preponderance  of  evidence.  In  decision 
of  criminal  case  involving  life  or  liberty 
something  further  is  required.  There  must 
be  more  than  preponderance  of  evidence. 
There  must  be  in  minds  of  jury  an  abiding 
conviction,  to  moral  certainty,  of  truth  of 
charge,  derived  from  comparison  and  con- 
sideration of  evidence.  They  must  be  en- 
tirely satisfied  of  guilt  of  accused. — People 
v.   Brannon,  47   Cal.   96,  *7. 

460.  Following  instruction  as  to  reason- 
able doubt  is  open  to  criticism:  "A  reason- 
able doubt  is  not  a  mere  possible  or  imag- 
inary doubt,  as  everything  relating  to 
human  affairs  and  depending  upon  moral 
evidence  is  susceptible  of  sudh  doubt;  it  is, 
rather,  such  state  of  mind  as  would  influ- 
ence reasonable  man  to  one  course  of  ac- 
tion in  preference  to  another  in  important 
affairs  of  life;  and  if,  after  full  considera- 
tion of  all  evidence  in  this  case,  you  should 
believe  from  such  evidence,  to  exclusion 
of  such  state  of  mind,  that  charge  against 
prisoner  is  true,  you  will  bring  in  verdict 
of  guilty,  otherwise,  verdict  of  not  guilty." 
It  is  not  best  definition  of  reasonable  doubt 
to  say  that  it  is  "such  state  of  mind  as 
would  influence  reasonable  man  to  one 
course  of  action  in  preference  to  another 
in    important    affairs    of    life."      Definition 
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given  by  Mr.  Chief  Justice  Shaw  ia  better.       billty"  would  be  better  in  this  connection. 
—People  v.  Ashe,  44  Cal.  288-290.  — People  v.  Dye.  75  Cal.  108,  111.  16  Pac  S37. 

451.  After  defining  reasonable  doubt, 
trial  court  added:  "If  the  evidence  is  such 
that  man  of  prudence  would  act  upon  it  in 
his  own  affairs  of  greatest  importance,  then 
there  can  not  remain  reasonable  doubt 
within  meaning  of  the  law."  The  was  held 
to  require  nothing  more  than  mere  prepon- 
derance of  evidence  to  work  conviction  of 
prisoner,  and  therefore  erroneous.— People 
v.  Ah  Sing,  51   Cal.  872,   878. 

452.  The  following  words.  Incorporated 
in  an  instruction  defining  reasonable  doubt, 
were  held  erroneous:  "Such  a  doubt  as 
would  induce  a  man  of  reasonable  firmness 
and  judgment  to  act  upon  it  in  matters  of 
importance  to  himself." — People  v.  Bern- 
merly,  87  Cal.  117,  120,  25  Pac.  26*. 

453.  The  following  instruction  was  held 
to  be  properly  refused:  "It  would  not  be 
sufficient  to  justify  conviction  if  the  jury 
should  be  satisfied  of  guilt  of  defendant  to 
such  moral  certainty  as  would  influence 
their  minds  In  important  affairs  of  life." 
The  court  stated  that  this  language  lacks 
precision  and  is  so  unguarded  as  to  produce 
bewildering  impression. — People  v.  Lenon, 
79  Cal.  625.  629,  21  Pac.  967. 


4M.     Same —  Possibility    of    I 

Jury  may  believe  that  there  is  possibility 
of  defendant's  innocence  and  yet  properly 
convict  him,  because,  though  it  may  be  pos- 
sible he  was  innocent,  jury  may,  neverthe- 
less, be  entirely  satisfied  that  he  was  guilty. 
— People  v.  Phipps,  39  Cal.  326,  385. 

455.  Same— Probability  not  snmcient  to 
warrant  conviction. — The  following  instruc- 
tion was  pronounced  erroneous  by  the  su- 
preme court,  and  said  to  be  not  only 
against  settled  rule  as  to  amount  of  proof 
necessary  to  convict  in  criminal  cases,  but 
against  express  language  of  the  code:  "As 
absolute  certainty  Is  seldom  to  be  obtained 
in  human  affairs,  reason  requires  that  jury, 
in  forming  an  opinion  of  truth  of  facts, 
should  be  governed  by  superior  number  of 
probabilities  on  side  of  people  or  defend- 
ant."— People  v.  Sansome,  84  Cal.  449,  456, 
24  Pac.  143. 

456.  "When  direct  evidence  can  not  be 
produced  minds  will  form  their  judgments 
on  circumstances  and  act  upon  probabilities 
of  case,"  was  pronounced  erroneous. — Peo- 
ple v.  Sansome,  84  Cal.  449,  455,  456,  24 
Pac.  143. 

457.  Following  decision  was  criticized  by 
supreme  court:  "Law  does  not  require 
demonstration  in  evidence  to  establish  a 
fact;  that  is,  such  a  degree  of  truth  as,  ex- 
cluding probability  of  error,  produces  abso- 
lute certainty,  because  such  proof  is  rarely 
possible.  Moral  certainty  only  is  required." 
Court  said  if  "the  probability"  of  error  need 
not  be  excluded,  then  evidence  is  sufficient 
although  it  leaves  error  probable.  This 
hardly  amounts  to  moral  certainty  or  proof 
beyond  a  reasonable  doubt.     Word  "possi- 


nasne— Proof  eonpotlnle  wttn  1am- 
eenee*  insnnlelent, — It  is  recognised  princi- 
ple of  English  and  American  law  that  in 
order  to  convict  defendant,  facta  proved 
must  not  only  be  consistent  with  hypothesis 
of  his  guilt,  but  inconsistent  with  any  rea- 
sonable hypothesis  of  his  innocence.  After 
telling  Jury  that  mere  preponderance  of 
evidence  was  not  sufficient  in  a  criminal 
cause,  court  said:  "And  on  the  other  hand, 
it  is  not  required  that  inculpatory  facts 
shall  be  incompatible  with  innocence  of 
accused."  This  waa  clearly  erroneous.  If 
facts  proved  were  compatible  with  appel- 
lant's innocence,  he  should  have  been  ac- 
quitted.— People  v.  Gosset,  98  Cal.  641.  til. 
644,  89  Pac.  246. 

469.  To  require  facts  to  be  absolutely  in- 
compatible with  innocence  of  accused,  is  to 
require  proof  of  his  guilt  beyond  possi- 
bility of  doubt.  Law  requires  that  facu 
shall  not  only  be  consistent  with  guilt  of 
accused,  but  inconsistent  with  any  other 
rational  conclusion.  A  higher  degree  of 
certainty  In  establishing  guilt  of  accused. 
by  means  of  circumstantial  evidence,  can 
not  be  required  without  rendering  such 
evidence  valueless.  A  requested  instruc- 
tion reading:  "In  order  to  Justify  infer- 
ence of  legal  guilt,  existence  of  inculpa- 
tory fact 8  must  be  absolutely  incompatible 
with  innocence  of  accused,  and  incapable  ot 
explanation  upon  any  other  reasonable  hy- 
pothesis than  that  of  his  guilt,"  was  held 
to  be  properly  refused. — People  v.  Murray, 
41  Cal.   66,   67. 

460.  Same  —  "Reasonably  satisfied,"  art 
snlllelently  definite. — Instructions  to  jury 
that  their  minds  should  rest  "reasonably 
satisfied"  of  guilt  of  defendant  before  ver- 
dict Is  given  against  him  Is  erroneous,  ia 
criminal  prosecution,  as  it  is  likely  to  be 
understood  by  jury  as  leaning  satisfied  by 
preponderance  of  evidence. — People  v. 
Kernaghan,  72  Cal.  609,  611,  618,  14  Pac.  5«« 

461.  Deferring  to  opinion  of  other  Jnrer*. 

— Trial  court  refused  to  give  instruction: 
"If,  after  consideration  of  whole  case,  any 
juror  should  entertain  reasonable  doubt  of 
guilt  of  defendant,  it  is  duty  of  such  juror 
so  entertaining  such  doubt  not  to  vote  for 
verdict  of  'guilty,'  nor  to  be  influenced  in 
so  voting  for  single  reason  that  majority  of 
Jury  should  be  In  favor  of  verdict  of 
'guilty.' "  This  is  correct  statement  of  duty 
of  jurors  and  should  have  been  given.  If 
any  juror  needed  an  instruction  upon  this 
point,  it  was  harmful  to  refuse  to  give  it. 
and  if  no  juror  needed  such  instruction,  it 
would  have  been  harmless  to  give  it. — Peo- 
ple v.  Dole.  122  Cal.  486,  495,  55  Pac.  581. 

462.  Following  Instruction  was  properly 
refused:  "You  can  not  convict  defendant 
unless  each  of  you  is  entirely  satisfied  from 
the  evidence  before  you  that  defendant  is 
guilty  beyond  all  reasonable  doubt.  In 
determining    question,    it    is    duty    of   each 
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Juror  to  decide  matter  for  himself,  and  not 
to  compromise  or  sacrifice  his  views  or 
opinions  of  case  in  deference  to  views  or 
opinions  of  others."  It  is  duty  of  jurors  to 
deliberate  and  consult  together  with  view 
of  reaching  an  agreement  if  they  can  with- 
out violence  to  their  individual  understand- 
ing of  evidence  and  instructions  of  court. 
They  should  not  be  lectured  by  court  to 
make  them  strong  and  steadfast  in  their 
individual  opinions;  neither  should  they  be 
exhorted  to  reach  an  agreement;  and  while 
it  is  probably  true  that  "each  juror  must 
decide  matter  for  himself/'  yet  he  should 
do  so  only  after  consideration  of  case  with 
his  fellow-Jurors,  and  he  should  not  hesi- 
tate to  "sacrifice  his  views  or  opinions  of 
the  case"  when  convinced  that  they  are  er- 
roneous, even  though  in  so  doing  he  defer 
"to  the  views  of  opinion  of  others." — People 
v.   Rodley,  131  Cal.   240,   259,   63  Pac.   861. 

463.  Refusal  of  a  requested  instruction 
that  "if,  after  consideration  of  whole  case, 
any  juror  should  entertain  reasonable  doubt 
of  guilt  of  defendant,  it  is  duty  of  such 
juror  so  entertaining  such  doubt  not  to 
vote  for  verdict  of  guilty,  nor  to  be  in- 
fluenced in  so  voting  for  single  reason  that 
majority  of  jury  should  be  in  favor  of 
verdict  of  guilty,"  is  not  prejudicially  erro- 
neous where  jury  are  properly  and  fully  in- 
structed as  to  reasonable  doubt  and  where 
court  in  its  charge  has  also  stated  to  jury, 
"this  case,  like  all  other  cases  where  crime 
is  charged,  should  be  determined  by  jury 
upon  evidence  before  them,  and  upon  that* 
alone,  and  no  juror  acting  conscientiously 
can  base  his  verdict  upon  any  other  con- 
sideration."— People  v.  Perry,  144  CaL  748, 
754-766,  78  Pac.  284. 


Difference  from  rule  In  civil  ac- 
tion*—Should  be  stated. — It  is  proper  for 
court,  and  (if  asked,  at  least)  its  duty,  to 
call  attention  of  jury  to  difference  between 
character  of  evidence  which  would  warrant 
verdict  in  civil  case  and  that  which  would 
warrant  verdict  in  criminal  case;  and  to 
tell  them  that  while  preponderance  of  evi- 
dence would  be  sufficient  in  former,  it  would 
not  be  in  latter,  which  requires  proof  be- 
yond reasonable  doubt. — People  v.  Lenon, 
79  Cal.  625,  630,  21  Pac.  967. 

465.  An  instruction  that  preponderance  of 
evidence  will  be  insufficient  to  justify  con- 
viction in  criminal  cause  should  ordinarily 
be  given  when  requested  by  defendant,  yet 
if  court  in  giving  its  instruction  upon  sub* 
ject  of  reasonable  doubt  gives  an  instruc- 
tion equivalent  to  that  requested,  there 
can  be  no  error  in  refusing  it. — People  v. 
Rodley,   131   Cal.    240,    259,    260,    68   Pac.    351. 

446.  Same  —  Exaggerated  statement  of 
distinction. — Manifest  attempt  at  coloring 
favorable  to  defendant  and  use  of  strong 
terms  to  impress  upon  Jury  exaggerated 
notion  of  distinction  between  civil  and 
criminal  cases  will  not  in  all  cases  be  suffi- 
cient ground  for  refusing  an  instruction 
asked   by   defendant   on   subject   of  reason- 


able doubt,  where  instruction  otherwise 
states  law  correctly,  language  being  mainly 
copied  from  Webster's  case,  59  Mass.  (5 
Cush.)  295,  320.  It  is  better  in  such  oases 
to  give  requested  instruction  so  that  all 
pretense  for  appeal  may  be  removed.— 
People  v.   Williams,  32  Cal.   280,   283,   284. 

467.  Doubt  created  by  argument  of  coun- 
sel.— It  is  not  error  for  court  to  strike  from 
requested  instruction  on  reasonable  doubt 
clause  giving  defendant  benefit  of  any 
doubt  created  by  argument  of  counsel. 
Court  can  not  submit  case  to  jury  upon  rel- 
ative strength  of  argument  of  respective 
counsel. — People  v.  Ammerman,  118  Cal.  23, 
29,   50   Pac.   16. 


fact  — •  Must  bo 
proved  beyond  reasonable  doubt. — To  justify' 
conviction,  jury  must  be  satisfied  beyond 
reasonable  doubt  of  existence  of  every 
fact  necessary  to  constitute  offense  and  to 
identify  defendant  as  perpetrator. — People 
v.  Jones,  123  Cal.  66,  68,  56  Pac.  698. 

469.  When  independent  facts  and  cir- 
cumstances are  relied  upon  to  identify  ac- 
cused as  person  committing  offense  charged, 
and  taken  together  are  regarded  as  a  suffi- 
cient basis  for  a  presumption  of  his  guilt 
to  a  moral  certainty,  or  beyond  reasonable 
doubt,  each  material  fact  or  circumstance 
necessary  to  complete  such  chain  or  series 
of  independent  facts,  tending  to  establish 
a  presumption  of  guilt,  should  be  estab- 
lished to  same  degree  of  certainty  as  main 
fact  which  these  independent  circum- 
stances, taken  together,  tend  to  establish; 
that  is,  each  essential  fact  in  chain  or  se- 
ries of  facts  relied  upon  to  establish  main 
fact  must  be  established  to  moral  certainty 
or  beyond  reasonable  doubt.  It  is  there- 
fore erroneous  for  court,  when  requested 
instructions  have  reference  to  controverted 
fact  or  circumstance  as  to  whether  or  not 
defendant  was  or  could  have  been  at  cer- 
tain place  at  time  of  occurrence  for  which 
he  is  charged  with  being  responsible,  to 
strike  out  therefrom  clauses  "and.  In  case 
of  reasonable  doubt,  jury  should  acquit," 
and  "fairly  considering  liabilities  to  mis- 
take, person  and  time,  if  a  reasonable  doubt 
exists,  defendant  should  be  acquitted." — 
People  v.  Phipps,  89  Cal.  326,  332.  333. 

470.  Following  instructions  when  read 
together  were  held  proper:  "Jury  are  in- 
structed that  each  and  every  fact  and  cir- 
cumstance relied  upon  by  prosecution  to 
establish  guilt  of  defendant  must  be  proved 
by  evidence  beyond  reasonable  doubt,  and 
if  jury  are  not  entirely  satisfied  beyond  all 
reasonable  doubt  that  such  fact  and  cir- 
cumstance has  been  proven,  It  is  your  duty 
to  find  verdict  of  not  guilty."  "You  are  in- 
structed that  when  independent  facts  and 
circumstances  -are  relied  upon  to  identify 
accused  as  person  who  committed  crime 
charged,  each  material  and  independent 
fact  or  circumstance  necessary  to  complete 
such  chain  or  series  of  independent  facts 
tending    to    establish    his    guilt,    should    be 
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established  to  same  degree  of  certainty  as 
main  fact  which  these  independent  cir- 
cumstances, taken  together,  tend  to  es- 
tablish. That  Is  to  say,  each  essential,  In- 
dependent fact  in  chain,  or  series  of  facts 
relied  upon  to  establish  main  fact,  must  be 
established  to  moral  certainty,  beyond  rea- 
sonable doubt,  and  to  your  entire  satisfac- 
tion, or  you  must  acquit  defendant." — People 
v.  Olsen,  1  Cal.  App.  17,  24,  25,  81  Pac.  676. 


471.     Same— Cause    of    death,    in    i 

case. — Court  erred  in  refusing  an  instruc- 
tion asked  by  defendant's  counsel,  reading:: 
"Before  Jury  can  convict  defendant,  they 
must  be  entirely  satisfied  and  beyond  rea- 
sonable doubt,  that  deceased,  Gardner,  died 
from  effect  of  wounds  Inflicted  by  defend- 
.  ant,  and  did  not  die  from  any  other  cause." 
In  criminal  case,  Jury  must  be  satisfied 
beyond  reasonable  doubt  that  every  fact 
essential  to  constitute  offense  charged  has 
been  proved. — People  v.  Morino,  53  Cal. 
67,   68. 


472.  Same — Identity  of  defendant. — Trial 
court  in  connection  with  other  instructions 
on  subject  of  reasonable  doubt,  stated:  "If 
the  Jury  are  satisfied  from  the  evidence,  be- 
yond reasonable  doubt,  that  defendant  com- 
mitted crime  charged  against  him,  they  are 
not  legally  bound  to  acquit  him  because 
they  may  not  be  entirely  satisfied  that  de- 
fendant   and    another    or    different    person 

,  committed  alleged  offertse."  This  lan- 
guage was  objected  to,  but  supreme  court 
held  that  It  was  substantially  correct,  and 
refused  to  reverse  the  case. — People  v. 
Cronin,   34  Cal.  191,   204. 

473.  Instruction  relating  to  question  of 
Identity  was  modified  by  court  striking  out 
therefrom  statement  to  effect  that  jury 
were  not  bound  to  believe  that  witnesses 
were  able  to  identify  defendant  with  cer- 
tainty because  they  swore  positively  to  his 
identity  and  by  modification  thereof  Jury 
were  Instructed  that  to  Justify  conviction 
of  defendant  his  identity  as  guilty  person 
must  be  proved  beyond  all  reasonable  doubt, 
and  that  if  there  were  a  reasonable  doubt, 
as  to  whether  witnesses  were  able  to  iden- 
tify defendant  as  guilty  person,  they  should 
acquit  him.  They  were  further  instructed 
that  it  was  their  exclusive  province  to 
Judge  of  credibility  of  Witnesses  and  de- 
gree of  weight  and  credit  to  be  given  to 
testimony  of  each  witness.  It  was  held 
that  defendant  could  not  be  prejudiced  by 
modification  of  instruction. — People  v.  Sing 
Yow,  145  Cal.  1,  9,  10,  78  Pac.  235. 

474.  Following  instruction  deprives  de- 
fendant of  benefit  of  reasonable  doubt: 
"This  question  may  be  resolved  into  three: 
1st.  Was  Findley  killed  at  time  and  place 
stated?  Having  settled  that  question  from 
evidence,  you  will  proceed  to  inquire:  2d. 
Did  the  defendant  kill  Findley?  In  settling 
this  question,  court  instructs  you  that  if 
you  are  satisfied  from  evidence  that  defend- 
ant was  present  at  time  of  alleged  killing, 
and  that  Findley  was  in  fact  killed  at  that 


time  and  place,  and  that  defendant  tsd 
some  other  person  at  same  time  and  place 
both  fired  at  deceased,  and  that  one  or  both 
of  shots  killed  him,  then  If  yon  are  ia 
doubt  which  of  shots  produced  fatal  result 
you  will  answer  question  in  affirmative,  and 
say  that  defendant  did  kill  him."  If  there 
were  evidence  tending  to  show  conspiracy 
between  defendant  and  another  to  commit 
the  felony,  court  should  have  qualified 
charge  by  stating  that  if  conspiracy  was 
proved  and  conspirators  were  both  preseai 
aiding  and  abetting  in  common  design,  ft 
was  immaterial  by  which  of  them  fatal  sfc<* 
was  fired.  But  in  absence  of  evidence 
tending  to  establish  such  conspiracy,  chair* 
is,  If  possible,  even  more  clearly  Indefea- 
sible as  it  reverses  well-established  rale, 
that  in  case  of  doubt,  accused  Is  entitled  to 
benefit  of  doubt,  and  Jury  is  instructed  thai 
notwithstanding  that  they  may  entertais 
reasonable  doubt  whether  defendant  firri 
fatal  shot,  they  must  nevertheless  convict 
him. — People  v.  Woody,  46  Cal.  289,  2H. 
291. 

475.  Refusal  to  give  requested  instruc- 
tion that:  "Not  only  must  prosecution 
prove  beyond  all  reasonable  doubt  tha: 
crime  charged  has  been  committed,  but  tor 
must  prove  beyond  all  reasonable  doubt 
that  defendant,  and  no  one  else,  committed 
offense;  in  absence  of  such  proof  defendant 
must  be  acquitted,"  is  not  erroneous  where 
evidence  in  case  shows  that  two  other  per- 
sons besides  defendant  were  present  and 
jwere  concerned  in  and  aided  and  abetted 
defendant  in  commission  of  offense.— Peo- 
ple v.  Roberts,  1  Cal.  App.  447,  448,  82  Pic 
624. 

4741.  IaatruetioBS  approved. — In  prosecu- 
tion for  crime  of  forgery  in  raising  check. 
it  is  error  to  refuse  requested  instruction 
that:  "If  you  entertain  reasonable  doubt 
as  to  whether  or  not  exhibit  €A'  has  been 
raised  from  a  two  dollar  and  a  half  to  an 
eight  dollar  and  a  half  check,  it  will  be 
your  duty  to  acquit." — People  ▼.  Dole,  Iff 
Cal.  486,  495,  56  Pac.  681. 

477.  Where  an  instruction  upon  law  of 
reasonable  doubt  contains  a  full  and  sound 
statement  of  the  law  bearing:  upon  the 
matter  of  reasonable  doubt,  there  can  be  n* 
valid  objection  to  a  statement  in  the  In- 
struction that  "you  are  instructed  that  a 
doubt  which  acquits  defendant  on  trial 
on  charge  of  crime  must  be  reasonable 
aoubt  In  sense  mentioned  and  no  other."— 
People  v.  Winters,  125  Cal.  826,  327,  57  Pac 
1067. 

478.  Instructions    criticised. — "It    is   not 

matter  of  number  of  witnesses,  but  pre- 
ponderance, and  you  may,  if  you  retain 
reasonable  doubt,  give  defendant  benefit 
of  it,"  is  not  specially  clear  and  P*f* 
spicuous,  but  it  is  not  susceptible  of  any 
other  rational  construction -than  that  num- 
ber of  witnesses  either  upon  one  side  or 
the  other  is  of  no  controlling  force,  but 
that  preponderance  of  evidence  which  wili 
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show  defendant's  guilt  beyond  reasonable 
doubt  must  be  against  defendant,  else  they 
must  acquit  her. — People  v.  Christensen,  85 
Cal.  568,  571,  672,  24  Pac.  888. 

479.  If  court  in  its  charge  has  fully 
and  correctly  stated  law  on  subject  of  rea- 
sonable doubt,  following  additions  thereto, 
although  not  commended  by  supreme  court, 
were  held  not  to  be  prejudicially  erroneous: 
"Your,  mind  should  be  able  to  rest  reason- 
ably satisfied  of  guilt  of  defendant  before 
verdict  of  that  character  is  given,"  and 
"on  other  hand,  however,  mere  probabilities 
of  innocence,  or  doubts,  however  reason- 
able, which  beset  some  minds  on  all  occa- 
sions, should  not  prevent  such  verdict.  But 
if  whole  testimony  in  case  produces  in 
your  mind  this  degree  of  conviction  of 
guilt  of  defendant — that  is,  satisfies  you 
beyond  reasonable  doubt  of  his  guilt,  it  is 
your  duty  to  say  guilty."  The  direction  on 
this  point  must  be  considered  in  its  en- 
tirety, and  if  whole  charge,  taken  together, 
without  giving  strained  meaning  to  any 
portion  of  language  employed,  harmonizes 
and  fairly  and  correctly  presents  law  bear- 
ing on  point,  judgment  should  not  be  dis- 
turbed because  some  of  words  of  charge, 
taken  by  themselves,  do  not  fully  present 
rule  which  is  to  be  gathered  from  whole 
text  of  directions. — People  v.  Kernaghan,  72 
Cal.  609,  611,  612,  617,  619,  14,  Pac.  566;  Peo- 
ple v.  Chun  Heong,  86  Cal.  329,  332,  24  Pac. 
1021. 

480.  Instruction  given  need  not  be  re- 
peated in  requested  language. — If  instruc- 
tions upon  question  of  reasonable  doubt 
which  are  given  by  court  are  full  and 
proper,  it  is  not  error  to  refuse  to  give 
other  instructions  upon  subject  requested 
by  defendant — People  v.  Ebanks,  117  Cal. 
652,  667,  668,  40  L.  R.  A.  269,  49  Pac.  1049; 
People  v.  Barthleman,  120  Cal.  7,  10,  52  Pac. 
112;  People  v.  Jallles,  146  Cal.  301,  307,  79 
Pac.  965;  People  v.  Waysman,  1  Cal.  App. 
246,   249,   81    Pac.    1087. 

481.  In  prosecution  for  rape  Jury  were 
cautioned  that  charge  of  rape  is  "easily 
made"  and  "difficult  to  disprove."  They 
were  told  that  before  they  could  convict 
they  must  be  "satisfied  beyond  reasonable 
doubt"  that  defendant  committed  crime 
charged;  that  they  must  be  "perfectly  sat- 
isfied," or  else  they  should  acquit;  that 
mere  "preponderance  of  evidence"  will  not 
do,  but  that  there  must  be  "evidence  en- 
tirely convincing  to  the  jury,"  and  that  in 
any  other  event,  defendant  Is  "entitled  to 
an  acquittal."  The  supreme  court  said  that 
where  such  an  instruction  was  given  on 
subject  of  reasonable  doubt  it  would  be 
slow  in  any  case  to  reverse  judgment  be- 
cause other  Instructions  on  same  subject 
were  refused. — People  v.  Lenon,  79  Cal. 
625,  630,  631,  21  Pac.  967. 

482.  Jury  in  criminal  cause  was  charged 
that  "when  a  defendant  undertakes  to  es- 
tablish an  alibi,  evidence  which  he  offers, 
taken  with  other  evidence  In  case,  must  ac- 


count for  him  during  whole  period."  It 
was  contended  that  this  part  of  charge  was 
erroneous  because  It  does  not  Include  prop- 
osition of  reasonable  doubt  whether  appel- 
lant was  present,  but  as  question  of  rea- 
sonable doubt  was  fully  presented  In  other 
portions  of  the  charge,  appellate  court 
held  that  there  was  no  error. — People  v. 
Worden,  118  Cal.  669,  674,  46  Pac.  844. 

483.  It  is  not  error  for  court  to  strike 
out  portions  of  requested  instruction  as  to 
reasonable  doubt  where  remaining  portion 
well  states  matter. — People  v.  Ammerman, 
118  Cal.  28,  29,  60  Pac  16. 

484.  Defendant  asked  for  instruction  on 
doctrine  of  reasonable  doubt  in  language 
used  In  Commonwealth  v.  Webster,  59 
Mass.  (6  Cush.)  294,  by  Mr.  Justice  Shaw. 
Court  gave  portion  of  instruction,  but  emit- 
ted that  part  relating  to  burden  of  proof, 
because  elsewhere  fully  given.  Essential 
feature  of  definition  was  given,  and  it  was 
not  destroyed  or  materially  weakened  by 
separating  from  it  and  giving  elsewhere 
rule  as  to  burden  of  proof. — People  v.  Ople, 
123  Cal.  294,  296,  65  Pac.  989;  People  v.  Nun- 
ley,  142  Cal.  105,  110,  76  Pac.  676. 

485.  Instruction  mmt  be  based  on  all  of 
evidence. — It  is  not  error  to  refuse  to  in- 
struct jury  that  "If  they  believe  from  evi- 
dence introduced  in  justification  that  there 
is  reasonable  doubt  whether  or  not  prisoner 
committed  act  under  reasonable  apprehen- 
sion of  impending  danger,  and  in  self  de- 
fense, they  must  give  prisoner  benefit  of 
such  doubt,  and  must  find  him  not  guilty," 
for  reason  that  it  directs  attention  of  jury 
exclusively  to  evidence  of  justification  ad- 
duced by  defendant's  witnesses.  All  evi- 
dence, both  for  prosecution  and  defense, 
should  be  considered. — People  v.  Milgate,  5 
Cal.  127,  129. 

486.  Instruction  that  "If  you  entertain 
a  reasonable  doubt  upon  any  one  single 
material  fact  which  is  inconsistent  with 
defendant's  guilt  and  arises  from  evidence 
in  this  case,  it  is  your  duty  to  give  benefit 
of  such  doubt  to  defendant  and  acquit  him" 
was  objected  to  in  that  it  dealt  only  with 
facts  which  are  Inconsistent  with  guilt  and 
did  not  include  facts  which  were  consis- 
tent with  guilt;  but  in  view  of  other  in- 
structions given  upon  doctrine  of  reason- 
able doubt,  it  was  held  that  jury  could  not 
be  mislead. — People  v.  Waysman,  1  Cal. 
App.  246,  250.  81   Pac.  1087. 

487.  Sane— Ignoring  mitigating  circum- 
stances.— Instruction  on  subject  of  reason- 
able doubt  which  wholly  ignores  any  miti- 
gating or  extenuating  circumstances  which 
may  have  been  proved,  tending  to  reduce 
grade  of  offense  to  murder  in  second  de- 
gree, or  manslaughter,  or  to  show  that 
homicide  was  justifiable,  is  erroneous.— 
People  v.  Woody,  46  Cal.  289,  291. 

488.  Same— Good  character  of  defend- 
ant.—Instruction  which  in  substance 
charges  jury  that  good  character  of  pris- 
oner   is    not    to    be    considered    by    jury    as 
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tending*  to  raise  reasonable  doubt  of  his 
guilt,  nor  to  be  considered  at  all  unless 
evidence  in  case,  regarded  by  itself,  leaves 
minds  of  jury  in  doubt  as  to  his  guilt  of 
charge,  is  erroneous.  Prisoner  is  permitted 
to  support  original  presumption  of  inno- 
cence by  proof  of  fact  that  his  character 
in  trait  involved  in  charge  has  previously 
been  good.  This  proof  of  good  character 
coming,  as  It  does,  in  aid  of  general  pre- 
sumption of  innocence,  is  no  more  to  be 
held  out  of  view  by  jury  in  their  delibera- 
tions than  is  original  presumption  Itself. 
Oood  character  of  prisoner,  when  proved, 
is  itself,  fact  in  case — it  is  a  circumstance 
tending  in  greater  or  less  degree  to  estab- 
lish his  innocence,  and  it  is  not  to  be  put 
aside  by  jury  in  order  to  ascertain  if  other 
facts  and  circumstances,  considered  by 
themselves,  do  not  establish  his  guilt  be- 
yond reasonable  doubt. — People  v.  Ashe, 
44  Cal.  288,  290,  291;  People  v.  Bell,  49  Cal. 
475,  489;  People  v.  Shepardson,  49  Cal.  629, 
630. 


Am  to  evidence  of  good  character  to  raise 
reasonable  doubt  of  guilt,  see  note  20 
L.  R.  A.  613,  617-619. 

•489.  Limiting  Instruction  to  contested 
facts. — Instruction  upon  question  of  rea- 
sonable doubt  framed  so  broad  as  to  in- 
clude fact  of  killing  is  out  of  place  and 
can  serve  no  proper  purpose  in  cause  where 
defendant,  while  on  witness-stand,  admitted 
killing.  Only  questions  for  jury  in  such 
case  are:  First,  whether  defendant  was 
justified  in  killing  deceased  on  score  of 
self-defense;  second,  if  not,  what  was  grade 
of  offense.  If  of  any  effect  whatever,  such 
Instruction  would  be  mischievous  because 
tending  to  mislead  by  diverting  minds  of 
jury  from  true  points  of  controversy. — Peo- 
ple v.  Williams,  32  Cal.  280,  285. 

490.  Mitigating  clrcnsastanccn  Proof  of 
eotiMsshed    by   preponderance   of    evidence. 

— Preponderance  of  testimony  is  required 
from  defendant  charged  with  committing 
homicide  to  prove  -  circumstances  of  miti- 
gation or  that  justify  or  excuse  killing; 
but  as  to  other  crimes  In  respect  to  which 
there  is  no  statutory  provision  a  different 
rule  exists.  It  is  cardinal  rule  in  criminal 
cases  that  burden  of  proof  rests  on  prose- 
cution. It  would  manifestly  be  shifting 
this  burden  from  prosecution  to  defendant, 
to  require  latter  to  establish  his  defense 
by  preponderance  of  evidence,  and  would 
deprive  him  of  doctrine  of  reasonable  doubt, 
to  benefit  of  which  he  Is  everywhere  held 
entitled.  For  this  reason  following  in- 
struction was  held  erroneous:  "Prosecu- 
tion in  criminal  case  is  bound  to  make  out 
his  case  beyond  a  reasonable  doubt.  A  mere 
preponderance  of  testimony  is  not  sufficient. 
A  preponderance  of  testimony  ...  Is 
sufficient  to  make  out  innocence  of  defend- 
ant."— People  v.  Cheong  Foon  Ark,  61  Cal. 
627,  628;  People  v.  Marshall,  8  Pac.  C.  I*  J. 
841. 

491.  In  criminal  prosecution  for  murder 
where   killing   by   defendant   is   clearly   es- 


tablished by  people's  proof,  and  no  cir- 
cumstances of  mitigation  or  justification  to 
bring  case  within  exception  contemplated 
by  section  1105  of  Penal  Code  is  shows  1b 
prosecution's  evidence,  burden  of  proof  of 
justifying  and  excusing  the  act.  or  of  pro** 
ing  circumstances  which  would  lessn 
gravity  of  offense  to  manslaughter,  de- 
volves upon  defendant.  At  close  of  prose- 
cution's case  presumption  against  defend- 
ant in  such  case  is  that  he  has  committed 
an  unlawful  homicide.  It  may  not  be  said 
that  presumption  of  innocence  countervail* 
against  this,  since  by  express  provision  of 
law  the  presumption  of  innocence  was  over- 
come and  presumption  of  guilt  took  it* 
place  when  required  facts  were  proved 
The  burden  of  proving  circumstances  exon- 
erating defendant  or  reducing  grade  of 
crime  is  cast  upon  him;  and,  even  though 
there  be  no  direct  contradictory  evidence 
in  record,  the  jury  is  not  bound  to  decide 
In  accordance  with  defendant's  statement 
if  presumption  better  satisfies  their  minds. 
They  are  to  weigh  his  evidence  and  deter- 
mine fact  whether  or  not  It  is  to  be  be- 
lieved, and,  if  believed,  whether  it  Is  suffi- 
cient.— People  v.  Milner,  122  Cal.  171,  178. 
179,  181,  64  Pac.  83S. 

492.  It  is  not  error  for  court  in  connec- 
tion with  other  instructions  which  fully  and 
clearly  insist  upon  right  of  defendant  to 
have  in  every  step  of  case  benefit  of  all 
reasonable  doubts  as  to  his  guilt,  or  as  to 
any  fact  essential  to  show  his  guilt,  re- 
solved In  his  favor,  to  read  to  jury  section 
1106  of  Penal  Code  as  to  burden  of  proof 
being  upon  defendant  to  show  mitigating 
circumstances. — People  v.  Hawes,  98  Cal 
648,  653,  S3  Pac.  791. 

493.  Section  1105  of  Penal  Code  clearly 
contemplates  that  in  case  homicide  is 
proved  or  admitted,  burden  is  upon  de- 
fendant to  prove  circumstances  of  m itera- 
tion or  that  justify  or  excuse  it.  unless 
proof  on  part  of  prosecution  tends  to  sfaov 
that  crime  committed  only  amounts  to  mas- 
slaughter,  or  that  defendant  was  justifiable 
or  excusable.  In  such  case  it  is  not  error 
for  court  to  read,  as  part  of  its  instruction, 
section  1105  of  the  Penal  Code. — People  v. 
Richards,  1   Cal.  App.  567,  571,  82  Pac  Ml 

494.  Same— Demonstration. — Use  of  word 
"demonstrate"   in   following  instruction  re- 
lating to  burden  of  proof  concerning  miti- 
gating    circumstances     was     held     not    to 
vitiate    Instruction    when    considered   with 
other     portions     of     instruction     and    with 
other    instructions    given    concerning   rea- 
sonable  doubt:     "But   you    will    observe  In 
this   connection    that    the   burden   of  proof 
thus   cast   upon   defendant   is   not  used  in 
any  liberal  sense;  it  is  not  necessary  that 
defendant    shall    in    this   matter,   any  more 
than  in  any  other,  prove  affirmatively  that 
he  did  not  intend  such  consequences.    It  i' 
sufficient  that  he  demonstrate  to  your  un- 
derstanding by  the  testimony  given,  by  in- 
ference correctly  and  properly  drawn  from 
the  whole  testimony  in  case,  that  notwith- 
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standing*  the  burden  so  cast  upon  him, 
there  still  exists  in  your  mind  a  reason- 
able doubt  of  his  guilt,"  etc. — People  v. 
Newcomer,  118  Cal.  268,  267,  268,  50  Pac. 
405;  People  v.  Neary,  104  Cal.  373,  3T8,  87 
Pao.  94  8^ 

*49ff.  Same— Inannlty. — Where  person  ac- 
cused of  crime  relies  on  defense  of  insanity, 
he  is  bound  to  establish  it  by  such  pre- 
ponderance of  evidence  that  if  question 
were  submitted  to  jury  in  civil  case,  they 
would  find  him  Insane.  In  other  words,  In- 
sanity, like  any  other  affirmative  defense 
relied  on  by  defendant  in  criminal  case, 
must  be  proved  to  satisfaction  of  jury.  It 
is  fact;  and  fact  proved  by  preponderance 
of  evidence  is  fact  "satisfactorily  estab- 
lished."— People  v.  Messersmith,  61  Cal. 
246,-248. 

496.     Where    insanity    is    pleaded   as    de- 
fense it  is  fact  to  be  proved  by  defendant, 
and    must    be    established    by    evidence    in 
case  with  same  clearness  and  certainty  as 
any  other  fact  alleged  by  defendant  in  his 
defense;  that  is  to  say,  proof  must  be  such 
in   amount,   that   if   single   issue   of  sanity 
or    insanity    of   defendant    should    be    sub- 
mitted to  jury  in  civil  case,  they  would  find 
that  he  was  insane.     In  cases  where  homi- 
cide is  clearly  established  against  defend- 
ant,  only  object  of  proving  Insanity   is   to 
negative     malicious     intent     of     defendant, 
presumed  by  law  from  act  of  killing;  and  if 
It  is  proved  that  defendant  was  insane  at 
time   of  commission  of  act,   that  presump- 
tion is  rebutted.    Instruction  that  "This  de- 
fendant is  presumed  to  be  sane  until  con- 
trary   is    shown,    and    a    doubt    upon    this 
question  alone  should  not  acquit,  for  sanity 
is    an    affirmative    proposition,    and    should 
be  made  to  appear  beyond  any  reasonable 
doubt,"   is   erroneous   in  respect  to  amount 
of  proof  required  to  rebut  the  presumption. 
— People   v.   Coffman,   24   Cal.   230,   236,    237. 

497.  Doctrine  of  reasonable  doubt  does 
not  apply  to  question  of  insanity.  If  in- 
sanity be  relied  upon  as  defense,  it  must 
be  established  affirmatively  by  defendant 
by  preponderance  of  proof  as  in  civil  cases. 
— People  v.  Ward,  105  Cal.  335,  843,  38 
Pac.  945. 

498.  Where  insanity  is  urged  as  defense 
for  homicide,  It  is  proper  to  instruct  Jury 
that  "burden  of  proving  insanity  at  that 
time  rests  upon  him,  because  law  presumes 
he  was  then  sane." — People  v.  McCarthy, 
115  Cal.   255,   261,  46  Pac.   1073. 

499.  Reasonable  doubt  as  to  sanity  Is 
not  sufficient  to  make  out  that  defense. — 
People  v.  Barthleman,  120  Cal.  7,  10,  52  Pac. 
112. 

500.  Same—- -Same  — Term  Inaanlty  suffi- 
ciently describes  drunken  item,  epflepny,  an- 
consciousness. — Instruction  that  burden  of 
proof  is  on  defendant  where  evidence  of 
insanity  Is  relied  on  is,  as  proposition  of 
law,  correct.  Such  instruction  is  not  preju- 
dicially erroneous  by  fact  that  defendant's 
defense  was  not  Insanity,  but  that  he  was 


unconscious,  either  through  drunkenness  or 
epilepsy,  where  from  evidence  Jury  could 
not  fail  to  see  that  Instruction  regarding 
Insanity  related  to  that  peculiar  mental 
condition  that  defendant  claimed  to  have 
been  In,  by  whatever  name  it  might  be 
called.  Thus  understood,  it  is  correct  to 
say  that  burden  of  proof  was  on  him  to 
establish  that  peculiar  mental  condition 
which  he  relied  upon  as  defense. — People  v. 
Nlhell,  144  Cal.  200,  202,  77  Pac.  916. 

501.  Same— Instruction  as  to  reasonable 
doubt  Inappropriate,  when.  —  Instruction 
that  "If  jury  have  a  reasonable  doubt 
whether  killing  was  In  heat  of  passion 
created  by  provocation  supposed  to  be  suffi- 
cient to  create  irresistible  passion  in  rea- 
sonable person,  or  in  defense  of  his  life  or 
person,  they  should  acquit,"  is  bad  where 
killing  is  admitted,  because  presumption  of 
guilt  arises  and  onus  is  laid  upon  prisoner 
of  disproving  guilt;  this  can  not  be  done 
by  raising  doubt  in  minds  of  jury,  but  by 
establishing  fact  by  preponderating  proof. 
— People  v.  Stonecifer,  6  Cal.  406,  410. 

Mtt.     Same— Raisins;  doubt  I*  insufficient. 

—Defendant  in  prosecution  for  homicide 
must  prove  mitigating  circumstances  by 
preponderance  of  proof.  Raising  doubt  is 
Insufficient.— People  v.  Hong  Ah  Duck,  61 
Cal.  387,  894-396;  People  v.  Rodrlgo,  69  Cal. 
601,   603-605,  11  Pac.   i81. 

503.     Where     extenuating     circumstances 
are   pleaded   in   defense   of  prosecution   for 
homicide,  it  is  proper  to  refuse  to  instruct 
Jury   that    "if    they   believe    from    evidence 
introduced  in  Justification  that  there  is  rea- 
sonable doubt  whether  or  not  prisoner  com- 
mitted  act   under   reasonable   apprehension 
of    impending   danger,   and   in    self-defense, 
they    must    give    prisoner    benefit    of    such 
doubt,  and  must  find  him  not  guilty."    Rea- 
sonable  doubt   Is   Insufficient   to   determine 
guilt   or   Innocence   of   prisoner.     Homicide 
being  admitted  or  proved,   law  raises  pre- 
sumption  of  malice,  which   it  is  necessary 
for  prisoner  to  rebut  by  proof.     Proof  be- 
yond    reasonable     doubt     is     necessary     to 
establish    fact    against    prisoner;    but    pre- 
ponderating    proof,  —  proof     necessary     to 
satisfy  jury  of  fact,— Is  sufficient  to  estab- 
lish  fact  in  his  favor.     But   It  must  go   to 
this  extent,   otherwise   there   is  nothing  on 
which  jury  can  found  their  belief,  and  war- 
rant  them   in   considering  fact  proved.     It 
is   not  sufficient,   therefore,   to  raise   doubt, 
even  though  it  be  reasonable  doubt,  of  fact 
of  extenuation,  simply  because  of  no  proof 
of  fact.     General  doctrine  of  books  appears 
to    be    that    if   Jury    should    find    fact    that 
prisoner    made    felonious    assault   upon    de- 
ceased   with     unlawful    weapon,     inflicting 
mortal     wound,      which     produced     instant 
death,   and    that    there   was    some   evidence 
tending    to    prove    that    such    wound    was 
given   in   the  heat   of  blood   in  sudden   and 
mutual  combat,  and  that  proof  of  such  fact 
did  not  preponderate  over  proof  against  it. 
though  it  raised  some  doubt  In  their  minds, 
that   the   matter  of  extenuation   would  not 
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be  sufficiently  made  out,  and  judgment   of      When  It  Is  within  the  power  of  a  part;  to 


court  would  be  against  prisoner  for  higher 
offense. — People  ▼.  Milgate,  5  Cal.  127,  129, 
130. 

504.  Conparet  The  well-settled  rule  that 
defendant  shall  not  be  convicted,  unless 
evidence  proves  his  guilt  beyond  reasonable 
doubt,  applies  to  whole  and  every  material 
point  of  case,  no  matter  whether  it  is  act 
of  killing,  or  reason  for,  or  manner  of  its 
commission.  Defendant  prosecuted  for  crime 
of  murder  has  burden  of  proving  circum- 
stances of  mitigation  or  that  Justify  or 
excuse  commission  of  homicide,  after  com- 
mission of  homicide  by  him  is  proved.  This 
does  not  mean  that  he  must  prove  such  cir- 
cumstances by  preponderance  of  evidence, 
but  that  presumption  that  killing  was 
felonious  arises  from  mere  proof  by  prose- 
cution of  homicide,  and  burden  of  proving 
circumstances  of  mitigation  is  thereby  cast 
upon  him.  He  is  only  bound  under  this 
rule  to  produce  such  evidence  as  will  create 
in  minds  of  jury  reasonable  doubt  pf  offense 
charged. — People  v.  Bushton,  80  Cal.  160, 
164,   22  Pac.  127,  649. 

805.  Necessity  of  requesting  desired  In- 
struction.—  Where  definition  of  reasonable 
doubt  is  correctly  given  omission  in  that 
connection  to  tell  Jury  that  "guilt  of  de- 
fendant should  be  Inconsistent  with  every 
other  rational  hypothesis"  Is  not,  in  ab- 
sence of  request  that  It  be  given,  erroneous. 
—People  v.  Brlttan,  118  Cal.  4094  411,  60 
Pac.   664. 

See  pars.   45-47,  this  note. 

XII.  LESS  SATISFACTORY  EVIDENCE- 
SUBDIVISIONS   6  AND   7. 

As   to   constitutionality  of   provision,   see 

par.  103,  this  note. 

As  to  presumption  that  evidence  wilfully 
suppressed    would    be    adverse    if    produced, 

see,  ante,   9  1963,  subdivision  5  and  note. 

As  to  presumption  that  higher  evidence 
would  be  adverse,  from  inferior  being  pro- 
duced, see,  ante,  §  1963,  subdivision  6  and 
note. 

506.  Best   evidence   must   be    produced. — 

It  is  well-settled  rule  that  best  evidence 
of  which  case  is  susceptible  must  be  pro- 
duced; and  failure  to  supply  such  evidence, 
unless  accounted  for,  raises  the  presump- 
tion that  there  is  something  behind  which 
party  is  unwilling  to  disclose. — McCann  v. 
Beach,  2  Cal.   25,  30. 

507.  Construction  of  section  —  Subdivl- 
nlon  7. — Where  it  appears,  in  an  action  for 
personal  injuries  received  by  a  mine  fore- 
man while  being  hoisted  in  a  bucket,  that 
he  and  another  employee  each  gave  some 
of  the  signals  for  hoisting,  in  testifying  to 
the  signals  given,  the  foreman  is  giving 
evidence  which  is  not  in  a  legal  sense 
"weaker"  than  that  of  any  other  eyewit- 
ness.— Gibson  v.  Kennedy  Extension  Gold 
Min.  Co.,  172  Cal.   294,  156  Pac.  66. 

506.*  Effect  of  failure  to  produce  evidence 
—  Presumption    that     It    is    prejudicial.  — 


produce  evidence  which  from  its  verr 
nature  must  overthrow  the  cause  made 
against  him,  if  not  founded  on  fact  the 
refusal  of  such  party  to  produce  such  evi- 
dence raises  the  presumption  that  the  evi- 
dence, if  produced,  would  operate  to  ki» 
prejudice,  and  support  the  case  of  his  ad- 
versary.— Bone  v.  Hayes,  154  Cal.  TCE,  91 
Pac.  172. 


As  to   failure  to  call  witne 

621,  this  note. 


see  par. 


500.     Evidence  —  Estimated    according  to 
power    to    produce.  —  One     who     purchased 
stock  of  jewelry  from  assignee  of  insolvent 
was  charged  with  having  assisted  insolre&t 
In  secreting  large  portion  of  his  stock  be- 
fore assignment  was  made.     After  sal*  de- 
fendant continued-  to  carry  on   business  ia 
same  store  formerly  occupied  by  insolvent 
and  employed  latter  as  assistant.     In  actios 
brought   by   assignee    to    recover    from  :b» 
defendant     goods     alleged     to      have    bees 
secreted,   evidence   disclosed,  'not   only  tfcat 
large  portion  of  stock  of  insolvent  had  beea 
surreptitiously    withdrawn    from    stock  be- 
fore   time    of    assignment,    but    that   insol- 
vent's husband  had  declared  that,  in  antici- 
pation   of    action    by    certain    creditors.  It 
had  secreted  goods  to  value  of   twenty-five 
thousand     dollars,     that     after     purchasing 
stock    from    assignee    worth    less    than  t-i 
thousand  dollars,   defendant  had    sold  lars* 
amounts   of  jewelry  for  which   he   had  re- 
ceived  about   thirty-four  thousand   dollars; 
that  subsequent   to   sale   he   had   purchase^ 
diamonds,   watches,   etc.,   to  the  amount  of 
about    four    thousand    six    hundred    dollars, 
but  that  at  time  when  certain  creditors  at- 
tached  property   in   hands   of   defendant  as 
belonging  to  insolvent,  there  was  stock  os 
hand  of  value  of  from  twenty-five  thousand 
dollars  to  thirty  thousand  dollars.     In  stock 
then     attached     In     defendant's     possession 
were   found    considerable   number    of  valu- 
able   gold    watches,    also    several    elaborate 
pieces     of     diamond     jewelry,     which    were 
clearly     identified     as     having     been    pur- 
chased   by    said    insolvent,    and    carried  in 
stock    by   her  prior  to   her   insolvency,  but 
which   were  not  included   In  assets   surren- 
dered to  assignee  and  sold  by  him  to  de- 
fendant.     It    also    appeared    that   diamonds 
held  in  insolvent's  stock  were  worth  twenty 
thousand  dollars  or  more;  at  time  of  insolv- 
ency,   value    of    diamonds    on    hand    (and 
thereafter   sold   with  general   stock   by  as- 
signee to  defendant)  was  found  to  be  from 
thirteen    thousand    dollars    to    fifteen  thou- 
sand dollars;  but  at  time  of  attachment,  dia- 
mond    stock    in    hands    of    defendant    was 
worth    sum    of    fourteen    thousand    dollars. 
Some  declarations  of  defendant  were  given 
In   evidence   which    tended   to   show  under- 
standing  between    him    and    insolvent  that 
when  defendant  was  repaid  money  he  bad 
Invested,  with  certain  interest,  stock  should 
belong  to  insolvent;  also  that  he  had  been 
repaid   prior   to  attachment,   but   continued, 
however,    in    possession    of    property,   and 
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claimed  to  own  same.    Defendant  moved  for 
nonsuit    on    this    evidence    and    this    being- 
denied,    he    declined    to    introduce   any   evi- 
dence.    Defendant  appealed  from  judgment 
against    him    claiming    that    this    evidence 
was   insufficient,   but  supreme   court   stated 
that  evidence  is  to  be  estimated,   not  only 
by   its   own   intrinsic   weight,    but   also   ac- 
cording to  evidence  which  it  is  in  power  of 
one   side   to   produce,   and   other  to   contra- 
dict; that  if  estimation  and  values  given  in 
evidence    for   plaintiff   were    false,    it   must 
have  been  easy  for  defendant,  by  a  produc- 
tion   of    his    books,    or    otherwise,    to    con- 
tradict them.     If  he  received  accessions  to 
his  stock  by  purchase,  gift,  or  consignment, 
in  addition  to  those  proved  by  plaintiff,  or 
if  goods  found  in  his  stock  which  had  been 
formerly  owned  by  insolvent  and  not   sur- 
rendered by   her  to  assignee   in  insolvency 
were  introduced  into  his  store  without  his 
knowledge,  or  had  been  in  some  way  legiti- 
mately obtained,  it  was  easy  for  defendant 
to  prove  these  facts,  and  very  difficult  for 
plaintiff  to  prove  contrary.    He   offered   no 
proof,  and  can  not  justly  complain  if  court 
viewed     his     neglect     with     suspicion,     and 
gave  plaintiff  advantage  of  unfavorable  in- 
ferences   which    evidence    justified.      Many 
articles   which    it   was   reasonable    to    infer 
had  been  sold   by  insolvent  were   found   in 
defendant's    possession,    and   he    offered    no 
explanation  of  this  fact;  the  amount  of  his 
sales  and  goods  remaining  in  stock  unsold 
were  out  of  all  proportion  to  investment  he 
had   made,    and    as    to    this    incongruity    he 
also  remained  silent.    From  these  and  other 
facts  developed,  it  was  fair  inference   that 
sales  he  had  made  included  goods  which  had 
been  surreptitiously  withheld  from  the  as- 
signee.— Hall  v.  Susskind,  120  Cal.  559,  563, 
564,  53  Pac.  46. 

510.  Same  —  Of  statement*  of  deceased 
person. — No  weaker  kind  of  testimony  can- 
be  produced  than  the  unsupported  testi- 
mony of  one  person  as  to  statements  made 
to  him  by  deceased  person. — Mattingly  v. 
Pennie,  105  Cal.  514,  623,  45  Am.  St.  Rep. 
87,  39  Pac.  200. 

311.  Failure  to  eall  witnesses— Prcsnmp- 
f Ion— Instruction. — In  an  action  to  recover 
damages  for  an  automobile  collision  with 
a  railroad  train,  an  instruction  to  the  ef- 
fect that  if  the  defendant  failed  to  call  and 
examine  as  witnesses  the  employees  whose 
fault  caused  or  contributed  to  the  acci- 
dent and  resultant  injury,  «uch  failure 
created  a  presumption  that  the  testimony 
of  such  witnesses  should  have  been  un- 
favorable to  the  defendant  was  properly 
Kiven  under  the  provisions  of  subdivision 
7  of  the  above  section,  such  witnesses  be- 
ing in  court  during  the  trial. — Alloggi  v. 
Southern  Pac.  Co.,  37  Cal.  App.  72,  173  Pac. 
1017,  following  doctrine  in  Bone  v.  Hayes, 
154  Cal.  765,  99  Pac.  175. 

As  to  effect  of  failure  to  produce  evi- 
dence* see  par.  518,  this  note. 

512.  Instruction  Inapplicable,  when. — In- 
struction   requested   by   defendant   that   "if 


either  party  has  produced  inferior  evi- 
dence, where  It  is  in  power  of  such  party  to 
produce  higher  evidence,  then  jury  must 
presume  that  such  higher  evidence,  if  pro- 
duced, would  be  adverse  to  that  party,"  is 
not  applicable  and  should  not  be  given 
where  it  does  not  appear  In  case  that  plain- 
tiffs produced  inferior  evidence,  when  it 
was  in  their  power  to  produce  evidence  of 
higher  degree. — Thomas  v.  Gates,  126  Cal.  1, 
6,  58  Pac.  315. 

513.  Instruction  authorized  by  subdivi- 
sion 7  is  not  warranted  by  failure  of  party 
to  call  as  witnesses  certain  physicians  who 
had  been  called  in  consultation  with  physi- 
cian who  had  charge  of  case,  when  latter 
is  produced  as  witness.  It  could  not  well 
be  said  that  testimony  of  latter,  who  had 
made  many  professional  calls  on  patient, 
was  less  satisfactory  than  that  of  the*  con- 
sulting physicians. — Wood  v.  Los  Angeles 
Traction  Co.,  1  Cal.  App.  474,  477,  82  Pac. 
547. 

514.  Same  —  Evidence  which  won  Id  In- 
criminate witness. — At  the  request  of  pro- 
secution court  instructed  jury  as  follows: 
"Where  weaker  evidence  is  produced  when 
it  was  in  power  of  party  to  produce  higher, 
it  is  presumed  that  the  higher  evidence 
would  be  adverse  if  it  had  been  produced." 
Giving  of  this  instruction  was  error  for 
two  reasons.  In  first  place,  because  word 
"weaker"  is  substituted  for  "inferior,"  a 
word  of  different  meaning;  and  in  second 
place,  because  it  was  wholly  inapplicable 
to  evidence  in  case.  Defendant  did  not  in- 
troduce inferior  evidence — i.  e.,  evidence  of 
lower  class — upon  any  point,  as  to  any 
point  as  to  which  he  could  be  supposed 
to  have  had  higher  evidence  in  his  power. 
Use  made  of  instruction  seems  to  have  been 
to  found  an  argument  against  defendant 
upon  ground  that  he  had  not  hunted  up 
and  called  as  witnesses  men  from  whom 
lie  claimed  to  have  won  check  for  raising 
of  which  he  was  on  trial  on  charge  of 
forgery.  Evidence  in  case  indicated  that 
testimony  of  such  men  would  not  have 
been  of  higher  class  than  defendant's  own, 
and  that  they  could  not  have  exonerated 
defendant  without  incriminating  them- 
selves.— People-  v.  Dole,  122  Cal.  486,  493, 
494,   55  Pac.  581. 

515.  Same— Failure  of  defendant  to  tes- 
tify.— Where  In  criminal  case  there  is  no 
suggestion  whatever  in  record  that  any 
important  witness  could  have  been  produced 
by  defendant  before  jury  and  was  not  pro- 
duced, such  record  does  not  show  proper 
occasion  to  give  instruction  directed  by 
subdivision  6;  and  the  giving  of  such  in- 
struction would  be  especially  Improper 
where  defendant  did  not  take  witness- 
stand  and  practical  application  of  instruc- 
tion points  to  that  fact  as  strong  circum- 
stance to  be  taken  against  him.  Defendant 
has  constitutional  right  to  stand  mute  and 
demand  that  prosecution  prove  case  against 
him  beyond  reasonable  doubt. — People  v. 
ruff,   122  Cal.   589.  592,  55  Pac.   407. 


0)061 


EFFBCT  OF   EVIDKNCE-^IURY  JUDGES   OF. 


IPL  IV, 


519.  Same— Privileged  eommnnleatlons. — 
Refusal  of  plaintiff,  in  action  for  damages 
for  personal  injuries,  to  permit  physician 
who  had  been  called  in  professionally  to 
examine  her  to  testify  for  defendant  as  to 
facts  he  learned  by  reason  of  such  exami- 
nation is  not  suppression  of  testimony 
within  meaning-  of  above  section.  It  is  not 
policy  of  law  to  exclude  certain  testimony 
and  at  same  time  to  raise  presumption 
prejudicial  to  party  at  whose  Instance  it 
was  excluded. — Estate  of  Carpenter,  94 
Cal.  406,  419,  29  Pac.  1101;  Thomas  v.  Gates, 
126  Cal.  1,  6,  68  Pac.  315. 

As  to  privileged  communications,  see^ 
ante,  §  1881  and  note. 

517.  Same— Testimony  available  to  both 
parties. — This  instruction  is  not  applicable 
when,  testimony  not  produced  is  equally 
within  power  of  both  parties. — Wood  v. 
Los  Angeles  Traction  Co.,  1  Cal.  App.  474, 
478.   82   Pac.   547. 

518.  Object  of  rale  of  law  which  re- 
quires production  of  best  evidence  of  which 
facts  sought  to  be  established  are  suscep- 
tible, is  prevention  of  fraud;  for,  if  party 
is  in  possession  of  this  evidence,  and  with- 
holds it,  and  seeks  to  substitute  inferior 
evidence  in  its  place,  presumption  naturally 
arises  that  better  evidence  is  withheld  for 
fraudulent  purposes,  which  its  production 
would  expose  and  defeat.  When  it  appears 
that  this  better  evidence  has  been  volun- 
tarily and  deliberately  destroyed,  same  pre- 
sumption arises,  and,  unless  met  and  over- 
come by  full  explanation  of  circumstances, 
it  becomes  conclusive  of  fraudulent  design 
and  all  secondary  or  inferior  evidence  is 
rejected.  If,  however,  destruction  was 
made  under  an  erroneous  impression  of  its 
effect,  under  circumstances  free  from  sus- 
picion of  intended  fraud,  secondary  evi- 
dence is  admissible.  Cause  or  motive  of 
destruction  is  then  controlling  fact  which 
must  determine  admissibility  of  this  evi- 
dence in  such  cases.  Affidavits  and  other 
preliminary  evidence  introduced  for  pur- 
pose of  laying  foundation  for  introduction 
of  secondary  evidence  of  notes  which  have 
been  lost  or  destroyed  are  addressed  en- 
tirely to  court,  and  are  not  to  be  consid- 
ered by  jury;  but  the  court,' in  its  instruc- 
tion, may  explain  reason  why  such  sec- 
ondary evidence  has  been  admitted  as 
some  of  jury,  without  such  explanation, 
might  hesitate  to  give  verdict  upon  note 
which  was  not  produced.  But  court  can  not 
instruct  jury  that  where  such  preliminary 
evidence  traces  notes  into  hands  of  maker, 
such  evidence  raises  presumption,  in  favor 
of  maker,  that  note  has  been  paid.  No  evi- 
dence having  been  introduced  to  Jury  show- 

ng  possession  of  note  by  maker,  such  pre- 
sumption does  not  arise  before  jury;  and  if 
such  presumption  does  arise  before  court, 
it  is  disposed  of  by  ruling  on  sufficiency  of 
affidavits,  and  In  admitting  secondary  evi- 
dence. It  Is  also  error  for  court  to  instruct 
jury  that  explanation  given  in  preliminary 
evidence  of  reasons  for  destruction  of  note 


is  beyond  purposes  for  which  they  are  ad- 
mitted, as  same  principles  which  perssii  a 
party  to  prove  destruction  or  loss  of  not* 
permit  him  to  prove  all  such  facts  ane 
circumstances  as  are  requisite  to  introduc- 
tion of  secondary  evidence.  But  such  ex- 
planation is,  like  other  preliminary  evi- 
dence, for  consideration  of  court.  Second- 
ary evidence  being  admitted,  it  become? 
province  of  jury  to  judge  of  its  credit  an* 
weight.  It  takes  place  of  primary  evi- 
dence, and  Is  entitled  to  same  consideration 
It  is  substitute  for  original  notes,  and  if 
sufficiently  full  as  to  their  contents,  it 
places  plaintiff  in  same  position  in  court  as 
though  secondary  evidence  had  never  beea 
required.  Distinction  between  primary  aa£ 
secondary  evidence  has  reference  to  its 
quality,  and  not  to  its  strength.  Secondary 
evidence  may  be  equally  as  conclusive  u 
primary. — Bagley  v.  McMickle.  9  Cal.  4U 
446-452. 

519.     Verdict  —  Sufficiency    of    evldeac*-— 

When  matter  is  proved  to  satisfaction  of 
jury  by  preponderance  of  evidence,  then  it 
can  be  affirmed  that  they  are  convinced  of 
its  truth,  and  being  thus  convinced  of  its 
truth,  they  can  base  a  verdict  on  it— 
Treadwell  v.  Whittier,  80  Cal.  674,  584.  23 
Pac.  266. 


590.     Weaker    evidence    pvedau 

of. — The  provision  of  above  section  "that  if 
weaker  or  less  satisfactory  evidence  is  of- 
fered when  it  appears  that  stronger  or 
more  satisfactory  was  within  the  power  of 
the  party,  the  evidence  offered  should  be 
viewed  with  distrust"  as  an  instruction  to  a 
Jury  .is  like  some  others  contained  in  above 
section  subject  to  criticism  as  being  an  in- 
trusion on  the  province  of  the  jury  to  ex- 
clusively determine  the  weight  and  effect 
to  be  given  to  the  evidence  in  any  case  pre- 
sented to  them.  It  is  a  mere  commonplace 
rule  whicli  an  intelligent  jury  will  recog- 
nize and  apply  when  the  evidence  in  the 
case  calls  for  Its  application  without  any 
suggestion  by  the  court  upon  the  subject 
This,  however,  furnishes  no  reason  why  the 
giving  of  it  should  be  held  harmless  when- 
ever the  existence  of  a  proper  occasion  for 
giving  it  Is  questioned  any  more  than  it 
should  be  held  error  always  to  give  it  be* 
cause  it  may  be  an  invasion  of  the  province 
of  the  Jury.  Like  other  instructions  error 
in  giving  it  can  not  be  insisted  upon  unless 
it  appears  to  have  been  prejudicial  to  the 
party  complaining  of  it. — Brown  v.  Sharp- 
houser  Contracting  Co.,  159  Cal.  89,  112 
Pac.  874. 

521.  It  is  a  well  settled  rule  that  when 
the  evidence  tends  to  prove  a  material  fact 
which  imposes  a  liability  on  a  party  and 
he  has  it  in  his  power  to  produce  evidence 
which  from  its  very  nature  must  overthrow 
the  case  made  against  him  if  it  Is  not 
founded  on  fact,  and  he  refuses  to  produce 
such  evidence,  the  presumption  arises  that 
the  evidence,  if  produced,  would  operate  to 
his  prejudice  and  support  the  case  of  hi? 
adversary,  and   this  principle  applies  with 
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perhaps  greater  force  where  a  party  charged 
with  conduct  which  is ,  apparently  suspi- 
cious or  dishonorable  has  an  opportunity  to 
explain  it  but  fails  to  do  so. — Bone  v. 
Hayes,  154  Cal.  759,  765,  99  Pac.  172. 

522.  Where  trustee  fails  to  keep  account 
of  trust  funds  or  refuse  to  give  a  true  ac- 
count thereof,  all  presumptions  upon  a 
settlement  of  the  account  are  against  the 
trustee. — Bone  v.  Hayes,  154  Cal.  759,  766, 
39  Pac.  172. 


523.  Words  "weaker"  and  "inferior"— 
When  applied  to  evidence  bare  different 
meaning-*. — People  v.  Dole,  122  GaL  486, 
493,  56  Pac.  681. 

Aa  to  direct  and  Indirect  evidence,  see, 
ante,   89  1828,  1831,  1832  and  notes. 

As    to   Indispensable   evidence,    see,    ante, 

9  1836  and   note. 

As    to    primary    and    secondary    evidence, 

see,  ante,   99  1828-1830,  1855-1937  and  notes. 


TITLE  V. 

OF  THE  RIGHTS  AND  DUTIES  OF  WITNESSES. 


§  2064.  Witnesses  bound  to  attend  when  sub- 
poenaed. 

§  2065.     Witnesses  bound  to  answer  questions. 

§  2066.     Right  of  witnesses  to  protection. 

§  2067.  Witnesses  protected  from  arrest  when 
attending,   or  going  or   returning. 


9  2068.  Arrests  to  be  made  void,  and  party 
making  arrest  liable,  etc. 

9  2069.     To  make  affidavit  if  arrested. 

§  2070.  Court  to  discharge  witness  from  ar- 
rest. 


§  2064.  WITNESS  BOUND  TO  ATTEND  WHEN  SUBP(ENAED.  A  wit- 
ness, served  with  a  subpoena,  must  attend  at  the  time  appointed,  with  any 
papers  under  his  control  lawfully  required  by  the  subpoena,  and  answer  ail 
pertinent  and  legal  questions;  and,  unless  sooner  discharged,  must  remain 
until  the  testimony  is  closed. 

History:     Enacted  March  11,  1872,  re-enactment  of  5  407  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.   1900-1,  p.   256,   held   unconstitutional,   see   history,   §  5   ante; 
amendment  approved  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  735 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  519. 

WITNESS  SUBPOENAED— BOUND  TO 

ATTEND. 

1.  Power  of  legislature  to  compel  attendance 

of  witness. 

2.  8econd  refusal  to  be  sworn  and  to  testify — 

After  having  been  punished  for  a  pre- 
vious refusal-— Is  a  separate  offense. 

post, 


Aa    to    answering    questions,    see 

§5  2065,   2066  and   notes. 

Aa  to  attendance  and  examination  of  wit- 
nesses before  legislature  and  committee* 
thereof,  see  Kerr's  Cyc.  Pol.  Code,  2d  ed., 
5§  300  et  seq.  and  notes. 

Aa  to  change  of  place  of  holding  court, 
see,  ante,  S  143  and  note. 

Aa  to  competency,  etc.,  of  witness,  see, 
ante,  58  1878-1884  and  notes. 

Aa  to  contempt,  see,  ante,  55  1209  et  seq. 
and  notes. 

Aa  to  disobedience  of  supbcena  being  con- 
tempt, see,  ante,   55  178,   1991   and  notes. 

Aa  to  disobedience  of  subpcena  In  a  crim- 
inal cause,  see  Kerr's  Cyc.  Pen.  Code,  2d  ed., 
§  1331  and  note. 

Aa  to  effect  of  changing  place  of  holding 
court,  see,  ante,  6  143  and  note. 

Aa  to  examination  of  witness,  see,  ante, 
91 2042-2054   and   notes. 
C.C.P.— 240 


Aa  to  exemption  of  consuls,  see  note  45 
L.  R.  A.  586,  687. 

Aa  to  Impeachment  of  witness,  see,  ante, 
99  2042-2054  and  notes. 

Aa  to  penalty  for  refusal  to  be  sworn  or 
to  testify,  see  Kerr's  Cyc.  Pen.  Code,  2d  ed., 
9  166,  subd.  6  and  note. 

Aa  to  power— Of  court  to  make  order 
affecting  right  of  witness  to  his  books, 
papera,  or  other  property  claimed  by  him, 

see  note  42  Am.  Dec.  114. 

Same— Of  grand  Jury  to  compel  witness 
to  attend  and  testify.— See  note  54  Am. 
Dec.  763,  764. 

Same— To  compel  attendance. — See,  ante, 
§§  128-177  and  notes. 

Same— To  compel  party  to  produce  hooka 
and  papera  aa  evidence  or  for  examination 
of  his  adveraary. — See  note  41  Am.  St.  Rep. 
388-396. 

Same—  Same— Ai  to  refusal  to  produce 
hooka  or  papera  in  response  to  aubposna. 
upon  ground  that  they  contain  private 
matter,  see  note  29  L.  R.  A.    (N.  S.)   716. 

Same— To  punish  for  refusal  to  be  aworn, 

or  to  testify.— See  note  13  L.  R.  A.  67,  68. 

Aa    to    production    of    criminatory    docn. 
menta  by  witness,  see  notes  21  Am.  Deo.  66; 
33  Am.  Rep.  542. 
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A.  to  Punishment  of  party  refMlmc, 
wttiew,  to  answer  a  qucstloa,  by  atrlftUaa; 
oat  of  hi*  eoatplalat  or  anwer,  see,  ante, 
S  1991  and  note. 

Am  to  panlaameat  of  wltneaa  for  contempt 
la  refnaiaa:  to  aaawer  questions,  see,  ante, 
3S  178,  411  and  notes;  post,  8  2066  and  note. 

Aa  to  refreshing  memory  of  wttaeaa,  see, 
ante,  99  2042-2054  and  notes. 

Aa  to  refusal  to  produce  hooka  and  pa- 
pers In  response  to  avbposna,  upon  ground 
that  they  contain  private  matters,  see  note 
29  L.  R.  A.    (N.  S.)   716. 

Aa  to  riajht  of  atate  to  require  service  of 
peraona  within  ita  limits  aa  witnesses,  see 

Kerr's  Cyc.   Pol.   Code,   2d  ed.,   9  37. 

Aa  to  aelavre  of  private  property  for  oae 
aa  evidence,  see  note  61  Am.  St.  Rep.  351- 
357. 

Aa  to  aubposaaa,  see,  ante,  99  1965  et  seq. 
and  notes. 

Aa  to  witness  out  of  county  uot  belns; 
compelled  to  attend  unless  distance  of  real- 
deuce  from  court  to  be  lean  than  thirty 
mllea,  see,  ante,  9  1989. 


1.  Power  of  lea-lalature  to  eoampel  at- 
tendance of  witness* — Right  of  legislature 
to  determine  who  shall  be  a  competent 
witness  to  establish  any  fact  in  judicial 
examination  and  to  compel  attendance  of 
such  witnesses  can  not  be  disputed.  Every 
person  is  subject  to  power  of  legislature 
to  compel  him  in  any  judicial  proceeding 
to  g-ive  testimony  of  any  fact  within  hie 
knowledge  and  material  to  Issue,  except  in 
so  far  as  constitution  restrains  legislature 
from  exercising  this  power  or  protects  In- 
dividual from  compulsory  compliance  with 
its  attempted  exercise. — Ex  parte  Cohen. 
104  Cal.  524.  526,  527,  43  Am.  St.  Rep.  137. 
26  L.  R.  A.  423,  38  Pac.  364. 


2.  Second  refuaal  to  be  eworn  and  f 
testify— After  having  been  pualaheel  for  a 
previous  refuaal— la  a  separate  oaTeaae  for 

which  witness  may  be  again  adjudged 
guilty  of  contempt  and  again  punished 
therefor.  Latter  is  not  an  additional  pun- 
ishment for  one  and  same  offense. — Ex  parte 
Stice,  70  Cal.  51,  68,  11  Pac.  459;  Overend  v. 
Superior  Court,  131  Cal.  280,  287,  288,  63 
Pac  372. 


§2066.  WITNESSES  BOUND  TO  ANSWER  QUESTIONS.  A  witness 
must  answer  questions  legal  and  pertinent  to  the  matter  in  issue,  though  his 
answer  may  establish  a  claim  against  himself;  but  he  need  not  give  an  answer 
which  will  have  a  tendency  to  subject  him  to  punishment  for  a  felony;  nor 
need  he  give  an  answer  which  will  have  a  direct  tendency  to  degrade  his 
character,  unless  it  be  to  the  very  fact  in  issue,  or  to  a  fact  from  which  the 
fact  in  issue  would  be  presumed.  But  a  witness  must  answer  as  to  the 
fact  of  his  previous  conviction  for  felony. 

History:    Enacted  March  11,  1872,  re-enactment  of  {408  Practice  Act. 


WITNESS— DUTY  TO  ANSWER— RIGHTS 
AND  PRIVILEGES. 

1.  Answer  questions — Witness  required  to, 

generally. 

2.  Answers  tending  to  degrade  witness. 

3.  Same  —  Asking  questions  to  discredit 

and  degrade  witness,  prohibited. 

4-  6.  Answer  tending  to  subject  witness  to 
criminal  punishment. 

7.  Same — Answer  given  under  compulsion 

can  not  be  used  as  evidence  against 
witness. 

8.  Same  —  Codefendant    discharged    that 

he  may  become  witness. 

9.  Same — Court  can   not   compel   incrim- 

inating answer. 

10.  Same — Defendant  as  witness. 

11.  Same  —  Immunity  from  prosecution  is 

mere  matter  of  defense. 

12,13.  Same — No  privilege  when  prosecution 
is  barred. 

14, 15.  Same  —  Privilege  can  not  be  claimed 
after  witness  partly  discloses  trans- 
actions. 
16.  Same — Privilege  can  not  be  claimed  in 
anticipation  of  question. 


17.  Same — Privilege  of  refusing  to  answer 

is  personal  to  witness. 

18.  Same  —  Same  —  Question  which  is  not 

pertinent  is  subject  to  objection  of 
party. 

19-  21.  Same — Right  of  privilege   determined 
by  court. 

22,  23.  Same — Voluntary  answers  may  be  used 
for  all  purposes. 

24.  Same — Waiver  of  privilege  by  witness. 

25.  Same — Witness  can  not  refuse  to  be 

sworn. 

26.  Capacity  —  Husband  and  wife  —  Con- 

tempt proceedings. 

27.  Character  of  defendant. 

28.  Character  of  witness  only  considered. 

29.  Construction   of  section — As  to   privi- 

leges of  witness. 

30.  Credibility  of  witness. 

31-  33.  Cross-examination — Extent. 

34.  Same — Nature  of  transaction. 

35.  Same — Relation  between  parties. 

36.  Examination  of  witness — Question  too 

comprehensive. 
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37.  Same — Refreshing  memory. 

38.  Same — Useless  repetition  not  allowed. 

39.  Explanation  of  testimony. 

40.  Immaterial  questions — Refusal  to  an- 

swer— Contempt. 

41.  Impeaching  evidence — Competency. 

42.  Impeachment   —    Inconsistent     state- 

ments. 

43-  45.  Same — Laying  foundation  for. 

46,47.  Same — Nature  of  inconsistencies  nec- 
essary. 

48.  Same  —  Previous    contradictory    state- 

ments not  denied. 

49.  Privileged   communications  —  Lost   in- 

strument—^Cessation  of  rule. 

50.  Same — Waiver  of  privilege. 

51.  Questions  legal  and  pertinent  to  the 

matter  in  issue. 

52.  Recollection  of  witness— In  general. 
53,54.  Same— Hearsay  evidence. 

55.  Responsiveness  of  answer. 

1.  Auwer  questions  — Witness  required 
to,  generally. — Where  in  a  criminal  prosecu- 
tion the  defendant  on  cross-examination 
denies  a  former  conviction  of  a  felony,  his 
examination  to  prove  the  fact,  if  it  be  a 
fact  that  he  has  been  convicted,  is  ex- 
hausted and  can  be  proved  only  by  the 
record  of  the  Judgment,  and  It  is  error 
to  permit  the  state  to  show  by  the  record 
of  a  trial  In  which  the  defendant  appeared 
as  a  witness  that  he  had  admitted  a  pre- 
vious conviction. — People  v.  Vertrees,  169 
Cal.  404,  146  Pac.  890. 

2.  Answers  tending  to  degrade  witness. 
— Witness  is  not  privileged  from  answering 
questions  relating  to  a  matter  which  is 
alleged  in  pleadings  and  is  a  fact  in  issue. 
—Clark  v.  Reese,  35  Cal.  89,  96. 

Aa  to  answers  tending  to  degrade  wit- 
ness, see  notes  21  Am.  Dec.  59,  60;  49  Am. 
Dec.  846;  94  Am.  Dec  207;  67  Am.  Rep.  16-19; 
75  Am.  St.  Rep.  324. 

3.  Same— Asking  questions  to  discredit 
and  degrade  witness,  prohibited. — See,  ante, 
SS  2048,   2051   and   notes. 

4.  Answer  tending  to  subject  witness  to 
criminal  punishment. — No  person  can  be 
compelled  in  any  criminal  case  to  be  a  wit- 
ness against  himself  (Constitution  art.  1, 
S  13).  To  bring  a  person  within  immunity 
of  this  provision,  it  is  not  necessary  that 
examination  should  be  attempted  in  crim- 
inal prosecution  against  witness,  or  that 
such  prosecution  should  have  been  com- 
menced and  actually  pending.  It  Is  suffi- 
cient if  there  Is  law  creating  offense  under 
which  witness  may  be  prosecuted.  If  there 
is  such  a  law  under  which  he  may  be  in- 
dicted or  otherwise  prosecuted  for  publio 
offense  and  arising  out  of  acts  to  which  ex- 
amination relates,  he  can  not  be  compelled 
to  answer  in  any  collateral  proceeding,  un- 
less law  absolutely  secures  him  against 
any  use   in  a  criminal  prosecution  of  evi- 


dence he  may  give;  and  this  can  only  be 
done  by  a  provision  that,  if  he  submits  to 
examination  and  answers  questions,  he 
shall  be  exempt  from  any  criminal  prosecu- 
tion for  offense  to  which  inquiry  relates. 
All  these  propositions  are  decided  by  su- 
preme court  of  United  States  upon  exhaus- 
tive review  of  authorities  in  case  of  Coun- 
selman  v.  Hitchcock,  142  U.  S.  547,  35  L.  ed. 
1110,  12  Sup.  Ct.  Rep.  196.— Ex  parte  Clarke, 
103  Cal.  352,  354,  37  Pac.  230. 

As  to  witness  not  being  compelled  to  give 
testimony  tending  to  subject  aim  to  pun- 
ishment for  felony,  see  notes  21  Am.  Dec. 
55,  56,  163,  154;  69  Am.  Dec.  163,  164;  27  Am. 
Rep.  140-142;  33  Am.  Rep.  640-547;  75  Am. 
St.  Rep.  318-347;  4  L  R.  A.  766;  9  L.  R.  A. 
323;  13  L.  R.  A.  66;  14  L.  R.  A.  407;  briefs, 
15  L.  R.  A.  677;  29  L.  R.  A.  811-822*  32 
L.  R.  A.  133;  36  I*  R.  A.  518;  39  L.  R.  A.  269; 
49  L.  R.  A.  832;  brief,  56  U  R.  A.  857. 

As  to  right  to  compel  accused  to  exhibit 
himself  for  Identification,  see  note  28 
U  R.  A.  699-704. 

6.  This  constitutional  provision  is  an 
outgrowth  of  the  common  law  of  England, 
and  almost  at  commencement  of  our  pres- 
ent government  was  incorporated  into  the 
national  constitution  and  is  found  in  con- 
stitution of  every  state  in  the  country. 
Object  of  provision  is  immunity  of  individ- 
ual, from  compulsory  s^elf-accusation.  This 
immunity  is,  however,  to  be  limited  to  pur- 
poses for  which  it  is  given,  vis.,  the  protec- 
tion of  witness  from  being  compelled  to 
furnish  any  evidence  from  which  he  may  be 
subjected  to  prosecution  or  punishment, 
and  it  is  not  to  be  extended  so  as  to  in- 
clude an  exemption  from  being  compelled 
to  give  evidence  that  could  not,  under  any 
circumstances,  tend  to  his  conviction  of 
an  offense  against  laws  of  state. — Ex  parte 
Cohen,  104  Cal.  624,  526,  527,  43  Am.  St. 
Rep.  137,  26  L.  R.  A.  423,  38  Pac.  364. 

6.  Plaintiff,  in  certiorari  proceedings  to 
review  action  of  superior  court  in  punish- 
ing him  for  contempt  in  refusing  to  an- 
swer certain  questions  asked  by  grand 
jury,  has,  as  witness  before  grand  jury, 
been  asked  certain  questions  as  to  his  con- 
duct as  an  attorney  for  alleged  heirs  in 
proceedings  in  estate  of  a  deceased  person. 
Such  questions  were  asked  .during  investi- 
gation by  grand  Jury  of  charge  against  an- 
other attorney  accused  of  representing 
spurious  heir  to  estate,  with  having  forged 
receipts,  and  with  having  received  portions 
of  money  belonging  to  such  estate,  and 
plaintiff  had  in  public  prints  been  accused 
of  conniving  with  such  attorney  and  re- 
ceiving portion  of  money  distributed  to 
spurious  heir  in  consideration  of  his  with- 
drawing claims  of  alleged  heirs  repre- 
sented by  himself,  whole  proceeding  on  part 
of  two  attorneys  and  their  clients  being 
represented  as  conspiracy  to  rob  the  estate. 
Questions  asked  of  witness  related  to  plain- 
tiff's conduct  and  acts  in  matter  of  said 
estate,  as   to   allegations  contained  in   pa- 
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pers  filed  by  him  therein,  his  knowledge  and 
information  as  to  whether  or  not  alleged 
heir  was  in  fact  true  heir  of  deceased,  his 
reasons  for  abandonment  of  cause  of  his 
clients,  and  as  to  whether  he  had  received 
any  money  therefor.  His  refusal  to  reply 
to  these  questions  was  based  on  claim  that 
they  would  have  tendency  to  subject  him 
to  punishment  for  felony  and  to  degrade 
his  character,  in  which  claim  he  was  sua* 
tained  by  supreme  court. — Rogers  v.  Su- 
perior Court,  145  Cal.  88,  93,  94,  78  Pac.  344. 


7.  Same— Answer  given  under  compul- 
alon  can  not  be  uaed  as  evidence  against 
witness,  where  witness  is  compelled  to  an- 
swer after  claiming  his  privilege. — People 
v.   Wieger,   100   Cal.   362,   358,  34   Pac.   826. 

8.  Same  —  Codefendant  discharged  that 
he  may  become  witness. — When  one  of  two 
or  more  codefendants  in  criminal  cause  is 
discharged  under  sections  1099  or  1100  of 
the  Penal  Code  that  he  may  become  a  wit- 
ness for  'people  against  codefendant,  or  be- 
cause there  is  not  sufficient  evidence  to  put 
him  on  his  defense,  such  order  Is  bar  to 
another  prosecution  for  same  offense,  and 
such  defendant,  when  called  as  witness  af- 
ter such  discharge,  can  not  be  allowed  to 
say  that  anything  he  may  state  In  his  testi- 
mony will  tend  to  convict  him  as  regards 
offense  of  which  he  stands  acquitted. — Ex 
parte  Stice,  70  Cal.  51,  63,  11  Pac.  459. 

9.  Same-— Conrt  can  not  compel  Incrimi- 
nating answer. — Where  It  is  made  to  appear 
that  nature  of  question  asked  is  such  as  to 
rompel  person  to  be  witness  against  him- 
salf  in  criminal  proceeding,  court  is  with- 
out power  to  compel  an  answer,  and  its 
adjudication  of  contempt  is  nullity. — Rog- 
ers v.  Superior  Court,  146  Cal.  88,  94.  78 
Pac.  344. 

10.  Same— Defendant  an  witness. — When 
defendant  becomes  witness  In  his  own  be- 
half, he  subjects  himself  to  all  rules  regu- 
lating examination  and  cross-examination 
of  witnesses.  His  privilege  is  no  greater 
than  that  of  any  other  witness.  He  drops, 
for  the  time  being,  character  of  party  de- 
fendant, and  takes  on  that  of  witness. — 
Clarke  v.  Reese,  35  Cal.  89.  96;  People  v. 
Reinhart,  39  Cal.  449;  People  v.  Johnson, 
57  Cal.  571,  574;  People  v.  Beck,  68  Cal.  212, 
213;  People  v.  O'Brien,  66  Cal.  602,  604,  6 
Pac.  696. 

See,  ante,  5  2051  and  note. 

An  to  rule  that  no  person  shall  be  com- 
pelled, In  a  criminal  case,  to  be  a  witness 
against  himself,  see  Kerr's  Cyc.  Pen.  Code, 
2d  ed.,  Sfi  688,  1323  and  notes. 

11.  Same  —  Immunity  from  prosecution 
la  mere  matter  of  defense. — Immunity  from 
prosecution,  accorded  by  section  64  of 
Penal  Code  to  one  who  has  testified  before 
grand  jury  regarding  violation  of  laws 
concerning  primary  elections,  does  not  af- 
fect Jurisdiction  of  superior  court  to  try 
an  indictment  against  such  witness  based 
on  matter  concerning  which  he  has  testi- 
fied, nor  entitle  him  to  writ  of  prohibition 


to  prevent  such  trial.  Superior  court  haa 
jurisdiction  of  such  an  action  and  may 
proceed  with  trial  thereof  and  hear  his  de- 
fense on  grounds  provided  by  said  section. 
His  claim,  if  well  founded  in  fact,  is  full 
and  complete  defense  to  charge  against 
him,  but  it  is,  like  defense  of  statute  of 
limitations,  or  that  he  had  theretofore  been 
acquitted  of  offense,  or  had  once  been  in 
jeopardy  for  such  offense,  nothing  more 
than  defense,  and  like  all  other  defenses. 
including  that  of  denial  of  truth  of  allega- 
tion of  indictment,  must  be  presented  fur 
determination  as  to  its  sufficiency  to  tri- 
bunal having  jurisdiction  of  proceeding, 
which,  in  exercise  of  Its  jurisdiction,  will 
determine  as  to  sufficiency  of  defense,  and 
any  error  in  regard  thereto  can  be  cured 
on  an  appeal. — Rebstock  v.  Superior  Court, 
146  Cal.  308,  309,  311,  80  Pac.  65. 

12.  Same  — No    privilege   when    prosecu- 
tion in  barred. — Fact  that  in  proceeding  in 
which   he   is  not  defendant,  witness'   testi- 
mony may   tend   to   show  that  he  has  vio- 
lated   laws    of    state,    is    not    sufficient    to 
entitle   him   to   claim   protection   of   consti- 
tution, unless  he  is  at  same  time  liable  to 
prosecution   and    punishment   for   such   vio- 
lation.    If,  at  time  of  transaction  respect- 
ing   which    his    testimony    is    sought,    acts 
themselves    did    not    constitute    an    offense, 
or  if,  at  the  time  of  giving  testimony,  acts 
are  no  longer  punishable;  if  statute  creating: 
offense   has   been   repealed;    if   witness   has 
been   tried   for  offense  and  been   acquitted, 
or.    if   convicted,   has   satisfied   sentence    of 
law;  if  offense  is  barred  by  statute  of  lim- 
itations, and   there  is  no  pending  prosecu- 
tion against  witness,  he  can  not  claim  any 
privilege    under    this    provision    of    consti- 
tution.    Since   his   testimony   could   not   be 
used  against  him  in  any  criminal  case,  con- 
sequently he  is  not  compelled  to  be  a  wit- 
ness   against    himself.      Equally   is    he    de- 
prived   of    claiming    this    exemption    from 
giving  evidence  if  legislature  has  declared 
that  he  shall  not  be  prosecuted  or  punished 
for  any  offense  of  which  he  gives  evidence. 
— Ex  parte  Cohen,  104  Cal.  524,  626,  527,  43 
Am.  St.   Rep.   137,   26  L   R.  A.   423,   88    Pac 
364. 

13.  Provision  of  our  constitution  was 
solely  intended  to  protect  witness  from  be- 
ing compelled  to  testify  against  himself  in 
regard  to  criminal  offense,  and  when  an- 
swer would  not  Involve  criminal  conse- 
quences, constitution  has  no  provision  that 
would  reach  case.  Language  of  our  consti- 
tution is  that  "no  person  shall  be  compelled. 
in  any  criminal  case,  to  be  witness  against 
himself."  He  can  not  then  be  a  witness 
"a pain st  himself,"  unless  his  testimony  can 
be  used  against  him  in  his  own  case.  Wit- 
ness has  no  constitutional  right  to  refuse  • 
to  answer  questions  propounded  to  him  by  '* 
grand  jury  In  examination  concerning  dis- 
position of  moneys  taken  from  state  treas- 
ury, on  ground  that  his  answer  might  sub- 
ject him  to  a  criminal  punishment,  where 
statutes    of    state    provide    that    testimony 
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given  by  witness  before  grand  jury  shall 
in  no  instance  be  used  against  him  in  any 
criminal  prosecution. — Ex  parte  Rowe,  7 
Cal.  184,  185. 

As  to  immunity  of  witness  testifying  be- 
fore legislature  from  prosecution  for  fact 
or  set  touching  which  he  Is  required  to 
testify,  see  Kerr's  Cyc.  Pol.  Code,  2d  ed., 
8  304. 

As   to   privilege   of   witness   to   duel,   see 

Kerr's  Cyc.  Pen.  Code,  2d  ed.,  9  232. 

As  to  statutes  abridging  privilege  and 
granting  Immunity  against  prosecution,  see 

notes  75  Am.  St.  Rep.  344-347;  14  L.  R.  A. 
407;  26  L.  R.  A.  418;  brief,  67  L.  R.  A.  654. 

As  to  witness  testifying  as  to  crime 
against  elective  franchise  not  being  ex- 
cased  from  testifying  on  ground  that  such 
testimony  may  criminate  himself)  hut 
prosecution  of  such  witness  for  any  offense 
concerning  which  he  testifies,  see  Kerr's 
Cyc.  Pen.  Code,  2d  ed.,  9  64  and  note. 

As  to  witness  not  being  excused  on 
ground  that  testimony  may  criminate  him- 
self, when  testifying  in  prosecuAon  of  per- 
son obtaining  money  from  another  person 
upon  representation  that  he  will  Improp- 
erly Influence  action  of  member  of  legis- 
lative body,  see  Kerr's  Cyc.  Pen.  Code,  2d 
ed.,   9  89  and  note. 

14.  Same— Privilege  can  not  be  claimed 
after  witness  partly  discloses 'transaction* — 

Defendant  in  an  action  for  breach  of  prom- 
ise of  marriage  was  asked:  "Did  you  ever 
call  Mrs.  Clarke  your  'dear  Carrie,'  or 
your  'dear  child'?"  to  which  he  replied,  "I 
refuse  to  answer;  when  a  man  takes  per- 
sonal liberties  with  a  woman,  he  should 
not  come  on  the  stand  and  swear  to  it." 
He  was  then  asked:  "Did  you  ever  take 
improper  liberties  with  Mrs.  Clarke?"  which 
question  he  was  compelled  to  answer  over 
objection.  The  supreme  court  held  that 
had  witness  claiming  privilege  refused  to 
answer  first  question  proposed,  on  ground 
that  his  reply  would  establish  one  fact 
tending  to  degrade  his  character  he  might 
have  been  entitled  to  the  privilege;  but 
that  having,  in  advance  of  any  question 
tending  to  implicate  him  in  transaction  of 
that  character,  volunteered  statement  by 
which  he  Insinuated  that  he  had  taken 
personal  liberties  with  plaintiff,  the  plain- 
tiff was  entitled  to  have  direct  answers, 
and  a  full  explanation  of  matter  Indirectly 
alluded-  to  by  witness. — Clarke  v.  Reese,  35 
Cal.  89,  96,  97. 

15.  If  a  witness  discloses  part  of  trans- 
action with  which  he  was  criminally  con- 
cerned, without  claiming  his  privilege,  he 
must  disclose  the  whole.  A  witness  called 
by  prosecution,  having  testified  very  fully 
as  to  his  own  connection  with  actual 
commission  of  alleged  crime — that  he  was 
present  at,  and  a  party  to,  larceny  charged 
against  the  defendant — was  asked  to 
state  geperal  plan  which  he  and  defend- 
ant entered  into  with  reference  to  stealing 
of  cattle.     He   declined   on   ground   that   it 


would  criminate  him  on  other  circum- 
stances, and  trial  court  declined  to  com- 
pel an  answer.  The  supreme  court,  holding 
this  ruling  erroneous,  said:  "The  witness 
should  not  have  been  permitted  to  separate 
actual  taking  of  property  from  plan  of 
parties  to  the  taking.  His  recital  of  alleged 
plan  or  agreement  might  have  tended  to 
show  that  connection  of  defendant  with  the 
actual  taking  was  innocent,  as,  that  he 
supposed  cattle  to  be  the  property  of  wit- 
ness, and  was  employed,  by  him,  or  might 
have  led  to  such  expansion  of  narrative 
by  witness  as  would  leave  him  open  to 
contradiction,  or  to  impeachment  by  reason 
of  improbabilities  of  his  story.  Defendant 
was  entitled  to  full  history  of  all  that 
tended  to  explain  nature  and  degree  of 
his  complicity  with  acts  of  witness.  The 
scheme  of  parties,  and  acts  following,  were 
parts  of  one  transaction,  and  when  witness 
voluntarily  testifies  in  chief  on  particular 
subject,  he  may  be  cross-examined  on  that 
subject,  even  though  his  answers  may  crim- 
inate or  disgrace  him.  If  witness  had  been 
compelled  to  give  his  version  of  agree- 
ment, it  would  have  aided  Jury  in  determin- 
ing how  far  his  testimony  was  credible." 
— People  v.   Freshaur,   55  Cal.   375,  376,  377. 

As  to  witness  disclosing;  part  of  transac- 
tion being  compelled  to  disclose  whole 
transaction,  see  note  21  Am.  Dec.  61. 

16.  Same— Privilege  can  not  be  claimed 
in  anticipation  of  question. — Witness  can 
not  refuse  to  answer  an  innocent  question 
merely  because  he  surmises  that  another 
question  is  going  to  follow  which  will  tend 
to  convict  him  of  felony.  It  Is  only  when 
Important  question — some  question  tending 
to  criminate — is  asked,  that  he  may  plead 
this  privilege. — Overend  v.  Superior  Court, 
131  Cal.  280,  287,  63  Pac.  372. 

As  to  when  privilege  should  he  claimed, 

see  note  76  Am.  St.  Rep.  331. 

17.  Same— Privilege  of  refusing  to  an* 
»«er  is  personal  to  witness*  and  is  not,  in 
any  sense,  privilege  of  party  calling  him. 
If  ordered  to  testify  in  case  where  he  is 
privileged,  it  Is  matter  exclusively  between 
court  and  witness.  Latter  may  stand  out 
and  be  committed  for  contempt,  or  he  may 
submit;  but  party  has  no  right  to  inter- 
fere or  complain  of  error.  It  would  be 
otherwise  if  court  allowed  privilege  in 
case  where  witness  had  not  brought  him- 
self within  rule,  as  party  would  then  be 
improperly  deprived  of  his  testimony. — 
Clarke  v.  Reese,  36  Cal.  89,  95. 

As  to  privilege  being  personal  to  witness, 

see  notes  21  Am.  Dec.  61;  75  Am.  St.  Rep. 
339,  340. 

18.  Same— Same— Question  which  Is  not 
pertinent  Is  subject   to   objection   of  party, 

without  reference  to  question  whether  wit- 
ness might  also  refuse  to  answer  on  ground 
of  privilege;  but  if  question  be  pertinent 
the  right  to  object  or  refuse  to  answer 
rests  with  witness  alone.— Sharon  v.  Sharon, 
79  Cal.  633,  674,  675,  22  Pac  26,  131. 
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10.  Same— Right  of  privilege  determined 
by  court. — Witness  can  not  constitute  him- 
self an  arbitrary  or  exclusive  Judge  as  to 
whether  or  not  evidence  called  for  by  ques- 
tion would  tend  to  convict  him  of  felony. 
It  is  matter  which  trial  court  is  to  decide, 
and  even  its  action  may  be  reviewed  upon 
appeal  to  supreme  court.  It  is  said  in 
Wharton's  Criminal  Evidence.  9  469:  "Wit- 
ness is  not  the  sole  judge  of  liability.  Lia- 
bility must  appear  reasonable  to  court,  or 
witness  will  be  compelled  to  answer  .  .  . 
but  in  order  to  claim  protection  of  court 
witness  is  not  required  to  disclose  all  facts, 
as  this  would  defeat  object  for  which  he 
claims  protection.  It  is  not,  indeed,  enough 
for  witness  to  say  that  answer  will  crimi- 
nate him.  It  must  appear  to  court  from 
all  circumstances  that  there  is  really 
danger,  though  this  the  judge,  as  we  have 
seen,  is  allowed  to  gather  from  whole  case, 
as  well  as  from  general  conception  of  rela- 
tions of  witness.  Upon  facts  thus  devel- 
oped, it  is  province  of  court  to  determine 
whether  direct  answer  to  question  may 
criminate." — Overend  v.  Superior  Court,  1S1 
Cal.    280,    283,   68    Pac.    872. 

20.  The  decision  as  to  relevancy  and 
pertinency  of  questions!  propounded  rests 
with  judge  and  not  with  witness;  but  deci- 
sion of  judge  at  nisi  prius  is  reviewable  by 
appellate  court.  Otherwise  production  of 
evidence  would  cease  to  be  under  control 
of  court  and  would  depend  upon  opinion 
of  witnesses.  If  question  be  relevant  and 
pertinent  to  matter  under  inquiry  a  refusal 
of  witness  to  answer  must  be  at  his  peril. 
If  It  be  relevant  and  pertinent  he  will 
be  protected  in  his  refusal  to  answer,  if 
it  appear  that  it  will  have  tendency  to 
incriminate  him,  or  will  have  direct  ten- 
dency to  degrade  his  character,  and  ques- 
tion be  not  addressed  to  very  fact  in  issue 
or  to  fact  from  which  fact  in  issue  will  be 
presumed. — In  re  Rogers,  129  Cal.  468,  469, 
470,  62  Pac.  47. 

21.  In  most  circumstances  question  pro- 
pounded to  witness  will,  upon  its  face,  dis- 
close whether  or  not  it  has  a  tendency  to 
incriminate  or  degrade.  If  this  does  not 
appear  by  question  itself,  as  if  question  be 
innocent  in  form  but  some  possible  answer 
to  it  might  so  tend  to  incriminate  or  de- 
grade, then  it  is  duty  of  witness  to  make  it 
appear  to  court  that  his  answer  might  at 
least  have  this  tendency.  It  is  for  court  to 
pass  upon  sufficiency  of  objection  which 
witness  urges  to  answering,  and  not  for 
witness  to  decline  to  give  relevant  and 
pertinent  testimony  which  may  be  harmless 
to  himself,  upon  his  mere  declaration  that 
his  answer  may  tend  to  incriminate  or 
degrade  him.  Of  course,  decision  of  trial 
court  may  be  reviewed. — In  re  Rogers,  129 
Cal.    468,    470,    62    Pac.    47. 

As  to  determination  of  question  by  court, 

see  notes  21  Am.  Dec  66-68;  76  Am.  St.  Rep. 
340-348. 

22.  Same— Voluntary  answers  may  be 
used  for  all  purposes. — Where  witness  an- 


swers questions  tending  to  criminate  him- 
self, and  to  which  he  might  have  demurred, 
his  answers  may  be  used  for  all  purposes. 
Such  answers  are  deemed  voluntary,  be- 
cause witness  may  refuse  to  answer  nay 
question  tending  to  criminate  him. — People 
v.  Weiger,  100  Cal.  862,  358,  34  Pac.  826. 

23.  Statements  made  by  witness  in  civil 
case  are  voluntary,  for  he  might  have  ob- 
jected to  answering  on  ground  that  answer 
might  criminate  him,  and  failed  to  do  so. 
Such  statements  can  not  be  excluded  when 
subsequently  offered  in  criminal  action 
against  him  on  ground  that  they  were  not 
voluntary.  But  If  defendant  should,  at  time 
he  testified,  be  in  custody  or  should  crimi- 
nal charge  then  be  pending  against  him 
and  those  charges  under  examination,  dif- 
ferent question  would  be  presented. — Peo- 
ple v.  Wieger,  100  Cal.  362,  368,  359.  34  Pac 
826. 


24.  Same— 'Waiver  of  privilege  by  wit- 
ness,— Privilege  of  witness  is  not  waived 
because  of  fact  that  he  had,  without  objec- 
tion, testified  at  preliminary  examination 
of  defendant. — Overend  v.  Superior  Court. 
131    Cal.    280,    284,    63    Pac   372. 

As   to   waiver  of   privilege,   see   notes   21 

Am.    Dec.    61,    62;    75    Am.    St.    Rep.    343. 

25.  Same—- Wltnemi  enn  not  refuse  te  be 
sworn  on  ground  that  his  testimony  would 
have  tendency  to  subject  him  to  punishment 
for  felony.  Such  privilege  can  not  be 
urged  by  witness  until  question  is  put  to 
him  after  being  sworn,  answer  to  which 
would  have  tendency  stated.  Whether  an- 
swer to  such  question  would  be,  or  might 
be,  of  such  tendency,  court  in  which  trial 
is  proceeding  must  judge,  and  it  can  not 
be  called  on  to  do  so  in  advance  of  ques- 
tion being  put.  To  hold  that  reason  stated 
would  justify  person  called  in  refusing  m 
be  sworn  would  be  to  make  such  person 
and  not  court  final  judge,  and  exclude  court 
from  any  consideration  of  matter  what- 
ever.— Ex  parte  Stice,  70  Cal.  51,  58,  11  Pac. 
459. 


26.  Capacity— Husband  and 
tempt  proceedings. — Penal  Code,  section 
1822,  and  section  1881,  ante,  providing  that 
a  wife  is  Incompetent  to  testify  against 
her  husband  in  certain  cases,  does  not  pre- 
vent her  from  testifying  against  him  In  a 
proceeding  to  punish  him  for  contempt  for 
failure  to  pay  alimony  and  counsel  fees  in 
a  divorce  suit. — Mitchell  v.  Superior  Court. 
163  Cal.  423,  125  Pac.  1061. 

See  pars.  49,  60,  this  note. 


As  to  the  circumstances  under  which 
Married  persons  may  be  witness**  for  or 
against  each  other*  see  note  14  Am.  St.  Rep. 
481. 

27.  Character  of  defendant.— Jt  is  proper 
to  ask  a  witness  on  cross-examination  ques- 
tions, the  answers  to  which  are  intended  to 
show  the  character  of  the  defendant  to  be 
inconsistent  with  that  shown  by  the  defense 
on  direct  examination  of  the  witness. — Peo- 
ple v.  Silva,  20  Cal.  App.  120,  128  Pac.  348. 
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28.  Character  of  witness  only  consid- 
ered.— It  is  not  a  valid  objection  that  the 
question  calls  for  an  answer  which  might 
tend  to  degrade  the  character  of  the  de- 
fendant. It  is  only  when  the  answer  to 
a  material  question  will  tend  to  degrade 
the  character  of  the  witness  that  he  is 
excused  from  answering:. — People  v.  Saun- 
ders,   13    Cal.    App.    743,    748,    110    Pac.    825. 

29.  Construction  of  section— As  to  priv- 
ileges of  witness.  —  Witness  is  privileged 
from  answering:  in  two  distinct  cases, 
resting  upon  entirely  different  grounds. 
First,  when  answer  tends  to  subject  him 
to  criminal  punishment,  and,  second,  when 
answer  is  not  to  any  matter  pertinent  to 
issue,  and  answer  would  disgrace  him,  as 
when  upon  cross-examination  he  is  asked 
question,  answer  to  which  would  tend  to 
destroy  his  credibility  as  witness.  Dif- 
ference between  two  classes  of  cases  is 
further  shown  from  fact  that  when  an- 
swer would  tend  to  disgrace  witness  and 
question  is  not  pertinent,  court  will  not 
then  permit  questions  to  be  asked;  while. 
In  other  case,  question  may  be  asked,  and 
witness  must  put  himself  upon  his  priv- 
ilege. When  question  is  properly  put,  and 
witness  refuses  to  answer,  his  refusal  is 
given  under  oath,  and  that  refusal  subjects 
him,  practically  and  morally,  to  same  dis- 
grace as  if  he  answered.  It  is  not,  then, 
upon  ground  that  answer  would  disgrace 
him  that  he  is  privileged  from  answering 
in  case  where  his  answer  would  tend  to 
subject  him  to  criminal  punishment;  but 
solely  upon  ground  that  he  shall  not  be 
compelled  to  give  evidence  against  him- 
self in  a  criminal  case. — Ex  parte  Rowe,  7 
Cal.    184,   185. 

80.  Credibility  of  witness. — Where  the 
evidence  adduced  to  establish  fraud  and 
want  of  consideration  is  to  be  found  in  the 
testimony  of  the  defendants,  who  were  the 
only  witnesses  to  the  fact  relied  upon  as 
establishing  the  averments  of  the  com- 
plaint, in  considering  their  testimony  these 
witnesses  are  to  be  treated  as  having  been 
voluntarily  produced  by  the  plaintiff, 
vouching  for  their  competency  and  credi- 
bility, but  the  rule  would  not  estop  plain- 
tiff from  calling  other  witnesses  to  dispute 
their  statements. — Hopkins  v.  White,  20 
Cal.   App.    284,    128   Pac.   780.   782. 

31.  Cross-examination—Extent. — The  ex- 
tent of  cross-examination  is  a  matter  within 
the  sound  discretion  of  the  trial  court.— 
Gallatin  v.  Corning  Irr.  Co.,  163  Cal.  405, 
126  Pac.  864,  870. 


As    to    cross-examination 

ante.  5  2048  and  note. 


generally,    see. 


Aa  to  cross-examination,  an  limited  In  the 
discretion  of  the  court,  see  note  14  Am.  St. 
Rep.  480. 

Aa  to  the  limiting?  hy  the  coart  of  the 
cross-examination  of  a  witness  to  the  scope 
of  the  direct  examination,  see  note  17  Ann. 
Cas.    4. 


32.  In  a  prosecution  for  arson,  a  neighbor 
of  defendant,  called  as  a  witness,  stated 
that  a  day  or  two  before  the  fire  she  loaned 
defendant  coal  oil.  On  cross-examination 
she  was  asked,  "Did  you  have  any  vinegar 
in  the  house?"  to  which  an  objection  inter- 
posed by  the  people  was  sustained.  While 
the  defendant,  on  cross-examination,  was 
entitled  to  show  that  the  witness  was  mis- 
taken in  loaning  coal  oil  to  defendant,  arid 
that  instead  of  coal  oil  he  obtained  vinegar, 
it  would  by  no  means  follow  that  because 
she  had  vinegar  in  the  house  she  did  not 
loan  him  coal  oil  as  stated. — People  v. 
White,  19  Cal.  App.  566,  126  Pac.  606,  607. 

33.  Where,  in  the  contest  of  a  will,  the 
attorney  who  drew  the  will  was  allowed  to 
testify  on  examination  as  to  the  circum- 
stances under  which  he  was  called  upon  to 
advise  the  testatrix  and  draw  up  the  will, 
it  is  proper  on  cross-examination  to  allow 
such  witness  to  relate  the  entire  conversa- 
tions between  himself  and  the  testatrix  dur- 
ing his  employment. — In  re  Purcell's  Estate, 
164  Cal.  300,  128  Pac.  982,  984. 


34.     Same  —  Nature     of     transaction.  — 

Where,  in  an  action  for  a  partnership  ac- 
counting, the  plaintiff  testified  that  he  him- 
self had  paid  the  owner  of  the  property  for 
the  option  on  the  property  purchased,  it 
was  proper  for  the  defendant  to  show  upon 
cross-examination  that  such  money  was 
merely  a  loan  from  plaintiff  to  defendant, 
as  tending  to  negative  the  idea  of  partner- 
ship.— Doudell  v.  Shoo,  20  Cal.  App.  424,  129 
Pac.  478,  486. 

85.     Same— Relation  between  parties. — In 

an  action  to  recover  compensation  for  serv- 
ices rendered,  the  court  did  not  err  in  per- 
mitting the  defendant,  on  cross-examina- 
tion of  the  plaintiff,  to  inquire  concerning 
his  cohabitation  with  defendant.  .The 
plaintiff,  on  direct  examination,  had  testi- 
fied that  he  had  worked  for  defendant  under 
circumstances  from  which  an  obligation  to 
pay  for  his  services  would  be  implied.  The 
relations  between  the  parties  had  a'  ten- 
dency to  rebut  this  Implication,  and  formed, 
therefore,  a  proper  subject  for  cross-exami- 
nation.— Gjurich  v.  Fieg,  164  Cal.  429,  129 
Pac.   464,   466. 


36.  Examination  of  witness  —  Question 
too  comprehensive. — Where  a  witness  had 
testified  as  to  the  occurrence  of  certain 
events  that  some  did  occur  and  some  did 
not,  a  general  question  to  such  witness  as 
to  what  part  did  occur  and  what  part  did 
not  Is  entirely  too  comprehensive  and  prop- 
erly denied.  The  alleged  incorrect  state- 
ments should  have  been  taken  up  sepa- 
rately on  rehearing. — Doudell  v.  Shoo,  20 
Cal.  App.  424,  129  Pac.  478,  489. 

37.  Same— Refreshing  memory.  —  Where 
the  circumstances  were  sijch  aa  to  authorise 
the  use  of  letters  to  refresh  the  witness* 
recollection  (Code  Civ.  Proa,  9  2042),  the 
party  calling  her  was  not  thereby  author- 
ized to  put  such  papers  before  the  jury. 
Such  a  paper  is  "in  no  sense  a   testimony. 


8831 


tt2W5 


WITNESS—BOUND   TO   ANSWER  QUESTIONS, 


lPl.1V, 


The  proponent,  but  not  the  offering"  party, 
haa  a  right  to  have  the  jury  see  It.  That 
the  party  had  not  the  right  to  treat  It 
as  evidence,  by  reading-  it  or  showing  It 
or  handing  it  to  the  jury,  is  well  estab- 
lished."— In  re  Packer's  Estate,  164  Cal.  626. 
129    Pac.    778,   780. 

88.  Save— Useless  repetition  not  allowed. 

— Where  a  question  Is  asked  a  witness  and 
answered  In  a  manner  which  indicates  that 
no  different  answer  could  probably  be  given 
to  the  same  question,  the  trial  court  is  not 
bound  to  have  its  time  consumed  by  having 
such  question  uselessly  repeated.  (On  re- 
hearing.)— Doudell  v.  Shoo,  20  Cal.  App. 
424,   129  Pac.  478,   488. 

89.  Explanation  of  testimony. — Where  in 

a  prosecution  for  obtaining  money  by  false 
pretenses  the  witness,  R,  who  swore  to  the 
complaint  filed  In  the  justices'  court  against 
the  defendant  charging  him  with  the  crime 
stated  in  the  information,  testified  on  cross- 
examination,  that  the  money — one  hundred 
fifty  dollars — paid  for  the  stock  purchased 
by  him  and  V  was  not  his  (the  witness') 
money,  and  counsel  for  the  defendant  there- 
upon offered,  and  the  court  received  in  evi- 
dence, the  complaint  filed  in  the  justices' 
court,  which,  among  other  things,  alleged 
that  said  money  was  the  personal  property 
"of  the  said  R  and  the  said  V,"  and  there- 
after the  court  allowed  the  witness  to  ex- 
plain that,  although  V  paid  accused  the 
one  hundred-fifty  dollars  through  his  per- 
sonal check,  R  and  V,  by  previous  agree- 
ment, each  paid  an  equal  amount  for  and 
thus  became  joint  owners  of  the  stock  so 
purchased,  the  ruling  was  eminently  proper. 
A  witness  will  always  be  permitted  to  ex- 
plain his  testimony,  where  it  is  necessary 
to  do  so,  for  the  purpose  of  relieving  it,  if 
thus  it  can  be  done,  of  any  apparent  incon- 
sistency by  which  it  may  be  characterized. 
— People  v.  Brecker,  20  Cal.  App.  206,  127 
Pac.    686. 

40. .  Immaterial  questions— Refusal  to  an- 
swer—Contempt.— Under  the  provisions  of 
the  above  section  and  subdivisions  5  and 
10  of  section  1209,  ante,  a  witness  can  not 
be  adjudged  guilty  of  contempt  of  court 
for  refusing  to  answer  questions  not  per- 
tinent to  any  issue. — Kimball  v.  Superior 
Court,  38  Cal.  App.  761,  177  Pac.  488,  fol- 
lowing the  doctrine  in  Ex.  parte  Zeehande- 
laar,  71  Cal.  238,  240,  12  Pac.  269;  Rogers 
v.   Superior  Court,   146  Cal.   88,   78   Pac.   344. 

41.     Impeaching    evidence     Competency. — 

An  objection  to  a  question  asked  of  a  wit- 
ness as  to  the  number  of  times  as  a  peace 
officer  he  had  been  called  upon  to  testify  in 
criminal  cases  was  properly  overruled,  since 
this  evidence  could  have  no  effect  other  than 
that  of  affecting  the  credibility  of  the  wit- 
ness, and  such  testimony  could  not  be  af- 
fected by  proof  of  the  fact  that  he  had  in 
other  cases  been  called  upon  to  testify  as 
a  witness. — People  v.  Klempke,  19  Cal.  App. 
672,    127    Pac.    663. 


As  to  evidence  to  show  bias  or  credibility 
of  witness,  tee  note  82  Am.  St.   Rep.  2*. 


Impeachment  —  Inconsistent 
»nts. — The  rule  that  where  a  witness 
called  by  a  party  has  given  damaging  tes- 
timony against  him,  the  party  calling  him 
may  show,  where  he  is  surprised  by  the 
adverse  testimony  given  by  him,  that  such 
witness  has  previously  made  statements 
inconsistent  with  his  testimony  given  on 
the  trial,  has  no  application  where  such 
witness  does  not  testify  adversely  to  the 
party  calling  him,  but  merely  fails  to  give 
certain  testimony  expected  of  him.  In  the 
present  case,  the  admission  of  the  testimony 
objected  to,  although  it  may  not  have  bees 
justified  by  the  foregoing  rule,  is  held  to 
have  been  without  prejudice  to  the  defend- 
ant.— Worley  v.  Spreckels  Bros.  Com.  Co, 
16S  Cal.  80,  124  Pac.  €97. 

45.  Same  —  Laying     foundation      for.  — 

Where  it  is  sought  to  impeach  a  witness 
by  showing  that  he  has  previously  made 
statements  at  variance  in  material  respect 
with  his  present  testimony,  such  statements 
must  be  related  to  him.  with  the  circum- 
stances as  to  times,  places,  and  persoes 
present,  and  he  must  be  asked  whether  be 
made  such  statements,  or,  if  the  statements 
be  in  writing,  they  must  be  shown  to  the 
witness  before  any  question  is  put  to  him 
concerning  them. — Doudell  v.  Shoo.  20  CaL 
App.  424,  129  Pac.  478,  486. 
See,  ante,  5  2062  and  note. 

44.     On  rehearing  the  court  say:   "It  mar 
be  conceded  that  the  cases  cited   by  coun- 
sel appear  to  sustain   the  defendants'  con- 
tention   that    a    witness    may    properly    be 
required    to    answer    questions    tending    to 
show    that    he    had   made   other   statements 
inconsistent    with    'his    present    testimony' 
without    first    calling    his    attention    to    the 
'circumstances  of  times,  places,  and  persons 
present'    under    which    such    alleged    state- 
ments were  made.     Section  2062,  ante,  it  is 
true,     merely    provides    that,    before    such 
witness  can  be  impeached  by  showing  that 
he  had  previously  made  inconsistent  state- 
ments,   such    circumstances    must    first    be 
related  to  him,  and,  while  the  opinion  has 
prevailed    to    some    extent    that    that    rule 
was  intended  as  well  for  the  benefit  of  the 
witness    as    for   the   purpose   of   laying   the 
ground    for    impeachment — that    is    to    say. 
that  it  required  that  the  witness  be  put  in 
possession    of   all   the   circumstances   under 
which    he    made    the    alleged    inconsistent 
statement,  so  that,  his  memory  being  thus 
refreshed  as  fully  as  it  could   be,   he  could 
answer  the  question  honestly  and,  if  neces- 
sary, explain  such  statement — still,  as  coun- 
sel   contend,    the    later    expressions    of    the 
supreme  court  upon   the  proposition  appear 
to   coincide   with   their   views   as   expressed 
in    the   petition." — Doudell    v.   Shoo,   20  CaL 
App.  424,  129   Pac.  478,  488. 

46.  It  is  a  settled  rule  of  evidence  that 
before  contradictory  statements  of  a  wit- 
ness can  be  properly  admitted  in  evidence 
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for  impeachment  purposes,  the  proper  foun- 
dation therefor  must  be  laid.  The  essentials 
of  a  sufficient  foundation  for  the  introduc- 
tion of  such  evidence  are  to  be  found  in 
section  2052,  ante,  which  provides:  "A  wit- 
ness may  ...  be  Impeached  by  evidence 
that  he  had  made,  at  other  times,  state- 
ments inconsistent  with  his  present  testi- 
mony; but  before  this  can  be  done  the 
statements  must  be  related  to  him,  with 
the  circumstances  of  times,  places  and  per- 
sons present;  and  he  must  be  asked  whether 
he  made  such  statements;  and  if  so,  allowed 
to  explain  them."  Minor  defects  in  the 
foundation  question  should  not  be  seri- 
ously considered;  and  it  will  generally  suf- 
fice in  a  foundation  question  to  designate 
merely  the  name  of  the  person  to  whom 
the  statement  was  made,  without  naming 
all  of  the  other  persons  who  may  have  been 
present,  if  It  is  otherwise  clear  that  the 
attention  of  the  witness  is  called  to  the 
conversation  in  such  a  manner  that  it  can 
with  reasonable  certainty  be  identified  by 
him.— People  V.  Singh,  20  Cal.  App.  146.  128 
Pac.  420,  422. 


Same— Nature  of  inconsistencies  nec- 
essary.— While  some  minor  statements  of 
the  witnesses  apparently  inconsistent  with 
their  positive  statements  of  material  facts 
may  be  discoverable  in  their  testimony, 
these  latter  can  not  for  that  reason  be  set 
aside  and  disbelieved.  The  conclusions  de- 
duclble  from  positive  statements  of  facts 
showing:  good  faith  are  not  to  be  shaken 
by  comparison  of  inconsistent  statements 
with  each  other,  unless  these  inconsisten- 
cies tend  directly  to  establish  the  issues 
of  fraud  and  want  of  consideration,  and 
clearly  dispute  the  evidence  of  good  faith. — 
Hopkins  v.  White,  20  Cal.  App.  324,  128  Pac. 
780.  782. 

47.  To  justify  the  admission  of  a  prior 
statement  for  the  purpose  of  impeaching  a 
witness,  after  the  proper  foundation  has 
been  laid,  there  must  be  an  inconsistency 
between  It  and  the  testimony  of  the  wit- 
ness, and  such  inconsistency  must  appear 
prima  facie  before  the  alleged  impeaching 
declaration  can  be  introduced.  Such  incon- 
sistency is  to  be  determined,  not  alone  by 
the  individual  words  or  phrases  used,  but 
by  the  natural  impression  or  effect  of  the 
two  statements.  The  prior  statement  is 
then  open  to  explanation  as  to  its  meaning 
by  the  impeached  witness  If  he  has  any 
explanation  to  make,  and  its  effect  may  be 
limited  by  Instruction  to  the  jury  solely  to 
the  question  of  the  credibility  of  the  wit- 
ness.— Worley  v.  Spreckels  Bros.  Com.  Co., 
168  Cal.  60,  124   Pac.   697. 

48.  Same— Previous  contradictory  state- 
ments not  denied. — It  is  true,  generally, 
that  a  witness  can  not  be  impeached  by 
evidence  of  previous  contradictory  state- 
ments which  he  does  not  deny  having  made; 
but  this  rule  is  subject  to  the  qualification 
that  such  evidence  Is  admissible  If  the 
witness  does  not  distinctly  admit  that  he 
made   the   statements   attributed    to   him. — 


People  v.  Singh,  20  Cal.  App.   146,  128  Pac. 
420,  421. 

4».  Privileged  communications-— >Lost  In- 
st rnmcnt—C  e ■nation  of  role. — Even  if  the 
attorney  acted  in  a  privileged  capacity  in 
the  drafting  of  a  legal  instrument,  when 
the  executed  instrument  has  been  subse- 
quently lost,  the  rule  of  privilege  ceases 
to  exist,  and  Its  contents  could  be  proved 
by  him,  as  well  as  by  any  other  witness 
who  knew  such  contents. — Delger  v.  Jacobs, 
19  Cal.   App.   197,   126  Pac.  258. 

See  par.  26,  this  note. 

50.  Same— Waiver  of  privilege. — Where 
nothing  transpired  at  the  meeting  to  have 
the  assignment  executed  in  the  nature  of  a 
confidential  communication,  which  the  law 
protects  from  disclosure,  and  the  attorney 
acted  rather  as  a  scrivener  than  as  an 
attorney  in  the  transaction,  merely  to  re- 
duce the  agreed  assignment  to  writing, 
without  any  inquiry  as  to  its  legal  effect, 
his  subsequent  testimony  as  to  its  contents, 
when  the  fact  of  its  existence  is  denied 
or  it  has  been  lost,  is  not  privileged. — Del- 
ger v.  Jacobs,  19  Cal.  App.  197,  125  Pac.  258. 

As  to  the  waiver  of  privilege  as  to  com- 
mnnlcatloM    between    client    and    attorney, 

see  note  66  Am.  St.  Rep.  241. 

As  to  the  waiving  of  the  constitutional 
privilege  by  an  accused  person's  testifying 
in  bis  own  behalf,  see  note  2  Ann.  Cas.  247; 
11  Ann.  Cas.  822. 

51.  Questions  legal  and  pertinent  to  the 
matter  in  Issue. — It  would  be  a  narrow  in- 
terpretation to  construe  the  words  "matter 
in  Issue"  as  applying  solely  and  alone  to 
the  naked  allegations  of  the  complaint 
which  are  denied  by  the  answer,  and  it  is 
held  that  the  right  to  recover  the  subject 
of  litigation  as  legally  set  forth  in  the 
complaint  Is  the  matter  in  issue,  and  until 
the  final  determination  of  the  case,  and  after 
the  defendant  is  in  court  and  before  answer 
Is  filed,  his  deposition  may  be  taken. — Ki- 
bele  v.  Superior  Court,  17  Cal.  App.  722,  121 
Pac.    412. 


Recollection    of   witness     In    general. 

— Where  one  is  accused  of  selling  corporate 
stock  as  the  agent  thereof  and  obtaining 
money  by  false  representations  as  to  his 
agency,  it  is  competent  for  a  witness  to 
testify  as  of  his  knowledge  that  the  ac- 
cused was  not  an  agent  of  such  corporation 
at  the  time  of  the  alleged  sale. — People  v. 
Brecker,   20   Cal.   App.    205,   127   Pac.   666. 

53.  Same— Hearsay  evidence. — A  witness 
can  not  give  the  contents  of  a  written  in- 
strument— a  letter — without  proof  either  of 
the  destruction  of  the  letter,  or  that  she 
herself  had  ever  read  the  letter. — Estate 
of  Donnellan,  164  Cal.  14,  127  Pac.  166*  170. 

64.  The  declaration  of  a  witness  as  to 
the  contents  of  a  letter,  whose  destruction 
was  not  proved,  which  the  witness  asserts 
that  he  read,  and  the  contents  of  which  he 
was  testifying  to  upon  statements  of  those 
contents  made  to  him  by  another,  is  hearsay 
upon   hearsay,  and  it   needs  no  citation   of. 
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authority  to  support  the  statement  that 
such  evidence  is  inadmissible. — Estate  of 
Donnellan,  164  Cal.  14,  127  Pac.  166,  170. 

55.  Reaponslireneea  of  uswcr.  —  Where 
the  answer  of  a  witness  was  not  directly 
responsive  to  the  concluding  portion  of  a 
question,  on  account  of  its  complexity,  and 


the  answer  was  not  as  plain  as  it  might 
have  been,  but  the  meaning  of  the  witness 
was  at  once  made  perfectly  clear  by  explan- 
atory answers  made  to  questions  put  to 
him  by  the  court,  the  court  properly  sus- 
tained such  answer. — People  v.  Brewer,  II 
Cal.  App.  742,  127  Pac  808.  810. 


§  2066.    BIGHT  OF  WITNESSES  TO  PROTECTION.    It  is  the  right  of  a 

witness  to  be  protected  from  irrelevant,  improper,  or  insulting  questions,  and 

from  harsh  or  insulting  demeanor;  to  be  detained  only  so  long  as  the  interests 

of  justice  require  it;  to  be  examined  only  as  to  matters  legal  and  pertinent  to 

the  issue. 

History:    Enacted  March  11,  1872. 

WITNESS'  BIGHT  TO  PBOTECTION. 

1.  Examination  by  grand  jury. 

2,3.  Questions  asked  witness— Must  be  per- 
tinent and  material  to  issue. 

4.  Same — Confidential  communications. 

5.  Protection  from  improper  questions. 


1.     Examination    by    a*ran4    Jnry. — Grand 

jury,  like  a  court,  may  ask  only  such 
questions  as  are  pertinent  to  a  matter  then 
under  Investigation,  and  If  there  be  no  mat- 
ter under  investigation,  a  refusal  to  answer 
questions  can  not  be  said  to  constitute 
contempt.  An  affidavit  of  foreman  of  grand 
jury  that  witness  refused  to  answer  certain 
designated  questions  propounded  to  him, 
but  which  did  not  state  as  to  whether  any 
investigation  was  then  being  made  by  grand 
jury,  is  insufficient  to  give  court  Jurisdic- 
tion to  And  witness  guilty  of  contempt.— 
Rogers  v.  Superior  Court,  146  Cal.  88,  94, 
95,    78    Pac.    844. 


2.  Questions  asked  witness  Mwt  be 
tinea t  and  material  to  lasne. — Court  has  no 
power  to  compel  witness  to  answer  any 
others,  and  refusal  to  answer  question  not 
pertinent  and  material  to  issue  is  no  con- 
tempt of  court. — Overend  v.  Superior  Court, 
131  Cal.  280,  286,  68  Pac.  372;  Rogers  v. 
Superior  Court,  145  Cal.  88,  91,  78  Pac.  344. 

3.  It  is  witness*  right  "to  be  examined 
only  as  to  matters  legal  and  pertinent  to  the 
issue."  Such  being  his  right,  it  follows  that 
refusal  to  answer  questions  not  pertinent  to 
issue  is  no  contempt,  and  order  adjudging 
him  guilty  of  contempt  which  fails  to  show 
that  question  was  pertinent  to  issue  is 
invalid. — Ex  parte  Zeehandelaar,  71  Cal.  238, 
239,    12    Pac.    259. 

As  to  contempt  la  falling  to  answer  perti- 
nent questions,  see,  ante,   9  2064  and  note. 

4.  Same— -Con  Aden tlnl  communications. — 
In  an  action  for  divorce  physician  who  had 
attended  both  plaintiff  and  defendant  pro- 
fessionally was  called  as  witness  for  plain- 


tiff. He  declined  to  answer  certain  ques- 
tions unless  assured  by  court  that  h« 
would  not  be  cross-examined,  averring  that 
he  might  be  required  to  state  on  such  crews- 
examination  matters  which  had  been  con- 
fided to  him  professionally.  Plaintiff,  who 
was  personally  present  in  court,  released 
the  witness  from  any  obligations  to  secrecy. 
He  was  then  asked  hypothetical  question 
which  did  not  Involve  statement  of  any 
matter  which  he  had  learned  from  defend- 
ant, but  refused  to  answer  unless  assured 
that  court  would  protect  him  from  cross- 
examination  which  might,  as  he  thought 
make  it  necessary  for  him  to  reveal  pro- 
fessional secrets  confided  to  him  by  defend- 
ant, and  court  refused  to  compel  an  answer. 
This  was  held  to  be  error,  as  if  defendant 
had  insisted  on  cross-examination  upon 
disclosure  of  matters  confided  by  himself 
to  his  physician  that  would  have  absolved 
his  physician  from  obligation.  In  any  event, 
it  is  time  enough  for  witness  to  object 
when  he  is  asked  to  make  such  disclosure. 
— Valensin  v.  Valensin*  73  Cal.  106-108.  14 
Pac.   397. 


As    to    cross-examination    li 
fldentlal   communication*,  see  note   27  Am. 
Rep.    142. 

5.     Protection    from    Improper    tisieatiOB*. 

— Witness,  a  lady,  had  *  testified  courte- 
ously and  positively  that  she  had  seen  the 
defendant  after  date  named.  Counsel  who 
was  cross-examining  her  interjected,  "that 
is,  you  imagine  you  have";  whereupon  court 
interposed,  and  stated  that  that  was  not 
proper  or  fair  cross-examination;  to  which 
counsel  excepted.  The  supreme  court  held 
that  remark  of  counsel  was  not  legitimate 
cross-examination  and  Justified  the  interpo- 
sition of  court. — People  v.  Durrant,  116  CaL 
179,   212,   48   Pac.   75. 

As  to  making  examination  aa  little  as- 
noylng  to  witness  as  may  be,  see,  ante, 
8  2044. 

As  to  protection  of  witness,  see  note  by 
Robert  Desty,  11  L  R.  A.  691,  592. 


§  2067.    WITNESSES  PROTECTED  FROM  ARREST  WHEN  ATTENDING 
OB  GOING  OB  RETURNING.    Every  person  who  has  been,  in  good  faith, 
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served  with  a  subpoena  to  attend  as  a  witness  before  a  court,  judge,  commis- 
sioner, referee,  or  other  person,  in  a  case  where  the  disobedience  of  the  witness 
may  be  punished  as  a  contempt,  is  exonerated  from  arrest  in  a  civil  action 
while  going  to  the  place  of  attendance,  necessarily  remaining  there,  and 
returning  therefrom. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  416  Practice  Act 


1.     Attendance  mpem  court  mm  wftneos,  only  A«  to   penalty  for  preventing  attendance 

— Exempts  such  wltmeos  from  arrest  In  civil      of  wltneos,   see    Kerr's   Cyc.    Pen.   Code,    2d 


action  and  not  from  obeying:  any  ordinary  ed.,   9  136  atod  note. 

process  of  the  court,  as  a  summons  to  ap-  a»   to   privilege  of  attorney  from   arrest 

pear  and  answer  touching-  his  property  un-  while  attending  court,  see  briefs  38  L.  R.  A. 

der  provision  of  statute  entitled  "Proceed-  gg3;  53  l.  r.  a.  600. 

ings  supplementary  to  execution."— Pagre  v.  Aj>   to   prtTflep;e   of   wi4me»s   from   arrest, 

Randall,   6  Cal.   32,   63.  see  note8  7?  Am    Dec    4*1.404;  38  Am.  Rep. 

Ao   to   contempts,    see,    ante,    9fi  1209-1222  717-722;  8LR.A.  266-268;  26  L.  R.  A.  721- 

and  notes.  738;  briefs  20  I*  R.  A.  46;  60  L.  R.  A.  64)9; 

As  to  contempt  of  court,  see,  ante,  8  1209  64  L   R.  A.   636. 

et   seq.  and  notes.  An    to    remedy    to    obtain    release    from 

As    to    deviation    and    delay    which    will  arrest,  see  note  77   Am.   Dec.   404. 

amount   to  waiver   of  Immunity,   see    notes  As  to  voluntary  attendance  entitling  wlt- 

77  Am.  Dec.  403;  88  Am.  Rep.  720;  26  L.  R.  BMi  to  Immunity,  see  note  38  Am.  Rep.  717- 

A.   737,  738.  719. 

As  to  Immunity  not  extending  to  criminal  As  to  waiver  of  privilege,  see  note  77  Am. 

ease,  see  note  38  Am.  Rep.  720.                 '  Dec.    404;    38    Am.    Rep.    720,    721;    notes    3 

As    to   liability   for    arrest   of   privileged  L.  R.  A.  268;  26  L.  R.  A.  736-737. 

person,  see  note  77  Am.   Dec.   404,  406.  As    to    what    constitutes    attendance,    see 

As  to  party  attending  his  own  suit  belns;  notes  72  Am.  Dec.  402,  403;  38  Am.  Rep.  719. 

entitled  to  Immunity,  see  note  38  Am.  Rep.  As  to  writ  of  protection,  see  note  77  Am. 

717-719.  Dec.    408. 

§  2068.  ARREST  TO  BE  MADE  VOID,  AND  PARTY  MAKING  ARREST 
LIABLE,  ETC.  The  arrest  of  a  witness,  contrary  to  the  preceding  section,  is 
void,  and,  when  wilfully  made,  is  a  contempt  of  the  court;  and  the  person 
making  it  is  responsible  to  the  witness  arrested  for  double  the  amount  of  the 
damages  which  may  be  assessed  against  him,  and  is  also  liable  to  an  action 
at  the  suit  of  the  party  serving  the  witness,  with  a  subpoena,  for  the  damages 
sustained  by  him  in  consequence  of  the  arrest. 

History:     Enacted  March  11,  1872,  founded  on  §  416  Practice  Act. 

§  2069.  TO  MAEX  AFFIDAVIT  IF  ARRESTED.  An  officer  is  not  liable 
to  the  party  for  making  the  arrest  in  ignorance  of  the  facts  creating  the 
exoneration,  but  is  liable  for  any  subsequent  detention  of  the  party,  if  such 
party  claim  the  exemption,  and  make  an  affidavit  stating: 

1.  That  he  has  been  served  with  a  subpoena  to  attend  as  a  witness  before  a 
court,  officer,  or  other  person,  specifying  the  same,  the  place  of  attendance, 
and  the  action  or  proceeding  in  which  the  subpoena  was  issued ;  and, 

2.  That  he  has  not  thus  been  served  by  his  own  procurement,  with  the  inten- 
tion of  avoiding  an  arrest; 

3.  That  he  is  at  the  time  going  to  the  place  of  attendance,  or  returning  there- 
from, or  remaining  there  in  obedience  to  the  subpoena. 

The  affidavit  may  be  taken  by  the  officer,  and  exonerates  him  from  liability 
for  discharging  the  witness  when  arrested. 

History:    Enacted  March  11,  1872,  founded  on  |  416  Practice  Act 
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§  2070.     COURT  TO  DISCHARGE  WITNESS  FROM  ARREST.    The  court 
or  officer  before  whom  the  attendance  is  required,  may  discharge  the  witness 
from  an  arrest  made  in  violation  of  section  twenty  hundred  and  sixty-seven. 
'  If  the  court  has  adjourned  before  the  arrest,  or  before  application  for  the  dis- 
charge*, a  judge  of  the  court  may  grant  the  discharge. 

History:     Enacted  March  11,  1872;  amendment  approved  April  16, 
1880,  Code  Amdta.  1880  (C.  C.  P.  pt.),  p.  116;   by  Code  Commission, 
4  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  257,  held  unconstitu- 

tional, see  history,  5  5  ante;   amendment  approved  March  20,   1907, 
Stats,  and  Amdts.  1907,  p.  735,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  519. 


TITLE  VI. 

OF   EVIDENCE   IN  PARTICULAR  CASES,   AND   MISCELLANEOUS   AND   GENERAL 

PROVISIONS. 

Chapter.  I.  Evidence  in  Paeticulae  Cases,  |§  2074-2079. 

II.  Proceedings  to  Perpetuate  Testimony,  ||  2083-2089. 

III.  Administration  op  Oaths  and  Affirmations,  ||  2093-2097. 

IV.  General  Provisions,  If  2101-2104. 


§  2074. 
ft  2075. 
§  2076. 


CHAPTER  I. 

EVIDENCE  IN  PARTICULAR  CASES. 

An  offer  equivalent  to  payment.  §  2077.    Rules  for  construing  description  of 

Whoever  pays  entitled  to  receipt.  lands. 

Objections  to  tender  must  be  speci-      S  2078.    Compromise  offer  of  no  avail. 
fied.  5  2079.     In  action  for  divorce,  admission  not 

sufficient. 


§  2074.  AN  OFFER  EQUIVALENT  TO  PAYMENT.  An  offer  in  writing 
to  pay  a  particular  sum  of  money,  or  to  deliver  a  written  instrument  or  specific- 
personal  property,  is,  if  not  accepted,  equivalent  to  the  actual  production  and 
tender  of  the  money,  instrument,  or  property. 

History:     Enacted  March  11,  1872. 


OFFER— EQUIVALENT  TO  PAYMENT, 

WHEN. 

1.  Construction  of  section. 

2.  Same  —  Dispenses    with    production    and 

proffer. 
3,  4.  In  general. 

5.  Must  be  in  good  faith— With  ability  to 

perform. 

6.  Offer  to  pay  money. 

7.  Premature    offer    of    performance  —  In- 

effectual. 

8.  Written  offer  of  performance — Require- 

ments of  valid  tender. 
9#  Same — By  letter,  sufficient. 
10.  Same — To  surrender  title  to  lots. 

1.  Construction  of  section. — Neither  the 
above  section  nor  section  2076,  post,  quali- 
fies or  repeals  the  provisions  of  section 
1495  of  the  Civil  Code. — Allen  v.  Chatfleld, 
172   Cal.    60,   166   Pac.    47. 


2.  Same— Dispenses  wltk  production  as* 

proffer. — The  above  section  dispense*  with 
the  production  and  proffer  of  money,  per- 
sonal property  or  a  written  Instrument 
when  the  same  is  described  and  tendered 
in  the  offer,  if  the  offer  is  not  accepted, 
and  the  provisions  of  section  2076,  post, 
preclude  one  who  receives  a  tender  in  writ- 
ing without  objection  from  afterward 
urging  an  objection  with  respect  to  the 
particular  elements  of  a  tender  mentioned 
in  the  section,  but  neither  of  these  sections 
dispenses  with  any  other  essential  of  a  valid 
tender,  or  stops  the  person  receiving  such 
offer  from  afterward  taking  advantage  of  a 
lack  thereof. — Allen  v.  Chatfleld,  172  Cal. 
60,  166  Pac.  47. 

3.  In  general. — Where  certain  co-part- 
nership property  was  awarded  by  order  of 
court  to  one  of  the  partners  in  a  dissolu- 
tion suit,  but,  before  the  award,  was  deliv- 
ered by  the  otjier  partner  to  third  persons 
for  storage  at  an  agreed  price,  and  on  de 
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mand  for  delivery  of  the  property  by  the 
partner  to  whom  it  had  been  awarded,  the 
parties  having  possession  of  it  asserted  a 
claim  of  lien  for  storage  charges  and  also 
for  goods  sold  and  delivered  to  the  other 
partner,  the  fact  that  no  actual  produc- 
tion of  the  money  was  made,  in  an  offer  to 
pay  the  storage  charges,  does  not  render 
the  tender  ineffectual,  where  no  objection 
waa  made  on  this  ground  in  the  rejection 
of  the  offer. — Sheller  v.  Livingston,  25  Cal. 
App.   572,  144  Pac.   547. 

4.  The  contention  that  above  section  and 
section  1500  of  the  Civil  Code  provide  the 
method  of  procedure  in  such  case  is  with- 
out merit.  The  former  section  does  not 
prescribe  the  mode  of  tender,  but  rather 
a  method  of  extinguishing  an  obligation 
when  that  object  is  sought,  the  latter  sec- 
tion relates  to  an  offer  in  writing  to  pay, 
and  is  a  mere  rule  of  evidence. — Sheller 
v.  Livingston,  25  Cal.  App.  572,  144  Pac. 
547. 

5.  Uumt  be  la  good  faith— With  ability 
to  perform. — It  is  essential  to  a  valid  ten- 
der, under  the  provisions  of  section  149S 
of  the  Civil  Code,  that  it  be  made  in  good 
faith,  and  to  an  offer  of  performance,  un- 
der the  provisions  of  section  1495  of  the 
Civil  Code,  that  the  person  making  such 
offer  is  able  and  willing  to  perform  in  ac- 
cordance with  the  offer.  These  require- 
ments are  not  dispensed  with  by  the  provi- 
sions of  the  above  section  or  of  section  1496 
<»f  the  Civil  Code. — Doak  v.  Bruson,  152 
Cal.    17,    91    Pac.    1001. 

«.  Oiler  to  P«y  money. — One  who  is  en- 
titled, under  an  agreement  for  conveyance 
of  land,   to  a  deed   is   not   required,   where 


he  offers  in  writing  to  make  payment,  to 
produce  money  or  permit  it  to  be  counted 
in  order  to  constitute  valid  tender,  so 
long  as  other  party  to  contract  does  not 
accept  the  offer. — Latimer  v.  Capay  V.  L. 
Co.,  137  Cal.  286,  288,  70  Pac.  82. 

7i  Premature  offer  of  performance— Inef- 
fectual.— A  premature  offer  or  performance 
Is  ineffectual  to  put  the  other  party  in 
default,  or  for  any  other  purpose. — Allen  v. 
Chatfleld,  172  Cal.  60,  156  Pac.  47. 

8.  "Written  oiler  of  performance— Re- 
quirements of  valid  tender. — Neither  the 
above  section  nor  section  1496  of  the  Civil 
Code,  making  a  similar  provision  with  re- 
gard to  offers  of  performance  in  general, 
absolves  a  party  from  the  observance  of 
any  other  requirement  of  the  law  necessary 
to  a  valid  tender.  The  only  effect  of  the 
sections  named,  where  an  offer  to  pay 
money  is  made  and  not  accepted,  is  to 
excuse  the  actual  production  and  tender  of 
the  money. — Doak  v.  Bruson,  152  Cal.  17, 
91  Pac.  1001. 

9.  Same— By  letter*  suflclent. — Offer 
made  by  plaintiff  to  defendants  by  means 
of    letter    notifying    them    that    the    goods 

v  were  on  hand  ready  for  delivery  under 
contract  between  parties  is  sufficient  as  an 
offer  in  writing  to  deliver  property,  and 
refusal  on  defendant's  part  to  accept  offer 
is  equivalent  to  actual  production  and  ten- 
der of  property. — Levis  v.  Royal  P.  &  D. 
Co.,  1  Cal.  App.  241,  242,  81  Pac.  1086. 

10.  Same— To  surrender  title  of  lota,  in 

pursuance  of  terms  or  an  agreement,  is 
equivalent  to  actual  production  and  tender 
of  written  release  or  quitclaim  when  not 
accepted. — Herberger  v.  Husman,  90  Cal. 
583,  686.   27  Pac.   428. 


§2075.  WHOEVER  PAT8  ENTITLED  TO  RECEIPT.  Whoever  pays 
money,  or  delivers  an  instrument  or  property,  is  entitled  to  a  receipt  therefor 
from  the  person  to  whom  the  payment  or  delivery  is  made,  and  may  demand 
a  proper  signature  to  such  receipt  as  a  condition  of  the  payment  or  delivery. 

History:    Enacted  March  11,  1872. 

As  to  right  of  debtor  to  writtea  receipt       obligation,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
for   property    delivered    la    performance    of       §1499  and  note. 


§  2076.  OBJECTIONS  TO  TENDER  MUST  BE  SPECIFIED.  The  person 
to  whom  a  tender  is  made  must,  at  the  time,  specify  any  objection  he  may  have 
to  the  money,  instrument,  or  property,  or  he  must  be  deemed  to  have  waived  it ; 
and  if  the  objection  be  to  the  amount  of  money,  the  terms  of  the  instrument,  or 
the  amount  or  kind  of  property,  he  must  specify  the  amount,  terms,  or  kind 
which  he  requires,  or  be  precluded  from  objecting  afterward. 

History:     Enacted  March  11,  1872. 

OBJECTIONS  TO  TENDER— MUST  $E  5.  Insufficiency  of  sum  tendered— Must  be 

SPECIFIC.  specified. 

1.  Assignment    omitting    one    of    several  6.  Same  —  Mortgagee    waives    costs    and 

patents  contracted  for.  counsel  fees  by  failure  to  specify  in- 

2-  4.  Construction  of  section.  sufficiency  of  offer. 
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7.  Same — Refusal  sufficiently  stating  rea- 

sons. 

8.  "Mode"  of  offer. 

9.  Nominal  sum  is  not  due— Offer  of  pay* 

ment. 

10.  Objections  to  tender — Must  be  made  at 
the  time. 

11-14.  Same  —  Objections    not    specified    are 
waived. 

15.  Pleading  tender — Sufficiency  of. 

16.  Purpose  of  statute. 

17.  Rescission   of  contract — Sufficiency  of 

tender — Waiver. 

18.  Sale  of  cattle — Tender  of  bill  of  sale 

— Waiver  of  objection. 

19.  Specific  performance — Failure  to  state 

objections  to  tender. 

20.  Same — Uncertainty   of  contract — Ten- 

der not  sufficient  to  remove  uncer- 
tainty. 

21.  Tender — Made  in  part  on  several  days. 

22.  Same — Sufficiency  of  amount— Waiver 

of  objection. 

23.  Same  —  Under    agreement    containing 

independent  provisions. 
24, 25.  Waiver  of  sufficiency  of  tender. 

1.  Assignment  omittte*  •■*  of  several 
patents  contracted  for. — If  no  objection  be 
specified  to  an  assignment  tendered  in  pur- 
suance of  contract  to  assign  several  letters 
patent,  that  assignment  omitted  one  patent 
contracted  for,  such  fact  can  not  be  raised 
as  an  objection  to  paying:  contract-price 
agreed  upon. — Scott  v.  Jackson,  89  Cal.  258, 
263,  26  Pac.  898. 

2.  Construction  of  section. — Taking;  all 
the  sections  of  code  relating  to  subject  of 
tender  together,  it  is  evident  that  intention 
of  legislature  was  to  do  away  with  many 
of  objections  by  which  rights  dependent 
upon  offer  of  performance  had  been  there- 
tofore defeated,  and  to  establish  more  rea- 
sonable and  more  liberal  rules  upon  subject. 
It  is  therefore  duty  of  courts  to  con- 
strue any  doubtful  language  of  statute  in 
harmony  with  legislative  policy. — Kofoed  v. 
Gordon,  122  Cal.  314,  320,  54  Pac.  1115. 

3.  Provisions  of  above  section  and  sec- 
tion 2074,  ante,  are  mere  rules  of  evidence 
affecting  question  of  costs  and  right  to 
bring  actions  in  cases  where  tender  is 
necessary  before  commencing  action. — Col- 
ton  v.  Oakland  Bank  of  Sav.,  137  Cal.  376, 
383,    70    Pac.    225. 

4.  The  above  section  is  not  in  direct 
conflict  with  the  provisions  of  section  1501 
of  the  Civil  Code,  to  the  effect  that  the 
failure  to  object  does  not  waive  a  defect 
which  the  person  making  an  offer  could 
not  then  obviate  if  objections  were  then 
made  thereto.  This  provision  of  section 
1501  is  to  be  construed  as  a  qualification 
of  section  2076.— Allen  v.  Chatfleld,  172  Cal. 
60,  156  Pac.  47. 


5.  InaaMcieney  •* 
be  sseelaed. — One  to  whom  tender  of  pay- 
ment is  made  for  deed  which  he  Is  bound  by 
contract  to  execute  and  deliver,  but  wbe 
does  not  at  time  of  tender  make  object^ 
on  ground  of  insufficiency  In  amount  of  ten- 
der or  that  interest  due  is  not  included  i- 
a mount,  thereby  waives  his  right  to  object 
that  the  tender  is  not  sufficient  in  amotn* 
and  an  objection  on  such  ground  must  b< 
disregarded  in  suit  thereafter  brooch: 
against  him  to  recover  moneys  expended  or. 
property  while  held  under  such  contract  at 
purchase,  vendor  having  failed  to  make  nec- 
essary deed.  And  he  is  also  precluded 
from  objecting  that  tender  was  too  indefi- 
nite, where  at  time  of  tender  he  did  net 
make  an  objection  thereto  on  any  ground 
Latimer  v.  Capay  Valley  Land  Co„  137  CaL 
286,  288,  70  Pac  82. 


Same— Mortajai 

el  fees  by  failure  to 
ciency  of  offer. — If  mortgageor,  in  paymtcr 
of  his  note  on  which  there  was  really  dm 
from  him  sum  of  six  thousand  three  hundred 
eighty-three  dollars  and  twenty-nine  cents, 
erroneously  tendered  the  sum  of  six  thou- 
sand three  hundred  forty-four  dollars  aad 
flfty-five  cents,  and  mortgagee,  at  time  of 
tender,  did  not  make  or  specify  any  objec- 
tion to  sum  tendered,  or  amount  thereof, 
nor  specify  any  other  as  amount  which  be 
required,  but  merely  refused  to  accept  from 
defendant  said  sum  or  any  part  thereof,  b« 
would  thereafter  be  precluded  from  saying 
that,  because  amount  tendered  by  mort- 
gagee was  thirty-eight  dollars  and  seventy- 
four  cents  less  than  amount  due  on  note 
and  mortgage,  tender  was  not  good,  and 
mortgageor  thereafter  would  not  be  entitled 
to  recover  costs  and  counsel  fees  in  an  ac- 
tion to  foreclose  mortgage. — Oakland  Sav. 
Bank  v.  Applegarth,  67  Cal.  86-88,  7  Pac 
139,  476. 
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7.  Same— Refusal  suflcteatly  statin* 
sobs. — An  offer  to  receive  money  tendered 
as  so  much  on  account,  and  refusal  to  make 
conveyance  for  which  money  was  tendered 
under  agreement,  is  equivalent  to  refusal 
as  not  being  sufficient  in  amount.  This  is  a 
sufficient  specification  of  reasons  why  ten- 
der was  not  considered  sufficient. — Baker 
v.  Fireman's  Fund  Ins.  Co.,  79  CaL  34,  43 
21  Pac.  857. 

8.  "Mode"   of   offer   to   perform    includes 
conditions  which  party  making  offer  has  no 
right  to  require. — Kofoed  v.  Gordon,  122  Cal 
314.    321,    54   Pac.    1115. 

As    to    objections    to    node    of    offer,    see 

pars.  10,  11,  this  note;  also  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  8  1501  and  note. 

II.  Nominal  ■am  la  not  doe— Offer  of  pay 
ment. — A  pledgee  of  stock  which  was  worth 
twenty  thousand  dollars  in  turn  pledged 
stock  to  bank  to  secure  his  overdraft.  He 
thereafter  became  Insolvent  and  an  as- 
signee was  appointed.  Bank,  without  no- 
tice,  caused   stock   to  be   sold,   and  applied 
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^proceeds  thereof,  amounting  to  eighteen 
thousand  nine  hundred  forty-one  dollars 
(being  full  value  of  stock  at  that  time)  to 
the  indebtedness  of  insolvent,  leaving  a 
balance  unpaid  of  more  than  two  thousand 
dollars.  Bank  then  assigned  all  its  claims 
against  estate  of  insolvent  to  third  person. 
Assignee,  claiming  that  sale  was  void  for 
want  of  notice,  tendered  sum  of  $10  to  bank 
in  payment  of  any  balance  remaining  due 
from  insolvent  to  bank,  and  demanded  re- 
turn of  pledged  stock.  Bank  did  not  object 
to  amount  of  tender,  its  officers  simply  de- 
claring that  they  did  not  claim  anything 
to  be  due  from  insolvent  or  his  assignee, 
and  declined  tender  and  refused  demand. 
Assignee  thereupon  deposited  ten  dollars 
in  another  bank  and  brought  suit  for  recov- 
ery of  stock,  claiming  that  his  tender  gave 
him  right  of  action  to  recover  full  value  of 
stock  and  that  defendant  had  nothing  to  set 
off  or  recoup  against  his  demand  for  two 
reasons:  (1.)  Because  prior  to  his  tender 
and  demand  for  return  of  stock,  bank  had 
parted  with  its  entire  original  claim  against 
insolvent  by  its  assignment  to  third  party. 
(2.)  Because,  if  such  was  not  effect  of 
assignment,  still  failure  of  defendant  to 
object  to  amount  of  tender  of  ten  dollars, 
followed  by  deposit  of  that  sum  to  its 
credit  in  another  bank  with  due  notice 
thereof  had  effect,  under  provisions  of  our 
code,  to  extinguish  entire  indebtedness  of 
over  twenty  thousand  dollars.  Supreme 
court  denied  this,  holding  sale  of  stock  not 
to  be  void,  and  in  relation  to  tender  said: 
"An  offer  of  ten  dollars  is  not  due  offer  of 
payment  of  debt  of  nearly  twenty  thousand 
dollars,  conceding  that  debt  then  existed, 
and  there  was  no  objection  that  could 
have  been  made  to  mere  mode  of  offer. 
Besides  bank  is  not  claiming  that  anything 
is  due  or  was  due  at  time  of  tender.  Its 
claim  is,  that  obligation  had  long  before 
been  extinguished  by  credit  given  for  pro- 
ceeds of  stock.  It  recoups  damages  by 
crediting  proceeds  of  pledge  at  date  of  con- 
version."— Colton  v.  Oakland  Bank  of  Sav., 
137  Cal.  376,  883,  70  Pac.  225.  See  Oakland 
Sav.  Bank  v.  Applegarth,  67  Cal.  86,  88, 
7   Pac.   189,  470, 

10.  Objection*  to  tender— Ulna  t  be  made 
at  the  time. — Where  shares  of  stock  are 
delivered  in  pursuance  of  an  agreement  to 
surrender  the  same,  any  objection  to  the 
mode  of  performance  must  be  made  at  the 
time  so  as  to  enable  the  party  performing 
to  obviate  the  same,  otherwise  such  objec- 
tions must  be  deemed  waived. — Hammond 
v.  Haskell,  14  Cal.  App.  522,  112  Pac.  575. 

11.  Same— Objection*  not  ■peel  fled  are 
waived. — While  an  offer  of  performance 
must  be  free  from  any  conditions  which 
creditor  is  not  bound  on  his  part  to  per- 
form (Civil  Code,  8  1494),  all  objections  to 
mode  of  an  offer  of  performance  which 
creditor  has  an  opportunity  to  state  at 
time  to  person  making  offer  and  which 
could  be  then  obviated  by  him,  are  waived 
by  creditor  if  not  then  stated   (Civil  Code. 


S  1501).— Kofoed  v.  Gordon,  122  Cal.  314,  320, 
32,    54    Pac.    1115. 

Objection*  moat  be  ■tated. — See  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  §  1501  and  note. 

12.  An  admission  made  by  a  pledgee  to 
sheriff  who,  on  attachment,  has  tendered 
sum  due  for  which  pledge  is  security,  that 
amount  tendered  is  proper  and  tender  suffi- 
cient, precludes  pledgee  from  afterwards 
objecting  that  tender  was  not  good  by  rea- 
son that  illegal  conditions  were  annexed 
to  offer. — Barnhart  v.  Fulkerth,  73  Cal.  526, 
529,  530,  15  Pac.  89. 

13.  If  party  makes  no  objection  to  tender 
when  made,  that  it  was  premature  or  for 
other  reasons  not  technically  complete,  and 
states  as  his  only  reason  for  not  fulfilling 
his  part  of  contract  that  he  has  not  ready 
money  with  which  to  make  required  pay- 
ment and  promises  to  fulfill  it  as  soon  as 
possible,  he  can  not  thereafter  change  his 
position  and  defeat  recovery  by  claim  or 
objection  that  complete  technical  tender 
was  not  made. — Herberger  v.  Husman,  90 
Cal.  583,  585,  27  Pac.  428. 

14.  If  only  objection  stated  at  time  of 
tender  of  payment  is  that  sum  offered  does 
not  Include  taxes  and  Interest,  an  objection 
that  tender  was  not  made  in  gold  coin 
can  not  thereafter  be  relied  on. — Estate  of 
Pearsons,  102  CaL  569,  574,  35  Pac.  934. 

A»  to  conditional  ©Her*,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  §  1494  and  note. 

15.  Pleading  tender— SuMciency  of. — Al- 
legation that  plaintiff  tendered  defendant 
in  cash  a  certain  sum  for  a  certain  purpose 
is  sufficient.  If  the  defendant  had  any  ob- 
jection to  the  form  of  the  tender  it  was 
his  duty  to  state  it  at  the  time,  and  he 
may  show  such  in  defense. — Lowe  v.  Tolo 
County  Consol.  Water  Co.,  8  Cal.  App.  167, 
171,.  96  Pac.   379. 

10.  Purpose  of  statute  which  requires  ob- 
jection to  be  stated,  if  it  is  to  amount,  is 
to  Inform  debtor  of  amount  claimed  by  the 
creditor,  so  that  former  may  have  oppor- 
tunity to  meet  demand  if  he  wishes  to  do 
so.  If,  in  presenting  the  demand,  creditor 
or  his  agent  made  known  amount  of  demand 
and  debtor  clearly  understood  It,  and  ten- 
dered that  amount  less  what  he  claimed 
should  be  deducted  on  account  of  certain 
matters,  simple  refusal  to  accept  the  offer, 
no  specific  reason  being  given  for  refusal, 
will,  nevertheless,  be  sufficient  under  cir- 
cumstances to  satisfy  code  because  under 
such  circumstances  it  may  be  fairly  inferred 
that  tender  was  refused  because  insufficient. 
— Shafer  v.  Willis,  124  Cal.  36,  39,  56  Pac. 
635. 

17.  Reaeiaslon  of  contract — Smflcleney  off 
tender— Waiver. — A  written  offer  to  rescind 
a  contract  for  the  purchase  of  real  estate, 
accompanied  by  the  tender  of  a  quitclaim 
deed  to  the  premises  upon  given  terms, 
is  sufficient;  the  fact  that  the  vendee  de- 
mands more  from  the  vendor  than  he  i* 
entitled  to  receive  does  not  invalidate  such 
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offer  In  the  absence  of  a  specific  objection 
made  to  the  tender,  under  the  provisions 
of  the  above  section. — Schermaster  v.  Cali- 
fornia Home  Building*  Loan  Co.,  40  Cal. 
App.  661,  181  Pac.  409,  following-  the  doc- 
trine in  Kofoed  v.  Gordon,  122  Cal.  314, 
64  Pac.  1115;  Latimer  v.  Capay  Valley  Land 
Co.,  137  Cal.  286,  70  Pac.  82. 

18.  Sale  of  cattle— Tender  of  bill  of  sale 
—-'Waiver  of  ob£»ction. — In  the  case  of  a 
sale  of  dairy  cattle  in  which  the  seller  ten- 
dered to  the  purchaser  a  bill  of  sale,  under 
the  provisions  of  the  above  section  the 
purchaser  waived  his  right  to  object  to  the 
sufficiency  of  the  description  of  the  cattle 
In  the  bill  of  sale  by  failure  to  specify 
some  objections  at  the  time  of  the  tender 
of  the  bill  of  sale  on  making  a  demand 
upon  buyer  for  further  performance. — Duff 
v.  Anderson,  —  Cal.  App.  — ,  195  Pac.  445. 

19,  SoecfSc  performance  —  Failure  to 
state  objectloaa  to  tender. — Where  the  con- 
tract Involved  a  cash  payment  and  a  note 
and  mortgage,  and  defendants  failed  to 
state  their  objection,  at  the  time  of  the 
tender,  to  the  note  and  mortgage,  they  are 
estopped  hereunder  from  asserting  the  ob- 
jection at  the  trial,  or  on  appeal,  which 
might  have  been  obviated  if  made  as  herein 
prescribed. — Montgomery  v.  De  Picot,  153 
Cal.  515,  96  Pac.  305. 

30.  Same—  Uncertainty  of  contract— Ten- 
der not  snslelent  to  remove  uncertainty* — 

In  a  case  in  which  a  contract  for  the  sale 
and  .purchase  of  land  is  uncertain  in  that 
it  fails  to  provide  how  obligations  to  make 
deferred  payments  is  to  be  evidenced  or 
secured,  the  tender  by  the  vendee  of  prom- 
issory notes,  secured  by  mortgage  to  cover 
the  deferred  payments,  of  the  vendor's* fail- 
ure to  specify  any  objections  to  the  terms 
of  the  instruments  tendered,  did  not  remove 
the  uncertainty  from  the  contract  so  as  to 
admit  of  its  specific  performance  because 
under  the  provisions  of  section  1501  of  the 
Civil  Code,  the  failure  of  the  vendor  to 
object  to  the  tender  did  not  waive  the  defect 
of  uncertainty  in  the  contract,  as  such 
defect,  had  it  been  specified,  could  not  have 
been  obviated  by  the  vendee. — Klein  v.  Mar- 
karlan,  175  Cal.  87,  165  Pac.  3,  following 
doctrine  in  Allen  v.  Chatfield,  172  Cal.  60, 
69,  156  Pac.  47. 

21.  Tender  —  Made  la  part  on  several 
days. — Where  by  terms  of  an  agreement 
certain  sum  of  money  was  to  be  paid  and 
note  delivered,  tender  of  such  money  upon 
one  day  and  note  on  another  is  valid  if  no 


objection  be  made  at  time  of  tender  be- 
cause of  such  fact. — Schroeder  v.  Plssls,  128 
Cal.  209,  213,  60  Pac.  758. 


Snnme— Snntclency  of  aneut— Waiver 
of  objection* — In  an  action  by  a  vendee 
against  a  vendor  on  an  option  contract, 
while  a  failure  of  the  vendor  to  object  to 
the  amount  of  a  tender  was  a  waiver  of 
an  objection  that  it  was  less  than  the 
amount  required  under  the  option,  the 
court  in  considering  the  sufficiency  of  the 
tender,  was  justified  in  considering  that 
fact  and  determining  that  it  was  not  suf- 
ficient because  lacking  in  the  requisite 
amount;  the  estoppel  goes  only  to  the  ques- 
tion of  the  sufficiency  of  the  tender,  and 
does  not  at  all  affect  the  question  of  the 
amount  to  be  actually  paid. — Bradford  v. 
Fidelity  Sav.  &  Loan  Soc,  177  Cal.  247,  170 
Pac.  404,  following  the  doctrine  in  Latimer 
v.  Capay  Valley  Land  Co.,  137  Cal.  286,  70 
Pac.  82;  Colton  v.  Oakland  Bank  of  Saving's, 
137  Cal.  376,  883,  70  Pac.  255;  Doak  v.  Bru- 
son,  152  Cal.  17,  21,  91  Pac.  1001;  Allen  ▼. 
Chatfield,  172  Cal.   60,  68,  156  Pac.   47. 


Same— -Under  agreement  contaJnlaa; 
Independent  provisions.— When  the  prices 
to  be  paid  for  separate  articles  are  ex- 
pressly apportioned  by  contract  to  several 
items,  making  it  severable  contract,  state- 
ment of  objections  to  quantity  and  quality 
of  one  article  offered  for  delivery,  while  it 
may  be  a  waiver  of  other  objections  for 
defect  of  quality  or  quantity  of  that  partic- 
ular article,  can  not  operate  to  waive  per- 
formance or  offer  of  performance  of  other 
and  Independent  provisions  of  agreement, 
whereby  other  articles  are  agreed  to  be 
delivered. — Herzog  v.  Purdy,  119  Cal.  99, 
102,   61    Pac.  27. 

24.  Waiver  of  snntclency  of  tender. — The 

provisions  of  the  above  section  touching-  a 
waiver  by  failing  to  object  to  the  form  of 
a  tender  are  mere  rules  of  evidence  affecting 
the  question  of  costs  and  the  right  to  sue 
where  a  tender  is  necessary  before  suit.  It 
can  not  help  a  suit  in  which  no  sufficient 
performance  or  offer  to  perform  is  shown 
by  the  plaintiff,  and  no  cause  of  action  for 
specific  performance  is  proved. — Hixson  v. 
Hovey,  18  Cal.  App.  280,  232,  122  Pac.  1097. 

25.  Under  the  above  section  it  devolved 
upon  the  buyer  at  time  of  tender  of  the 
bill  of  sale  to  specify  an  objection  thereto 
on  the  ground  of  the  Insufficiency  of  the 
description  of  the  goods  sold,  otherwise 
such  objection  was  waived. — Duff  v.  Ander- 
son, —  Cal.   App.  — ,  195   Pac.   445,   446. 


§2077.    RULES  FOB  CONSTRUING  DESCRIPTION  OF  LANDS.     The 

following  are  the  rules  for  construing  the  descriptive  part  of  a  conveyance  of 
real  property,  when  the  construction  is  doubtful  and  there  are  no  other  suffi- 
cient circumstances  to  determine  it : 

1.  Where  there  are  certain  definite  and  ascertained  particulars  in  the  de- 
scription, the  addition  of  others  which  are  indefinite,  unknown,  or  false,  does 
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not  frustrate  the  conveyance,  but  it  is  to  be  construed  by  the  first  mentioned 
particulars. 

2.  When  permanent  and  visible  or  ascertained  boundaries  or  monuments  are 
inconsistent  with  the  measurement,  either  of  lines,  angles,  or  surfaces,  the 
boundaries  or  monuments  are  paramount. 

3.  Between  different  measurements  which  are  inconsistent  with  each  other, 
that  of  angles  is  paramount  to  that  of  surfaces,  and  that  of  lines  paramount 
to  both. 

4.  When  a  road,  or  stream  of  water  not  navigable,  is  the  boundary,  the 

rights  of  the  grantor  to  the  middle  of  the  road  or  the  thread  of  the  stream  are 
included  in  the  conveyance,  except  where  the  road  or  thread  of  the  stream  is 
held  under  another  title. 

5.  When  tide-water  is  the  boundary  the  rights  of  the  grantor  to  ordinary 
high-water  mark  are  included  in  the  conveyance.  When  a  navigable  lake, 
where  there  is  no  tide,  is  the  boundary,  the  rights  of  the  grantor  to  low-water 
mark  are  included  in  the  conveyance.  , 

6.  When  the  description  refers  to  a  map,  and  that  reference  is  inconsistent 

with  other  particulars,  it  controls  them  if  it  appear  that  the  parties  acted  with 

reference  to  the  map;  otherwise  the  map  is  subordinate  to  other  definite  and 

ascertained  particulars. 

History:     Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,   Code   Amdta.   1873-4,   p.   390. 


DESCRIPTION  OF  LAND— RULES  FOR 
CONSTRUCTION  OF. 

I.  In  General,  1-220. 

•II.  False  Description  Rejected — Subdi- 
vision 1,  221-245. 

III.  Monuments  Paramount  to  Measure- 

ments—Subdivision 2,  246-307. 

IV.  Angles,  Lines,  and  Surfaces — Subdi- 

vision 3,  308-320. 

V.  To  Middle  or  Road,  or  Stream  Not 
Navigable— Subdivision  4,  321-334. 

VI.  Tide-Water — Subdivision  5,  335-346. 
VII.  Maps— Subdivision  6,  347-388. 

VIII.   8URVET8    AND    FlELD-NOTES  —  SUBDIVI- 
SION 6,  389-404. 

I.  In  General. 

1.  Appeal — Review  of  conflicting  testi- 
mony. 

2-  4.  Agreed  boundaries. 

5, 6.  Same — Acquiescence  in  line  fixed  by 
coterminous  owner. 

7,  8.  Same  —  Same  —  During    time    pre- 
scribed by  statute  of  limitations. 

9, 10.  Same  —  Adjoining  owner,  proof  of 
fact  that  party  is. 

11, 12.  Same — Common    vendor,    boundaries 
marked  by,  are  binding. 

13, 14.  Same — Dispute  as  basis   for  agree- 
ment,  unnecessary. 

15.  Same  —   Evidence    in    rebuttal    of 
agreement. 
C.  C.  P.— 241  2841 


16, 17.  Same  —  Facts    not    amounting    to 
agreement. 

18.  Same — Parties  must  be  coterminous 

proprietors. 

19.  Same — Possession  not  adverse,  when. 
20, 21.  Same — Practical  location  by  parties. 

22,  23.  Same  —  Same  —  Location    of   street 
line. 

24-  27.  Same — Subsequent  purchaser  bound 
by  agreement. 

28.  Same — Third  party,  without  notice, 

not  bound  by. 

29.  Same  — Title   established   by  acqui- 

escence in  boundary. 

30.  Ascertainment   of   boundaries  —  Ac- 

tion to  vacate  government  survey. 
31, 32.  Same — Lost  monuments. 

33.  8ame — Same — Maps  and  field-notes. 

34.  Same — Maps  and  field-notes. 

35.  Same — Use  of  proportional  method. 

36.  Boundaries — Agreement   as   to   divi- 

vision  line. 

37.  Same — Rule  as  to  agreement  for  lo- 

cation. 

38.  Same— Role  as  to  agreement  of  ad- 

joining owners. 

39,40.  Boundaries    of    incorporated    terri- 
tories. 

41.  Same— County  boundaries. 

42.  Same — Irrigation  district. 

43.  Conflicting  calls  in  patent. 
44,45.  Construction — Rules  of  generally. 
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46.  Definitions — Block. 
47,48.  Same— Easterly. 

49.  Same — Map. 
50,51.  Same — North. 

52.  Same — Parallel  lines. 

53.  Same — Plat. 

54.  Same — Shore. 
55,56.  Same — South. 

57.  Same — Southeast. 

58.  Same — Southern. 

59-  62.  Description  of  land— Aj  to  rules  for 
construing. 

63.  Same — By  metes  and  bounds — Rela- 
tion to  river  bank. 

64-71.  Evidence  is  admissible  to  show  the 
location  of  call. 

72.  Same — Declarations  of  deceased  per* 
sons. 
73-  75*  Same — Declarations  of  grantor. 

76.  Same  —  Declarations    and    acts    of 
parties. 

77-80.  Same — Deed  and  map  of  adjoining 
tract. 
81.  Same — Deposition  of  surveyor. 

82-84.  Same — Evidence  to   explain  call  is 
admissible. 

85-88.  Same  —  Same  —  Attendant     circum- 
stances may  be  shown. 

89,90.  Same — Only  when  instrument  is  un- 
certain. 

91-97.  Same—Patent  of  United  States  is 
conclusive. 

98.  Same — Same — Conflict  between  pat- 

ent and  decree  of  confirmation. 

99.  8am£ — Same  —  Decree   of   confirma- 

tion   of    a    Mexican    grant    is    a 
finality. 

100.  Same — Same — Disefio    of    Mexican 

grant. 

101.  Same — Same  —  Juridical  possession, 

lines  of,  must  give  way. 

102.  Same  —  Presumption    that    survey 

coincides  with  decree  of  confirma- 
tion. 

103.  Same  —  State    patent   may   be   cor- 

rected. 

104.  Fence  maintained  adversely. 

105.  Grants  by  state  —  Uncertainty  con- 

strued against  grantee. 

106, 107.  Same — Grants  to  municipal  corpora- 
tions. 

108- 114.  Intention    of    parties    to    be    ascer- 
tained. 

115, 116.  Same  —  Intention   clearly   expressed 
by  deed  controls. 

117.  Same — Facts  subsequent  to  convey- 
ance not  to  be  considered. 
118- 122.  Manner    of    description  —  Any    de- 
scription will  suffice   which  iden- 
tifies the  land. 

123, 124.  Same — Description  as  subdivision  of 
government  township. 


125-129. 
130. 
131. 

132. 

133. 
134- 136. 
137- 139. 

140. 

141. 
142- 147. 

148. 

149. 

150, 151. 

152. 
153. 

154- 158. 

159. 

160. 
161. 

162. 

1631 
164, 165. 
166- 168. 

169. 

170, 171. 

172. 

173. 

174, 175. 

176, 177. 

178. 

179. 

180. 
181, 182. 

183, 184. 

185. 

186. 


Same — Descriptive  name  or  number. 

Same — Same — Foreign  name. 

Same — Same — Rancho  made  up  of 
several  grants  may  acquire  name. 

Same — Same  —  Reservation  ot  tract, 
may  be  by  name. 

Same — Same — Sufficient  in  claim  of 
mechanics'  lien. 

Same  —  Designation  of  government 
line  not  yet  established. 

Same  —  General  and  particular  de- 
scriptions. 

Same — Grant  of  all  lands  belonging 
to  grantor. 

Same — Occupation  of  grantor. 

Same  —  Reference  to  .other  instru- 
ment for  description. 

Same — Same — In  decree  of  foreclo- 
sure of  mortgage. 

Same — Same — Map  referred  to  by 
decree  in  partition. 

Same— Same — Reference  must  iden- 
tify other  instrument. 

Meander  lines. 

Same — Control  when  river  bank  ean 
not  be  relocated. 

Same  —  Must  yield  to  shore-line, 
when  in  conflict. 

Middle  of  designated  monument — Is 
boundary-line. 

Same— Cone  of  mountain  range. 

Public  land  surveys — As  to  survey 
of  public  lands. 

Same  —  Conflict  between  survey  of 
township  and  of  prior  Mexican 
grant. 

Same — Fractional  townships. 

Same — Government  township. 

Same — Same — Lines  of,  created  by 
survey. 

Same — Interior  lines  of  section. 

Same — Judicial  notice  of  system. 

Same — Legal  subdivisions  of  section. 

Same  —  Lines  cross  non-navigable 
streams,  ordinarily. 

Same — Parol  testimony  inadmissible 
to  show  township  survey  erroneous. 

Same — Re-establishing  lines  and  cor- 
ners of  sections. 

Same — Same — Coincidence  of  lines 
of  township  and  certain  sections. 

Same — Same — Division  pro  rata  of 
interior   lines,   when   corners  lost 
Same — Same — Map  referred  to. 

Same — Same — Field-notes  to  be  fol- 
lowed, when. 

Same — Same  —  Lines  most  certainly 
fixed  to  be  taken  as  basis. 

Same — Same — Location  of  half-sec- 
tion line. 

Same — Same  —  Locating  unsurveyerf 
line. 
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187. 188.  Same  —  Same  —  Nearest  established 
corner  as  basis. 

189.  Same — Same  —  Points  to  south  not 
preferred  as  basis. 

190- 192.  Question  of  law  or  fact. 

193- 195.  Relative  value  of  means  of  location. 

196.  8ame — Rules  embraced  in  section. 

197-  201.  Same — Surrounding  circumstances. 

202,203.  Same — Technical  rules  of  construc- 
tion. 

204.  Remedy  to  correct  errors  in  descrip- 

tion. 

205.  Same — Action  to  determine  adverse 

claim. 

206.  Same — Action  to  quiet  title. 

207.  Same — Ejectment  and  trespass. 

208-210.  Remedy  to,  determine  disputed 
boundary. 

211.  River  as  boundary. 

212.  Same— Grossing  affluents  of  bound- 

ary stream. 

213.  Same  —  Measurement   of    distance 

along  river. 

214.  Same— Same  —  By   opposite  bound- 

ary. 

215.  Same — Same  —  Meander  or  straight 

line,  according  to  intention. 

216.  Same — Quantity  given,  with  river  as 

base. 

217,218.  Same  —  Same  —  Boundary  opposite 
river,  whether  parallel. 

219.  Same — River  as  base  line  of  angle. 

220.  Road  division — Petition  for  forma- 

tion of — Defects  in  descriptions  of 
boundaries. 

II.  Fame  Description  Rejected  —  Subdivi- 
sion 1. 

221-225.  Addition  of  particulars  which  are 
indefinite,  unknown,  or  false. 

226.  Same — Gall  for  line  of  government 

grant,  as  fixed  by  preliminary  sur- 
vey rejected,  where  final  survey  is 
different. 

227.  Same  —  Gall    for   quantity    rejected 

when  in  conflict  with  definite 
boundaries. 

228.  Same — Conflict  between  government 

survey  and  stakes  of  placer 
miner's  location  of  quarter  section 
— Former  controls. 

229.  Same  —  Courses    rejected,    if    erro- 

neous, and  description  otherwise 
complete*. 

230.  Same — False  calls  may  be  rejected 

and  a  line  supplied  by  intendment 
in  description  of  boundaries  of  a 
municipal  corporation. 

231.  Same  —  False    description    in    tax- 

deed  or  assessment-roll  may  be  re- 
jected. 

232-234.  Same  — Effect  should  be  given,  if 
practicable,  to  every  part  of  the 
description. 


235.  Same  —  Inapplicable    terms    of    de- 
scription rejected. 

236,237.  Same  —  Indefinite     description     re- 
jected. 

238-240.  Same  —  Insertion    of    wrong    legal 
subdivision  of  government  section. 

241.  Same — Location    in    larger    tract, 

when  erroneous  rejected. 

242.  Same  —  "Pre-emption    claim,"    de- 

scription as,  rejected  when  errone- 
ous. 

243.  Same — Particular  description,  if  un- 

certain, yields  to  general  descrip- 
tion. 

244,245.  Same— Same  —  When  used  in  sense 
of  reiteration,  and  not  restriction. 

m.  Monuments  Paramount  to   Measure- 
ments— Subdivision  2. 

246,247.  Ambiguous  call  for  monument  — 
Measurements  considered  in  deter- 
mining. 
248.  Conflict  between  monuments  and 
courses — Considered  as  conflict  in 
evidence,  when. 

249-259.  Courses  and  distances  controlled  by 
visible  local  objects. 

260.  Same — Applicable  to  decree  confirm- 

ing Mexican  grant. 

261.  Same  —  Applicable  to  United  States 

patents. 

262.  Same — Designation  of  latitude. 

263.  Same — Distance. 

264.  Same — Field-notes  can  not  overcome 

monuments. 

265.  Same — Parallel  line,  call  for,  yields 

to  call  for  monuments. 

266.  Same — Partition  survey. 

267-269.  Same  —  Quantity  of  land  expressed 
in  acres. 

270.  Courses  prevail  where  no  monuments 
called  for. 

271,272.  Destroyed  monuments — In  general. 

273-  275.  Exceptions  to  general  rule. 

276,277.  Same — Courses  prevail  where  monu- 
ments lost. 

278.  Same — Monuments  called  for  never 

in  place. 

279.  Same— Where  call  for  monuments  re- 

sults in  confusion. 

280,281.  Initial   point  and  succeeding  calls, 
conflict  between. 

282.  Same — Intermediate  monuments. 

283.  Same — Same — Will  not  always  con- 

trol. 

284.  Monuments  prevail — In  general. 

285.  Same — Control  courses  and  distances. 

286.  Same — Need  not  have  been  seen  by 

parties. 

287.  Same— Not  called  for  in  deed— Are 

not  to  be  considered. 

288.  Same — Qualification  or  rule. 
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289.  Natural  objects — Prevail  over  meas- 
urements. 

290-  292.  Visible  monuments  —  Boundary-line 
of  another  tract. 

293,294.  Same  —  Same  —  True  or  supposed 
boundary. 

295.  Same  —  Discovery  shaft  on  mining 

claim. 

296.  Same — House. 

297.  Same — Marsh. 
298,299.  Same — Mountain. 
300,301.  Same — Road  or  street. 
302-304.  Same — Sea-shore. 

305.  Same — Section  corner  of  government 

survey. 

306.  Same — Slough. 

307.  Same  —  Stake   called    for   in   state- 

ment of  the  courses  and  distances 
is  monument. 

IV.  Angles,  Lines,  and  Subfages — Subdivi- 

sion 3. 

308.  Courses  and  distances  paramount  to 

form. 

309.  Form,  quantity,  and  one  boundary- 

line  given. 

310.  Same  —  Line     between     monuments 

presumed  to  be  straight. 

311.  Same  —  "  Northwesterly ' '  less  defi- 

nite than  call  for  right  angle. 

312,313.  Quantity  of  itself  is  no  description. 

314.  Quantity  and   three   of   four  neces- 
sary boundaries  given. 

315-318.  Quantity  is  considered  when  bound- 
aries doubtful. 

319.  Quantity  expressed  will  not  exclude 

accretion. 

320.  UnBurveyed  line. 

V.  To   Middle   or   Road,    or    Stream    Not 

Navigable — Subdivision  4. 

321-  325.  Roads  or  streets — Ownership  to  cen- 
ter of  way. 

326,327.  Same  —  Deed  describing  land  as 
bounded  "by,"  "upon,"  or 
' 'along* '  a  street  or  highway. 

328.  Same — Roadway  not  part  of  quanity 
called  for  by  deed. 

329-  331.  Same  —  Side-line  is  boundary  when 
expressly  called  for. 

332.  Streams  not  navigable — In  general. 

333.  Same  —  Boundary  by  "bank"  — 

What  constitutes. 

334.  Same — Shore  of  river. 

VI.  Tide- Water— Subdivision  5. 

335.  Boundary  shifts  with  tide-line. 
336,337.  Extends     to     ordinary      high-water 

mark. 

338.  Same — Extraordinary   high  tide,  by 

civil  law. 

339.  Mexican  grants  bordering  on  sea. 

340.  Navigable  streams. 


341.  Same — Courts  take  judicial  notiee  of 
navigability  of  rivers. 

342,343.  Same  —  Conveyance  carries  to  ordi- 
nary high-water  mark. 

344.  Same — Conveyance  extends  to  thread 

of  stream,  when. 

345.  Same — Island,  connected  with  main- 

land at  low  tide,  does  not  pass. 

346.  Same — Presumption  as  to  navigabil- 

ity, on  appeal. 

VII.  Maps—Subdivision  6. 

347.  Block-books  in  assessor's  office. 

348.  Construction  of  subdivision  6. 

349.  Controls  call  for  form  and  uncertain 

monuments. 

350.  Controls  call  for  metes  and  bounds 

— And  courses  and  distances. 

351,  352.  Controls  reference  to  latitude. 

353.  Diagram,  map  used   as,  is  not  evi- 
*  dence  of  boundary. 

354.  Graduated  scale — May  be  applied  to 

map  to  determine  distances. 

355-  359.  Identification  of  map. 

360.  Map  of  survey  of  adjoining  lot  ad- 

missible, when. 

361.  Map  implies  previous  survey. 

362-  367.  Map  referred  to  considered  as  part 
of  grant. 

368.  Same — Deed  and  map  together  must 

contain  certain  description. 

369.  Same — Marginal   notes  on  map  are 

included. 

370, 371.  Same — Objects  appearing  upon,  are 
included,  as  monuments. 

372,  373.  Same — Regarded   as   photograph  of 
land. 

374,  375.  Same — Township  map,  reference  to 
includes  survey  and  monuments. 

376.  Official  map  of  town. 

377, 378.  Original  map  may  be  used,  rather 
than  record  of  map. 

379.  Part  of  map,  if  material,  admissible 
as  evidence. 

380-  384.  Recorded  maps. 

385,. 386.  Secondary  evidence  of  lost  map. 

387.  Swamp-lands — Descriptive    notes  on 

township  plat  as  test  of  character. 

388.  Subsequent  maps  and  surveys,  effect 

of. 

VIII.  Surveys   and  Field- Notes  —  Subdivi- 

sion 6. 

389.  Authority    of    surveyor    of    public 

grant  must  be  shown. 

390,391.  Boundaries    fixed    by    survey  — Not 

affected  by  subsequent  surveys. 
392,393.  Field-notes. 

394.  Same — Certified   copy   of   field-notes 

of  government  survey  as  evidence. 

395.  Same  —  Conflict   between   field-notes 

and  map. 
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396.  Inaccuracy  of  early  surveys  in  Cali- 

fornia. 

397.  Presumption  that  map  correctly  rep- 

resents survey,  when. 

398.  Private  survey  is  no  legal  evidence 

of  facts  it  purports  to  contain. 

399,400.  Reference    to    specific    survey    con- 
trols. 

401-  403.  Survey  paramount  to  map  —  When 
stakes  can  be  found. 

404.  Survey    of    Mexican    grant  —  Para- 
mount to  decree  of  confirmation. 

I.    IN    GENERAL. 

1.  Appeal  Review  of  conflicting  testi- 
mony.— Where  course  of  boundary-line  is 
determined  on  substantially  conflicting:  evi- 
dence, finding;  of  trial  court  will  not  be 
reviewed  on  appeal. — Taylor  v.  McConigle, 
120  Cal.  123,  125,  52  Pac.  159.  See  Peters 
v.  Oracla,  110  Cal.  89,  92,  93,  42  Pac.  455. 

2.  Agreed  boundaries.  — ■  An  agreement 
between  parties  owning;  adjoining;  tracts  of 
land  that  a  fence  shall  be  erected  upon  a 
certain  line  and  shall  constitute  the  boun- 
dary-line between  their  lands  will,  if  the 
fence  be  erected,  establish  the  line  between 
the  parties. — Moyl  v.  Connolly,  50  Cal.  295. 
297;    Beaudry    v.    Doyle,    68   Cal.    105,   108,    8 

tPac.   694;   Silvar«r  v.   Hansen,   77   Cal.   579, 
fS86,   20  Pac.  186. 

As  to  boundaries  by  agreement,  and  rules 

for    construction    of,    see    pars.    36-38,    this 

note. 

3.  If  there  is  any  uncertainty  in  calls  of 
a  deed — that  is,  if  either  one  of  two  or 
more  objects  will  answer  call  so  that  line 
will  run  in  two  or  more  positions  and  still 
harmonize  with  the  other  calls  of  the  deed 
— the  parties  to  deed  may  adopt  either 
line,  and  when  one  is  thus  established  it 
concludes  both  parties.  They  are  presumed 
to  understand  description  of  land  conveyed 
and  their  acts  in  locating;  lines  in  such  case 
are  evidence  that  lines  established  by  them 
are  correct. — Hasting;  v.  Stark,  36  Cal.  122, 
126. 

4.  Where  it  is  proved  that  line  has  been 
agreed  upon  either  expressly  or  by  long; 
acquiescence,  as  dividingr-llne  between  two 
tracts  of  land,  the  courts  will  not  disturb 
that  line. — Truett  v.  Adams,  66  Cal.  218, 
223,  5  Pac.  96;  Helm  v.  Wilson,  76  Cal.  476. 
485,  18  Pac.   604. 

As  to  agreed  boundary-line,  see  Kerr's 
Cyc.  Civ.  Code.  2d  ed.,  9  841  and  note  pars. 
2-8. 

An  to  arbitration  of  boundaries,  see,  ante, 
«,  1281  and  note. 

As  to  boundaries  established  by  agree- 
ment or  acquiescence,  see  notes  13  Am.  Dec. 

224;  27  Am.  Dec.  121,  122;  69  Am.  Dec.  711- 
713;    27   Am.   Rep.    239-244;    22    Am.   St.   Rep. 

35;  102  Am.  St.  Rep.  246;  1  L.  R.  A.  214; 
Z  L.  R.  A.    (N.  S.)   805. 

As  to  establishment  of  boundary  by  estop- 
pel, see  note   1  L.   R.   A.   522. 


5.  Same— Acquiescence  In  line  fixed  by 
coterminous  owner, — Where  fence  has  been 
built  as  dividing-line  between  adjoining; 
lots,  and  such  line  has  been  acquiesced  in 
by  coterminous  owners  for  period  of  fifteen 
years  or  more,  owners  are  estopped  from 
controverting;  correctness  of  location. — Co- 
lumbet  v.  Pacheco,  48  Cal.   395,  397. 

See   par.   4,   this   note. 

6.  It  has  been  held  that  even  without 
any  agreement  more  than  is  implied  from 
their  act 8,  if  two  persons  trace  their  divid- 
ing-line, and  both  recognise  it  as  such,  and 
one  goes  forward  with  knowledge  and  ac- 
quiescence of  other  and  makes  valuable  im- 
provements, so  valuable  as  to  work  great 
injury  to  party  making  them  if  line  be 
disturbed,  the  other  will  be  estopped  from 
afterward  alleging  such  mistake  as  would 
deprive  builder  of  his  improvements,  and 
especially  if  party  seeking  to  disturb  line 
knew  at  time  improvements  were-  made  all 
that  he  subsequently  learned,  or  if  he  had 
means  of  knowledge. — Helm  v.  Wilson,  76 
Cal.    476,   486,   18    Pac.   604. 

7.  Same— Same— During  time  prescribed 
by  statute  of  limitations. — When  owners  of 
land  have  acquiesced  for  considerable  time 
in  location  of  division  line  between  their 
lands,  although  it  may  not  be  true  line 
according  to  calls  of  their  deeds,  they  are 
thereafter  precluded  from  showing  that  it 
is  not  true  line.  Better  opinion  is  that  con- 
siderable time  mentioned  in  cases  must  at 
least  equal  length  of  time  prescribed  by 
statute  of  limitations  to  bar  right  to 
entry. — Sneed  v.  Osborn,  25  Cal.  619,  624. 

See  pars.  19,  104,  this  note. 

8.  When  parties,  by  running  and  mark- 
ing line  upon  land,  Identify  call  which  from 
language  of  deed  is  left  in  uncertainty,  ac- 
quiescence for  term  of  five  years  in  line 
thus  established  will  add  nothing  to  con- 
clusiveness of  location  of  line;  but  such  ac- 
quiescence would  probably  be  requisite  in 
order  to  give  validity  to  line  not  located 
according  to  calls  of  deed. — Hastings  v. 
Stark,   36  Cal.   122,   127. 

9.  Same  Adjoining  owner*  proof  of  fact 
tbat  party  is. — For  purpose  of  showing  that 
one  in  possession  of  lands  is  an  adjoining 
owner  within  meaning  of  authorities  on 
questions  of  agreed  boundary-lines,  con- 
tract of  purchase  whereby  he  acquired  his 
claim  of  title  from  one  whose  title  was 
presumptively  good  is  admissible  for  pur- 
pose of  showing  extent  and  nature  of  his 
claim,  together  with  his  possession  and  acts 
thereunder. — Silvarer  y.  Hansen,  77  Cal.  579, 
686,  20  Pac.  136. 

10.  In  an  action  between  adjoining  land- 
owners concerning  a  disputed  boundary- 
line,  where  defendant  acquired  his  interest 
under  contract  from  common  grantor  at 
date  subsequent  to  conveyance  to  plaintiff, 
such  contract  is  admissible  for  purpose  of 
showing  defendant's  relation  to  land  and  to 
adjacent  owner,  in  a  case  where,  after  go- 
ing into  possession  of  such  land,  defendant 
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had  in  co-operation  with  plaintiff  built  fence 
upon  supposed  boundary-line.  It  is  not  in- 
admissible oil  ground  that  plaintiff  is  not 
in  privity  with  it. — Helm  v.  Wilson,  76  CaL 
476,  484.  485,  18  Pac.  604. 

11.  Same— Common  vendor,  bemndarlen 
marked  by*  are  binding-. — Where  owner  of 
adjoining*  lands  Improves  them  by  erection 
of  houses,  bulk-heads,  and  fences,  making* 
each  ready  for  occupancy,  and  sells  them, 
putting  purchasers  in  possession  of  re- 
spective lots  Just  as  they  are  inclosed  and 
Improved,  and  no  survey  is  made  at  time  of 
sale  nor  are  boundaries  zmnrked  upon 
ground  otherwise  than  by  improvements, 
lines  designated  by  improvements  (they  be- 
ing monuments  fixed  by  owner  to  mark  his 
original  survey)  control  distances  and  fix 
actual  locating  upon  ground. — Bullard  v. 
Kempff,  119  Cal.  9,  14.  50  Pac.  780. 

12.  In  an  action  between  adjoining  lot 
owners  to  quiet  title  to  strip  along  disputed 
boundary  between  their  lots,  there  was  dif- 
ficulty in  ascertaining  true  location  by 
courses  and  distances,  resulting  from  un- 
certainty as  to  corner  of  certain  streets 
with  relation  .to  which  both  descriptions 
•were  given.  Both  parties  had  purchased 
Trom  common  vendor.  Plaintiff  first  pur- 
chased from  common  vendor  and  was  placed 
in  possession  by  latter,  lot  being  Inclosed 
by  fence,  and  vendor  afterwards  permitted 
plaintiff  to  retain  possession  up  to  line  of 
such  fence.  In  defendant's  deed,  besides 
courses  and  distances  given  in  reference 
to  such  uncertain  corner,  lot  was  further 
described  with  reference  to  "the  northerly 
line  of  Halstead  lot,"  latter  being  one  con- 
veyed to  plaintiff.  It  was  held  that  Hal- 
stead  lot  must  be  considered  as  monument 
which  would  govern  as  against  distance 
call,  and  that  Halstead  lot  was  land  in- 
closed at  time  possession  was  given  to 
plaintiff  under  his  purchase. — Powers  v. 
Bank  of  Orovllle,  186  Cal.  486,  489,  69  Pac. 
151. 


13.  Same— Dlspnte  as  basis  for 
nient,  unnecessary. — It  is  not  necessary  that 
there  shall  be  an  actual  dispute  as  basis 
for  an  agreed  boundary-line. — SUvarer  v. 
Hansen,  77  Cal.  579,  586,  587,  20  Pac.  186. 

14.  An  Instruction  as  to  agreed  bound- 
aries is  erroneous  which  in  effect  tells 
Jury  that  no  agreement  between  cotermi- 
nous owners  as  to  their  boundary-line  is 
binding  unless  there  has  been  dispute  as  to 
true  line.  If  this  should  be  sound  law,  then 
it  must  follow  that  in  every  case  where  line 
Is  uncertain,  though  both  parties  agree  as 
to  where  the  line  is,  and  erect  thereon 
division  fence  and  acquiesce  in  that  line 
for  long  time,  still  when  true  line  is  dis- 
covered agreement  and  acquiescence  will 
count  for  nothing,  and  true  line  may  be 
insisted  upon.  The  dispute  is  false  quan- 
tity.—Helm  v.  Wilson,  76  Cal.  476,  485,  18 
Pac.   604. 

15.  Same— Evidence  In  rebuttal  of  agree- 
ment.— Evidence  of  acts  and  declarations  of 


owners  of  one  of  adjoining  tracts  of  land 
are  admissible  for  purpose  of  rebutting*  evi- 
dence tending  to  show  that  they  had  ac- 
quiesced in  an  erroneous  location  of  coterm- 
inous boundary- line,  at  line  upon  which 
adjoining  owner  had  built  a  fence,  for  period 
so  long  as  to  estop  them  from  questioning 
It. — Sneed  v.  Woodward,  30  Cal.  430,  434. 


Id.    Same     Facts  not  amounting  to 

it. — Where  evidence  in  relation  to  an  al- 
leged agreed  boundary  showed  that  it  was 
fence  built  by  one  of  coterminous  owners, 
but  at  time  of  building  thereof  other  owner 
had  directed  his  agent  in  charge  of  land  "to 
let  Spreckels  build  a  fence  wherever  he  de- 
sires to  build  it";  and  there  was  no  evidence 
of  definite  agreement  that  it  should  be  re- 
garded as  boundary-line,  it  was  held  that 
such  evidence  failed  to  show  that  site  of 
fence  was  fixed  and  agreed  upon  as  bound- 
ary-line between  two  tracts  of  land. — White 
v.  Spreckels,  75  Cal.  610,  616,  17  Pac.  715. 

17.  For  facts  held  not  to  prove  estab- 
lishment of  conventional  division  line  by 
erection  of  fence,  see  O'Hara  v.  O'Brien.  107 
Cal.  309,  316,  40  Pac.  423. 


18,  Same— Parties  mnat  be  coten 
proprietors. — Where  description  in  grant  is 
uncertain,  grantor  and  grantee  may  locate 
land  and  establish  boundary- lines  between 
tract  conveyed  and  remaining  lands  of 
grantor.  This  may  be  done  by  them  while9 
grantor  owns  adjoining  land,  and  lines  thus 
fixed  will  be  regarded  as  division  lines 
established  by  agreement  of  coterminous 
proprietors.  To  be  effectual  for  that  pur- 
pose it  must  be  done  while  parties  own 
lands  on  both  sides  of  line  they  thus 
locate. — Sneed   v.    Osborn,    25   CaL   619,   624. 


19.  Same— Possession  not  advei 
— Where  it  is  agreed  between  owners  of 
adjoining  lands  that  fence  and  ditch  which 
are  located  along  their  boundary-line  is  not 
true  location  and  that  survey  Is  to  be  made 
subsequently  by  which  to  fix  true  line,  pos- 
session by  one  of  owners  of  land  of  adjoin- 
ing owner  which  has  been  thrown  on  his 
side  of  fence  is  not  adverse,  and  statute  of 
limitations  does  not  run  against  true  owner. 
— Peters  v.  Gracia,  110  Cal.  89,  93,  94,  42 
Pac.  455. 

See  pars.  7,  104,  this  note. 

As  to  possession,  whether  adverse,  when 
taken  and  bold  throng*  Ignorance  or  mis- 
take off  true  boandary-llne,  see  notes  61  An. 
Dec.  627-529;  24  Am.  St.  Rep.  388-390;  21 
L.  R.  A.  829-834. 


-—Practical  location   by  parties. 

— The  construction  placed  upon  description 
as  evidenced  by  acts  and  conduct  of  grantor 
and  his  grantees,  and  the  manner  in  which 
such  parties  exercised  their  respective 
rights  under  their  deeds  for  long  period  of 
time  with  relation  to  given  boundary-line, 
Is  entitled  to  consideration  In  determining 
proper  location  of  such  line. — Truett  t. 
Adams,  66  Cal.  218,  222,  5  Pac.  96.  See 
Fratt  v.  Woodward,  32  Cal.  219,  227. 
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21.  A  deed  conveyed  land  described  as 
containing:  "from  east  to  west  865  varas, 
and  from  north  to  south  294  varas,  situate 
to  the  north  of  my  principal  residence  and 
habitation;  which  land  that  I  cede  I  sell 
and  convey  with  the  right,  title,  and  inter- 
est, claim  or  demand  that  I  have  in  and 
to  all  that  tract  of  land  known  by  the  name 
of  Paso  de  Bertolo  and  San  Rafael,"  etc. 
Successors  of  grantee  subsequently  claimed 
entire  rancho  under  such  conveyance,  but 
as  evidence  showed  that  at  date  of  the 
deed  grantee  was  living:  on  land  described 
by  varas,  and  that  deed  was  made  in  pur- 
suance of  verbal  agreement  for  conveyance 
of  that  tract  only;  that  after  receiving  deed 
she  inclosed  tract  of  865  varas  by  294  varas, 
claiming  it  to  be  the  only  land  conveyed 
to  her;  and  that  subsequently  grantor,  with 
knowledge  of  grantee,  had  tract  surveyed, 
claiming  it  to  be  the  only  land  conveyed 
by  dee.d,  and  that  grantor  had  subsequently 
resided  on  rancho,  cultivating  and  herding 
stock  upon  it  without  interruption  until 
time  of  commencement  of  action,  it  was 
held  that  in  light  of  such  circumstances 
and  construction  which  had  been  put  upon 
deed  by  parties  themselves,  deed  must  be 
regarded  as  conveying  only  the  tract  865 
varas  by  294  varas  in  extent. — Pico  v.  Cole- 
man, 47  Cal.  65,  67. 

22.  Same— •Same— Location  of  street  line. 

— Tract  of  land  was  described  in  deed  as 
being  located  on  line  of  street  which,  at 
time  of  conveyance,  had  not  been  estab- 
lished, but  which  was  thereafter  practically 
established,  and  built  upon  by  abutting 
owners  and  their  tenants,  and  was  accepted, 
and  recognized  and  used  by  city  authori- 
ties and  public.  For  purpose  of  determining 
boundaries  of  block  described,  it  was  held 
that  this  practical  location  of  street  might 
be  considered  as  street  referred  to  in  de- 
scription.— Payne  v.  English,  101  Cal.  10,  14, 
35  Pac.   348. 

23.  In  an  action  between  city  of  Los  An- 
geles and  owners  of  property  along  Fourth 
street  to  determine  boundaries  of  said 
street,  question  of  fact  to  be  decided,  so 
far  as  appellant's  rights  were  concerned, 
was  as  to  exact  location  of  south  boundary 
according  to  Ord's  Survey,  which  was  con- 
ceded to  be  the  original  and  official  survey 
of  city  of  Los  Angeles.  All  the  monuments 
of  survey  were  lost  and  no  attempt  was 
made  to  establish  their  location  either  by 
reputation,  declaration  of  deceased  persons, 
or  by  testimony  of  witnesses  having  knowl- 
edge of  such  location,  and  survey  was  inac- 
curate and  map  could  not  locate  itself  on 
the  ground.  Evidence  was  introduced  tend- 
ing to  show  that  those  under  whom  de- 
fendants claimed  title  acquired  same  ,by 
deed  from  city  of  Los  Angeles  in  1855,  and 
that  appellant's  predecessor  in  Interest  has 
erected  fence  along  Fourth  street  on  the 
line  subsequently  and  at  time  of  trial  occu- 
pied by  northerly  line  of  appellant's  build- 
ing on  the  southeast  corner  of  Spring  and 
Koui  th    streets;    that    said    fence    was    re- 


moved in  the  year  1888,  when  said  building 
was  erected;  that  said  Fourth  street  was 
paved  and  a  sidewalk  built  to  line  occu- 
pied by  such  building,  and  owners  of  such 
property  paid  their  proportion  of  said  as- 
sessment for  said  paving  up  to  said  line; 
that  up  to  1897  all  improvements  on  south 
side  of  Fourth  street,  between  Spring  and 
Main  streets,  were  on  line  occupied  by  de- 
fendant's building,  and  had  occupied  that 
line  for  at  least  twenty-five  years  prior 
thereto.  This  was  competent  evidence,  and 
being  best  evidence  offered,  court  would 
have  been  warranted  in  finding,  on  such 
evidence,  that  line  was  where  indicated  on 
ground  by  fence  and  other  Improvements. 
Such  evidence  was  held  to  be  better  than 
surveys  of  engineers  who  attempted  to  lo- 
cate boundaries  of  such  street  by  selecting 
most  uniform  street  in  oldest  part  of  city, 
and,  assuming  that  one  boundary  of  that 
street  was  on  Ord's  Survey,  attempted  to  lo- 
cate other  streets  of  city  by  first  measur- 
ing distance  required  by  Ord  map  and  then 
adding  to  or  subtracting  from  such  dis- 
tance, as  map  required,  to  leave  all  streets 
of  uniform  width  of  sixty  feet  and  require 
removal  of  as  few  buildings  as  may  be. 
Such  method  of  location  would  be  improper 
both  for  reason  that  their  measurements 
on  ground  disregarded  Ord  map,  and  also 
that,  even  if  measurements  had  followed 
Ord  map,  latter  was  shown  to  be  Incorrect. 
— Hellman  v.  City  of  Los  Angeles,  125  Cal. 
388,  386,  387,  58  Pac.  10. 
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24.  Same— Subsequent  pnrchaai 
by  agreement. — A  person  purchasing  from 
one  of  two  adjoining  landowners  with  no- 
tice that  two  owners  had  agreed  upon  cer- 
tain line  whereon  they  had  built  a  fence  as 
boundary-line  between  their  respective 
lands,  actual  boundary  being  uncertain  and 
indefinite,  is  bound  by  such  agreement  and 
can  claim  only  to  such  fence. — Silvarer  v. 
Hansen,  77  Cal.  579,  20  Pac.  136. 

25.  One  purchasing  from  either  of  co- 
terminous parties  who  have  agreed  upon 
boundary-line  between  their  lands  is  bound 
thereby,  although  at  the  time  of  the  pur- 
chase he  has  no  notice  of  agreement  except 
existence  of  fence  and  other  party's  pos- 
session up  to  line  of  fence.-«-Moyle  v.  Con- 
nolly, 50  Cal.  295,  297. 

26.  Where  coterminous  proprietors  of 
land  in  good  faith  agree  upon  and  fix  and 
establish  boundary-line  between  their  re- 
spective tracts  of  land,  in  which  they  acqui- 
esce, and  under  which  they  occupy  for 
period  of  time  longer  than  that  prescribed 
by  statute  of  limitations,  rights  of  subse- 
quent grantee  of  any  one  of  the  parties, 
who  acquires  title  to  land  as  bounded  by 
fence,  can  not  be  called  into  question  by 
the  other.— Cooper  v.  Vierra,  59  Cal.  282, 
283;  White  v.  Spreckels.  76  Cat.  610,  616, 
17  Pac.  715;  Helm  v.  Wilson,  76  Cal.  476, 
485,  18  Pac.  604. 

27.  Vendor  places  vendee  in  possession  of 
property  intended  to  be  conveyed  by  deed. 
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and  points  out  to  him  the  boundaries  as 
marked  by  fences,  walls,  etc.,  vendee  will 
acquire  an  equitable  title  to  property  thus 
delivered  to  him,  although  deed  in  fact 
describes  adjoining;  property.  Possession  of 
vendee  is  sufficient  notice  to  subsequent 
purchasers  from  vendor  of  title  held  by 
vendee,  to  protect  such  title. — Lestrade  v. 
Barth,  19  Cal.  660,  672. 


Same— -Third,  party,  wltnont  notlee, 
not  bound  by* — If  the  owner  of  body  of 
land  conveys  tract  a  mile  square  to  one 
purchaser  by  deed  in  which  description  of 
boundaries  are  so  uncertain  that  they  can 
not  be  determined  precisely,  and  thereafter 
sells  similar  quantity  of  land  adjoining;  for- 
mer on  the  south,  an  agreement  thereafter 
made  between  vendor  and  first  purchaser 
Axing;  boundary  of  land  described  in  first 
deed  will  not  be  binding  upon  second  pur- 
chaser  if  he  did  not  know  of  such  agree- 
ment nor  acquiesced  therein;  nor  will  he  be 
bound  by  acts  of  the  grantor  In  afterwards 
selling  to  other  persons  tracts  of  land 
adjoining  such  two  tracts  In  accordance 
with  survey  made  at  time  of  such  agree- 
ment.— Sneed  v.  Woodward,  30  Cal.  430,  434. 

29.  game  Title  established  by  acqui- 
escence In  bomndary. — A  party  holding  land 
dependent  on  division  line  established  be- 
tween contiguous  owners  by  their  acqui- 
escence for  Bpace  of  time  equal  to  time 
prescribed  by  statute  of  limitations  as  bar 
to  action  for  possession  of  real  property, 
holds  it  by  legal  title  and  not  by  equitable, 
nor  does  such  title  accrue  by  estoppel. 
Division  line,  when  thus  established,  at- 
taches itself  to  deeds  of  respective  parties 
and  simply  defines,  not  adds  to,  lands  de- 
scribed in  each  deed,  in  accordance  with 
understanding  of  parties  who  are  presumed 
to  know  best  their  lands,  and  if  by  mis- 
take of  parties  one  deed  is  in  that  manner 
made  to  include,  more  than  calls  of  deed 
would  actually  require,  grantee  of  deed 
holds  excess  by  same  tenure  that  he  holds 
main  body  for  his  lands. — Sneed  v.  Osborn, 
25  Cal.  619,   630.  631. 

3ft.  Ascertainment  of  boundaries  Action 
to  vacate  government  survey. — An  action  to 
determine  a  disputed  boundary  is  not  an 
action  to  vacate  a  government  survey,  and 
it  is  not  the  province  of  the  court  to  de- 
termine where  a  common  corner  of  four 
sections  should  be  located,  and  where  the 
monument  is  lost,  and  errors  in  the  fleld- 
notes  and  plat  make  it  impossible  to  locate 
the  exact  spot  as  fixed  by  the  official  sur- 
vey, the  court  must  determine,  from  the 
data  in  evidence,  its  approximate  position, 
and  the  proportional  method  is  to  be  used 
only  when  no  other  reasonable  method  is 
available,  and  then  only  so  as  not  to  con- 
tradict or  conflict  with  the  official  data  not 
impeached,  which  confine  the  position  with- 
in certain  limits. — Weaver  v.  Howatt,  161 
Cal.  «64f  118  Pac.  519. 

81.  Same  —  Lost  monuments.  —  Circum- 
stances may   be  such,   in  a  case  where   the 


monument  of  a  common  corner  Is  lost,  and 
errors  in  the  government  field-notes  and 
plat  make  it  impossible  to  locate  its  posi- 
tion exactly,  and  it  becomes  necessary  for 
the  court  to  ascertain  from  the  evidence 
its  location,  that  distances  of  natural  ob- 
jects described  in  such  notes  control,  par- 
ticularly when  such  objects  do  not  defi- 
nitely fix  the  place,  but  leave  it  to  be  fixed 
within  certain  limits. — Weaver  v.  Howatt, 
161   Cal.    86,   118   Pac   519. 


An  to  destroyed 

272,  this  note. 

As  to  menu 
this  note. 


mnmenta,  see  pars.  271. 


lemlly,  see  part  III, 


32.  Where  the  places  of  the  original 
monuments  can  not  be  located,  and  the 
objects  referred  to  in  the  records  furnish  no 
means  of  identifying  the  actual  location  of 
the  original  lines  or  corners  of  a  govern- 
ment survey,  the  proportional  method  of 
subdivision  of  sections  may  be  properly 
resorted  to. — Weaver  v.  Howatt,  161  Cal.  80, 
118  Pac.  519. 


Same— Same— Mnpn  and  field-notes.— 

Where  there  are  data  in  the  maps  and  field- 
notes  of  the  government  survey,  which  ren- 
der it  possible,  with  evidence  as  to  pres- 
ent condition  and  location  of  the  natural 
objects  referred  to  in  such  maps  and  field- 
notes,  it  is  not  proper  to  resort  to  the  pro- 
portional method  of  subdivision  to  re-estab- 
lish the  actual  position  of  the  controverted 
lines. — Weaver  v.  Howatt,  161  Cal.  80,  H8 
Pac.  519. 
See  cross-reference  to  par.  34. 

84.  Same—Maps  and  fleld-noteo  embodied 
in  a  United  States  patent  constitute  a  part 
of  the  description  of  the  land,  and  the  mon- 
uments and  objects  referred  to.  so  far  as 
they  can  be  located,  are  controlling,  and 
usually  prevail  over  courses  and  distances. 
— Weaver  v.  Howatt,  161  Cal.  80,  118  Pac 
519. 

Aa  to  field-notes  generally,  -see  Part  VIII. 
this  note. 

As  to  mnpn  generally,  see  Part  VII,  this 
note. 

85.  Same— Use  of  proportional  metnod.— 

Where  a  common  corner  monument  is  lost, 
and  errors  In  government  field-notes  and 
plat  make  It  impossible  to  ascertain  its 
exact  location,  the  court  should,  upon  all 
the  evidence,  fix  Its  position  so  as  to  accord 
with  the  natural  objects  described  in  th* 
field-notes  as  being  about  it,  and  found 
upon  the  ground,  and  least  inconsistent  with 
the  distances  mentioned. — Weaver  v.  How- 
att, 161  CaL  86,  118  Pac.  619. 

86.  Boundaries— Agreement  aa  to  dlvlslos 
line. — Held  not  to  be  within  the  statute  of 
frauds.  Title  is  not  transferred,  but  the 
division  line,  when  established,  attaches  it- 
self to  the  deeds  of  the  respective  parties, 
and  simply  defines  the  lands  therein  de- 
scribed; and  if  one  party  holds  more  land 
than  his  deed  calls  for,  he  holds  the  excess 
by  the  same  tenure  as  he  holds  the  main 
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body. — Young:  v.  Blakeman,  153  Cal.  482, 
95  Pac.  879;  Price  v.  De  Reyes,  161  Cal. 
486,  119  Pac.  893. 


A*  to  agreed   boundaries,  see   pars, 
this  note. 
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37.  Same— Role  as  to  agreement  for  loca- 
tion.— The  rule  that  the  parties  may  agree 
as  to  the  location  of  a  boundary-line  be- 
tween their  lots  applies  where  the  location 
of  the  boundary-line  Is  merely  uncertain  but 
It  is  not  necessary  that  the  true  location  is 
not  ascertainable,  or  that  there  should  have 
been  a  previous  dispute  between  the  par- 
ties.— Price  v.  De  Reyes,  161  Cal.  489,  119 
Pac.  893. 

38,  Same— Rale  as  to  agreement  of  ad- 
Joining*  owners. — Where  such  owners,  being: 
uncertain  of  the  true  location  of  the  divid- 
ing: line,  agree  upon  its  true  location,  mark 
it  upon  the  ground,  or  build  up  to  it,  occupy 
on  each  side  up  to  the  place  thus  fixed, 
and  acquiesce  therein  for  a  period  equal  to 
the  statute  of  limitations,  or  under  such 
circumstances  that  actual  loss  would  be 
caused  by  a  change  of  location,  such  line 
becomes,  in  law,  the  true  line  called  for  by 
the  respective  descriptions,  regardless  of 
the  accuracy  of  the  agreed  location,  as  it 
may  appear  by  subsequent  measurements. 
The  object  of  the  rule  is  to  secure  repose 
and  make  titles  permanent  and  stable,  and 
the  agreement  binds  the  parties  thereto  and 
their  successors  In  interest  by  subsequent 
deeds. — Young  v.  Blakeman,  163  Cal.  482, 
95  Pac.  888;  Price  v.  De  Reyes,  161  Cal.  486, 
119  Pac.  893. 


38.  Boundaries  of  Incorporated  terri- 
tories.— The  same  construction  that  Is 
given  to  grants  is  given  to  statutes  which 
prescribe  boundaries  of  incorporated  terri- 
tories. It  has  even  been  held  that  more 
liberal  rule  should  be  applied. — Central  Irr. 
Dlst.  v.  De  Lappe,  79  Cal.* 351,  355,  21  Pac. 
825. 

40.  Boundaries  of  municipal  corporation 
are  not  to  be  construed  with  any  more 
strictness  than  is  required  in  case  of  pri- 
vate grant. — In  matter  of  Madera  Irr.  Dist., 
92  Cal.  296,  830,  27  Am.  St.  Rep.  106,  14 
L.  R.  A.  755,  28  Pac.  272,  675. 


41.  Same  —  County  boundaries. — The   act 

of  February  13,  1868,  establishing  perma- 
nent boundaries  between  counties  of  Stan- 
islaus and  Merced,  was  operative  to  estab- 
lish the  boundary  as  indicated  at  once  upon 
its  passage,  and  was  not  dependent  upon 
surveys  therein  directed  to  be  made  by 
county  surveyor.  The  surveys  were  in- 
tended to  mark  line  which  had  been  es- 
tablished by  legislature. — People  v.  Hender- 
son, 40  Cal.  29,  82,  38. 

As  to  provision*  for  establishing;  unset- 
tled or  Inadequately  marked  boundaries  of 
counties*  see  Kerr's  Cyc.  Pol.  Code,  2d  ed., 
85  3969  et  seq.  and  notes. 

42.  game— Irrigation  district. — A  descrip- 
tion by  metes  and  bounds  which  would  be 


sufficient  In  an  ordinary  deed  is  sufficient  in 
petition  for  organization  of  an  irrigation 
district  and  in  the  order  establishing  the 
same. — Central  Irr.  Dist.  v.  De  Lappe,  79 
Cal.  351,  356.  866,  21  Pac.  825. 

As  to  defective  boundaries  of  road-dls- 
trletr  In  petition  for  formation  of,  see  par. 
220,  this  note. 


Conflicting  calls  In  patent  are  to  be 

reconciled  upon  same  principle  and  upon 
same  rules  that  govern*  other  deeds  and 
conveyances.  A  patent  Is  no  doubt  con- 
clusive between  parties  and  their  privies 
against  any  collateral  attack,  but  before 
it  concludes  anything  it  must  be  construed 
and  its  meaning  determined. — Miller  v. 
Grunsky,  141  Cal.  441,  449,  66  Pac.  868,  this 
note. 
See  pars.  105-107,  this  note. 

As  to  conclusiveness  of  patent,  see  pars. 
91-96,  this  note. 


Construction  —  Rules  of  generally. — 

The  rules  laid  down  by  above  section  ob- 
viously are  conventional  aids  for  the  de- 
termination of  the  Intention  of  the  parties 
to  conveyances  and  to  assist  in  locating  the 
ground  as  actually  surveyed.  If  otherwise 
that  intention  is  made  clear  or  the  survey 
is  conclusively  delineated,  even  monu- 
ments called  for  may  be  disregarded  for  the 
reason,  as  the  code  has  it,  that  the  con- 
struction is  not  doubtful  and  there  are 
"other  sufficient  circumstances  to  deter- 
mine it." — Lillis  v.  Urrutia,  9  Cal.  App.  557. 
560.  99  Pac.  992. 


construction    of 

pars.    37,    38,    this 
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46.  The  rule  here  prescribed  applies  to 
the  doubtful  construction  of  the  descriptive 
parts  of  the  conveyance  of  real  property. — 
Hall  v.  Bartlett,  158  Cal.  638.   112  Pac.  176. 

40.  Definitions  —  Bloc*. — One  of  defini- 
tions of  word  "Block"  given  by  Webster  Is: 
"A  square  or  portion  of  the  city  inclosed 
by  streets  either  occupied  by  buildings  or 
composed  of  vacant  lots." — Fraser  v.  Ott, 
95  Cal.  661,  666,  SO  Pac.  793. 

4T.  Same  —  Easterly. — Term  "easterly" 
in  a  deed  means  due  east,  when  not  con- 
trolled by  monuments. — Bosworth  v.  Dan- 
sien,  25  Cal.  296,  298. 

48.  The  word  "easterly"  when  used  alone 
would  be  construed  to  mean  "due  east." 
but  that  Is  a  rule  of  necessity  growing 
out  of  indeflniteness  of  term  and  has  no 
application  where  other  words  are  used  for 
purpose  of  qualifying  Its  meaning.  Where 
such  is  case  instead  of  meaning  "due  east," 
It  means  precisely  what  qualifying  word 
makes  it  mean. — Fratt  v.  Woodward.  32  CaL 
219.  227.  228. 

49.  Sane— Map  Is  but  transcript  of  re- 
gion which  it  portrays,  narrowed  in  com- 
pass so  as  to  facilitate  an  understanding 
of  original.  It  may  be  said  to  be  abstract 
of    original. — Burke    v.    McCowen.    115    Cal. 
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481,  485,  47   Pac.  387;   Banker  v.  Caldwell. 
3  Minn.   94,   103. 

Aa  to  wipi  generally,  see  Part  VII.  this 
note. 

60.  Same— North*— Word  "north,"  unless 
qualified  or  controlled  by  other  words, 
means  due  north,  but  word  may  be  con- 
trolled or  qualified  In  Its  meaning  by  other 
words  In  description  used  in  connection 
with  it.  If,  for  instance,  a  deed  describes 
lot  as  commencing  at  point  on  north-west- 
erly line  of  Harrison  street,  125  feet  north 
of  north  corner  of  Harrison  and  Fourth 
streets,  in  city  and  county  of  San  Francisco, 
where  Harrison  street  runs  in  northeast- 
erly and  southwesterly  direction  and 
Fourth  street  runs  at  right  angles  in  north- 
westerly and  southeasterly  direction,  there 
will  be  a  necessity  to  construe  word,  quali- 
fied as  thus  used,  to  describe  course  of  line 
between  two  points  named  as  meaning  of 
northeasterly  in  order  to  harmonise  with 
points  given  for  beginning  and  ending  of 
such  line;  but  if  deed  merely  calls  for 
point  on  northwesterly  line  of  Harrison 
street,  distant  one  hundred  and  twenty-five 
feet  north  of  northeasterly  line  of  Fourth 
street,  the  word  means  due  north. — Currier 
v.  Nelson.  96  Cal.  505,  608,  31  Pac.  531,  74.6. 

51.  Assuming  that  "N,"  used  in  a  descrip- 
tion, stands  for  "north"  and  not  for  some 
other  word  expressing  generally  a  north- 
ern direction,  still  such  a  word  means  "due 
north"  only  when  that  construction  is  nec- 
essary for  certainty,  or  when  there  Is  noth- 
ing else  to  show  that  it  was  not  used  in 
that  strict  sense.  The  main  thing  to  be  got 
at  is  intention  of  parties  to  instrument; 
and  when  language  used  is  not  absolute  it 
must  be  construed  with  reference  to  situa- 
tion of  parties  and  character  and  condi- 
tion of  subject-matter  of  contract. — Martin 
v.  Lloyd,  94  Cal.  195,  202,  29  Pac.  491. 

Aa  to  meaning  of  word*  "north,"  "south/' 
"east."  and  "weft,"  see  Kerr's  Cyc.  Pol. 
Code,  2d  ed..  8  3903. 

Aa  to  meaning  of  words  "northerly," 
"southerly."  "easterly,"  and  "westerly,"  see 
Kerr's  Cyc.  Pol.  Code,  2d  ed.,  8  3904. 

53.  Same  — Parallel  lines.— By  definition 
parallel  lines  are  undoubtedly  straight 
lines-  but  in  common  speech  about  bound- 
aries' or  in  geographical  sense  the  words 
are  often  used  to  represent  lines  which 
are  not  straight,  but  are  the  photographs 
of  each  other.— Fratt  v.  Woodward,  32  Cal. 
219,  230. 

53.  Same— Plat.— A  plat  is  subdivision  of 
land  into  lots,  streets,  and  alleys,  marked 
upon  earth  and  represented  on  paper.— 
Burke  v.  McCowen,  115  Cal.  481,  484,  485, 
47  Pac.  367;  McDaniel  v.  Mace,  47  Iowa 
509,  510. 

54.  Same — Shore. — The  term  "shore"  in 
its  ordinary  sense  signifies  land  that  is 
periodically  covered  and  uncovered  by  the 
tide,  but  it  is  sometimes  applied  to  a  river 
or    pond    as     synonymous    with    "bank."— 


Freeman  v.  Bellegarde,  108  CaL  185,  187,  41 
Pac.  289. 

55.     Same— South. — A    contract    for    con- 
veyance of  land  described  tract  aa  follows: 
"The   portion   of   my   lands   called   Encinal, 
which  is  comprised  from  point  of  first  lake, 
which  Is  near  the  house  of  Valdes,  in  di- 
rect line  to   edge  and  first  point   of  canal 
where   Germans   actually   are;    that   Is,  all 
land     from   this  line  to   the  south  and  up 
to  where  are  planted  this  day  two  stakes." 
The  line  lying  between  two  stakes  was  an 
east    and    west    line    running    from    point 
near  head  of  Lake  Merritt  In  city  of  Oak- 
land  to   head  of   slough   in   marshes  along 
bay  to  west  of  city.     The  land  lying  south, 
southeast  and  southwest  of  such  line  con- 
stituted   peninsula    surrounded    by    bay   of 
San    Francisco    on    west    and    an    estuary 
thereof  on  the  south  and  east.     No  attempt 
was   made   in  contract   to   describe  any  of 
boundaries  of  the  Encinal  except  boundary- 
line    on    the    north.      It    was   contended  by 
plaintiff  that  tract  conveyed  comprised  only 
that  portion  of  the  Encinal  lying  south  of 
given  line  and  within  lines  drawn  due  north 
and    south    from   stakes   mentioned,    but  it 
was  held  by  court  that  from  circumstances 
shown    by    evidence    the    words     "all    the 
lands  to  the  south  of  the  line,"  etc.,  were 
not  used  definitely  with  directions  of  com- 
pass;   that   terms   used    to    represent  given 
line  must  have  been  intended  to  mark  neck 
of   peninsula,  and   no  lines  were   drawn  or 
called  for  running  directly  south  from  nat- 
ural   objects    of    lake    and    canal    or    from 
stakes    to    southern    boundary,    and    as  no 
terms  were  used  from  which  it  could  be  in- 
ferred   that    vendor    and    grantor    intended 
to   Umit   land   sold   to   specified   portion  of 
Encinal,    that   they   must    be    construed  as 
referring  to   whole  of   land  within  natural 
boundaries    of   Encinal,    whether    it   lay  to 
southeast,  the  south,  or  southwest  of  estab- 
lished line  to  the  north. — Truett  ▼.  Adams, 
66  Cal.  218,  222,  5  Pac.  96.    See  Chapman  v. 
Excelsior  Canal  Co.,  17  Cal.  281,  233. 

66.  Words  in  grant  "this  lot  being  situ- 
ated to  the  south  of  the  house  of  the  citi- 
zen Buelna,"  do  not  necessarily  imply  that 
the  lot  was  immediately  adjoining  house 
of  Buelna. 

57.  Same  Southeast. — A  call  for  course 
running  in  southeasterly  direction  is  indefi- 
nite, for  southeasterly  may  be  any  course 
between  south  and  east. — Moss  v.  Shear,  30 
Cal.  467,  479. 

As  to  meaning  of  Maoutheaaterly,**  see 
Kerr's  Cyc.  Pol.  Code,  2d  ed.,  §  3904. 

58.  Same— Southern. — A  deed  conveying 
portion  of  German  rancho  described  land 
granted  as  follows:  "Beginning  at  distance 
of  one  and  one-quarter  leagues,  Spanish 
measure,  from  northwest  end  of  said  rancho, 
at  a  point  on  shore  of  Pacific  Ocean;  thence 
running  on  direct  line  to  northeastern 
boundary  of  said  rancho  one  league;  thence 
along  said  northern  boundary  one  league* 
Spanish  measure;  thence  in  southern  direc- 
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tion  to  Pacific  Ocean  so  as  to  Include  im- 
provements and  house  of  said  Hugal,  and 
to  include  a  quantity  of  land  equal  to  one 
Spanish  league."  In  an  action  between 
grantee  and  one  subsequently  acquiring 
portion  of  rancho  lying:  south  thereof,  lo- 
cation of  southern  boundary  of  land  above 
described  was  In  dispute,  but  all  other  lines 
called  for  in  description  were  agreed  upon. 
It  was  held  that  the  words  "thence  in  a 
southern  direction  to  Pacific  Ocean  so  as 
to  include  improvements  and  house  of  said 
Hugal  and  to  include  quantity  of  land 
equal  to  one  Spanish  league"  import  that 
in  approaching:  the  ocean  the  line  must  de- 
flect from  right  angle  to  such  an  extent  as 
at  all  events  will  include  one  league  of 
land  in  superficial  area,  and  so  much  more 
than  that  quantity  as  may  be  necessary  to 
include  improvements  of  Hugal  as  they 
existed  at  date  of  execution  of  deed.  This 
result  is  reached  by  construction  of  terms 
of  deed  Itself,  and  parol  evidence  would 
not  be  admissible  to  show  that  at  time  of 
execution  of  deed  there  was  conversation 
between  parties  to  effect  that  southern  line 
would  be  run  at  right  angles  with  Oualala 
river. — Piatt   v.  Jones,  43  Cal.  219,  223. 

As  to  definition  of  month  of  a  Creole,  river, 
or  slough,  see  Kerr's  Cyc.  Pol.  Code,  2d  ed., 
8  3908. 

As  to  standard  of  neaiirei,  see  Kerr's 
Cyc.  Pol.  Code,  M  ed.,  58  8209  et  seq.  and 
notes. 

Aa  to  definition  of  word*  "In,"  "to," 
"from,"  "along:,"  "with."  "by,"  or  "on," 
when  used  in  relation  to  the  ocean  shore  in 
describing  the  boundary  of  a  county,  see 
Kerr's  Cyc.  Pol.  Code,  2d  ed.,  8  3907. 

As  to  definition  of  words  "to,"  "by," 
"along,"  "with,"  "ln/»  "up,"  or  "down,"  when 
used  In  relation  to  a  creek,  river,  slough, 
strait  or  bay  in  describing  a  county,  see 
Kerr's  Cyc.  Pol.  Code,  2d  ed.,  8  2906. 

As  to  definitions  of  words  "to,"  "on,*9 
"along,"  "with,"  or  "by,"  when  used  in  rela- 
tion to  a  mountain  or  ridge  in  description 
of  county  boundary,  see  Kerr's  Cyc.  Pol. 
Code,   2d  ed.,   8  3905. 

09.  Descriptions  of  land— Aa  to  rulea  for 
construing. — The  addition  of  the  description 
of  a  course  by  angles  may  well  be  rejected 
as  being  opposed  to  the  description  of  a 
definite  course  well  known  and  fixed. — 
Wheatley  v.  San  Pedro,  L.  A.  &  8.  L  R.  Co., 
169  Cal.  505,  147  Pac.  135. 

Aa  to  general   rvlea  of  construction,  see 

pars.  44,  45,  this  note. 

Aa  to  rule*  for  construction  In  case  of 
■greed  boundaries,  see  pars.  37,  38,  this 
note. 

60.  Under  the  rule  laid  down  in  subdivi- 
sion 6,  construing  the  descriptive  part  of  a 
conveyance,  a  map  referred  to  in  the  de- 
scription, when  inconsistent  with  other  par- 
ticulars, controls  the  description  if  it  ap- 
pears that  both  parties  acted  with  reference 


to  it. — Wheatley  v.  San  Pedro,  L.  A.  &     S. 
U  R.  Co.,  169  Cal.  605,  147  Pac.  135. 

61.  Measurements  always  give  way  to 
monuments,  and  parol  evidence  can  always 
be  given  to  show  that  the  actual  distance 
Is  different  from  the  distance  given  in  the 
notes  of  survey. — Cords  v.  Goodwin,  173 
Cal.  61,  159  Pac.  188. 

62.  A  fence  which  the  defendant  in 
ejectment  asserts  has  marked  the  boundary 
for  forty  years  or  more  between  his  land 
and  that  of  the  plaintiff  is  a  "monument." 
— Perich  v.  Maurer,  29  Cal.  App.  293,  156 
Pac.  471. 


—By  metes  and  bo 
tion  to  river  bank. — Where  a  piece  of  prop- 
erty is  described  as  lying  and  being  on 
the  east  side  of  a  designated  river,  the 
exact  points  and  lines  being  described  by 
metes  and  bounds,  the  point  of  commence- 
ment being  referred  to  as  "near  said  river." 
but  the  westerly  boundary  of  said  property 
is  located  easterly  from  the  easterly  bank  of 
sajd  stream  as  it  flows  during  the  time  of 
normal  water,  It  can  not  be  said  that  the 
westerly  boundary  of  said  property  is  even 
substantially  coincident  with  the  bank  of 
said  stream. — San  Pedro,  L.  A.  &  S.  L.  R. 
Co.,  v.  Simons  Brick  Co.,  45  CaL  App.  67,  187 
Pac.  62. 

•4.  Bvldeace  Is  admissible  to  show  the 
location  of  call,  as  of  a  house  in  a  deed  or 
patent. — Northern  R.  Co.  v.  Jordan,  87  Cal. 
23,  28,  25  Pac.  273;  Central  Irr.  Dlst.  v.  De 
Lappe,  79  Cal.  851,  365,  866,  21  Pac.  825. 
See  Sherman  v.  McCarthy,  57  Cal.  507,  510. 

65.  The  Identical  monument  or  boundary 
referred  to  in  deed  is  always  subject  of 
parol  evidence;  and,  when  disputed,  it  is 
always  left  to  jury  to  say  which  was  actual 
monument  intended.  Such  evidence  is  not 
repugnant  to  statute  of  frauds.  It  Is  ad- 
missible to  explain  deed  and  is  not  to  be 
considered  as  contradicting  it. — Ferris  v. 
Coover,  10  Cal.  589,  625. 

66.  Parol  evidence  Is  admissible  to  show 
true  location  of  all  descriptive  designations 
and  calls  named  in  deed,  for  in  no  other  way 
can  effect  be  given  to  deed  by  applying  it  , 
to  subject-matter. — Reamer  v.  Nesmith,  34 
Cal.  624,  626. 

67.  It  is  essential  to  validity  of  convey- 
ance that  thing  conveyed  must  be  described 
so  as  to  be  capable  of  identification,  but  it 
is  not  essential  that  conveyance  should  it- 
self contain  such  description  as  to  enable 
identification  to  be  made  without  aid  of 
extrinsic  evidence. — Stanley  v.  Green,  12 
Cal.  148.  166. 

68.  Parol  evidence  is  admissible  to  Iden- 
tify land  described  in  a  contract  by  name. 
—Hill  v.  McCoy,  1  Cal.  App.  159,  162,  81 
Pac.  1015.  See  Began  v.  O'Reilly,  32  Cal. 
11,  13. 

69.  Parol  evidence  is  admissible  for  pur- 
pose of  pointing  out  on  surface  of  earth 
monuments  which  have  been  agreed  upon 
in  sale  and  which  are  named  in  conveyance 
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for  purpose  of  showing*  identity  of  land  so 
conveyed. — Stinchfleld  v.  Gillie,  107  Cal.  84, 
91,  40  Pac.  98. 

70.  Where  a  deed  refers  to  certain  artifi- 
cial monuments  in  describing*  land  con- 
veyed, it  is  proper  to  admit  in  evidence  in 
an  action  of  ejectment  brought  by  grantee 
for  purpose  of  identifying  them  and  ascer- 
taining their  location,  contract  between 
plaintiff's  grantors  and  their  predecessor, 
where  latter  agreed  to  convey  certain  lands 
to  former  within  sixty  days  or  as  soon  be- 
fore that  time  as  proper  survey  could  be 
made,  and,  in  connection  therewith,  parol 
evidence  to  the  effect  that  surveyor  was 
selected  by  parties  to  make  survey,  which 
he  did,  and  that  he  located  on  the  ground 
stakes  referred  to  in  said  deed,  and  that 
description  given  in  deed  was  made  from 
report  of  his  survey,  together  with  evi- 
dence of  witnesses  to  show  exact  location 
of  stakes  set  in  making  that  survey. — An- 
derson v.  Richardson,  92  Cal.  623-625,  28 
Pac.  679. 

71.  In  an  action  of  ejectment  resulting 
from  disputed  boundary-line  between  ad- 
joining owners,  where  boundary-line  Is  ad- 
mitted to  be  a  north  and  south  line  parallel 
with  and  eighty  rods  west  of  east  line  of 
United  States  government  section,  and  dis- 
pute is  as  to  proper  location  of  section 
corner  at  southern  extremity  of  such  sec- 
tion line,  location  of  such  corner,  as  found 
by  trial  court,  is  supported  by  evidence 
showing  that  corner  found  by  court  had 
been  recognized  as  true  corner  for  great 
many  years  by  those  residing  in  immediate 
neighborhood;  that  it  had  been-  so  recog- 
nized by  appellant's  predecessor  in  title 
who  had  cut  timber  to  certain  line  estab- 
lished in  accordance  therewith;  that  sec- 
tion lines  of  vicinity  of  this  corner  had 
been  traced  by  two  apparently  disinter- 
ested surveyors,  and  after  comparison  of 
what  they  found  on  ground  with  field- 
notes  of  government  surveys,  they  gave  it 
as  their  unqualified  opinion  that  true  corner 
was  at  point  where  findings  of  court  fixed 
it;  that  certain  witness  marks,  such  as 
trees,     stakes,     roads,     and     bridges     were 

*  found  by  such  surveyors  located  in  refer- 
ence to  corner  as  so  found  in  accordance 
with'  courses  and  distances  called  for  by 
field-notes  of  original  survey. — Reynier  v. 
Elton,   133  Cal.   304,  305-307,   65  Pac.   743. 

As  to  common  reputation  aa  to  bound- 
aries, see,  ante,  5  1870,  subdivision  11  and 
note;  also  brief,  55  L.  R.  A.  899. 

Aa  to  evidence  to  eatabllsh  or  vary  calls, 

see    notes    22    Am.    St.    Rep.    34,    30    Am.    St. 
Rep.   453. 

72.  Same— Declarations  of  deceased  per- 
sons.— Declarations  on  question  of  bound- 
ary by  deceased  person  who  was  in  situa- 
tion to  be  acquainted  with  matter  and  who 
was  at  timt;  free  from  any  Interest  therein, 
are  admissible,  whether  boundary  be  one 
of  general  or  public  interest,  or  one  be- 
tween estates  of  private  proprietors. — Mor- 


ton v.  Folger,  15  Cal.  275,  280;  Cornwall  ▼. 
Culver,  16  Cal.   423,   428. 

Aa  to  declaration*  of  deceased  ncmsa ■  as 
evidence  of  boundaries,  see  notes  36  Am. 
Rep.  749,  760;  60  Am.  Rep.  589-591;  94  Am. 
St   Rep.   678-683. 

Aa  to  hearsay  evidence  regarding  bouaaW 
arles,  see  notes  15  Am.  Dec.  628-681;  60  Am. 
Rep.  589-591. 

73.  Same— Declaration*  of  grantor. — It  Is 
established  law  that  in  case  of  disputed 
boundary-line  which  is  in  doubt,  declara- 
tions of  grantor  at  or  before  time  of  sale 
and  conveyance  are  admissible  against  both 
him  and  parties  claiming  under  him. — 
Stanley  v.  Green,  12  Cal.  148,  163;  Cornwall 
v.  Culver,  16  Cal.  423,  428;  Sharp  v.  Blank- 
enship,  79  Cal.  411,  413,  21  Pac.  842. 

74.  It  is  not  error  to  exclude  evidence 
of  oral  declarations  of  grantors  of  parties 
as  to  boundaries  of  rancho  where  such  dec- 
larations are  not  offered  "against"  one 
holding  title  under  parties  who  made  dec- 
larations.— Taylor  v.  McGonigle,  120  Cal. 
128,   126,  62  Pac.  169. 

75.  Where  owners  of  adjoining:  lands 
have  purchased  from  common  vendor,  such 
former  owner  having:  erected  houses,  bulk- 
heads, and  fences  and  put  purchasers  in 
possession  of  their  respective  lots  Just  as 
they  were  inclosed  and  improved,  a  state- 
ment made  by  such  former  owner  to  one  or 
purchasers  at  time  of  his  purchase,  that 
house  was  four  inches  from  line,  is  not  ad- 
missible for  purpose  of  changing  or  affect- 
ing lines  as  marked  by  former  owner  upon 
ground  by  erection  of  fences  in  action  be- 
tween such  adjoining  owners,  in  absence 
of  any  evidence  that  former  owner  gave 
like  Information  to  other  purchasers  at 
time  of  his  purchase.  It  is  inconsistent 
with  fact  that  he  put  purchasers  respec- 
tively in  possession  of  all  ground  within 
lots  as  marked  by  fences,  and  if,  before 
accepting  deeds,  they  had  procured  cor- 
rect survey  to  be  made,  each  might  well 
have  objected  that  deed  tendered  to  him 
did  not  accurately  describe  lot  he  had  pur- 
chased.— Bullard  v.  Kempff,  119  Cal.  9,  17, 
60  Pac.  780. 

As  to  declarations  of  predeceasor  In  title 
as  evidence*  see,  ante,   8  1849  and  note. 

76.  Same— Declarations  and  acts  of  par- 
ties.— Where  location  of  premises  intended 
to  be  conveyed  can  be  ascertained  from 
terms  used  in  instrument  of  conveyance, 
neither  acts  nor  declarations  of  parties  are 
admissible  to  show  their  understanding  of 
description  contained  in  conveyance;  but 
where  terms  used  to  describe  places  meant 
to  be  conveyed  are  equivocal,  ambiguous, 
or  insufficient,  subsequent  acts  of  parties 
while  in  interest  showing:  practical  con- 
struction put  upon  terms  of  description  by 
them  may  be  resorted  to  for  purpose  of 
ascertaining  their  Intention.  —  Truett  v. 
Adams,   66  Cal.  218,   222,   223,  6   Pac.   96. 

77.  Same  — Deed  and  map  of  adjolnlnar 
tract. — In   construing   description   of   grant* 
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arrant  and  accompanying'  map  of  an  ad- 
joining- tract  is  admissible  in  evidence 
where.  In  latter  grant,  one  of  Its  boundaries 
is  described  as  being;  boundary-line  of 
former  grant. — Cornwall  v.  Culver,  16  Cal. 
428,   428. 

78.  Where  northern  boundary  of  tract 
of  land  is  described  as  being  land  known 
and  designated  Mexican  grant,  patent  of 
United  States  for  the  latter  ranch,  which 
gives  with  particularity  boundaries  of 
tract  It  embraces,  stating  different  courses 
and  which  fixes  with  precision  southern 
boundary  of  tract,  is  admissible  in  evidence 
for  purpose  of  establishing  northern  bound- 
ary of  tract  in  question.  It  is  prima  facie 
evidence  of  location  of  such  boundary-line. 
— Clark  v.  Lock  wood,  21  Cal.  220,  223. 

79.  Where  land  known  as  McDougal 
tract  is  described  in  deed  as  bounded  upon 
one  side  by  McKinstry  tract,  a  deed  in  ex- 
istence and  under  which  the  owner  of  Mc- 
Kinstry tract  holds  his  title  at  the  time  of 
execution  of  deed  to  McDougal  tract,  is 
admissible  for  purposes  of  proving  such 
boundary-line,  but  deed  thereafter  made 
to  owner  of  McKinstry  tract  for  purpose  of 
correcting  description  given  in  former  deed, 
is  inadmissible.  The  latter  deed  would  not 
tend  to  prove  what  lands  were  held  by 
owner  of  McKinstry  tract  and  known  as 
such  tract  at  date  of  McDougal  deed,  nor 
what  lands  parties  to  McDougal  deed  then 
understood  owner  of  McKinstry  tract  to 
hold. — Cutter  v.  Caruthers,  48  Cal.  178,  183. 

80.  Four  mining  claims  were  located  ad- 
joining each  other.  Most  easterly  one, 
known  as  Minnesota,  was  located  first  by 
H.  A  Co.  Adjoining  claim  to  the  west  was 
next  located  by  W.  &  Co.;  then  plaintiff's 
claim  to  west  of  that,  known  as  the  North 
Star;  and,  lastly,  to  extreme  west,  the  claim 
of  defendants.  Plaintiffs  sued  defendants 
for  encroaching  upon  their  ground.  At  the 
trial,  priority  and  regularity  of  plaintiff's 
location  were  admitted  and  their  northern 
boundary  was  undisputed.  It  was  also  ad- 
mitted that  their  side  lines  were  parallel, 
but  exact  location  of  such  lines  was  point 
in  dispute,  defendants  claiming  that  true 
location  of  such  lines  was  further  east 
than  location  claimed  by  plaintiffs.  For 
purpose  of  determining  location  of  such 
lines,  evidence  was  introduced  to  establish 
western  line  of  Minnesota  claim.  It  was 
held  that  such  evidence  was  not  pertinent, 
unless  it  be  on  theory  that  claim  of  plain- 
tiffs was  bounded  on  east  by  claim  of  W. 
A  Co.,  and  that  east  and  west  lines  of  last- 
named  company  were  parallel  with  each 
other,  and  that  east  line  thereof  was  co- 
incident with  west  line  of  Minnesota  claim. 
Assuming  these  to  be  facts,  proof  of  cor- 
rect location  of  west  line  of  Minnesota 
claim  would  establish  proper  location  of 
east  line  of  plaintiff's  claim. — Stoakes  v. 
Monroe,  36  Cal.   383,  385.   387. 

81.  Same  — Deposition    of   surveyor    who 

ran  boundary-lines  of  Mexican  grant  taken 


in  one  action,  is  admissible  in  anothei  ac- 
tion between  different  parties,  as  to  loca- 
tion of  such  lines  after  his  death;  but  it  is 
entitled  to  no  higher  weight  than  hearsay. 
— Morton  v.  Folger,  16  Cal.  276,  278;  Corn- 
wall v.  Culver,  16  Cal.  423,  428. 

As  to  use  of  deposition  of  deceased  sur- 
veyor, taken  In  former  action,  as  hearsay 
evidence,  to  explain  the  lines  of  a  map  and 
to  establish  boundaries  see,  ante,  5  2034 
and  note. 


—Evidence  to  explain  call  Is  ad- 
missible*— Central  Irr.  Dist.  v.  De  Lappe, 
79  Cal.  361,  366,  S66,  21  Pac.  826;  Thompson 
v.  Southern  Cal.  M.  R.  Co.,  82  Cal.  497,  600, 
28    Pac.   130. 

83.  Where  there  is  a  latent  ambiguity  in 
a  description  contained  in  a  deed  extrinsic 
evidence  is  admissible  for  the  purpose  of 
explaining  such  calls. — Piper  v.  True,  36 
Cal.  606,  614.  See  Jenny  Llnd  Co.  v.  Bower, 
11  Cal.  198,   197. 

84.  It  is  competent  to  explain  by  parol 
testimony  meaning  of  expressions  used  in 
deed  for  purpose  of  describing  the  land 
which  do  not  convey  definite  meaning  with- 
out such  explanation.  Thus  where  words 
"running  back  into  the  hill"  are  used  in 
description  of  mining  claim,  such  evidence 
is  admissible  to  show  that  custom  exists 
among  miners  in  locating  tunnel  or  hilt 
claims  of  establishing  front  line  from 
which  they  run  back  to  perpendicular  plane 
dropped  from  center  line  of  summit. — 
Reamer  v.  Nesmith,  34  Cal.  624,  628. 

As  to  parol  evidence  to  explain  deecrlp- 
tlons,  see  note  40  Am.  Dec.  109. 

86.  Same  —  Same  —  Attendant  cirenm- 
atanceM  may  he  shown.  —  In  constructing 
doubtful  courses  in  deed  it  is  important  to 
ascertain  all  attendant  circumstances  in 
order  to  arrive  at  intention  of  the  parties; 
while  it  is  not  competent  to  alter,  enlarge, 
or  vary  Instrument  by  parol,  it  is  well 
settled  that  oral  testimony  is  admissible 
to  explain  calls  of  deed  by  applying  its 
descriptive  portions  to  natural  objects 
called  for. — Altschul  v.  San  Francisco  C.  P. 
H.   Assoc,    182-186,   43  Cal.    171,   174. 

See   pars.   106-117,    this   note. 

86.  That  evidence  of  circumstances 
under  which  deed  was  executed  is  admis- 
sible does  not  admit  of  question.  These 
circumstances  place  the  court  in  the  posi- 
tion of  the  parties  and  enable  it  to  inter- 
pret intelligently  the  language  used  by 
them.  It  is  not  to  contradict  or  vary  terms 
of  Instrument  that  the  evidence  is  received, 
but  to  apply  them  to  subject-matter.  For 
this  purpose  extrinsic  evidence  must  be  ad- 
missible in  the  interpretation  of  every  in- 
strument: and  the  law  will  not  declare  in- 
strument void  for  uncertainty  until  it  has 
been  examined  with  all  light  which  con- 
temporaneous facts  may  furnish.  If  these 
render  intention  clear  and  words  of  instru- 
ment are,  by  fair  rendering,  susceptible  of 
construction  to  uphold  such  Intention,  then 
they   will   be  so  construed  and  Instrument 
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enforced. — Stanley  v.  Green,  12  Cal.  148,  162; 
Furris  v.  Coover,  10  Cal.  589,  624;  Cornwall 
v.  Culver,  16  Cal.  424,  426;  Wade  v.  Deray, 
60  CaL  876,  882. 

87.  Parol  testimony  la  admissible  where 
deed  contains  conflicting:  descriptions,  not 
for  purpose  of  varying  or  contradicting 
terms  of  written  conveyances,  but  for  pur- 
pose of  showing  position  of  parties,  in 
order  that  court  may  readily  interpret 
language  employed. — Aguirre  v.  Alexander, 
68  Cal.  21,  87,  88. 

88.  Land  conveyed  was  described  as  fol- 
lows: "Commencing  at  the  northeasterly 
corner  of  Pacific  Street  and  Loan  Mountain 
Cemetery  Avenue,  as  such  corner  may  be 
established  by  city,  whether  known  as  such 
street  or  not,  thence  running  parallel  with 
Lone  Mountain  Cemetery  Avenue  137%  feet 
In  northerly  direction;  thence  parallel  with 
Pacific  Street  in  an  easterly  direction  137 
feet  and  6  Inches;  thence  with  Lone  Moun- 
tain Cemetery  Avenue  in  southerly  direc- 
tion 137  feet  and  6  inches;  thence  along 
northerly  side  of  Pacific  Street,  68  feet  9 
inches  to  the  point  of  beginning."  In  an 
action  to  quiet  title  to  land  thus  conveyed 
it  was  held  that  parol  evidence  was  ad- 
missible to  show  that  at  date  of  deed  there 
was  an  open  space  about  sixty  feet  wide 
running  from  front  of  Lone  Mountain 
Cemetery  to  Pacific  Street;  that  this  open 
space  was  then  known  as  Cemetery  Ave- 
nue, and  that  if  it  had  been  extended  across 
Pacific  Street  the  lot  in  controversy  in  this 
action  would  have  been  situated  at  north- 
east corner  of  said  open  space  thus  ex- 
tended and  Pacific  Street;  that  at  date  of 
deed  grantor  had  pointed  out  to  grantee 
the  lot  on  such  corner  as  the  one  which  he 
proposed  to  sell.  The  deed  was  construed 
as  locating  lot  at  such  corner  rather  than 
at  point  about  600  feet  away,  where  street 
was  subsequently  opened  which  was  known 
as  New  Cemetery  Avenue,  it  appearing 
that  grantor  did  not  own  land  at  latter  lo- 
cation and  that  such  a  street  as  New  Ceme- 
tery Avenue  had  not  been  contemplated  at 
time  of  execution  of  deed. — Altschul  v.  San 
Francisco  Central  Park  Homestead  Assoc, 
43  Cal.   171,   173,   176. 

80.  Same— Only  when  Instrument  is  un- 
certain.—  Parol  evidence  is  admissible  to 
explain  and  locate  the  calls  where  they  are 
uncertain  in  instrument,  but  if  they  can  be 
determined  upon  data  furnished  by  instru- 
ment itself  this  should  be  done. — Central 
Irr.  Dist.  v.  De  Lappe,  79  Cal.  351,  355-366, 
21    Pac.  825. 

90.  If  an  ambiguity  of  a  description 
found  in  deed  is  removed  by  language  of 
documents  referred  to,  then  introduction 
of  evidence  in  explanation  of  description 
in  deed  should  be  limited  to  documents  re- 
ferred to  in  deed,  and  extraneous  evidence 
should  not  be  allowed  to  be  introduced  to 
show  what  was  intended  to  be  conveyed. 
But  if  such  comments  do  not  remove  am- 
biguity,   extrinsic    evidence    is    admissible  - 


thus;  where  deed  describes  land  conveyed 
as  "Rancho  of  San  Jose,"  referring  to  grant, 
confirmation,  and  survey  for  particular  and 
accurate  description,  but  such  documents  de 
not  clearly  show  whether  land  referred  to 
consisted  merely  of  original  grant  of  ont 
league  or  of  that  grant  as  subsequently 
augmented,  consisting  of  two  leagues,  ad- 
ditional league  sometimes  being  referred  to 
not  as  the  "San  Jose  Rancho,"  but  as 
"Rancho  Azusa,"  and  sometimes  as  the 
"Addition  to  the  Rancho  San  Jose."  parol 
evidence  is  admissible  for  purpose  of  de- 
termining what  land  Rancho  San  Jose 
consisted  of. — Vejar  v.  Mound  City  Land  & 
Water  Assoc,  97  Cal.  669,  661-668,  32  Pac. 
718. 


•1.  Same— Patent  of  United  States  in 
eonclnslve  as  to  matters  therein  contained, 
and  especially  so  as  to  description  of  land 
granted,  and  extrinsic  evidence  is  not  ad- 
missible to  Impeach  or  vary  it,  and  never 
are  proceedings  upon  which  issuance  of 
patent  was  based  admissible  in  evidence 
for  any  indicated  purposes. — Miller  v.  Grun- 
sky,  141  Cal.  441,  457,  66  Pac.  858,  75  Pac. 
48   (dis.  op.  Henshaw,  J.). 

92.  Patent,  which  is  final  document 
issued  by  government,  is  conclusive  evi- 
dence of  validity  of  original  grant,  of  its 
recognition  and  confirmation,  and  of  sur- 
vey and  Its  conformity  with  confirmation. 
—Moore  v.  Wilkinson,  13  Cal.  478,  488. 

93.  Patent,  which  is  final  document 
issued  by  government  in  settlement  of 
claim  to  Mexican  grant,  is  conclusive  evi- 
dence ...  of  survey  and  Its  conformity 
with  confirmation.  Evidence  is  not  admis- 
sible to  show  that  boundaries  established 
by  decree  of  confirmation  differ  from  those 
set  forth  in  patent. — People  v.  San  Fran- 
cisco, 75  Cal.  388,  397,  17  Pac.  622. 

94.  Where  a  claimant  of  Mexican  grant 
has  received  juridical  possession  and  ob- 
tained perfect  title,  if  he  submits  his  claim 
for  confirmation  .to  United  States  authori- 
ties and  obtains  patent  therefrom,  he  is 
bound  by  survey  as  made  by  officers  of 
United  States,  and  neither  he  nor  his  gran- 
tee will  thereafter  be  heard  to  assert  title 
to  any  lands  not  Included  in  such  survey, 
even  though  Included  within  lines  fixed  at 
time  juridical  possession  was  given. — Cas- 
sldy  v.  Carr,  48  Cal.  839,  345. 

95.  In  original  grant  of  Las  Pulgas 
rancho  in  San  Mateo  county,  western  limit 
was  Canada  de  Ralmundo.  Confirmation  of 
grant  by  government  of  United  States  de- 
scribed land  by  same  natural  objects  as 
those  contained  in  original  concession,  but 
defined  western  boundary  as  at  eastern 
border  of  valley  known  as  Canada  de 
Ralmundo.  Survey  was  made  fixing  west- 
ern line  at  western  base  of  range  of  hills 
which  bounds  Canada  de  Ralmundo  on 
east.  Grant  of  Canada  de  Ralmundo  was 
made  by  Mexican  government  subsequent 
to  grant  of  Las  Pulgas  rancho,  grant  desig- 
nating  eastern    boundary    thereof   as    Ran- 


3854 


Tit.  VI,  Ch.  I.] 


UNITBD    STATBS   PATENT— DISBlfO    OF   lOBXIOQ, 


•f*rr 


cho  de  las  Pulgas.  This  arrant  was  also 
confirmed,  surveyed,  and  patented;  and 
same  line  along;  base  of  hills  which  had 
been  surveyed  as  western  boundary  of 
Pulgas  rancho  was  surveyed  as  eastern 
boundary  of  Canada  de  Raimundo  rancho; 
but  grantees  of  latter  contended  that  sur- 
vey was  erroneous  and  that  summit  of 
range  of  hills  lying  to  east  was  common 
boundary  designated  in  original  grants  of 
two  ranchos;  that  the  summit  of  hill  was 
natural  boundary  designated  in  grants  and 
would  control  surveys;  and  claimed  slope 
of  hill  between  summit  and  line  surveyed 
at  its  base.  But  supreme  court  held  that 
"Whatever  force  there  might  be  in  this 
position  of  defendants,  if  the  eastern  line 
of  Canada  de  Raimundo  were  not  already 
established  by  government  authorities,  it  is 
overcome  In  present  state  of  things  by  fact 
that  government  in  proceeding  to  which  de- 
fendants or  those  under  whom  they  claimed 
were  parties,  had  determined  eastern  bound- 
ary of  Canada  de  Raimundo  to  be  at  base 
of  hills  on  eastern  border  of  valley." — De 
Arguello  v.  Greer,  26  Cal.  615,  631,  632. 

96.  A  survey  made  for  purpose  of  sur- 
veying land  remaining  as  public  land  ad- 
Joining  .lands  of  grant  made  many  years 
after  survey  of  granted  lands  had  been 
made,  is  entitled  to  little  consideration  in 
determining  boundaries  of  grant.  Such 
survey  can  not  disturb  lines  of  lands  which 
had  gone  into  patent. — Adair  v.  White,  86 
Cal.   313,  321,   24  Pac.   663. 

As  to  Interpretation  of  patents,  see  pars. 
43,  105,  this  note. 

97.  If  claimant  under  Mexican  grant 
which  gives  perfect  title  has  presented  his 
claim  to  land  commissioner  appointed 
under  act  of  Congress  of  1851,  and  it  has 
been  confirmed  and  surveyed  and  patent 
issued,  but  by  survey  a  portion  of  land 
Included  in  juridical  measurement  of  Mexi- 
can authorities  has  been  excluded,  claim- 
ant is  estopped  from  asserting  title  to 
land  not  included  in  survey  made  by  United 
States. — People  v.  San  Francisco,  75  Cal. 
388,  394,  17  Pac.  622.  See  Cassldy  v.  Carr, 
48  Cal.  339. 

98.  game  Same — Conflict  between  pat- 
ent and  decree  of  confirmation. — In  case  of 
conflict  in  boundaries  of  Mexican  grant 
given  by  decree  of  confirmation  and  those 
fixed  by  survey  upon  which  patent  Is  based, 
descriptive  calls  given  in  patent  are  con- 
trolling. Scope  of  patent  can  not  be  extended 
or  limited  by  showing  that  decree  comprised 
greater  or  less  area  than  survey.  Patent, 
while  it  remains  in  force,  conclusively  de- 
termines what  lands  claimant  was  entitled 
to  under  his  claim  and  decree  of  confirma- 
tion. Claimants  can  neither  reform  patent 
nor  show  that  it  is  in  any  respect  incorrect 
in  an  action  of  ejectment.  —  De  Guyer  v. 
Banning,  91  Cal.  400,  402,  403,  27  Pac.  761. 

•0.  Same— Same— Decree  of  confirmation 
of  a  Mexican  grant  la  a  finality,  not  only  on 
question     of     title,     but    as     to    boundaries 


which  It  specifies.  Where  decree  of  con- 
firmation Is  by  metes  and  bounds,  survey 
must  conform  to  decree.  Where  original 
grant  did  not  locate  subject  of  grant  and 
where  number  of  square  leagues  was 
granted  to  be  located  within  certain  dis- 
trict, delivery  of  possession  within  district 
rendered  title  complete  and  defined  location 
of  grant.  This  proceeding  was  called  in 
language  of  country  "delivery  of  juridical 
possession."  This  proceeding  involved  an 
ascertainment  and  settlement  of  bound- 
aries of  lands  granted  by  appropriate  offi- 
cers of  government  specially  designated 
for  that  purpose  and  had  all  force  and 
efficacy  of  judicial  determination  to  bind 
former  government,  and  it  is  equally  bind- 
ing upon  officers  of  our  govefnment.  Where 
decree  of  confirmation  specifically  de- 
scribes lands  by  same  natural  boundaries 
as  those  designated  in  act  of  juridical  pos- 
session, such  decree  is  a  final  determination 
by  United  States  that  these  boundaries 
were  exterior  limits  of  grant. — Fobs  v.  Hin- 
kell,  91  Cal.  194,  199,  200,  25  Pac.  762,  27 
Pac.  644,  861. 

100.  Same  —  Same  —  Dlacfio  of  Mexican 
grant. — Neither  evidence  of  any  survey  nor 
disefio  of  a  Mexican  grant  is  competent  to 
defeat  effect  of  a  patent  issued  in  pursuance 
of  decree  of  confirmation  by  which  limits  of 
Mexican  grant  were  fixed  in  accordance 
with  proceedings  of  juridical  possession 
where  grant  was  one  of  quantity  within 
certain  exterior  limits.  After  juridical 
possession  of  Mexican  grant  of  this  kind 
was  given,  diseno  ceased  to  have  any  func- 
tion in  determining  land  that  was  granted, 
and,  for  all  purposes  connected  with  grant, 
was  merged  in  act  of  Juridical  possession. 
— Foss  v.  Hlnkell,  91  Cal.  194,  200,  201,  25 
Pac.  762,  27  Pac.  644,  861. 

101.  Same  —  Same  —  Juridical  possession, 
lines  of,  mast  give  way. — When  lines  of 
Mexican  grant  are  established  by  proper 
officers,  lines  of  juridical  possession  must 
yield  to  established  lines. — Younger  v.  Pa- 
gles,   60  Cal.  517,   626. 

102.  Same— Presumption  that  survey  co- 
incides with  decree  of  confirmation. — When 
decree  of  confirmation  of  Mexican  grant 
fixes  exterior  bounds  of  rancho,  whether  it 
is  one  granted  with  specific  boundaries  or 
one  of  specified  quantity,  within  larger 
area,  presumption  is  that  lines  of  survey 
coincide  with,  or  at  least  do  not  extend  be- 
yond, exterior  limits  or  bounds  of  decree, 
if  survey  is  not  an  independent  act,  but 
it  is  an  •  act  performed  under  decree  and 
preparatory  to  its  being  carried  into  effect 
by  patent. — More  v.  MassinI,  37  Cal.  432,  436. 

108.  Same— State  patent  may  be  cor- 
rected by  return  of  survey  and  both  patent 
and  return  of  survey  by  marks  upon  ground. 
— Galbraith  v.  Shasta  I.  Co.,  143  Cal.  94,  98, 
76  Pac.  901.  See  Cullacott  v.  Cash  Gold  & 
Silver  MIn.  Co.,  8  Colo.  179,  6  Pac.  211. 

104.     Fence        maintained        adversely.  — 

Where    one    of    two    adjoining    landowners 
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erects  fence  as  boundary-line,  but  instead 
of  placing  it  upon  true  boundary-line  places 
It  upon  adjoining  land  and  includes  part 
thereof  within  his  own  Inclosure,  and 
maintains  adverse  possession  of  such  strip 
of  land  for  the  requisite  period  of  time  to 
establish  title  by  adverse  possession,  fence 
as  thus  established  becomes  boundary  and 
controls  that  called  for  by  descriptions  in 
deeds.— Lucas  v.  Provines,  130  CaL  270.  272. 
62  Pac.  509. 

See  pars.  8,  20,  this  note. 

Aa  to  advene  aoaaoasloa*  see,  ante,  99  315- 
828,  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  9  1007  and 
note. 

109.  Graata  ay  state— Uaeertalaty  coa- 
atrae*  agalaat  araatee.— It  is  rule  in  inter- 
pretation of  contracts  or  conveyances  that 
where  uncertainty  exists  In  contract  as  be- 
tween public  officer  or  body  as  such  and 
private  party,  it  is  presumed  that  all  un- 
certainty was  caused  by  private  party 
(Civil  Code,  9  1664).— Miller  v.  Grunsky,  141 
Cal.  441,  468,  454,  66  Pac.  858,  75  Pac.  48. 
See  Freeman  ▼.  Bellegarde,  108  Cal.  179,  185. 
41  Pac.  289. 

106.  Same— Ormita  to  atvalelpal  corpora- 
tions.—All  ambiguities  and  uncertainties  in 
terms  of  a  gratuitous  grant  from  state  to 
an  individual  are  to  be  resolved  in  a  man- 
ner most  favorable  to  state  and  least 
favorable  to  recipient  of  Its  bounty.  This 
rule  applies  to  grants  by  state  to  municipal 
corporation,  and  also  to  an  act  defining 
boundaries  of  municipality  where  such  act 
also  grants  municipality  land  lying  within 
limits  of  boundaries  thereby  fixed,  extent 
of  grant  depending  on  location  of  bound- 
aries. —  Oakland  v.  Oakland  Water  Front 
Co.,  118  Cal.  160.  171-175,  60  Pac.  277. 

107.  Tide-lands     were     granted     to     the 
town  of  Oakland  by  original  act  of  incor- 
poration of  town,  passed  May  4,  1852,  grant- 
ing  to   town   lands   lying  within   corporate 
limits  as  defined  in  first  section  of  act,  be- 
tween high  tide  and  ship  channel.    Bound- 
aries of  town  were  defined  as  follows:      On 
northeast  by   straight  line  at  right  angles 
with  Main  Street,  running  from  Bay  of  San 
Francisco    on    north    to    southerly    line    of 
San    Antonio    Creek    or    estuary,    crossing 
Main  Street  at  a  point  360  rods  northeast- 
erly from  the  'Oakland  Hoirse,'  on  the  cor- 
ner   of    Main    and    First    streets,    as    repre- 
sented on  Portio's  map  of  Contra  Costa  and 
filed  in  office  of  Secretary  of  State:   thence 
down     southerly     line     of     said     creek,     or 
slough,  to  its  mouth  in  the  bay;  thence  to 
ship    channel:    thence    northerly    and    east- 
erly by  line  of  ship  channel  to  point  where 
same      bisects      said      northeasterly      line. 
Estuary    lay    along    southern    boundary    of 
city,  one  branch  extending  In  northeasterly 
direction     to     point     of     intersection     with 
northeast  line,  and  bay  lay  to  west.     That 
portion   of   estuary   lying   on   southeasterly 
side  is  branch  extending  north  or  northeast 
from   main    estuary,    and    there    is    another 
affluent    called    Brooklyn    basin    extending 


east  or  southeast  from  main  estuary  at 
point  where  northern  branch  flows  intp  it. 
It  was  claimed  by  city  that  this  grant  ex- 
tended to  line  of  high  tide  on  southeastern 
or  southern  side  of  north  branch  of  estuary, 
and  that  following  along  line  of  high  tide 
on  southeasterly  side  thereof  to  its  ln;er- 
sectlon  with  Brooklyn  basin,  line  there 
turned  east  and  followed  around  that  basin, 
returning  on  southerly  side  and  extending 
along  that  side  to  bay  on  the  west.  Su- 
preme court  held  that  grant  extended  only 
to  line  of  low  tide  on  southeasterly  or 
southerly  side  of  estuary  and  that  at  point 
of  Intersection  of  northern  branch  and  of 
Brooklyn  basin  line  crossed  from  head- 
land to  headland  and  did  not  follow  around 
shore-line  of  basin. — Oakland  v.  Oakland 
Water  Front  Co.,  118  Cal.  160,  175,  50  Pac. 
277. 

Aa  to  iaterpretatloa  of  patcata,  see  par. 
43,  this  note. 


108.  Iaieatloa  of  parties  to  fee  aaeer- 
talmed. — In  all  cases  o*r  conflicting  descrip- 
tion object  of  court  is  to  ascertain  in- 
tention of  parties,  and  entire  description 
contained  in  instrument  should  be  resorted 
to  for  purpose  of  ascertaining  Intention.— 
Vance  v.  Pore,  24  Cal..  435,  445:  Miller  v. 
Grunsky,  141  Cal.  441,  450,  66  Pac.  858,  75 
Pac.  48.  See  Aguirre  v.  Alexander,  58 
Cal.  21,  37. 

109.  The   intention   of  parties   should  be 
ascertained  by  consideration   of  entire  de- 
scription.     A    deed    described    Initial    point 
in  boundary  of  land  as  being  "at  boundary 
of  said   rancho,"  and  as  being  "the  middle 
or   center   of    the   well-known    point   called 
Portezuela  de  las  Animas"   (a  low,  narrow 
ridge    connecting    two    parallel    ranges   of 
hills).     The  other  calls  in  description  car- 
ried boundaries  to  certain  hills  and  bound- 
ary-lines of  other  ranches.     As  boundaries 
of    rancho    were    Anally    surveyed    and   lo- 
cated, no  point  in  said  boundary  coincided 
with   middle   or   center   of   Portezuela.     By 
taking    point    in    middle    of    Portezuela   as 
starting  point  and  running  other  lines  ac- 
cording to  calls,  they  would  not  close  with- 
out    abandoning     last     call     and     running 
straight    line    to    point    of    beginning.     By 
taking     point     in     boundary-line     opposite 
middle   of  Portezuela,   and  running  several 
courses    and    distances    according    to   calls, 
the  line  would  close  at  point  of  beginning. 
It  did   not  appear  In   record   whether  deed 
was    made    before    or   after    boundaries  of 
rancho    were    actually    run    out    on   ground 
and    finally   located   and   marked.     If  made 
before    boundaries     had     been     determined, 
court  held  that  middle  of  Portezuela  would 
be  more  certain  boundary  than  boundaries 
of  an  unsurveyed  Mexican   grant,   but  that 
If    made    after    such    survey,    boundary  of 
rancho     might    be    considered     equally   as 
certain  as  Portezuela.     As  marking  of  these 
boundaries   was   material   fact   from   which 
to    determine    Intention    of    parties.    It  was 
held  that  cause  must  be  sent  back  for  new 
trial,    and    that    if    It    be    found    that  such 
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boundaries  had  been  marked,  under  the  cir- 
cumstances, they  must  control,  rather  than 
the  Portezuela.  But  that  if  Portezuela  be 
found  to  be  initial  point,  the  last  call  in 
survey  must  be  rejected  and  a  new  one 
supplied  running-  in  a  straight  line  from 
last  station  to  place  of  beginning-,  as  bound- 
aries would  then  correspond  with  other 
calls  and  with  probable  Intention  of  par- 
ties.— Piercy    v.    Crandall,    34   Cal.    3S4,    340. 

110.  It  is  duty  of  court  to  give  deed  same 
construction  that  parties  gave  it  at  time  of 
Its  execution.  Court  must  place  itself  as 
nearly  as  possible  in  position  of  contracting 
parties,  and  rheir  intent  will  be  ascertained 
in  same  manner  as  in  cases  of  any  other 
contract.  If,  when  court  has  placed  itself 
in  that  position.  Intent  of  parties  is  not 
apparent  from  deed,  it  is  to  be  sought  by 
resort  to  rules  of  construction  which  give 
greater  effect  to  those  things  about  which 
law  presumes  parties  are  least  liable  to 
mistake.  But  arbitrary  rules  are  not  to  be 
invoked  if  intention  of  parties  can  be 
plainly  discovered  without  their  aid. — Kim- 
ball v.  Semple,   25  Cal.   440,   449. 

111.  Where  a  deed  contains  two  descrip- 
tions and  there  is  a  clear  repugnance  be- 
tween them,  it  must  be  read  in  light  of 
surrounding  facts  to  determine  intention 
of  parties. — Wade  v.  Deray,  60  Cal.  376,  381, 
382. 

See  pars.  85-90,  this  note. 

112.  Where  one  in  possession  of  pueblo 
land  which  includes  a  portion  of  an  un- 
opened street,  at  junction  of  two  streets,  as 
marked  upon  the  official  map  of  the  city 
(an  adjoining  possessor  having  deeded  to 
city  the  remaining  portion  of  width  of  un- 
opened street  for  street  purposes),  peti- 
tions for  an  exchange  of  that  portion  of 
land  in  street  intended  to  be  opened  for 
land  lying  on  other  side  of  his  lot,  and 
accepts  deed  from  city  which  describes  his 
land  as  beginning  at  corner  of  two  streets, 
and  as  bounded  on  street  which  had  been 
partly  included  by  his  possessory  claim,  it 
must  be  presumed  that  point  called  for  is 
corner  of  streets  as  fixed  on  official  map. 
and  not  as  street  would  be  fixed  if  consist- 
ing merely  of  strip  conveyed  to  city  by 
adjoining  possessor.  The  circumstances 
would  be  required  to  show  very  clearly 
that  something  different  was  intended  to 
justify  different  conclusion. — Mills  v.  City 
of  Los  Angeles,  90  Cal.  622,  530,  27  Pac.  354. 

113.  L,  being  owner  of  quarter-section 
of  land,  conveys  to  C  a  small  portion  of  it 
taken  from  southeasterly  part,  containing 
22.29  acres.  Afterwards  L  conveyed  to  H 
"the  east  one  hundred  acres  (of  the  quar- 
ter-section), commencing  on  the  west  bank 
of  Feather  River  and  running  back  to  west- 
ward far  enough  so  as  to  comprise  east  one 
hundred  acres  (of  the  quarter-section),  ex- 
cepting therefrom  a  small  piece  of  land 
sold  by  Li  to  C."  This  was  construed  to 
convey  not  one  hundred  acres,  but  77.71 
acres. — Cox  v.  Hayes,  64  Cal.  32,  S3,  27 
Pac.  785. 

C.  C.  P.— 242 


114.  For  opinion  determining  extent  of 
water- right  reserved,  see  Lake  Vineyard 
Land  &  Water  Assoc,  v.  San  Gabriel  Orange 
Orove  Assoc,  58  Cal.  51,  52. 

As  to  Intention  of  parties*  see  pars,  82-84, 
215,  232,  234,  250.  273,  288,  thle  note;  also 
note  30  Am.  Dec.  734. 


115.  Same— Intention  clearly  expressed 
by  deed  controls. — When  language  of  deed 
is  explicit  and  free  from  ambiguity,  extrin- 
sic facts  can  not  be  averred  or  proved  to 
show  that  intention  of  parties  was  different 
from  that  which  words  of  deed  import. — 
Castro  v.  Tennent,  44  Cal.  258,  258,  260. 

116.  Deed  conveying  "all  the  undivided 
half  of  right,  title,  and  interest  of  said  par- 
ties of  first  part  of,  in,  and  to  that  certain 
tract  and  parcel  of  land  lying  and  being 
in  state  -of  California  and  county  of  Santa 
Clara,  known  by  the  name  of  Ran c ho  Santa 
Teresa,  the  interest  therein  conveyed  being 
same  acquired  by  parties  of  first  part  as 
heirs  of  Jose  Joaquin  Bernal,  and  his  wife, 
Josefa  Sanchez  de  Bernal,  deceased,"  was 
held  not  to  be  repugnant  in  descriptive 
clause.  The  second  part  of  description  was 
merely  an  explanation  by  parties  of  sense 
in  which  they  used  first  clause,  and  this 
meaning  must  be  given  to  it  by  courts. — 
Castro  v.  Tennent,  44  Cal.  263,  261. 

117.  Same— Pacts  subsequent  to  convey- 
ance not  to  be  considered.  —  Facts  subse- 
quently developed,  unknown  to  parties  at 
time  the  conveyance  was  made,  can  not  be 
taken  into  account  in  determining  intention 
of  parties  with  relation  to  boundary-lines 
described  in  a  deed.  Being  ignorant  of  such 
facts,  parties  could  not  have  contracted 
with  reference  to  them,  and  their  intentions 
can  in  no  respect  be  illustrated  by  them. 
Where,  at  time  a  deed  was  made  of  por- 
tion of  Mexican  sobrante  grant,  such  grant 
had  not  been  segregated,  but  preliminary 
survey  had  been  made  thereof,  known  as 
Von  Schmidt  survey,  by  the  .authority  of 
surveyor-general,  and  property  conveyed 
was  described  as  being  certain  undivided 
interest  in  such  grant,  naming  it,  and  with 
reference  to  decree  of  confirmation  of  such- 
grant,  and  also  with  reference  to  such  pre- 
liminary survey;  and  it  appeared  that  as 
matter  of  fact  such  survey  was  not  adopted, 
but  that  another  survey  was  thereafter 
made  and  approved  by  surveyor-general, 
reference  in  deed  to  such  survey  will  be 
rejected.  The  rule  that  facts  subsequently 
developed,  unknown  to  parties  at  time  con- 
veyance was  made,  can  not  be  taken  Into 
account,  is  not  applicable  to  such  a  case, 
for  ignorance  on  part  of  parties  of  such 
subsequent  survey  and  its  confirmation  can 
not  be  affirmed  in  sense  of  rule  in  question. 
While  they  did  not  know  that  such  survey 
would  be  made  and  confirmed,  they  knew 
that  Von  Schmidt  survey  had  not  been  con- 
firmed,— that  it  might  be  set  aside  and  an- 
other made  and  confirmed  by  which  rancho 
might  be  located  upon  different  ground  in 
whole  or  in  part.  Such  conclusion  is  not 
weakened    by    fact    that    parties    supposed 
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the  Von   Schmidt  survey   to  be  correct,   for 
they   knew    that    It    might    not    be    correct, 
and  contracted  In  view  of  such  knowledge. 
— Piper  v.  True,  36  Cal.  606,  618,   619. 
See  pars.   293,   294,   this  note. 

118.  Manner  of  description — Any  descrip- 
tion will  suffice  wnick  identifies  tke  land 
granted  with  such  certainty  that  the  spe- 
cific parcel  intended  to  be  granted  can  be 
ascertained  either  by  calls  of  instrument, 
as  applied  to  the  land,  or  by  aid  of  de- 
scriptive portions  of  grant. — Banks  v. 
Moreno,  39  Cal.  233,  239;  Rea  v.  Haffenden, 
116  Cal.  696,  603,  48  Pac.  716. 

119.  Land  described  as  commencing  at 
northeast  corner  of  block  and  "running 
twenty-flve  varas  west  from  said  north- 
east corner;  thence  back  one  hundred 
varas,"  was  held  to  be  a  strip  off -of  east- 
erly side  of  block  twenty-live  varas  wide 
and  one  hundred  varas  deep  from  northerly 
line  of  block. — De  Levlllaln  v.  Evans,  39 
Cal.   120,  122. 

120.  Description  Is  not  void  for  uncer- 
tainty in  that  it  does  not  state  the  state, 
county,  or  city  in  which  property  is  situ- 
ated, if  without  such  statement  property 
can  still  be  located  and  identified. — McCul- 
lough  v.  Olds,  108  Cal.  529,  632,  41  Pac.  420. 

121.  If  the  call  for  one  of  boundaries  be 
false  and  must  be  rejected,  and  without 
such  call  description  will  fit  equally  well 
four  different  parcels  of  land,  deed  will  be 
void  for  uncertainty. — People  v.  Klumpke, 
41  Cal.  263,  278. 

122.  Conveyance  of  definite  number  of 
acres  or  any  other  definite  quantity  of 
land,  parcel  of  a  tract  containing  larger 
number  of  acres  or  larger  quantity  of  land, 
if  amount  conveyed  be  not  located  by  the 
deed,  is  construed  as  conveying  an  undi- 
vided interest  in  larger  tract,  for  such  is 
manifest  intention  of  parties;  but  if  deed 
purports  to  describe  specific  tract  of  land, 
mentioned  as  parcel  of  larger  tract,  but 
which  fails  to  describe  tract  intended  to  be 
conveyed  in  such  a  manner  that  it  can  be 
located,  it  will  not  have  the  effect  of  con- 
veying an  undivided  interest  in  larger 
tract. — Grogan  v.  Vache,  45  Cal.  610,  613. 

128.  Same— Description  as  subdivision  of 
government  township. — In  case  of  convey- 
ance of  land  described  only  as  being  town- 
ship or  subdivision  of  township,  actual  sur- 
vey and  monuments  of  United  States  are 
referred  to  on  face  of  deed.  Such  deed  re- 
fers to  physical  objects  on  surface  of 
earth,  to  wit:  "township  or  section  lines 
as  marked  by  government  surveyor.'* — 
Powers  v.  Jackson,  50  Cal.  429,  432. 

124.  Where  owners  of  Mexican  grant 
have  adopted  government  method  of  sur- 
veying and  subdividing  their  land,  and 
have  caused  map  to  be  made  showing  such 
subdivisions,  a  description  in  accordance 
with  survey  so  made  must  be  held  suffi- 
cient. It  is  not  necessary  that  the  map  be 
.  referred  to  in  description,  where  it  was 
known  to  all  parties  that  there  was  such  a 


map,  and  transaction  was  had  in  view  of 
it.— Rea,  v.  Haffenden,  116  Cal.  596,  603,  48 
Pac   716. 

125.  Same — Descriptive  sane  or  nnmber. 

— Description  of  tract  of  land  by  name  is 
sufficient  as  it  is  presumed  that  tract  and 
extent  of  its  boundaries  is  well  known  by 
name. — People  v.  Leet,  23  CaL  161,  163; 
Banks  v.  Moreno,  39  Cal.  233.  239;  Castro  v. 
Tennent,  44  Cal.  263,  258;  McKeon  v.  Mil- 
lard, 47  Cal.  581,  683;  Bates  v.  Howard.  105 
Cal.  173.  183,  38  Pac.  716. 

126.  Designation  of  tract  by  particular 
name  or  number  is  sufficient;  .and  if  it  can 
be  rendered  certain  by  extrinsic  evidence, 
this  is  as  good  a  description  as  one  by 
metes  and  bounds. — Reynolds  v.  West,  1 
Cal.  322,  828;  Castro  v.  Gill,  5  Cal.  40,  42; 
Stanley  v.  Green,  1%  Cal.  148,  166. 

127.  A  description  of  tract  of  land  by 
name  is  sufficient  if  it  is  known  and  can 
be  identified  by  such  name.  In  such  case 
it  is  unnecessary  to  specify  boundaries  by 
metes  and  bounds.  If  description  by  metes 
and  bounds  be  uncertain,  but  deed  contains 
description  by  name,  former  may  be  dis- 
regarded.— Phelan  v.  Poyoreno,  74  Cal.  448, 
466-466,  IS  Pac.  681,  16  Pac.  241. 

128.  A  description  of  land  by  name  is  or 
may  be  sufficient  if  boundaries  are  known 
and  well  defined.  The  name  of  county  In 
which  land  is  situate  may  be  useful  as  part 
of  description,  but  if  otherwise  sufficient,  is 
not  essential. — Burnett  v.  Kullak,  76  Cal. 
635,  586,  18  Pac.  401. 

129.  Where  water-ditch  is  generally 
known  and  spoken  of  as  Watson  ditch,  and 
there  is  no  evidence  that  there  was  any 
other  ditch  in  county  having  same  name. 
and  it  is  described  in  complaint  and  deed 
by  such  descriptive  name,  and  general  par- 
ticulars as  to  its  head  and  course  are  sub- 
stantially same  in  two  instruments,  prop- 
erty described  in  deed  is  sufficiently 
identified  as  being  same  property  described 
in  complaint. — Murray  v.  Tulare  Irr.  Co.,  12© 
Cal.   311,   315,  49  Pac.  663,   52  Pac.   586. 

As  to  conveyance  of  property  by  descrip- 
tive name,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
§  1092  and  note. 

ISO.  Same— Same— Foreign  name.  —  Fact 
that  name  is  foreign  one  and  can  not  be 
translated  into  English  so  as  to  mean  any- 
thing, does  not  alter  or  affect  its  potency  as 
name  descriptive  of  place. — Castro  v.  Gill. 
5  Cal.  40,  42. 

131.  Same  —  Same  —  Rancho  made  sp  of 
several  grants  may  acquire  name  and  pass 
by  deed  under  that  name. — Vejar  v.  Mound 
City  L.  &  W.  Assoc,  97  Cal.  659,  665,  32 
Pac.  713. 

132.  Same— Same  —  Reservation  of  trier 
may  be  by  name. — It  is  well  settled  that 
grant  of  tract  of  land  with  well-known 
boundaries,  designated  and  known  by  gen- 
eral name,  passes  all  land  within  tract  so 
named  and  designated;  and  upon  same 
principle,  where,  in  grant  of  tract  of  land 
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by  metes  and  bounds,  there  is  excepted 
therefrom  portion  of  tract  with  well-known 
boundaries  designated  by  general  name  by 
which  it  is  known,  tract  so  designated  does 
not  pass  by  grant. — Truett  v.  Adams,  66 
Cal.  218,  219,  5  Pac.  96. 


138.  Same—Same— Sufficient  In  claim  of 
mechanics'  Ilea. — A  description  of  land  by 
name  is  sufficient  for  Identification  of  prop- 
erty in  claim  filed  for  purpose  of  fastening 
mechanics'  lien  upon  property  where  prop- 
erty is  well  known  by  such  name. — Tredln- 
nick  v.  Red  Cloud  Consol.  Mln.  Co.,  72  Cal. 
78,  81.  82,  13  Pac.  162. 


184.  Same— Designation  of  government 
line  not  yet  established. — When  a  lot  of 
land  conveyed  Is  described  as  bounded  by 
an  adjoining  lot,  true  dividing  line  between 
those  lots  must  be  considered  as  referred  to 
as  boundary  of  land  conveyed.  In  absence 
of  any  reference  In  conveyance  to  conven- 
tional line,  or  any  proof  that  at  time  of 
delivery  of  deed  conventional  line  was 
pointed  out  as  being  boundary  of  land  con- 
veyed. Under  such  circumstances,  where 
land  is  described  as  abutting  upon  Mexi- 
can grant,  line  of  such  grant  as  subse- 
quently determined  by  government  survey 
will  control,  and  not  boundaries  of  such 
grant  as  understood  to  exist  at  time  of  de- 
livery of  deed. — Umbarger  v.  Chaboya,  49 
Cal.  525,  538-540. 

See  pars.  293,  294,  this  note. 

135.  Where  owner  of  Mexican  grant 
deeds  portion  thereof  after  he  has  received 
Juridical  possession  from  Mexican  nation, 
but  before  it  has  been  surveyed  and 
patented  by  United  States,  and  in  such  deed 
describes  land  conveyed  as  commencing  at 
southeast  corner  of  rancho,  and  running 
thence  along  southern  boundary  of  same 
for  one-third  of  Its  distance,  southeastern 
corner  of  rancho  will  be  construed  as  point 
established  by  survey  incorporated  In 
patent,  and  not  as  point  fixed  by  survey 
made  at  time  of  giving  of  Juridical  posses- 
sion, notwithstanding  that  at  time  deed  was 
made  latter  point  was  understood  by  par- 
ties to  be  southeastern  corner. — Maxey  v. 
Thurman,  50  Cal.  321,  326. 

136.  Where  owner  of  Mexican  grant  con- 
veys portion  thereof  prior  to  time  of  final 
survey  of  such  grant  by  United  States  gov- 
ernment, and  describes  certain  of  bound- 
aries of  land  conveyed  as  running  parallel 
with  southern  line  of  ranch  "according  to 
the  survey  of  same  made  by  United  States 
surveyor-general  of  such  state,"  and  It  ap- 
pears that  the  only  survey  which  had  at 
time  of  execution  of  deed  been  made  under 
authority  of  surveyor-general  was  prelimi- 
nary survey  of  which  no  plat  appears  to 
have  been  seen  or  examined  by  parties  to 
deed,  and  was  merely  an  experimental  sur- 
vey which  was  never  approved  by  surveyor- 
general,  and  it  is  not  shown  that  grantees 
had  any  knowledge  of  existence  of  such 
survey,  such  language  will  be  construed  as 
referring  to  final  survey  of  grant  as  subse- 


quently made  by  authority  of  surveyor- 
general.  Such  construction  will  be  adopted 
especially  when  description  contained  in 
Mexican  grant  and  diseno  accompanying  It 
fix  boundaries  of  such  grant  with  such  pre- 
cision as  to  enable  parties  to  practically 
fix  for  themselves  in  advance  lines  of  sur- 
vey that  would  of  necessity  thereafter  be 
made  by  authorities  of  United  States. — 
Fratt  v.  Toomes,  48  Cal.  28,  84. 

187.  Same— General  and  particular  de- 
scriptions. —  Considering  circumstances 
shown  by  evidence  certain  of  calls  of  deed, 
which  were  in  nature  of  particular  de- 
scriptions, were  held  not  to  have  been  used 
in  sense  of  restriction,  but  in  sense  of 
reiteration  or  affirmation  of  other  calls 
which  were  in  nature  of  general  descrip- 
tion.— Piper  v.  True,  86  Cal.  606,  617. 

See  pars.  243-245,  this  note. 

138.  If  a  rancho  Is  well  described  by 
name,  which  is  followed  by  a  particular  de- 
scription which  is  erroneous,  and  it  ap- 
pears that  latter  description  was  not  in- 
tended to  be  used  in  sense  of  restriction, 
the  particular  description  will  be  rejected. 
—Haley  v.  Amestoy,  44  Cal.  182,   138. 

139.  It  is  principle  In  construction  of  re- 
leases, and  reason  of  rule  extends  to  grants 
and  conveyances  of  lands,  that  a  release  in 
general  words  shall  be  restrained  to  par- 
ticular occasion;  and  that  where  there  are 
general  words  alone  in  a  deed  of  release 
they  shall  be  taken  most  strongly  against 
the  releasor;  but  when  there  is  particular 
recital  in  a  deed,  and  then  general  words 
follow,  general  words  shall  be  qualified  by 
particular  recital. — Hayes  v.  Wetherbee,  60 
Cal.  896,  399. 


140.  Same— Grant  of  all  land*  belonging 
to  grantor.  —  A  conveyance  In  which  de- 
scriptive clause  is  "All  lands  and  real  estate 
belonging  to  said  party  of  first  part,  wher- 
ever same  may  be  situated,"  etc.,  is  suffi- 
cient description  to  convey  lands  belonging 
to  grantor.  —  Pet tlgrew  v.  Dobbelaar,  63 
Cal.   396.   397. 

141.  Same  —  Occupation      of     grantor. — 

Grant  describing  tract  by  reference  to 
known  occupation  of  grantor  or  another  is 
sufficient. — Banks  v.  Moreno,  39  Cal.  233, 
239. 

142.  Same— Reference  to  other  Instru- 
ment for  description. — If  one  deed  refers  to 
another  for  description  of  granted  premises 
it  is  regarded  as  of  same  effect  as  if  latter 
were  copied  into  deed  itself. — Vance  ▼. 
Fore,  24  Cal.  435,  444;  Banks  v.  Moreno,  39 
Cal.  283,  239. 

See  pars.  862-376,  this  note. 

148.  The  parties  to  deed  Instead  of  set- 
ting out  in  full  metes  and  bounds  or  other 
complete  designation  of  tract  intended  to 
be  conveyed,  may  describe  it  in  whole  or  in 
part  by  reference  to  some  Instrument  as  a 
deed,  map,  etc.,  which  contains  or  furnishes 
such  description  of  land  that  it,  when  read 
in  connection  with  deed,  will  completely 
Identify    land.      The    deed    and    instrument 
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therein  referred  to  when  taken  together 
must  be  as  certain  In  respect  to  description 
of  premises  as  deed  containing:  no  direct 
reference  to  another  document.  It  is  un- 
necessary to  say  whether  instrument  re- 
ferred to  in  deed  must  be  produced  In  evi- 
dence when  deed  itself  contains  sufficient 
description  of  premises;  but  when  such  is 
not  the  case,  party  claiming:  under  deed  is 
under  same  rule  to  produce  instrument  re- 
ferred to  in  deed  as  to  produce  deed  Itself. 
— Caldwell  v.  Center,  30  Cal.  639,  542,  89 
Am.    Dec.    131. 

144.  A  deed,  for  description  of  land  con- 
veyed, may  refer  to  another  deed  or  to  a 
map,  and  deed  or  map  to  which  reference 
is  thus  made  is  considered  as  incorporated 
in  deed  itself. — McCullough  v.  Olds,  108  Cal. 
529,   531,   41   Pac.   420. 

145.  When  a  tract  of  land  has  been  sub- 
divided into  blocks  or  lots,  and  a  map 
thereof  made  on  which  blocks  or  lots  are 
designated  by  numbers,  a  description  of 
blocks  or  lots  in  deed  by  the  numbers  so 
designated  is  sufficient,  provided  the  map 
can  be  produced  and  identified.  —  McCul- 
lough v.  Olds,  108  Cal.  529,  532,  41  Pac.  420. 

146.  A  deed  which  purports  to  convey 
"those  certain  pieces  and  parcels  of  land 
in  the  county  of  San  Francisco,  state  of 
California,  bounded  and  particularly  de- 
scribed as  follows,  to  wit:  Gift  Map  No.  2, 
lots  308  to  405,  inclusive.  Gift  Map  No.  2, 
lots  406  and  407,  together  with  all  tene- 
ments," etc.,  is  sufficient  description  if 
there  is  such  a  map  as  that  referred  to  as 
"Gift  Map  No.  2." — Pettigrew  v.  Dobbelaar, 
63  Cal.  396,   397. 

147.  Deed  which  describes  property  con- 
veyed as  being  certain  numbered  lots  on 
designated  map,  no  other  description  being 
given,  will  convey  title  only  to  such  land  as 
appears  by  map  to  be  included  therein,  and 
land  adjoining  tract,  delineated  in  such 
map,  although  owned  by  the  same  grantor 
and  apparently  considered  by  him  as  part 
thereof,  will  not  pass  under  designation  ad 
lots  bearing  certain  number  according  to 
such  map.  Although  considered  by  grantor 
as  part  of  tract,  yet  it  is  unsurveyed  and 
unplatted  and  there  is  no  language  in  such 
description  apparently  designed  or  suffi- 
ciently definite  to  carry  any  land  not  de- 
lineated on  map. — Sanchez  v.  Grace  M.  £. 
Church,  114  Cal.  295,  298,  46  Pac.  2. 

As  to  survey,  plan*  or  previous  conveyance 
referred  to  In  deed,  see  note  30  Am.  Dec.  741. 

148.  Same— Same—In  decree  of  foreclo- 
sure of  mortgage. — It  is  held  in  Crosby  v. 
Dowd,  61  Cal.  557,  601-603,  that  while  de- 
scription in  mortgage  of  land  mortgaged 
will  be  sufficient  by  reference  to  other  deeds 
on  record  containing  description  thereof, 
such  description  by  reference  is  not  good 
in  complaint  and  decree  in  foreclosure  pro- 
ceedings; if  description  contained  in  mort- 
gage is  susceptible  of  being  made  definite 
and  certain,  that  ought  to  be  done  in  action 
foreclosing    mortgage;    that    decree    should 


put  an  end  to  all  such  uncertainties,  and 
should  describe  land  to  be  sold  with  suffi- 
cient certainty  for  its  identification;  and 
that  such  decree  would  be  void.  This  case 
was  followed  by  several  others  to  same  ef- 
fect, but  It  was  subsequently  held  that 
while  description  in  foreclosure  proceedings 
should  be  made  definite,  failure  in  this  re- 
spect would  be  merely  an  irregularity,  and 
that  decree  would  not  be  void. — De  Sepul- 
veda  v.  Baugh,  74  Cal.  468,  474,  16  Pac  223. 

140.  Same — Same — Map  referred  to  by 
decree  In  partition. — Where  a  map  or  other 
paper  is  referred  to  In  Judgment  in  pro- 
ceedings in  partition  as  material  part  of 
it,  it  should  be  Identified  by  Judgment  and 
made  part  of  it;  It  should  not  be  referred 
to  as  paper  recorded  elsewhere. — Emeric  v. 
Alvarado.  64  Cal.  629,  621,  2  Pac.  418. 


As  to  maps 

note. 


generally,  see  Part  VII,  this 


150.  Same-— Same— Reference  mast  Iden- 
tify other  Instrument. — If  sheriff's  deed  de- 
scribes property  sold  on  execution  solely 
by  reference  to  a  non-official  map,  the  par- 
ticular map  referred  to  must  be  clearly 
identified  by  such  reference.  If  reference 
is  so  uncertain  that  it  may  apply  to  either 
of  two  maps,  it  will  be  void  for  uncertainty. 
— Cadwalader  v.  Nash,  73  Cal.  43,  47,  14 
Pac.   385.  • 

See  pars.   380,   384,   this   note. 

151.  For  description  of  property  con- 
veyed, deed  referred  to  another  deed  "re- 
corded in  Sacramento,"  and  it  was  held  that 
description  in  deed  given  was  not  vitiated 
by  fact  that  deed  referred  to  was  falsely 
stated  to  be  recorded  in  county  where  prop- 
erty was  situated  and  referred  to,  being 
otherwise  sufficiently  identified  in  the  refer- 
ence.— Saunders  v.  Schmaelzle,  49  Cal.  59,  66. 

152.  Meander  lines  are  run  in  surveying 
portions  of  public  lands  bordering  upon 
navigable  rivers,  not  as  boundaries  of  tract, 
but  for  purpose  of  defining  sinuosity  of 
banks  of  stream,  and  as  means  of  ascer- 
taining quantity  of  land  in  fraction  subject 
to  sa le,  and  which  is  to  be  paid  for  by  pur- 
chaser.— St.  Paul  &  Pac.  R.  Co.  v.  Schur- 
meier,  74  U.  S.  (7  Wall.)  272,  19  L.  ed.  74: 
Kirby  v.  Potter,  138  Cal.  686,  687,  72  Pac. 
338;  Hendricks  v.  Feather  River  Canal  Co., 
138  Cal.  423,  425,  71  Pac.  496. 

As  to  meander  lines,  see  pars.  163,  173,  175. 
this  note;  also  notes  27  Am.  St.  Rep.  59;  42 
L.  R.  A.  510;  briefs  18  L.  R.  A.  671;  44  L. 
R.  A.  814;  63  L.  R.  A.  158. 

158.  Same— Control  when  river  bank  ess 
not  be  relocated.— Two  adjoining  grants 
were  described,  one  as  being  bounded  by 
right  bank  of  river,  the  other  as  bounded 
by  left  bank,  the  patent  of  neither  rancho 
calling  for  other  as  coterminous  boundary. 
The  courses  and  distances  of  meander  line 
of  each  bank  were  given  in  respective  pat- 
ents. Subsequent  to  surveys  course  of  river 
was  subjected  to  several  sudden;  violent, 
and  considerable  changes,  caused  by  fresh- 
ets cutting  away  its  banks  and  changing  its 
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channel.  Plaintiffs,  In  causing:  surveys  to 
be  made  for  purpose  of  establishing:  lines, 
In  an  action  to  quiet  title  resulting  from 
dispute  as  to  proper  location,  did  not  direct 
surveyors  to  relocate  original  banks  of 
stream,  but  directed  them  to  follow  courses 
and  distances  along  meander  lines  of  banks. 
<The  surveyor  established  line  approximat- 
ing meander  Hire  on  one  bank  of  stream 
and  platted  same,  and  for  other  bank  drew 
line  parallel  with  former  at  uniform  dis- 
tance of  seven  chains  therefrom,  allowing 
that  to  be  width  of  river  running  between 
two  ranches;  and  decree  was  made  in  ac- 
cordance with  such  survey.  It  was  held 
on  appeal  that  proper  course  was  first  to 
endeavor  to  relocate  original  banks  of 
stream  as  it  existed  at  time  grants  were 
made;  that  if  these  could  not  be  determined 
it  would  be  proper  to  adopt  courses  and 
distances  given  in  patents  as  establishing 
boundary-lines,  and  that  the  method  adopted 
was  erroneous. — Martin  v.  Cooper,  87  Cal. 
97,  98-101,  26  Pac.  262. 

154.  Same  — -  Most  yield  to  shore-line, 
when  In  conflict. — If  there  Is  conflict  be- 
tween natural  boundary  or  shore-line  and 
line  as  given  by  courses  and  distances,  lat- 
ter must  yield  to  former. — Northern  R.  Co. 
v.  Jordan,  87  Cal.  28,  26,  26  Pac.  278. 

165.  If  one  of  boundaries  of  grant  be  de- 
scribed as  bank  of  river,  and  courses  and 
distances  are  given  as  meander  line  of  bank 
referred  to,  if  bank  can  be  found,  courses 
and  distances  must  yield  to  natural  monu- 
ments.— Martin  v.  Cooper,  87  Cal.  97,  98,  25 
Pac.   262. 

156.  Even  though  meander  line  does  not 
follow  bank  of  river  closely,  but  runs  east- 
erly thereof  at  distances  varying  from  a 
point  to  several  hundred  feet,  and  in  fact 
leaves  about  thirty  acres  between  it  and 
meander  line  of  bank  of  river,  river  and 
not  meander  line  will  constitute  boundary. 
— Hendricks  v.  Feather  River  C.  Co.,  138 
Cal.   428-425,   71   Pac.  496. 

157.  One  of  descriptive  calls  in  mortgage 
was  "north  19  degrees,  SO  minutes,  west  11 
chains  to  mouth  of  creek;  thence  ascending 
said  creek  north  81  degrees,  west  5  chains," 
etc.,  giving  certain  courses  and  distances 
until  arriving  at  certain  point,  and  then 
"crossing  the  creek  to  the  end  of  the  old 
wall  on  the  north  side  of  the  marsh."  If 
courses  and  distances  from  mouth  of  creek 
be  followed  as  true  line,  there  would  be  ex- 
cluded from  mortgage  strip  of  land  between 
this  line  and  the  creek.  Court  held  that 
course  of  creek  must  control  designated 
courses  and  distances,  and  fact  that  sur- 
veyors had  been  employed,  not  as  arbitrators 
to  determine  equitably  where  boundary- 
line  sould  be,  but  for  purpose  of  establish- 
ing line  called  for  by  mortgage,  and  that 
they  had  marked  off  line  designated  by 
courses  and  distances  would  not  estop  par- 
ties employing  such  surveyor  nor  establish 
line  as  an  agreed  line. — Spring  v.  Hewston, 
62  Cal.  442,  444. 


158.  A  call  in  conveyance  "thence  as- 
cending said  creek"  must  prevail  over 
courses  and  distances.  The  creek  is  bound- 
ary of  land  conveyed,  and  courses  and  dis- 
tances, being  only  approximate  estimates 
of  direction  and  length  of  boundary,  must 
yield  to  'actual  line  of  creek.  When  mean- 
dering stream  is  boundary  it  is  impracti- 
cable for  surveyor  to  fix  mounments  In 
channel  of  water,  or  to  define  actual  line 
of  its  windings  and  courses;  and  in  at- 
tempting to  define  its  banks  it  will  be  im- 
possible for  two  surveyors  to  give  courses 
and  lengths  of  its  several  meanders  alike. 
This  construction  is  not  overcome  by  the 
fact  that,  after  "ascending  the  creek"  for 
several  courses,  next  course  is  given  as 
"crossing  the  creek  to  the  end  of  the  old 
wall."  Nor  is  construction  to  be  given  to 
these  calls  qualified  by  subsequent  reference 
in  conveyance  to  former  survey  made  by 
designated  surveyor.  —  Freeman  v.  Belle- 
garde,  108  Cal.  179,  185,  186,  41  Pac.  289. 

150.  Middle  of  designated  monuments— 
Is  boundary-line. — In  the  absence  of  any 
qualifying  term,  designation  in  conveyance 
of  any  physical  object  or  monument  as 
boundary  implies  middle  or  central  point  of 
such  boundary;  as,  for  example,  If  boundary 
be  a  road  or  highway  or  stream,  thread  of 
road  or  stream  will  be  intended;  if  a  rock, 
a  heap  of  stones,  or  a  tree  be  the  boundary, 
the  central  point  of  such  tree  or  rock  or 
heap  of  stones  will  be  Intended.  A  private 
grant  Is  to  be  Interpreted  in  favor  of  gran- 
tee, and  If  grantor  is  owner  of  monument  or 
boundary  designated  in  his  grant,  his  con- 
veyance will  be  held  to  extend  to  middle 
line  or  central  point  of  such  monument  or 
boundary.  This  rule  Is  not  changed  by  rea- 
son of  fact  that  stream  which  is  designated 
as  boundary  is  tidal  stream,  If  grantor  of 
land  is  owner  of  bed  of  such  stream.  .  .  . 
The  title  to  beds  of  tidal  streams  is  or- 
dinarily vested  in  sovereign,  and  In  such 
case  grant  from  sovereign  which  is  bounded 
by  tidal  waters  will  be  construed  to  extend 
only  to  high-water  mark.  A  grant  from 
sovereign  is  to  be  interpreted  in  favor  of 
grantor,  contrary  to  rule  for  interpreting 
grants  between  private  Individuals;  but  If 
sovereign  has  parted  with  title  to  land  be- 
neath stream,  a  grant  of  riparian  tidal  lands 
by  owner  must  receive  same  construction 
as  a  grant  by  him  of  any  other  riparian 
lands.— Freeman  v.  Belle  garde,  108  Cal.  179, 
184.   185,  41  Pac.  289. 

See  pars.  321-884,  this  note. 

160.  Same— Cone    of    mountain    range. — 

Boundary  usually  goes  to  middle  of  natural 
object  named,  except  in  case  of  range  of 
mountains,  when  it  goes  to  the  cone  or 
dividing  line  of  range. — Ornbaum  v.  His 
Creditors,  61  Cal.  465,  459. 

161.  Public  land  surveys— As  to  surveys 
of  public  lands,  see  U.  S.  Rev.  Stats.  §9  2395- 
2413;  6  Fed.  Stats.  Ann.  pp.  363-380  and 
notes. 


162.     Same— Conflict     between    survey    of 
township    and    of    prior    Mexican 
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Where  a  township  of  government  land  lying: 
Immediately  adjoining:  Mexican  grant  was 
surveyed  and  sectionized  long  after  title  to 
r£nch o  was  settled,  and  its  exterior  bound- 
ary finally  located,  if  any  conflict  arises 
between  two  surveys,  the  grant  survey  must 
prevail. — Blackburn  v.  Nelson,  100  Cal.  836, 
337,   34   Pac.   775. 

103.  Same— Fractional   townships   are    to 

be  surveyed  and  sold  with  adjoining  town- 
ships, and  it  is  to  be  observed  that  in  sur- 
vey of  such  fractional  divisions,  lines  must 
run  to  the  watercourse,  where  township  is 
made  fractional  by  watercourse,  and  such 
watercourse  is  by  act  (U.  S.  Stats.)  desig- 
nated as  external  boundary  of  fractional 
township.  No  law,  in  terms,  requires  "mean- 
dering" of  watercourse,  but  acts  of  congress 
require  contents  of  each  subdivision  to  be 
returned  to  and  plat  of  land  surveyed  to  be 
made  by  surveyor-general.  This  makes  nec- 
essary correct  survey  of  meanderings  of 
watercourse  that  is,  the  boundary  of  frac- 
tional subdivisions. — and  line  showing  place 
of  watercourse  and  Its  sinuosities,  courses, 
and  distances  Is  termed  meander  line.  Field- 
books,  therefore,  necessarily  show  a  water- 
course to  be  boundary  of  tract  or  subdi- 
vision, and  plat  should  correspond  with 
fleld-books. — Hendricks  v.  Feather  River  C. 
Co.,  138  Cal.  423,  426,  71  Pac.  496;  Schur- 
meler  v.  St.  Paul  &  Pac.  R.  Co.,  10  Minn.  82. 

104.  Same  —  Government  township  lines 
just  where  the  government  surveyor  lines 
same  out  on  the  face  of  earth.  These  lines 
are  to  be  determined  by  monuments  in  the 
field.  Where  there  is  discrepancy  between 
fleld-notes  and  plat,  latter  being  made  from 
the  former,  and  former  being  better  evi- 
dence as  to  where  line  was  run  in  field, 
plat  must  give  way  to  fleld-notes.  It  Is  at 
all  times  proper  for  land  department  to  cor- 
rect a  government  plat  to  correspond  with 
fleld-notes,  when  such  notes  show  that  the 
plat  delineates  land  where  there  is  no  land, 
according  to  flled-notes.  Plat  as  corrected 
supersedes  original,  and  parties  can  not 
ignore  this  correction  and  base  a  title  upon 
mistake  of  map-maker  years  after  mistake 
has  been  corrected  on  face  of  record. — 
Harrington  v.  Boehmer,  134  Cal.  196,  199, 
66  Pac.  214,  489. 

165.  There  can  be  no  township  upon 
public  lands  of  United  States  except  such 
as  has  been  actually  surveyed  and  marked. 
—Powers  v.  Jackson,  60  Cal.  429,  432* 

100.  Same— Same— Lines  off,  created  by 
survey. — A  section  line  of  United  States 
government  land  is  not  ascertained  by  sur- 
vey, but  Is  created. — Hughes  v.  Wheeler, 
76  Cal.  230,  233,  18  Pac.  386. 

167.  A  stake  put  Into  ground  by  United 
States  surveyor  to  mark  corner  of  section 
of  government  township  becomes  true  cor- 
ner of  the  section  line. — Hughes  v.  Wheeler, 
76  Cal.   230,   233,  18   Pac.  386. 

168.  Even  If  principal  meridian  and  base 
lines  have  been  established,  and  exterior 
lines     of     township     have     been     surveyed. 


neither  sections  nor  subdivisions  can  be 
said  to  have  any  existence  until  township  Is 
subdivided  Into  sections  and  quarter-sec- 
tions by  an  approved  survey.  The  lines  are 
not  ascertained  by  survey,  but  they  are 
created. — Robinson  v.  Forrest,  29  Cal.  317, 
325. 


109.     Same  —  Interior    linen    off 

The  laws  of  United  States  do  not  in  terms 
provide  for  location  of  quarter-section 
stakes  or  for  survey  of  interior  lines  of  sec- 
tions, but  under  instructions  from  general 
land  office,  authorized  by  law,  it  may  be 
done,  and  in  fact  is  most  usually  done:  and 
when  so  done,  such  quarter  sections  and 
interior  lines  are  established  by  law- 
Chapman  v.  Polack,  70  Cal.  487.  494.  11  Pac. 
764;  Hughes  v.  Wheeler,  76  Cal.  230,  233. 
18  Pac.  386. 
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170.  Same     Judicial    notion    off   systenu— 

Courts  take  judicial  notice  of  the  system  of 
United  States  land  surveys,  but  not  of  the 
actual  surveys. — De  Sepulveda  v.  Baugh,  74 
Cal.  468,  473,  16  Pac.  223. 

171.  Failure  to  name,  in  description  of 
land  conveyed,  a  meridian  from  which  town- 
ship and  range  are  numbered  does  not  in- 
validate deed  where  property  Is  described 
as  being  within  county  of  Santa  Cruz.  Court 
can  take  judicial  knowledge  of  fact  that 
meridian  of  Mt.  Diablo  Is  the  only  meridian 
for  townships  and  ranges  of  that  county.— 
Harrlpgton  v.  Goldsmith,  136  CaL  168,  169. 
68  Pac.  594. 

172.  Same— Legal  subdivisions  off  seetlos. 

— The  reference  in  third  section  of  act  of 
congress  of  September  28,  1850,  relating  to 
swamp  and  overflowed  land,  to  "legal  sub- 
divisions" is  to  smallest  legal  subdivision 
made  under  authority  of  congress  in  survey 
of  public  lands.  The  smallest  subdivisions 
under  congressional  system  are  quarter- 
quarter  sections  or  forty-acre  lots,  unless 
fractional  quarter  section  is  subdivided, 
when  subdivisions  may  be  smaller  than  the 
forty-acre  lots,  and  different  in  their  gen- 
eral form. — Robinson  v.  Forrest,  29  Cal. 
317,   323. 

ITS.  Same  —  Lines  cross  non-navigable 
streams,  ordinarily. — Under  ordinary  cir- 
cumstances lines  of  government  survey 
would  extend  across  non-navigable  stream, 
but  where  land  lying  on  opposite  side  in 
Mexican  grant,  having  river  as  its  bound- 
ary, grant  of  such  government  land  will 
extend  to  thread  of  stream.  It  is  not  de- 
termined by  meander  line  along  bank  of 
stream  on  side  where  surveyed  land  lies.— 
Klrby  v.  Potter,  138  Cal.  686-688,  72  Pac.  SIS. 

1T4.  Same— Parol  testimony  lnndmissfble 
to  snow  township  survey  erroneous. — Parol 
testimony  and  private  surveys  can  not  be 
received  to  show  that  a  line  laid  down  upon 
approved  official  plat  of  government  town- 
ship, under  which  and  with  reference  to 
which  parties  to  an  action  purchased,  is 
erroneous;  thus  where  plaintiff  and  de- 
fendant are  respectively  owners  of  the 
southeast  and  northeast  quarters  of  section, 
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east  line  of  which  was  not  run  upon  ground 
at  time  that  government  survey  was  made 
because  of  rough  and  broken  character  of 
land,  and  quarter-section  corner  In  line 
had  not  been  established  by  measurement 
from  ends  of  such  line,  but  had  been  deter- 
mined by  trlangulatlon,  and  where  east 
and  west  line  between  quarter  sections  had 
been  located  upon  ground  with  reference 
*to  this  corner  and  to  certain  natural  monu- 
ments, evidence  of  private  survey  is  not 
admissible  for  purpose  of  showing  that  such 
east  and  west  line  running  from  said  quar- 
ter section  had  not  been  correctly  placed 
half  way  between  north  and  south  lines 
of  section.  By  act  of  government  such  line 
had  been  created  as  dividing  line  between 
quarters  of  section,  and  as  to  persons  who 
had  purchased  and  acquired  vested  rights 
with  reference  to  it.  It  is  to  be  treated 
as  correct,  and  natural  monuments  will  con- 
trol measurement  from  corners  at  ends  of 
east  line. — Chapman  v.  Polack,  70  Cal.  487, 
492,   493,   495,   496,  11  Pac.  764. 

175.  Correctness  of  boundaries  of  public 
lands,  as  shown  by  government  plat  and 
survey  under  which  sales  have  been  made, 
can  not  be  questioned.  Where  plat  shows 
that  lot  is  to  be  bounded  by  river,  margin 
of  river  and  not  meander  lines  run  by 
surveyor  must  control  in  determining  what 
amount  of  land  grantee  takes  under  his 
grant. — Hendricks  v.  Feather  River  Canal 
Co.,  138  Cal.  423,  425.  426,  71  Pac.  496; 
Schurmeier  v.  St.  Paul  &  Pac.  R.  Co.,  10 
Minn.  82. 

1741.  Same— Jle-establlanlnaT  lines  and  cor- 
ners of  section* — In  re-establishing  lines  of 
section  in  government  township  by  resur- 
>.  vey,  where  some  of  monuments  can  be  dis- 
covered, such  monuments  as  are  discovered 
must  be  taken  as  basis,  and  corners  and 
lines  of  quarter  section  must  be  found  by 
means  of  courses  and  distances  called  for  in 
fleld-notes  of  surveyor  by  whom  original 
survey  was  made.  Established  corners  of 
section  involved  should  be  taken  as  basis 
rather  than  corners  of  adjoining  sections 
or  sections  In  an  adjoining  township. — 
O'Hara  v.  O'Brien,  107  Cal.  309.  314,  40  Pac. 
423. 

177.  In  establishing  disputed  corner, 
those  objects  intended  as  witness  corners 
and  referred  to  in  notes  of  original  survey 
as  being  nearest  to  corners  are,  when  sat- 
isfactorily established,  stronger  evidence 
than  objects  more  remote.  —  Reynier  v. 
Elton,  133  Cal.  304,  307,  65  Pac.  743.  See 
Hellman  v.  City  of  Los  Angeles,  125  Cal. 
383,  386,  387,  68  Pac.  10. 

As  to  re-establlanlna*  lost  corners,  see 
note  22  Am.  St.  Rep.  86. 

178.  Same— Same— Coincident*  of  lines  of 
township  and  certain  sections. — In  locating 
southwest  corner  of  section  31  in  govern- 
ment township  such  point  Is  sufficiently 
established  by  showing  location  of  south- 
west corner  of  township,  as  such  section 
is  bounded  on  south  and  west  by  south 
and  west  lines  of  township.    Such  evidence 


is  not  overcome  by  testimony  showing  that 
according  to  field- notes  of  survey  of  section 
made  subsequent  to  survey  of  township 
location  of  corner  would  be  different. — Har- 
kins  v.  Nelson,  63  Cal.  316,  317. 

179.  Same— Same— Division  pro  rata  of 
Interior  lines,  wken  corners  lost. — When  de- 
scription of  land  in  deed  calls  for  legal 
subdivision  of  section  of  surveyed  land, 
quarter-section  corners  being  lost,  and  sec- 
tion exceeds  six  hundred  and  forty  acres 
in  area,  division  lines  of  fractions  of  sec- 
tion are  determined  by  division  pro  rata 
of  lines  of  section  as  they  appear  upon 
ground. — Eshleman  v.  Malter,  101  Cal.  233- 
235,   35   Pac.   860. 

180.  S«me— Same  —  Map  referred  to,  and 
objects  on  it,  are  to  be  regarded  in  re- 
establishing boundary-lines. — Wise  v.  Bur- 
ton, 73  Cal.  166,  171,  14  Pac.  678. 

Aa  to  maps  generally,  see  Part  VII,  this 
note. 

181.  Same — Same— Field-notes  to  be  fol- 
lowed, when.  —  In  retracing  government 
township  survey,  rule  as  to  restoring  lost 
corner  by  putting  it  at  an  equal  distance 
between  two  known  corners  has  no  applica- 
tion, If  line  can  be  retraced  as  it  was  es- 
tablished In  field-notes.  Fleld-notes  should 
be  taken,  and  from  courses  and  distances, 
natural  monuments  or  objects,  and  bearing 
trees,  described  therein,  surveyor  should  en- 
deavor to  fix  line  precisely  as  it  is  called  for 
by  fleld-notes.  He  should  endeavor  to  retrace 
steps  taken  by  other  man  who  made  the 
survey.  If,  by  so  doing,  line  can  be  located, 
it  must  be  done,  and,  when  so  located,  it 
must  control.  It  Is  not  business  of  surveyor 
to  speculate  as  to  whether  one  government 
division  is  short  and  other  long  in  acres. 
He  is  not  authorized  to  correct  what  gov- 
ernment has  done. — County  of  Yolo  v.  Nolan, 
144  Cal.  445,  448,  449,  77  Pac.  1006. 

As  to  fleld-notes  generally,  see  Part  VIII, 
this  note. 

182.  In  case  there  are  two  lines  of  monu- 
ments or  supposed  monuments  so  located 
as  to  render  it  doubtful  which  Is  true  line 
of  government  monuments,  then  other 
things  being  equal,  monuments  or  line  of 
monuments  most  nearly  conforming  to  fleld- 
notes  of  government  surveyor  would  be 
most  likely  to  be,  and  would  be  considered 
to  be,  true  government  corner  or  corners. 
— Hubbard  v.  Dusy,  80  Cal.  281,  284,  22  Pac. 
214. 

183.  Same— Same— Lines  most  certainly 
flxed  to  be  taken  aa  basis. — In  re-establish- 
ing lines  of  survey,  line  which  Is,  relatively 
to  others,  fixed  and  controlling  should  be 
taken  as  basis  from  which  to  measure 
courses  and  distances,  rather  than  another 
line;  but  if  survey  which  is  faulty  in  this 
respect  be  admitted  without  objection,  it  is 
evidence,  though  apparently  not  the  best, 
and  finding  of.  trial  court  In  accordance 
therewith  is  not  without  support. — Peters 
v.  Gracia,  110  Cal.  89.  92.  93.  42  Pac.  455. 

See  pars.  1ST,  188,  this  note. 
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184.  When  there  are  complicated  de- 
scriptions of  the  line  dividing-  two  sections 
or  two  quarter  sections  of  land,  that  de- 
scription must  be  adopted  which  is  most 
stable  and  certain,  and  which  is  more  in 
conformity  with  monuments  established  by 
United  States  government  survey,  and  which 
would  be  least  likely  to  mistake  or  to  be 
affected  by  error. — Hubbard  v.  Dusy,  80 
Cal.  281,  288,  22  Pac.  214. 


could  be  identified,  such  line  must  prevail. 
If  it  could  not,  line  indicated  by  such 
stakes  must  prevail,  unless  it  should  be 
shown  to  have  been  unauthorised. — 
Vaughan  v.  Knowlton,  11*  CaL  151.  153-151, 
44  Pac.  478. 


185.  Same— Same— Location  of  half  see- 
Hon  Mae, — In  an  action  to  quiet  title,  plain- 
tiff claimed  land  bounded  on  north  by  east 
and  west  half-section  line;  and  defendant's 
land,  adjoining  that  of  plaintiff's  on  north, 
was  bounded  on  south  by  same  line.  Dis- 
pute was  as  to  correct  location  of  such 
half-section  line.  Conveyance  to  plaintiff 
described  his  land  as  designated  portion  of 
southwest  quarter  of  section,  while  convey- 
ance to  defendant  described  his  land  as 
certain  designated  portion  of  northwest, 
quarter  of  same  section,  no  description  by 
courses  and  distances  being  given.  Section 
was  interior  section  of  township,  and  not 
fractional  section,  but  the  section  lines, 
measured  from  north  to  south,  were  five 
thousand  three  hundred  and  sixty  and  fifty 
hundredths  feet  in  length,  showing  an  ex- 
cess of  eighty  and  fifty  hundredths  feet. 
Section  was  within  boundaries  of  a  Mex- 
ican grant  and  had  not  been  subdivided  by 
government  survey.  Both  parties  located 
their  land  with  reference  to  the  south  line 
of  section.  Plaintiff  claimed  to  a  point  four 
and  forty-two  hundredths  feet  south  of 
actual  center  of  section,  in  accordance  with 
an  alleged  survey  and  map  referred  to  in 
certain  mesne  conveyances  from  common 
vendor  of  plaintiff  and  defendant  to  him- 
self, such  survey  having  been  made  prior  to 
acquisition  of  land  by  plaintiff  and  defend- 
ant. Defendants  located  their  common 
boundary-line  two  thousand  six  hundred 
and  forty  feet,  one-half  length  of  an  ordi- 
nary section  line,  north  from  the  south 
line,  being  thirty-five  and  eighty-three 
hundredths  feet  south  of  point  contended 
for  by  plaintiff.  Only  witness  examined 
was  civil  engineer  who  had  made  survey  of 
section.  Plat  of  section  made  from  notes  of 
his  survey  was  put  in  evidence  by  plaintiff, 
by  which  half-section  line  was  located  at 
point  claimed  by  plaintiff.  Evidence  of  this 
witness  tended  to  show  that  a  former  sur- 
vey had  actually  been  made  upon  ground, 
and  was  still  marked  by  stakes,  and  that 
half-section  line  had  been  located  as  claimed 
by  plaintiff.  Although  not  conclusive  that 
line  contended  for  by  plaintiff  was  an  au- 
thorized survey,  this  evidence  was  held  to 
sufficiently  substantiate  plaintiff's  claim  to 
make  a  nonsuit  erroneous.  It  was  further 
held  that  if  evidence  was  insufficient  to 
show  that  any  line  had  been  run,  law  would 
fix  line  at  center  of  section,  where  it  should 
have  been;  but  that,  if,  on  new  trial,  it 
could  be  shown  that  line  was  actually  run 
at  a  different  place  from  that  indicated  by 
stakes    found    by    witness,    and    that    place 


186.  Same  —  Same— Locatfaa*  sjmawrrered 
llae. — In  volume  1  of  Revised  Statutes  of 
United  States,  at  page  442,  sections  2398, 
2397,  is  provision  concerning  government 
surveys  to  effect  that  lines  intended  as 
boundaries,  but  which  were  not  actually 
run  and  marked,  must  be  ascertained  by 
running  straight  line  from  established  cor- 
ners to  opposite  corresponding  corners;  but 
where  no  such  opposite  corresponding  cor- 
ners have  been  or  can  be  fixed,  boundary- 
lines  are  required  to  be  ascertained  by 
running  from  established  corners  due  north 
and  south,  or  east  and  west,  as  case  may 
be,  to  the  water-course,  Indian  boundary 
line,  etc. — Kirby  v.  Potter,  188  Cal.  686,  687. 
7)  Pac.  838. 


187.  Same  —  Same  —  Nearest  eataMMei 
coraer  as  basis. — Survey  by  courses  and 
distances  from  nearest  established  corner 
is  least  liable  to  error.  Thus,  in  relocating 
half-section  line  along  east  side  of  section 
4,  a  resurvey  from  northeast  corner  of  sec- 
tion 4,  which  is  on  north  line  of  township, 
and  not  disputed,  is  preferable  to  a  mea- 
surement from  southeast  corner  of  section 
9,  a  distance  of  a  mile  and  one-half  to 
south  of  stakes  in  question. — Gordon  v. 
Booker,  97  Cal.  586,  587,  589,  32  Pac.  593. 

188.  Where  Initial  point  of  survey  of  a 
Mexican  grant  was  described  as  being  sec- 
tion corner  of  sections  5,  6,  31  and  32,  but  no 
monument  could  be  found  upon  ground  to 
locate  such  section  corner,  it  was  held  that 
monuments,  courses,  and  distances  of  other 
points  and  lines  of  survey  are  better  and 
surer  guides  to  initial  point  of  survey  than 
mere  distance  of  that  point  to  southeast 
corner  of  township.  It  appearing  that  con- 
tract for  survey  of  the  rancho  and  of  public 
land  of  that  township  had  been  given  to 
deputy  surveyor  as  one  contract,  and  that 
both  surveys  were  made  at  same  time,  it 
was  held  that  there  was  no  reason  why. 
to  re-establish  such  point,  distant  town- 
ship corner  of  public  survey  should  be 
taken  as  basis  rather  than  nearby  estab- 
lished points  in  survey  of  private  grant.— 
Alviso  v.  Vallestero,  52  Cal.  500,  502. 

189.  Same— -Same— Polats  to  south  set 
preferred  as  basis. — Because  townships  are 
subdivided  by  commencing  at  south  and 
east  side,  points  to  south  are  not  considered 
more  reliable  than  those  on  the  north,  in 
re-establishing  a  survey. — Gordon  v.  Booker. 
97  Cal.  586,  589,  32  Pac.  593. 

190.  Question  of  law  or  fact. — What  are 
boundaries  is  matter  of  law;  but  where 
they  are  located  is  matter  of  fact. — White 
v.  Spreckels,  75  Cal.  610-616,  17  Pac.  715. 

191.  Whether  particular  parcel  of  land  i* 
within  lines  of  survey  is  question  of  fact  to 
he  shown  by  evidence,  but  whether  lines  of 
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survey  which  purport  to  describe  tract  of 
land  in  deed  sufficiently  define  land  to  be 
conveyed  is  to  be  determined  by  court  when 
deed  is  offered  in  evidence. — Los  Angeles  F. 
&  M.  Co.  v.  Thompson,  117  Cal.  594,  602,  49 
Pac.  714. 

192.  Location  of  river  with  reference  to  a 
particular  tract  of  land  is -question  of  fact 
to  be  determined  upon  testimony  of  witness. 
If  land  be  well-defined  inclosure,  it  is  not 
necessary  that  witness  should  have  made  an 
actual  survey  of  its  lines.  Competency  of 
witness,  whether  he  has  or  has  not  made 
survey,  is  matter  for  trial  court  to  deter- 
mine.— Heinlen  v.  Heilbron,  97  Cal.  101,  103, 
104,  31   Pac.  838. 

103.     Relative  value  of  neau  of  location. 

— The  means  of  location  do  not  occupy  an 
Inflexible  position  as  to  their  value  in  de- 
termining: location.  It  sometimes  might 
occur  that  an  inferior  means  might  control 
higher  when  it  was  plain  there  was  mis- 
take; as,  where  tract  of  land  is  represented 
as  lying  on  one  great  stream,  and  artificial 
marks  or  other  circumstances  show  that 
it  lies  upon  another. — Ferris  v.  Coover,  10 
Cal.  689,  629;  Gordon  v.  Booker,  97  Cal.  586, 
588,  32  Pac.  593. 

194.  That  description  should  be  followed 
which  is  most  stable  and  certain. — Vance  v. 
Fore.  24  Cal.  435,  446. 

195.  Where  there  are  conflicting  calls 
those  which,  from  their  nature,  are  less 
liable  to  mistake  must  control  those  which 
are  more  liable  to  mistake. — Walsh  v.  Hill, 
38  Cal.  481,   486. 

As  to  parts  of  description  which  are  moat 
certain,  prevailing,  see  note  SO  Am.  Dec.  735. 

As  to  description  by  words  being  preferred 
to  figures,  see  note  30  Am.  Dec.  742. 

As  to  particular  description  being  pre- 
ferred to  general,  and  when,  see  note  30 
Am.  Dec.  735. 

As  to  relative  vnlne  of  coarsen  and  dis- 
tances, see  note  80  Am.  Dec.  740. 

As  to  relative  value  of  distances,  see  note 
30  Am.  Dec.  741. 

As  to  relative  value  of  quantity,  see  note 
30  Am.  Dec.  741. 

186.     Same— Rules  embraced  In  section  are 

subject  to  qualification  contained  in  first 
clause  that  they  control  only  when  there 
are  no  other  sufficient  circumstances  to  de- 
termine doubtful  construction. — Miller  v. 
Grunsky,  141  Cal.  441,  447,  460,  66  Pac.  868, 
75  Pac.  48. 

107.     Same— Surrounding  circumstances. — 

Supreme  court  has  declared  that  in  con- 
struction of  written  instruments  it  has 
never  derived  much  aid  from  technical  rules 
of  books;  that  only  rule  of  much  value  is 
for  court  to  place  itself  as  nearly  as  pos- 
sible "in  seats  which  were  occupied  by  par- 
ties at  time  instrument  was  executed;  then, 
taking  it  by  its  four  corners,  read  it." — 
Walsh    v.    Hill,    38    Cal.    481,    487;    Miller   v. 


Grunsky,  141  Cal.  441,  458,   66  Pac.  858,  75 
Pac.  48. 

See  pars.  85-90,  this  note. 

198.  In  construction  of  grant  court  will 
take  into  view  attendant  circumstances, 
situation  of  parties,  state  of  country,  and 
thing  granted.  So  if  terms  of  deed  are 
doubtful  as  to  boundaries  (quoting  Hill- 
iard). — Ferris  v.  Coover,  10  Cal.  589,  629. 

199.  In  construing  doutftful  description 
in  grant  court  must  assume  as  nearly  as 
possible  condition  of  contracting  parties, 
and  consider  circumstances  of  transaction 
between  them,  and  then  read  and  interpret 
words  used  in  light  of  these  circumstances. 
— Thompson  v.  Southern  .Cal.  Motor  Road 
Co.,  82  Cal.  497,  501,  23  Pac.  130;  Gruett  v. 
Adams,  66  Cal.  218,  221,  5  Pac.  96. 

290.  Where  terms  of  deed  describing  land 
conveyed  are  uncertain  and  indefinite,  court 
will  ascertain  intention  of  parties,  if  pos- 
sible, by  Interpreting  deed  in  light  of  sur- 
rounding circumstances. — Reed  v.  Sptcer,  27 
Cal.  57,  68;  Piper  v.  True,  36  Cal.  606,  617; 
Irwin  v.  Towne,   42  Cal.  826,  882. 

201.  In  considering  deed,  all  its  parts 
must  be  consulted,  and  it  must  be  read  in 
light  of  surrounding  circumstances,  and  in- 
tention of  parties  arrived  at  in  this  way. 
It  was  so  held  where  deed  conveyed  tract 
of  land  "that  extends  from  east  to  west  865 
varas,  and  from  north  to  south  294  varas, 
situated  to  the  north  of  my  principal  resi- 
dence and  habitation;  which  land  that  I 
cede,  I  sell,  and  convey,  with  right,  title  and 
Interest  claim  or  demand  that  I  have  in  and 
to  all  that  tract  of  land  known  by  the  name 
of  Paso  de  Bertolo  and  San  Rafael/'  Grantee 
fenced  off  tract  865  by  294  varas  in  size, 
which  was  surveyed,  and  grantor  retained 
possession  of  balance  of  ranch  named.  This 
being  their  own  construction  of  terms  of 
deed,  it  was  adopted  by  court  when  subse- 
quent grantee  of  865  by  294  vara  tract 
claimed  whole  ranch  of  grantor. — Pico  v. 
Coleman,  47  Cal.  65,  67.  See  Miller  v. 
Grunsky,  141  Cal.  441,  463,  66  Pac.  858,  75 
Pac.   48. 

202.  Same— Technical  rules  of  construc- 
tion.— Both  older  and  more  recent  cases  all 
maintain  that  in  locating  lands  we  are  to 
resort:  first,  to  natural  boundaries;  second, 
to  artificial  marks;  third,  to  adjacent  bound- 
aries; fourth,  to  courses  and  distances. — 
Ferris  v.  Coover,  10  Cal.  689,  629:  Gordon 
v.  Booker.  97  Cal.  586,  588,  32  Pac.  693: 
Galbraith  v.  Shasta  I.  Co.,  148  Cal.  94,  97,  76 
Pac.  901.  See  Cullacott  v.  Cash  G.  &  S.  M. 
Co.,  8  Colo.  179,  6  Pac.  211;  Bell  v.  Skilli- 
corn,   6  N.  Mex.   399,   28  Pac.  768. 

203.  All  authorities  on  subject  assign 
courses  and  distances  lowest  place  In  scale 
of  evidence,  as  being  least  reliable. — Gal- 
braith v.  Shasta  I.  Co.,  148  Cal.  94,  98,  76 
Pac.  901.  See  Cullacott  v.  Cash  G.  A  S.  M. 
Co.  8  Colo.  179,  6  Pac.  211. 

204.  Remedy  to  correct  errors  In  descrip- 
tion.— Courts  of  equity  have  jurisdiction  to 
correct    errors    in    description    of    property 
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conveyed  so  as  to  make  instrument  con- 
form to  intention  of  parties. — Lestrode  v. 
Barth,  19  Cal.  660,  672;  Irving  v.  Cunning- 
ham, 66  Cal.  15,  16,  4  Pac.  766. 

200.  Same— -Action  to  determine  adverse 
claim. — A  mistake  in  description  of  convey- 
ance can  not  be  corrected  in  action  to  de- 
termine adverse  claim. — Castro  v.  Barry,  79 
Cal.  443,  448,  21  Pac.  946. 

206.  Same — Action  to  quiet  title. — Mis- 
take made  in  failing;  to  insert  course  in 
patent  issued  can  not  be  corrected  In  action 
to  quiet  title. — Brewer  v.  Houston,  58  Cal. 
345,  348. 

207.  Same — Ejectment  and  treapasa. — If 
there  is  any  mistake  in  drawing;  deed  so 
that  boundaries  are  not  fixed  as  intended 
by  parties,  actions  of  ejectment  or  trespass 
resulting;  from  facts  causing;  dispute  a*  to 
boundary-lines  are  not  proper  actions  in 
which  to  reform  or  correct  deed. — Fratt  v. 
Woodward,  32  Cal.  219,  229;  Eva  v.  Mc- 
Mahon,  77  Cal.  467,  472,  19  Pac.  .872. 

Aa  to  correcting;  imperfect  description  In 
wills,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
§  1340  and  note. 

206.  Remedy  to  determine  dlapnted 
boundary. — Courts  of  equity  will  always 
take  cognizance  of  controversies  in  respect 
to  boundaries  of  land  whenever  parties  can 
not  obtain  substantial  relief  in  court  of  law, 
or  where  equitable  circumstances  are 
shown  calling;  for  interference  of  court  of 
equity;  although,  as  rule,  unless  some  stat- 
ute exists  upon  subject,  existence  of  con- 
troverted boundary  is  not  of  itself  alone 
ground  for  relief  in  equity.  Other  circum- 
stances must  be  shown  which  seem  to  re- 
quire interference  of  court.  If  question  af- 
fects large  number  of  persons,  and  by 
proceeding  in  equity  to  determine  contro- 
versy a  multiplicity  of  actions  at  law  will 
be  prevented,  and  it  is  shown  that  bound- 
aries have  become  confused  by  lapse  of 
time,  accident,  or  mistake,  that  is  all  that 
is  required  to  give  court  of  equity  jurisdic- 
tion of  case. — Beatty  v.  Dixon,  56  Cal.  619, 
623. 

209.  The  existence  of  controverted  bound- 
ary by  no  means  constitutes  sufficient 
grounds  /or  relief  in  equity;  in  all  such 
cases  remedies  at  law  are  adequate.  Before 
courts  of  equity  will  interfere  some  equi- 
table ground  must  attach  itself  to  contro- 
versy— such  as  fraud,  or  some  relation  be- 
tween parties  which  makes  it  duty  of  one 
of  them  to  protect  and  preserve  boundaries; 
or  prevention  of  multiplicity  of  BUits;  or 
that  question  affects  large  number  of  per- 
sons, and  boundaries  have  become  con- 
fused by  lapse  of  time,  accident,  or  mistake; 
it  can  rarely  happen  that  action  of  eject- 
ment will  not  afford  adequate  relief  in  such 
cases.— Wetherbee  v.  Dunn,  36  Cal.  249,  253. 
210.  Latent  ambiguity  in  description  in 
mortgage  may  be  determined  in  foreclosure 
suit.— Doe  v.  Vallejo,  29  Cal.  385,  389. 

As  to  equity  Jurisdiction  In  case  of  con- 
fusion of  boundaries,  see  notes  15  Am.  Dec. 
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211.  River  aa  boundary. — Where  river  is 
named  as  boundary,  boundary-line  follows 
meanderings  of  stream. — Hicks  v.  Coleman, 
26  Cal.  122,  142. 

Aa  to  boundary  extending;  to  center  of 
non-navigable  stream,  see  pars.  332-334,  this 
note. 

As  to  meander  lines,  see  pars.  154-158,  this 
note. 

212.  Same — Crossing;  affluent*  of  bound- 
ary stream. — Rule  in  surveying  boundaries 
defined  by  stream  or  other  waters  is  al- 
ways to  follow  stream  or  body  of  water, 
crossing  mouth  of  affluents  or  Inlets  from 
headland  to  headland. — Oakland  v.  Oakland 
Water  Front  Co.  118  Cal.  160,  175,  50  Pac. 
277. 

213.  Same  —  Measurement  of  distance 
along  river.  —  Where  certain  distance  is 
called  for  from  given  point  of  navigable 
stream  to  another  point  on  stream  to  be 
ascertained  by  such  measurement,  measure- 
ment must  be  made  by  its  meanders  and 
not  in  straight  line;  and  same  rule  prevails 
when  distance  is  called  for  upon  traveled 
highway.  A  different  rule  is  sometimes 
adopted  when  stream  is  not  navigable. — 
Hicks  v.  Coleman,  25  Cal.  122,  142:  People 
v.  Henderson,  40  Cal.  29,  32. 

214.  Same— Same— By  opposite  boundary. 

— When  tract  of  land  is  bounded  upon  nav- 
igable stream,  distance  upon  stream  will 
be  ascertained — in  absence  of  other  con- 
trolling facts — by  measuring  in  straight 
line  from  opposite  boundaries. — People  v. 
Henderson,  40  Cal.  29,  82. 

215.  Same— Same— Meander  or  stralnjht 
line,  according-  to  Intention. — Where  loca- 
tion of  land  Is  designated  by  deed  as  be- 
ing certain  distance  along  river  from  given 
point,  meander  line  of  river  will  be  fol- 
lowed or  not,  according  to  apparent  inten- 
tion of  parties  to  the  deed. — -Kimball  v. 
Semple,  25  Cal.  440,  450. 

216.  Same — Quantity  given,  with  river  as 
base. — If  deed  conveys  given  quantity  of 
land,  and  describes  it  as  bounded  on  stream 
on  one  side,  starting  at  given  point  and 
running  along  stream,  without  specifying 
length  of  lines,  required  quantity  of  land 
Is  to  be  located  by  following  meanderings 
of  stream  from  point  named  .until,  reduced 
to  straight  line,  straight  line  will  be  of 
sufficient  length  to  form  square  which  would 
contain  required  quantity;  and  then,  from 
ends  of  this  straight  line,  projecting  lines 
at  right  angles  with  same  to  such  distance 
as  line  drawn  from  one  to  other,  parallel 
with  straight  line,  will  include  required 
quantity  between  it  and  stream. — Hicks  v. 
Coleman,  25  Cal.  122,  142;  Hall  v.  Shotwell, 
66  Cal.  379,  381,  382,  5  Pac.  683. 

217.  Same  —  Same  —  Boundary  opposite 
river,  whether  parallel. — Where  grant  des- 
ignates river  as  one  of  boundaries  of  des- 
ignated quantity  of  land,  courses  not  being 
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given,  and  which  is  such  errant  as  will,  un- 
der construction  of  courts,  be  laid  off  as 
nearly  rectangular  as  possible,  boundary 
parallel  with  that  formed  by  river  may  be 
either  line  parallel  with  meanderlngs  of 
river,  or  parallel  with  general  course  of  such 
river.  In  cases  where  line  opposite  river 
has  been  run  as  straight  line,  there  is  no 
specific  description  of  that  boundary.  De- 
scription generally  gives  starting  point  and 
river  as  first  boundary,  then  says  running 
In  some  designated  direction  for  quantity; 
and  it  Is  held  in  such  cases  that  straight 
line  is  to  be  run  corresponding  with  general 
course  of  river  within  survey  the  designated 
distance,  if  given;  if  not  given,  then  far 
enough  to  constitute  one  side  of  square 
containing  given  quantity;  and  that  side 
lines  are  to  be  drawn  at  right  angles  from 
extremities,  and  then  fourth  line  to  be 
drawn  at  sufficient  distance  from  river  to 
include  required  quantity  between  it  and 
river.  But  where  direction  of  line  opposite 
river  is  given  in  express  terms,  as,  parallel 
with  river,  such  opposite  line  will  be  par- 
allel with  meanderings  of  river. — Hicks  v. 
Coleman,  25  Cal.  122,  143,   144. 

218.  Deed  described  granted  land  as  fol- 
lows: "Said  land  is  part  of  the  ranch o  called 
Rancho  de  los  Cosumnes.  .  .  .  Consisting 
of  one  league  (8  miles)  or  5,000  square  varas 
(yards),  boundaries  of  which  are  as  fol- 
lows: On  north  or  northwest,  Cosumnes 
river;  on  east  or  northeast,  by  line  that 
starts  from  point  on  Cosumnes  river  called 
Paso  Viejo  (Old  Pass),  and  runs  in  line 
directly  crosslag  line  of  river  above  referred 
to;  on  south  or  southeast,  by  line  that  runs 
one  league  or  6,000  varas  parallel  with  Co- 
sumnes river;  on  east  or  southeast,  by  line 
that  runs  one  league  of  5,000  varas  parallel 
with  line  on  east  or  northeast."  This  de- 
scription was  construed  to  mean  that  first 
line  is  to  commence  at  a  point  of  river  called 
Paso  Viejo,  and  is  to  follow  meanders  of 
river  until  a  point  in  river  is  reached  one 
league  distant,  when  reduced  to  straight 
line,  from  point  beginning,  and  straight  line 
between  these  two  points  will  form  proper 
basis  of  laying  of  other  lines.  Second  line 
starts  from  point  of  river  called  Paso  Viejo, 
and  runs  in  line  directly  crossing  line  of 
river.  This  line  should  run  at  right  angles 
with  line  last  referred  to,  being  line  of 
general  course  of  river  within  survey. 
Fourth  line  is  to  run  one  league  or  5,000 
varas  parallel  with  last-mentioned  line: 
and  third  line  is  to  run  one  league,  or  5,000 
varas,  parallel  with  Cosumnes  river.  Plain 
construction  of  call  for  third  line  is  that  it 
is  to  run  parallel  with  river  in  all  its  mean- 
derings and  not  parallel  with  general 
course.  This  is  obvious  Import  of  term 
"parallel  with  Cosumnes  river." — Hicks  v. 
Coleman,  25  Cal.  122,  143. 

21  J>.     Same— River  as  base  line  of  angle. 

— It  is  obviously  impracticable  to  run  line 
at  right  angles  to  tortuous  stream,  except 
by  first  establishing  straight  line  as  base  for 
right  angle;  and   this  can  only  be  done  by 


ascertaining  and  reducing  to  straight  line 
either  general  course  of  stream  from  its 
source  to  its  mouth,  or  that  portion  of 
stream  which  shall  appear  to  have  been 
within  contemplation  of  parties  at  time  of 
execution  of  deed.  Where  course  was  called 
for,  to  run  at  right  angles  to  San  Rafael 
creek,  which  was  referred  to  as  "running 
from  San  Rafael  to  the  bay  of  San  Fran- 
cisco," and  evidence  showed  that  there  was 
creek  flowing  from  hills  down  to  San  Rafael, 
and  from  latter  place  on  to  bay,  but  that  at 
time  of  execution  of  instrument  only  portion 
below  town  was  generally  called  and  known 
as  San  Rafael  creek,  and  portion  above 
town  was  not  generally  known  or  called 
by  same  name  (and  was  in  fact  running 
stream  during  only  portion  of  the  year),  It 
was  held  that  base  for  right  angle  was 
straight  line  running  from  head  of  stream 
at  San  Rafael  to  its  mouth. — Irwin  v. 
Towne,  42  Cal.  326,  383. 

220.  Road  division— Petition  for  forma- 
tion of— Defects  In  description  of  bound- 
nrles. — A  petition  for  the  formation  of  a 
road  division  is  vitally  defective  where  the 
description  of  the  boundaries  of  the  pro- 
posed division,  by  courses  and  distances,  is 
followed  by  the  statement  that  the  bound- 
aries are  more  particularly  shown  on  a  map, 
and  the  map  deviates  materially  in  many 
important  particulars  from  the  description 
by  courses  and  distances,  in  view  of  the 
provisions  of  the  above  section. — Anaheim 
Sugar  Co.  v.  Orange  County,  181  Cal.  212, 
222/  188  Pac.  819,  applying  the  doctrine  in 
Vance  v.  Fore,  24  Cal.  435. 

II.     FALSE   DESCRIPTION   REJECTED- 
SUBDIVISION  I. 

221.  Addition  of  particulars  which  are 
Indefinite,    unknown,    or    false. — If    one    of 

two  descriptions  recited  in  deed  sufficiently 
identifies  property  conveyed,  and  other  de- 
scription is  in  fact  false,  latter  must  be 
rejected. — Reed  v.  Spicer,  27  Cal.  67,  63; 
Wade  v.  Deroy,  60  Cal.  876,  383;  Irving,  v. 
Cunningham,  66  Cal.  15,  16,  4  Pac.  766. 

222.  Where  land  is  described  by  number 
or  by  name,  and  also  by  metes  and  bounds, 
and  grantor  owns  lands  answering  to  one, 
and  not  to  other,  description  which  applies 
to  land  which  he  owned  will  be  adopted  as 
true  one,  and  other  discarded  as  false. — 
Piper  v.  True,  86  Cal.  606,  619. 

223.  Where  there  are  two  descriptions  of 
property  or  estate  granted,  one  of  which  is 
certain,  definite,  and  free  from  ambiguity, 
that  shall  prevail  over  another  description 
less  certain  and  definite,  or  which  is  in 
any  degree  ambiguous. — Castro  v.  Tennent, 
44  Cal.  253,  258. 

224.  Where,  in  case  of  deed  voluntarily 
executed  by  owner  of  land,  it  appears  by 
applying  instrument  to  its  subject-matter, 
description  is  true  in  part,  but  not  true  in 
every  part,  so  much  of  description  as  is 
false  will  be  rejected,  and  instrument  will 
take  effect  if  sufficient  description  remains 
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to  ascertain  Its  application.  Fals  ademon- 
stratio  non  nocet  cum  de  corpore  constat. 
In  such  case,  evidence  if  res  gestae  will  be 
received  for  purpose  of  ascertaining  inten- 
tion of  parties,  and  giving-  it  complete  ef- 
fect and  operation. — Bosworth  v.  Danzien, 
26  Cal.  296.  298,  299. 

225.  The  owner  of  Mexican  sobrante 
grant,  conveying  interest  therein,  described 
it  as  follows:  "One  undivided  half  part  of 
all  that  certain  tract  or  parcel  of  land  sit- 
uate, lying,  and  being  in  the  county  of 
Contra  Costa  in  state  of  California,  known 
as  Rancho  'Canada  del  Hambre  y  las  Bolsas,' 
being  tract  of  land  upon  which  town  of 
Martinez  is  situated,  and  same  confirmed  to 
said  Teodora  Soto  by  decree  of  district 
court  of  United  States  for  northern  district 
of  California,  and  surveyed  by  order  of 
surveyor-general  of  United  States  for  Cali- 
fornia, by  A.  W.  von  Schmidt,  deputy  sur- 
veyor, in  March,  1860,  and  approved  by  said 
surveyor;  said  tract,  according  to  said 
survey,  containing  thirteen  thousand  three 
hundred  twelve  and  seventy  hundredths 
(13,812.70)  acres  of  land,  saving  and  ex- 
cepting therefrom  piece  of  land  now  occu- 
pied and  inclosed  by  parties  of  first  part, 
and  also  adobe  house  built  by  them  now 
occupied  by  one  Lathrop,  and  convenient 
lot  of  land  adjacent  to  said  adobe  house, 
and  upon  which  same  stands,  whole,  how- 
ever, including  said  tract,  now  occupied  and 
inclosed  as  aforesaid,  or  so  much  thereof  as 
may  be  necessary  not  to  exceed  area  of 
twenty-five,  acres  of  land."  In  action  which 
turned  upon  construction  of  this  description, 
evidence  showed  that  the  von  Schmidt  sur- 
vey was  never  approved,  and  that  subse- 
quent survey  was  thereafter  approved  by 
proper  government  officials;  that  neither 
town  of  Martinez  nor  reservation  of  twenty- 
five  acres  were  situated  upoti  land  as  de- 
termined by  final  survey.  And  it  was  held 
that  such  calls  in  description  must  be  re- 
jected, and  that  calls  for  Rancho  "Canada 
del  Hambre  y  las  Bolsas,"  and  "land  con- 
firmed by  district  court  of  United  States." 
which  sufficiently  designated  land  held  by 
owner  of  grant,  must  be  taken  as  true  de- 
scription.—Piper   v.    True,    36    Cal.    606.    619, 

620. 

See  pars.  293,  294,  this  note. 

As   to  rejection  of  false  description*,  see 

notes  30  Am.  Dec.  36;  40  Am.  Dec.  109. 

226.  Same — Call  for  line  of  government 
grant,  as  axed  by  preliminary  survey,  re- 
jected,   where    final    survey    ia    different. — 

Plaintiff  and  defendant  claimed  tracts  of 
swamp-land  under  patents  from  state,  each 
claiming  west  13.50  chains  of  sections  30 
and  31  as  being  included  in  their  patents. 
Plaintiff's  patent,  among  other  calls,  con- 
tained one  call,  starting  from  southeast 
comer  of  southwest  quarter  of  southwest 
quarter  of  section  31,  "thence  west  6.50 
chains  to  Orestlmba  ranch."  If  boundary  of 
ranch  were  6.50  chains  west  from  corner 
noted  it  could  exclude  13.50  chains  in  dis- 
pute from  plaintiffs  patent.  Plaintiff  offered 


to  prove  by  United  States  township  map 
that  east  line  of  ranch  was  coincident  with 
west  line  of  sections  30  and  81.  This  map 
had  not  been  officially  approved  until  after 
plaintiff  had  filed  his  application  for  pur- 
chase of  land,  and  survey  and  plat  In  con- 
nection therewith  had  been  made  by  county 
surveyor.  It  appeared  that  former  survey 
of  Orestlmba  ranch  had  been  made  which 
located  eastern  boundary  6.50  chains  west 
of  corner  above  noted,  and  that  surveys 
made  by  county  surveyor  followed  those 
of  this  former  survey  of  ranch  at  this  point. 
Plaintiff  claimed  that  the  call  to  the  Ores- 
tlmba ranch  carried  his  land  west  to  true 
boundary  of  ranch  as  finally  determined 
by  United  States  at  west  line  of  section, 
but  it  was  held  by  court  that  United  States 
township  plat  could  not  be  considered  in 
construing  description  in  state  patent,  as 
state  officials  had  not  prepared  their  de- 
scription with  reference  to  such  map,  but 
had,  on  contrary,  prepared  it  in  accordance 
with  survey  of  county  surveyor;  and,  fur- 
ther, that  parties  at  time  acted  with  refer- 
ence to  supposed  boundary  of  the  ranch  6.50 
chains  west  of  corner  noted  and  not  with 
reference  to  true  boundary  as  subsequently 
located  at  section  line;  further,  that  evi- 
dence offered  in  connection  with  township 
plat  did  not  show  that  the  Orestlmba  ranch, 
wherever  located,  was  marked  by  any  in- 
closure  or  visible  monument  whatever.  For 
these  reasons,  call  to  boundary  of  the  ranch 
could  not  be  considered  as  call  to  known 
monument  which  would  control  courses  and 
distances  contained  in  description. — Millet 
v.  Orunsky,  141  Cal.  441,  443-451,  66  Pac. 
858,   75   Pac.   48. 

227.  Same— -Call    for    quantity    rejeetei 
when  la  conflict  with  definite  boundaries.— 

Plaintiff  recovered  judgment  in  ejectment 
against  defendant  for  recovery  of  posses- 
sion of  land  "bounded  on  north  by  the  north 
boundary  of  south  one-half  of  northeast  one 
quarter  of  section  32,  township  44  north, 
range  8  west  M.  D.  M.,  on  east  by  east 
boundary  thereof,  and  on  south  and  west 
by  the  fence  of  defendant,  containing  about 
10.62  acres."  Upon  issuance  of  writ  of  pos- 
session, defendant  removed  his  fence  so  as 
to  relinquish  possession  of  10.62  acres,  but 
did  not  place  fence  on  north  boundary-line 
of  said  land,  but  some  5  or  6  chains  south 
thereof,  thus  again  assuming  possession 
of  portion  of  land  which  had  been  adjudged 
to  belong  to  plaintiff,  claiming  that  under 
judgment  he  was  only  to  relinquish  10.62 
acres.  But  court  construed  judgment  to 
mean  that  plaintiff  was  owner  and  entitled 
to  possession  of  south  one-half  of  northeast 
quarter  of  section  32,  and  that  the  words 
"about  10.62  acres"  should  be  rejected  as 
surplusage,  and  cited  subdivisions  1  and  2 
of  above  section  as  authority. — Dutra  v. 
Pereira,  135  Cal.  320,  321,  6?  Pac.  281. 
See  pars.  232-234.  this  note.  * 

228.  Same— Conflict  between  government 
survey  and  stakes  of  placer  miner's  loca- 
tion of  quarter  section— -Former  controls.-* 
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Where  placer  mining-  claim  is  located  upon 
land  surveyed  by  government  of  United 
States,  and  notice  of  location  Is  of  quarter 
section  of  such  surveyed  land,  corners  es- 
tablished by  United  States  survey  are  monu- 
ments which  will  control  in  location  of 
boundaries  In  preference  to  stakes  placed 
upon  ground  by  locators  In  attempt  to  lo- 
cate such  boundaries.  Where  mistake  is 
made  by  locators  in  placing  such  stakes 
"whereby  they  exclude  portion  bf  land  that 
is  included  in  their  notice,  any  subsequent 
locator  of  such  portion  erroneously  excluded 
Is  bound  by  notice  of  true  boundaries  as 
fixed  in  notice  of  location. — Kern  Oil  Co.  v. 
Crawford,  148  Cal.  298,  300-304,  3  L.  R.  A. 
(N.  S.)  998,  76  Pac.  1111.  See  White  v. 
Lee,  78  Cal.  693,  696,  21  Pac.  363. 

229.     Same— Courses    rejected,    If   errone- 
ous, and   description   otherwise   complete. — 

If  description  is  perfect  without  consider- 
ing courses  given,  and  it  is  apparent  that 
courses  are  erroneous,  they  will  be  re- 
jected as  surplusage.  Thus,  in  decree  of 
distribution,  land  distributed  was  described 
by  stating-  that  it  is  known  as  the  Redding; 
tract,  containing;  88.21  acres,  situated,  etc., 
"being  whole  of  Redding  ranch/'  and  de- 
scribing it  by  courses  and  distances,  and 
further  describing  it  as  being  "property 
conveyed  to  Oscar  J.  Shafter  by  John  M. 
and  Rose  Redding  by  deed  dated  May  1, 
1869,  recorded  in  Alameda  county,  records 
book  41,  pages  192-194."  Errors  la  courses 
and  distances  given  in  decree  were  appar- 
ent on  their  face  when  applied  to  land  for 
reason  that  they  did  not  answer  calls  in 
deed  referred  to  as  following  boundaries  of 
adjoining  owners  and  of  county  road,  and 
were  rejected  as  surplusage. — Bates  v. 
Howard,  105  Cal.  173,  181,  183,  184,  38  Pac. 
716. 

380.  Same— False  calls  may  be  rejected 
and  a  line  supplied  by  latendment  la  de- 
■crlptloa  of  boaadarles  of  municipal  corpo- 
ration* or  Irrigation  district.  Thus,  call  for 
two  hundred  feet  to  certain  stake  may  be 
rejected  and  one  for  two  thousand  feet 
supplied;  one  for  five  hundred  and  forty 
feet  rejected  and  one  for  Ave  thousand  four 
hundred  feet  supplied,  if  necessary  to  close 
description,  and  there  are  calls  for  monu- 
ments which  will  control  such  calls  for  dis- 
tance.— Central  Irr.  Dist.  v.  De  Lappe,  79 
Cal.  351,  866,  366.  21  Pac.  825. 

2S1.  Same— False  description  In  tax-deed 
or  ansessmeat-roll  snay  be  rejected  as  sur- 
plusage, but  not  for  reason  that  is  is  nec- 
essary that  it  should  be  so  dealt  with  in 
order  that  intention  of  parties  may  be  ful- 
filled, as  in  case  of  voluntary  deed,  as  tax 
proceedings  are  in  invitum  and  landowner 
Intends  nothing.  It  does  not  follow,  how- 
ever, that  false  call  occurring  In  assess- 
ment-roll is  to  be  retained  to  entire  over- 
throw of  tax-title,  because  it  can  not  be 
rejected  for  particular  reason  stated.  True 
test  to  which  every  false  call  occurring  in 
course  of  tax  proceedings  is  to  be  -sub- 
jected is  this:    Has  it  probably   had  effect 


to  mislead  owner  in  relation  to  land  as- 
sessed, advertised,  and  sold?  Where  it  is 
apparent  that  such  call  is  not  only  false, 
but  absurd,  and  that  it  is  not  calculated  to 
mislead  landowner,  it  may  be  rejected. — 
Bosworth  v.  Danzien.  26  Cal.  296,  299,  800;^ 
Central  Irr.  Dist.  v.  De  Lappe,  79  Cal.  361,* 
366,  21  Pac.  825. 


Same— Effect  should  be  aiven,  If 
practicable*  to  every  part  of  the  descrip- 
tion, still,  if  some  part  is  inapplicable  or 
untrue,  and  enough  remains  to  show  what 
was  intended,  deed  must  be  upheld.  The 
false  or  mistaken  part  should  be  rejected, 
and  when  that  happens  to  be  mere  state- 
ment of  quantity,  it  will  be  done  without 
least  hesitation. — Stanley  v.  Green,  12  Cal. 
148,  165. 

233.  Courts  will  give  effect  to  every  part 
of  description  of  premises  in  deed  or  grant 
If  it  is  possible  consistently  with  rules  of 
law;  but  if  this  can  not  be  done,  they  re- 
ject that  which  is  repugnant  to  general 
intent  of  Instrument. — More  v.  Masslnl,  37 
Cal.  432,  486. 

234.  In  all  cases  of  conflicting  descrip- 
tions, object  of  court  is  to  ascertain  in- 
tention of  parties,  and  entire  description 
contained  in  instrument  should  be  restored 
to  for  purpose  of  ascertaining  intention. 
Courts  will  give  effect  to  every  part  of 
description,  if  possible,  and  if  this  can 
not  be  done,  they  reject  that  which  is 
repugnant  to  general  intent  of  instrument. 
— Serrano  v.  Raw  son,  47  Cal.  52,  55;  Miller 
v.  Grunsky,  141  Cal.  441,  453,  66  Pac.  858, 
76  Pac.  48. 


Same— Inapplicable  terms  of  descrip- 
tion rejected. — Where,  in  action  to  deter- 
mine aderse  claim  to  land,  point  involved 
Is  whether  certain  piece  of  land  Is  within 
terms  of  deed,  and  it  Is  found,  upon  apply- 
ing descriptive  terms  of  deed  to  land  that 
some  of  them  apply  to  land,  and  others  do 
not,  then  if  those  which  do  apply  describe 
land  with  sufficient  certainty,  the  land  has 
passed,  for  those  which  do  not  apply  may 
be  rejected  as  false. — Reamer  v.  Nesmith. 
34  Cal.  624,  627,  628. 

286.  Same  —  Indefinite  description  re- 
jected.— Eastern  boundary  of  Sutter  grant 
was  desiganted  as  "the  margins  of  Feather 
river."  This  boundary  being  indefinite  it 
was  held  that  so  far  as  such  boundary  was 
inconsistent  with  other  calls  of  grant  and 
map,  which  were  more  definite  and  fixed, 
it  must  yield. — Ferris  v.  Coover,  10  Cal.  689, 
624. 

237.  Land  was  described  in  lease  as 
follows:  "Land  lying  along  American  fork, 
bounded  by  said  fork,  and  running  down  to 
land  owned  by  Mark  Stewart,  thence  east- 
erly and  northeasterly  along  a  slough  to 
north  of  A  street,  and  following  bank  of 
said  slough  around  where  high  land  slopes 
to  said  American  river,"  etc.  It  was  held  that 
true  construction  fixes  boundary  on  slough 
and  words  "around  where  high  land  slopes," 
if  they  have  any  meaning  at  all,  can  only 
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be  applied  to  bank  or  high  land  adjoining 
slough. — De  Rutte  v.  Muldrow,  16  Cal.  505, 
614. 


i.  Sane  —  Insertion  of  wrong  legal 
auadlvlnlon  of  goveriiiMt  sect loa  in  de- 
scription of  property  contained  in  mining 
location  notice  may  be  rejected  where  re- 
maining description  sufficiently  identifies 
land. — Duryea  v.  Boucher,  67  Cal.  141,  142, 
7  Pac.  421. 

239.  Fact  that  each  of  deeds  under  which 
adverse  parties  to  action  involving  bound- 
ary-line claim  their  respective  lands,  de- 
scribes land  conveyed  as  being  part  of 
southeast  quarter,  instead  of  the  southwest 
quarter  of  a  quarter  section  named,  is  not 
controlling  if  land  really  intended  to  be 
conveyed  can  be  identified  by  monuments 
actually  fixed  upon  ground.  In  such  case 
mistake  as  to  the  forty-acre  subdivision  in 
which  it  is  situated  may  be  rejected  as 
falsa  demonstratia. — Helm  v.  Wilson,  76 
Cal.   476,   484,   18   Pac.    604. 

240.  Where  description  in  declaration  of 
homestead  designates  land  by  given  name, 
by  which  it  is  well  known,  and  also  as  lot 
of  one  hundred  and  sixty  acres  "on  which  I 
now  reside  with  my  family"  in  certain 
named  county,  and  then  follows  attempted 
description  by  legal  subdivisions  which, 
after  land  had  been  surveyed  by  United 
States  government,  was  found  to  be  incor- 
rect, such  erroneous  description  by  legal 
subdivisions  may  be  disregarded. — Estate  of 
Geary,  146  Cal.  105,  108,  79  Pac.  855. 

241.  Same  —  Location  In  larger  tract, 
when  erroneous,  rejected. — In  action  to  re- 
cover possession  of  land,  description  was: 
'"That  certain  tract  of  land  bounded  on 
northerly  side  by  boundary-line  between 
Rancho  la  Merced  and  Rancho  de  Felipe 
Lugo  and  on  westerly  side  by  road  leading 
from  old  Mission  San  Gabriel  to  Temple 
schoolhouse,  and  on  easterly  side  by  San 
Gabriel  river,  and  on  southerly  side  by  land 
heretofore  occupied  and  used  by  one  E. 
Bestwick,  .*  .  .  same  being  located  in 
northwest  corner  of  said  Rancho  la  Mer- 
ced." Boundaries  were  correctly  given,  but 
designation  of  land  as  being  in  northwest 
corner  of  rancho  was  erroneous.  It  was 
held  that  as  three  sides  of  tract  were  cer- 
tain and  visibly  marked,  while  the  fourth 
was  a  surveyed  line  of  two  patented  grants, 
description  was  certain  and  that  mistake 
as  to  part  of  grant  it  was  in  could  be  re- 
jected as  falsa  demonstratia.  Description 
was  sufficient  for  purpose  of  lis  pendens  and 
would  also  be  sufficient  in  deed. — McLean 
v.  Baldwin.  136  Cal.  565,  567.  69  Pac.  259. 

242.  Same  —  "Pre-emption  claim,"  de- 
scription  as,   rejected   when   erroneous. — In 

decree  of  distribution,  land  distributed  was 
described  as  "seventy-two  acres  of  land, 
situated  at  Mission  Dolores,  to  which  de- 
ceased held  pre-emption  right,"  but  at 
time  that  it  was  in  possession  of  deceased, 
pre-emption  laws  had  not  been  extended 
over  California,  and,  therefore,  there  could 
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have  been  no  pre-emption  claim  to  the 
land,  in  legal  sense;  but  term  "pre-emp- 
tion" was  merely  false  designation  of  pos- 
sessory right,  which  possessory  right,  ac 
that  time,  under  laws  of  California  was 
recognized  as  property.  Such  false  desig- 
nation could  not  prejudice  other  particulars 
of  description,  and  if  land  could  be  identi- 
fied by  latter  in  connection  with  extrinsic 
evidence  it  would  be  sufficient. — Wheeler 
v.  Bolton,  68  Cal.  83,  86,  87,  4  Pac  981. 

243.     Same — Particular  description.  If  as- 
certain,    yields     to     general     description.— 

When    general    description    is    certain   and 
particular     description     uncertain,     former 
prevails. — Martin  v.  Lloyd,  94  Cal.  195,  202. 
29  Pac  491. 
See  pars.  137-189,  this  note. 


of   reiteration,  and  not   reatriction. — Where 

land  conveyed  by  deed  is  described  both 
by  name  and  by  particular  description,  and 
two  are  conflicting,  and  it  appears  that  de- 
scription by  metes  and  bounds  was  not  used 
in  sense  of  restriction  but  in  sense  of  reit- 
eration or  affirmation,  latter.  In  so  far  as 
It  is  erroneous  or  defective,  must  be  re- 
jected as  false.  Thus  where  language  of 
description  is  "all  the  undivided  two-thirds 
of  all  lands  known  by  name  of  Rancho  de 
San  Vincente,  situate  in  the  county  of  Los 
Angeles  in  state  of  California,  the  lands  in 
said  rancho  being  known  and  described  as 
follows,"  a  description  by  metes  and  bounds 
being  given,  such  language  indicates  that 
dominant  idea  in  mind  of  grantor  when 
deed  was  made  was  of  Rancho  de  San  Vin- 
cente as  whole,  and  not  of  particular  lines 
or  marks  by.  which  It  might  be  described. 
— Haley  v.  Amestoy,  44  CaL   132.   138. 

245.  Where  there  is  general  descriptire 
call  in  deed  which  is  followed  by  descrip- 
tion by  metes  and  bounds,  and  latter  ap- 
pears to  have  been  used  not  in  sense  of 
restriction,  but  in  sense  of  reiteration  and 
affirmation,  if  there  is  conflict  between  such 
description  the  description  by  metes  and 
bounds  will  be  rejected  if  other  portion  be 
definite. — Aguirre  v.  Alexander,  58  Cal. 
21,  36. 

III.    MONUMENTS  PARAMOUNT  TO  MEAS- 
UREMENTS— SUBDIVISION    2. 

As  to  monuments  controlling  other  call* 

see  notes  30  Am.  Dec.  787;  22  Am.  St.  Ren. 
34;   30  Am.  St.   Rep.   453;  brief,  44  L.  R.  A. 

814;  brief,  59  L  R.  A.  557. 

As  to  distinction  between  natnral  and 
artificial  monuments,  see  brief  65  L  H  A. 
900. 

As  to  order  of  preference 
menta,  see  note  30  Am.  Dec.  T88. 


As   to  rule  that   monuments   control,  set 
being  Inflexible,  see  note  30  Am.  Dec.  740. 

2M6.     Ambiguous     call     for     monument— 
Meaaurementn  considered  In  determining*— 

Distances   and   quantity   must   yield  to  na- 
tural monuments,  but   they  are  entitled  to 
0  ' 
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some  weight  in  setting  at  intention  of 
parties,  especially  where  they  more  nearly 
harmonise  with  one  theory  than  the  other. 
Where  description  contains  ambiguity  in 
referring  to  natural  object,  there  being 
two  natural  objects  of  same  order,  either 
one  of  which  might  have  been  intended,  one 
which  more  completely  harmonizes  every 
course  and  distance  with  calls  of  descrip- 
tion must  be  preferred  to  the  other  object. 
— Doe  v.  Vallejo,  29  Cal.  386,  391. 

247.  Language  of  deed  describing  north- 
ern boundary  of  land  conveyed  thereby  was: 
MA  line  drawn  from  a  point  200  varas 
south  of  a  house  occupied  by  squatter 
named  Espejo,  and  passing  to  point  at 
small  creek  (un  arroyito),  about  200 
varas  south  of  the  house  now  occupied 
by  the  said  Don  Domingo  (grantor  In  the 
deed),  with  his  family,  and  then  north- 
easterly," etc.  There  was  no  dispute  be- 
tween parties  as  to  location  of  point 
200  varas  south  of  house  occupied  by 
Bspejo,  nor  any  conflict  in  evidence  about 
fact  that  there  were,  at  time  of  execution 
of  deed  in  question,  and  still  are,  to  south 
of  house  occupied  by  grantor,  two  creeks, 
each  of  which  had  a  name,  and  both  of 
which  appear  to  have  been  well  known 
(one  called  Schoolhouse  creek,  being  more 
than  600  varas,  and  the  other  called  Alta 
creek,  being  more  than  1800  varas  to  south 
of  that  house).  There  was  evidence  which 
strongly  preponderated  In  favor  of  the 
proposition  that  there  was  at  time  of  execu- 
tion of  deed  a  small  arroyo  about  200  varas 
to  the  south  of  the  house  of  Peralta,  traces 
of  which  still  remained  at  time  of  trial. 
Many  of  witnesses  spoke  of  this  arroyo  as 
a  creek,  some  as  a  wet  weather  run,  others 
as  a  sag.  and  others  as  a  gulch  or  gully  In 
which  water  ran  in  wet  weather,  and  in 
which  It  stood  in  places  in  dry  weather. 
Other  witnesses  testified  that  there  was 
no  creek  south  of  Peralta's  house  nearer 
than  that  spoken  of  as  Schoolhouse  creek. 
It  was  held  that,  grantor  being  familiar 
with  ground  when  he  said  line  should  go  to 
the  "point  at  a  small  creek  about  200 
varas  south  of  house  occupied  by  himself 
and  his  family,"  could  not  have  meant  that 
line  should  go  to  a  creek  which  is  known 
by  name  and  which  was  situated  more  than 
600  varas  to  south  of  his  house;  that  exist- 
ence of  a  creek  600  varas  to  south  of  house 
could  not  control  description  by  courses  and 
distances  where  testimony  showed  that  at 
time  of  making  of  deed  there  was  a  small 
arroyo  at  distance  called  for  by  description 
in  deed. — Irving  v.  Cunningham,  58  Cal. 
306,  309. 

Conflict     between     monuments     and 
—Considered  as  conflict  In  evidence* 

-Evidence  of  defendant,  in  action  to 
quiet  title,  based  on  courses  and  distances, 
being  of  lower  order  than  evidence  of 
plaintiff  based  on  discovery  of  stake  mark- 
ing section  corner  in  question,  can  not.  be- 
cause of  its  greater  uncertainty,  be  said 
to  raise  material  conflict  with  higher  order 


of  proof,  unless  it  demonstrates  reason- 
able probability  that  corner  as  found  upon 
ground  is  not  corner  established  by  gov- 
ernment.-— Gordon  v.  Booker,  97  Cal.  586, 
689,  32  Pac.  593. 

248.  Connies  and  distances  controlled  by- 
visible  local  objects* — General  rule  in  con- 
struction of  grants  and  deeds  of  convey- 
ance containing  description  of  premises, 
part  of,  which  is  repugnant  to  or  inconsis- 
tent with  other  is  that  visible  local  objects 
or  monuments  mentioned  in  conveyance 
will  control  both  courses  and  distances. — 
More  v.  Massini,  37  Cal.  432,  436;  Beaudry 
v.  Doyle,  68  Cal.  105,  109,  8  Pac.  694;  Cas- 
tro v.  Barry,  79  Cal.  443,  448,  21  Pac.  946; 
Stoel  v.  Beecher,  94  Cal.  1,  4,  29  Pac.  327; 
Heck  man  v.  Sweet,  99  Cal.  303,  308,  33  Pac. 
1099;  Stinchfleld  v.  Gillls,  107  Cal.  84,  91,  40 
Pac.  98. 

250.  When  deed  of  land  describes  sub- 
ject-matter by  monuments  clearly  identi- 
fied, such  as  river,  spring,  stream,  moun- 
tain, marked  tree,  or  other  natural  object, 
and  courses  and  distances  and  quantity  are 
likewise  inserted,  which  disagree  with 
monuments,  description  by  monuments 
shall,  in  general,  prevail;  for  it  is  more 
likely  that  person  purchasing  or  selling 
land  should  make  mistakes  In  respect  to 
course,  distance,  and  quantity  than  in  re- 
gard to  visible  objects,  which  latter,  from 
being  mentioned  in  deed,  are  presumed 
to  have  been  examined  at  time.  This  rule 
applies  to  all  objects  visible,  fixed,  and 
clearly  ascertained,  such  as  lands  of  other 
individuals  or  their  corners,  clearings,  and 
stakes,  posts,  stones,  or  roads.  So  lines, 
corners,  and  stations  actually  run  and 
marked  will  prevail  over  courses  and  dis- 
tances.— Colton  v.  Seavey,  22  Cal.  496,  503; 
Powers  v.  Jackson,  50  Cal.  429.  433.  See 
Kimball  v.  McKee,  149  Cal.  486,  86  Pac.  1089. 

251.  Where  water-courses,  mountains,  or 
other  natural  objects  are  called  for  in  pat- 
ents It  has  been  said  that  distances  must 
be  lengthened  or  -  shortened,  and  courses 
varied  so  as  to  conform  to  these  objects, 
because  mistakes  in  distances  and  courses 
are  more  probable  and  more  frequent  than 
mistakes  as  to  trees,  rivers,  mountains,  and 
other  objects  capable  of  being  clearly  and 
accurately  fixed. — People  v.  City,  etc.,  San 
Francisco,  75  Cal.  388,  406,  17  Pac.  522. 

252.  Monuments  are  more  certain  and 
less  liable  to  mistake  than  course  and  dis- 
tance and,  therefore,  monuments,  as  more 
certain,  prevail  over  course  and  distance 
partaking  more  or  less  of  uncertainty. — 
Adair  v.  White,  85  Cal.  313,  816,  318.  24 
Pac.  663. 

253.  Where  there  are  conflicting  descrip- 
tions, ordinarily  that  one  must  be  adopted 
which  is  most  certain  and  stable  and  least 

*  liable  to  be  mistaken  or  affected  by  'error. 
Upon  this  principle,  it  is  rule  that  monu- 
mental lines  or  points  control  such  as  are 
described  by  courses  and  distances  only. 
These   rules  are  adopted   because   they   are 
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most  likely  to  lead  to  the  discovery  of  true      inal  corner  when  found.    In  action  to  quiet 


intent  of  parties. — Piercey  v.  Crandall,  34 
Cal/  334,  340,  341.  See  Vance  v.  Fore,  24 
Cal.  436,  438,  445,  446;  Franklin  v.  Dorland, 
28  Cal.  176,  178,  170. 

264.  Reason  why  monuments,  as  general 
thing,  in  determination  of  boundaries,  con- 
trol courses  and  distances  is,  that  they  are 
less  liable  to  mistakes.  Grants  or  con- 
veyances generally  are  to  be  interpreted  in 
like  manner  as  written  contracts,  and 
should  be  so  Interpreted  as  to  give  effect 
to  mutual  intention  of  parties  at  time  of 
contract  or  conveyance.  Parties  to  convey- 
ance are  supposed  to  be  on  land  or  ac- 
quainted with  land  conveyed  and  to  have 
noticed  permanent  objects  constituting 
boundary  referred  to  in  description  of  prop- 
erty conveyed  (Van  Dyke,  J.). — Miller  v. 
Grunsky,  141  Cal.  441,  452,  45?,  66  Pac.  858, 
75  Pac.  48. 

266.  Natural  and  permanent  boundary- 
lines  should  prevail  over  description  by 
metes  and  bounds. — Wade  v.  Deray,  50  Cal. 
376,  382;  People  v.  San  Francisco,  75  Cal. 
388,  408,   17  Pac.  622. 

256.  Line  as  shown  by  monuments  and 
as  platted  by  city  authorities  and  as  ac- 
quiesced in  for  many  years  can  not  be  over- 
turned by  measurements  alone. — Kaiser  v. 
Dalto,  140  Cal.  167,  172,  78  Pac.  828. 

257.  Where  the  call  for  course  is  "thence 
in  southeasterly  direction  forty  (40)  chains 
more  or  less,"  and  no  monument  is  given 
at  termination  of  this  call,  if  there  is  no 
other  call  to  aid  it,  line  would  be  run  due 
southeast  forty  chains.  But  if  such  course 
will  not  close  with  other  courses  called  for 
in  description  which  have  exact  course  and 
distance  and  fixed  physical  call,  such  first 
course  must  vary  so  as  to  harmonize  with 
other  more  definite  calls. — Moss  v.  Shear.  30 
Cal.   467,  479,  480. 

258.  Where  boundary-lines  are  described 
as  commencing  with  post  marked  "P.  R. 
No.  3,"  then  west  84  chains,  20  links  to  post 
marked  "P.  R.  No.  4";  thence  south  265 
chains,  87  links  to  corner  of  sections  31,  32, 
5  and  6,  and  there  is  no  dispute  either  as 
to  location  of  "P.  R.  No.  3"  or  termination 
of  west  line  of  tract  at  point  where  the  four 
sections  corner,  but  post  marked  "P.  R. 
No.  4"  is  destroyed,  proper  method  of  re- 
locating such  post  by  course  and  distance 
is  by  running  west  from  "P.  R.  No.  3"  84 
chains  and  20  links,  thus  following  foot- 
steps of  surveyor,  rather  than  taking  re- 
verse course  and  run  north  line  from  com- 
mon section  corner.  If  west  line  of  rancho 
can  not  run  due  south  without  shortening 
north  line,  then  as  between  two  lines  course 
of  west  line  must  give  way,  for  it  runs  to 
monument,  and  monument  is  controlling. — 
Blackburn  v.  N«lson,  100  Cal.  336,  338,  34 
Pac.   77*. 

269.  Evidence  based  upon  courses  and 
distances  from  other  known  points  is  ad- 
missible to  fix  corner,  where  no  corner  is 
found,  but  never  to  change  location  of  orig- 


title  to  certain  lota,  dispute  was  as  to 
correct  location  of  east  and  west  half-sec- 
tion line  of  section  4  of  government  town- 
ship, plaintiff's  land  lying  to  the  north 
and  defendant's  to  south  of  such  line. 
Correct  location  depended  upon  relocating 
half-section  corner  on  east  line  of  section. 
A  surveyor  called  as  witness,  testified  that 
in  making  survey  of  land,  he  found  a  stage 
which  he  believed  to  be  half -section  corner. 
Five  other  witnesses,  at  least  three  of  them 
being  professional  surveyors,  testified  that 
corner  from  which  such  survey  was  made 
was  a  "charcoal"  or  "government"  corner; 
there  was  no  evidence  tending  to  show  that 
a  stake  or  corner  had  ever  been  seen  at 
different  place  in  that  vicinity.  It  was 
held  that  this  testimony  was  prima  facie 
sufficient  to  establish  it  as  government 
corner  and  to  justify  finding  to  that  effect. 
Location  of  stake  having  thus  been  deter- 
mined, it  was  error  for  trial  court  to  base 
its  findings  on  survey  and  measurement 
from  southeast  corner  of  section  9  at  dis- 
tance of  mile  and  one- half  south  of  stake 
in  question.  For,  assuming  that  south- 
east corner  of  section  9  was  definitely 
established,  survey  from  that  point  could 
be  taken  but  for  one  purpose,  viz.,  to  show 
that  half  section  in  question  was  not  in 
fact  government  corner.  It  could  not  be 
used  to  show  that  government  surveyor 
was  in  error  in  placing  it  there.  Marks 
on  ground  constitute  survey,  and  courses 
and  distances  are  only  evidence  of  survey. 
— Gordon  v.  Booker,  97  Cal.  686-588,  32 
Pac.  693. 


As  to  moBnHenti  or  aataral  objects  con- 
trolling coarse*  in  description  of  conn  ties, 

see  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  §  3904. 

2».  Same  —  Applicable  to  decree  cos- 
Arming  Mexican  grant. — Where  land  is  de- 
scribed in  deed  by  permanent  objects  as 
its  boundaries  and  also  by  courses  and 
distances,  with  mention  of  quantity,  de- 
scription by  courses,  distances,  and  quan- 
tity must  yield  to  boundaries  if  they  do 
not  agree.  This  rule  applies  to  descrip- 
tion in  decree  confirming  Mexican  grant. 
-De  Arguello  v.   Greer,  26  Cal.   615,   631. 

261.  Same — Applicable  to  United  States 
patents. — Rule  that  monuments  control 
courses  and  distances  is  applicable  to  con- 
struction of  description  in  United  States 
patent. — Galbraith  v.  Shasta  Irr.  Co..  143 
Cal.  94,  95,  76  Pac.  901. 
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Same — Designation  of  latltno>,  al- 
though it  appear  in  words  of  grant  and  on, 
map  accompanying  grant,  must  yield  to 
well-known  natural  monuments  with  ref- 
erence to  which  line  is  also  located  on  map. 
—Ferris  v.  Coover,  10  Cal.  589.  624;  Corn- 
wall v.  Culver,  16  Cal.  423,  427. 

268.  Same  —  Distance. — If  mining  claim 
be  described  in  the  patent  so  that  it  may  be 
located  with  reference  to  natural  monu- 
ments, error  in  tying  line,  connecting  It 
with  section  corner  in  government  survey, 
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which  la  erroneous  as  to  length  will  be  dis- 
regarded.— Oalbralth  v.  Shasta  Iron  Co.,  143 
Cal.  94.  95,  97,  76  Pac.  901. 


264.  Same —- Field-notes  can  not  over- 
come ^monuments. — When  evidence  as  to 
location  of  monuments  placed  upon  ground 
in  making  of  government  survey  of  town- 
ship is  certain,  such  evidence  can  not  be 
overcome  by  any  field-notes  of  original 
survey  taken  at  time  said  monuments  were 
found  to  have  been  erected,  nor  by  field- 
notes  or  courses  or  distances  of  any  subse- 
quent survey. — Hubbard  v.  Dusy,  80  Cal. 
281.  288,  22  Pac.  214. 

265*  Same— Parallel  line,  call  for,  yields 
to  call  for  monuments. — Where  line  is  de- 
scribed as  running  between  two  fixed  points 
and  as  parallel  with  certain  other  line,  if 
such  descriptions  are  at  variance,  descrip- 
tion calling  for  fixed  points  will  control. — 
Thomason  v.  Cuneo,  119  Cal.  25,  26,  50  Pac. 
846. 

26ft.  Same  —  Partition  survey. — Although 
in  decree  of  partition,  object  sought  is  to  set 
apart  certain  fixed  and  definite  quantity 
which  can  be  arrived  at  only  by  measure- 
ment, which  Involves  necessity  of  accurate 
surveys,  this  fact  does  not  create  necessity 
for  reversing  rule,  and  making  monuments 
yield  to  surveys.  Original  decree  in  action 
of  partition  established  partition  line  be- 
tween parties  by  calling  for  fence,  loca- 
tion of  which  was  also  attempted  to  be  de- 
scribed by  courses  and  distances.  Some 
portion  of  fence  having  disappeared,  or 
been  removed,  trial  court  heard  testimony 
to  ascertain  its  true  location,  which  testi- 
mony was  conflicting.  Court  determined 
line  from  conflicting  evidence  as  to  loca- 
tion of  fence,  rather  than  from  evidence 
as  to  courses  and  distances.  This  decision 
was  sustained  on  appeal. — Mills  v.  Lux,  45 
Cal.   278-275. 

267.  game  Quantity  of  land  expressed 
In  acre*  is  mere  description,  and  does  not 
control  more  certain  description  by  bound- 
aries, and  must  yield  to  boundaries  where 
they  do  not  agree. — Baldwin  v.  Temple,  101 
Cal.  896,  402,  35  Pac.  1008.  See  Winans  v. 
Cheney,  65  Cal.  667,  569. 

268.  Pulgas  grant  in  San  Mateo  county, 
which  is  described  as  "tract  known  under 
name  of  Las  Pulgas,  boundaries  of  which 
are,  on  south  creek  of  San  Francisquito,  on 
north  that  of  San  Mateo,  on  east  by  estu- 
aries, and  on  west  by  Canada  de  Raimundo," 
and  in  description  of  which  is  contained 
further  statement:  "Tract  of  which  men- 
tion is  made  is  of  four  leagues  of  latitude 
and  one  of  longitude,"  is  grant  by  bound- 
aries and  not  by  quantity. — McGarvey  v. 
Little.  15  Cal.  27,  30;  De  Arguello  v.  Oreer, 
26  Cal.  615,  631. 

269.  When  piece  of  land  is  conveyed  by 
metes  and  bounds,  or  by  any  other  certain 
description,  all  included  within  those 
bounds,  or  that  description,  will  pass, 
whether  it  be  more  or  less  than  quantity 
stated  in  deed.    And  when 'quantity  is  men- 
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tioned  in  addition  to  description  of  bound- 
aries or  other  certain  designation  of  land, 
without  express  covenant  that  it  contains 
that  quantity,  whole  is  considered  as  mere 
description.  The  quantity  being  least  cer- 
tain part  of  description,  must  yield  to 
boundaries  or  number,  if  they  do  not  agree. 
— Stanley  v.  Green,  12  Cal.  148,  164. 

270w  Courses  prevail  where  no  monu- 
ments called  for* — Where  no  monuments, 
natural  or  artificial,  are  called  for  in  de- 
scription or  by  field-notes  of  survey  can 
be  found,  courses  and  distances  called  for 
must  prevail. — O'Hara  v.  O'Brien,  107  Cal. 
309,  315,  40  Pac.  423.  See  Moss  v.  Shear,  80 
Cal.  467,  479. 

271.  Destroyed    monuments— In    general. 

— In  the  determination  of  a  boundary  line, 
a  monument  of  course  can  be  of  no  avail 
unless  identified,  and  if  destroyed,  its  posi- 
tion must  be  accurately  located.  If  not 
identified  or  located  definitely,  it  must  give 
way  to  the  "certain  definite  and  ascer- 
tained particulars"  as  provided  in  above 
section.— Lillis  v.  Urrutia,  9  Cal.  App.  567, 
562,  99  Pac.  992. 

As  to  lost  monument,  see  pars.  31-33,  this 
note. 

272.  Reference  in  field-notes  to  "miner's 
cabin  20-40  linke  south"  is  too  indefinite  and 
uncertain  to  be  made  the  basis  for  a  finding, 
especially  where  it  has  long  since  disap- 
peared and  its  location  and  identification 
are  a  matter  of  grave  doubt  and  conjec- 
ture.—Lillis  v.  Urrutia,  9  Cal.  App.  557, 
562,    99    Pac.    992. 

27S.     Exceptions    to    general    rule. — Rule 
that   call   for   monument    will    control    con- 
flicting calls  for  distance,  etc.,  is  not  abso- 
lute and  in  flexible  rule.    It  has  always  been 
subject    to    qualifications    of   various   kinds, 
and  books  are  full  of  cases  in  which  calls 
for  visible  monuments  have   been   made  to 
yield   to   other   calls   in   order   to   carry   out 
true   intention   of  parties  to  conveyance  of 
land.     Our   statute   has   adopted   rule    with 
all  Its  exceptions  and  qualifications.     It  is 
true  that  among  other  rules  prescribed  by 
above  section  of  code  it  is  provided  in  sub- 
division   2    that    when    permanent,    visible, 
or    ascertained    boundaries    or    monuments 
are  inconsistent  with  measurements,  either 
of  lines,  angles,  or  surveys,   boundaries  or 
monuments   are   paramount;    but   this,    like 
every    other   rule    embraced    in    the   section 
is  subject  to  qualification  contained  in  first 
clause   that    they   control   only   when    there 
are    no    other    sufficient    circumstances    to 
determine   doubtful  construction,   and   it   Is 
further  subject  to  rule   prescribed   by  sub- 
division 6  that  map  referred  to  in  deed  and 
with  reference  to  which  parties  acted,  con- 
trols   other    parts. — Miller    v.'  Grunsky,    141 
Cal.  441,  450,  66  Pac.  858,  75  Pac.  48. 

274.  Rule  that  monuments  control 
courses  and  distances  it  not  inflexible;  it 
ceases  with  the  reason  for  it,  as  when  the 
monuments  referred  to  are  not  known  and 
visible    objects    on    the    ground. — Miller    v. 
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Grunsky,   141   Cal.   441.   452,   66   Pac.    858,   75 
Pac.  48. 

275.  It  is  general  rule  that  call  in  grant 
or  patent  for  permanent  monument,  natural 
or  artificial,  controls  conflicting  call  for 
courses  and  distances,  and  exceptions  to 
this  rule  are  those  which  arise  only  when, 
upon  face  of  grant  or  patent,  it  can  be  seen 
that  call  for  monument  Is  clearly  false  or 
mistaken  (dis.  op.  Henshaw,  J.).— Miller  v. 
Grunsky,  141  Cal.  441,  456.  66  Pac.  858,  75 
Pac.  48. 

2T6.  Same— -Conrses  prevail  where  noan- 
ments  lost-— Where  location  of  point  ia 
designated  both  by  monument  and  by 
course  and  distance,  and  monument  has  dis- 
appeared and  there  Is  no  evidence  as  to  its 
former  location,  course  and  distance  are 
necessarily  controlling.  Case  is  then  pre- 
sented as  though  no  monument  was  re- 
ferred to  in  description. — Blackburn  v.  Nel- 
son, 100  Cal.  336,  338,  34  Pac.  775. 

277.  Evidence  based  on  courses  and  dis- 
tances from  other  known  points  is  admis- 
sible to  fix  corner,  where  no  corner  Is 
found,  but  never  to  change  location  of  orig- 
inal corner  when  found.— Gordon  v.  Booker, 
37  Cal.  586,  688,  32  Pac.  598. 

2T8.     Same Moivneitt  called  for  merer 

la  place.— It  is  general  rule  that  in  cases 
of  disputed  boundaries,  courses  and  dis- 
tances and  quantities  must  give  way  to 
monuments,  but  before  rule  can  be  ap- 
plied there  must  not  only  be  monuments 
which  are  stationary,  but  place  where  al- 
leged monuments  were  at  time  conveyance 
was  made  must  be  satisfactorily  located; 
thus  where  monument  called  for  by  deed 
was  the  northerly  line  of  Channel  street  in 
city  and  county  of  San  Francisco,  but  at 
time  of  execution  of  deed  that  line  was  un- 
known quantity,  for  reason  that  land  in 
controversy  and  place  where  Channel  street 
is  claimed  to  be  and  all  country  round- 
about was  wide  waste  of  water,  and  there 
was  no  designation  of  street  on  surface  of 
earth,  such  line  will  not  control  courses 
running  designated  distances  from  adjoin- 
ing street  whose  lines  are  established.— 
Payne  v.  English,  79  Cal.  540,  546,  21  Pac. 
952. 

270.  Same— Where  call  for  monuments 
results  In  confusion. — Natural  monuments 
are  all  controlling,  and  river,  as  monument, 
if  it  is  plainly  apparent  from  map  that  it 
was  so  intended,  will  force  other  descrip- 
tions to  give  way;  but  where  it  is  not  dear 
that  such  is  intention,  and  it  is  apparent 
that  inextricable  confusion  would  result 
were  it  attempted  to  locate  land  from  na- 
tural monuments  appearing  upon  map,  no 
resort  is  left  but  to  hold  distances  given  as 
controlling.  Especially  where,  taking  dis- 
tances given,  acreage  of  body  of  land  com- 
prises acreage  called  for  in  deed. — Hostet- 
ter  v.  Los  Angeles  T.  R.  Co.,  108  Cal.  38,  43. 
44,  41   Pac.   330. 

280.     Initial    point    and    succeeding    calls, 
conflict   between.— If   starting   call   is   fixed 


certain,  and  notorious,  and  there  is  conflict 
between  it  and  other  calls,  latter  must  gen- 
erally give*  way  to  former;  but  rule  does 
not  go  to  extent  of  declaring  that  all  other 
calls,  although  agreeing  among  themselves, 
shall  be  set  aside  solely  because  they  do 
not  agree  with  first.  As  general  proposition 
it  is  undoubtedly  true  that  mistakes  are 
less  likely  to  occur  in  relation  to  starting- 
point  than  in  respect  to  succeeding  calls, 
but  this  proposition  can  not  be  accepted  as 
universally  true.  It  undoubtedly  ap- 
plies with  full  force  where  starting-point 
is  fixed,  certain,  and  notorious,  as  in  case 
of  well-defined  monument,  and  succeeding 
calls  are  courses  and  distances,  or  even 
monuments  which  are  conflicting-  or  ill 
defined;  but  where  succeeding  calls  are  as 
readily  ascertained  and  as  little  liable  to 
mistake,  they  are  considered  to  be  of  equal 
veracity  with  first,  and  where  they  all  con- 
flict with  first  and  agree  with  each  other, 
their  united  testimony  must  control.  Thtis 
where  initial  point  is  expressed  as  being 
low-water  mark,  and  other  calls  of  instru- 
ment are  definite  and  agree  amongst  them- 
selves and  show  that  initial  point  must  have 
been  high-water  mark,  instrument  will  be 
so  construed. — Walsh  v.  Hill.  38  CaL  481, 
485,  486. 

281.  Whether  initial  point  of  survey 
made  in  laying  out  town  would  be  of 
greater  or  less  importance  than  other  ascer- 
tained points  in  survey  would  depend  on 
circumstances,  their  proximity,  and  relation 
to  point  to  be  located.  If  It  be  determined 
that  this  survey  is  inaccurate,  value  of 
measurements  from  initial  point,  or  any 
other,  as  evidence,  is  materially  impaired. 
If  object  be  to  determine  line  of  street 
measurements  on  that  street,  under  such 
circumstances,  would  naturally  be  of  more 
value  than  elsewhere,  .and  if  they,  or  places 
where  they  were,  can  not  be  located,  it 
would  be  important  to  ascertain  boundaries 
of  street  as  actually  opened  and  used;  and 
if  such  location  has  been  generally  acqui- 
esced in  by  public,  by  lot  owners,  and  mu- 
nicipality, in  absence  of  more  certain  evi- 
dence, it  will  be  conclusive. — Orena  v.  Santa 
Barbara,  91  Cal.  621,  627,  628.  28  Pac.  268. 

282.  Same— Intermediate  monuments.— If 
number  of  points  in  line  are  mentioned  and 
are  described  with  same  certainty  as  initial 
point,  position  of  line  at  any  given  point 
may  be  determined  by  drawing  line  through 
those  points  which  are  near  portion  in  con- 
troversy. It  is  unnecessary  to  survey  from 
initial  point. — People  v.  Klumpke,  41  Cal 
263,  276. 

288.  Same— Same— Will  mot  always  con- 
trol.— While  an  arroyo  is  fixed  and  visible 
monument,  still  it  will  not  be  entirely  con- 
trolling when  it  is  at  intermediate  point, 
and  not  at  end  of  line.  Thus  where  an 
arroyo  was  noted  as  being  2  chains  and  15 
links  south  of  station  25,  and  that  station 
was  also  designated  as  intersecting  line  of 
preliminary  survey  of  Mexican  grant  which 
was  well  known  and  established,  latter  will 
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control,  if  thereby  long  narrow  gore  will 
not  be  left  between  two  tracts  of  land, 
which  It  would  evidently  not  be  intention 
of  grantor  to  leave  between  two  separate 
tracts,  and  which  would  be  left  by  regard- 
ing arroyo  as  controlling. — Mendenhall  v. 
Paris,  84  Cal.  193,  196,  28  Pac.  1095. 

284.     M  on  amenta     prevail — In     general.— • 

The  law  is  well  settled  that  monuments 
when  established  must  prevail  over  courses 
and  distances  where  there  is  any  conflict, 
as  the  former  are  more  stable  and  certain 
and  are  less  liable  to  be  mistaken. — Lillis  v. 
Urrutia,  9  Cal.  App.  557,  559,  99  Pac.  992. 


Same— Control  coarse*  and  dis- 
tances.— Under  the  provisions  of  subdivi- 
sion 2  of  the  above  section  monuments  upon 
the  ground  .control  courses  and  distances  in 
a  deed. — Howard  v.  Cunningham,  36  Cal. 
App.  229,  171  Pac.  976. 

286).  Same—Need  not  nave  been  seen  by 
parties. — Monuments  referred  to  In  deed 
will  control  both  courses  and  distances, 
given  in  deed,  if  there  is  any  conflict,  and 
it  is  not  material  that  monuments  should 
have  been  seen  by  parties  to  deed. — Ander- 
son v.  Richardson,  92  CaL  623,  625,  28  Pac. 
679. 


287.  Same  Not  called  for  in  deed  Are 
not  to  bo  considered* — Deed  to  land  de- 
scribed as  lot  No.  1  in  designated  tract  as 
same  is  shown  by  plat  recorded  in  record- 
er's office,  which  plat  contains  marginal 
note  describing  tract  as  commencing  at  gov- 
ernment section  corner  and  following  cer- 
tain courses  and  distances  and  returning 
to  such  corner,  must  be  construed  with 
reference  to  such  initial  point  as  located  by 
United  States  survey  thereof.  As  such 
deed  contains  no  references  to  any  stakes 
placed  upon  ground  by  private  parties  in 
platting  such  ground.  It  can-  not  be  con- 
trolled thereby.— Powers  v.  Jackson,  50  CaL 
429,  432,  438. 


288.     Same— Qnallflentlon     or     rale. — The 

rule  that  fixed  monuments  shall  control 
courses  and  distances  only  prevails  when 
the  boundaries  are  fixed  and  known  and 
monuments  exist  and  where  the  boundaries 
are  not  fixed  and  known  and  the  location 
of  the  monuments  themselves  is  uncertain 
or  left  in  doubt  by  the  evidence  then 
courses  and  distances  are  shown  by  field- 
notes  and  maps  as  shown  by  the  original 
survey  will  be  considered  In  fixing  the 
boundaries. — Pauly  v.  Broadnax,  157  Cal. 
386,  396.  108  Pac.  271. 


Natural  object*— Prevail  over  meas- 
urements.— Natural  objects  referred  to  as 
bounds  in  the  description  of  a  survey  pre- 
vail over  the  measurement  of  lines  and  an- 
gles.— Curtis  v.  Upton,  175  Cal.  322,  165  Pac. 
935. 

290.  Visible  monoments— Boundary-line 
of  another  tract  is  clearly  monument. 
Where  that  boundary-line  is  certain,  it  is 
monument  of  highest  dignity. — Miller  v. 
Grunsky,   141   Cal.   441,   456,   66   Pac.   858,   75 


Pac.    48    (dls.    op.    Henshaw,   J.).     See   Mc- 
Keon  v.  Millard,  47  CaL  581,  583. 

291.  In  case  of  dispute  as  to  boundary- 
line  between  two  adjoining  Mexican  grants 
where  survey  of  grant  last  made  desig- 
nates portion  of  boundary  as  following 
boundary-line  of  former  grant,  and  is  based 
upon  it,  and  field-notes  call  for  line  follow- 
ing courses  and  distances  which  corre- 
spond with  courses  and  distances  of  such 
boundary-line  as  given  in  former  grant, 
and  were  evidently  inserted  in  such  latter 
survey,  either  by  adopting  them  from  field- 
notes  of  former  survey  or  by  retracing  line 
of  former  survey,  and  at  time  of  trial  stakes 
placed  to  locate  stations  on  line  can  not 
be  found,  natural  monuments  called  for  in 
survey  of  former  grant  will  control  courses 
and  distances  called  for  in  survey  of  latter 
grant. — Wise  v.  Burton,  78  Cal.  166,  171,  14 
Pac.   678. 

292.  For  purpose  of  locating  Mexican 
grant,  grant  and  accompanying  map  of 
adjoining  lands  described  as  bounded  by 
grant  in  question  are  admissible  evidence. — 
Cornwall  v.  Culver,  16  Cal.  423,  428. 

203.  Same — Same— Trne  or  anppoaed 
boundary* — When  boundary  Is  called  for,  it 
means  true  boundary  of  tract,  where  bound- 
ary-line is  only  call;  but  where  there  are 
conflicting  calls,  or  references  to  survey, 
or  map,  or  to  line  marked  by  fence  or  other 
visible  monument  corresponding  to  what 
parties  supposed  to  be  true  boundary,  it 
must  be  construed  to  mean  supposed  bound- 
ary—Miller v.  Grunsky,  141  Cal.  441,  451, 
66  Pac.  858,  76  Pac.  48. 

See  pars.  117,  134-186,  225,  226,  this  note. 

294.  Where  one  of  courses  of  boundary 
was  described  in  deed  as  commencing  at 
southeast  corner  of  Mexican  grant,  at  point 
in  Azusa  river,  "thence  westerly  along  the 
Old  Road  forming  southern  boundary  of 
said  rancho,  to  point  distant  from  said 
river  Azusa  by  an  air  line  one  third  of 
distance  of  southern  boundary  of  said 
rancho,"  such  line  was  construed  as  termi- 
nating at  point  in  southern  boundary  of 
rancho,  distant  from  said  southeastern  cor- 
ner one  third  of  length  of  said  southern 
boundary  of  rancho  as  afterwards  estab- 
lished by  patent,  both  said  southern  bound- 
ary and  course  described  in  deed  as  run- 
ning along  said  boundary  being  run  in  air 
lines. — Maxey  v.  Thurman,  50  Cal.  821,  325. 

296.  Same  Discovery  abaft  on  mining 
claim. — In  construing  description  of  mining 
ground,  discovery  shaft,  and  lode  itself, 
when  given  name  by  which  it  becomes 
known,  may  be  considered  as  visible  monu- 
ments.— Galbraith  v.  Shasta  I.  Co.,  143  Cal. 
94,  98,  76  Pac.  901. 

2841.  Same— House. — Where  boundary  In 
dispute  Is  surveyed  line  running  in  given 
direction  from  established  point,  intersect- 
ing section  line  at  designated  distance  from 
section  corner  and  continuing  to  station 
where  stake  is  placed  and  at  time  of  trial 
said  section  corner  and  stake  at  station  can 
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not  be  located,  but  Held -notes  show  that 
at  given  distance  from  starting  point  line 
passed  "about  20  chains  east  of  the  Santa 
Lucia  House/'  such  house  will  constitute 
monument  which  will  control  course  of  line, 
and  latter  will  be  run  to  point  20  chains 
east  of  house,  word  "about"  being  disre- 
garded as  surplusage. — Wise  v.  Burton,  73 
Cal.  166,  170-172,  14  Pac.  678.  See  Northern 
R.  Co.  v.  Jordan,  87  Cal.  23,  28,  26  Pac.  273. 


Same— Mank  may  be  so  sharply  de- 
fined where  it  meets  upland  as  to  accurately 
mark  boundary. — Brumagim  v.  Bradshaw,  89 
Cal.    24,    48. 


Same— Mountain  or  range  of  moun- 
tains is  definite  boundary  of  land.  It  is  as 
much  so  as  tree,  a  rock,  or  stream  one  half 
mile  wide  in  which  boundary  would  go  ad 
medium  fllum  aquae.  The  boundary  usually 
goes  to  middle  of  natural  object  named, 
except  in  case  of  range  of  mountains,  when 
it  goes  to  cone  or  dividing  line  of  range. — 
Ornbaum  v.  His  Creditors,  61  Cal.  455,  459. 

299.  In  construing  early  Spanish  and 
Mexican  grants  same  importance  will  not  be 
given  to  mountains  and  streams  in  deter- 
mining boundaries  as  would  be  given  if 
grant  were  issued  at  more  recent  period 
because  in  those  early  times  relative  posi- 
tions of  mountains  and  streams  were  im- 
perfectly understood,  much  of  state  being 
unexplored  region. — Ferris  v.  Coover,  10  Cal. 
589,    629. 

300.  Same  Road  or  street* — Premises  de- 
manded by  plaintiff  in  ejectment  suit  as 
being  part  of  Mexican  grant  owned  by  him 
were  included  within  decree  of  confirmation, 
within  final  official  survey  as  made  on 
ground,  and  within  plat  of  survey,  Incor- 
porated into  and  made  part  of  patent.  On 
margin  of  plat  was  table  of  courses  and 
distances  purporting  to  define  boundaries 
as  exhibited  on  plat.  Trial  court  found 
that  if  these  courses  and  distances  should 
be  followed  they  would  not  correspond 
with  visible  monuments  shown  on  plat  and 
actually  found  on  ground,  and  were  so 
irreconcilably  in  conflict  with  them  that 
one  or  other  must,  in  great  measure,  be 
disregarded,  and  adopted  courses  and  dis- 
tances called  for,  and  disregarded  monu- 
ments as  only  feasible  method  of  giving 
effect  to  locative  calls  of  patent.  One  of 
monuments  designated  by  grant,  act  of 
juridical  possession,  final  survey  on  ground, 
decree  of  confirmation  and  plat  embodied 
in  patent  as  southeastern  boundary  of  ranch 
was  well-known  road.  This  was  disre- 
garded by  court.  By  taking  this  road  as 
established  boundary,  and  transposing  calls 
for  courses  and  distances,  and  supplying 
omitted  line,  table  of  courses  and  distances 
could  be  made  to  correspond  with  road  and 
other  monuments  designated  on  map,  and 
it  was  held  by  supreme  court  that  calls  for 
courses  and  distances  must  thus  be  recon- 
ciled with  road  which  was  controlling  mon- 
ument of  description. — Serrano  v.  Rawson, 
47  Cal.  52,  55,  56. 
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301.  Where  description  gives  course  as 
running  at  right  angles  with  preceding 
course  and  parallel  with  given  street,  and 
line  drawn  parallel  with  such  street  will 
not  correspond  with  line  drawn  at  right 
angles  with  preceding  course,  description 
with  reference  to  street,  which  is  monu- 
ment, will  control  reference  to  angles. — 
Thomason  v.  Cuneo,  119  Cal.  25,  26,  50  Pac. 
846. 

802.  Same—  Sea-ohore. — In  decree  of  con- 
firmation referred  to  in  patent  of  Mexi- 
can grant,  one  of  boundaries  was  desig- 
nated as  sea-shore.  By  plat  and  certificate 
of  surveyor-general,  referred  to  in  patent, 
sea-shore  was  mentioned  as  termination  of 
fourth  course,  and  twelfth  course  com- 
menced at  sea-shore,  but  at  intermediate 
stations,  no  visible  object  nor  any  monu- 
ment either  natural  or  artificial  was  men- 
tioned. Following  these  courses  and  dis- 
tances, portions  of  sea  would  be  Included 
in  lines  of  rancho.  It  was  held  that  call 
for  sea-shore  as  boundary  must  be  regarded 
as  more  definite  and  certain. — More  v.  Mas- 
slni,  37  Cal.  432,  436,  437. 

303.  If  there  is  conflict  between  natural 
boundary  or  shore-line,  and  line  as  given 
by  courses  and  distances,  latter  must  yield 
to  former. — Northern  R.  Co.  v.  Jordan,  87 
Cal.  23,  25,  25   Pac.  273. 

304.  The  term  "shore"  must  be  con- 
strued with  same  meaning  wherever  it  is 
used  in  same  conveyance,  and  its  definite 
location  in  first  course  requires  same  loca- 
tion last.  This  is  fixed  boundary  or  mon- 
ument to  which  distance  must  yield;  thus, 
where  starting-point  Is  designated  as  inter- 
section of  particular  ditch  with  shore-line, 
is  susceptible  of  exact  location,  and  bound- 
aries are  described  as  line  drawn  from  this 
starting-point  around  various  courses  to 
"south  shore  of  Islais  creek"  and  "thence 
along  said  shore  as  it  winds  and  turns  to 
commencement,"  point  in  south  shore  from 
which  last  course  is  to  be  drawn  must  be 
same  point  in  shore  as  is  starting-point: 
that  is,  at  whatever  point  between  high 
and  low-water  mark  was  intersection  of 
ditch  with  shore-line,  there  must  be  point 
in  "shore-line"  to  which  course  designated 
on  south  shore  must  be  extended. — Free- 
man, v.  Bellegarde,  108  Cal.  185,  187,  188  41 
Pac.  289. 

As    to    tidal    waters    an    boundaries,     see 

pars.    335-346,    this    note. 

90&,  Same—— Section  corner  of  govern. 
ment  survey. — If  owner  of  tract  of  land 
conveys  lot  therein  and  refers  for  descrip- 
tion to  plat  of  tract  recorded  in  recorder's 
office,  and  it  appears  by  such  plat  that  ini- 
tial point  tn  survey  of  same  is  section 
corner  established  by  United  States  govern- 
ment survey,  such  section  corner,  If  it  can 
be  found,  will  be  regarded  as  established 
monument  fixing  actual  location  of  lot,  and 
stakes  placed  upon  ground  by  owner  at 
time  of  platting  tract  can  not  control  de- 
scription  as   fixed    with    reference    to    such 
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monument.  To  permit  such  stakes  to  con- 
trol would  be'  to  permit  deed  to  be  con- 
tradicted whenever  location  of  stakes  did 
not  agree  with  termini  of  lines  mentioned 
in  deed,  and  to  permit  objects  not  named 
or  referred  to  in  deed  to  fix  bounds  of  tract 
of  land  otherwise  perfectly  well  defined.— 
Powers  v.  Jackson,  SO  Cal.  429,  488. 

306.  Sane  —  Slough. — Wrong  course  is 
controlled  by  direction  to  go  "down  the 
said  slough"  to  a  specified  point. — Castro  v. 
Barry,  79  Cal.  443,  448,  21  Pac.  946. 

807.  Same— Stake  called  for  In  statement 
of   the  courses  and  distance*  Is  monumeat 

which  will  control  statement  of  distance. — 
Central  Irr.  Dlst.  v.  De  Lappe,  79  Cal.  851, 
356,  21  Pac.  826. 

IV.    ANGLES,  LINES,  AND  SURFACES- 
SUBDIVISION   8. 

A*  to  relative  value  of  means  of  location, 

see  pars.  193-204,  this  note. 

308.     Courses  and  distances  paramount  to 
form.. — Where  land  conveyed  was  described 
in  deed  as  consisting  of  specific  quantity  In 
form  of  square,  bounded  by  courses  and  dis- 
tances,  initial  point  not  being  marked   by* 
any   monument,  and  references  in  descrip- 
tion to  natural  monuments  being  such  that 
land    could    not    be    located    precisely   with 
reference  to  such  objects,  and  where  deed 
also    referred    to    certain    map    for   further 
description,  and  it  was  found  that  map  was 
not   in    form    of   square,    it   was    held    that 
as    between    conflicting    requirements    de- 
scription going  upon  courses  and  distances 
must  prevail  over  the  call  for  tract  in  form 
of  square,  and  over  calls  for  natural  monu- 
ments with  reference  to  which  precise  loca- 
tion   could    not    be    made. — Vance    v.    Pore, 
24  Cal.  436,  444,  446. 

300.  Form,  quantity,  and  one  boundary- 
line  given. — Where  by  terms  of  description 
form  and  quantity  are  expressed  but  entire 
exterior  boundaries  not  described,  descrip- 
tion may  be  sufficient  if  boundary-line  on 
one  side  be  given.  Thus  where  the  de- 
scription reads:  "Two  hundred  acres  of  land 
at  Embarcadero-  of  San  Antonio,  which  is 
situated  as  follows: — Lying  on  south  side 
of  creek  that  empties  into  bay  at  said  Em- 
barcadero, which  creek  shall  be  northern 
line  of  said  two  hundred  acres;  and  bay  of 
San  Francisco  (the  estuary  of  San  Antonio) 
being  westerly  line,  and  said  two  hundred 
acres  being  in  a  square  form," — such  de- 
scription will  be  sufficient. — Hall  v.  Shot- 
well,  66  Cal.  379-381,  6  Pac.  683. 


810.  Same  —  Line  between  monuments 
presumed  to  be  straight. — While  it  is  true 
that  law  will  presume  straight  line  was 
intended  when  call  is  simply  from  one 
monument  to  another,  yet  when  one  of 
monuments  is  creek  several  miles  in  length, 
it  is  not  monument  in  sense  of  that  rule, 
nor  does  the  law  declare  in  favor  of  straight 
lino  between  monuments  where  language 
employed  in  deed  shows  that  different  line 
was   intended.     If  deed  fixes   no  particular 


point  on  creek  to  which  the  line  is  to  be 
run,  and  describes  line  as  running  parallel 
with  another  driven  line,  and  latter  is  nut 
straight  line,  former  will  be  drawn  so  as 
to  duplicate  latter. — Fratt  ▼.  Woodward,  32 
Cal.  219,  228. 

As  to  lines  bolus;  presumed  straight,  see 

note   30  Am.   Dec.   742. 


Sll.  Same-^"lfortawesterly»  loss  definite 
than  call  for  right  angle. — Where  call  for 
line  is  commencing  "at  point  one  hundred 
yards  below  mouth  of  San  Rafael  creek 
and<  running  thence  northwesterly  or  at 
right  angles  with  said  creek  to  point  on 
top  of  main  ridge,"  and  there  is  no  visible 
monument  called  for  at  end  of  such  line  to 
fix  its  location,  term  "northwesterly"  will 
be  regarded  as  less  definite  and  certain 
than  call  to  run  at  right  angles  to  creek. 
— Irwin  v.  Towne,  42  Cal.  826,  384. 

812.     Quantity  of  Itself  la  ao  description. 

— Winans  v.  Cheney,  66  Cal.  667,  669.  See 
Baldwin  v.  Temple,  101  Cal.  896,  402,  36 
Pac.  1008. 

818.  Where  to  expression  of  quantity 
words  "more  or  less"  are  added,  they  show 
that  there  was  only  attempt  to  make  prox- 
imate estimate  of  quantity. — Doe  v.  Vallejo, 
29  Cal.  386,  391.  See  Stanley  v.  Green,  12 
Cal.  148,  161. 

As  to  calls  for  quantity*  see  notes  22  Am. 
St.  Rep.  36;  42  L.  R.  A.  610. 

314.  Quantity  and  three  of  four  accessary 
boundaries  given* — Description  which  gives 
but  three  boundaries,  where  fourth  line  is 
necessary  to  complete  boundary -lines,  will 
be  sufficient  If  in  connection  with  three 
boundaries  given,  deed  or  instrument  des- 
ignates number  of  acres  contained  in  tract, 
as  thereby  fourth  boundary  can  be  ascer- 
tained.— Duryea  v.  Boucher,  67  Cal.  141,  142, 
7  Pac.  421. 

315.  Quantity  Is  considered  when  bound- 
aries doubtful.  —  When  boundaries  are 
doubtful  in  themselves,  quantity  often  be- 
comes controlling  fact.  It  often  makes 
metes  and  bounds  certain. — Winans  v.  Che- 
ney,   66   Cal.   667,   669. 

316.  If  one  of  boundaries  of  grant  be  des- 
ignated as  range  of  hills  or  mountains,  and 
in  dispute  as  to  such  boundary  It  appears 
that  there  are  two  ranges  of  hills  or  moun- 
tains so  situated  that  call  is  ambiguous, 
quantity  of  land  called  for  in  conveyance 
will  be  considered  for  purpose  of  determing- 
ing  which  range  was  intended  by  parties 
to  conveyance. — Winans  v.  Cheney,  66  Cal. 
667,    669. 

317.  Where  there  is  not  sufficient  cer- 
tainty and  demonstration  of  land  granted 
expressed  in  other  terms  of  description 
number  of  acres  is  essential  part  of  de- 
scription.— Hicks  v.  Coleman,  26  Cal.  122. 
142;  Hall  v.  Shotwell,  66  Cal.  379-381,  6 
Pac.  683. 

318.  If  description  of  tract  of  land  by 
monuments,  distances,  or  otherwise  is  vague 
and  indefinite  by.  reason  of  conflicting  lines 
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or  by  omission  of  line,  or  from  any  other 
cause,  then  statement  of  acreage  sheds  val- 
uable light  upon  Issue,  and  even  serves 
as  acting,  moving  cause  /or  conclusion 
reached.  Ordinarily  a  statement  in  deed, 
or  upon  map,  as  to  acreage  of  a  certain 
tract  of  land,  is  not  at  all  conclusive  or 
controlling  as  to  quantum  of  land  in  tract; 
as  matter  of  description  it  must  go  down 
when  coming  in  conflict  with  metes, 
bounds,  and  monuments,  yet  cases  are  pre- 
sented where  statements  of  acreage  render 
most  valuable  aid  in  fixing  boundary- line. — 
Hostetter  v.  Los  Angeles  Terminal  R.  Co., 
108  Cal.  38,  42,  41  Pac.  830. 

319.  Quantity  expressed  will  not  exclude 
accretion. — Where  land  acquired  from  gov- 
ernment Is  described  as  certain  fractional 
portion  of  quarter  section  of  government 
land  containing  designated  number  of  acres, 
and  is  subsequently  conveyed  by  deed  de- 
scribing it  in  same  manner,  latter  convey- 
ance will  transfer  title  not  only  to  frac- 
tional quarter  section,  but  also  to  accretion 
which  had  commenced  to  form  prior  to 
execution  of  latter  deed;  statement  of  quan- 
tity of  land  conveyed  is  not  controlling  un- 
der such  circumstances. — Tappendorff  v. 
Downing,   76  Cal.  169,  170,   18  Pac.  247. 


Umsurreyed  lime  is  not  entitled  to 
same  consideration  which  surveyed  line 
would  carry.  It  was  so  held  where  line, 
according  to  fleld-notes,  was  "calculated" 
line,  and  was  computed  (after  running 
nearly  five  miles  of  traverse  over  rough 
country  and  after  crossing  two  rivers)  by 
triangulation  while  running  traverse. — Gal- 
bralth  v.  Shasta  I.  Co.,  143  Cal.  94,  96,  76 
Pac.  901. 

V.    TO    MIDDLE    OF    ROAD,    OR    STREAM 
NOT  NAVIGABLE— SUBDIVISION  4. 

821.  Roads  or  streets— Ownership  to  cen- 
ter of  way. — By  section  831  of  the  Civil 
Code,  the  owner  of  land  bounded  by  street 
or  road  is  presumed  to  own  land  to  center 
of  the  way,  and  if  it  is  described  in  the 
deed  as  so  bounded,  it  will  be  considered  as 
extending  to  center  of  street  or  road,  unless 
contrary  intention  is  shown. — Weyl  v.  So- 
noma Valley  R.  Co.,  69  Cal.  202,  206,  10 
Pac.  610. 

See  par.  144,  this  note. 

322.  It  is  well  settled  that  land  de- 
scribed in  deed  as  bounded  by  public  high- 
way or  street  will  be  considered  as  extend- 
ing to  center  of  street  or  highway  unless  it 
clearly  appears  that  it  was  intended  to 
make  side  line  instead  of  center  line  bound- 
ary. The  highway  is  monument,  and  in 
legal  contemplation  thread  of  highway  is 
monument,  unless  contrary  intention  clearly 
appears. — Moody  v.  Palmer,  50  Cal.  31,  36. 

323.  Where  road  is  described  in  deed  as 
boundary  to  land  conveyed  therein,  it  car- 
ries with  it  right  and  title  to  that  part  of 
road  up  to  its  center  or  thread  which  lays 
opposite    to    and    adjoining    land    not    con- 


veyed,  subject   to   public  user. — Watklns  v. 
Lynch,  71  CaL  21,  27,  11  Pac.  808. 

324.  Conveyance  of  land  bounded  by 
highway  is  presumed  to  carry  title  to  me- 
dian lino  of  way.  But  there  is  no  reason 
in  like  presumption  to  include  land  which 
has  formed,  but  forms  no  longer,  part  of 
the  highway.  Thus,  title  to  land  which 
formerly  constituted  lane,  but  which  has 
been  vacated  at  time  of  execution  of  deed, 
does  not  pass  to  middle  thereof,  by  deed  of 
land  abutting  thereon,  described  as  certain 
numbered  lot  on  designated  map,  as  at 
time  Buch  land  is  wholly  free  from  legal 
incidents  which  pertain  to  soil  of  highway. 
— Sanchez  v.  Grace  M.  E.  Church,  114  Cal. 
296,  299,  46  Pac.  2. 

325.  Under  the  provisions  of  subdivision 
4  of  the  above  section  where  land  is  con- 
veyed by  a  description  which  bounds  it  by 
a  street  and  the  grantor  is  the .  owner  of 
the  fee  in  the  street,  as  he  is  presumed 
to  be,  the  real  boundary  line  of  the  prop- 
erty is  not  the  side  line  of  the  street,  but 
its  center  line,  unless  it  otherwise  clearly 
appears  from  the  Instrument  to  be  the  in- 
tention of  the  parties  to  make  the  side  line 
-the  boundary. — Anderson  v.  Citizens  Sav. 
ft  Trust  Co.,  185  Cal.  886,  197  Pac  113,  fol- 
lowing the  doctrine  in  Moody  v.  Palmer,  50 
Cal.  31,  36. 

As  to  boundary  on  street  or  hisrhway,  see 

notes  54  Am.  Dec.  798;  101  Am.  St.  Rep. 
104;  4  L.  R.  A.  624;  briefs  13  L  R.  A.  61*: 
32  L.  R  A.  857;  33  L.  R.  A.  246;  55  L  R.  A. 
900. 

As  to  what  arc  highways,  by  leajislatire 
acts,  see  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  §  261S 
and   note. 


Same  —  Deed  describing  land  as 
bounded  "by,"  "upon,"  or  "atoms;"  a  street  sr 
hlarhway  should  be  construed,  if  practicable, 
upon  grounds  of  public  policy,  as  including 
the  land  to  center  of  street  or  highway.— 
Praser  v.  Ott,  96  Cal.  661,  665,  30  Pac.  793; 
Moody  v.  Palmer,  50  Cal.  31,  36;  Webber 
▼.  California  A  Or  eg.  R.  Co.,  61  Cal.  425. 

327.  Where  description  of  land  desig- 
nates line  as  running  to  center  of  certain 
streets,  that  would  carry  line  to  center  of 
street  if  there  were  nothing  in  description 
to  control  or  limit  lines. — Kittle  v.  Pfeiffer, 
22   Cal.   484,   491. 

328.  Same— Roadway  not  part  of  osas- 
tity  called  for  by  deed. — Owner  of  block  of 
land  conveyed  to  plaintiff  portion  thereof 
described  as  follows:  "The  same  being  the 
north  two  acres  of  block  No.  13  of  Western 
Development  Company's  four-acre  blocks, 
in  town  of  Santa  Ana,  as  per  map,"  etc 
.  .  .  also  "The  right  of  way  for  street  pur- 
poses only  of  twenty  feet  of  land  off  of  east 
end  of  south  half  of  block  13  in  said  town 
of  Santa  Ana  East  aforesaid."  He  there- 
after executed  and  delivered  to  defendant 
contract  by  which  he  bound  himself  to  sell 
and  convey  to  defendant  balance  of  said 
block  upon  certain  terms  and  condition*. 
The  block  was  bounded  on  west  and  south 
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by  streets  sixty  feet  wide.  Measuring  to 
center  of  these  streets  block  contained  four 
and  sixty-five  hundredths  acres,  but  exclud- 
ing: streets  it  contained  four  and  four  hun- 
dredths acres  only.  The  dispute  between 
plaintiff  and  defendant  was  as  to  location 
of  line  between  adjoining;  portions  of  this 
block;  defendant  claiming:  that  as  there 
were  no  words  in  deed  to  plaintiff  limiting: 
grant  to  east  side  of  street,  two  acres  must 
be  measured  by  going:  to  center  thereof, 
and  that  upon  plaintiff's  two  acres  being: 
thus  ascertained  plaintiff's  southern  line 
would  be  determined,  and  that  defendant's 
lands  would  extend  up  to  such  line.  It 
was  held  that,  conceding:  that  deed  Jo 
plaintiff  conveyed  title  to  him  to  center 
of  street,  it  would  not  necessarily  follow 
that  two  acres  must  be  measured  in  man- 
ner claimed  by  defendant;  that  by  wording: 
of  deed  and  contract,  intention  of  grantor 
appeared  to  be  conveyed  to  plaintiff  north 
one  half  of  block,  and  to  defendant  south 
one  half  of  the  block,  and  that  as  block 
contained  approximately  four  acres  with- 
out including:  street  plaintiff  was  owner  of 
north  two  acres  of  the  block,  exclusive  of 
street. — Fraser  v.  Ott,  95  Cal.  661,  665,  30 
Pac.  793. 


Same— Side-line  la  boundary  when 
expressly  called  for. — Where  description  in 
deed  is  "thence  along;  the  easterly  line  of 
Sacramento  street  one  hundred  and  fifty 
feet,"  and  no  other  language  is  employed 
which  affects  or  modifies  natural  interpre- 
tation of  that  quoted,  such  language  is 
construed  to  mean  that  lots  should  run  up 
to  eastern  line,  and  not  to  middle  of  street. 
— Severy  v.  Central  Pac.  R.  Co.,  51  Cal.  194, 
197. 

330.  Where  street-assessment  describes 
property  as  fronting  upon  designated 
street,*  and  diagram  attached  thereto  and 
to  which  reference  is  made  simply  shows 
lots  on  each  side  of  street  and  several 
cross-streets,  such  facts  will  not  be  suffi- 
cient to  overcome  presumption  that  owner 
of  lot  bounded  on  said  street  owns  to  cen- 
ter of  street;  but  if  it  also  contains  specific 
description  from  which  it  appears  that  mar- 
gin or  line  of  street  is  boundary  of  land, 
as  where  land  in  question  is  described  as 
follows:  "Commencing  at  a  point  of  inter- 
section of  westerly  line  of  Second  avenue 
with  the  northerly  line  of  East  Fourteenth 
street;  running  thence  westerly  along  said 
line  of  East  Fourteenth  street  145  feet; 
thence,  at  right  angles  140  feet;  thence  at 
right  angles  easterly  145  feet  to  said  line 
of  Second  avenue;  thence  southerly  along 
said  line  of  Second  avenue  140  feet  to  the 
point  of  beginning";  such  presumption 
would  be  overcome. — Alameda  Macadamis- 
ing Co.  v.  Williams,  70  Cal.  534,  540,  541.  12 
Pac.  530. 

331.  An  inference  that  lot  extends  merely 
to  side  of  street  is  not  raised  by  fact  that 
boundary  is  described  as  commencing  at 
corner   of   certain  streets  and   runs   thence 


along  one  of  such  streets  for  given  dis- 
tance, if  remaining  part  of  description 
shows  intention  to  be  to  convey  to  middle 
of  streets,  as  where  description  reads  as 
follows:  "Commencing  at  northwesterly 
corner  of  Pine  street  and  Park  avenue; 
thence  running  westerly  along  Pine  street 
five  hundred  feet;  thence  at  right  angles 
northerly  one  hundred  and  twenty  feet; 
thence  at  right  angles  easterly  five  hun- 
dred feet  'to  the  park';  and  thence  at  right 
angles  'along  the  park*  one  hundred  and 
twenty  feet  to  the  place  of  beginning." — 
Moody  v.   Palmer,   50   CaL   31,   36,  37. 

As  to  construction  of  "beginning  at  side 
of  road,"  see  note  39  Am.  Rep.  305. 
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— Proprietors  bordering  on  streams  not  nav- 
igable, unless  restricted  by  terms  of  grant, 
hold  to  center  of  stream. — Kirby  v.  Potter, 
138  Cal.  686,  687,  72  Pac.  888;  Olson  v.  Hu ta- 
mer, 6  S.  D.  364,  373,  61  N.  W.  479,  482; 
Poynter  v.  Chlpman,  8  Utah  442,  446,  32  Pac. 
690,  692;  St.  Paul  A  P.  R.  Co.  v.  Schur- 
meier,  74  U.  S.  (7  Wall.)  272,  19  L.  ed.  74. 

As  to  artificial  body  of  water,  suck  a* 
canal  or  pond,  as  boundary,  see  notes  42 
L.  R.  A.  509;  51  L.  R.  A.  178-180. 

As  to  boundary  by  non-navigable  stream, 

see  notes  38  Am.  Dec.  112;  30  Am.  Dec.  286; 
27  Am.  St.  Rep.  66-63. 

An  to  rivers  as  boundaries,  see  pars.  211- 
219,  this  note;  also  notes  8  L.  R.  A.  679; 
10L.R.A.  207,  208;  42  L.  R.  A.  502-513. 

An  to  non-navigable  lake  as  boundary*  see 

note  8  L.  R.  A.  579;  also  briefs  18  L.  R.  A. 
670;  66  L.  R.  A.  829. 

As  to  wkat  la  tkread  of  stream,  see  note 
27  Am.  St.  Rep.  68. 

SS8.  Same— ^Boundary  by  "bank*— Wnat 
constitute*. — In  the  case  of  thokboundary  of 
land  by  the  bank  of  a  non-nav*able  stream 
which  carries  a  large  volume  of  storm 
water  during  rainy  seasons,  which  water 
spreads  over  a  wide  area  of  sandy  wash, 
Its  "banks"  must  be  located  approximately 
at  the  edges  of  the  stream  as  it  flows  dur- 
ing the  time  of  normal  water,  and  not  con- 
sidered as  the  lines  bounding  the  extreme 
limits  of  the  storm-flow,  under  the  provi- 
sions of  the  above  section  and  of  section 
830  of  the  Civil  Code. — San  Pedro,  L.  A.  ft 
S.  L.  R.  Co.  v.  Simons  Brick  Co.,  45  Cal. 
App.  57,  187  Pac.  62. 

334.  Same  —  Sbore  of  river.  —  Term 
"shore,"  in  its  ordinary  sense,  signifies  land 
that  is  periodically  covered  and  uncovered 
by  tide,  but  it  is  sometimes  applied  to  river 
or  pond  as  synonymous  with  "bank."  In 
absence  of  any  qualification,  grant  bounded 
by  shore  of  river,  when  grantor  is  owner  of 
river,  conveys  land  up  to  lowest  point  of 
shore  at  any  time,  in  order  that  grantee  may 
at  all  times  have  access  to  the  stream  by 
which  land  is  bounded.  It  is  competent, 
however,  for  grantor  to  so  designate  the 
land  on  shore  which  shall  constitute  bound- 
ary  that   there   shall   be   no   uncertainty  in 
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Its  location,  and  In  such  case  line  of  high 
or  low  water  mark  would  be  Immaterial  in 
determining  extent  of  errant. — Freeman  v. 
Bellegarde,  108  Cal.  179,  185,  187,  188,  41 
Pac.    289. 

Aa  to  bank  or  shore  as  boundary,  see 
note  27  Am.  St.  Hep.  60;  note  by  Robert 
Desty,  10  L  R.  A.  208. 

VI.    TIDE- WATER— SUBDIVISION  6. 

Aa  to  boundaries  by  water,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  8  830  and  notes. 

Aa  to  meander  lines,  see  pars.  154-158, 
this  note. 

As  to  navigable  waters  as  boundaries,  see 
notes  10  Am.  Dec.  385-389;  30  Am.  Dec.  286; 
27  Am.  St.  Rep.  56-63;  also  briefs  12  L.  R. 
A.  487,  14  Lb  R.  A.  361,  29  L.  R.  A.  52,  29 
L.  R.  A.  589,  82  I*  R.  A.  694,  38  L.  R.  A. 
206,  40  L.  R.  A.  397,  58  L.  R.  A.  202,  211. 

As  to  tide-water  as  boundary,  see  42  L 
R.   A.   502-513. 

!■  to  what  waters  are  public  ways*  see 
Kerr's  Cyc.  Pol.  Code,  2d  ed.,  8  2348  and 
note* 

88B.  Boundary  shifts  with  tide- line. — 
Grantee  of  lands  bounded  by  sea-shore  will 
not  take  fixed  freehold,  but  one  that  shifts 
as  shore  recedes  or  advances,  so  that  in  all 
cases  where  land  of  private  individual  is 
bounded  upon  sea  prima  facie  boundary  is 
shore  at  ordinary  high-water  mark. — 
Wright  v.  Seymour,  69  Cal.  122,  126,  10  Pac. 
323. 

389.  Extends  io  ordinary  high-water 
mark. — It  is  settled  principle  in  laws  of 
this  country  and  of  England  that  right  to 
soil  by  owners  of  land  bounded  by  sea,  or, 
which  is  same,  on  navigable  rivers  where 
tide  ebbs  and  flows,  extends  only  to  high- 
water  mark,^nd  that  shore  below. common 
but  not  extr^>rdinary  high-water  mark  be- 
longs to  state  as  trustee  for  public. — Wright 
v.  Seymour,  69  Cal.  122,  124,  10  Pac.  323. 

337.  Title  to  beds  of  tidal  streams  is 
ordinarily  vested  in  sovereign,  and  in  such 
case  grant  from  sovereign  which  is  bounded 
by  tidal  waters  will  be  construed  to  extend 
only  to  high-water  mark  in  absence  of  evi- 
dence to  contrary. — Long  Beach  Land  & 
Water  Co.  v.  Richardson,  70  Cal.  206,  209,  11 
Pac.  695;  Freeman  v.  Bellegarde,  108  Cal. 
179,  185,  41   Pac.   289. 

338.  Same— Extraordinary  kigh  tide,  by 
civil  law. — By  civil  law,  which  controlled  in 
Mexico  at  time  of  Mexican  grants  in  Cali- 
fornia, a  boundary  described  as  being  shore 
of  bay  of  San  Francisco  was  line  of  extraor- 
dinary high  tide.— Valentine  v.  Sloss,  103 
Cal.  215,  219,  37  Pac.  326,  410. 

33».  Mexican  grants  bordering  on  sea. — 
Where  boundary  of  Mexican  grant  was 
designated  as  being  bay  of  San  Francisco, 
and  decree  of  confirmation  followed  terms 
of  grant  in  fixing  boundary  upon  bay,  and 
courses  and  distances  in  survey  made  in 
pursuance  thereof  followed  line  of  ordi- 
nary   high    tide,    and    patent    conveyed    by 


express  reference  to  land  contained  In  sur- 
vey, line  of  extraordinary  high  tide,  which 
under  Mexican  law  would  have  been  bound- 
ary-line, is  not  natural  boundary  which  will 
control  courses  and  distances  designated  by 
survey  and  patent  so  that  such  courses  and 
distances  extending  In  tide- lands  below  line 
of  extraordinary  high  tide  should  be  re- 
jected In  favor  of  a  grantee  of  state  tide- 
lands.  Decree  of  confirmation  being  ren- 
dered in  common-law  court,  language  used 
must  be  given,  meaning  attached  to  it  by 
common  law,  and  as  survey  and  patent  fol- 
low decree  line  of  ordinary  high  tide  must 
be  regarded  as  natural  boundary. — Valen- 
tine v.  Sloss,  103  CaL  215,  219,  37  Pac.  326. 
410. 

340.  Navigable  streams* — At  common  law 
all  streams  in  which  tide  ebbed  and  flowed 
were  navigable  streams,  and  those  in  which 
there  was  no  flow  or  re-flow  of  tide  were 
non-navigable  streams.  —  Wright  v.  Sey- 
mour, 69  Cal.  122,   124,  10  Pac.  323. 

Aa  to  test  of  navigability,  see  notes  10 
Am.  Dec.  385-389;  27  Am.  St.  Rep.  56-58. 

An  to  waters  In  California  declare*  navi- 
gable by  act  of  legislature,  see  Kerr's  Cyc. 
Pol.  Code,  2d  ed.,  8  2349  and  note. 

341.  Same— Courts  take  judicial  notice  of 
navigability  of  rivers. — People  v.  Gold  Run 
Ditch  ft  Min.  Co.,  66  Cal.  138,  146,  56  Am. 
Rep.  80.  4  Pac.  1152. 

343.  Same— Conveyance  carrleo  to  ordi- 
nary high- water  mark. — Same  principle 
which  governs  question  of  boundary  of 
property  adjoining  sea  applies  to  arms  of 
sea,  estuaries,  and  navigable  rivers,  below 
tide  water.  The  lands  under  water  where 
tide  ebbs  and  flows  belong  to  state  by  vir- 
tue of  her  sovereignty,  and  in  absence  of 
express  showing  to  contrary  it  will  not  be 
presumed  that  government  of  United  States 
intended  to  convey  it  by  grant  of  lands 
bordering  upon  tide  water. — Wright  v.  Sey- 
mour, 69  Cal.  122,  126,  10  Pac.  823. 

343.  Patent  to  swamp-lands  lying  along 
south  side  of  Eel  river,  at  point  where  river 
is  navigable,  issued  by  state  under  act  of 
April  21,  1858,  conveys  title  to  high-water 
mark  on  bank  of  river  as  it  existed  at  date 
of  patent  or  as  thereafter  changed  by  wash- 
ing or  cutting  away  by  action  of  the  water, 
or  by  accretions  added  by  same  agency, 
where  lands  are  described  in  survey  and 
patent  as  bounded  by  that  river,  although 
courses  and  distances,  including  meander 
lines  on  river  and  navigable  sloughs,  and 
number  of  acres  contained  in  survey  are 
also  given,  and  do  not  exactly  coincide  with 
bank  of  river.  Curative  act  of  March  27. 
1872  (Stats.  1871-2,  p.  587),  did  not  have 
effect  of  vesting  in  grantees  land  embraced 
within  courses  and  distances  designated  in 
patent. — Heckman  v.  Swett,  99  Cal.  303, 
308,  33  Pac.  1099. 

344.  Same— Conveyance  extends  to  thread 
of  stream,  when. — When  grantor  of  private 
grant  is  owner  of  bed  of  tidal  stream, 
tyrant    is    to    be    interpreted    in    favor    of 
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grantee,  and  conveyance  will  extend  to 
thread  of  stream. — Freeman  v.  Bellegarde, 
108  Cal.  179,  184,  41  Pac.  289. 

845.  Sam©— Island,  connected  with  main 
land  at  low  tide,  does  not  pas*. — Where 
patent  from  United  States,  issued  on  con- 
firmed Mexican  errant,  describes  land  as 
bounded  on  one  side  by  river,  if  river 
be  navigable  in  fact,  title  extends  no  fur- 
ther than  edge  of  stream,  and  will  not 
include  an  island  lying  Jn  river  opposite 
such  land,  although  portion  of  river  be- 
tween island  and  land  conveyed  is  not  navi- 
gable. The  waters  on  each  side  of  island 
constitute  parts  of  navigable  stream.  The 
same  rule  obtains  where  the  river  is  not  in 
fact  navigable,  but  is  one  in  which  the 
tide  ebbs  and  flows. — Packer  v.  Bird,  71  CaL 
134,  135,  11  Pac.  873;  Wright  v.  Seymour, 
69  Cal.  122,  126,  10  Pac.  323. 

848.  Same— Presumption  as  to  navigabil- 
ity, on  appeal* — If  it  be  necessary  on  appeal 
to  assume  navigability  of  river  to  support 
Judgment  and  findings  that  given  tract 
of  land  is  bounded  by  river,  such  assump- 
tion will  be  made  in  absence  of  evidence  in 
record. — Hendricks  v.  Feather  R.  C.  Co.,  188 
Cal.  423,  425,  71  Pac.  496. 

VII.    MAPS— SUBDIVISION    6. 

As  to  definitions  of  maps  and  plats,  see 

par 8.   360-375,  this  note. 

An   to   map   as   affecting   description,    see 

notes  13  L  R.  A.  142;  42  L  R  A.  509. 

847.     Block-book*  In  assessor's  ofllce  are 

irrelevant  to  any  issue  in  case  involving 
disputed  line  between  plaintiff  and  defend- 
ant where  original  assessment-rolls  show 
that  lots  involved  have  always  been  en- 
tered thereon  simply  by  numbers  and  ref- 
erence to  same  map  to  which  reference  is 
made  for  description  in  deed  under  which 
plaintiff  claims  at  time,  without  metes  and 
bounds  or  other  specification  of  frontage 
in  feet  or  otherwise,  and  where  true  ques- 
tion involved  is  true  location  of  boundary- 
line  and  not  one  of  payment  of  taxes. — 
Olsen  v.  Rodgers,  120  Cal.  225,  228,  62  Pac. 
486. 

348.  Construction  of  subdivision  «. — Rule 
prescribed  by  subdivision  6  applies  to  am- 
biguous descriptions — descriptions  requiring 
construction  on  account  of  false,  conflicting, 
or  equivocal  calls. — Miller  v.  Grunsky,  141 
Cal.  441,  447,  66  Pac.   858. 

849.  Controls  call  for  form  and  uncertain 
monuments. — Description  in  deed  contained 
several  calls:  first,  for  nine  square  miles; 
second,  lying  in  form  of  square;  third,  in- 
cluded within  certain  boundaries  named. 
The  boundaries  as  given  were  courses  and 
distances  aided  somewhat  as  to  westerly 
side  of  the  tract  by  reference  to  physical 
objects,  but  not  so  as  to  be  precisely  lo- 
cated. The  initial  point  was  not  marked  by 
any  monument.  The  end  of  the  line  de- 
scribed as  running  due  west  from  place  of 
beginning  was  not  Indicated  otherwise  than 
by   saying  that  it  terminated   "at  the  base 


of  the  mountain/'  The  western  line  was 
described  as  running  in  southerly  direction 
three  English  miles,  following  the  base  of 
mountain,  but  exact  line  of  base  was  not 
fixed  by  any  reference  to  physical  objects* 
nor  was  there  any  object  named  as  mark- 
ing the  southern  terminus  of  western  line. 
The  residue  of  description  was  given  by 
courses  and  distances.  There  was  also  ref- 
erence to  map  for  further  description,  and 
it  appeared,  when  such  map  was  offered 
in  evidence  in  action  to  determine  bound- 
aries, that  it  was  not  in  form  of  square; 
that  it  contained  a  larger  amount  of  land 
than  that  called  for  by  words  in  deed,  and 
it  further  appeared  that  map  was  replete 
with  delineations  of  natural  objects  found 
upon  land,  such  as  hills  and  streams,  and 
of  constructions  thereon  such  as  roads, 
houses,  villages,  etc.  It. was  held  that  such 
map  is  more  stable  and  certain  and  less 
likely  to  be  affected  with  mistakes  than 
other  description  by  courses  and  distances 
contained  in  deed,  and  therefore  would  con- 
trol.— Vance  v.  Fore,  24  Cal.  435,  444-446. 

880.  Controls  call  for  metes  and  bounds— 
And  courses  and  distances. — If  party  pur- 
chases certain  numbered  block  of  land  ac- 
cording to  official  map  of  city  and  his 
purchase  is  also  numbered  in  deed,  fur- 
ther description  of  block  by  metes  and 
bounds  or  courses  and  distances  would  be 
subordinate  to  description  of  block  by  its 
number  and  would  give  way  in  case  of  con- 
flict.— Masterson  v.  Munro,  105  Cal.  431,  433, 
434,  46  Am.  St.  Rep.  57,  38  Pac.  1106. 

851.  Controls  reference  to  latitude. — Deed 
for  portion  of  Mexican  grant  described  land 
conveyed  both  by  reference  to  -its  latitude 
and  by  reference  to  map.  It  appeared  that 
such  grant  had  been  finally  located  by 
proper  officers  of  United  States  with  ref- 
erence to  such  map,  and  that  there  was  dis- 
crepancy between  description  by  latitude 
and  location  as  made  by  government  sur- 
vey. It  was  held  that  former  should  be 
rejected  as  less  certain  and  reliable  than 
the  map. — Mayo  v.  Mazeaux,  88  Cal.  442,  446- 
448. 

352.  Map  referred  to  in  grant,  on  which 
are  designated  visible  monuments,  will  con- 
trol call  made  with  reference  to  designated 
parallel  of  latitude. — Ferris  v.  Coover,  10 
Cal.  589,  624;  Manson  v.  Koppikus,  11  Cal.  89, 
92;  Cornwall  v.  Culver,  16  Cal.  423,  426. 

858.  Diagram,  map  used  as.  Is  not  evi- 
dence of  boundary* — If  private  survey  of- 
fered by  plaintiff  in  ejectment  be  admitted 
to  go  to  Jury  as  "diagram,"  to  show  Jury 
more  clearly  than  by  verbal  description 
what  plaintiff  claims,  court  should  guard 
Jury  against  any  improper  Influence  by  In- 
structing them  that  such  survey  is  not  evi- 
dence of  boundaries. — Rose  v.  Davis,  11  Cal. 
132,  141;  People  v.  Klumpke.  41  Cal.  263. 
274. 

854.  Graduated  scale— May  be  applied  to 
map  to  determine  distances. — Where  map  is 
official  one  and  made  accurately  on  desig- 
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nated  scale,  It  Is  proper,  for  purpose  of 
determining:  location  of  disputed  boundary- 
line,  to  apply  graduated  scale  to  map  to 
determine  distance  of  points  in  such  line 
from  natural  monuments  marked  upon  the 
map. — Wise  ▼.  Burton,  73  Cal.  166,  172,  14 
Pac.  678. 


vey  of  lot  lying  directly  in  rear  of  plaintiffs 
lot  and  within  extension  of  Its  side-lines, 
and  which  is  same  distance  from  said  street. 
Is  admissible  for  purpose  of  determining 
distance  of  plaintiff's  lot  from  such  street. 
— Olsen  v.  Rogers,  120  Cal.  225,  227,  52  Pac 
486. 


355.  Identification  of  saap. — Parol  evi- 
dence is  admissible  for  purpose  of  identi- 
fying a  plat  offered  in  evidence  by  party  as 
one  referred  to  in  deed  under  which  he 
claims  title. — Reed  v.  Murry,  95  Cal.  48, 
50,  24  Pac.  841,  30  Pac.  132. 

See  pars.  878,  380-384,  this  note. 

356.  Where  deed  refers  to  official  map  of 
city,  it  is  competent  by  parol  evidence  to 
identify  map  referred  to,  and  when  identi- 
fied it  is  duty  of  court  to  treat  it  as  con- 
stituting portion  of  deed. — Penry  v.  Rich- 
ards, 52  Cal.  496,  497;  also  reported  in  62 
Cal.  672,  675. 

857.  Where  deed  refers  in  general  terms 
to  official  map  of  town,  parol  evidence  Is 
admissible  to  identify  map  which  has  been 
officially  declared  to  be  town  map,  and  fact 
that  particular  reference  in  deed  to  survey 
and  to  surveyor  who  made  map  does  not 
literally  accord  with  Indorsement  on  map 
is  Immaterial. — Cadwalader  v.  Nash,  78  Cal. 
43.  45,  14   Pac.  386. 

358.  Map  Identified  as  one  referred  to  in 
deed  was  entitled  on  its  face  map  of  the 
town  "as  laid  out  by  Saulsbury  Haley." 
These  words  are  equivalent  of  "as  surveyed 
by  Haley,"  and  Include  a  reference  to  mon- 
uments erected  by  Haley,  and  which,  if  their 
location  be  established  by  evidence,  would 
control  in  determining  location. — Penry  v. 
Richards.  52  Cal.  672,  675. 

359.  Map  of  tract  of  city  lots  is  not  void 
upon  its  face  for  uncertainty  in  that  it  fur- 
nishes no  starting  point  or  data  upon  which 
surveyor  or  any  other  person  could  locate 
particular  lots  or  block  described  in  deed 
referring  to  such  map  for  description,  where 
no  field-notes  accompany  it,  and  there  are 
not  upon  it  any  signs  or  letters  to  indicate 
different  points  of  compass  or  any  express 
designation  of  it  as  map  of  any  particular 
place,  if  there  are  shown  upon  its  face  the 
streets  and  alleys,  blocks  subdivided  into 
lots,  a  county  road  and  river,  etc.,  many 
of  streets  being  named  and  blocks  numbered 
so  that  persons  acquainted  with  locality 
of  which  it  is  claimed  to  be  a  map  would  at 
once  recognize  it  as  such.  Whether  block 
in  question  is  capable  of  being  thus  iden- 
tified is  purely  question  of  fact,  and  upon 
this  point  oral  evidence  of  persons  who  are 
acquainted  with  tract  is  admissible. — Reed 
v.  Murry,  95  Cal.  48,  51,  62,  24  Pac.  841. 
30  Pac.  132.  See  Thompson  v.  Southern  Cal. 
Motor  Road  Co.,  82  Cal.  497,  501,  23  Pac. 
130. 

M60.  Map  of  survey  of  adjoining  lot  ad- 
mlftfflble,  when. — Where  in  case  Involving 
disputed  boundary-line  it  becomes  necessary 
to  determine  distance  of  plaintiff's  lot  from 
given  street,  surveyor's  diagram  of  his  sur- 


861.  Hap  tmpllen  previous  avrrey.— Mak- 
ing and  filing  map  or  plat  of  addition  to 
town  implies  previous  survey  and  marking 
upon  ground,  and  that  plat  or  map  was 
based  upon  such  survey.  Although  neither 
deed  which  describes  ground  by  reference 
to  such  map,  or  map  itself,  contains  any 
reference  to  any  survey,  or  stakes,  parol 
evidence  is  admissible  to  show  original 
survey  as  marked  upon  ground. — Burke  v. 
MoCowen,  116  Cal.  481,  484,  485,  47  Pac.  367. 


843.  Map  sjeferred  to  eomslderedl 
of  grant. — Map  or  plat  referred  to  In  grant 
is  to  be  regarded,  for  purpose  of  identifying 
land,  as  part  of  grant  Itself,  and  as  much 
so  as  if  incorporated  into  it,  and  descrip- 
tion given  in  grant  is  to  be  taken  in  con- 
nection with  lines  marked  on  map,  and  if 
any  portion  is  to  be  rejected  reference 
must  be  had  to  circumstances  under  which 
grant  was  made,  and  intention  of  parties. 
To  ascertain  this  parol  evidence  is  admissi- 
ble. Such  portion  will  be  rejected  and  such 
construction  adopted  as  will  give  effect  to 
that  intention. — Ferris  v.  Coover,  10  CaL 
589,  622,  624;  Cornwall  v.  Culver.  16  Cal.  423. 
426,  427. 

See  pars.  142-151,  this  note. 

363.  When  lines  are  laid  down  upon  plan 
and  are  referred  to  accordingly  in  deed 
they  are  to  be  regarded  as  giving  true  de- 
scription of  parcel  as  much  as  if  expressly 
recited  in  deed  itself. — Vance  v.  Fore,  24 
CaL  485,  444. 

364.  Map  referred  to  in  patent  is  im- 
portant part  of  patent,  and  in  action  con- 
cerning disputed  boundaries  great  weight 
is  attached  to  it. — Black  v.  Sprague,  54  CaL 
266,  270-272. 

366.  Plat  or  map  accompanying  expedi- 
ente,  or  petition  for  grant  of  land  from 
Mexican  government,  and  which  was  re- 
ferred to  therein,  became  part  of  the  in- 
strument for  purpose  of  identifying  land 
and  fixing  its  location.  Only  object  of  map 
was  to  Identify  land,  and  enable  governor 
to  make  requisite  inquiries  as  to  whether 
it  was  vacant  or  not,  and  thus  within  his 
power  to  grant;  and  for  like  purpose  of 
identification  was  map  referred  to  in  de- 
scription in  grant,  and  for  such  purpose 
is  to  be  regarded  as  part  of  grant  itself, 
as  much  as  if  incorporated  Into  it. — Ferris 
v.  Coover,  10  Cal.  589,  622;  Stewart  v.  Ma- 
lotte,  15  Cal.  304,  306;  Manson  v.  Koppikus. 
11  Cal.  89,  92;  Cornwall  v.  Culver,  16  Cal. 
423,    426. 

366.  Patent  issued  for  Mexican  grant  fol- 
lowed survey  made  pursuant  to  decree  of 
confirmation.  Survey  recited  that  It  was 
made  in  conformity  with  boundaries  speci- 
fied   in    decree,    and    after    giving    exterior 
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boundaries  as  fixed  by  decree,  added  follow- 
ing: "Excepting,  reserving,  and  excluding 
from  the  tract  as  thus  surveyed,  that  por- 
tion thereof  covered  by  navigable  waters 
of  inner  bay  of  San  Pedro,  and  which  are 
Included  within  following:  described  lines, 
to  wit,"  lines  thus  referred  to  being  those 
which  marked  exterior  boundaries  of  inner 
bay  of  San  Pedro.  This  exception  was  held 
to  embrace  all  lands  lying  within  exterior 
boundaries  of  the  bay  as  shown  on  map 
accompanying  patent,  and  wap  not  confined 
simply  to  such  land  as  was  covered  by 
navigable  waters  of  that  bay,  as  on  map 
accompanying  patent  inner  bay  was  marked 
"excepted,"  and  survey,  as  returned  and 
certified,  after  giving  boundaries  of  land 
surveyed  by  courses  and  distances,  desig- 
nated land  surveyed,  "exclusive  of  lands 
above  described,  as  covered  by  navigable 
waters  of  inner  bay  of  San  Pedro,"  as  being 
certain  numbered  lots  on  plats  of  public 
survey,  neither  of  which  lots  Included  any 
portion  of  land  within  exterior  boundaries 
of  inner  bay  of  San  Pedro  as  marked  on 
map. — De  Guyer  v.  Banning,  91  Cal.  402,  404, 
405,  27  Pac.   761. 

367.  Patent  issued  by  the  state  under  act 
of  April,  1868,  for  swamp-lands,  was  re- 
quired to  contain  recital  that  "lands  here- 
inafter described  have  been  duly  and  prop- 
erly surveyed  in  accordance  with  law." 
This  recital,  in  itself,  is  sufficient  to  con- 
nect description  in  patent  with  plat  and 
field-notes  constituting  part  of  records  of 
county  surveyor's  office  and  surveyor-gen- 
eral's office  made  in  connection  with  appli- 
cation for  purchase  of  such  lands  which 
resulted  in  issuing  of  patent.  Such  plat  is 
essentially  part  of  patent,  and  thereby  de- 
scription of  patent  is  brought  within  opera- 
tion of  subdivision  6  of  above  section,  and 
such  plat  will  control  ambiguous  descrip- 
tion in  patent.  Officers  charged  with  duty 
of  preparing,  executing,  and  issuing  pat- 
ents of  this  character  have  nothing  to 
guide  them  in  describing  land  except  field- 
notes  and  plats  returned  by  county  sur- 
veyor, together  with  application  to  pur- 
chase. They  must  necessarily  refer  to  such 
plats  when  describing  the  tract  to  be  con- 
veyed.— Miller  v.  Grunsky,  141  Cal.  441,  446, 
447,  66  Pac.  858,   75  Pac.   48. 

368.  Same— Deed  and  snap  toft-ether  nut 
contain  certain  description. — In  all  cases 
where  deed  refers  to  map  or  Instrument  in 
writing,  latter  is  regarded  as  incorporated 
in  deed  as  part  thereof;  deed  and  map  or  in- 
strument, however,  when  taken  together, 
must  be  as  certain  in  respect  to  description 
as  description  contained  in  deed  itself,  and 
Identity  of  map  referred  to  must  be  clearly 
established.  When  deed  itself  contains  suf- 
ficient description  of  land  so  that  it  can 
be  identified  without  resorting  to  map  to 
ascertain  its  locality,  it  Is  not  necessary  for 
party  introducing  deed  in  support  of  his 
title  to  produce  map  in  connection  with  it; 
but  when  land  is  Incapable  of  identifica- 
tion  without   reference   to   some   map,   map 


referred  to  in  deed  is  as  essential  as  deed 
itself.  Thus,  where  deed  refers  to  referee's 
map  filed  in  partition  proceedings  in  desig- 
nated case,  and  there  were  in  fact  two  pro- 
ceedings in  partition  between  same  parties 
and  involving  same  property,  in  each  of 
which  proceedings  maps  were  filed,  and  on 
which  maps  the  property  involved  in  liti- 
gation is  differently  located,  and  it  is  im- 
possible to  tell  with  reference  to  which 
map  deed  was  made,  such  deed  will  be  void 
because  of  uncertainty.  Parol  evidence  is 
inadmissible  for  purpose  of  ascertaining 
which  map  was  intended. — Brandon  v. 
Leddy,  67  Cal.  43,  44,  7  Pac.  88;  Cadwalader 
v.  Nash,  73  CaL  43,  45,  14  Pac.  385;  McCul- 
lough  v.  Olds,  108  Cal.  529,  532,  41  Pac. 
420. 


Same  Marginal  notes  on  nuip 
Included. — Map  and  notes  on  margin 
thereof,  when  referred  to  in  deed  for  pur- 
pose of  description,  are  considered  as  incor- 
porated in  deed. — Powers  v.  Jackson,  50  Cal. 
429,  432. 


870.  Santo—Objects  appearing  -wa, 
Included,  as  monuments. — Where  map  or 
plan  of  tract  of  land,  with  lines  drawn  upon 
It  marking  boundaries,  and  with  natural 
objects  upon  its  surface  laid  down,  is  re- 
ferred to  in  deed  containing  description  of 
premises  therein  conveyed,  this  map  or  plan 
is  to  be  regarded  as  giving  true  description 
of  land  conveyed  as  much  as  If  it  was 
expressly  recited  and  marked  down  in  deed 
itself.  All  objects  mapped  upon  plan  are 
to  have  same  effect  as  they  would  if 
brought  into  deed  by  verbal  description. — 
Chapman  v.  Polack,  70  Cal.  487-495,  11  Pac. 
764. 

371.  Objects  represented  upon  plan  re- 
ferred to  In  deed  are  to  have  same  effect  as 
they  would  if  brought  into  deed  by  verbal 
description. — Vance  v.  Fore,  24  Cal.  435,  446 


872.  Same— Regarded  as  photogmpk  of 
land. — Where  map  is  referred  to  and  made 
part  of  deed  it  is  to  be  regarded  as  more 
authoritative  manifestation  of  understand- 
ing of  parties  than  verbal  description  of 
line  or  street  not  shown  on  map.  The  map 
is  regarded  as  photograph  of  land  intended 
to  be  conveyed,  and  imaginary  lines  or 
streets  will  be  discarded  as  less  certain 
and  reliable  than  the  map. — People  v.  Blake, 
60  Cal.  497,  508. 

373.  Map  referred  to  in  deed  may  be 
regarded  as  daguerreotype  of  land  which 
grantor  intended  to  convey. — Vance  v.  Pore, 
24  Cal.  435,  446. 


S74.  S«me— Towssklp  snap*  reference  to 
Includes  survey  and  monuments. — In  case  of 
conveyance  of  land  described  only  as  being 
township  or  subdivision  of  township,  actual 
survey  and  monuments  of  United  States  sur- 
veyor are  referred  to  on  face  of  deed,  since 
there  Is  and  can  be  no  "township"  on  pub- 
lic lands  of  United  States?  except  such  as 
has  been  actually  surveyed  and  marked. — 
Powers  v.  Jackson,  50  Cal.  429,  432. 
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375.  By  plats  of  public  survey  lands 
granted  by  government  must  be  identified 
and  boundaries  ascertained.  These  plats 
are  prepared  from  data  furnished  by  sur- 
veyor. One  of  objects  of  manual  of  in- 
structions In  relation  to  public  surveys  pre- 
pared at  general  land  office,  and  of  law  in 
regard  to  public  surveys,  was  to  simplify 
mode  of  disposing  of  public  lands,  so  that 
without  cumbering  patents  with  descriptive 
field- notes,  plats  of  surveys  should  afford 
all  necessary  information  to  purchasers,  and 
at  same  time  afford  convenient  and  certain 
description,  by  reference,  of  land  conveyed; 
and  these  official  plats  are  made  basis  of  all 
sales  and  selections  of  public  lands,  and  are 
solely  referred  to  in  usual  patents  to  show 
that  lands  are  patented. — Chapman  v.  Po- 
lack,  70  Cal.  487,  493,  494,  11  Pac.  764. 

37«.  Official  map  of  town* — Where  map  is 
referred  to  for  more  specific  description  of 
property  conveyed,  and  designated  as  an 
"official  map"  of  town,  and  there  have  been 
at  various  times  different  official  maps,  one 
which  was  official  map  at  date  of  deed  must 
be  taken  as  one  referred  to  by  grantor. — 
Penry  v.  Richards,  52  Cal.  496,  499;  also 
reported  at  52  Cal.  672,  675. 

377.  Original  map  may  be  used,  ratner 
than  record  of  map. — Where  deed  of  plain- 
tiff's grantor  refers  to  original  map  for 
description,  and  not  to  record  of  map,  and 
map  is  received  in  evidence  without  objec- 
tion, if  it  is  not  disputed  that  map  was 
made  prior  to  deed,  and  when  offered  as 
evidence  is  conceded  to  be  original  map,  it 
is  not  error  for  court  to  deny  subsequent 
motion  of  defendants  to  exclude  it. — Olsen 
v.  Rogers,   120  Cal.  225,  226,  52  Pac.  486. 

378.  Map  which,  as  it  appears  from  rec- 
ord of  case,  is  an  old  map,  generally  well 
know  and  accepted  as  such,  and  which  is 
referred  to  by  witnesses  of  appellant,  and 
to  which  reference  is  made  in  deeds  intro- 
duced Into  evidence  by  respondent,  is  ad- 
missible as  evidence. — Taylor  v.  McConigle, 
120  Cal.  123,  127,  62  Pac.  159. 

379.  Part  of  map,  If  material,  admissible 
aa  evidence. — Where  object  of  introducing 
map  into  evidence  is  to  establish  that  land 
in  question  is  within  boundaries  which 
United  States  government  has  set  to  reser- 
vation, that  portion  of  map  which  shows 
land  and  Inclosing  boundary  may  properly 
be  placed  in  evidence,  when  properly  certi- 
fied, and  it  is  unnecessary  to  introduce 
entire  map.  Section  1923,  ante,  contem- 
plates and  provides  for  introduction  in  evi- 
dence of  part  of  map  or  document. — Galvin 
v.  Palmer,   113  Cal.  46,  54,  55,  45  Pac.  172. 


As  to  manner  of  proving  official  docu- 
ments,  see,   ante,    §  1918   and   note. 

380.  Recorded  maps* — Where  act  con- 
cerning county  records  provides  that  Instru- 
ments entitled  to  record  shall  be  recorded 
"in  large  and  strong  bound  books,  and  in 
fair  large  and  legible  hand"  necessary  im- 
plication is  that  instrument  must  be  copied 
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in  proper  book  of  record,  and  in  view  of 
purpose  to  be  subserved  by  recording  of 
several  classes  of  instruments  mentioned 
in  the  act — the  making  and  preservation  of 
accurate  and  durable  official  copies  of  such 
instruments — a  copy  made  in  pencil  or  other 
materials  that  would  not  permanently  re- 
main would  not  be  within  spirit  of  act.  and 
map  so  made  should  for  such  reasons  be 
excluded  when  offered  in  evidence  as  re- 
corded map  called  for  by  deed. — Caldwell  v. 
Center,  30  Cal.  539,  543,  89  Am.  Dec.  131. 
See  pars.   150,   161,  this  note. 

381.  Where  deed  calls  for  map  duly 
recorded  in  recorder's  office,  map  pasted  in 
between  leaves  of  book  in  recorder's  office, 
but  not  recorded,  can  not  be  regarded  as 
one  referred  to.  Had  deed  referred  to  map 
to  be  found  in  that  place  and  condition,  it 
would  have  been  admissible  in  evidence, 
for  it  would  have  constituted  in  effect  part 
of  deed  as  much  as  if  it  had  been  copied 
into  it. — Caldwell  v.  Center,  30  CaL  539, 
543,    89    Am.   Dec.    131. 

382.  Where  deed  refers  to  map  recorded 
in  recorder's  office  for  more  particular  de- 
scription, map  from  surveyor's  office  does 
not  fill  place  of  one  specified  ,  in  deed. — 
Caldwell  v.  Center,  30  Cal.  639,  543,  89  Am. 
Dec.   131. 

383.  It  has  been  customary  to  deposit 
maps  in  office  of  county  recorder,  and  to 
refer  to  them  as  "recorded"  or  "of  record" 
in  that  office.  And,  when  such  map  is  thus 
referred  to,  it  may  be  identified  by  extrinsic 
evidence,  and  fact  that  it  is  not  recorded 
or  of  record,  within  ordinary  meaning  of 
those  words,  is  wholly  immaterial.  Such 
map  pasted  in  deed  book  and  not  recorded 
is  admissible  to  help  out  the  description. — 
McCullough  v.  Olds,  108  Cal.  529,  533-535, 
41  Pac.  420. 

384.  Sheriff's  deed  described  property 
conveyed  as  north  half  of  block  36,  Colton 
addition,  a  plat  or  map  of  which  addition 
"is  of  record  in  the  office  of  county  recorder 
of  San  Bernardino  county,  state  of  Califor- 
nia." Map  offered  in  evidence  was  found 
in  book  of  maps  kept  in  recorder's  office, 
and  it  was  objected  to  that  it  was  not 
admissible,  as  It  was  not  acknowledged  so 
as  to  entitle  it  to  record.  It  was  held  that 
map  thus  deposited  within  recorder's  office 
is  properly  referred  to  in  an  instrument 
of  conveyance  as  being  "of  record"  therein, 
and  may  be  received  in  evidence,  even 
though  it  be  not  acknowledged. — Colton 
Land  &  Water  Co.  v.  Swarts,  99  Cal.  278, 
285,  33  Pac.  878. 

As  to  manner  of  proving  public  record 
of  private  writing,  see,  ante,  §  1919  and 
note. 

385.  Secondary  evidence  of  lost  map. 

Where  map  referred  to  In  deed  has  been 
lost,  secondary  evidence  may  be  given  of 
contents  of  the  map. — Reed  v.  Murry,  95 
Cal.  48,  50,  61,  24  Pac.  841,  30  Pac.   132.' 

386.  For  facts  held  sufficient  to  show 
existence  and  identity  of  map  referred  to  in 
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deed,  see  Reed  v.  Murry,  95  Cal.  48,  50,  24 
Pac.  841.  30  Pac.   132. 

887.     Swamp-ludi — Descriptive   note*   on 
township  plat  as  teat  of  character. — In  ac- 
tion between  one  claiming  as  pre-emptloner 
to  public  lands,  and  one  claiming:  same  land 
under  state  as  swamp  and  overflowed  land, 
where  the  land  Is  so  situated  that  it  falls 
within    legal    subdivision    which    is    inter- 
sected by  boundary  of  swamp,  plat  of  gov- 
ernment survey  of  township  containing;  such 
land  is  admissible  for  purpose  of  ascertain- 
ing whether  title  to  given  parcel  is  vested 
in  state   by  virtue   of  act   of  Congress  do- 
nating swamp-lands  to  state.     Neither  pri- 
vate survey  nor  one  made  under  authority 
of  the  state  will  answer  this  purpose,  but 
it  must  be  made  under  authority  of  United 
States;   but   descriptive   notes   on   plats  are 
not  conclusive  evidence  of  character  of  land, 
for  when  bounds  of  tract  are  given,  question 
whether  tract  is  or  is  not  included  within 
lands    granted    as    swamp    and    overflowed 
land  is  question  of  fact;  and  where  ques- 
tion arises  prior  to  date  when  It  is  finally 
ascertained    on   behalf   of  general  govern- 
ment and  state  what  lands  passed  to  state 
under    grant,    it    must    be    determined    as 
same  question  would  be  when  Involved   in 
controversy    between    private    persons    re- 
specting lands  bearing   no   relation   to   act 
of  Congress. — Robinson  v.   Forrest,  29  Cal 
317,  321-325. 


388.  Subsequent 
of. — Map  which  was  in  existence  at  time 
when  deed  was  made,  and  was  referred  to 
in  deed  itself,  is  admissible  for  purpose  of 
locating  land;  but  maps  and  surveys  sub- 
sequently made  by  third  parties,  or  by  par- 
ties In  their  own  interest,  are  inadmissible, 
even  where  tract  involved  is  city  block, 
and  maps  subsequently  made  are  made  by 
city  surveyor  or  by  other  official  authority. 
—Payne  ▼.  English,  79  Cal.  540,  646,  547,  21 
Pac.  952. 

VIII.    SURVEYS  AND  FIELD-NOTES 

♦  SUBDIVISION    6. 

As  to  conflict  between  surveys*  see  note 
22  Am.  St.  Rep.  34. 

As  to  presumption  of  correctness  of  sur- 
veys made  by  public  ofllcers,  see  brief  55 
L.   R.  A.   899. 

389.  Authority  of  surveyor  of  public 
a-runt  must  be  shown. — Map  and  survey  of 
grant,  made  by  deputy  of  United  States 
surveyor-general,  is  not  admissible  unless 
authority  be  shown  for  making  the  survey. 
— Rose  v.  Davis,   11  Cal.  132,  141,  142. 

390.  Boundaries  fixed  by  survey Not  af- 
fected by  subsequent  surveys.— Where  town 
has  been  surveyed  and  platted,  and  streets 
opened  and  lots  sold  according  to  such  sur- 
vey, boundaries  of  such  streets  and  lots 
can  not  be  affected  by  an  ordinance  subse- 
quently passed  directing  that  henceforth  an 
Iron  stake  located  at  given  point  should  be 
initial  point  for  town  surveys  and  of  all 
locations  of  lots  and  streets.     Even  if  such 


ordinance  had  been  made  in  advance  of  sur- 
vey, it  could  not  control  actual  survey. — 
Orena  v.  Santa  Barbara,  91  Cal.  621,  629,  28 
Pac.  268. 

391.  When  beginning  point  of  survey 
called  for  in  deed  is  visible  monument  which 
is  clearly  ascertained,  and  descriptive  calls 
are  certain  and  definite  and  are  made  in 
accordance  with  map  in  existence  at  time  of 
execution  of  deed,  land  being  portion  of 
tract  designated  on  such  map  as  a  certain 
quarter  section,  subsequent  survey  chang- 
ing location  or  restricting  area  of  such 
quarter  section  can  not  devest  title  of 
grantee  or  in  any  manner  impair  his  rights. 
— Widbur  v.  Washburn,  47  Cal.  67,  69. 

392.  Field-notes. — Field- notes  of  survey 
are  not  limited  to  courses  and  distances 
set  forth  therein,  but  include  also  monu- 
ments referred  to,  and  all  objects  men- 
tioned by  which  lines  of  survey  can  be 
ascertained.  All  of  these  make  up  descrip- 
tion in  words  by  which  map  or  picture  of 
tract  as  it  appears  upon  surface  of  earth 
may  be  placed  upon  paper  and  presented  to 
eye.  If  there  is  any  discrepancy  between 
monuments  and  courses  and  distances,  mon- 
uments must  prevail,  and  If  these  mon- 
uments can  be  ascertained,  lines  connecting 
them  will  be  lines  of  contact,  irrespective 
of  their  variation  from  lines  given  by 
courses  and  distances. — Los  Angeles  F.  & 
M.  Co.  v.  Thompson.  117  Cal.  594,  602,  49 
Pac.  714. 

See  pars.  181,  182,  this  note. 

393.  It  is  not  to  be  expected  that  lines  of 
any  two  surveyors  In  tracing  boundaries 
of  large  tract  of  land  situated  In  moun- 
tainous and  uncultivated  region  would  ex- 
actly coincide,  or  that  measurements  and 
direction  between  monuments  would,  in  all 
instances,  be  same.  But  description  is  suf- 
ficiently defined  If  entire  body  of  field-notes 
afford  sufficient  data  for  its  location. — Los 
Angeles  Farming  &  Milling  Co.  v.  Thomp- 
son, 117  Cal.  594,  608,  49  Pac.  714. 

894.  Same— Certified  copy  of  field-notes 
of  government  survey  as  evidence. — Wl\ere 
certified  copies  of  field-notes  of  government 
survey  have  been  placed  in  evidence  by  one 
of  parties  to  action,  it  Is  not  error  to  ex- 
clude originals  of  field-notes  when  offered 
by  adverse  party  where  no  suggestion  is 
made  of  any  error  in  certified  copy  already 
in  evidence. — Harrington  v.  Boehmer,  134 
Cal.   196,   200,   66   Pac.   214,  489. 

395.  Saute — Conflict  between  Hold-notes 
and  map. — Where  patent  for  a  grant  of 
public  land  contains  both  field-notes  and 
plat  of  official  survey,  and  In  former  course 
in  dispute  Is  described  as  running  to  post 
marked  "V.  S.  J.  No.  25"  for  corner  No.  25 
(no  mention  being  made  of  stone  mound), 
and  on  plat  station  25  is  laid  down  as  sta- 
tion marked  "V.  S.  J.  No.  25"  in  stone 
mound,  and  evidence  shows  that  stone 
mound  not  marked  or  identified  by  any  sur- 
veyor's stake  exists  on  ground  short  dis- 
tance  from   point   where   station   25   would 
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be  found  if  controlled  by  course  and  dis- 
tance alone,  question  as  to  proper  location 
of  station  25,  and  whether  it  was  marked 
at  time  of  the  survey  by  stone  mound,  is 
one  which  must  be  determined  by  Jury 
from  all  evidence  in  case.  In  such  case 
court  is  not  authorized  to  Instruct  jury 
either  that  mound  or  that  courses  and  dis- 
tances are  controlling- — Black  v.  Sprague, 
54  Cal.  266,  27S. 

80*.  Inaccuracy  of  early  surveys  In  Cali- 
fornia, as  well  as  In  other  states,  is  matter 
of  such  common  knowledge  that  courts  are 
warranted  in  taking  judicial  cognizance 
of  existence  of  such  inaccuracy,  as  they 
frequently  have  done. — Hell  man  v.  City  of 
Los  Angeles,  125  Cal.  883,  387,  58  Pac.  10. 

897.  Presumption  that  map  correctly  rep- 
resents survey,  wnen. — Where  deed  refers 
not  only  to  map  but  also  to  survey  upon 
which  map  is  based,  both  map  and  survey 
are  made  part  of  deed.  In  absence  of  evi- 
dence to  contrary  it  will  be  presumed  that 
map  correctly  represents  survey,  and  latter 
need  not  be  looked  into;  but  if  it  be  shown 
that  a  discrepancy  exists  -between  map 
and  survey,  latter  must  prevail. — Whiting  v. 
Gardner,  80  Cal.  78,  80,  22  Pac.  71. 

398.  Private  survey  1*  no  legal  evidence 
of  facts  it  purports  to  contain. — Demarca- 
tion of  private  survey  made  by  direction  of 
party  interested  under  grant  is  inadmissi- 
ble evidence,  because  it  would  enable 
grantee  to  fix  vagrant  grant  by  his  own 
act._- Rose  v.  Davis.  11  Cal.  132,  141. 

399.  Reference  to  specific  survey  controls. 
—Where  owner  of  Mexican  grant  conveys 
a  portion  thereof  described  with  reference 
to  natural  monuments,  and  with  reference 
to  southern  boundary  of  grant,  one  of  lines 
being  coincident  for  distance  with  such 
southern  boundary,  and  it  is  further  pro- 
vided in  deed  that  description  is  to  be 
according  to  survey  made  by  designated 
surveyor  made  at  time  mentioned,  southern 
boundary  of  tract  conveyed  is  fixed  by  sur- 
vey made  by  person  named,  as  by  terms  of 
the  deed  lines  of  such  survey  are  incor- 
porated as  part. of  deed,  and  such  southern 
boundary  is  not  affected  by  survey  subse- 
quently made  by  United  States  in  connec- 
tion with  proceedings  in  confirmation  of 
Krant  and  issuing  of  patent  therefor. — 
Hudson  v.  Irwin,  50  Cal.  450,  454. 

400.  pescription  of  land  constituting  por- 
tion of  Mexican  Sobrante  grant  described 
such  grant  by  name  and  by  reference  to  the 
decree  of  the  district  court  and  other  de- 
scriptions, and  added  "and  surveyed  by 
order  of  surveyor-general  of  United  States 
for  California  by  A.  W.  von  Schmidt,  Deputy 
Surveyor,  in  March,  I860,  and  approved  by 
said  surveyor-general;  the  said  tract  ac- 
cording to  said  survey  containing  thirteen 
thousand  three  hundred  and  twelve  and 
seventy  hundredths  (13,312.70)  acres  of 
land."  It  was  held  that  this  survey  was 
not  referred  to  with  purpose  of  making  it 
part   of   deed*   all   that   is   said   being    that 


survey   has  been   made. — Piper  v.   True,   36 
Cal.  606,  617. 

401.  Survey  paramount  to  map  Wnen 
stakes  ***»  ••  found* — A  map  which,  by 
reference  to  monuments  established  or  by 
some  other  mode,  refers  to  survey  is  pre- 
sumed to  correctly  represent  survey  as 
actually  made;  but  if  there  is  discrepancy 
between  map  and  survey,  survey  must  pre- 
vail if  position  of  points  and  lines  estab- 
lished by  survey  can  be  proved.  Admission 
of  evidence  to  show  that  stake  had  been 
set  at  corner  of  given  lot  at  time  survey 
was  made,  where  map  does  not  mention 
such  stake,  is  not  in  violation  of  rule 
which  prohibits  admission  of  parol  evi- 
dence to  vary,  add  to,  or  contradict  deed. 
Such  evidence  only  proves  position  of  lines 
as  run — locates  course  mentioned  in  the 
map. — O'Farrel  v.  Harney,  51  Cal.  125,  127, 
128. 

402.     It  is  only  where  map  can  be  used  in 
aid  of  description  that  it  is  taken  as  part 
of  deed,  and  where  there  Is  conflict  between 
map    and    survey,    survey    controls.      Thus, 
where  land  conveyed  consists  of  city  lot.  and 
is  described  as  commencing  at  given  stake 
and  running  thence  for  given  distances  to 
certain  other  states,  back  to  place  of  begin- 
ning, and  is  also  described  by  reference  to 
certain   map   designated   as   official   map   of 
city,  parol   evidence  is   admissible   to   show 
that  map  .was   not  made  from   actual   sur- 
vey, but  was  compiled  from  other  maps,  and 
is  inaccurate,  and  does  not  represent  terri- 
tory which  it  purports  to  include;   also   to 
show  that  lot  had  been  staked  off  and  defi- 
nitely located  prior  to  time  of  execution  of 
deed  by  surveyor  other  than  one  who  com- 
piled map,  and  that  by  commencing  at  stake 
placed    by    such    surveyor    and    following 
courses  and  distances  named  in  deed,  lot  is 
located  with  certainty.     In   such  case   ref- 
erence to  map  may  be  treated  as  surplusage. 
— Cleveland  v.  Choate,  77  Cal.  73,  76-78.   18 
Pac.  875. 

403.  Where  survey,  as  made  and  marked 
upon  ground,  conflicts  with  plat,  former 
must  prevail. — Whiting  v.  Gardner,  80  Cal. 
78,  22  Pac.  71;  Burke  v.  McCowen,  115  Cal. 
481,    486,   47   Pac.    867. 


404.  Survey  of  Mexican  grant— Para- 
mount to  decree  of  confirmation. — If  ap- 
proved survey  of  Mexican  grant  which  is 
incorporated  in  patent  does  not  accord  with 
decree  of  confirmation,  which  is  also  in- 
corporated in  patent — survey  containing 
less  land  than  that  confirmed  by  decree — 
patent  will  be  construed  to  convey  only 
such  lands  as  are  included  within  the  sur- 
vey. Last  course  mentioned  in  a  survey 
ran  from  post  "north  320  chains  to  point 
of  beginning."  Decree  of  confirmation 
would  divide  this  last  course  into  three  or 
more  courses.  It  was  held  that  course  must 
be  construed  as  straight  line,  unless  there 
was  something  in  survey  which  would 
cause  course  to  deviate  from  straight  line. 
Chipley  v.  Farris,  45  Cal.  527,  539,  640. 


Tit.  VI,  Ch.  1.1 


COMPROMISES   OFFER— ACTION   FOR   DIVORCE. 


H*tT8,207» 


§  2078.    COMPROMISE  OFFER  OF  NO  AVAIL.   An  offer  of  compromise  is 
not  an  admission  that  anything  is  due. 

History:    Enacted  March  11,  1872. 

COMPROMISE  OFFER — OF  NO  AVAIL,        his  codefendants. — Smith  v.  Whittier,  95  Cal. 

'     WHEN.  279,  296-298.  30  Pac.  529. 


1.  Declarations  favoring  settlement  —  Admis- 

sible, when. 

2.  Effect  of  failure  to  object  to  admission  of 

evidence  of  offer. 

3.  Offer  to  compromise,  inadmissible  as  evi- 

dence. 

4.  Same — Evidence  of  effort  to  arbitrate. 

5.  Same — Offer  made  by  plaintiffs  to  adjust 

an  adverse  claim. 


A«    to    offer    to    compromise,    made    after 
•alt  brought,  see,  ante,  9  997  and  note. 

1.     Declarations  favoring;  settlement— Ad- 
missible, when. — Although  offer  of  compro- 
mise is  not  admission  that  anything:  is  due 
and    is    not   admissible   as   evidence,   a   de- 
fendant  in   suit   for*  damages   for   personal 
injuries    who    takes    the    stand   as   witness 
may  be  asked   whether  he  advocated  with 
his    firm,    his    codefendants,    settlement    of 
ease,   where   there  has   been   no   treaty   for 
compromise  depending:  between  parties  and 
such   testimony  does  not  relate  to  offer  of 
any  terms  of  compromise  or  to  any  dealing 
with  adverse  party  upon  subject  of  compro- 
mise.     The    statement   of   a   party    against 
whom  a  claim  is  made,   that  he  is  willing 
to     settle    claim,     is     declaration     by     him 
against   his   interests   and   under  such'  cir- 
cumstances is  admissible  as  evidence.    Such 
declaration,    in   absence    of   any   other    evi- 
dence than  that  he  made  it,  would  Justify 
Jury  in  drawing  inference  that  he  considered 
himself    liable    for    claim,    since    ordinarily 
men  are  willing  to  settle  only  those  claims 
for  which  they  are  liable,  and  Consequently 
statement  would  be  admissible  upon  same 
principle  as  would  be  his  direct  statement 
that  he  was  liable  for  claim.     The  making 
of  such  admission  is  fact  which  is  relevant 
to  issue  upon  his  liability.    An  exception  to 
admissibility  of  admissions  exists  when  they 
are  made  by  way  of  offer  to  buy  peace,  or 
with  reference  to  negotiations  with  adverse 
party    for    compromise    of   dispute.      Under 
such  circumstances,  except  as  they  are  ad- 
missions of  distinct  facts,  they  are  regarded 
as  hypothetical  admissions  from  which  it  is 
not  proper  to  draw  any  inferences   of  lia- 
bility, and  therefore  are  not  to  be  received 
in  evidence.     The  rule,  however,  which  ex- 
cludes offer 8  made  for  the  purpose  of  com- 
promise, does  not  apply  to  statements  made 
by    party    which   are   in   no   wise   connected 
with   any   attempt  at  compromise,  whether 
these  statements  are  made  to  stranger  or  to 


2.  Effect  of  failure  to  object  to  admission 
of  evidence  of  offer. — Supreme  court  inti- 
mated that,  although  testimony  concerning 
offer  to  pay  certain  sum  and  counsel  fees 
in  settlement  of  claim  was  Introduced  in 
case  without  objection,  it  was  error  for 
court  to  permit  counsel  introducing  such 
evidence  to  treat  it  as  admission.  Failure 
to  object  to  admission  of  evidence  can  not 
make  fact  admission  which  law  expressly 
declares  is  not  so.  Such  error  is  not  over- 
come by  court  telling  Jury,  in  substance, 
that  they  must  disregard  offer  if  they  think 
it  was  an  offer  to  compromise,  for  that  was 
question  for  the  determination  of  court  it- 
self.— Scott  v.  Wood,  81  Cal.  S98,  406,  22 
Pac.  871. 

S.  Offer  to  compromise,  Inadmissible  a* 
evidence. — In  action  wherein  plaintiffs  and 
defendants  respectively  claim  to  be  officers 
and  directors  of  association  or  society  in 
city  and  county  of  San  Francisco  known  as 
Ancient  Order  of  Hibernians,  Div.  No.  1, 
and  entitled  to  fund  composed  of  moneys 
paid  into  court  by  defendant  bank  which 
were  deposited  with  it  from  time  to  time 
by  said  Div.  No.  1,  evidence  was  admitted 
without  objection  which  proved  that  state 
convention  of  order  had  met  after  com- 
mencement of  action  and  proposed  a  com- 
promise of  dissension  in  division  and  that 
plaintiffs  and  defendants  afterwards  held 
meeting  for  purpose  of  harmonizing  and 
settling  their  disputes;  but  meeting  was 
discordant  and  resulted  in  failure.  It  was 
held  that  proposed  compromise  did  not 
affect  title  of  plaintiffs  to  their  offices  and 
by  failure  to  compromise,  from  whatever 
cause,  they  did  not  waive  any  of  their 
legal  rights.  So  far  as  question  of  their 
rights  was  concerned,  issue  of  compromise, 
presented  by  supplemental  pleadings  in 
case,  was  immaterial. — McCallion  v.  Hlber- 
nla  Sav.  &  L.  Soc,  70  Cal.  168.  168,  12 
Pac.  114. 


4.    Same— Evidence  of  effort  to  arbitrate 

and  settle  subject-matter  of  suit  is  foreign 
to  the  issues  Joined  between  parties  and 
should  be  excluded. — Dennis  v.  Belt,  30  Cal. 
247.  252,  252. 


S.  Same— Offer  made  by  plaintiffs  to  ad- 
Just  an  adverse  claim  of  defendants  or  their 
grantors  does  not  establish  any  right  in 
latter,  nor  impart  any  validity  to  their 
claim  which  it  did  not  otherwise  possess. — 
Cardoza  v.  Catkins,  117  Cal.  106,  113,  48 
Pac.  1010. 


§  2079.    IN  ACTION  FOR  DIVORCE,  ADMISSION  NOT  SUFFICIENT. 

In  an  action  for  divorce  on  the  ground  of  adultery,  a  confession  of  adultery, 
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whether  in  or  out  of  the  pleadings,  is  not  of  itself  sufficient  to  justify  a  judg- 
ment of  divorce. 

History:    Enacted  March  11,  1872. 


ACTION  FOR  DIVORCE— ADMISSION 
NOT  SUFFICIENT. 

1.  Common-law  rule  followed. 

2.  Confession  is  admissible. 


1.  Commoi-law  rule  followed. — This  pro- 
vision is  only  affirmative  of  well-estab- 
lished rule  of  common  law  and  of  English 
ecclesiastical  law,  which  has  been  recog- 
nized from  earliest  period,  both  in  England 
and  the  several  states  of  the  Union. — Baker 
v.  Baker,  13  Cal.  87,  93. 

2.  Confession  1*  admissible. — The  eighth 
.section  of  the  act  of  1851,  concerning;  di- 
vorces, which  provides  that  divorce  shall 
not  be  granted  on  confession  or  admission 
of  defendant,  was  intended  to  prevent  col- 
lusive divorces,  and  requires  other  proof  of 


facts  alleged,  but  does  not  prohibit  such  ad- 
missions from  being  given  in  evidence  in 
connection  with  other  proofs.  Standing 
alone,  and  unsupported  by  other  evidence, 
they  would  not  be  sufficient  to  authorize  di- 
vorce. Nevertheless,  they  are  competent 
evidence,  and  are  to  be  weighed  in  con- 
nection with  the  other  proofs. — Baker  v. 
Baker,  18  Cal.  87,  93;  Evans  v.  Evans,  41 
Cal.  108,  1,07. 

As  to  confessions,  see.  ante,  f  1870  subd. 
2  and  note. 

As  to  corroborative  evidence,  see.  ante, 
§  1839  and  note. 

As  to  divorce  not  betas;  «Traatesl  apon  de- 
fault of  defendant,  or  anon  nncorroboraterf 
statement,  admission,  or  testtmoaxy  of  par- 
ties, see  Kerr's  Cyc.  Civ.  Code,  2d  ed-,  i  131 
and  note. 


CHAPTER  IL 

PROCEEDINGS  TO  PERPETUATE  TESTIMONY. 


§  2083.  Evidence  may  be  perpetuated, 

i  2084.  Manner  of  application  for  order. 

|  2085.  Notice  of  time  and  place  to  be  given. 

|  2086.  Manner  of  taking  the  deposition. 


$  2087.    Papers  prima  facie  evidence. 

§  2088.    When  the  evidence  may  be  produced. 

|  2089.    Effect  of  the  deposition. 


§  2083.    EVIDENCE  MAT  BE  PERPETUATED.    The  testimony  of  a  wit- 
ness may  be  taken  and  perpetuated  as  provided  in  this  chapter. 

History:     Enacted  March  11,  1872,  re-enactment  of  8  437  Practice 
Act  as  amended  April  12,  1859,  Stats.  1859,  p.  219. 


1.  Construction  of  section. — The  inten- 
tion of  the  code  sections  respecting  pro- 
ceedihgs  for  the  perpetuation  of  testimony 
and  the  taking  of  depositions  de  bene  esse 
is  to  provide  a  simple  proceeding  by  which 
litigants  or  those  which  might  become  such 
could  secure  all  the  relief  granted  by  courts 
of  equity  and  even  greater  relief  than  those 
courts    granted. — San    Francisco    Gas    &    El. 


Co.  v.  Superior  Court,  155  Cal.  30,  35,  99 
Pac.  359.      * 

As  to  depositions  la  pernetaaat,  see  May 

v.  Armstrong,  26  Ky.  (8  J.  J.  Marsh.)  299, 
20  Am.  Dec.  137;  Jackson  v.  Rice,  3  Wend. 
(N.  T.)  180,  20  Am.  Dec.  683;  Smith  ▼. 
Turner,  4  Ired.  Eq.  (N.  C.)  433,  47  Am.  Dec. 
353. 


§  2084.  MANNER  OF  APPLICATION  FOR  ORDER.  The  applicant  most 
produce  to  a  judge  of  the  superior  court  a  petition,  verified  by  the  oath  of  the 

applicant,  stating: 

1.  That  the  applicant  expects  to  be  a  party  to  an  action  in  a  court  in  this 
state,  and,  in  such  case,  the  names  of  the  persons  whom  [who]  he  expects  will 
be  adverse  parties ;  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect  the  title  to  property 

in  which  he  is  interested,  or  to  establish  marriage,  descent,  heirship,  or  any 
other  matter  which  may  hereafter  become  material  to  establish,  though  no  suit 
may  at  the  time  be  anticipated,  or,  if  anticipated,  he  may  not  know  the  parties 
to  such  suit;  ai^d, 
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3.  The  name  of  the  witness  to  be  examined,  his  place  of  residence,  and  a  gen- 
eral outline  of  the  facts  expected  to  be  proved. 

[Judge  to  designate  officer  to  take  testimony — Return,]  The  judge  to  whom 
*uch  petition  is  presented  must  make  an  order  allowing  the  examination,  and 
designating  the  officer  before  whom  the  same  must  be  taken,  and  prescribing 
the  notice  to  be  given,  which  notice,  if  the  parties  expectant  are  known  and 
reside  in  this  state,  must  be  personally  served,  and,  if  unknown,  such  notice 
must  be  served  on  the  clerk  of  the  county  where  the  property  to  be  affected  by 
such  evidence  is  situated,  or  the  judge  making  the  order  resides,  as  may  be 
directed  by  iiim,  and  by  publication  thereof  in  some  newspaper,  to  be  des- 
ignated by  the  judge,  for  the  same  period  required  for  the  publication  of  sum- 
mons. The  judge  must  also  designate  in  his  order  the  clerk  of  the  county  to 
whom  the  deposition  must  be  returned  when  taken. 

History:  Enacted  March  11,  1872,  re-enactment  of  5  438  Practice 
Act  as  amended  April  12,  1859,  Stats.  1859,  p.  219;  amendment  ap- 
proved March  24,  1874,  Code  Amdts.  1873-4,  p.  391;  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  116. 

§  2085.  NOTICE  OF  TIME  AND  PLACE  TO  BE  GIVEN.  The  person  ap- 
pointed by  the  judge  to  take  the  depositions  is  authorized,  if  a  resident  of  this 
state,  on  receiving  a  copy  of  the  order  of  the  judge,  and  of  the  notice  pre- 
scribed  in  the  last  section,  with  proof  of  its  personal  service  or  publication ;  or, 
if  a  resident  without  the  state,  on  receiving  the  commission  mentioned  in  the 
next  section,  with  proof  of  like  service  of  publication  of  the  notice;  to  take 
the  deposition  of  the  witness  named  in  the  order  of  the  judge,  or  in  the  com- 
mission, or,  if  more  than  one  witness  is  thus  named,  of  such  of  them  as  appear 
before  him,  at  the  time  designated,  and  the  taking  of  the  same  may  be  con- 
tinued from  time  to  time. 

History:  Enacted  March  11,  1872,  re-enactment  of  9  439  Practice 
Act  as  amended  April  12,  1859,  Stats.  1859,  p.  219;  amendment  ap- 
proved March  24,  1874,  Code  Amdts.  1873-4,  p.  392. 

§2086.    MANNER  OF  TAKING  THE  DEPOSITION.     The  examination 

must  b£  by  question  and  answer,  and  if  the  testimony  is  to  be  taken  in  another 

state,  it  must  be  taken  upon  a  commission  to  be  issued  by  the  judge  allowing  the 

examination,  under  the  seal  of  the  court  of  which  he  is  judge,  and  upon 

interrogatories,  to  be  settled  in  the  same  manner  as  in  cases  of  depositions 

taken  under  commission  in  pending  actions,  unless  the  parties  expectant,  if 

known,  otherwise  agree.    If  such  parties  are  unknown,  notice  of  the  settlement 

of  the  interrogatories  shall  be  published  in  some  newspaper  for  such  time  as 

the  judge  may  designate.    The  deposition,  when  completed,  must  be  carefully 

read  to  and  subscribed  by  the  witness,  then  certified  by  the  officer  or  person 

taking  the  same,  and  shall  then  be  sealed  up  and  delivered  or  transmitted  to 

the  clerk  of  the  county  designated  in  the  order  of  the  judge  allowing  the 

examination,  who  shall  file  the  same  when  received.    The  judge  allowing  the 

examination  shall  file  with  the  clerk  the  order  for  the  examination,  the  petition 

on  which  the  same  was  granted,  with  proof  of  service  of  the  order  and  notice. 

History:  Enacted  March  11,  1872,  re-enactment  of  9  440  Practice 
Act  as  amended  April  12,  1859,  Stats.  1859,  p.  219;  amendment  ap- 
proved March  24,  1874,  Code  Amdts.  1873-4,  p.  392. 
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§  2087.    PAPERS  PRIMA  FACIE  EVIDENCE.    The  petition  and  order,  and 

papers  filed  by  the  judge,  as  provided  in  section  two  thousand  and  eighty-six, 

or  a  certified  copy  thereof,  are  prima  facie  evidence  of  the  facts  stated  therein 

to  show  compliance  with  the  provisions  of  this  chapter. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  393. 

§2088.  WHEN  THE  EVIDENCE  MAT  BE  PRODUCED.  If  a  trial  be  had 
between  the  parties  named  in  the  petition  as  parties  expectant,  or  their  suc- 
cessors in  interest,  or  between  any  parties  wherein  it  may  be  material  to 
establish  the  facts  which  such  depositions  prove,  or  tend  to  prove,  upon  proof 
of  the  death,  or  insanity  of  the  witnesses,  or  that  they  can  not  be  found,  or  are 
unable,  by  reason  of  age  or  other  infirmity,  to  give  their  testimony,  the  deposi- 
tions or  copies  thereof  may  be  used  by  either  party,  subject  to  all  legal  objec- 
tions ;  but  if  the  parties  attended  at  the  examination,  no  objection  to  the  form 
of  an  interrogatory  can  be  made  at  the  trial,  unless  the  same  was  stated  at 
the  examination. 

History:  Enacted  March  11,  1872,  re-enactment  of  9  442  Practice 
Act  as  aipended  April  12,  1859,  Stats.  1859,  p.  219;  amendment  ap- 
proved March  24,  1874,  Code  Amdts.  1873-4,  p.  393. 

§2089.  EFFECT  OF  THE  DEPOSITION.  The  deposition  so  taken  and 
read  in  evidence  has  the  same  effect  as  the  oral  testimony  of  the  witness,  and 
no  other,  and  every  objection  to  the  witness,  or  to  the  relevancy  of  any  ques- 
tion put  to  him,  or  of  any  answer  given  by  him,  may  be  made  in  the  same 
manner  as  if  he  were  examined  orally  at  the  trial. 

History:    Enacted  March  11,  1872. 


CHAPTER  III. 
ADMINISTRATION  OF  OATHS  AND  AFFIRMATIONS. 

'§  2093.    Judicial  and  certain  officer*  author-      §  2096.    Same.     [Witness  not  Christian.] 

ized  to  administer  oaths.  I  2097.    Any  person  who  prefers  it  may  de- 

|  2094.    Form  of  ordinary  oath  to  a  witness.  clare  or  affirm. 

$  2095.     Form   may   be   varied    to   suit   wit- 
ness' belief. 

§2093.  JUDICIAL  AND  CERTAIN  OFFICERS  AUTHORIZED  TO  AD- 
MINISTER  OATHS.  Every  court,  every  judge,  or  clerk  of  any  court,  every 
justice,  and  every  notary  public,  and  every  officer  or  person  authorized  to  take 
testimony  in  any  action  or  proceeding,  or  to  decide  upon  evidence,  has  power 
to  administer  oaths  or  affirmations. 

History:     Enacted  March  11,  1872,  re-enactment  of  9  443  Practice  Act. 

OATHS— WHO  AUTHORIZED  TO  5.  Federal  officer*!  not  authorized. 

ADMINISTER.  6.  Same  —  Commissioner    of    the    United 

1.  Administration  of  oath— Function  min-  States  circuit  court. 

isterial  in  its  nature.  7.  Foreman  of  grand  jury — Power  to  ad- 

2.  Certificate.  minister  oath  to  reporter. 

3.  Complaint  in  justices'  court.  8>9-  Officers  who  may  administer  oaths. 

4!  Deputy  county  clerk— Ex  officio  clerk  10-  Same— Clerk  employed  by  magistrate, 

of  superior  court.  11.  Same— Clerk  of  police  court. 


Tit.  VI,  Ch.  III.J 
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12.  Same — County  recorder. 

13.  Same^-Court,  or  judge. 

14.  Same — Deputy  county  clerk. 

15.  Same — Deputy  of  ministerial  officer. 
16- 18.  Same — Notary  public 

19.  Registrar  of  city  and  county  of  San 

Francisco. 

20.  Word  " proceeding' '  —  Has  an  under- 

stood significance  in  law. 

1.  Administration  of  oath  —  Function 
ministerial  In  it»  nature. — Wright  v.  Lau- 
erenour,  65  Cal.  280,  282. 

2.  Certificate. — The  officer  administering 
the  oath  Is  the  proper  one  to  certify  it. — 
Dunn  v.  Ketchum,  88  Cal.  98,  99. 

3.  Complaint   In   justice**  court   may    be 

properly  verified  before  a  notary  ptfblic. — 
People  v.  Mullaley,  16  Cal.  App.  46,  116 
Pac.  88. 

4.  Deputy  county  clerk— Ex  ontclo  clerk 
of  superior  court  and  as  such  has  power 
upon  the  trial  of  an  action  in  such  court  to 
administer  oaths  to  witnesses  upon  such 
trial.— People  v.  Collins,  6  Cal.  App.  492, 
501,  92  Pac  618. 

5.  Federal      osBcers      not      authorised. — 

Above  section  does  not  authorize  officer 
who,  by  federal  statutes,  may  exercise  ex- 
ecutive or  judicial  functions,  or  who  may 
take  testimony  or  decide  upon  evidence,  to 
administer  oaths  in  proceedings  in  local 
affairs  of  this  state. — Winder  v.  Hendricks, 
56  Cal.  464,  465. 

6.  Same  —  OonualMloner  of  the  United 
States  circuit  court  is  not  competent  to  ad- 
minister oaths  under  laws  of  this  state. — 
Garfield  v.  Wilson,  74  Cal.  175,  177,  15  Pac. 
620. 


7.  Foreman  of  grand  jury— Power  to  ad- 
minister oath  to  reporter. — While  section 
926,  Penal  Code,  does  not  authorise  the 
foreman  of  the  grand  jury  to  administer 
the  oath  to  the  person  appointed  to  act 
as  its  reporter,  and  the  legislature  has 
omitted  to  designate  in  express  terms  who 
shall  administer  such  oath,  the  foreman 
is  empowered  under  the  provisions  of  above 
section  to  administer  the  same. — People  v. 
Arnold,  17  CaL  App.  71,  118  Pac.  729. 

8.  Ofllcera  who  may  administer  oaths. — 

When  affidavit  is  required  to  be  made,  or 
oath  administered  or  certified,  and  statute 
does  not  designate  particular  officer  be- 
fore whom  act  may  be  performed,  it  may 
be  done  before  any  officer  having  general 
authority  under  public  statutes  of  state  to 
administer  and  certify  oaths. — Dunn  v. 
Ketchum,  38  Cal.  98,  99. 

9.  Above  section  and  all  other  sections 
of  this  code  and  of  the  Political  Code  upon 
same  subject  are  cumulative.  The  power 
to  administer  oaths  or  affirmations  is  not 
limited  to  officers  enumerated  in  above  sec- 
tion.— Halle  v.  Smith,  128  Cal.  416,  421,  60 
Tac.  1082. 


As  to  administration  of  oath  by  arbitra- 
tors, see,  ante,  8  1284  and  note. 

As  to  onlcers  authorised  to  administer 
oaths  and  animations,  see,  ante,  55  128, 
subd.  7,  177  subd.  4,  259,  812,  2012  and  notes; 
Kerr's  Cyc.  Pol.  Code,  2d  ed.,  55  252,  812, 
1028,  1077,  1146,  1873,  2784,  2951.  3081,  3699, 
4108,  4118  and  notes;  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  5  1201  and  note. 

10.  Same*- Clerk  employed  by  magis- 
trate.— While  there  is  no  express  provision 
of  the  statute  requiring  witnesses  before 
magistrate  to  be  sworn  by  him  personally, 
neither  is  there  any  such  provision  giving 
him  power  to  delegate  that  duty  to  another, 
and  power  being  purely  statutory,  implica- 
tion would  be  that  it  was  intended  that 
oath  should  be  administered  by  magistrate. 
A  superior  judge,  while  sitting  as  magis- 
trate, possesses  no  other  or  greater  powers 
than  are  possessed  by  any  other  officer 
exercising  functions  of  magistrate,  and 
has  no  more  right  to  call  in  county  clerk 
or  any  other  officer  to  administer  oaths 
before  him  than  would  Justice  of  peace  or 
police  judge.  Nor  would  county,  clerk  or 
his  deputy,  although  generally  authorized 
to  administer  oaths,  have  any  more  right  to 
perform  that  function  before  such  judge 
sitting  as  magistrate  than  before  justice 
of  peace,  nor  could  they  be  required  to  do 
so  in  one  instance  more  than  other,  and 
oath  administered  by  county  clerk  or  his 
deputy  under  such  circumstances  would  not 
constitute  perjury.  •  But,  assuming  that 
magistrate  may  competently  employ  clerk 
or  other  officer  to  perform  this  function,  it 
should,  in  prosecution  for  perjury,  to  show 
authority  of  such  officer,  be  alleged  that 
act  was  done  at  direction  of  magistrate. — 
People  v.  Cohen,  118  Cal.  74,  78,  79,  50 
Pac.  20. 

11.  Same— Clerk  of  police  court. — Under 
authority  given  in  above  section  clerk  of 
police  court  of  city  of  Los  Angeles  is 
clearly  authorised  to  administer  oath  ver- 
ifying information  charging  felony. — Peo- 
ple v.  Vasalo,  120  Cal.  168,  169,  52  Pac.  805. 

12.  Same— County  recorder. — Verification 
of  answer  before  county  recorder  Is  valid 
under  act  giving  authority  to  recorders  to 
take  affidavits  to  be  used  in  any  court  of 
justice  in  this  state,  as  such  power  compre- 
hends   power    to    take    and    certify    jurat 

which  is  in  form  and  substance  affidavit. 

Pfeiffer  v.  Riehn,  13  Cal.  644,  648. 

18.  Same  Court,  or  Judge. — An  oath  ad- 
ministered by  clerk  In  open  court,  under  its 
direction,  is  an  oath  administered  by  the 
"court"  in  sense  of  statute  requiring  court 
or  judge  to  administer  the  oath. — Oaks  v. 
Rodgers,  48  Cal.  197,  200,  201. 

14.     Same— Deputy     county    clerk. — It     is 

not  necessary  for  deputy  clerk  before  whom 
affidavits  are  sworn  to  sign  his  principal's 
name  to  jurat.  A  deputy  county  clerk  is 
invested  by  statute  with  same  power  in  this 
respect  which  principal  possesses. — Touch- 
ard    v.    Crow,    20    Cal.    150.    157;    People    v. 
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Wheatley,  88  Cal.  114,  119,  26  Pac.  95.  See 
Muller  v.  Boggs,  26  Cal.  175,  183,  184. 

15.  Same— Deputy    of   ministerial    osneer. 

— Oath  may  be  administered  by  deputy  of 
ministerial  officer  authorized  to  administer 
oaths.  A  jurat  to  affidavit  made  under  act 
of  April  23,  1858,  relating  to  public  lands, 
was  signed  "John  Prentice,  deputy  locating 
agent."  This  was  held  good. — Wright  v. 
Laugenour,   55   Cal.   280,   282. 

16.  Same  —  Notary  public. — There  is  no 
question  that  notary  is  officer  legally  au- 
thorized to  take  and  certify  acknowledg- 
ments and  written  instruments,  and  to  ad- 
minister oaths  and  take  testimony  for  that 
purpose. — Ex  parte  Carpenter,  64  Cal.  267- 
269,  30  Pac.  816. 

17.  Every  notary  public  had  power  to 
administer  oaths  or  affirmations  by  section 
443  of  the  Practice  Act  of  1851. — Mills  v. 
Dunlap,  3  Cal.  94,  97. 

18.  An  attorney  who  Is  notary  may  ad- 
minister oath  to  or  take  affidavit  of  his 
client. — Kuhland  v.  Sedgwick,  17  Cal.  123, 
128;   Reavis  v.  Cowell,  56  Cal.  588,  591. 


19.  Registrar  of  ctty  an*  emmmty  of  Saa 
Fraaclaeo  and  his  deputies  are  authorised 
to  administer  oaths  to  those  coming  to  reg- 
istrar to  be  registered. — People  v.  Waite, 
102   Cal.   251,   252.    36    Pac.   518. 

20.  Word    "proceeding"— Haa    an    umder- 
atood  alga  I II  can  ce  la  law. — Power  of  mayor 
as  "head  of  police"  to  "receive  and  examine 
into"     complaints     against     policemen     for 
neglect  or  violation  of  duty  is  not  proceed- 
ing in  legal  sense,  nor  is  duty  imposed  upon 
him    to   certify   such   complaint   to    common 
council    under    charter    provision     an    au- 
thority  to   "decide   upon   evidence"    In  such 
proceedings.      It   is   even   doubtful    whether 
he  could  administer  an   oath  in   examining 
complaints    against    policemen,     which    he 
had  no  right  to  decide,  but  could  only  cer- 
tify   to    council.      If    mayor    had    not    been 
clothed  with  authority  to  administer  oaths 
generally,    and    has    no    other    power   than 
such    as    he    may    claim    under    provisions 
defining  his  duties  in  relation  to  complaints 
against    policeman    he,    therefore,     has    no 
power    to    administer    official    oath. — Payne 
v.  City,  etc.,  of  San  Francisco,  3    CaL  122, 
127. 


§  2094.  FORM  OF  ORDINARY  OATH  TO  A  WITNESS.  An  oath,  or  affir- 
mation, in  an  action  or  proceeding,  may  be  administered  as  follows,  the  person 
who  swears,  or  affirms,  expressing  his  assent  when  addressed  in  the  following 
form:  ''You  do  solemnly  swear  (or  affirm,  as  the  case  may  be),  that  the  evi- 
dence you  shall  give  in  this  issue  (or  matter),  pending  between 

an(j 9  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 

truth,  so  help  you  God." 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  394;  by  Code  Commission,  Act  March  8, 
1901,'  Stats,  and  Amdts.  1900-1,  p.  257,  held  unconstitutional,  see  his- 
tory,' i  5  ante. 

FORM  OF  OATH  TO  WITNESS. 

1.  Departure  from  prescribed  language. 

2.  Obligation  may  be  explained  to  witness. 

3.  Whole  truth. 

4.  Words:  "So  help  you  God." 


1.  Departure    from    prescribed    lanffuaa-e. 

— An  oath  given  in  different  language  from 
that  prescribed  by  section,  but  which  is 
substantially  same,  and  under  which  false 
testimony  material  to  issue  would  consti- 
tute perjury,  is  not  such  departure  from 
provisions  of  code  as  to  amount  to  error. — 
People  v.  Swlst,  136  Cal.  620,  622.  69  Pac. 
223;  People  v.  Parent,  139  Cal.  600,  601,  73 
Pac.  423. 

2.  Oblla-atloB  may  be  explained  to  wit- 
ness.— Witness  after  being  sworn  was  asked 
if  he  knew  obligation  of  an  oath.  He  an- 
swered in  negative,  and  also  that  he  was  a 
Chilean  and  fourteen  years  of  age.  The 
obligation  was  explained  to  him  by  the 
court  and  he  was  permitted  to  testify  over 


defendant's  objection.  This  ruling  wai 
held  proper  and  that  witness,  after  the  ex- 
planation, was  qualified  if  otherwise  com- 
petent.— Fuller   v.    Fuller,    17   Cal.    605.   612. 

8.  Whole  truth. — It  is  duty  of  witness  to 
speak  whole  truth.  If  in  his  testimony  he 
discloses  that  there  are  in  his  possession  or 
under  his  control,  writings  relating  to  sub- 
ject-matter of  suit,  he  should  produce  such 
writings  and  disclose  testimony  therein 
contained,  and  it  Is  duty  of  court  to  require 
production  of  such  documents. — Morehouse 
v.  Morehouse,  136  Cal.  332,  337,  68  Pac.  976. 

As  to  doty  of  party  to  produce  book*, 
papers*  or  documents  when  exaumlued  as 
witness,  see,  ante,   9  1000  and  note. 

4.  Words s  "So  kelp  you  God,"  omitted 
from  the  unconstitutional  amendment  of 
1901,  are  no  part  of  oath  or  thing  sworn  to 
— that  witness  will  tell  truth — for  they  do 
not  extend  operation  of  oath.  They  are 
part  of  form,  and  manner,  and  pertain  to 
mode  of  administering  it,  and.  like  kissing 
bible,  or  raising  hand,  are  merely  sanction 
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or  pledge  that  substance  of  oath— declara-  matter  of  form. — People  v.  Swist,  136  Cal. 
Hon  to  tell  the  truth— will  be  kept.  Omi»-  620,  622,  69  Pac.  223;  People  ▼.  Parent,  139 
sion  of  such  words  is  merely  irregularity  in      Cal.  600,  601,  73  Pac.  423. 


§  2095.  FORM  MAT  BE  VARIED  TO  SUIT  WITNESS'  BELIEF.  When- 
ever  the  court  before  which  a  person  is  offered  as  a  witness  is  satisfied  that 
he  has  a  peculiar  mode  of  swearing,  connected  with  or  in  addition  to  the 
usual  form  of  administration,  which,  in  his  opinion,  is  more  solemn  or  obliga- 
tory, the  court  may,  in  its  discretion,  adopt  that  mode. 

History:    Enacted  March  11,  1872. 


OATH  TO  WITNESS— VABYING 
FORM  OF. 

1.  Discretion  of  court. 

2.  Presumption  that  the  witness  adopts  mode 

most  binding  on  conscience. 

1*  IMaeretloa  of  coart. — The  above  and 
following  section  of  code  are  not  mandatory 
but  merely  permissive,  at  discretion  of 
court,  under  circumstances  therein  stated. 
To  show  abuse  of  discretionary  power  con- 
ferred, It  should  be  made  to  appear,  at 
least,  that  witness  regarded  some  other 
form  of  oath  more  obligatory  than  form 
usually  adopted  in  this  state;  and  perhaps 
that  he  did  not  consider  the  latter  at  all 
obligatory.  It  is  not  error  for  court  to 
refuse  to  administer  to  Chinese  witnesses  a 
form  of  oath  other  than  usual  form  where 


court  has  not  been  informed  that  such  wit- 
nesses had  "a  peculiar  mode  of  swearing 
more  solemn  or  obligatory"  than 
usual  form,  nor  that  they  believed  "in  any 
other  religion." — People  v.  Green,  99  Cal. 
564,  570,  34  Pac.  231. 

2.     Praramptlon  that   the   wltaeos  adopts 
mode    most    binding;    on    conscience. — It    is 

presumed  that  mode  which  witness  adopts 
in  taking  oath  is  one  which  accords  with 
his  belief,  and  which  he  considers  .binding 
on  his  conscience,  and  when  at  time  he  is 
sworn,  he  makes  no  objection  to  form  of  its 
administration,  and  takes  it  and  testifies 
under  it,  he  will  not  be  allowed,  in  order  to 
escape  penalty  of  perjury,  to  claim  that  it 
has  not  been  administered  in  strict  con- 
formity with  law. — People  v.  Parent,  139 
Cal.  600-602,  73  Pac  428. 


§  2096.  SAME.  [WITNESS  NOT  CHRISTIAN.]  When  a  person  is  sworn 
who  believes  in  any  other  than  the  Christian  religion,  he  may  be  sworn  accord- 
ing to  the  peculiar  ceremonies  of  his  religion,  if  there  be  any  such. 

History:     Enacted  March  11,  1872. 

§  2097.    ANY  PEESON  WHO  PREFERS  IT  MAT  DECLARE  OR  AFFIRM. 

Any  person  who  desires  it  may,  at  his  option,  instead  of  taking  an  oath  make 

his  solemn  affirmation  or  declaration,  by  assenting,  when  addressed,  in  the 

following  form:    "You  do  solemnly  affirm  (or  declare)  that,"  etc.,  as  in  section 

two  thousand  and  ninety-four. 

History:  Enacted  March  11,  1872,  founded  on  ft  445  Practice  Act; 
repeal  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  257,  held  unconstitutional,  see  history,  ft  5  ante. 
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CHAPTER  IV. 

GENERAL  PROVISIONS. 

Questions  of  fact,  how  tried.  ft  2103.    Question*  of  fact  by  court  or  referee. 

Questions   of  law  addressed  to   the      I  2104.  •  Moneys  paid  into  court.  [Repealed.] 
court. 


§  2101.  QUESTIONS  OF  FACT,  HOW  TRIED.  All  questions  of  fact,  where 
the  trial  is  by  jury,  other  than  those  mentioned  in  the  next  section,  are  to  be 
decided  by  the  jury,  and  all  evidence  thereon  is  to  be  addressed  to  them,  ex- 
cept when  otherwise  provided  by  this  code. 

History:     Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  394. 

QUE8TIONS  OF  PACT— HOW  TRIED. 

1.  Abandonment. 

2.  Accomplice. 

3.  Agency. 

4.  Authority  of  justice  of  peace  to  ad- 

minister oath. 

5.  Broker. 

6.  Condonation. 

7.  Confession  —  Admissibility  —  Volun- 

tariness of  question  for  judge. 
8,9.  Contributory  negligence. 
10, 11.  Fraud. 

12.  Fraudulent  intent. 

13.  Good  faith. 

14.  Jeopardy    and    former   acquittal    are 

questions  of  fact. 

15.  Laches. 

16.  Malice. 

17.  Negligence. 
18, 19.  Nuisance. 

,    20.  Ownership. 

21.  Power  of  the  court  to  direct  a  verdict 

or  grant  a  nonsuit. 

22.  Power  of  jury. 

As  to  alteration  of  Instruments,  see  63 
Am.  Dec.   265,  266. 

As  to  capacity  of  child  to  exercise  care 
for  his  own  safety  beta**  question  for  Jury, 
see  briefs,  61  L.  R.  A.  611,  63  I*  R.  A.  657. 

As  to  capacity  of  boy  charged  with  con- 
tributory nearllft-ence,  betas;  question  for 
Jury,  see  brief,  61   L.  R.  A.  120. 

As  to  contract,  existence  an*  terms  of, 
betas;  for  Jury,  see  note  4  L.  R.  A.  204. 

As  to  danarerous  character  of  substance 
confined  on  property  betas;  question  for 
Jury,  see  brief,   62  L.  R.  A.  950. 

As  to  dependency  of  one  suing*  for  death, 
see  brief  54  I,.  R.  A.  936. 

An  to  discrimination  by  public  service 
corporation,  whether  Just  or  unjust,  ques- 
tion for  Jury,  see  brief  58   L.  R.  A.   285. 


An  to  false  pretenses,  see  brief  45  L  R.  A. 
424. 

As  to  rood  faith  In  ease  of  uUetred  Unci, 

see  brief  47  L.  R.  A.  223. 

As  to  Insanity,  see  note  60  Am.  Rep.  213. 
220.    221. 

As    to    Intoxicating    character   n>f    liquor. 

see  brief  58  I*  R.  A.  267. 

As  to  Jury  as  Judares  of  law  and  fact,  see 

note  42  Am.  St.  Rep.  290-295. 

As  to  knowledge  of  nana-*  betas?  smentlos 
of  fact,  see  note  18  Am.  Rep.  206. 

As  to  libel  and  slander,  province  of  Jury 

In,  see  notes  5  L  R,  A.  645,  8  I*  R,  A.  214. 

As  to  necessity  of  work:  performed  •■ 
Sunday,  see  briefs  68  L.  R  A.  893,  60  L  R. 
A.  638. 

An  to  propriety  of  ejection  of  pnaararrr 
from  train,  see  brief  56  I*  R.  A.  225. 

An  to  proximate  cause  of  accident  betas 
question  for  Jury,  see  brief  64  L  R.  A.  70. 

As  to  proximate  cause  of  death  or  Injury. 

see  note  2  L.  R.  A.  696;  briefs  49  L  R.  A. 
117,  49  L.  R.  A.  79,  63  I*  R.  A.  417,  64  L. 
R.  A.  576,  40  L.  R.  A.  96,  59  L  R,  A,  110. 
63  L.  R.  A.  426,  60  L  R.  A.  951,  69L.R.A 
246,   69L.R.A  801. 

As  to  question  whether  persoa  had  ceased 
doing*  business  In  certain  county  he-tan?  oae 
for  Jury,  see  brief  63  I*  R.  A.  430. 

As  to  reasonable  rate  of  apeed  for  street- 
car, see  brief  51  L.  R,  A.  633. 

As  to  reasonable  time,  see  note  2L.RA 
(N.  S.)   876. 

As  to  reasonable  use  of  water  by  riparian 
owner,  see  brief  51  L.  R.  A.  691. 

As  to  rensonablencss  of  delay  In  delivery 
by  carrier,  see  brief  66  L.  R.  A.  372. 

As  to  reasonnbleness  of  rule  or  regrulatlea 
betas;  question  for  Jury,  see  briefs  2  L.  R. 
A.   490,  60  I*.  R.  A.  633. 

As  to  reasonnbleness  of  sum  tendered  oat 
of  which  common  currier  may  be  required 
to  take  passenger's  fare  and  return  change, 

see   note    35   L.   R.   A.    489,    490;   brief  35  L. 
R.  A.   489. 


8804 


Tit.  VI.  Ch.  rv.i 


CONFESSIONS— CONTRIBUTORY    NEGLIGENCE. 


•  2101 


Am  to  reasonableness  of  use  of  sidewalk* 
by  merchant*,  see  brief  66  L.  R.  A.  7S. 

As  to  safety  of  appliances  furnished  by 

master,  see  brief  69  L.  R.  A.  798. 

As  to  scintilla  of  evidence  being  Insuss- 
eleat  for  submission  to  jury,  see  briefs  84 
I*  R.  A.  677,  88  I*  R.  A.  427,  49  I*  R.  A. 
641. 

As  to  scope  of  employment,  see  briefs  56 
L.  R.  A.  711,   67  L  R  A.  467. 


As  to  substantial  performance  of  eon- 
tract,  whether  there  has  been,  being  ques- 
tion of  fact,  see  brief  61  L.  R.  A.  961. 

As  to  sufficiency  of  facts  to  pat  carrier  on 
notice  of  danger  being  question  for  jury,  see 

brief  63  L.  R.  A.  498. 


As  to  termination  of  passenger's  relation 
as  sneh,  on  reaching  termination,  see  note 
2LR.A.   (N.  S.)  878-876. 

As  to  vacancy  of  premises  within  meaning 
of  insurance  policy,  see  brief  68  L,  R.  A.  235. 

As  to  vnlne  of  land  in  condemnation  pro- 
ceedings, see  note  SLR.  A.  83,  84. 

As  to  wantonness  of  act  of  conductor,  see 

brief  66  L.  R.  A.  487. 

As  to  weight  and  effect  of  evidence  nnd 
credibility  of  witnesses  belns;  matter  for 
jury,  see,  ante,  9  20 nl  and  note. 

As  to  what  Issues  must  be  submitted  to  a 
Jury  in  n  proceeding  to  contest  probate  of  a 
will,  see,  ante,  8  1312. 

As  to  whether  paper  writing;  constitutes 
will,  see  brief  69  L.  R.  A.  424. 

As  to  whether  there  was  notice  of  accept- 
ance of  guaranty,  belns;  mixed  question  of 
law    and    fact    for    determination    of    jury, 

see  brief  65  L.  R.  A.  731. 

As  to  whether  articles  furnished  wife  by 
merchant  are  necessaries,  belns;  qnestion 
for  jury,  see  brief  66  L.  R.  A.  630. 

As  to  whether  person  working  on  build- 
Ins;  without  Are  escapes  assumes  risk  being 
question  for  jury,  see  brief  61  L.  R.  A.  163. 

As  to  whether  certain  writings,  nsed  as 
staadards,  were  mnde  by  defendant,  being 
qnestion  for  Jury,  see  brief  64  L.  R.  A.  804. 

As  to  whether  denth  of  Insured  was 
caused  by  wilful  exposure  to  unnecessary 
danger,  being  question  for  jury,  see  brief 
64  L.  R.  A.  118. 

1.  Abandonment  of  water-right  is  ques- 
tion of  fact. — McGuire  ▼.  Brown,  106  Cal. 
660,  672,   30  L.  R.  A.  384.   39  Pac.   1060. 

2.  Accomplice  whether  one  is,  Is  ques- 
tion of  fact. — People  v.  Creegan,  121  Cal. 
654,  567,  58  Pac.  1082;  People  v.  Compton, 
123  Cal.  408,  407.  66  Pac.  44. 

S.  Agency  and  extent  and  power  of  an 
agent  are  questions  of  fact. — Fa  mum  v. 
Phoenix. Ins.  Co.,  83  Cal.  246,  261,  17  Am. 
St.  Rep.  233.  23  Pac.  869;  Grosse-Becker  v. 
Becker.  102  Cal.  226.  227.  36  Pac.  433:  Berg- 
tholdt  v.  Porter  Bros.  Co.,  114  Cal.  681,  688, 
46  Pac.  738. 


Aa  to  agency,  see  briefs  7L.R,  A.  750; 
70  I*  R.  A.  739. 

Aa  to  extent   of  authority   of  agent,  see 

brief  66  L.  R.  A-  596. 

4.  Authority  of  justice  of  pence  to  ad- 
minister oath  in  .criminal  case  pending  be- 
fore him  Is  question  of  fact. — People  v.  De 
Carlo.  124  Cal.  462,  467,  57  Pac.  383. 

5.  Broker,  whether  merely  middleman  or 
agent  of  both  parties,  is  question  of  fact. 
—Clark  v.  Allen,  125  Cal.  276,  277,  57  Pac 
985. 

«.  Condonation  Is  question  of  fact- 
Smith  v.  Smith,  119  Cal.  183,  188,  51  Pac. 
183,  48  Pac.  730. 

7.  Confession— Admissibility— Voluntari- 
ness of  question  for  judge. — Under  the  pro- 
visions of  the  above  section  and  section 
2102,  post,  the  question  whether  a  confes- 
sion offered  In  evidence  is  admissible  on 
the  ground  that  it  was  the  free  and  volun- 
tary act  of  the  accused,  is  one  for  the  de- 
termination of  the  trial  court. — People  v. 
Columbus,  —  Cal.  App.  — ,  194  Pac.  288, 
following  the  doctrine  In  People  v.  Gibson, 
28  Cal.  App.  834.  152  Pac.  316. 

8.  Contributory  negligence. — If  different 
Inferences  might  be  drawn  from  evidence 
as  to  whether  plaintiff  was  guilty  of  con- 
tributory negligence,  It  Is  province  of  jury 
to  determine  such  questions  and  draw  such 
Inferences. — Hollo  way  v.  Pasadena  &  Pac. 
R.  Co.,  130  Cal.  177,  180,  62  Pac.  478. 

9.  Where  passenger  on  crowded  car 
takes  seat  on  platform  with  his  feet  rest- 
ing on  steps,  question  of  contributory  neg- 
ligence is  one  for  jury. — Holloway  v.  Pasa- 
dena &  Pac.  R.  Co.,  130  Cal.  177,  180,  62 
Pac.  478. 

Aa  to  contributory  negligence,  when 
question  for  jury,  see  notes  79  Am.  Dec. 
727;  87  Am.  Dec.  684;  90  Am.  Dec.  407;  93 
Am.  Dec.  494;  100  Am.  Dec.  618;  16  Am.  Dec. 
639;  29  Am.  Dec  102;  51  Am.  Dec.  603;  4 
L.  R.  A.  68;  6  L.  R.  A.  214,  216;  18  L.  R.  A. 
728.  729;  38  L.  R.  A.  786-790;  briefs  11 
L.  R.  A.  674;  16  L.  R.  A.  326;  28  L.  R.  A. 
486;  31  Li.  R.  A.  785;  82  L.  R.  A.  497;  85 
L.  R.  A.  768;  86  L.  R.  A.  586;  58  L.  R.  A. 
656;  53  Li.  R.  A.  792;  64  L.  R.  A.  260;  54 
L.  R.  A.  803;  65  I*  R.  A.  429;  56  L.  R.  A. 
98;  56  L.  R.  A.  763;  67  L  R  A.  808;  67 
L.  R.  A.  466;  58  L  R.  A.  217;  68  L.  R.  A. 
127;  60  L.  R.  A.  681;  61  Ia  R.  A.  830;  64 
L.  R.  A.  345;  64  I*  R.  A.  642;  «4  L.  R.  A. 
675;  66  L.  R.  A.  945;  70  I*  R.  A.  763;  70 
L.  R.  A.  609. 

Effect  of  evidence— Is  for  jury,  see,  ante, 
S  2061   and  note. 

Id.  Fraud  Is  question  of  fact — Perry  v. 
Quack enbush,  105  Cal.  299,  308,  88  Pac.  740. 

11.  In  action  to  quiet  title,  which  Is 
equity  case,  court  Is  not  bound  by  verdict 
of  Jury  on  question  of  fraud. — Moore  v. 
Capp.    119  Cal.   429.   434.   61   Pac.   630. 

As  to  fraud,  see  notes  4  I*  R.  A.  833;  37 
l  j,  R.  A .  61*). 
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12.  Fraadnleat  latent  is  question  of  fact. 
— Jamison  v.  King;,  50  Cal.  1S2,  137;  Harris 
v.  Burns,  60  Cal.  140,  142;  Daugrherty  v. 
Daugherty,  104  Cal.  221,  223,  37  Pac.  889; 
Knox  v.  Moses,  104  Cal.  602,  605,  38  Pac.  318. 

As  to  frandalemt  latest  being;  oaesttom  of 
tact,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed.t  fi  3442 
and  note. 

IS.  Good  faith  is  question  of  fact. — Mc- 
Mullin  v.  McMullin,  123  Cal.  653,  655,  56 
Pac.  654;  People  v.  Griffith,  122  Cal.  212,  215, 
64  Pac.  726. 


14.  Jeopardy  aad  former  acoalttal  are 
oae«tloas  of  fact,  and  it  is  true  as  general 
proposition  that  questions  of  fact  are  ex- 
clusively for  jury,  but  where  first  Infor- 
mation Tailed  to  chargre  any  offense,  it  is 
n6t  error  to  charge  jury  that:  "Plea  of 
once  in  jeopardy  is  not  sustained  by  evi- 
dence, and  your  verdict  on  that  issue  will 
be  'for  the  people/  "  as,  where  essential  fact, 
omission  of  which  rendered  first  informa- 
tion invalid,  is  not  disputed  and  only  ques- 
tion is  whether,  upon  this  state  of  facts, 
defendant  has  been  once  in  jeopardy.  Such 
omission  raises  a  question  of  law  as  to 
effect  of  which  jury  are  not  competent  to 
judge. — People  v.  Ammerman,  118  Cal.  23, 
28,  29,  50  Pac.  16. 

15.  Laches  la  qveatloa  of  fact. — Wolff  v. 
Canadian  Pac.  R.  Co.,  123  Cal.  535,  540,  56 
Pac.   453. 

16.  Malice,  in  action  for  libel,  may  be 
either  malice  in  law  or  malice  in  fact. — 
Childers  v.  Mercury  P.  &  P.  Co.,  106  Cal.  284, 
288,  45  Am.  Dec.  43,  38  Pac.  903. 

A»  to  malice,  see  briefs  53  L.  R.  A.  447; 
64  L.  R.  A.  856. 

17.  Ne*llffeace< — It  Is  province  of  Judge 
to  determine  whether  or  not  the  evidence- 
offered  by  plaintiff  has  any  legal  tendency 
to  establish  negligence,  and  it  is  for  jury 
to  say,  after  weighing  and  considering  all 
the  evidence,  whether  or  not  the  negli- 
gence has  been  sufficiently  proved. — Bush  v. 
Barnett,  96  Cal.  202,  205,  81  Pac.  2;  Mc- 
Currle  v.  Southern  Pac.  Co.,  122  Cal.  658, 
660,  55  Pac.  324;  Holloway  v.  PaBadena  & 
Pac.  R.  Co.,  130  Cal.  177,  179,  62  Pac.  478. 

See,   post    8  2102   and   note. 


As  to  negilsjeace,  see  notes  7  Am.  Rep. 
208;  69  Am.  Rep.  179,  180;  1  L.  R.  A.  173, 
174;  13  L.  R.  A.  728,  729;  IB  L  R.  A.  332, 
333;  61  L.  R.  A.  589-591;  briefs  3  L.  R.  A. 
321;  29  L.  R.  A.  758;  30  L  R  A.  509;  37 
L.  R.  A.  726;  38  I*  R.  A.  236:  40  L.  R.  A. 
96;  52  L.  R.  A.  657;  54  I*  R.  A.  814;  54 
L.  R.  A.  775;  55  L.  R.  A.  429.  57  L  R.  A. 
308;  62  L.  R.  A.  960;  67  L.  R.  A.  256;  69 
L.  R,  A.  301;  69  L.  R.  A.  342;  69  L.  R  A. 
888;  70  L.  R.  A.  601. 

18.  Nalaaace. — Whether  or  not  the  over- 
flowing of  sewage  is  injurious  to  health,  or 
offensive  to  senses,  or  obstructs  plaintiff's 
property,  or  interferes  with  its  enjoyment. 
Is  a  question  of  fact. — Requena  v.  City  of 
Los  Angeles,  45  Cal.  55. 

19.  Whether  any  given  encroachment 
upon  a  public  or  private  right  is  a  nuisance 
or  not,  is  a  question  of  fact. — Gunter  t. 
Geary,  1  Cal.  462,  466;  Mlddleton  v.  Frank- 
lin, 3  Cal.  238,  241;  People  v.  Davidson,  39 
Cal.  379,  383;  Blanc  v.  Klumpke,  29  Cal. 
156,  169. 

Aa  to  nalsaace,  see  Kerr's  Cyc.  Civ.  Code. 
2d.  ed.,  99  3479  et  seq.  and  notes:  also  note 
58  Am.  Dec.  632. 

Aa  to  nalaaace,  existence  *f»  see  brief  6? 
L.  R.  A.  984. 

20.  Ownership  Is  question  of  fact,  when. 
t  — Reclamation  Dist.  v.  Burger,  122  Cal.  442. 

444,  55  Pac.  156. 

21.  Power  of  tae  coart  to  direct  a  ver- 
dict or  graat  a  aonaalt  at  the  end  of  the 

plaintiff's  case  is  not  violative  of  above  sec- 
tion or  of  section  7,  article  I  of  the  con- 
stitution. There  is  no  distinction  between 
this  power  and  the  power  to  set  aside  a 
verdict  which  is  unwarranted  by  the  evi- 
dence.— Bohn  v.  Pacific  Electric  R.  Co.,  5 
Cal.  App.  622,  623,  91  Pac.  115. 

22.  Power  of  Jury.  —  Jury  in  rendering 
verdict  in  criminal  case  necessarily  has 
naked  power  to  decide  all  questions  arising 
on  general  issue  of  not  guilty;  but  it  only 
haB  right  to  find  facts,  and  apply  to  them 
law  as  given  by  court. — People  v.  Lena  You. 
97  Cal.  224,  228,  82  Pac.  11. 


§  2102.  QUESTIONS  OF  LAW  ADDRESSED  TO  THE  COURT.  All  ques- 
tions of  law,  including  the  admissibility  of  testimony,  the  facts  preliminary  to 
such  admission,  and  the  construction  of  statutes  and  other  writings,  and  other 
rules  of  evidence,  are  to  be  decided  by  the  court,  and  all  discussions  of  law 
addressed  to  it.  Whenever  the  knowledge  of  the  court  is,  by  this  code,  made 
evidence  of  a  fact,  the  court  is  to  declare  such  knowledge  to  the  jury,  who  are 

bound  to  accept  it. 

History:     Enacted  March  11,  1872. 

3,4.  Construction  of  the  boundary. 

5.  Construction  of  contract. 

6.  Construction  of  deed. 

7.  Construction  of  pleadings. 


QUESTION  OF  LAW— ADDRESSED  TO 

COURT. 


1.  Alteration  of  contract. 

2.  Alteration    of    instrument  —  Family 

bible. 


Tit.  VI,  Ch.  IV.l 


PLEADINGS— MATERIALITY  OF  EVIDENCE. 
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8.  Fellow-servant. 
9-11.  Materiality  of  evidence. 

12.  Matters  which  are  within  the  judicial 

knowledge  of  the  court. 

13.  Negligence. 

14- 16.  Probable  cause. 

17.  Questions  of  fact  addressed  to  eourt. 

18.  Seasonable  time. 

19.  Rules  of  railroad — Interpretation  of — 

Relative  duty  of  plaintiff  and  train- 
dispatcher— Opinion  and  conclusions 
of  witness. 

20.  Statute  of  limitations. 

21.  Whether  an  offer  was  an  offer  of  com- 

promise or  an  admission. 

As  to  account  stated,  whether  conversa- 
tion sufficient  to  establish,  see  note  27 
L.  R.  A.  825.  826. 

As  to  Interpretation  of  alleged  wrongful 
publication,  see  brief  58  L.  R.  A.  509. 

As  to  Jury  helng  Judges  of  lnw  and  fact 
In  criminal  cases,  see  brief  19  L.  R.  A.  146. 

As  to  libel,  whether  publication  aa  set  out 
la  complaint  la  Ubelona  per  se,  see  note 
8  L.  R.  A.  214. 

As  to  libel,  whether  communication  la 
privileged,  see  brief  58  I*  R.  A.  447;  brief 
64  L.  R.  A.  856;  brief  51  L.  R.  A.  451. 

Aa  to  jury  determining;  law  and  fact  In 
trial  for  libel,  see  Kerr's  Cyc.  Pen.  Code, 
2d  ed.,   $  1125. 

As  to  reasonableneaa  of  tax,  see  brief  67 
L.  R.  A.  798. 

As  to  whether  notice  of  death  of  Insured 
person  was  "immediate,**  where  facts  are 
undisputed,    being    question    for    court,    see 

brief  62  L.  R.  A.  486. 

As  to  whether  statements  In  Insnranco  ap- 
plication* are  warrant  lea  or  simple  repre- 
aentntlons,  being  question  of  law,  see  brief 
61  L.  R.  A.  837. 

1.  Alteration  of  contract*  effect  of,  Is  for 
court  to  declare. — Gilliam  v.  Brown,  116 
Cal.  454,   457,  48  Fac.  486. 

2.  Alteration  of  Instrument  —  Family 
bible. — Whether  there  had  been  material 
alteration  In  entry  in  family  bible  offered 
as  evidence  of  pedigree  is  question  to  be 
determined  by  court  when  it  is  offered  and 
before  it  is  presented  to  Jury. — People  v. 
Mayne,  118  Cal.  516.  518,  62  Am.  St.  Rep. 
256,  50  Pac.  654. 

3.  Construction      of      the      boundary.  — 

Whether  particular  parcel  of  land  is  within 
lines  of  survey  is  question  of  fact  to  be 
shown  by  evidence,  but  whether  lines  of 
survey  which  purport  to  describe  tract  of 
land  in  deed  sufficiently  define  land  to  be 
conveyed  is  to  be  determined  by  court  when 
deed  1b  offered  in  evidence. — Los  Angeles 
Farming;  &  Milling;  Co.  v.  Thompson,  117 
Cal.  694,   602,   49  Pac.  714. 

4.  What  are  boundaries  is  matter  of  law; 
but    where    they   are    is   matter    of    fact. — 


White    T.    Spreckels,    76    Cal.    610,    616,    17 
Pac  715. 

As  to  houndnrlcSf  what  are,  helna;  ques- 
tion of  law |  where  they  are,  question  of 
fact,  see  note  28  Am.  Dec.  584. 

5.  Construction  of  contract.  —  What  an 
agreement  means  is  for  court  to  decide. — 
Luckhart  v.  Ogden,  30  Cal.  647,  656;  Ellis  v. 
Crawford,  39  Cal.  523,  527. 

As  to  contract*  coastructlon  of,  helna; 
question  for  court,  see  note  4  L.  R.  A.  204; 
brief  66  L.  R.  A.  72S. 

As  to  construction  of  written  Instrument, 
when  proper  question  for  jury,  see  brief  66 
L.  R.  A.   735. 

As  to  meaalng  and  effect  of  certificate  of 
deposit,  see  brief  68  L.  R.  A.  122. 

«.  Construction  of  a  deed  is  a  question 
to  be  determined  by  court. — Hicks  v.  Cole- 
man, 25  Cal.  122,  142;  Moody  v.  Palmer, 
50  Cal.  31,  37. 

7.  Construction  of  pleading*. — It  is  error 
for  court  in  instructing;  jury  to  tell  them 
that  if  they  should  find  "that  defendant,  In 
his  answer,  denies  plaintiff's  title,  posses- 
sion, and  right  of  possession,  and  claims 
title,  possession,  and  right  of  possession  in 
himself,  then  as  to  question  of  ouster  you 
are  instructed  to  find  for  plaintiff,"  in  action 
In  which  ouster  is  admitted  by  answer. 
Construction  of  pleading's  is  question  for 
court  and  not  for  Jury,  and  it  is  error  to 
tell  jury  that  question  is  one  of  issues  to 
be  treated  by  them. — Taylor  v.  Middleton. 
67  Cal.  666,  657,  8  Pac.  594. 

8.  Fellow-servant* — Whether  one  acts  as 
a  fellow-servant  or  as  a  representative  of 
the  master  is  a  question  of  law. — Donnelly 
v.  San  Francisco  B.  Co.,  117  Cal.  417,  424, 
49  Pac.   559. 

As  to  fellow-servants,  whether  persons 
are,  see  briefs  58  L.  R.  A.  691,  64  L.  R.  A. 
915,  66  L.  R.  A.  300. 

9.  Materiality  of  evidence.  —  The  ques- 
tion of  materiality  of  evidence,  no  matter 
when  or  how  it  may  arise,  is  always  one  of 
law  for  court  and  not  of  fact  for  jury.  It 
usually  arises  in  ordinary  trial  of  cause, 
where  one  party  offers  evidence,  and  other 
objects  to  It  as  immaterial,  and  in  that  case 
it  would  be  clear  to  every  one  that  ques- 
tion was  for  court.  The  question  Is  exactly 
same  when,  on  trial  for  perjury,  materiality 
of  alleged  false  testimony  arises.  On  trial 
for  perjury  it  is  duty  of  court  to  instruct 
Jury  as  to  what  facts  would  show  material 
testimony. — People  v.  Lem  You,  97  Cal.  224, 
228,  32  Pac.  11. 

10.  Materiality  of  alleged  perjured  testi- 
mony is  a  question  for  consideration  of 
court. — People  v.  Clementshaw,  59  Cal.  885, 
386. 

11.  Proper  course  is  for  court,  assuming 
all  evidence  to  be  true,  to  determine 
whether  particular  article  of  evidence  is  or 
is  not  material.  Any  dispute  as  to  truth 
of  facts,  however,  must  go  to  Jury. — People 
v.  Lem  You.   97  Cal.  224,   299,  32   Pac.  11. 
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12.  Matters  whlca  are  wit  bin  tae  Judl- 
elal  knowledge  of  the  coart,  as  time  when 
moon  rises  at  given  date,  may  be  declared 
by  court  to  Jury  in  its  instructions.  This 
declaration  can  not  be  controverted  by 
affidavits  where  it  is  assigned  as  error 
upon  motion  for  new  trial.  As  this  knowl- 
edge of  court  does  not  depend  upon  weight 
of  evidence  and  is,  not  to  be  determined 
upon  consideration  of  credibility  of  wit- 
nesses, it  is  evident  that  when  court  has 
stated  to  Jury  the  fact  of  which  it  takes 
judicial  knowledge,  correctness  of  such 
statement  is  not  to  be  controverted  or  set 
aside  upon  appeal  by  affidavits  which  are 
merely  contradictory  of  correctness  of  such 
statement.  Appellate  court  takes  judicial 
notice  of  fact  in  same  manner  as  does  trial 
court;  but,  in  absence  of  any  manifest  error 
in  statement,  fact  as  stated  by  court  below 
will  be  assumed  to  be  correct,  and  appel- 
lant will  be  required  to  show  affirmatively 
that  court  erred  in  its  statement  of  it. — 
People  v.  Mayes,  113  Cal.  618,  625,  626,  46 
Pac.  860. 

Aa  to  knowledge  of  court*  see,  ante,  {1875 
and  note. 

18.  Negligence^ — When  facts  are  admit- 
ted or  established  by  uncontro verted  evi- 
dence question  of  negligence  is  matter  of 
law  for  the  court. — Flemming  v.  Western 
Pac.  R.  Co.,  49  Cal.  268,  257.  See,  ante, 
5  2101  and  note. 

Aa  to  aegllgeace,  when  question  for  eoart, 
see  notes  16  L.  R.  A.  882,  333,  38  L*.  R.  A. 
786-790;  briefs  1  L.  R.  A.  430,  7  L.  R.  A. 
688,  41  L.  R.  A.  288,  55  L.  R.  A.  912,  67 
L.  R.  A.  820,  69  L.  R.  A.  477,  59  L  R.  A. 
699,   60  Li.  R.  A.  288,  62  L.  R.  A.  876. 

Aa  to  contributory  negligence,  waea  ques- 
tion la  to  be  determined  by  court,  see  notes 
66  Am.  Dec.  410;  80  Am.  Dec.  53;  86  Am.  Dec. 
694,  731;  100  Am.  Dec.  448;  37  Am.  Rep. 
711;  50  Am.  Rep.  656. 

14.  Proaaale  cause* — Question  of  prob- 
able cause  in  action  for  malicious  prosecu- 
tion can  never  be  left  to  determination  of 
jury.  What  facts  and  circumstances  amount 
to  probable  cause  Is  pure  question  of  law. 
Whether  they  exist  or  not  in  any  particu- 
lar case  is  pure  question  of  fact.  The 
former  is  exclusively  for  court,  latter  for 
jury.— Ball  v.  Rawles,  98  Cal.  222,  227,  28 
Pac.  937;  Sandell  v.  Sherman,  107  Cal.  891, 
394,  40  Pac.  493.  See  Kinsey  v.  Wallace,  86 
Cal.  462,  477. 

15.  The  authorities  are  substantially 
uniform  that  question  of  probable  cause, 
however  presented,  Is  question  of  law,  and 
therefore  one  to  be  determined  by  court. 
When  facts  in  reference  to  alleged  prob- 
able cause  are  admitted  or  established  be- 
yond controversy,  then  determination  of 
their  legal  effect  is  absolute,  and  jury  are 
to  be  told  that  there  was  or  was  not  prob- 
able cause,  as  case  may  be.  When,  how- 
ever, facts  are  controverted,  and  evidence 
is  conflicting,  then  determination  of  their 
legal  effect  by  court  is  necessarily  hypothet- 


ical, and  jury  are  to  be  told  that  if  they 
And  the  facts  in  designated  way,  then  that 
such  facts,  when  so  found,  do  or  do  not 
amount  to  probable  cause.  But  in  neither 
case  are  jury  to  determine  whether  or  not 
established  facts  do  or  do  not  amount  to 
probable  cause. — Harkrader  ▼.  Moore,  44 
Cal.  144,  152. 

16.  In  action  for  malicious  prosecution 
it  is  not  competent  for  court  to  give  to  jury 
definition  of  "probable  cause"  and  instruct 
them  to  find  for  or  against  defendant  ac- 
cording as  they  may  determine  that  facta 
are  within  or  without  that  definition.  Such 
Instruction  is  only  to  leave  to  them  in  an- 
other form  function  of  determining  whether 
there  was  probable  cause.  The  court  can 
not  devest  Itself  of  its  duty  to  determine 
this  question,  however  complicated  or 
numerous  may  be  the  facts.  It  must  in- 
struct upon  this  subject  in  concrete  and  not 
in  abstract,  and  must  not  leave  to  that 
body  office  of  determining  question,  but 
must  itself  determine  it,  and  direct  jury 
to  find  Its  verdict  in  accordance  with  such 
determination.  Court  should  group  in  its 
instructions  facts  which  evidence  tends  to 
prove,  and  then  instruct  jury  that  if  they 
find  such  facts  to  be  established,  there  was 
or  was  not  probable  cause,  as  case  may  be, 
and  that  their  verdict  must  be  accordingly. 
— Ball  v.  Rawles,  93  Cal.  222.  228,  28  Pac. 
937;  People  v.  Lem  Tou,  97  Cal.  224,  229,  230, 
32  Pac.  11. 

Aa  to  probable  cause,  see  brief  66  L.  R.  A. 
888. 

17.  Questions  af  fact  addressed  te  court. 

— It  is  within  the  province  of  the  court  to 
construe  the  language  used  by  the  board 
of  supervisors  in  describing  the  boundaries 
of  a  supervisorial  district. — People  v.  Wil- 
liams,  29  Cal.  App.  552,  156  Pac.  882. 

18.  Reasonable  time.  —  Term  "reason- 
able time"  is  technical  and  legal  expres- 
sion, which  in  abstract  involves  matter 
of  law  as  well  as  matter  of  fact.  When- 
ever any  rule  or  principle  of  law  ap- 
plies to  special  facts  proved  in  evidence 
and  determines  their  legal  quality,  its 
application  is  matter  of  law.  But  when- 
ever the  special  facts  and  circumstances  are 
such  that  court  can  not  by  aid  of  any  legal 
rule  or  principle  decide  upon  legal  quality 
of  facts,  it  is  necessary  that  jury  should 
draw  inference  of  fact,  with  reference  to 
ordinary  course  and  practice  of  dealing 
and  general  principles  of  morality  and 
utility.  Where  law  itself  prescribes  what 
shall  be  considered  to  be  reasonable  time 
in  respect  to  given  subject,  question  is  one 
of  law,  and  duty  of  jury  is  confined  to  find- 
ing simple  facts.  Where,  on  other  hand, 
law  "does  not,  by  operation  of  any  prin- 
ciple or  established  rule,  decide  upon  legal 
quality  of  simple  facts,  or  res  gestae,  it  Is 
for  Jury  to  draw  general  inference  of  rea- 
sonable or  unreasonable  in  point  of  fact. 
In  such  case  legal  conclusion  follows  in- 
ference of  facts;   in   other  words,   question 
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as  to  reasonable  time,  etc.,  is  one  of  fact, 
and  time  Is  reasonable  or  unreasonable,  in 
point  of  law,  according:  to  finding:  of  Jury 
in  point  of  fact"  (Starkie  on  Ev.  774). — 
Luckhart  v.  Ogrden,  80  Cal.  547,  658,  559. 

As  to  reasonable  time,  whom  question  of 
law  and  when  question  of  fact,  see  note  17 
Am.  Dec.  544-649. 

10.  Roles  of  railroad— Interpretation  of 
— Relative  dnty  of  plaintiff  and  trnln- 
dlapntcner—  Opinion  and  conclusions  of 
witnesses. — In  an  action  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  sustained  by  plaintiff  in  a  railroad 
wreck,  where  two  trains  of  the  defendant 
company  collided,  the  admission  of  opinions 
and  conclusions  of  certain  witnesses  in  the 
interpretation  of  the  printed  operating: 
rules  of  the  railroad  company,  the  applica- 
tion  of   the   rules,   the   duty   of   the  train- 


dispatcher  under  the  rules,  the  priority  of 
one  rule  over  another,  as  to  which  of  two 
trains  was  superior,  and  the  relative  duties 
of  the  plaintiff  and  train-dispatcher,  was 
prejudicially  erroneous  because  if  the  rules 
required  elucidation,  it  was  the  duty  of  the 
court  to  interpret  them  under  the  provisions 
of  the  above  section. — Richman  v.  San 
Francisco,  N.  ft  C.  Railway,  180  Cal.  454, 
463,  181  Pac.  769. 


Statnte  of  limitations.  —  When  facts 
are  agreed  upon  or  ascertained,  it  is  ques- 
tion of  law  and  not  of  fact  whether  or  not 
case  is  brought  within  bar  of  statute  of 
limitations. — Reed  v.  Swift,  45  Cal.  255,  256. 

21.  Whether  an  offer  was  an  offer  of 
compromise  or  an  admission  is  question  for 
determination  of  court  itself  and  should 
not  be  submitted  to  Jury. — Scott  v.  Wood, 
81  Cal.  S98,  406,  22  Pac.  871. 


§  2103.  QUESTIONS  OF  FACT  BY  COURT  OR  REFEREE.  The  provi- 
sions contained  in  this  part  of  the  code  respecting  the  evidence  on  a  trial  before 
a  jury,  are  equally  applicable  on  the  trial  of  a  question  of  fact  before  a  court, 
referee,  or  other  officer. 

History:    Enacted  March  11,  1872. 


QUE8TION8  OP  FACT— REOPENING 

CAUSE. 

1.  Reopening  cause— Discretion  of  trial  court. 

2.  Same — Exercise  of  such  discretion  will  not 

be  reviewed. 

1.  Reopening;  canoe— Dlacvetton  of  trial 
eonrt.  —  It  Is  within  the  discretion  of 
referees  to  open  a  case,  after  it  has  once 


been  closed,  for  the  purpose  of  receiving: 
additional  testimony.  —  Marziou  v.  Pioche, 
10  Cal.  545,  546. 

As  to  referee  opening  op  a  case  for  fur- 
ther testimony,  see,  ante,   {  2042  and   note. 

2.  Sane— Exercise  of  «och  discretion  will 
not  be  reviewed  on  appeal  except  in  cases 
of  gross  abuse. — Marziou  v.  Pioche,  10  Cal. 
545,  546. 


§2101    MONEYS  PAID  INTO  COURT.    [Repealed.] 

History:     Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p.  394;  re- 
peal by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1 
p.  267,  held  unconstitutional,  see  history,  §5  ante;   repeal  approved 
March  20,  1907,  Stats,  and  Amdts.  1907,  pp.  711,  735. 

Editorial  note:    The  provisions  of  the  repealed  section  are  incor- 
porated Into  S  573  ante  by  the  amendment  of  March  20,  1907,  Stats 
and  Amdts.  1907,  p.  711,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  519 


MONEYS  PAID  INTO  COUBT. 
L  In  General,  1-5. 

II.  Act  of  Maboh  24,  1874,  Sections  253, 
254,  6-10. 

I.  In  General. 

1.  Editorial  note. 

2.  Aet  passed  by  legislature  in  April,  1864. 

3.  Certificate  of  auditor. 

4.  Construction — Provision  of  former  above 

section  seems  to  have  been  general. 

5.  Irregular  deposit  with  treasurer. 


II.  Act  of  March  24,  1874,  Sections  253, 
254.  ' 

6.  Act  of  March  24,  1874— Repealing  clause 

— Bights  preserved. 

7.  Effect   of   amendment   regulating  admis- 

sion of  testimony. 

8.  Effect  of  repeal  on  rights  acquired. 

9.  Duty  of  clerk. 

10.  Duty  of  treasurer— Money  "deposited  in 
court." 

I.  IN  GENERAL. 

1.  Editorial  motet  The  former  provisions 
of  above  section  having:  been  carried  Into 
section  673,  ante,  in  1»07,  the  decisions  ren- 
dered under  the  former  section  are  retained 
here  for  such  use  as  they  may  be  found  to 
have. 
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2.  Act  passed  by  legislature  la  April, 
1864,  entitled  "An  act  concerning:  moneys 
deposited  in  courts  of  record  in  this  state'* 
(Stats.  1863-4,  p.  468),  was  not  repealed  by 
adoption  of  code  In  1873.  Sections  572  and 
573,  ante,  provide  for  different  case,  and 
there  were  no  sections  which  covered 
ground  occupied  by  statute  until  section 
2104  was  added  in  1874,  which  seems  to 
take  place  of  statute.  First  section  of  act 
provided  that  "in  all  cases  in  which  stat- 
utes of  this  state  authorize  deposit  of 
moneys  in  courtB  of  record  of  this  state, 
moneys  so  deposited  shall  be  paid  to  the 
clerk  of  court  who  shall  deposit  them,  in 
his  name  of  office,  with  treasurer  of  the 
county."  Second  section  made  it  duty  of 
treasurer  to  receive  such  deposits  of 
moneys  from  clerk  of  court  as  special  de- 
posits, and  to  keep  each  deposit  entirely 
separate  from  all  other  moneys  under  his 
control,  and  to  give  to  clerk  making:  such 
deposits  receipts  for  same,  which  receipts 
were  required  to  state  court  in  which  ac- 
tion was  pending:,  also  title  of  action  in 
which  such  deposit  was  made,  and  amount 
so  deposited.  Third  section  provided  that 
for  safe-keeping:  of  all  moneys  so  deposited 
treasurer  should  be  held  responsible  on  his 
official  bond. — Heppe  v.  Johnson,  73  Cal.  265, 

268,  14  Pac.  833. 

3.  Certificate  of  auditor. — Whether  de- 
posit should  be  accompanied  by  certificate 
of  aduitor,  as  provided  in  sections  4145  and 
4217  of  Political  Code,  was  raised,  but  not 
decided,   in   Heppe  v.   Johnson,   73   Cal.   265, 

269,  14  Pac.   833. 

4.  Coastroctloa  —  Provtsioa  of  former 
above  section  seems  to  have  been  general, 

and  applicable  in  all  cases,  and  is  not  in- 
consistent with  section  1254,  ante,  which 
provides  that  where,  in  condemnation  suit, 
plaintiff  may  be  authorized  to  take  posses- 
sion of  premises  involved  before  trial  upon 
payment  Into  court  of  sum  of  money  to  be 
fixed  by  Judge,  court  "may"  order  that 
money  to  be  deposited  in  state  treasury. — 
City  of  Los  Angeles  v.  Pomeroy,  133  Cal. 
529,   532,    533,    65  Pac.    1049. 

5.  Irregrnlar     deposit     with     treasurer. — 

When  treasurer  receives  such  deposit  from 
clerk,  whatever  irregularities  there  may 
be  in  making  of  deposit,  he  receives  it  in 
his  official  capacity,  and  is  bound  to  pay 
it  out  on  order  of  court,  or  turn  it  over  to 
his  successors  in  office.  For  safe-keeping 
of  all  money  so  deposited  treasurer  is  re- 
sponsible on  his  official  bond. — Heppe  v. 
Johnson,  73  Cal.  265,  270,  14  Pac.  833. 

As  to  liability  of  sureties  oa  official  bonds 
of  officers,  see  Kerr's  Cyc.  Pol.  Code,  2d  ed., 
§  959  and   note. 


II.  ACT  OF  MARCH  24,   1874,  ||  253,   254. 


6.  Act  March  24,  1874— Rcpealias;  dai 
—-Rights  preserved. — The  act  of  March  24. 
1874,  amending  this  code,  contained  two 
sections  not  carried  into  the  code  and  which 
have  not  been  repealed.  They  are  as  fol- 
lows: 

{  253.  All  provisions  of  law  inconsistent 
with  the  provisions  of  this  act  are  hereby 
repealed;  but  no  rights  acquired,  or  pro- 
ceedings taken  under,  the  provisions  re- 
pealed shall  be  impaired,  or  in  any  manner 
affected  by  this  repeal;  and  whenever  a 
limitation  or  period  of  time  prescribed  by 
such  repealed  provisions  for  acquiring  a 
right  or  barring  a  remedy,  or  for  any  other 
purpose,  has  begun  to  run  before  this  act 
takes  effect,  and  the  same  or  any  other 
limitation  is  prescribed  by  this  act,  the 
time  which  shall  have  run  when  this  act 
takes  effect  shall  be  deemed  part  of  the 
time  prescribed  by  this  act. 

9  254.  This  act  takes  effect  on  the  first 
day  of  July,  eighteen  hundred  and  seventy- 
four. — Code  Amdts.  1873-4,  p.  279. 

7.  Effect  of  ameadameat  regnlatlna-  ad- 
amission  of  testimony. — It  was  held  that 
this  provision  did  not  save  right  of  a  plain- 
tiff in  an  action  upon  claim  against  estate 
of  deceased  to  use  as  evidence  his  deposi- 
tion taken  before  amendment  of  section 
1880,  ante,  whereby  parties  to  action  prose- 
cuted against  executor  or  administrator 
upon  claim  against  estate  of  deceased  are 
prohibited  from  being  witnesses  in  cause. — 
Mitchell  v.  Haggenmeyer,  51  Cal.  108,  110. 

8.  Effect  of  repeal  oa  rfnjhta  acquired. — 

No  rights  acquired  or  proceedings  taken 
under  provisions  of  repealed  law  can  be 
impaired  by  repeal. — Hibernla  Sav.  &  L*. 
Soc.  v.  Hayes,  56  Cal.  297,  306. 

9.  Daty  of  clerk.— Money  "deposited  in 
court"  remains  subject  to  the  order  of  the 
court,  whether  in  the  hands  of  the  clerk 
or  the  treasurer.  When  delivered  to  the 
clerk  it  is  his  duty,  unless  otherwise  di- 
rected by  law,  on  order  of  the  court  to  pay 
It  over  to  the  treasurer. — Higglns  v.  Keyes. 
5  Cal.  App.  482,  484,  90  Pac.  972. 

10.  Daty  of  treasurer.  —  Money  "depos- 
ited la  conrt"  for  a  specific  purpose,  al- 
though the  corpus  of  it  may  be  held  by 
the  treasurer,  he  is  merely  the  custodian  of 
the  court,  and  can  not  be  compelled  to  pay 
the  money  to  any  one  except  by  the  order 
of  the  court  in  which  deposited.  Unless 
such  an  order  has  been  made  there  is  no 
duty  Imposed  upon  either  the  clerk  or  the 
treasurer  to  pay  out  the  money. — Higglns 
v.  Keyes,  5  Cal.  App.  482,  484,  485,  90  Pac 
972. 
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ABANDONING    CAUSE.     See    tit.    Cause    of 
Action. 

ABANDONMENT.   See  tits.  Cause  of  Action) 
Homestead!  Mechanics'  Lien. 

of  action,  nonsuit,  fi  681. 

of    condemnation    proceedings.      See    tit. 

Eminent  Domain. 

of  continuance  proceedings.  See  tit.  Emi- 
nent Domain. 

of  mechanics'  lien  by  contractor,  ft  1200. 

ABATEMENT   AND   REVISOR. 

action  of 

alienation  or  termination  of  title 
pending;,  effect  of,  §{740, 
747. 

by  death,  disability,  or  transfer, 
when,   fi  385. 

continuance  of  action  against  repre- 
sentative or  successor  In 
interest,    fi  886. 

In  name  of  original  party,  when, 
§386. 

may  be  continued  by  or  against  rep- 
resentative,  when,    9  385. 

nuisance,  of,  public  or  private,  of, 
5  781. 

pleas,  In,  fi  430. 

•hall  not  abate 

by  death  or  other  disability,  fi  386. 
by  transfer  of  interest,  fi  385. 

continuance  against  successor  or  repre- 
sentative,  fi  385. 

nuisance  or  waste,  abatement  of,   fifi  731, 

732. 

partition  proceedings,  death  or  insol- 
vency, effect  of,  fi  768. 

pleas  in  abatement,  fi  430. 

successive     actions,    right    to     maintain, 

fi  1047. 

termination    of    plaintiff's    title    pending 

suit,  effect  of,  fi  740. 

transferee,  may  be  substituted  in,  when, 

5  385. 

ABBREVIATIONS 

common,  may  be  used  in  judicial  proceed- 
ings, fi  186. 


ABSENCE 

chief  justice,  of,  or  disability,  fi  46. 
evidence,    of,    motion    to    postpone    trial, 

fi  595. 
executor,   of,  from   state,   fi  1354. 

from  state 

of   executor,    fi  1354. 

of  party,  effect  on  statute  of  limita- 
tions, fi  351. 

of    witness,    deposition    taken,    when. 
See  tit.  Deposition. 
Judge,  of 

chief  justice,   or  disability  of,   fi  48. 
court  held  by  another  judge,   fi  1060. 
proceedings  in  case  of,  fi  1039. 

(8901) 


ABSENCE 

Judaic,  of — (Continued).* 

settlement    of    bill    of    exceptions    or 
statement,    fi  653. 
Jury  trial  waived  by,  fi  681. 

justice  of  peace*  of, 

presiding  justice,   substitute,   fi  85. 

re-asslgnment  and  transfer  of  action, 
5  90. 
of   chief  Justice   of   supreme   court,   pro- 
ceedings in  case  of,  fi  46. 

of  defendant 

bringing  on  trial  In,  fi  594. 
service    of    summons    by    publication, 
fi  412. 
manner  of,  fi  413. 
state,  from,   running  of   statute   of  limi- 
tations,  fi  851. 
of  evidence,  cause  for  continuance,  fi  695. 
of  executor  from  state,  fi  1364. 

of  Judge 

authority      of      court      commissioner, 

5  259. 
court  may  adjourn,  fi  1039. 
holding  court  by  another  judge,  fi  160. 
settlement    of    bill    of    exceptions    or 

statement,  fi  653. 

of  Justice  of  peace 

presiding  justice,    substitute,    fi  85. 
re-assignment  and  transfer  of  action, 
§80. 

of  party 

bringing  cause   to   trial   In,   fi  594. 
order  deemed  excepted  to,   fi  647. 
publication  of  summons,  fi  412. 
manner  of  publication,   fi  413. 
of  presiding  justice  of  peace,  substitute, 

5  85. 

of  superior  Judge 

court  held  by  another  Judge,   fi  160. 
power     of     court     commissioner     on, 

5  259. 
of  testimony,  trial  to  be  postponed,  when, 

fi  695. 

of  witness 

deposition  may  be  taken,  when,  fi  2020. 
postponement  of  trial  for,  fi  595. 
or  disability  of  chief  justice,  fi  46. 
order  made  in,  of  party,  deemed  excepted 

to,  fi  647. 
presiding  Justice  of  peace,   of,  substitute, 

fi  86. 
publication   of  summons   when   defendant 

is,  from  state,  fi  412. 
manner  of  making  publication,   fi  413. 
state,    from,    by    defendant,    running    of 

statute  of  limitations,  fi  351. 
superior  judge*  of 

authority      of     court      commissioner, 

fi  259. 
court  may   adjourn,   fi  139. 
holding  court  by  another  judge,  fi  180.' 
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ABSENCE — (Continued). 

trial 

in  absence  of  party,  9  384. 
jury   waived   by  absence,    8  681. 
waiver  of  jury  trial  by,  8  631. 

witness,  of 

deposition  may  be  taken,   8  2020. 
postponement  of  trial  for,   8  695. 

ABSENTEE.   See  tits.  Absence*  Nonresident. 

agent    for,    in    distribution    of    decedent's 

estate,    89  1691-1695. 

attorney   for,   appointment  may  be  made 

by  court,  when,  8  412. 

court  may  appoint  agent  to  take  posses- 
sion for,  when,  8  1691. 

real  and  personal  property  of  to  be  sold 

when,  8  1694. 

publication  of  summons  for 

as  to  generally,  8  412. 
how  made,  8  413. 

ABSTRACT 

of  Judgement  in  Justices'  court 

as  to  generally,  8  397. 

effect  of  docketing*  of,  8  894. 

filing   in   superior   court   and   issuing: 
execution  on,  8  399. 

judgment  not  lien  unless  filed  in  re- 
corder's office,  8  900. 

may  be  filed  and  docketed  in  county 
clerk's  office,   8  398. 
of  title.    See  tit.  Abstract  of  Title. 

ABSTRACT  COMPANY 

condemnation  of  property  of,  8  1238. 

ABSTRACT  OF  TITLE 

admissibility  of  in  evidence,  when,  8  1866a. 
in  action  for  partition,  88  799,  800. 
how  made  and  verified,  8  800. 

ACCIDENT.    See  tit.  New  Trial. 
as  ground  for  new  trial,  8  657. 

ACCOMPLICE.     See    tits.    Evidence;    Testi- 
mony %  'Witness. 

testimony  of  to  be  viewed  with  distrust, 

8  2061. 

ACCOUNT.  See  tit.  Accounting. 

a  further,  may  be  ordered,  when,  8  454. 

after  authority  revoked,  8  1629. 

allowance  of,  of  Joint  guardians.    See  tit. 

Guardians. 

bill  of  particulars  of.    See  tit.  Bill  of  Par- 
ticulars. 

by  special  administrator,  to  be  rendered, 

8  1417. 

copies  of,  right  to  take.  See  tit.  Inspec- 
tion of  Writing*. 

copy  may  be  demanded,  8  454. 

effect  of  refusal  of  demand,  8  464. 

court  may  order 

administrator  to,   8  1735. 
further,   when,   8  454. 
delivery  of  copy  to  adverse  party,  88  454, 

886. 
executors  and  administrators,  of.    See  tit. 

Executors  and  Administra- 
tors. 
as  to  generally,   88  1622-1640. 
,     exhibiting  original   and  delivery  of  copy 

of,  8  886. 
further,  may  be  ordered,  when,  8  454. 


ACCOUNT— (Continued). 

generally    or    defective,    further    may    be 

ordered,  8  454. 
how  ^proved,  8  1856. 
how  stated  in  pleading,  8  45.4. 

in  justices'  court,  8  886. 
inspection  of.   See  tit.  Inspection  of  Writ- 


interlocutory  judgment  ordering,  time  in 

which  to  appeal,  8  939. 
items  of,  need  not  be  pleaded,  8  454. 
Judge  may  receive  at  chambers,  8  166. 
limitation  of  action  on,  8  344. 
missing  persons,   trustee   of  estate   of   to 

make,  8  1822b. 
objection   to   of   executor,   etc.,  who   may 

file,   8  1626. 
of    executor   and    administrator,    petition 

for  citation  for,  8  1634. 
on   sale   of  decedent's   property.    See   tit. 

Account  of  Sale. 
persons  Intrusted  with  estate  of  decedent, 

may  be  cited  to,  f  1461. 
pleading? 

how  to  be  stated  in,  8  464. 
in  justices'  court  8  886. 

reference  of 

on  judgment  by  default,  f  686. 
powers  and  duties  of  referee.  8  639. 
when  ordered,  8  630.  » 

sale  of  decedent's  property,  of,. return  to 

be  made  of.  \  1675. 
secondary  evidence  of,  8  1865. 
special  administrator  to  render  an,  8  1417. 
summary  of,  admissible  in  evidence,  when, 

8  1856. 
surviving  partner.    See  tits.  Partnership* 

Surviving   Partner. 
to  render  an,  8  1585. 

to  be  rendered 

by  persons  trusted  with  estate,  8  1461. 
by  surviving  partner,  8  1585. 
trustee,  of,  settlement  after  distribution, 

8  1694. 

ACCOUNT  OF  SALE.    See  tit.  Sale  of  Prop- 
erty of  Decedent. 

of  decedent's  property,  8  16TS. 

ACCOUNTING.    See  tit.  Account. 
action  for,   of  rents  showing  redemption, 

8  707. 
of   executor   and    administrator.    See    tit. 

Executor  and  Administra- 
tor. 

of  guardian  of  minor.    See  tits.  Guardian 

of  Minor}  Guardian  of  In- 
sane and  Incompetent  Per- 
son. 

of  public  administrator,   8  1T35. 

of  receiver.    See  tit.  Receiver. 

person  intrusted  with  estate  may  be  cited 

for  an,  8  1461. 

referee  to  take  and  state,  8  639. 

rents  and  profits  accruing  after  execu- 
tion, for,  8  707. 

ACCUSATION.    See  tit.    Attorneys, 
against  attorneys 

as  to  generally,  88  290-297, 

answer  to  be  forthwith,  when,   8  296. 

appearance  to  answer,  8  293. 
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against  attorneys — (Continued). 

citation,  to  answer,  when,  8  292. 
demurrer  to,  9  295. 
how  answered,  9  296. 
judgment  on,  8  299. 
reference  of,  5  298. 
trial  of,  9  297. 
verification   of,    8  291. 

ACKNOWLEDGMENT 

acknowledged     instrument,     admissibility 

of  in  evidence,  89  1948,  1951. 
certificate  of  redemption,  of,  9  708. 
court  commissioner,  power  to  take,  9  269. 
debt,  of,  so  as  to  remove  bar  of  Btatute 

of  limitations,  8  860. 
Judges  who  may  take,  9  179. 
Justice  of  peace  may  take,  9  179. 
justice  of  supreme  court  may  take,  9  179. 
police  Judge  may  take,  9  179. 
satisfaction  of,   of  judgment,   9  675. 
superior  Judge  may  take,  9  179. 
what  private  writings  may  be,  9  1948. 
wills  can  not  be,  9  1948. 

ACKNOWLEDGMENT     OF     SERVICE.      See 
tits.  Attorney  and  Client;  Service  off 
Summons. 
ACT.    See  tit.  Code  off  Civil  Procedure. 
ACT  OF  GOD.    See  tit.  Negligence. 
ACTION.     See    tits.    Abatement*    Action    to 
Quiet  Title  |  Confession  of  Judgment 
Without  Action. 
abatement  of.   See  tit.  Abatement  and  Re- 
vivor. 
death,  disability,  or  transfer  does  not 
work,   when,    9  386. 
after    Judgment,    against    one    of    several 

defendants,  9  679. 


administrator,  costs    in,  9  1031. 
ball  on  arrest,  when,  9  490. 
counties,  where  tried,  9  894. 
default     of     witness,     damages     for. 

9  1992. 
executor  and  administrator,  for  waste 
or     trespass     of     decedent, 
9  1684. 
husband  and  wife,   wife  may  defend 

alone,  when,  9  371. 
Joint  debtors,  9  989. 
persons  severally  liable  In  promissory 

notes,  etc.,  9  383. 
receiver.    See  tit.  Receiver. 
steamers,  vessels,  and  boats.    See  tit. 
Actions    Against    Steamers, 
Vessels,  and  Boots. 
as  to  generally,   9  818. 
two  or  more   defendants,   9  414. 
alienation  of  realty,  not  to  prejudice,  9  747. 
another    pending,    ground    for    demurrer. 

9  430. 
appeal,  deemed  pending  during.  9  1049. 
boats,  steamers,  and  vessels,  against.    See 
,         tit.    Actions  Against  Sti 
era.   Vessels,  Boats. 
lies  for  what.  9  813. 
bonds  In,  not  required  of  state,  9  1058. 
•y  administrator 

as  provided  for  by  code,  9  1690. 
for  trespass,  9  1583. 


ACTION— (Continued). 

by  assignee,  9  368. 

ny  executor 

as  provided  In  code,  1 1590, 
for  trespass,  |  1583. 

•y  father 

for  death  of  child,  9  376. 

for  injury  to  child,  9  376. 

for  seduction  of  daughter,  9  375. 

by  gunrdlan 

for  death  of  ward,  9  876. 
for  injury  to  ward,  9  876. 
for  seduction  of  ward,  9  375, 

s»r  mother 

for  death  of  child,  9  376. 
for  Injury  to  child,  9  376. 
for  seduction  of  daughter,  when,  9  375. 
by  people,  subject  to  same  limitations  as 

actions  by  private  persons, 
9  851. 
by   representatives,   for   death   of  person 

by  wrongful  act  9  377. 

by  state 

or  officer  thereof,   9  446. 

subject  to  same  limitations  as  actions 

by  private  persons,  9  361. 
to  determine  right  to  escheated  prop- 
erty, 9  1269a. 
by  sureties,  9  1050. 

by    tenants    in    common,    joint    and    co- 
partners,  9  382. 
by  usurper  of  office,  9  803. 
by  whom  prosecuted,  9  30. 
certain    must    be    tranferred    to    superior 

gourt,  9  888. 

change  off 

limitation  of  right  to,  9  834. 
place  of  trial  of,  99  397-400. 
civil  actions.    See  tit.  Civil  Actions. 
arises  how,  9  26. 
by  whom  prosecuted,  9  30. 
definition  of,   9  22. 
civil  or  criminal,  all  actions  are,  9  24. 
clerk.    See   tits.    Clerk  off  Court  p  County 

Clerk. 
must  keep  register  of  all,  9  1052. 
to    take    testimony    on    trial,    when, 
9 1051. 
code,  effect  of  on  pending,  9  8. 
commencement  of.   See  tit.  Commencement 

off  Civil  Action. 
as  to  generally,  9  312. 
by  filing  complaint,  9  405. 
when  la  commenced  within  meaning 
of    statute    of    limitations. 
See   tit.   Statute  off  Limita- 
tions. 
as   to   generally,    9  350. 
complaint  in.    See  tits.  Complaint f  Plead- 
ing. 
to  contain  what,  9  1244. 
concerning    mining   claims,    governed    by* 

lex  loci.   9  748. 
consolidation  of.    See  tit.  Consolidation  off 

Actions, 
as  to  generally,  9  1048. 
continued,  costs  may  be  imposed  as  con- 
dition      for       continuance, 
9  1029. 


3904 


UVDEX. 


ACTION — (Continued). 

costs 

by  or  against  administrator,  fi  1031. 
when  discretionary  with  court,  fi  1027. 

criminal  actions 

as  to  generally,  {31. 
Penal  Code   defines  and   provides  for 
prosecution  of,   §  81. 

defaulting:   witnesses,   agralnst,    for   dam- 
ages, 9  1922 

defendant's  costs,  must  be  allowed  in  cer- 
tain,  fi  1024. 

definition  of,  §  22. 

deposit  in  court.   See  tit.  Deposit  In  Conrt. 

deposition  4n,   when   witness   resident   of 

state,  fi  2021. 

determine  adverse  claims,  to,  fi  1050. 

disability   must   exist   when   rigrht   of   ac- 
crued, fi  867. 

dismissal.  See  tit.  Dismissal  of  Action. 

division  of,  fi  24. 

effect   of   order  changing  place   of   trial, 

5  837. 

exception 

as  to  persons  under  disability,  fi  352. 
where  defendant  is  out  of  state,  fi  861. 
executor  or  administrator.   See  tit.  Execu- 
te™ and  Administrators. 
may   bring   without  joining  benefici- 
aries, fi  869. 
existing  cause  of,  not  affected  by  court, 

fi362. 
extension  of  time,  In  general,  9  1054. 
facts  not  in  issue,  how  tried,  fi  809. 
for  balance  of  mutual  account,  fi  844. 
for   damages  against   non-attending  wit- 
ness.   See  tlft.  Witness. 
for  delivery  of  personal  property.   See  tit. 

Claim  and  Delivery. 
for  determination  of  title.    See  tit.  Action 

to  (Inlet  Title. 
for  condemnation  of  land.    See  tit.  Emi- 
nent Domain. 
as  to  generally,  fi  1243. 
complaint  must  state  what,  fi  1244. 
for  conversion  by  administrator,  fi  1583. 
for  death  or  injury,  who  may  bring,  fifi  376, 

377. 
libel  and  slander,  fi  460. 
for  nuisance,  fi  821. 

for  official  acts  against  sheriff,  fi  1055. 
for  partition  of  real  property,  fi  752. 
for  recovery  of  property,  against  admin- 
istrator or  executor,  fi  1582. 
for  relief,  when  to  be  commenced,  fi  343. 
fer  seduction.    See  tit.  Seduction. 
by  father,  fi  875. 
by  guardian,  fi  376. 
by  mother,  fi  375. 
by  unmarried  female,  fi  874. 
for  separate  liens,  joinder,  when  and  how. 

fi  1196. 
for  trespass,   fi  733. 

for  usurpation  of  office  or  franchise,  for 

damages,  fi  808. 

for  waste 

as  to  generally,  fi  732. 

of  estate  by  administrator,   fi  1688. 

form  of 

for  foreclosure.    See  tit.    Foreclosure 
of  Mortgage. 
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of — (Continued). 

as  to  generally,  fi  726. 
one   form   only,    fi  307. 
guardian.    See  tit.  Gnardlan  a 

must    bring    for    recovery    of    ward's 

property,   fi  1769. 
power  respecting,   fi  1769. 
how  commenced.    See  tit.  Coi 

of  Civil  Actloi 
in  aasumpit.   See  tit. 
In     justices'     courts.     See     tit. 

Conrt*. 
how  commenced,  fi  89. 
In   particular   cases.    See   tit. 

Particular  Ci 
includes  special  proceeding,  fi  368. 
interpleader.    See  tit.  Interpleader. 

when  and  how  maintained,  fi  83C. 
intervention.    See  tit.  Intervention, 
how  made,  fi  387. 
when  takes  place,  fi  887. 
Is  either  civil  or  criminal,  fi  24. 
joinder,    causes    of   actions   that    may 

joined,  5  427. 
judicial  remedy,  for,   fi  20. 
justices'  courts.     See  tit.  Justice*? 

after  change  of  place  of,  proceedings 

in,  fi8S6. 
against  defendant  on  demurrer,  judg- 
ment,   fi  872. 
by  attachment,  fifi  866,  868. 
civil,    to    be    brought    in    defendant'! 

township,   fi  832. 
claim  and  delivery,  how  enforced  in, 

fi  870. 
for  arrest  of  defendant  In  civil,  fifi  861, 

868. 
manner  of  commencing,   fifi  839-850. 
place  of  trial  of,   fifi  832-838. 
pleadings  in,   fifi  851,  852,  859. 
provision  of  code  applicable  to.  fi  925. 
when  to  be  brought  elsewhere,  fi  832. 
where  defendant  fails  to  appear,  judg- 
ment,   fi  87?. 
who  may  appear,   fi  841. 
kinds  of,  fi  24. 

limitation  of.    See  tits.    Limitation  of  Ac- 
tion)    Statute     of     Limita- 
tions. 
as  to  generally,  fifi  312-362. 
against  directors,  etc.,  of  corporation, 

9  359. 
how  affected,  fi  9. 
on  guardian's  bond,  fi  1805. 
on   the   right   to   cftiange,    5  884. 
Us  pendens.    See  tit.  Lis  Pendens. 
as  to  filing,  generally,  fi  409. 
local,  as  to  what  actions  are,  fi  392. 
may  be  commenced  on  undertaking,  when, 

5  562. 
may    be    dismissed,    or    nonsuit    entered. 

when,  fi  581. 
may   be  postponed,   for   determination  of 

claims,   fi  774. 
may  be  tried   m   any  county,   unless  de- 
fendant   demands    trial    in 
proper,    fi  396. 
merger  of  civil  and  criminal,  fi  32. 
misjoinder  of.  demurrer  for,  fifi  430,  444. 
nonsuit.    See  tit.  Nonsuit. 


UVDBX. 


ACTION — (Continued), 
not  affected  by  code.  §  8. 
not  to  abate  by  death,  marriage,  or  other 

disability,  when,  fi  885. 
not  to  be  prejudiced  by  alienation,  fi  747. 
notice    of    pendency    of    action    affecting 

real   property.    See   tit.   Lis 

Pendens. 
1  as  to  gre ne rally,  fi  409. 
of  lienholder's  bond,  may  be  brought  by 

co-administrators,    fi  1586. 
on  failure  of  verdict  or  discharge  of  jury, 

may  be  retried,   fi  616. 
on  guardian's  bond,  fi  1804. 
on  preferred  claims  for  wages,  limitation 

of,  fi  1204. 
on    submission    to    arbitration,    revoked, 

fi  1290. 
on  undertakings,  fi  562. 
on  written  instrument,  fi  447, 
only  one  form  of,  fi  307. 
orders  for  trial,  how  made,  fi  809. 

papers  la 

defect  as  to  title,  valid,  when,  fi  1046. 

to  be  transferred  on  transfer  of,  fi  399. 
particular  actions.  See  Particular  Titles. 
parties  to.   See  tit.«Partle»  to  Actions. 

how  designated,  fi  808. 

other,  court  may  order,  when,  fi  389. 
partition  of  personal  property,  for,  fi  752a. 

peadtag 

as  to  generally,  fi  409. 
how  affected  by  code,  fi  8. 
when  deemed  to  be,  fi  1049. 
personal,  may  be   had  for  lien  of  labor, 

9 1197. 

personal  property 

affidavit  In,   fi  510. 

for  delivery  of,  fi  509. 

for   partition   of,    fi  762a. 
place  of.    See  tit.    Place  of  Trial. 

as  to  generally,  fifi  392-400. 

may    bo    changed    in    certain    cases, 
9  298. 

of  certain  actions,  fi  392. 
pleadings    in.     See     tits.    Answer*    Com- 
plaint p      Demurrer)     Plead- 
ings. 

proceedings  after  change  of  place  of  trial, 

5  886, 

provision* 

where   judgment    has   been    reversed, 

5  356. 
where  person  entitled  dies  before  lim- 
itation expires,   fi  853. 
where  stayed  by  injunction,  fi  356. 
purchaser  at  sheriff's  sale,  after  eviction, 

may  bring,   fi  708. 
real  party  in  interest  to  prosecute,  fi  367. 

real  property,  to  recover 

injuries   to,   9  392. 
where  brought,   fi  892. 
receivers  have  power  to  bring  and  defend. 

when  and  how,  fi  668. 
redemptioner    or    debtor   may    bring,    for 

rents  and  profits,  fi  707. 
register  of 

must  be  kept  by  clerk,  fi  1052. 
what  to  be  entered  In,  fi  1052. 


ACTION — (Continued). 
remedies 

defined,  fi  20. 

divided  into  civil  actions  and  special 
proceedings,   fi  21. 
security    not    given,    may    be    dismissed, 

when,  fi  1037. 

seisin 

when  necessary  in,  or  defense  rising 

out  of  it,   fi  319. 
within    five    years,    when    necessary, 

fifi  318,  319. 
within    two    years,    when    necessary, 
5  389. 
sheriff,   against.    See  tit.    Aetloa  Against 

Sheriff. 
ships,   against.    See   tit.    Actions   Against 

SteamerSf        Vessels*        and 
Boats. 
as  to  generally,  fifi  813-827. 
special  proceedings  Include  under,  in  stat- 
ute of  limitations,  fi  363. 
state,    against,    authorized    when,    fifi  487- 

496. 
submitting     controversy     without.       See 

tit.  Submitting  Controversy 
'Without  Aetlon. 
as  to  generally,   fifi  1138-1140. 
successive  on  same  contract,  fi  1047, 
surety,  by,   fi  1060. 


.,  of 

as  to  generally,  fifi  353,  356. 
statute  of  limitations.    See  tit.  Stat- 
ute of  Umltatloi 


title  of 

papers    with     defective     title,     valid, 
when,  fi  1046. 
to  be  named  in  complaint,  fi  426. 
to  be  In  name  of  party  In  interest,  fi  867. 
to  be  tried.   See  tit.   Place  of  Trial. 

where  cause  of  action  arose,  fi  893. 
where  parties  reside,   fi  395. 
where    subject-matter,    or    some    por- 
tion of  it,  is  situated,  fi  392. 
to  determine  "adverse  claim"  by  sureties, 

fi  1050. 
to    determine    conflicting    claims    to    real 

property.     See    tit.     Aetloa 
to  Quiet  Title. 
an  action  may  be  brought,  when,  fi  738. 
to  foreclose  mortgage,   fi  726. 
to    postpone    for    absence    of    testimony, 

5  696. 
to   quiet   title.    See   tit.     Aetlon  to   Quiet 

Title. 
as  to  generaly.  fi  788. 

to  recover 

estate  sold  by  guardian,  fi  1806. 

real  property,  fifi  465,  740. 

property     fraudulently     disposed     of, 
etc.,   fi  1589. 
to  redeem  mortgage,  when,  fi  346. 
to     release     attachment,     before     whom 

taken,   fi  554. 
to  what  court  transferred,  fi  835. 
transfer  of.    See  tit.    Plnee  of  Trial, 

as  to  generally,  fifi  55,  897-400. 

dismissal  after,  fi  681b. 

In  superior  court,  fi  79. 
territory,  as  to  generally,  fi  396. 
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ACTION-(Continued). 

trustee  may  bring  without  Joining  bene- 
ficiaries,  5  369. 
vessels,  against.    See  tit.    Actions  Against 

Steamers,        Vessel*,        and 
Boats. 
as  to  generally,   88  813-827. 

what  are  to  be  commenced  within 

five  years,   5  336. 

four  years,  S  337. 

three  years,  g  338. 

two  years,  8  339. 

one  year,  8  840. 

six  months,  8  341. 
what  causes  of,  may  be  joined,  8  427. 
what  executors  are  not  parties  to.  8  1587. 
when  abates,  and  when  not,  9  385. 
when  actions  by  people  or  grantee,  to  be 

brought  In  five  years,  8  817. 

when  can  mot  be  brought 

by  grantee  from  state,  8  816. 
by  the  people,  8  315. 
when  commenced,  8  360. 
when  costs  in  may  be  severed,  8  1026. 
when  count  Is  party  to,  costs,  8  1039. 
when  court  may  postpone,  8  874. 
when  deemed  pending,  8  1049. 
when  executors  may  compound,   8  1688. 
when   married   woman   is   party,   by  and 

against,   8  1070. 
when  may  be  dismissed,  on  nonsuit  en- 
tered, 8  581. 
when  not  to  abate  by  death  or  other  dis- 
ability, 8  385. 

when  several 

are  united,  costs  of  one  allowed,  only, 
8  1023. 

may  be  consolidated,  8  1048. 
when  state  1b  party  to,  costs,  8  1088. 
who  may  bring,  for  seduction,  88  874-376. 

ACTIONS,  BOOKS,  ETC. 
transfer  of,  8  55. 

ACTIONS  AGAINST  SHERIFF.    See  tit.    Ac- 
tion. 

for  official  acts,  6  1055. 
judgment  conclusive,   8  1055. 

ACTIONS    AGAINST    STEAMER,    VESSELS. 
AND  BOATS.    See  tit.    Action. 
as  to  generally,  96  813-827. 
actions  may  be  brought  directly  against 

vessels,  etc.,  8  814. 

attachment 

as  to  right  of,  8  817. 
clerk  must  issue  the  writ  of,  8  818. 
discharge  on  undertaking,  8  822. 
may  be   discharged   on   motion,   after 

appearance,    8  823. 
owner,   master,   etc.,  may  appear  and 

defend     such     vessel,     etc., 

8  821. 
plaintiff  may  have,  when,  8  817. 
when  not  discharged,  vessel  must  be 

sold  at  public  aucton,  8  824. 
application   of   proceeds,    8  824. 

writ  of 

must  be  directed  to  sheriff,  9  819. 
must  be  executed  without  delay,  8  820. 
verification   of,  8  815. 


ACTIONS    AGAINST    STEAMER,    VESSELS, 
AND  BOATS — (Continued). 

demand  for  causes  of  action  constituting 

lien 8  upon,   8  813. 

discharge  of  attachment  on  undertaking. 

8  822. 

for  injuries  committed  to  person  or  prop- 
erty In  this  state,  6  813.* 

for   non-performance    or   malperformance 

of  any  contract,  8  813. 

for  services  rendered  on  board  at  request. 

8  812. 

for  supplies  furnished  In  this  state,  8  813. 

for  wharfage  or  anchorage  furnished   In 

this  state,  8  813. 

for  work  done  or  materials  furnished  In 

this  state,  8  813. 

liability,  on  maritime  contracts.    See  tit. 

Maritime   Contract*. 

Hen  on  vessel,  8  813. 

mariners  and  others  may  assert  claim  for 

wages  notwithstanding1 
prior  attachment,  8  825. 

plaintiff  may  have  vessel,  etc.,  attached, 

8  817. 

proof  of  claims   of  mariners  and  others, 

8  826.    . 

sale  of  vessel  on  attachment 

as  to  when  to  be  made,  8  824. 
application  of  proceeds  on,  8  824. 
sheriff's  notice   of  sale  to  contain   what, 

8  827. 
summons,  service  on  master,  etc,  8  816. 
undertaking    on     attachment    of    vessel, 

8  822. 

ACTIONS  BT  SURETIES.    See  tit.  Action. 

ACTIONS  IN  PARTICULAR  OASES.   See  tit. 
Action. 

against  steamers,  vessels  and  boats.    See 

tit.  Actions  Against  Steam- 
era,  Vessels  and  Boats. 

as  to  generally,  88  813,  827. 

for  foreclosure  of  mortgage,  88  726-729. 

for  nuisance,  waste,  and  wilful  trespass 

in  certain  cases,  on  real 
property,  88  721-785. 

for  partition  of  real  property,  88  752-801. 

for  partition  of  personal  property,  8  752a. 

for  usurpation   of  an  office   or  franchise. 

88  801-810. 

to    determine    conflicting   claims    to    real 

property  and  other  provi- 
sions relating  to  actions 
concerning  real  property, 
88  738-751. 

ACTIONS   TO  <*UIBT  TITLE.    See   tits.  Ac 
tlon)  Quieting  Title. 

certain  papers  to  be  filed  nunc  pro  tunc, 

8  1046a. 
costs,    plaintiff    can    not    recover,    when. 

8  739. 
determination       of,       unknown       owner, 

8  749[a]. 
commencement     of     action,      verified 

complaint  and  contents  of, 

8  749[a]. 
improvements,  value  of  can  be  allowed  as 

set-off,  when,  8  741. 
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ACTIONS  TO  QUIET  TITLE 

Improvements,  value  of — (Continued). 

notice  of  pendency  of  action.  See  tit. 
Lis  Pendens. 
when  to  be  filed  and  what  to 
contain,  8  749 [a], 
notice  of  pendency  of  action,  when  to 
be  filed  and  contents  of, 
8  749[a]. 

Judgment  In 

as  to  generally,  9  751. 

shall  have  effect  of  Judgment  in  rem, 

exception,  8  751. 
to   be   in   accordance   with    evidence, 
8  761. 
jury  trial  on,  9  738. 

may  be  brought,  when,  8  738.  * 

mortgage  must  not  be  deemed  a  convey- 
ance whatever  Its  terms 
may  be,  8  744. 

■•tie*  to  unknown  owners 

affidavit  of  service,  contents  of,  8  760. 
how  served,  9  750. 

mailing  copy  of  the  summons,  etc.,  to 
nonresident    defendant, 
8  760. 
resident  defendant  to  be  served, 

when,  8  760. 
service  on  nonresidents,  order  for, 
8  760. 

even  iikiowi   person  so   served 
concluded,  when,  8  750. 
shall  have  same  rights,   etc., 
8  750. 


how  served,  8  743. 

may  be  made  to  allow  party  to  sur- 
vey   and    measure    land    In 
dispute,   9  742. 
what  to  contain,  8  748. 

plaintiff's    title    terminating   during   suit. 

what  he  may  recover  and 
how  verdlot  and  judgment 
to  be,  8  740. 

proof    of    service    before    hearing,    judg- 
ment, 8  761. 

remedy  cumulative,  8  751. 

right  to  jury  trial,  8  788. 

unnecessary  injury  done,  party  serving  to 

be  liable  therefore,  8  748. 

validity  of  gift.  8  738. 

when   court   may   grant   injunction,    9  745. 

when  plaintiff  can  not  recover  costs,  8  789. 

when  value   of  Improvements  can  be  al- 
lowed as  set-off,  8  741. 
ACTS 

of  foreign  executive,  as  evidence,   8  1918. 

of    municipal    corporation,    as    evidence, 

8  1918. 

of  party,  when  evidence,  8  1870. 

ACTUAL  OCCUPANCY.    See  tit.    Occupancy. 

ACTUAL    POSSESSION.      See    tit.    Forcible 
Entry  and  Detainer. 

ADDITIONAL  TIME.    See  tit.  Time. 

ADJOURNMENT 

amendment  in  justices'  court,  on.  8  859. 
arbitrators  have  power  of,  8  1284. 
construed  as  recess,  and  doe*  not  prevent 

court  sitting.  8  74. 


ADJOURNMENT— (Continued), 
contempt  proceedings,  in,  9  1217. 
contesting   county   election,   In,    8  1118. 
continuance.    See  tit    Con  tin  ounce. 
effect   of,   to   non judicial-day,   88  184,   135. 
election  contest,  in,  8  1121. 
final,  for  the   term,   discharges   the  Jury, 

8  618. 
from  day  to  day,  8  136. 
guardians  have  power  to  adjourn,   8  1824. 
holidays,  on,  8  135. 

in  case  of,  by  consent,   testimony  to  be 

taken    by  deposition,    6  696. 
In  election  contest,  6  1121. 
in  justices'  court,  88  878-877, 

Jndge 

absence  of,  for,  8  128. 

failure   to  attend,  sheriff   to  adjourn 
to  what  time,  8  140. 
may  be,  while  jury  is  absent.  8  617. 
nonjudicial -day,  to,  88  184-186. 
sealed  verdict  on,  8  617. 
superior  court,  of,  8  74. 
supreme  court,  of,   8  48. 
till  next  regular  sitting,  8  140. 
trial  In  police  court,  8  931. 
when  jury  out,  8  617. 

sealed  verdict  on,  8  617. 

ADMINISTRATION.  See  tits.  Estates  of  De- 
cedents |  Executors  and  Administra- 
tors; Letters  Testamentary  and  of 
Administration. 

ADMINISTRATOR.  See  tits.  Estates  of  De- 
cedents; Executors  and  Administra- 
tors* Letters  Testamentary  and  of 
Administration. 

as  parties  defendant.    See  tit.  Parties  to 

Action,   (defendant.) 

as   parties   plaintiff.    See   tit.    Parties   to 

Action,  (plaintiff.) 

costs  of  action  by  or  against,  8  1031. 

may  sue  without  joining  cestui  que  trust 

6  368. 

oaths  and  bonds  of.    See  tit.    Oaths  and 

Bonds  of  Executors  and  Ad- 
ministrators. 

powers  and  duties  of,  8  304. 

•pedal  notice  to  heirs 
how  given,  8  1380. 

request    for,    and    what    to    contain, 
8  1380. 

ADMINISTRATRIX.  See  tit  Executors  and 
Administrators. 

ADMIRALTY.    See  tit.    Shipping;. 
judgment  of  court  of,  of  foreign  country, 

conclusiveness  of,  8  1914. 
judicial   notice   taken   of  seals   of   courts 

of,  6  1875. 
record  of,  court  of,  8  1914. 

ADMISSION 

application   for  as   attorney,   testimonials 

required  of,  what,   8  276. 

as  to  fact  In  dispute,  an  Inference  there- 
from. 8  1832. 

attorney,    admission    to    practice,    88  275- 

280. 

by  failure  to  verify  answer,  when,  8  446. 

certificate  of,  of  attorney,  when  granted, 

8  277. 
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ADMISSION — (Continued). 

compromise,  officer  of,  is  not,  I  2078. 

continuance    denied    on    admission    as    to 

evidence,   8  595. 

contract  set  out  in  answer,  when  deemed 

admitted,  8  448. 

evidence,  admission  of,  denial  of  contin- 
uance, 8  595. 

exception  to  provisions  for,  g  449. 

execution  of  instrument,  unless  denied  by 

plaintiff,  5  448. 

failure  to  verify  answer,  is,  when,  fi  446. 

of  attorney  to  practice,  certificate  of,  8  275. 

of  genuineness  of  instrument,  by  failure 

to  answer,  8  447. 

of  service  of  summons,  how  made,   8  415. 

of  testimony,  avoids  postponement,  8  595. 

service  of  summons,  of,  how  made,  8  415. 

written  instrument  in  complaint,  deemed 

admitted,   when,    88  447-449. 

ADMONITION.    See  tit.    Jury. 

of  court  to  Jury  on  separating:,  8  611. 

ADULTERY.    See  tit.    Divorce. 

charged  in  proceeding;  for  divorce,  service 

of  pleading's,  8  1019. 
confession  of,  in  action  for  divorce,  8  2079. 

co-respondent 

copy  of  pleading:  must  be  served  on, 
in       divorce       proceedings, 
8  1019. 
may  appear  and  make  defense,  8  1019. 
notice   to,   how   given,   where  he   can 
not  be  found,  8  1019. 
ADVANCEMENT.    See  tit.    Wills. 

to  heirs,  8  1886. 
ADVERSE     CLAIM.      See     tits.     Actions     to 
<*alet    Title |    Claim    and    Delivery* 
Qnlctlna;  Title. 
personal  property,  to,  action  to  determine 

by  sureties,  8  1050. 
quieting:  title,  as  to  generally,  88  738-751. 
to    personal    property,    how    determined, 

8 1060. 

to  real  property 

action  to  determine,  8  788. 
parties  defendant,  8  880. 
right  to  writ  of  possession  on  recov- 
ery,  8  380. 
ADVERSE  PARTY 

examination  of  before  trial,  8  2055. 
exceptions,    how    settled,    upon   notice    to 

8  750. 
how  known  In  civil  actions,  8  808. 
in  intervention.    See  tit.  Intervention. 
as  to  generally,  8  887. 

on  appeal 

as  to  generally,  8  938. 

to  produce  writing:,  when,  8  1938. 

when  deemed  to  have  accepted  to  verdict. 

ruling:,   decision,   etc.,   8  647. 

who  is,  on  appeal,  8  938. 

writings    in    possession    of,    notice   to    be 

griven  to  produce,  8  1938. 
ADVERSE  POSSESSION 

by  actual  occupation  under  claim  of  title, 

8  324. 

by  occupation   not  under   written   instru- 
ment,  8  325. 

descent     cast,     right     to     possession     not 

affected   by.   8  327. 


ADVERSE  POSSESSION — (Continued). 

disabilities   excluded   from   time   to   com- 
mence actions,  6  828. 
action  after  ceasing:  of,  8  328. 
not  to  extend   beyond  twenty  years, 
8  328. 

entry 

action  on  to  be  brought  when,  8  S2C 

sufficiency  of  as  a  claim  to  title,  6  820. 

under    claim    of    title    deemed    to    be 
adverse,  8  1822. 
improvements  as  a   set-off,    8  741. 
lnclosure  and  boundaries,  8  325. 
infant,  as  against,  8  328. 
judgment  under,  kinds  of,   88  322,  323. 
landlord  and   tenants.     See   tit.  LaneUe>r4 

and  Tenant. 

presumption   regarding   tenant's  pos- 
session,  8  326. 

relation  of,  as  affecting,   8  326. 
lunatic,  as  against,  6  328. 
mesne  profits,  8  336. 
mining  claim,  as  to  lnclosure  of,  8  325. 

occupation 

deemed    possession    under   legal    title 
unless  adverse,  8  321. 

under  claim  of  title  not  founded   on 
written  instrument,   8  324. 

under  Judgment,  when  adverse,  88  322. 
323. 

under  legal  title  not  founded  on  writ- 
ten instrument,  8  324. 

under   written   Instrument,   when   ad- 
verse,   88  322,    323. 
of  widow.     See  tit.  Homestead. 

possession 

not    under    instrument,    extends    bow 

far,    8  324. 
of  part,  whether  possession  of  whole, 

88  322,  323. 
presumed    in    holder    of    legal    title, 

8  324. 
when  presumed,  8  322. 

prisoner,  against,   §  328. 

public  lands,  effect  on  certificate  of  pur- 
chase  or  location,   8  1925. 

redemption  of  mortgage,  88  346,  347. 

relation   of   landlord   and    tenant,    as   af- 
fecting, 8  826. 

seizin,  88  818,  819. 

state,  as  against,  88  315-317. 

taxes,  payment  of,  necessary  to,  8  325. 

under    written    instrument    or   judgment, 

88  322,  823. 

what    constitutes,    under    claim    of    title 

not  written,   8  325. 

what  instruments 

not  founded  on,  88  324,  325. 

or  judgment,  claim  under,  86  322,  323. 

ADVERSE  TITLE. 

conclusiveness  of  adjudication  of,   8  1908. 

ADVERSE  USER.    See  tit  Easements. 

AFFIDAVIT.  See  the  various  titles  in  which 
used, 
affirmations.    See  tit.  Affirmation. 
agreed  case,  on  submission  of,  8  1138. 
ambassador  may  take,  $2014. 
amendment,  for  order  to  allow,   8  478. 
appeal,  part  of  record  on,  8  661. 
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AFFIDAVIT— (Continued). 
arrest 

for,   of  defendant,   §  481. 

In   justices'   court,    §§  861,   881. 
on  motion  to  vacate,  or  reduction  of 
bail,  9  60S. 
as  to  unknown  nonresident  party  in  par- 
tition, 9  767. 
attaebaseat 

for  an,  9  538. 

in  justices'  court,  9  887. 
for  discharge  of,  9  568. 

before  whom  nay  be  takes 
in  this  state,  9  2012. 
out  of  this  state,  9  2013. 
by  bail  in  justification,  9  496. 
by  elector,   to  contest   election,   9  1115. 
by  nonresident  corporation,  or  state,  9  446. 
by  redemptioner.  9  705. 
by  sole  trader,  form  of,  9  1818. 
certificate    of    clerk,    if    taken    before    a 

judge  of  a  court  out  of  this 

state,  9  2015. 
change  of  judges,  for,  on  ground  of  bias, 

etc.,  9  170. 
changing  place  of  trial  in  justices'  courts, 

for.  5  833. 
claim  for  exemption  from  jury  duty,   of, 

9  202. 
clerk  of  court  to  certify  to  when  taken 

before   judge  out   of   state. 

9  2016. 
contents  of,  what  to  contain,  9  638. 
continuance,  on  motion  for,  9  595. 
copy  'of,  as  evidence,  9  2011. 
corporation,   affidavit   on    behalf   of,   how 

made,  9  1348. 
costs  of,  9  1033. 
decedent,  to  support  claims  against  estate 

of,   91494. 
defective     title     to,     effect     on     validity. 

9  1046. 
defendant,  for  trial  in  proper  county,  of, 

9  396. 
definition  of,  9  2003. 
deputy    justices'    clerk,    authority    of    to 

take,   9  86. 
election,  of  party  contesting,  9  1115. 

evidence 

as  to  beiifg,  generally,   9  2011. 

of  publication,   9  2010. 
facts   constituting   contempt,   setting   out 

in,   9  1211. 
filing  of,  where  to  be  made,  9  2011. 

for  arrest 

of  judgment  debtor  on  supplementary 

proceeding,  9  715. 
of  usurper  of  office,  9  804. 

for  lew  trial 

misconduct  of  jury,  9  657. 
when  to  be  made,  9  668. 
for  order 

allowing     amendment    to    pleadings, 

9  478. 
for  examination  of  prisoner  as  wit- 
ness, 9  1996. 
for  postponement  of  trial,  9  876. 
for  probate   order,   requiring  sureties   to 

justify,  91893. 
for  publication  of  summons  in  partition, 

9  766. 


AFFIDAVIT — (Continued). 

for    service    by    publication    on    nonresi- 

dence,  9  412. 

for  what  purpose  may  be  used,   9  2009. 

for  writ  of  attachment.     See  tit.  Attaeb- 

meat. 
in  justices'  court,  9  866. 

for  writ  of  Injunction.  99  526,  527. 

for  writ  of  review,  by  what  party,  9  1069. 

foreign  country,  who  may  take  in,  9  2014. 

guardian's     account    and    inventory,     to, 

9  1773. 

identity,    affidavits    admissible    to    prove, 

9  1379. 

imprisoned  witness,  for  order  to  examine. 

9  1995. 

In  claim  and  delivery.    See  tit.  Claim  aad 

Delivery. 
when  and  where  to  be  filed,  9  520. 

in  foreign   country,  before  whom  taken, 

9  2014. 

in  injunction.     See  tit.  lajuetfoa. 

for     vacating     or     modifying     order, 
9  532. 

in  justices*  court,  necessary  for  order  of 

arrest,   9  862. 

in  objection  to  referee,  may  bo  read,  9  642. 

in  opposition  to  discharge  of  attachment, 

9  557. 

la  order  of  arrest 

copy    to    be    delivered    to    defendant, 

-9  484. 
In  justices'  court,  9  862. 
to  be  delivered  to  sheriff,  9  484. 

in  proceedings  supplementary  to  execu- 
tion, 9  715. 

in  replevin.     See  tit.  Replevta. 

where  delivery   is  claimed,   9  510. 
where  to  be  filed,  9  520. 

in  verification  of  pleading,  9  446. 

judicial  officer  may  take,  9  179. 

juror,  may  make,  of  misconduct  of  jury, 

9  657. 

justice  of  peace  may  take,  9  179. 

made  in  a  foreign  country,  before  whom 

taken,  9  2014. 

mandamus,   for,   5  1086. 

may  be  taken,  when,  where,  and  by  whom, 

9179. 

must  contain  what,  to  obtain  writ  of  at- 
tachment, 9  538. 

aew  trial 

for,  generally,  9  658. 
procedure  on,  9  659. 

not  affected  by  not  giving  title  to  action, 

9  1046. 

of  claim  for  lien  by  employee  of  vessels, 

9  824. 

of   concealment   of   witness  from   service 

of  subpoena,  9  1988. 

of  confession  of  Judgment  by  defendant, 

9  1132. 

of  exemption    from   arrest   for  contempt, 

9  2068. 

of  filing  award  of  judgment,  9  1286. 

of  insolvency  of  sureties  on  administra- 
tor's bond,  9  1897. 

of    justification     by    sureties     to    bonds, 

9  1057. 

of  mariner,  to  prevent  discharge  of  at- 
tachment against  steamers 
and  vessels,  9  824. 
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AFFIDAVIT— (Continued). 

of  newly  discovered  evidence,  §  657. 

of  party  applying:  for  postponement,  8  876. 

of   personal    service,    or   mailing:   probate 

notice,   8  1306. 
of  plaintiff,  denying:  admissibility  of  copy 

of  Instrument,  8  448. 
of  printer  to  publication,  evidence,  8  2010. 
of  property  or  debts  due  judgrment-debtor, 

6  717. 
of  service  of  summons.    See  tit.  Siiuiou, 

Service  of. 
as  to,  88  410-416. 
on     unknown    owners    in    action    to 

quiet  title,  8  760. 
of  title  by  claimant  other  than  defendant, 

8  616. 
on    application     to     dissolve     injunction, 

6  682. 
on   application   to   perpetuate    testimony, 

8  2088. 
on  arrest,  copy  to  be  griven  to  defendant, 

8  484. 
on  bond,  in  replevin,  8  613. 

where  redelivery  is  claimed,  6  614. 

ob  rnotloa 

to  continue  cause,  8  696. 

to  postpone  trial,  8  696. 

to  reduce  bail,  6  603. 

to  vacate  order  of  arrest,  6  608. 
out  of  this  state,   how  taken,   6  2013. 
particular.    See  speclae  title  desired. 
police  Judge  may  take,  8  179. 
postponement  of  trial,  for.  In  absence  of 

witness,  8  696. 
prejudice,  of,  8  170. 
prohibition,  for,  8  1103. 

publication 

for,  of  summons,  8  412. 

as  part  of  judgment-roll,  8  670. 
to  prove,  8  2010. 
rank  of,  as  evidence,  8  2009. 
redemptloner  from  execution,  of,  8  706. 
referee,  on  objections  to  appointment  of, 

6  642. 
relief  from  default  judgment  in  justices' 

court,  for,  8  869. 
replevin,  in,  88  610,  619,  620. 
requisites  of 

for  writ  of  mandate,   8  1087. 
for  writ  of  prohibition,  8  1103. 
review,  for,  8  1069. 

service 

of,  in  replevin,  6  612. 
of  summons,    8  415. 

state  a  party,  when,  8  446. 

summons  to  Joint  debtor  after  judgment. 

for,   8  991. 

superior  Judge  may  take,   8  179. 

supreme  court  justice  may  take,  6  179. 

sureties,  of,  on  bond  to  stay  money  judg- 
ment, 8  942. 

that    a    contempt    has    been    committed, 

6  1211. 

title   to,   want   of,    effect   of   on   validity, 

8  1046. 

to  accompany  process  against  joint  deb- 
tors,  8  991. 

to  be  used  in  this  state,  before  whom  may 

be     taken     in     this     state, 
8  2012. 


AFFIDAVIT— (Continued), 
to  copy  of  assignment,   8  705. 
to  cost-bill  on  judgment,  8  1033. 

to  obtala 

injunction,   8  627. 
order  of  arrest.    See  tits.  Arrest) 
what  to  contain,  6  481. 

to   reality   of   controversy   in   submitting 

action,   8  1138. 

transfer  of  action   to  another  justice  of 

peace   on  ground   of   inter- 
est, etc,  for,  6  90. 

upon  attachment  in  Justices'  court,  8  869. 

vacating    or    modifying    injunction,    for. 

8  632. 

value,  of,  in  claim  and  delivery,  does  not 

bind  officer,  when,  8  473. 

verification  of  pleadings,  8  446. 

what    to    contain.      See    **eoateata»w    this 

title. 

what  provable  by,  6  2009. 


before  judge  of  court  out  of  state,  to 
be  certified  by  clerk  of  the 
court,   6  2015. 
In  another  state,  before  whom  taken, 

8  2018. 
In     foreign     country,     before     whom 
taken,  6  2014. 
when  may  be  used,   88  2009,   2010,  2012. 
when  to  be  filed  for  new  trial,  8  658. 
where  filed,  of  printer,  6  2011. 

wbo  may  take 

as  to,  generally,   88  89,  179,  259,  2012. 

in  another  state,   6  2013. 

In  foreign   country,   6  2014. 
will,   of  grounds  for  contest,   6  1314. 
witness,  of,   on   his  arrest,   8  2069. 

AFFINITY.     See  tit.  Ceasaasalatty. 

appraisers,  whether  disqualified  by,  8  1444. 
declaration  of  decedent  as  to  relationship 

admissible       in       evidence, 

8  1870. 
grounds  of  challenge  to  juror,  6  602. 
judge,  of,  to  party,  disqualifies,  6  170. 
juror,  of  to  party,  disqualifies,  8  602. 
meaning  of,  6  17. 
receiver,  as  disqualifying,   6  566. 
referee,  of,  to  party,  disqualifies,  8  641. 

AFFIRM 

may,  instead  of  swear,  8  2097. 

AFFIRMATION.     See    tit.   Oataa   a»4   Aate- 
matlona. 

court  commissioner  may  administer,  8  259. 
form  of,  6  2097. 
in  place  of  oath,  8  2097. 
included  In  oath,  6  17. 
officers  who  may  administer,  8  2099. 
•  optional    to    swear    or    affirm,    form    of, 

8  2097. 
witness  to  take  oath  or  affirm,  6  1846. 

AFFIRMATIVE    DEFENSE.      See     tit. 


AFFIRMATIVE  RELIEF 

as   to   dismissal   where  asked   in   answer, 

8  581. 
granted  when,   6  666. 

AFFRAYS 

justices'  court  has  jurisdiction  over,  5  lis. 
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AGE.     See  tits.  Infant*  Mlaar. 

AGENT  AND  AGENCY 

absentee,      in     distribution,     agent     for, 

SS  1691-1696. 

acts  or  declarations  of  agent,  admissibil- 
ity in  evidence,  8  1870. 

annual  account,  of,  to  show  what,  §  1694. 

authority  of  agent  to  sell  realty  must  be 

in  writing,   8  1973. 

bond  and  compensation  of,  for  absentee, 

9  1692. 

declarations  of,  as  evidence,  8  1870. 

default   judgment,   examination   of  agent 

of  plaintiff,    6  585. 

far  absent  Interested  parties 

compensation  of,   8  1692. 

court  may  appoint  to  take  possession, 

when,   8  1691. 
in  distribution  of  estates,   8  1691. 
liability  of  on  his  bond,  8  1696. 
to  give  bond,  8  1692. 
In    mechanics'    lien.      See    tit.    Mechanics* 

Lien. 
liable   for  preservation   of   estate,    8 1696. 
oath  to  claim  against  estate  by,  8  1692. 
real  estate.     See   tit.  Real-Estate  Agent. 
referee,  relation  of,  disqualifies  to  act  as, 

8  641. 
relationship    of    principal   and    agent,    as 

disqualifying  juror,  8  602. 

replevin 

front  agent,  8  612. 

service  of  order  in,  on  agent,  8  612. 

AGREED  CASE 

affidavit  to  be  made  on,   6  1188. 
appeal  lies  from  judgment  in  an,  8  1140. 
costs  prior  to  trial  not  allowed,  8  1139. 
duties  of  court  on.   8  1138. 
how  submitted,   8  1138. 

Judgment 

appealed    from    as    in    other    cases, 

8  1140. 
as  in  other  cases,   8  1139. 
enforceable  as  other  judgments  are, 

8 1140. 
entered  as  in  other  cases,  8  1189. 
1  judgment-roll   in,   6  1139. 
nature  of  controversy  in  which  allowed, 

8  1188. 
parties  may  submit,  8  1188.. 
powers   of  court,  on,  88  1138-1140. 
proceedings  on,   8  1188. 
what  must  appear,  8  1138. 

AGREEMENT.    See  tit.  Contract. 
by  attorney.     See  tit.  Attorneys* 
in  writing.     See   tits.   Contractsi  Written 

Agreement. 

deemed  the  whole  contract,  8  1866. 

other  evidence  not  excluded  by  pro- 
vision,  6  1856. 

where  a  mistake  or  imperfection  In, 
in  the  writing,   8  1856. 

not  In  writing 

Invalid,  when,  8  1973. 

for  leasing  for  longer  period  than 
one  year,  9  1973. 

for  sale  of  goods,  8  1973. 

made  upon  consideration  of  mar- 
riage, 8  1973. 


AGREEMENT 

not  In  writing — (Continued). 

not    to    be    performed    within    a 

year,  1 1973. 
special  promise  to  answer  for  debt 
or  default  of  another,  8  1873. 
not  to  be  performed  within  a  year,  must 

be  in  writing,  81978. 
written.       See     tits.     Contract*     Written 

ient# 


ALAMEDA  COUNTY 

number  of  superior  judges,  8  66. 

ALIAS 

execution,  from  justices'  court,  8  808. 


from  justices'  court,  88  846,  847. 
will  issue,  when,  8  408. 
writ   of  possession,   8  1212. 

ALIENS 

admission  as  an  attorney,  declaration  of 

Intention,  etc.,  8  275. 

admission  of  attorney  from  foreign  coun- 
try,  8  279. 

limitation  in  time  of  war  not  computed 

against,  6  864. 

nonresident.     See  tit.  Nonresident  Aliens. 

ALIENATION 

does    not    prejudice    action    where    made 

pending   suit,    8  747. 

effect  on  action,  68  740,  747. 

of  homestead.    See  tit.  Homestead. 

of  real  property  can  not  prejudice  in  ac- 
tion to  recover,  8  747. 

ALIMONY.     See  tit.  Dlvoree. 

ALLEGATIONS.      See     tits.    Answer*    Com* 
plaint}  Pleadings. 

affirmative 

by  whom  must  be  proved,  8  1869. 

in  pleadings  to   be  proved  by  party, 

8  1869. 
places    burden    of    proof    on    whom, 
88  1869,  1981. 
against  joint  debtors,  in  pleadings,  8  893. 
answer  to  contain  what,  8  437. 
being  denied,  provisional  injunction  dis- 
solved,  8  582. 
burden  of  proof  of,  66  1869,  1981. 
denial  of.  In  answer,  8  437. 

essential 

defined,   8  463. 

to  obtain  writ  of  Injunction,  8  626. 
formal,  are  pleadings,  6  449. 
if    not    controverted,    deemed    admitted, 

6  462. 
in  complaint,  deemed  true  unless  contro- 
verted by  answer,  8  462. 
in  particular  actions.     See  the  particular 

title. 
In  pleading  against  joint  debtors,   8  888. 
material 

defined,  8  468. 

evidence  confined  to,   8  1868. 

only  need  to  be  proved,   8  1867. 

what  are,  6  463. 

when    evidence    to    correspond    with, 
6  1868. 
must  be  supported  by  verification,   6  527. 
negative,  when  must  be  proved,  8  1869. 
of  complaint,  how  denied,   6  437. 
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ALLEGATIONS — (Continued). 

redundant,  to  be  stricken   out,   §  458, 
to  be  construed  liberally,   §  452. 
variance,  99  469-471. 

what    must    be    proved,     material     only, 

S  1867. 

when  deemed 

admitted,  9  462. 
controverted,  9  462. 
when  not  deemed  at  variance,  9  471. 
ALLOWANCE.      See    tits.    Divorce)    Estates 
of  Decedent. 
barred  when  not  presented  for,  claims  on, 

9  1493. 
claims  against  estate  of  decedent,  99  1490- 

1514. 
disputed,  reference  to  arbitrators,   9  1507. 
family,     of     decedent,     from    his     estate, 

99  1464-1470. 
for   family.     See    tit.   Support  of  Family, 
as  to,  9§  1464,  1468. 
out    of    estate    of    missing    persons, 
9 1822b. 
how  and  by  whom  made,  9  1496. 
how  to  be  paid,  9  1467. 
indorsed    on    and    disposition    of    claim, 

U497. 
is  barred  when  not  presented,  for,  §  1493. 
must  be  refused  when  barred,  9  1499. 
not  permitted  unless  claim  is  sworn  to, 

9  1494. 

of  claim 

of    executor    or    administrator,    how 

made,  §  1510. 
of  probate  judge  presented  for,  9  1496. 

•f  costs 

discretionary  with  court,   9  1025. 

in  civil  actions 

to  defendant,  of  course,  9  1024. 
to   plaintiff,   of   course,   9  1022. 
refused,  suit  to  be  brought,  9  1498. 
suit,     when     refused,     and    exception    of 

mortgage,  9  1500. 
time   within   which   to   be   presented   for, 

9  1491. 
to    family    of    missing    persons,    out    of 

estate,   9  1822b. 

almshouse: 

attendant    of,    exempt    from    Jury    duty, 

9  200. 
officer  of,   exempt   from  Jury   duty,   9  200. 

ALTERATION 

altered  instrument  admissible  in  evidence, 

when,   9  1982. 
in    writing,    must    be    accounted    for    by 

party  producing  it,  9  1982. 
of  wills.     See  tit.  Wills.  - 
party  producing  altered  instrument  must 

account  for,   9  1982.    . 

ALTERNATIVE  METHOD  OF  APPEAL 

as  to  generally,  99  941a-941c,  953a-953c. 
ALTERNATIVE  JUDGMENT*  See  tit.  Judg- 
ment. 
ALTERNATIVE  WRIT.     See  tit.  Mandamus. 

AMBASSADOR 

affidavit  may  be  taken  by,  9  2014. 

AMBIGUITY 
demurrer  for 

in  answer,  9  444. 


AMBIGUITY 

demurrer  for — (Continued). 

in  complaint,   9  430. 
in  answer,  ground  for  demurrer,  9  444. 
in  complaint,  ground  for  demurrer,  9  480. 
parol    evidence    to    explain    In    writing, 

9  1856. 


AMENDED  COMPLAINT, 
it  |  Complaint. 


See  tits. 


AMENDED  PLEADING.     See   tits. 
Complalntf  Pleading*. 

AMENDMENT 


answer 

as  to,  §472. 

before,  effect  of,   9  472. 
bill  of  exceptions,  §  660. 
complaint,    of,    see    *of    complaint,"    this 

title, 
conclusions  of  law,  of,  9  663. 


after,  of  course,  9  472. 
before,  effect  of,  9  472. 
error  and  defects  to  be  disregarded,  9  475. 
fictitious  name,  where  real  name  discov- 
ered,  9  474. 
filing  and  serving,  99  432,  472. 
generally,  9  473. 

in   election   contest.     See    tit.    Contesting 

Election. 

in  Justiees»  court 

adjournment  and  costs  on,   9  869. 
as  to,  generally,   9  869. 
pleadings  in,  9  859. 
mistake  in  any  respect,   9  473. 

of  complaint 

as  to  proceedings  to  be  had  on,  9  432. 
defendant  must  answer,   9  432. 
failure   to  answer,  default,   9  432. 
filing  and  serving  amendments,  99  432, 
472. 

In  forcible  entry 

and  detainer,   9  1173. 

to  conform  to  proofs,  9  1178. 
may  be  filed  by  Itself,  9  433. 
of  course,  without  costs,   9  472. 
of  findings.     See  tit.  Findings, 

of  pleading 

in  general,   9  473. 

on  demurrer  In  Justices'  court,   9  858. 

time  for,  9  476. 

to  bring  in  necessary  parties,  9  389. 

when  variance,  99  469,  470. 

of  process 

as  to  generally,  9  128. 

power  of  court,  9  128. 
of  statement,   99  659,  661. 
order   allowing   or  refusing,   deemed   ex* 

cepted  to,   9  647. 
party,  by  striking  out  name  of,  9  473. 
power  of,  generally,  9  128. 
service  of,  9  432. 
supplemental   pleadings,   9  464. 
statement,  amendments  to,   99  659,  661. 
striking  out  name  of  party,  by,  9  473. 
supplemental   pleadings,   of,    9  464. 
terms  may  be  imposed  on  allowing,  9  473. 
to  findings.    See  tit.  Findings, 
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AMENDMENT — (Continued). 

to  pleadings  or  proceeding* 
generally,  9  473. 
variance,  in  cases  of,   89  469,  470. 

AMENDMENTS  TO  CODE.     See  tit.  Code. 
how  made,  §  19. 

AMICABLE  ACTIONS 

submission  of  controversy,  "98  1138-1140. 

ANCHORAGE 

vessels  liable  for,  8  813. 

ANCIENT  FACTS 

evidence    of    common    reputation,    as    to, 

9  1870. 

ANCILLARY    ADMINISTRATOR..    See     tit. 
Executor  sad  Administrator. 

ANIMALS 

acts  done   in   preventing:  cruelty  to,   Hen 

for,   81208. 
disposition  of  proceeds  on  enforcing;  lien, 

8  1208. 
exempt  from  execution,  when,  8  690. 

ANOTHER  ACTION  PENDING 

.     ground  for  demurrer,  8  430. 

[ANSWER 

*     abatement,  plea  in,   8  430. 

absence  of,  what  relief  granted  plaintiff, 

8  580. 

account 

demanding;  items  of,  8  454. 

items  of,  need  not  be  set  out,  8  454. 
allegations  in.     See  tit.  Allegations. 

what  are  material,  6  463. 
amendment   of,    88  472,    473. 

amended  complaint 

failure  to  answer,   default,   8  473. 
time  for  answer,  to,  8  472. 

amended  pleading;,   to,   6  472. 

amendment  of,  as  to,    8  472. 

appearance,  answer  is,  8  1014. 

as  to  contents  of,  8  437. 

as  to  part,  and  demurrer  as  to  part,  8  441. 

assignment  of  choses  in  action,  etc.,  8  368. 

attorney,  of,  to  accusation,  8  296. 

by  insurance  company,  claiming*  exemp- 
tion from  liability,  specific 
peril  specifying*  proximate 
cause  of  loss,  6  437a. 

city,  to  petition  to  adjust  debts,  etc.,  of, 

who  may  make,  8  1822d. 

complaint,  amended,  to,  8  432. 

conditions  precedent,  pleading,   8  457. 

construction  of,  8  452. 

contents,  what,  8  437. 

counterclaim  in.     See  tit.  Connterclaim. 
as  to,  generally,  88  488-440. 
may  contain  several,  8  441. 
when  omission  to  set  up  waives,  8  489. 

cross-complaint,  to,  8  442. 

cross-demands,    compensate    each    other, 

8  440. 

damages,  denial  of,  8  437. 

default,    for    failure    of,    when    entered, 

8  585. 

default  of,  judgment  for,  9  585. 

defective  heading  to,  6  1046. 

defenses 

may  contain  several,   8  441. 
must  be  stated  separately,   8  441. 


ANSWER 

defences — (Continued). 

not  raised  by,  waived,  88  434,  439. 
demur  to   part,   and   reply   to  part,   8  441. 

demurrer 

and  answer  at  same  time,  8  431. 
at  same  time  with  answer,  8  431. 
effect  on,  8  472. 
matters    not    appearing    on    face    of 

complaint,  8  483. 
overruled,  allowing  answer,  8  472. 

overruling 

effect  of,  9  472. 
time  to  answer,  8  476. 
to  answer,  89  442-444. 
to  part,  and  reply   to  part,  9  441. 
denial,    allegation    not    denied,    admitted, 

9  462. 
disclaimer,  9  789. 
error  and  defects  in,  9  475. 

escheated  estate 

answer  to  Information,   9  1271. 
attorney-general's    answer    to    claim 
for,  91272. 
estoppel,   99  1908,  1962. 

essentials  of  in  ejectment.    See  tit.  Eject- 
ment. 
exhibits.     See  tit.  Exhibits. 
extension  of  time  for.     See  tit.  Extension 

of  Time. 
filing,  99  473,  1052. 
filed,  must  be,  9  465. 

founded    on   written   Instrument   set   out, 

execution    admitted,    when, 
9  448. 

general  denial 

puts  in  issue,  what,  9  487. 
when  sufficient,  9  437. 
generally,  9  487. 

genalneness  of  Instruments 

how  controverted,  9  448. 

when  admitted,  9  447. 

when  not  admitted,   9  449% 
husband  and  wife,  99  370,  371. 
in  cases  of  libel  and  slander,  9  460. 
in    claim    and    delivery.     See    tit.    Claim 

and  Delivery. 
in  mandamus,  9  1091. 
information    or   belief,    if   defendant    has 

no,  9  487. 
injunction  after,  9  528. 
intervention,  to  complaint  on,  9  387. 
improvements,  setting  up  value  of,   9  741. 
irrelevant,  may  be  striken  out,  9  463. 
joint  debtors,  answer  in  proceedings  after 

judgment,    9  992. 
judgment,  pleading,   9  466. 
justices'  court,  In,  99  852,  856,  857,  860. 
libel,  in  action  for,  9  461. 

amendment  by  pleading,   9  478. 

pleading,   9  458. 
lost,  how  supplied,  9  1046. 
mandate,  to  petition  for  writ  of,  99  1089, 

1095. 

material  allegations 

in  complaint 

deemed  admitted,  when,  9  462. 
deemed  controverted,  when,  9  462. 
what  are,   9  463. 
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4N8WBR — (Continued). 

matters,  subject  of  not  appearing  on  faco 

of  complaint,  may  be  taken 
by,   §  433. 

may   contain   several   counts    of   defense, 

8  441. 

mortgage,  8  726. 

municipality  or  city,  to  petition  to  adjust 

debts    of,    who    may    make. 
8 1822d. 

must   be    verified   where   written   instru- 
ment    contained     in     com- 
plaint,  8  447. 
new  matter  in.  deemed  controverted, 

8  462. 
as  to,  8  437. 

•ejection  

not  appearing  in  complaint,  may 

taken  by,  8  483. 
to  complaint,  waived,  when,  8  484. 
of  defendants  in  partition,  what  to  con- 
tain, 8  768. 
partition  of  real  estate,  in,  8  758. 
plea  in  abatement,  8  430. 

pleading 

as  a,  8  422. 
generally,  8  425. 

police  court 

in,  oral  or  written,  6  981. 

when  may  be  made,  8  980. 
probate  in  contest  on,  8  1312. 
redundant  matter  in,  striking  out,  8  458. 
separately  stated,  defenses  must  be,  6  441. 
served,  must  be,  8  465. 
setting     up     counterclaim     in.      See    tit. 

Counterclaim. 
several  defenses,  may  contain,  8  441. 
shall  contain   what,   8  437. 
sham  answer.     See  tit.  Sham  Answer. 

may  be  stricken  out,  8  453. 

striking  out,   8  453. 
signature  to,  8  446. 
slander,  in  action  for,   8  460. 
specific  denial,  when  necessary,  8  487. 
statute,  private,  pleading,  8  459. 
striking  out,   8  453. 
supplemental,   8  464. 

time  for  filing 

as  to,  8  407. 

extending,   §8  473,   1064. 
to  petition   to   adjust   debts,   etc.,   of  city 

or    municipality,    who    may 
make,  8  1822d. 
unverified      complaint,      also      unverified, 

general   denial,   8  437. 
variance,  amendment,   88  469,  470. 
verification,   8  446. 

verified  complaint 

failure    to    verify    answer    to,    effect. 

8  446. 
specific  denial,  8  437. 

waiver  of 

summons   by,   §  406. 

objections  not  taken  by,  8  434. 
what  to   contain,    8  437. 
written    instrument.      See    tit.    Pleadings. 

setting  out  in,  8§  448.  449. 

where  complaint  sets   forth,   8  447. 


APARTMBlfT-HOUSB 

action  to  recover  personal  property  left 

in,  to  be  commenced  within 
ninety  days,  8  341a. 
APPBAIj  IN  CIVII*  ACTION.     See   tit-  New 
Trials, 
alternative  method  of*  8  941a. 
action  is  deemed  pending  during,   8 1049. 


appeals  by,  I  966. 

appointment  reversed,  effect,   8  966. 
aggrleved  party,  may  take,  5  888. 
alternative  method  of,  58  941a-941c  953a- 

953c. 

appellant 

definition  of.  6  988. 

who  is,  9  938. 

who  may  be,  9  888. 

appointment  of  - 

administrator   or   guardian,    reversal 

8  966. 

executor,  reversal,  effect,  I  966. 
arbitration,  appeal  from  decision  on  mo- 
tion to  set  aside  or  modify 
award,  8  1890. 
attachment 

effect  on,  8  846. 

undertaking  to  continue,  8  946. 
by    executor,    security    may    be    limited 

5  946. 
certificate   of  clerk,  as  to  correctness  of 

transcript,  etc.,  8  953. 
certification    of    copies    of    undertaking, 

how  made,  8  953. 
clerk    to    transmit    proposed    record   on. 

9  953c. 

conclusions   of   law   on.      See   tit.   Conclu- 
sions of  Law. 
controversy    without    action,    from   Judg- 
ment on,  6  1140. 
corporation,      voluntary     dissolution    of, 

8  1232. 
costs  of,  discretionary  with  court  In  what 

cases,   8  1026. 
costs  on,  8  1027. 

discretionary     with     court     In    what 

cases,   6  1026. 
how  claimed  and  recovered,  8  1034. 
probate     appeals,     discretion    as    to, 

8  1720. 
review,  other  than  by  appeal,  8  1035. 
decision,  paramount,  8  58. 

deposit 

in    lieu    of    undertaking,    86  926,    940, 

941,   948,   949. 
waiver  of,  8  948. 

dismissal  of 

effect  of,  9  955. 

for  not  furnishing  papers,  8  954. 

insufficient  undertaking,  6  854. 

new  undertaking,   8  954. 
sureties  becoming  insufficient,  8  954. 
when    will    be    dismissed,    and   when 
not,   8  954. 

dismissed,  when  and  when  not 

as  to  generally,  8  854. 
effect  of,   S  955. 

effect  of 

as  to  generally,  &  941c 
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APPEAL  IN  CIVIL  ACTION 

effect  of — (Continued). 

and  the  giving  of  security,  8  946. 
In  judgment  in  forcible  entry  and  de- 
tainer,  9  1176. 
on  proceedings  below,  9  946. 
eminent   domain,    effect   on    improvement 

under,    9  1267. 
evidence,    decision    or    verdict    not    sup- 
ported by,  9  989. 
exceptions  in  court  below,  necessity  for, 

99  646,   956. 
exceptions  to  sureties  on,  9  978a. 
execution,  property  levied  on  under,  re- 
leased by,  9  946. 


appeals  by,   9  965. 

appointment  reversed,   effect,  9  966. 
facts  admitted  by  pleadings,  findings  un- 
necessary*     Bee    tit.    Find- 


filing  of,  9  2011. 

findings  may  be  waived,  how,  9  M4. 
findings  on.     See  tit.  Findings, 
forcible  entry 

effect  of  as  stay,  9  1176. 

how  taken,  9  1179. 

provisions  relating  to  appeals  relate 
to,  9  1178. 

from  Jndgment 

directing  the  execution  of  a  convey- 
ance, etc.,   9  944. 

for  delivery  of  documents,  9  948. 
from   money   Judgment,    undertaking   on. 

See       "undertaking,"       this 
title. 

from  order 

of     court      fixing     compensation     of 
executor,  etc.,  9  1616. 

on  report  of  appraisers  on  homestead. 
9  1477. 
from   writ   of  mandate  ordering  delivery 

of  water,   9  1110a. 

generally 

as  to.  99  936-959. 

to  superior  court,  99  974-980. 
to  the  supreme  court,   99  968-966. 
guardian's  appeal,  9  965. 
guardianship,        appointment        reversed. 

effect,  9  966. 
hearing 

contested    election    cases,    preference 
given  to,  9  57. 

errors  not 

affecting   substantial    rights    dis- 
regarded,   9  475. 
presumed  prejudicial,  9  476. 
orders     reviewable    on    appeal    from 

judgment,    9  956. 
probate  proceedings,  preference  given 
to,  9  57. 
how   taken,    see   "deposit,"  "notice,"  "un- 
dertaking,"   this    title. 
in  actions  on  mechanics'  liens,   9  1197. 
in  application  for  voluntary  dissolution  of 

corporation,   9  1229. 
in  attachment.     See  tit.  Attachment. 
in  election   contests.     See   tit.  Contesting 

Elections. 

as  to.  9  &7. 


APPEAL  IN  CIVIL  ACTION — (Continued), 
in    eminent    domain.      See    tit.    Eminent 

Domain. 

effect     in     possession     and     improve- 
ment, 9  1267. 
In  forcible  entry  and  detainer 
effect  of  as  stay,  9  1176. 
how  taken,  9  1179. 
provisions  relating  to,  9  1178. 
in  general,  99  936-959. 
In    mandamus,    as    to    generally,    99  1109, 

1110. 
in  probate  proceedings,  9  57. 
In  proceedings  relating  to  guardians.  See 

tits.     Guardian  and    Ward* 
Guardlaas         of         Minors; 
Guardians    of    Insane     nnd 
Incompetent  Persons, 
judgment 

affirmance  on,   9  68. 
agreed  case  on,  from,  9  1139. 
*         and  orders  may  be  reviewed  on,  9  936. 
court  may  take  what  action,  9  966. 
decision  to  be  in  writing,  9  58. 
effect  of,  generally,   9  1908. 
for  delivery  of  documents  or  person- 
alty,  stay   of,   what   neces- 
sary, 9  948. 
interlocutory    orders    reviewable    on 

appeal  from,   9  956. 
modifying  on,  9  957. 
new  trial,  passing  on  question  of  law 

Involved,    9  63. 
on   appeal,    certificate   of  attachment 

or  entry  of,  9  958. 
on  remittitur,   9  958. 
reversal   on,    9  957. 
review  of,  on,  99  936,  987. 
reviewable  as   code   prescribes,   9  936. 
when  becomes  final,  9  45. 
jurisdiction  of  superior  courts  on,  9  77. 
jurisdiction   of  supreme  court,   99  53,   963. 
marriage,  suggestion  of,  9  285. 

mode  of  taking 

as  to  generally,  9  440. 

from   judgment,    remedial   powers    of 
court  on,  9  53. 

new  and  alternative  method,  99  941a- 
941c,  963a-958c. 
names  of  parties  on,  9  938. 
not  lee  of 

as  to  generally,  9  940. 

appellant  must  furnish  copy,  9  950. 

filing  and  serving,   9  940. 

made    out    of    court    without    notice* 
may  be  reviewed,  on,  9  987. 

reviewable   as   code  prescribes,    9  986. 
parties,  how  designated,  9  938. 
party,  death  of.    See  tit.  Death. 
power  of  supreme  court  on,  99  53,  957. 

preparation  of  papers  on 

as  to  generally,  9  953a. 

court  reporter  to  transcribe  report  of 

trial,  9  953a. 
notice  to  county  clerk,  9  958a. 
transcript   to   be   presented    to   judge 

for  approval,  9  953a. 
undertaking  to  pay  cost  of,  9  963b. 
what  papers  may  be   Incorporated   In 

transcript,    9  953a. 
what   respondent  may  require,   9  953a. 
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probate 

court,  from,   §  964. 

orders  and  decrees,  provisions  relat- 
ing: to  appeals  apply,  §  1714. 
proceedings,  appeals  in.  See  tit.  Wills. 
proceedings  after  determination  of  Issue 

of  law,  8  636. 
proceedings    for    removal    or    suspension, 

8  289. 

•nest  Ions,  how  presented  for  review 

affidavit,  part  of  record  on,  6  661. 

bill  of  exceptions 

appellant  must  furnish,  8  960. 
used  on  motion  for  new  trial  may 

be  used  on,  8  950. 
certificate  of  clerk  as  to  correctness 

of  transcript,  8  963. 
certification      of      undertakings     and 

copies,  8  953. 
copies,  how  certified,  8  953.  4 

corporation,  judgment-roll  on  appeal 

from    judgment    dissolving, 

8  1233. 
findings    of    referee,    how    reviewed, 

8  646. 

question  presented  for  review 

Judtjpneut-roll 

appellant  must  furnish,   8  950. 
what  constitutes,  88  670,  1233. 


APPEAL  IN  CIVIL  ACTION— (Continued). 

respondent 

definitions  of,  8  938. 

what  may  require   on  appeal,  8  958a» 

who  Is,  8  938. 


dismissal   for   failure   to   furnish, 

8  964. 
to  be  used  on  appeal  from 
judgment,   6  960. 
judgment     rendered     on    ap- 
peal   8  961. 
orders,  except  order  granting 
or     refusing      new      trials, 
8  961. 
order    granting    or    refusing 

new  trial,  8  962. 
record    on,    what    constitutes, 

8  661. 
statement    settled    after    mo- 
tion for  new  trial  may   be 
used   on,   6  950. 
record  on.     See  tit.  Record  on  Appeals. 
from  judgment,   8  960. 

on  appeal,   8  964. 
from  order  granting  or  refusing  new 

trial,  8  952. 
from  order  other  than  order  granting 
or  refusing  new  trial,  6  952. 
subsequent  statement,   8  661. 

presentation  and  service  of,  8  661. 

rehearing  and  hearing  in  bank 

ordering   case   to   be   heard   In  bank, 

6  45. 
rehearing,   §  46. 
release   of   property  from   levy   by,    8  946. 
remedial   powers    of   appellate   court   on. 

8  53. 

remittitur 

generally,  8  968. 

judgment    to    be    remitted    to    court 
from    which    appeal    taken, 
8  53. 
remittiturs  in  transferred  cases.  8  66. 


new  action,  within  what  time  may  be 
brought,  8  355. 

not  decreed,  except  for  substantial 
errors,  8  475. 

of  judgment,  remedial  powers  of 
court  on,  68  53,  957. 

Of  judgment,  restitution  of  rights. 
8  967. 

of  order  appointing  guardian,  valid- 
ity of  acts,  8  966. 

restitution  where  property  sold  un- 
der execution,  8  957. 

review 

of  finding  as  to  claims   of  mariners, 

8  826. 
seamen,   of  findings  as   to  claims  of, 

8  826. 
what  may  be,  on  appeal  from  judg- 
ment, 6  956. 
what  subject  to.  6  956. 
rules  of,  88  1109,  1110. 
security  on  may  be  limited  in  case  of  an 

executor,  etc..  8  946. 
stay  of  proceedings  in  court  below,  ex- 
ceptions,  8  949. 

superior  court*  to 

appeal  to  from  justices'  court,  8  965. 

bond,  justification  of  sureties  on.  8  92. 

cause  to  be  tried  anew.  8  980. 

code  provisions  not  applying  to  ap- 
peals,  8  959. 

costs,  8  980. 

damages,  where  taken  for  delay. 
8  980. 

deposit  in  lieu  of  undertaking,   8  978. 

dismissal,  8  980. 

docket  of  justice  of  peace  must  con- 
tain  notice  of,    8  911. 

docket  of  justice  of  peace  to  contain 
receipt  of  bond  on  appeal. 
8  911. 

fees  must  be  paid  before  effective. 
8  981. 

fine     for     not     transmitting     papers. 

8  977. 
from,  generally,  8  963. 
how  taken,  88  940,   974. 

judgment,  effect  and  enforcement  of, 

9  980. 

not    effective     until     fees     are    paid, 

8  981. 
notice  filed  with  justices'  clerk,  8  93. 
notice  of,  filing  and  serving,  8  974. 
notice,  what  to  state,  8  974. 
on    questions    of    law    and    fact,    no 

statement,  8  976. 
on  questions  of  law.  statement,  8  975. 
papers  to  be  filed  with  justices*  clerk, 

8  93. 
powers  of  such  court,  6  980. 
proceedings   therein,    8  980. 
provisions  of  code  applicable,   8  980. 

questions  of 

fact,  action   tried   anew,   8  976. 
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superior  court,  question  of — (Continued), 
fact,      no     statement     necessary, 

5  976. 
law,    hearing:,    what    may    be    re- 
ferred to  on,  §  975. 

law,  statement 

amendments   to,    §  975. 
contents  of,   §  975. 
time  to  file,  8  975. 
statement    and    amendments,    settle- 
ment of,  S5  92,  975. 

stay  of  proceedings 
officers'  fees,  9  979. 
on  filing;  undertaking;,  9  979. 
sureties,   exception   to,  and  justifica- 
tion  of,    8  978. 
time  for  appeal,  68  939,  974. 
transmission   of  papers, 
as  to,  8  977. 
compelling;,  8  977.' 
undertaking 

deposit  in  lieu  of,  8  926. 
must  be  filed  when,  6  978a. 
on,   8  954. 

requisites  of,  8  978. 
unnecessary  delay  in  bringing;  cause 

to  trial,  8  980. 
what  papers  to  be  transmitted,  8  977. 
who  may  take,  8  974. 
supreme  court 

appeals  by  executors,  administrators, 
and   guardians,   89  965,   966. 
to,  generally,  8  968. 
to,   from   cases,   from  justices'   court, 

6  964. 
supreme  court's  power  on,  6  58. 
undertaking     must     be     filed     when. 
8  978a. 
sureties  on,  subrogation  on  paying;  money, 

judgment       after       appeal. 
8  1059. 

to  superior  court 

by     executors     and     administrators. 
6  965. 

effect  of  reversal  of  order  appointing. 
See  tit.  Executors  and  Ad- 
ministrators. 
on  questions  of  fact,  or  law  and 
fact,   6  976. 


judgment  of  justices  of  the  peace, 

8  974. 
non-appealable    orders.      See    tit. 

Non-appealable  Orders. 
police  court,  5  974. 
In  what   cases  appeals  from  justices' 

courts,  6  964. 
may  be  taken,  when,  8  963. 
from  flnal  Judgment 

entered   in  action.    9  963. 
from  Judgment  or  order 

dissolving  or  refusing  to  dis- 
solve   an    attachment.      See 
tit.      Attachment. 
granting     or     refusing,     etc., 
letters   testamentary,    8  963. 
granting     or     refusing     new 
trial.  8  963. 
from  special  proceedings,  8  963. 


APPEAL  IN  CIVIL  ACTION 
to  superior  court — (Continued). 

power  of  superior  court  on  appeal 

for    failure    to   prosecute   an   ap- 
peal,  9  980. 
1  for  unnecessary  delay  in  bringing 

to  a  hearing,  6  980. 
Judgment    rendered     in     superior 
court  on  appeal,  6  980. 
stay  of  proceedings  on   filing*  under- 
taking, 8  979. 
transmission   of   papers    to   appellate 

court,  8  977. 
undertaking  ou  appeal 
as  to  generally,  6  978. 
adverse   party   may   accept   suffi- 
ciency   of    sureties    within 
what  time,  5  978. 
deposit    of    the    amount    of    the 
Judgment,      including      all 
costs,  appealed  from,   6  978. 
If     a     stay     of     proceedings     be 
claimed,   6  978. 
•when  the  action  is  for  the  recovery 

of  money,   8  978. 
when  the  action  is  for  the  recovery 
of,    or    to    enforce    foreclo- 
sure   and    lien    on    specific 
personal  property,  8  978. 
when    the    judgment    appealed    from 
directs  delivery   of   posses- 
sion, feal  property,  8  978. 
time  of  filing,  8  978a. 
to  the  supreme  court,  6  963-966. 
transcript  ou 

as  to  and  preparation  of,  6  958a. 
clerk's  certificate,  etc.,   6  953. 
minutes  of  clerk  on  trial  are  no  part 
of,  88  661.  952. 
trustee's  account 

after  distribution,   appeal   from,   how 

taken,  6  1701. 
decree  settling  conclusive  on  affirm- 
ance, 8  1701. 
undertaking  on.    See  tit.  Undertaking  on 

Appeal. 
administrator  appellant,  8  965. 
as  to,  89  940-950. 

attachment,  on  appeal  from,  9  946. 
concerning  real  property,  9  945. 
copies  of,  how  certified,  9  953. 
deposit  in  lieu  of,  99  940,  941,  949. 
dispensing    with,    when    appellant    is 
executor,  trustee,  etc.,  9  946. 
documents,  delivery  of,  Judgment  for, 

9  9<3. 
execution  of 

conveyance,    judgment    directing, 
9  944. 
exception  to  sureties,  9  948. 

executor 

appellant,  9  946. 
official  bond  sufficient,  9  965. 
undertaking  on 

flnal  bond  of  guardian  sufficient,  9  965. 
from  judgment  for  delivery  of  docu- 
ment,  9  943. 
how  certified.  9  953. 
in  cases  not  specified,  9  949. 
In  ejectment.    See  tit.  Ejectment. 
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(Continued). 


dismissal,  5  964. 
new  bond,  8  954. 
justification  of  sureties  on,  9  948. 
may  be  in  one  instrument  or  several, 

8  947. 
may  be  limited  in  case  of  an  executor, 

6  946. 
money-judgment,   8  942. 
must  be  filed  when,  9  978a. 
must  be  in  writing;,  etc.,  8  941. 
necessary  unless  waived,  6  940. 
on     appeal     from     money-judgment, 

§942. 
real     property,     sale    of     possession, 

judgment  directing;,  8  945. 
requisites  of,  6  941. 
several  documents  may  be  in,   8  947. 

•aretlea  on 

judgment     payable     in     specified 
kind  of  money,  when.  9  942. 
paying  money-judgment  after  ap- 
peal, 6  1059. 
stipulation  for  judgment  against, 

8  942. 
subrogation  of,  8  1059. 
time  for  filing,  6  940. 

extension  of,  8  1054. 
to  pay  cost  of  transcript,  8  968b. 
to  stay  deficiency  judgment,  6  945. 

to  stay  Jnda-meat 

appointing  receiver,   8  948. 

directing  foreclosure  of  chattel 
mortgage,   8  943. 

for  delivery  of  documents  or  per- 
sonal property,   8  943. 

for  execution  of  Instrument,  6  944. 

for  sale  or  delivery  of  real  prop- 
erty, 8  946. 

to  stay  atoaey-Jadgment 

affidavits  of  sureties,  8  942. 
liability  of  sureties,  8  942. 
requisites,    6  942. 
to  stay  order  granting  alias  writ  of 
possession,  bond  necessary, 
8  946. 
trustee  appellant,    8  946. 
waiver  of,  as  to,  86  940,  948. 
what    may    be    reviewed    on,    from    judg- 
ment,  6  956. 
what  papers  to   be   used,   on   from   judg- 
ment,  5  950. 

what  paper*  to  be  used 

on  appeals  from  orders,  etc.,   5  951. 
on  appeals  from  order  granting  or  re- 
fusing  new    trial,    6  952. 
what  reviewable  on,  5  956. 

where  Jodgmeat  direct* 

appointment   of   receiver,    6  943. 

delivery  of  documents  or  person- 
alty, 6  943. 

execution  of  conveyance  or  other 
instrument,    8  944. 

issuance  of  alias  writ  of  posses- 
sion. 6  1210. 

payment  of  money,  6  942. 

sale  of  mortgage  premises,  8  945. 


APPEAL  IN  CIVIL  ACTION 

what  reviewable  on 

where  Jndgmeat  tireeto—  (Continued), 
sale  of  personal  property  on  fore- 
closure, 8  943. 
sale  or  delivery  of  real  property. 
6  946. 
within  what  time  may  be  taken,  f  989. 

within  what  tine  aut  he  take* 

as  to  generally,  6  1715. 
attachment,  order  respecting,  6  989. 
change  of   venue,    order   relating   to, 

6  939. 
evidence,   time  for  appeal  to  review, 

8  939. 

flaal  Jada-meat 

as  to,  6  939. 
orders  after,  6  939. 
from   an   interlocutory  judgment,   or- 
,der,  or  decree,  9  939. 
in   actions   for  partitions   of  real 
property,    8  939. 

from  aa  order 

confirming,  etc.,  report  of  referees 

in  partition,  8  939. 
granting  or  refusing  a  new  trial, 
6  939. 

from  Judgment  rendered  on  appeal 
from  an  inferior  court 
6  939 

heirship,  appeal  in  proceedings  to 
determine,    6  1664. 

partition,  order  respecting.  6  939. 

probate  proceedings,  orders  and  de- 
crees in,  5  1715. 

receiver,  order  relating  to.  8  939. 

within  what  time  may  be  taken,  8  935. 


■ay  appeal  aad  la  what  ei 

agreed  case,  from  judgment,  8  1138. 
any  aggrieved  party  may,   8  938. 

award 

decision   upon   motion   to   modify, 
appealable,  6  1289. 

judgment    on,    before    motion   to 
correct,       not       appealable, 
8  1289. 
cases  in  which  may  be  taken,  6  963. 

who  may  appeal*  etc. 

corporation,     from     dissolving     judg- 
ment, 6 1232. 

distribution,     from     proceedings     in. 
8  1664. 

election  contest,  from,  6  1125. 

eminent  domain,  in,  6  1268. 

heirship,   from  judgment  in  proceed- 
ings to  determine,  6  1664. 

Judgment 

*        in    cause    submitted    without  ac- 
tion,  8  H39. 
from  which  may  be  taken,  6  188. 

may  be  taken  in  what  cases,  6  963. 

mechanics'    lien,    in    cases    involving. 
8  1197. 

new  trial 

from  orders  respecting,  6  963. 
order  for  made  by  court  without 
application  of  parties,  6  M* 
orders  from  which  may  be  taken. 
8  963. 


INDEX. 


APPEAL  IN  CIVIL  ACTIONS 
wfco  may  appeal 

■cw  trial — (Continued). 

receiver,  from  appointment  of, 
8  968. 

special  administrator,  none  from 
appointment  of,   8  1413. 

trustee's  account  after  distribu- 
tion, from,  8  1701. 

who  may  appeal,  8  938. 

APPEAL    BOND.     See    tit.    Appeal    la   Civil 
Actions.    (Undertaking;.) 

APPEARANCE 

accusation  against  attorney,  to,  8  293. 
answer  is,  8  1014. 

attorney 

for  absent  or  minor  heirs,  8  1718. 
on  accusation  for  removal,  8  298. 
bail  for,  on  arrest  for  contempt,  §1213. 
consent    cures    defective    service,    88  406, 

416. 
defeadaat 

by,  8  1014. 

of,    equivalent    to    personal    service, 

8  416. 
demurrer  is,  8  1014. 
effect   of,   where  summons  not  issued   or 

served,  88  406,  581. 
•escheat,  who  may  appear,  8  1271. 
eminent  domain,  who  may  appear,  8  1246. 
findings    waived    by    non-appearance    at 

trial,  8  684. 
filing:  answer  Is,  8  1014. 
generally,  8  1014. 
guardian,  by,  8  1722. 
husband  and  wife,  by,  88  270,  371. 
in  forcible  entry  and  detainer,  8  1168. 
in  justices'  court,  time  for,  8  845. 
in  proceedings  for  disbarment,  6  293. 
joint  contract,  appearance  where  one  de- 
fendant     appears      or      is 

served,  8  406. 
jury  waived  by  non-appearance  at  trial, 

8  631. 
justices'  court,  trial  In,  when  party  fails 

to  appear,  8  884. 
notice 

after,  8  1014. 
written,  is,  8  1014. 
proceedings  to  compel  in  supplementary 

proceedings,    8  716. 
summons,    time    for,    to    be    Inserted    In, 

8  407. 
time  for,  8  407. 

trial 

failure    to    appear    waives    findings, 

8  684. 
failure  to  appear  waives  jury,   8  631. 
trial  of  actions  on  failure  to,  6  581. 
to  be  made  at  place  where  court  appointed 

to  be  held,  8  148. 
vessels,  actions  against,  who  may  appear 

and  defend,  8  821. 
voluntary,  gives  court  jurisdiction,   8  416. 

waiver 

of  findings  by  failure  to  appear,  8  634. 
of  jury  trial  by  failure  to  make,  8  631. 
of  service,  88  406,  416. 
of  summons,  88  406,  416,  581. 
'   what  constitutes,  8  1014. 


APPELLANT 

who  is,  8  938. 

APPELLATE  JURISDICTION 

of  superior  court,  8  77. 
of  supreme  court,  8  52. 

APPLICATIONS 

repeated,     prohibited     for     same     order, 

88182.   183. 

APPORTIONMENT 

of    business    of    superior    court    at    extra 

session,  8  67b. 
of  counsel  fees  and  expenses  in  partition, 

8  798. 

APPRAISEMENT.    See  tits.  Appraisers;  E*% 
fates  ef  Decedents*  Inventory,  Ap* 
pralsenment,   and   Possession   of  Es- 
tate. x 
appointment   of   appraisers   at   chambers, 

8166. 
estates  of  deceased  persons,   88  166,   1445, 

1476. 
homestead,  of,  appeal  from  report,  88  968, 

1477. 
of  ward's  estate,  8  1773. 

APPRAISERS 

appointment 

at   chambers,   8 166. 

by  superior  court,  8  1444. 

of  ward's  estate,  8  1773. 

dnty  of 

as  to  generally,  8  1446. 

as  to  homestead,  8  1476. 
Inventory  to  be  signed  by,  8  1449. 
of  after-discovered  property,  8  1461. 

report  of 

how  confirmed,    81477. 

on  homestead,  8  1478. 
to  be  sworn,  6  1445. 
who  are,  and  by  whom  appointed,  8  1444. 

ARBITRATION 

adjournments,  8  1284. 

all  arbitrators  must  meet  and  act,  88  1058, 

1285. 
appeal  from,  as  to  generally,  8  1289. 

arbitrators 

majority     may     determine     question, 

6 1285. 
must  be  sworn,  8  1285. 

powers  of 

to  appoint  time  and  place  of  hear- 
ing,  8  1284. 
to  take  evidence,  8  1284. 
quorum,  of,  8  1058. 


as  to  generally.  6  1286. 

compelling      arbitrators      to      make, 

8  1288. 
correcting,   8  1288. 
decision,  on  motion,  subject  to  appeal, 

8  1289. 
delivery  of,  8  1286. 
enforcement  of,  8  1283. 
filing  and  entry  of,  8  1286. 
has  effect  of  Judgment,  when,  8  1286. 
modification    and    correction    of,    on 

motion  for,  6  1288. 
may    be    vacated    in    certain    cases, 

8  1287. 
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ARBITRATION 

award — (Continued). 

power  to  make,  8  1284. 
presumption  that  all  matters  submit- 
ted passed  on,  8  1963. 
signing:  of,  6  1286. 
to  be  in  writing:,  8  1286. 
vacating:,  5  1287. 

when    Judgment    to    be    entered    on, 
6  1286. 
boundaries,  of,  8  1281. 
court    may,    on    motion,    modify    award, 

8  1288. 
damages    on    revocation    of    submission, 

8 1290. 
decision  on  motion  is  subject  to  appeal, 

8 1289. 
generally,  88  1281-1290. 
hearing-,  8  1285. 
Judgment  on  award,  to  be  entered,  when, 

8  1286. 
majority    of    arbitrators    may    determine 

question,   8  1285. 
modifying  award  on  motion,  8  1288. 
modification,  grounds  for,  8  1288. 
number  of  arbitrators  to  determine,  8  1285. 

oatae 

of  arbitrators,  8  1284. 

power  to  administer,  8  1285. 
partition,  8  1281. 
powers  or  arbitrators,  6  1284. 
quorum  of  arbitrators,  8  1058. 
real  property,  title  can  not  be  submitted 

to.   81281. 

revocation  of 

as  to,  8 1283. 

action   may   be   brought,   what  to   be 

recovered,  8 1290. 
damages  on,   8  1290. 
grounds  for,   §  1287. 
to  be  in  writing,  8  1282. 
writing,  must  be  in,  §  1282. 
superior  court,  Jurisdiction  in,  8  1283. 
three  arbitrators  must  meet,  but  two  may 

act,   §§  1053,  1285. 
title    to   real    property   may   not   be   sub- 
mitted to.  8 1281. 
what    may    be    submitted    to    and    when, 

8  1281. 
when  cause  may  be  submitted  to,   8  1281. 
setting  aside,  8  1287. 
subjects  of,  S  1281. 

aabmlaston  to 

entry  of,  as  order  of  court,  8  1283. 
filing  with  clerk  and  entry  of,  8  1283. 
making  order  of  court,  8  1283. 
may   be    entered   as   an   order   of    the 

court,  8  1283. 
must  be  in  writing,   5  1283. 

ARCHITECT 

lien  of,   8  H83. 
owner  as,   8  1183. 

ARGUMENT 

case   may    be    brought   before   cotyt   for, 

when,   8  665. 
order  of  counsels,  8  604. 
reserving  case  for,  68  664,  665. 

ARMS 

accouterments     and     uniform,     exemption 

of,  8  690. 


ARRKST.   See  tit.  Ball. 
administrator,  of,  8  1**9. 
afldavlts  for  arrest 

as  to  generally,  68  481,  862. 
to  be  delivered  to   sheriff,  and  copy 
to  defendant,  6  484. 
arrested  party,  application  by,  In  Justices* 

court,   for  postponement  of 
trial,   6  876. 
oases    In    which    defendant    may    be    ar- 
rested, 8  479. 

la  actio* 

charging    defendant    with    fraud, 

8  479. 
for  fine  or  penalty,  8  479. 
to  recover 

money  or  damages,  8  479. 
possession   of   personal   prop- 
erty, 6  479. 
where  defendant  has  removed  or 
disposed    of    his    property, 
8  479. 
In  ne  exeat.    See  tit.  Ne  Bxeat. 
in  partnership  actions.    See  tit-  Pnrt- 

aerehlp. 
transfer  of  property.    See  tit.  Traao- 
f  er  of  Property. 
causes  for  arrest,  8  479. 
code  prescribes  only  mode  of,  6  478. 
constitutional  provisfon  as  to,   6  478. 
contempt  in.    See  tit.  Contempt. 

as  to  generally,  8  1213. 
death  of  defendant,  exonerates  ball,  8  491. 
defendant,  when  subject  to,  8  479. 
deposit  in  lieu  of  ball.   See  tit.  BaflL 
discharge  from.   See  tit.  Ball. 

of  person  committed  on  civil  process. 
See    tit.   Prisoner. 
as  to  generally,  66  1143-1154. 
on  bail  or  deposit.   See  tits.  Ballf  De- 
posit. 
as  to  generally,  86  486,  1154. 
entry  of  Judgment  In  Justices'  court  when 

defendant  subject  to,  6  893. 
escape.   See  tit.  Escape. 
as  to,  8  503. 

sheriff  may  discharge  himself  by  giv- 
ing bail,  6  501. 
execution,  on,  6  682. 
exemption    from    arrest    of    witness.    See 

"witness,"  this  title, 
exoneration  of  ball.   See  tit.  Ball. 
for  embezzlement,  8  479. 
for  fraud,  8  479. 
forcible  entry,  in,  8  1168. 
generally,   88  478-609. 
ground  for,   8  479. 
how  ball  given.    See  tit.  Baa. 
how  made,  8  485. 

In  action 

for  embezzlement,  6  479. 

for  fine  or  penalty,  6  479. 

for  fraud.  6  479. 

of  forcible  entry  and  detainer,  when, 

8  1168. 
in  Justices'  court.   See  tit.  Justteea*  Conrts, 
affidavit    for    and    order    for    arrest. 

8  862. 
defendant  arrested  must  be  taken  be- 

for  the  Justice  immediately. 

8  863. 
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ARREST 

in  justices'  court — (Continued). 


must  detain  the  defendant,  8  865. 
must   give    notice   to   plaintiff   of 
arrest,  {864. 
order  of  arrest  and  arrest  of  defend- 
ant,   fi  861. 
justices'  court,  in,  99  861,  863. 
limitation  of  power  to  arrest,  9  478. 
malicious,  joinder  of  actions,  9  427. 
mandamus,  disobedience  of,  9  1097. 
manner  of,  prescribed  by  code,  9  478. 

motion 

to  reduce  ball,  affidavits  on,  9  508. 

to  vacate  order  of  arrest 

affidavits  on,  9  503. 

as  to  generally,  9  508. 

when  granted,  9  503. 
ne  exeat,  9  479. 
of  administrator,  9  1449. ' 
of  debtor   in  supplementary  proceeding*. 

9  715. 
of  judgment-debtor,  99  682,  684. 
of  usurper  of  office,  when,  9  804. 

order  of 

what  to  contain.  9  481. 

copy  to  defendant,   9  484. 
as  to  generally,   99  480-487. 
affidavit  to  obtain,  9  481. 

order  of 

and  affidavit  to  be  delivered  to  sher- 
iff and  copy   to  defendant, 
9  484. 
by  whom  made,  9  480. 
execution   of,    9  486. 
filing  affidavit  to  obtain,  9  492. 
form  of,  8  488. 
service  of,  9  484. 
undertaking    of    plaintiff,    to    obtain, 

99  482,    862. 
vacated,  when,  9  504. 
when  may  be  made,  9  488. 
when  order  vacated,  9  504. 
power  to  arrest,  limit  of,  9  478. 
privilege  of  witness.    See  "wltac**,"  this 

title, 
as  to  generally,  9  2067. 
probate,  arrest  for  refusal  to  obey  cita- 
tion in,   9  1460. 
public  administrator,  of,  9  1734. 
quo  warranto,  in,  9  804. 
security  by  plaintiff  before  order  of  ar- 
rest,  99  482,  862. 

sheriff 

liable  as  bail,  when,  9  501. 

judgment  against,  as  ball.  8  502. 

paying  over  money,  9  498. 

return,  etc.,  9  492. 
support    of    prisoner,    plaintiff   must    fur- 
nish,  9  1164. 
surrender  of  defendant  by  bail,  9  488. 
undertaking  on  arrest,  as  to,   99  482,   862. 
vacating  arrest,  9  503. 

when  defendant 

about  to  leave  state,  9  479. 
about  to  remove  or  dispose  of  prop- 
erty,  9  479. 
been  guilty  of  fraud,  ft  479. 


ARREST 

when  defendant — (Continued). 

has  removed  or  disposed  of  his  prop- 
erty, 9  479. 

when  personal  property  unjustly  detained, 

9  479. 

when  property  concealed  or  disposed  of, 

9  479. 

witness.    See  tit  Witness* 

arrest  of 

for  refusal  to  testify,  9  1993. 
liability  of  officer  for,  9  2068. 
when  void,  9  2068. 
liability  of  officer  arresting,  9  2068. 

protected  from 

court  to  discharge  witness  from, 

8  2070. 

that   he   is  at   the  time  going   to 
.  the     place     of    attendance, 

9  2070. 

the  affidavit  may  be  taken  by  tjie 
officer,  9  2070. 
to  be  made  void  and   party  making 
arrest  liable,  9  2068. 


to  make  affidavit 

that  he  has   been  served  with  a 

subpoena,  8  2069. 
that  he  has  not  thus  been  served 
by    his    own    procurement, 
9  2069.  # 

when   attending   or   going   to   or   re- 
turning from  court,   8  2067. 
when  exonerated  from  arrest,  8  2067. 
when  entitled  to  release  from,  8  2070. 

ARTISAN.    See  tit.  Mechanics'  Lien. 

ASSAULT  AND  BATTERY 

jurisdiction  of  justices'  court,  8  115. 
limitation  of  action  for,  8  240. 

ASSEMBLY 

to   present  impeachments,   8  87. 

ASSESSMENT.    See  tits.  Corporations!  Void 
Assessment. 

action  to  contest,  8  349. 

costs  of  course  in  action  involving,  8  1022. 

of  stock 

action  to  contest,  6  349. 

action  to  recover  stock  sold  for,  8  241. 
of  value  of  property  taken  for  a  public 

use,  8  1248. 
stock  sold  for,   8  341. 
to  contest,  8  349. 

value   of  property  taken   for  public   use, 

9  1248. 

ASSIGNMENT 

chose  in  action,  of,   not  to  prejudice  de- 
fense, 99  368,  385. 
cross-demand  not  barred  by,  9  440. 
does  not  abate  action,  8  385. 
not  prejudice  right  of  set-off,  8  368. 
of  negotiable   instrument.    See   tit.  Nego- 
tiable Instrvmenjt. 
of    non-negotiable    instrument.     See    tit. 

Non-Negotiable  Instrument, 
of  thing  In  action 

not  prejudice  right  of  set-off,  8  368. 
not  to  prejudice  right  of  set-off,  8  368. 
redemptioner     to     produce     copy     of. 
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ASSIGNMENT — (Continued). 

set-off,  right  of,  not  to  be  prejudiced  by, 

8  368. 
thin*  in  action,  of,    ftft  368,   386. 
transfer  of  Interest  does  not  abate  action. 

S  385. 

ASSIGNMENT  FOR  CREDITORS 

salaries  and   wages  as   preferred   claims, 

ft  1204. 

ASSISTANCE 

appeal    from    order    directing    alias    writ 

of,  bond  on,  ft  1210. 
execution,  ft  682. 


after  eviction 

effect  of,  ft  1210. 
proceedings  on,  ft  1210. 
alias  writ  of  poasession,  appeal  from 
order,  stay,  ft  1210. 
writ  of,   to  put  plaintiff   in   eminent  do- 
#  main   in   possession,    ft  1254. 

ASSOCIATES.    See  tit.  Association. 

Judgment 

against,  binds  Joint  property,  ft  388. 

binds  individual  property,  when,  ft  388. 

in  action  against,  effect  of,  ft  388. 
suit  against  under  common   name,   ft  888. 
summons  served,  how,  ft  388. 
ASSOCIATION.   See  tit.  Associates. 

associates  may  be  sued  In  name  of,  ft  888. 

change  of  name  of 

application  for,  how  made,  ft  1276. 

hearing    of    application    and    remon- 
strance, ft  1278. 

publication  of  petition,  ft  1277. 

remonstrance,  ft  1276. 

return  by  county  clerk,  ft  1279. 
savings  and  loan,  dissolution  of,  ft  1284. 
sued,   how,  ft  888. 

ASYLUMS 

attendant  exempt  from  Jury  duty,    8  200. 
officer  of,  exempt  from  Jury  duty,  ft  200. 

ATTACHMENT 

accounts,  how  attached,   ft  547. 

administrator 

against,  to  compel  attendance,  ft  1440. 

or  executor,  against,  ft  ft  1440,  1627. 
affidavit  for,  what  to  contain,   ft  538. 
against   materials  provided  for   building. 

ft  1196. 

appeal 

effect  of,   undertaking,   ft  946. 
from  order  respecting,  time  for,  ft  939. 
lies  from  order  respecting,  ft  963. 
attorney   to  give  written  instructions   to 

sheriff  what  to  attach,  ft  543. 
balance  remaining  due   after  sale   under, 

how  collected,  ft  551. 

claim  of 

mariners  and   others,   for  wages,   su- 
perior to,  ft  825. 
property  claimed  by  third  person,  how 

tried,  ft  549. 
wages,  claim  for,  preferred,  ft  1204. 
clerk  must  issue  writ  on  vessel,  8  818. 
contempt,  for,  ft  1212. 
corporation,  shares  of  stock  of,  ft  541. 
custody,  under,  ft  542. 


ATTACHMENT—  (Continued ) . 
debts  and  credits,   ftfi  541,  542. 

to  be  collected,  ft  547. 
delivery  to  defendant  when  Judgment  In 

his  favor,  ft  558. 
deposit  on,   to  be  applied  In  satisfaction 

of  Judgment,  ft  650. 
directed  to  sheriff,  ft  540. 

ftlscnarge  of 

affidavits  upon  motion  for,  ft  567. 
application  for,  ftft  554-556. 
at  what  time  may  be  moved  for,  ft  566. 
certified  copy  of  order  of  may  be  re- 
corded on,  ft  559. 
for  irregularity,   ft  568. 
grounds  of,  55  656,  568. 
Judgment   for  defendant,   ft  568. 
motion  for,   ftft  664,  566. 
affidavits,   ft  667. 

amendment      for      Irregularities, 
ft  568. 
on  Judgment  for  defendant,  ft  55S. 
real  property,  on,  ft  560. 
undertaking  on,  ft  556. 
dissolution  of,  99  554-566. 
embezzlement  by  executor  or  administra- 
tor, on,  ft  1489. 
estate   of   decedent,   to   compel   Inventory 

of     after- discovered     prop- 
erty of,  ft  1451. 
examination  of  debtor  and  third  persons, 

and  order  thereon,  ft  545. 
execution  of,  ftft  641-543. 


for  failure  to  return  account  of 

sale,   ft  1675. 
to     compel     accounting,     ftfi  1627, 
1628-1630. 
or  administrator,  ftft  1489,  1627. 
form  of,  ft  540. 

garnishment.    See   tit.   Garnishment. 
generally,  ftfi  587-659. 
In  contempt  proceedings,  ft  1212. 

la  Justices'  court 

as  to  generally,  fifi  866-869. 

certain  provisions  apply  to  all  attach- 
ments in  Justices'  courts. 
ft  889. 

undertaking  on  must  be  required, 
5  867. 

writ  of 

shall  Issue  upon  affidavit,  fi  866. 
to  whom  directed,  fi  868. 
in  what  cases  may  be  released  and  upon 

what  terms,  ft  565. 
undertaking  to   secure   release,   ft  554. 
index  of  by  recorder,  how  made,  ft  642. 

inventory 

by  sheriff,  ft  546. 
how  made,  ft  546. 
full,  sheriff  to  make,  ft  546. 
memorandum  of  property,  ftft  645.  546. 
of    after-discovered    property    of    de- 
cedent, to  compel,  ft  1451. 
or  property  attached,  ft  546. 

Issuance  of 

affidavit  for,  what  to  contain,  ft  588. 
directed  to  sheriff,  ft  640. 
form  of  writ,  ft  540. 
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ATTACHMENT 

Issuance  of — (Continued). 

not  to  be  before  summons,  9  537. 
several     writs    to    different    sheriffs, 

§540. 
time  of,  §  537. 
when  and   in  what  cases  may  issue, 

5  637. 

writ 

directed  to  sheriff,  9  540. 
to  different  counties,  9  640. 
to  state  what,  9  540. 


for  defendant 

effect  of,  9  553. 

what  sheriff  is  to  deliver,  9  653. 

what  to  be  delivered  to  him,  9  553. 

for  plaintiff 

how  satisfied,  9  550. 
satisfying  out  of  attached  prop- 
erty  and    payment   of   bal- 
ance   to    defendant,    99  560, 
561. 
juror,   against,    to   compel   attendance   at 

court,  9  238. 
justices'  court.  In,  99  866-869. 

levy,  how  property  attached 

accounts 

collected,    receipt    of    sheriff    for, 

9  647. 
may    be    collected    without    suit, 
9  547. 
attorney  to  give  written  instructions 

what  to  attach,  9  648. 
credits,  how  attached,   9  642. 
custody    must    be    taken    of   personal 
property,  When,  9  542. 

debts 

and   credits   attached,   tp   be  col- 
lected, 9  547. 
how  attached.  9  542. 

personal  property 

how  attached,  9  542. 
not  susceptible  of  manual  deliv- 
ery, 9  642. 
susceptible    of    manual    delivery, 
how  attached,   9  542. 
real  property,  how  attached,  9  542. 
recorder     to     index     attachment     of 

realty,    9  542. 
shares  of  stock,  how  attached,  9  542. 

lien  of 

as  to  term  of  9  642a. 
extension   of   term   of,   9  542a. 
manner  of  service  where  personal  prop- 
erty capable  of  manual  de- 
livery, §  542. 
materials    for    building;    not    subject    to, 

9  1196. 
memorandum   of  property,   99  545,   546. 
motion   to   discharge   may   be  made   upon 

what   grounds,    9  566. 
when    motion    made    by    affidavit    it 
may   be   opposed   by  affida- 
vit,   9  657. 
when  writ   to   be  discharged,   9  558. 
not  to   be   issued   before  summons.    9  687. 
of  personal   property,   stocks,  bonds,  etc., 

9  642. 


ATTACHMENT— (Continued). 

of  real  property,  9  542. 

of  shares  of  stock  and  debts  due  de- 
fendant, how  attached  and 
disposed    of,    9  641. 

of  vessel,  when,   9  817. 

perishable    property,     See    tit.    Perishable 

Property. 


how  attached,   9  542. 

not    susceptible    of   manual    delivery, 

9  542. 
susceptible  of  manual  delivery,  9  542. 
preferred   claims   for  wages,   9  1204. 
priority  of  wages  in  case  of,  9  1205. 
proceedings     to     release,     before     whom 

taken,   9  564. 


claimed   by   third   person,    title,    how 

tried.    9  649. 
debts,  etc.,  sheriff  may  collect,  9  546. 


liable   to,   99  541,   642. 

may  be  sold  under  execution,  when, 
9  548. 

sale  of,   99  547,   548. 

satisfaction  of  judgment,  to  be  ap- 
plied, in,  9  550. 

third  person  claiming,   9  549. 

third  person's  hands,  In,  9  548. 

real   property 

duration  of  lien,   9  542a. 

how  attached,   9  542. 

how  served,  9  642a. 

Index  of,  9  542. 

release   of,   9  560. 
recorder,     how     to     Index     attachments, 

9  542. 
release  of,  see  "discharge  of,"  this  title. 

delivery  of  property  and  proceeds  to 
defendant,  when,  99  558, 554. 

on  giving  undertaking,   9  554. 

of  real  property 

manner  of,  9  560. 

recording,  99  659,  660. 
proceedings  for,  before  whom  taken, 

9  554. 
undertaking  for,  99  554,  556. 

justification    of    sureties,    99  664, 
556. 
undertaking  of  defendant,  9  555. 
upon  what  terms  granted,  9  555. 
when   granted,  9  555. 

return  of  writ 

manner  of,  9  659. 

sheriff's,   99  546,   548-550. 

time  for,  9  559. 
sale,  99  547,  548. 

of  property 

balance   dne 

execution   for.   99  550,   651. 
how   collected,   99  551,   562. 
delivery  of  property  or  proceeds 
to    defendant    when    judg- 
ment   satisfied,    99  550,    551. 
manner    of,    9  548. 
may  be  as  under  execution,  9  548. 
notice,  99  648,  550. 
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ATTACHMENT 

•ale  of  property — (Continued). 

perishable 

how  sold,  9  547. 
proceeds  of,  fi  650. 
under  execution,  99  548,  550. 
where  Interest  of  parties  requires 
it,  9  648. 
several   writs  may  be  Issued,   9  640. 

to  different  sheriffs,  9  540. 
shares  of  stock,  how  attached,   |  542. 
sheriff 

collection  and  payment  over  by,  9  650. 
return  by,  99  546,  659. 
writ  to  be  directed  to,  9  540. 
ships,    etc.,   against,    99  813-827. 
suit   on   undertaking:   in.    See   tit.   Under- 
taking; osi  Attachment. 
summons  must   be  issued   before  writ  of 

granted,    9  527. 
surviving  partner,  against,  to  compel  ac- 
counting:, 9 1685. 
time  of  issuing*,   9  637. 

undertaking*  on.     See  tit.  Undertaking;  *» 

Attachment. 
as  to  generally,  9  589. 
amount  of,   9  539. 
delivered   to   defendant   on   Judgment 

in   his  favor,   9  663. 
discharge  of  vessel  on,  9  823. 
exception   to  sureties,   9  529. 
generally,    9  539. 
justification  of  sureties,  9  639. 
liability  of  sureties,  9  666. 
of  defendant,  9  554. 
of  plaintiff,   9  565. 
release    of    attachment,    prosecuting, 

99  540,565. 
release    of    attachment,    9  651. 
requisites    of,    9  639. 
successful  defendant  entitled  to,  9  653. 
suit  on,  of  defendant,  9  552. 
vacating    for    failure    of    sureties    to 
Justify.  9  539. 
vessels,   attachments   of.     See   tits.   Ship* 

and  Shipping)  Vessels,  Ships 
and  Boats. 

what  mar  bo  attached 

corporation,  shares  of  stock  of,  9  641. 

debts,    9  641. 

exempt  property  not  attachable.     See 

tit.  Exemption. 
materials  for  building  not  subject  to, 
9  1196. 
what  mar  be  attached 

vessels.     See  tits.  Shlpa  and  Shipping? 

Vessels*  Shlpa  and  Boats. 
what  property  subject  to,  9  641. 
when  and  in  what  cases  may  Issue,  9  537. 
will,  person  not  producing.  8  1302. 
witness,   to  compel   attendance   of,   99  177, 

1993. 

writ   of 

and  requirements  thereof,  9  640. 

directed  to  sheriff,  9  540. 

to  different  counties,  9  640. 

to   state   what,   9  540. 

to  whom  directed  and  what  to  state, 

9  540. 
when  must  be  discharged,  9  558. 
when  to  be  returned,  9  659. 


ATTENDANCES 

witness  compelling,   95  1985-1997. 

ATTORNEY  AND  CLIENT.     See  tit.  Atter- 

at    Lair. 

confidential  communications  between  can 

not  be  revealed,  9  1881. 

ATTORNEY  AT  LAW 

absence   of,  postponement  of  trial.   9  595. 
absentee,  probate  court  may  appoint  at- 
torney to  represent,  $  1718. 
accusation  against.     See  "proceedings  t» 

remove."  this  title. 

answer,  9  296. 

appearance,  9  29*. 

citation,  9  292. 

demurrer,  9  295. 

Judgment,   9  299. 

reference,  9  298. 

trial,  9  297. 

verification  of,  9  291. 


after  examination,  9  27T. 
certificate  of  and  license,  f  277. ' 
county  courts,   9  277. 
district  courts,   9  277. 
examination  of  candidates  for,  |  277. 
from  other  state  or  country,  9  277. 
oath  on,  9  278. 
qualifications  of,   9  276. 
who  may  be,   9  275. 

appointment   of 

absent  or  minor  heirs,  for,   f  1718. 
appointment  of  to  represent  party  in 

partition,  9  762. 
for   minor   on   distribution    and   final 

settlement,    9  1664. 
probate  court,  appointment  by,  99  1307, 

1718. 
to  represent  party  in  partition,  i  763. 
wilt  contest,  in,   9  1307. 
authority  of.     See  "duties  anal  powers  of," 

this  title. 
as  to,  99  283,  284. 
substitute  attorney,  8  284. 


board  of  examiners 

as  to  appointment  of,  8  276a. 

compensation  of,  9  276a. 

fees     for    certificates     of     admission. 

9  276a. 
persons  ineligible  for  board,  8  276a. 
term  of  office  of  members  of,  9  276a. 
can  not  be  witness  against  client,  when. 

9  1881. 
causes  for  removal.    See  "proceedings  *•' 

removal  or  suspension  of,** 
this  title, 
causes  for  removal,  as  to,  9  287. 
ceasing  to  act,  notice   to  appoint  substi- 
tute, 9  286. 

change  of 

as   to,   8  284. 

notice  of,  9  285. 

notice  to  appoint  substitute,  9  286. 


to   keep   roll   of,    9  280. 
-   to  certify  list  of,  9  280. 
compensation  of.     See  "fees,"  this  title, 
as  to  costs  of  parties,  9  1021. 
left  to  parties,  9  1021. 
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ATTORNEY  AT  LAW—  CContinued). 
contempt  of  court 

assuming:    to    be   an,    91209. 
practicing;  without  license,  9  281. 
conviction  of  felony  or  muaemeaaer 

certificate   thereof   to   supreme  court, 
9  288. 
county  court,  admission  by,  9  177. 
conviction,  clerk   to   transmit  copy  of  to 

surpreme    court,    9  288. 
death  or  removal  of,  9  286. 
declaration  of  intention,   9  275. 
diploma*  arranted  by 

colleges  of  law,  9  280b. 
Hasting*  College  of  Law,  9  280a. 
University  of  Southern  California  Col- 
lege of  Law,  9  280b. 
disbarment  of.    See  "proceeding*  for  sua- 

Xnslon    and    removal    of," 
this  title, 
disbarred,  disqualification  of  as  plaintiff, 

9  800. 

dlsqvallncattoa  of 

county   clerk   to   practice,    9  171. 
judge  or  justice  having  acted  as,  9  170. 
disqualification 

Judge   to   practice,   9 171. 
receiver,   attorney   disqualified   to   be, 
when,  9  566. 
district  courts  of  appeal,  may  practice  in, 

9  277. 
do  ties  and  powers  of 

as  to  duties  of,  9  282. 
attachment,    in,    to   give   written    in- 
structions  what   to  attach, 
9  548. 
authority  of,  9  283. 

to    acknowledge    satisfaction    of 

Judgment,    9  283. 
to  bind  client,   9  283. 
to   receive   money   and   discharge 

claim,   9  288. 
to  subscribe  and  verify  pleading. 
9  446. 
contempt,  neglect  or  violation  of  duty, 

a,  9  1209. 
pleadings,   subscribing  and  verifying. 

9  446. 
replevin,  may  require  sheriff  to  take 
property  in,  9  511. 
retraxit,  authority  to  enter,  9  681. 

satisfaction   of  judgment  by,   9  675. 
service  of  intervention  on,  9  387. 


for  nonresident,  9  1015. 
manner  of,  9  1011. 
of  intervention,   9  387. 
stipulation  of,  9  283. 
verification  of  pleading  by,  9  446. 

nation 

before  district  courts  of  apeal,  9  276. 
for  admission,  99  276,  279. 
exemption  from  Jury  duty,  9  200. 
foes  of 

as  expense  of  administration.    See 
tit   Claims  Against  Estate. 


fixed  by  court,  9  1810b. 
Judgment    not    In    excess    of    five 
hundred  dollars.  8  1810b. 


ATTORNEY  AT  LAW 

exemption  from  jury  duty 

agalnat  minor — (Continued). 

in  action  involving  mechanics' 
lien,  9  1195. 

in  escheat  proceedings,  9  1271. 

in  foreclosure  suit,  9  726. 

in   partition,    99  796.   798. 

in  suit  by  executor  on  claim 
against  estate,  9  1510. 

left  to  parties,  9  1021. 

on  bond  in  action  in  condemna- 
tion, 9  1261. 

where  injunction  vacated  or  dis- 
solved in  case  Involving 
waters,  9  582. 

for  executor 

and  administrator.     See  tit.  Executor 
and  Administrator. 
fees    of.      See    tit.    Execntor   and 


generally,  9  275. 

Judge 

may  not  act  as,  99  170,  177. 

pro  tempore,  attorney  may  be  selected 
to  act  as,  9  72. 
Jury  duty,  exempt  from,  9  200. 
justices  of  the  peace  not  to  act  as,  when. 

i>6. 

justices'  courts,  in,  9  842. 
legislature,  extension  of  time  during  at- 
tendance on,   9  1054. 
license 

as  to,  9  277. 

oath  of,  indorsement  of  on,  9  278. 
practicing  without,  9  281. 
is  contempt,  9  281. 
penalty  for,  9  281. 
maintenance    by,    an    offense   created    by 

statutes,  9  282. 
nonresidents 

examination  of,   9  279. 
qualifications   of   to    practice    in   this 
state,  9  279. 
oath  of,  9  278. 
parties  may  appear  by  in  Justices'  court, 

9  842. 
penalty    for    practicing    without    license, 

9  281. 
plaintiff's  name  must  be  indorsed  on  sum- 
mons,  9  407. 
pleadings,  signature  to,  9  446. 
power  of,  9  288. 

privileged    communications,    9 1881. 
probate  court,  appointment  by,  9  1307. 

proceedings  for  removal  or  suspension  of 
accusation 

answer  to,  99  294,  296. 

demurrer  to,  9  296. 

denial    of,    may    be    oral    without 

oath,  9  295. 
in   writing,    9  290. 

object  lea 

as  to  generally,   99  294,  296. 
no  particular  form  necessary, 

9  296. 
to  be  written,  9  295. 
refusal  to  answer,  proceedings  on, 

9  297. 
to  be  verified.  I  291. 
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ATTORNEY  AT  LAW 

proceeding;*  for  removal  or 
accusation — (Continued). 

to  be  written,  §  290. 

what  must  state,  8  291. 
answer,  fi  296. 
appearance,  9  293. 

want  of,  proceedings  on,  9  292. 
appearing-  without  authority,  9  287. 
as  to,  9  289. 
citation,  9  292. 

conviction  of  crime,  removal  for,  9  287. 
demurrer  to  accusation,  9  296. 
grounds  for,  9  287. 
judgment,  9  299. 
lending  name  to  another,  removal  for, 

9  287. 
objections  to  accusation,  99  294,  296. 
plea  of  guilty,  proceedings  on,  9  297. 


how  instituted,  9  289. 
taken    upon    information    of    an- 
other, when,  9  289. 
when  to  be  taken  by  court,  9  289. 
reference  to  take  deposition,  9  298. 
striking  name  from  roll,   9  299. 
trial.    9  297. 

verification  of  accusation,  9  291. 
qualifications,  99  275,  276. 
receiver,  attorney  for  party  must  not  be, 

9  566. 
removal  of,  99  287-299. 

and  suspension  of.     See  "nroceedlnnra 
for    removal    or   ansnenslon 
of/'  this   title. 
as  to,  9  287. 

conviction  of  felony,  moral  turpi- 
tude,   9  288. 
notice  to  appoint  substitute,  9  286. 
roll,  9  280. 

attorney  must  sign,  9  280. 
how   kept,    9  280. 
striking  off,  9  299. 
satisfaction,    power    to    enter,    98  283,    675. 
secretary  of,  disqualified  as  witness,  when, 

9  1881. 
service  of  papers,  must  be  on,  9  1015. 
sickness  of,  postponement  of  trial,  9  596. 
state,  from  another,  admission  of,  9  279. 
substitution  of 
as   to,    9  284. 
how  made,  8  284. 
notice  of,  8  285. 
summons,  plaintiff's  attorney's  name  must 

be  indorsed  on,  9  407. 
suspension   of.      See   Mproceedlna*s  for  re- 
moval   or    suspension    of," 
this  title. 
as  to,  generally,  96  287-299. 
disqualifies  as  plaintiff,  9  300. 
supreme  court,  of,   who  are,   8  275. 
testimonials  on  application  for  admission, 

8  276. 
to    give    written    instructions    to    sheriff 

what  to  attach,  6  543. 
to  practice  in  all  courts,  8  277. 
trial   of,   8  297. 
who  may  be  admitted  a* 
as  to,  §  275. 

aliens    may     be    admitted    as,    when, 
8§  275,  279. 


ATTORNEYS  AT  LAW 
who  may  be  admitted  a* — (Continued), 
in  justices'  court,  |  842. 
in  police  court,  9  281. 
who  may  not  act  as  In  justices*  court,  9  96. 
witness    as,    privileged    communications. 

9  1881. 

ATTORNEY-GENERAL 

escheated  estates,  duties  of  as  to,  99  1269- 

1272. 

need  not  verify  pleadings,  6  446. 

power  and  duties  of,  prescribed  by  Politi- 
cal and  Penal  Codes,  8  262. 

usurping    office    or    franchise,    action   by 

against  party,   §8  802-810. 

usurpation  of  office.     See  tit.   TJauraattea 

of  Oflce, 
duties,  as  to,  9  80S. 

verify  pleadings,  need  not,  9  446. 

AUCTION 

bids  at.    See  tit.  Bids. 
execution  sale  to  be  at,  6  694. 
partition  sale  to  be  at,   8  765. 

•ales  at 

memorandum  of  auctioneer,  9  1973. 
of  attached  vessel  at,  8  824. 
action  to   recover  from  hotel,   etc.,  must 

be    brought    within    ninety 
days,  6  341a. 

AUTHENTICATION 

of  judgment.     See  tit.  Judgrmemt. 

of  record  as   evidence,   8  1905. 

of  record  of  foreign  country,  8  1906. 

AUTHORITY.     See   tit.   Aarent   an*  Aweary. 
joint.     See  tit.  Joint  Authority. 
of  attorney  and  termination  of.     See  tit 

Attorney  at  Law, 

AWARD.     See  tit.  Arbitration 

of  arbitrators,  8  1286. 

BAGGAGE 

sheriff  may  not  interfere  with,  on  attach- 
ment of  vessel,  8  820. 

BAIL.     See  tit.  Undertaking  on  Arrest. 

acceptance    of     undertaking     by     sheriff. 

8  492. 

action  on  ball-bond,  when  may  be  com- 
menced,  8  492. 

allowance  of 

exonerates   sheriff,   9  496. 
manner  of,   8  496. 

arrest  and  bail,  86  478-504. 

exonerated,   when,    8  491. 

by  defendant,  8  487. 

by  person  arrested  for  contempt,  98  121S. 

1215. 

contempt,  in  proceedings  for,  %  1215. 

charged  if  they  do  not  surrender  defend- 
ant within  ten  days  after 
judgment,   88  488-491. 

defendant  discharged  on,  8  486. 

delivery  of  undertaking 

to  plaintiff,  6  492. 

acceptance  or  rejection  by  plain- 

tiff,  8  492. 
justification   and   notice.     See  tit. 
Justification. 
to  sheriff,  8  492. 
deposit  in  lieu  of,  8  499. 

ball  may  be  substituted  for,  8  499. 
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BAIL 

deposit  in  lieu  of — (Continued), 
certificate  of,  |  499. 
defendant  discharged  on,  |  486. 
how  applied  or  disposed  of,  |  500. 
instead  of  bail,  8  497. 
Judgment,    to    be   applied   to   satisfy, 

9  €00. 
payment    of,    into    court    by    sheriff, 

1498. 
reduction  of,  9  497. 
sheriff    to    give    defendant   certificate 

of,  9  497. 
sheriff  to  pay  into  court,  9  498. 
substituting  bail  for,  9  499. 
when  bail   reduced,  9  497. 

exonerated 

by  death  or  imprisonment  of  defend- 
ant, 9  491. 

by  surrender  of  defendant,  9  488. 

when,   9  488. 

when   not,   9  489. 
failure  to  object  to,  9  492. 
filing  of  undertaking,  99  488,492. 
force  of,  9  487. 
how  given,  9  487. 
how  proceeded  against  9  490. 
Judgment  against  sheriff,  proceedings  on, 

5  602. 

justification 

as  to  generally,  9  494. 
manner  of,  9  495. 
notice,  8  498. 
may   be    given   in    contempt   proceedings, 

9  1216. 

motion  to 

reduce,  9  508. 

affidavit,  9  60S. 
when   granted,   9  504. 
vacate,  effect  on,  9  503. 
new    undertaking    to    be    given    If    other 

bail  taken,  9  498. 
payment   of  money   Into   court   by  sheriff 

on  deposit.  9  498. 
proceeding  against,  98  489,490. 
qualifications  of,  99  494,  1057. 
reduced   when,   9  604. 
refusal  by  plaintiff  to  accept,  9  492. 
rejection  of  undertaking  by  sheriff,  9  492. 
sheriff  liable  as,  when,  9  501. 

discharge  from  liability,  9  501. 
substituting  ball  for  deposit,  9  499. 
sufficiency  of  certificate  of  Judge  or  clerk 

of,  9  495. 
sufficient  discharges  sheriff,  9  496. 
sureties  on   bond  may  surrender  defend- 
ant, when,  9  488. 
surrender  of  defendant  by,  9  488. 

time  for,  and  how  accomplished,  9  489. 

undertaking 
as  to,  9  487. 

of  plaintiff,  9  482. 
when  reduced,  9  604. 

BAIL.  BOND.    See  tits.  Contempt)  Undertak- 
ing  Arrest. 

la  contempt  proceedings. 

conditions   of.    9  1215. 
form   of,   9  1215. 


BAILIFF 

•f  av] 

appointment  of,  8  265. 
duties   of,    9  866. 
tenure  of  office,  9  266. 

BANK.      See    tits.    Bank    Deposit}    supreme 
Court. 

action   to   recover  property  deposited  in, 

9  348. 
corporation,  not  to  use  name  of  friendly 

society,  9  1276. 
dissolution,  deposits  and  dividends,  9  1234. 
hearings  in.    See  tit.  Heatings  1*  Bank. 

limit  of  action  against 

for  deposit,  9  1284. 
for  dividends,  9  1224.    ' 
next    of    kin,    collection    of    deposit    by. 

88  768,  1454. 
BANK    DEPOSIT.      See     tits.    Attachment) 
Garnishment, 
unclaimed 

action    commenced    by    attorney-gen- 
eral to  escheat,  8  1278. 
escheats  to  state  when,  8  1278. 
service  of  process  in  action  to  escheat, 
8  1273. 

BANKING  CORPORATION 

not  to  adopt  or  use  name  of  any  friendly 

association,    8  1276. 
BANKRUPTCY.     See  tit.  Insolvent. 
law  governing  insolvent  debtors,  8  1822. 

BATTERY.     See  tit.  Aananlt  nnd  Battery. 

jurisdiction  of  justices'  court,   8  115. 
limitation  of  action  for,  8  340. 

BENEFICIARIES 

joinder  of,  as  plaintiff,  unnecessary*  8  369. 
BENEFIT  CERTIFICATE.     See  tit.  Life  In- 


BENEVOLENT     CORPORATION.       See     tit. 
Life  Insurance. 

application   for  change  of  name  of,  how 

made,  6  1276. 
BEQUEST.     see  tits.  Legacy)  Will. 
of  debt  against,  8  1448. 
of  money  by  will.     See  tit.  W11L 

BIAS*     See    tits.    Judge}   Jury   and   Jurors; 
Witness. 

BIBLE.  FAMILY 

entries  In,  admissible  to  prove  birth,  pedi- 
gree and  marriage,  8  1870. 

BID  AND   BIDDER 

defaulting,  at  sheriff's  sale,   88  695-697. 
execution-sale,  at,  8  694. 
liability  of  sheriff,  8  697. 
officer  may  refuse,  8  696. 

probate 

court  sale,  private,  how  bids  received 

at,  88  1549,  1550. 
sale,  how  received  at,  8  1649. 
refusal  to  pay,   99  695-697. 

BILL  OF  COSTS.    See  tit.  Costs. 
filing  of,  8  1033. 
verification  of,  9  1033. 

BILL   OF    EXCEPTIONS.      See    tits.    Es 
tlon«)  Trial. 

amendment,  proposing,  time  of.  $  $50. 
if  no  amendments  are  served,  6  650. 
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BILL   OF  EXCEPTIONS— (Continued), 
in  action  tried  before  a  referee,  8  850. 
notice  to  adverse   party  on  presentation 

of,   9  650. 
procedure  and  settlement  of,  S  650. 
settlement   of,   how   made,    $  650. 
striking:  out  redundant,  etc.,  matter,  $  650. 

BILL  OF  EXCHANGE.  See  tit.  Negotiable 
Instrument*. 

assignments,   law    as   to   does   not  affect 

negotiable,  8  368. 
complaint  may  be  copy  of,  9  653. 
parties  liable  on,  may  be  sued  together, 

9  383. 

BILL    OF    PARTICULARS 

further,  obtaining,  8  454. 

justices'  court,  in,  complaint  may  be  copy 

of,  8  853. 
need  not  be   pleaded,   8  454. 
of  claim  against  estate.     See  tit.  Claims 

Against  Estate. 
pleaded,   need   not   be,    8  454. 

BILLS    AND    NOTES.      See    tits.    Negotiable 
Instruments;   Promhwory  Notes. 

BIRTH 

bible  to  prove,  8  1870. 

declarations  of  decedent  relating  to,  8  1870. 

BLANKS 

in    papers    issued    by    justices    of    peace 

must  be  filled,  8  020. 
justice    must    not    issue    process    without 

filling  up,  8  920. 
except  subpoena,  8  920. 

BOARD    OF    CONTROL 

sale  of  escheated  property  by,  8  1274a. 

BOARD  xOF   EXAMINERS 

of   applicants   for   admission    to   the   bar. 

See  tit.  Attorneys  at  Law. 

BOARD   OF   SUPERVISORS 

selection  of  jurors,  8  204. 

BOARD,  PUBLIC 

exercise  of  power  by  majority,  8  16. 

BOARDING-HOUSE 

action  to   recover  property  left  in,  must 

must     be     brought     within 
ninety  days,  8  341a. 

BOATS.     See  tit.   Snip*  and  Skipping. 

actions  against,  88  813-827. 

BOND.  See  tits.  Attachment*  Arrest}  Con- 
tempt |  Injunction*  Omelal  Bond) 
Sureties  J   Undertaking. 

action  on 

justice's  jurisdiction   of,  8  112. 
limitation  of,  8  340. 
administrator's.      See    tit.    Executor    and 

Administrator. 
sale,  bond  of  purchaser  at,  8  1567. 
several  recoveries  may  be  had  upon, 
8  1892. 
agent   for   absentee    In    distribution    pro- 
ceedings of,  88  1692,  1696. 
appeal.    See  tit.  Appeal. 
approval  by  judge  at  chambers,  8  166. 
as   to   giving   an   application    for   partial 

distribution,    8  1658. 
chambers,  judge  may  approve  at,  8  166. 
city,  etc.,  need  not  give,  8  1058. 
contractor,  of,   8  1203. 


BOND— (Continued), 
corporation  as  surety,  88  1056,  1057. 

comity     clerk     to     Issue     certificate. 

8 1067a. 
fee  for  certificate,  6  1057a. 
justification  by,  procedure  on,  8  1057a. 
court  commissioner  may  take,  8  259. 
eminent  domain,  security  for  erection  of 

fences,  etc.,   8  1251. 
executor's.     See  tit.  Executor  and  Admin- 
istrator. 
guardian's.     See  tit  Guardian. 
Injunction 

bond  on,  vacation  or  modification  of, 

8  532. 
respecting   waters,   vacated,   bond  in 
case  of,  8  532. 
justice's  clerk,  of,  8  86. 
limitation  of  action  on,  8  340. 
may  be  dispensed  with,  when,  8  1662. 
municipalities  need  not  give,  f  1068. 
not  required  of 

municipalities,  8  1058. 
state,  county,  etc,  8  1058. 
m€  contractor 

to  be  filed,  8  1203. 

who  may  maintain  action  to  recover 
on,  8  1203. 
of  executors  and  administrators.    See  tits. 

Executor*   and    Administra- 
tor*;    Oatm*    and    Bene*   •* 
Executors,  Etc. 
actions   may   be   brought   on,   by  an- 
other administrator,  8  1586. 
of  guardian.     See  tit.  Onlelnl  Bond. 
of  receiver.     See  tit.  Undertaking  of  Re- 
ceiver. 
of  trustee.    See  tit.  Trustee*  af  Estate  of 


officer  need  not  give,  8  1058. 

partial   distribution   of   decedent's   estate, 

for,    88  1658,    1661,    1662. 

people  of  state  not  required  to  give  when 

party  to  an  action,  8  1058. 

public  administrator's  8  1727. 

qualifications  of  sureties,  8  1057. 

requisites  of,  generally,  8  1057. 

several    actions    on,    costs    and    disburse- 
ments In  case  of,  8  1023. 

several     recoveries    may    be     had     upon, 

8  1392. 

state    or    municipalities    need    not    give, 

8  1058. 

vacation  or  modification  of  Injunction,  on. 

8  532. 
BOOKS 

as  evidence,  8  1936. 

containing  published  decisions,  admissible, 

8  1902. 

entries  in  official  as  evidence,  6  1920. 

historical,  may  be  read  as  evidence,  8  1936. 

inspection  may  be  ordered  and  copy  given, 

8  1000. 

judgment-book  to  be  kept,  8  668. 

law,  presumed  correct,  88  1900, 1963. 

official,  entries  in,  evidence,  3.1920. 

presumption 

as  to  books  purporting  to  contain  re- 
ports of  decisions,  8  1962. 
of  correctness,  8  1963. 
published  by  authority,  8  1963. 
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BOOKS— (Continued), 
science  or  art,  books  of,  prima  facie  evi- 

evidence,  fi  1968. 
statutes  of  a  sister  state,  etc.,  may  be  read 

as  evidence,  1 1903. 

BOOKS,  PAPERS,  ETC. 

transfer  of,  f  65. 

in  superior  court,  I  79. 

BORROWING    MONEY 

on    chattel    mortgage,    by    executor    and 

guardian,  S  1528. 

BOUNDARY 

adverse  possession,   9  325. 

arbitration,  S  1281. 

change  of,  succession  of  Justices  of  peace, 

9  107. 
common  reputation  as  to  a  fact,  evidence 

of,  when  admissible,  1 1870. 
conflicting,  which  prevail,  8  2077. 
description  in  deeds,  9  2077. 
determination  of,  to  lands,  |  2077. 
evidence  as  to,   9  1870. 
highway  as,  9  2077. 
lake   as,    9  2077. 

map,  reference  to  ascertain,  9  2077. 
monuments,  as  to,  8  2077. 
navigable  waters  as,   9  2077. 
non-navigable  streams  as,  9  2077. 
road  as,  9  2077. 
rules  for  determining,  9  2077. 
tide-waters  as,  9  2077. 

BREACH  OF  PEACE 

contempt,  when,  8  1209. 
jurisdiction  in  cases  of,  9  116. 

BREACH  OF  PROMISE 

to   marry,   trial   of  action   for,   sitting   of 

court  to   be  private,  9 125. 

BRINGING  IN  PARTIES 

order   made,  when,   9  389. 

BUILDING  AND   LOAN   ASSOCIATION 

exemption  of  shares  of  stock,  9  690. 

BUILDING  CONTRACT.    See  tit.  Mechanic*' 
Lien. 

BUILDINGS.     See  tit.  Public  Building*. 

mechanics'  Hen.     See  tit.  Mechanics*  Lien. 

BURDEN  OF  PROOF.     See  tit.  Evidence. 
who  has,  99  1981,  1982. 

BURIAL-GROUND 

presumption  of  dedication  of,  9  1968. 

CALAMITY 

papers  destroyed  by,  -filing  nunc  pro  tunc, 

9 1046a. 
interest  on  the  part  of  the  juror,  9  602. 
relation  of  guardian  and  ward,  9  602. 
want  of  any  qualification,  6  002. 
justices'  courts,  In,  9  886. 
number  of  challenges  each  party  entitled 

to.  9  601. 
peremptory,   9  601. 

CHAMBERS 

power  at 

as  to  generally,  99  176.  1305. 
justices  of  supreme  court,  $  166. 
probate  judge.    99  176.   1305. 
superior  judge.   99  166,   176. 
supreme  court  Judge,  5  165. 
nrovlsion  of  for  judges,  9  1-14. 


CHAMBERS — (Continued). 

wHtn 

and  processes  necessary  may  be  is- 

issued  at,   9  166. 
of  review  may  issue  and  be  heard  at, 

9  1108. 
which  may  issue  at,  9  1108. 

CHANCERY.     See  tit.  Courts  of  Eaulty. 

CHANGE  OF  NAME.     See  tit.  Name. 

application*   for 

how  made,  9  1276. 

of  benevolent  corporation,  9  1276. 

of  literary  corporation,  9  1276. 

of  scientific  corporation,  9  1276. 

petition  must  specify  place  of  birth 

and  residence,  9  1276. 
petition  must  be  signed  by  majority 
of  directors  or  trustees  of 
what  corporation,  9  1276. 
county  clerk,  return  by,  9  1279. 
hearing  of  application  and  remonstrance, 

9  1278. 
jurisdiction  of  court  on,  9  1275. 
order  to   snow   cause 

proof  to  satisfaction  of  court,  1 1277. 
publication  of,  9  1277. 
parties  of,  9  285. 

publication  of  petition  for 

as   to,   generally,    9 1277. 
copy  of  order  to  show  cause  must  be 
published   for   four  succes- 
sive weeks,  9  1277. 
proof  must  be  made  to  satisfaction  of 
court  9  1277. 
remonstrance,  hearing  of.  9  1278. 
return  of  county  clerk,  9  1279. 

CHANGE  OF  PLACE  OF  TRIAL 

affidavit  of  grounds.     See  tit.  Anldavtt. 

as  to,  generally,  99  897,  398. 

in  certain  cases,  9  397. 

mandamus  to  compel.    See  tit.  Mandamus. 

CHAPTERS,  TITLES,  ETC. 

when  to  be  used  in  construing  code,  4. 

CHARACTER.     See  tits.  Evidence*  Wlraeus, 

of  witness  or  party,  evidence  of,  9  2053. 

CHARGE  TO  JURY.     See  tit.  Instruction. 

further  instructions  to,  how  given,  9  614. 
generally,    9  608. 

CHARTS 

as  evidence,  9  1036. 

CHATTEL  MORTGAGE 

appeal  from  order  of  foreclosing,  under- 
taking on,  9  943. 

borrowing  money  on  by  executor  or  guar- 
dian,  9  1528. 
CHECK.     See  tits.  Account)  Payment. 

limitation  in  action  on  forged  or  raised, 

9  340. 

CHIEF    JUSTICE    OF    SUPREME    COURT. 
See  tit.  Supreme  Court  Jnatfteea. 

apportioning  business,  9  44. 
election  and  term,  9  40. 
in  case  of  absence,  who  is,  9  46. 
may  convene  court,  9  45. 

CHILD  AND  CHILDREN.     See  tits.  Infants | 
Minora. 

father  may  *nc  for 

death    of.    »  37« 
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CHILD  AND   CHILDREN 

m 

father  may  sue  for — (Continued), 
injury   to,    8  376. 
seduction   of,    S  376. 
guardian  may  appear  for,  and  defend  for, 

99  372,  373. 
representative   may   sue   for   &eath   of  by 

wrongful  act,  9  377. 

CHOSES  IN  ACTION 

assignment  of  not  to  prejudice  defendant, 

9  368. 
of  decedent,   how  sold,   9  1524. 
CIRCUMSTANTIAL     EVIDENCE.       See     tit. 
Evidence. 

CITATION 

administrator,  to 

on  revocation  of  letters,  99  1884,  1385. 

to   show   cause  why   further  security 
should  not  be  given,  99  1898, 
1402. 
attachment  for  not  obeying,  9  1627. 
attorney,  to  answer  accusation,   9  292. 
election  contest,  to  respondent,  9  1119. 
executor 

to,   to   render  account,   99  1628-1628. 

legatees,   etc.,   to,   on  contest  of  will 
after  probate,  8  1328. 
garnishee,  to,  9  546. 
generally,  99  1707-1711. 
heirs  resident  in  county,  to,  9  1304. 
how    directed,    9  1707. 
how  issued,  9  1708. 
how  served,  9  1709. 
in  proceedings  for  disbarment,  9  392. 
of  administrator  to  account,  9  1623. 
on    deficiency   of    bond   of    administrator, 

9  1394. 


intrusted    with    decedent's    estate    to 

account,   to,   9  1461. 
suspected    of    embessling    decedent's 
estate,  to,  98  1459,  1460. 
personal  notice 

given  by,  9  1710. 

required,  no  other  provided,  8  1708. 
petition  for  to  render  final  or  other  ac- 
count by  administrator,  etc., 
9 1623. 
probate*  In,  how 

directed  and  what  to  contain,  9  1707. 
issued  and  served,  88  1708,  1709,  1711. 
service 

of  summons,  on,  8  4U> 
on     absconding     administrator,     etc., 
88  1398,  1439. 
sureties     on     administrator's     bond,     to, 

8  1394. 
application 

for  new,  89  1898-1402. 
for  release,  8  1403. 
time  for  service,   8  1711. 
to  account  on  application,  8  1625. 
to    be    served    five    days    before    return, 

8  1711. 
to  executor  to  show  cause  against  appli- 
cation  for  additional  bond, 
8  1398. 
what  to  contain,  9  1707. 
bailiffs  and  secretaries  'of  supreme  court 

shall   be,    8  265. 


CITATION — (Continued). 

justice  of  peace  shall   be,  8  159. 
CITY.     See  tit.  Municipal  Corporation* 

adjusting  indebtedness,  ete*  of 

petition  for,   8 1822c. 
answer  to,  8  1822d. 
demurrer    to    and    who    may   file, 

8  1822d. 
how  amount  determined,  98  1822e. 

1822f. 
Judgment     in,     provision     as     to, 

8  1822f. 
who      may     answer      or     demur, 
8 1822d. 
security,  need  not  give,  8  1058. 
service  of  summons  on,  8  411. 

CITY   LOT 

mechanics'  lien  for  improvement  of.     See 

tit  Mechanic*'  Llea. 
as  to  generally,  8  1191. 
CIVIL  ACTION.     See  tit.  Action. 

action  in  particular  cases,  89    726-827. 
"action"  .  includes     speoial     proceedings, 

8  363. 
alias  summons,  when,  and  time  of  issuing, 

8  408. 
appeal  in.    See  tit  Appeal. 

as  to,  generally.  88  936-980. 
arbitration  of.   8  1281. 
arises  from  obligation  or  injury,  8  25. 
commenced,  how,   88  250,  405. 
commencement     of     actions,     how     com- 
menced,  8  405. 
eminent  domain,  Joining  actions  in,  8  1195. 
execution   of  judgment   in.     See   tits.  Ex- 
ecution) Judgment. 
Indorsement   of   complaint,    8  406. 

as   to,   generally,   88  681-721. 
form  of  as  to,  88  807-309. 
•how  commenced.     See  tit  Commencement 

of  Action*. 
jurisdiction  of  action  acquired,  when.    See 

tit.  Jurisdiction. 
from  time  of  service  of  summons,  etc, 
8  416. 
liens,  joining  actions  on,  8  1195.    * 
manner  of  commencing,  88  406-416. 
miscellaneous    provisions,    as    to,    88  989- 

1059. 
notice    of  *  pendency    of    action    affecting 

title,  etc.,  to  real  property, 
8  409. 
summons.    See  tit.  Summons. 

how  served 

as   to,   generally,   8  411. 
publication    of,    8  412. 
manner   of    publication.     See   tit 

Publication. 
who  may  serve,  8  410. 
parties  to.     See  tit.  Parties. 
as  to,   88  367-390. 
how  designated,  9  308. 
place  of  trial  of,  88  392-400. 
pleadings  in.     See  tit  Pleadings. 
as  to,  generally,  88  420-476. 
police  courts,  In,   8  929. 


in    Justice   courts.      See    tit 
Courts. 
as  to,  generally,  88  832-926. 
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CIVIL  ACTIO* 

proceedings — (Continued). . 

In     police     courts.       See     tit.     Police 
Court*, 
as  to,  generally,  gg  929-988. 
where    several    defendants    and    only 
part  served,  |  414. 
prosecuted  by  whom,   9  80. 
provisional   remedies   in.     See   tit.   Provi- 
sional Remedies. 
as  to,  generally,  98  478-674. 
special  issues  not  made  by  pleadings.    See 

tit.  Pleadings. 
how  tried,  9  809. 


how    issued,    directed,    and    what    to 

contain,  8  407. 
may  be  issued,  when  and  how,  9  406. 
time   of  commencement   of,    9  812. 

for  the  recovery  of  real  property,  9815. 
action    can    not    be    brought    by 
grantee  from  state,  9  316. 

adverse  possession 

under  claim  of  title  not  writ- 
ten, what  constitutes,  9  325. 
under  written  instrument  or 
judgment,  what  constitutes, 
1323. 

disabilities  excluded  from  time  to 
commence  action,  9  328. 

entry  on  real  estate,  99  320,  822. 

occupation  under  judgment 
deemed  adverse,  when,  9  322. 

possession  presumed,  when,  9  821. 


deemed  under  legal  title, 

unless  adverse,   9  321. 
under  written  Instrument, 
when    deemed    adverse, 
9  322. 
premises  actually  occupied  under 
claim  of  title,  deemed  to  be 
held  adversely,  9  324. 
real  property,  when,   9  318. 

such  seising  necessary  in  ac- 
tion or  defenses  arising  out 
of  title  to,  or  rents,  9  319. 
relation  of  landlord  and  tenant,  as 
affecting  adverse  posses- 
sion, 9  326. 
right    of   possession    not   affected 

by  descent,   9  327. 
seising   within   five   years   neces- 
sary   in    action    to    recover 
when  action  by  people,  etc., 
to   be   brought   within    five 
years,   9  318. 
when    the    people    will    not    sue, 
9  316. 
other   than   for   the   recovery   of   real 
property,  99  335-389. 
acknowledgement  of  debt  to  take 
out  of  statute   must  be  in 
writing,   9  360. 
defendant   out   of   state,   time    of 

commencing,    9  351. 
disability  must  exist  when  right 

accrued,    9  357. 
exceptions    as    to    persons    under 
disabilities,  9  352. 


CIVIL  ACTION 

time  of  commencement 

other  than  for  recovery,  etc. — (Cont'd), 
existing  causes  of  actions  not  af- 
fected,  9  362. 
In  suits  by  aliens,  time  of  war  to 

be  deducted,  9  854. 
limitation  prescribed,  9  335. 

as   to  periods   of 

live  years,  9  336. 
four  years,  9  337. 
three  years,  9  338. 
two  years,   9  339. 
one  year,  9  340. 
six  months,   9  341. 

action  against  county 
on    rejected    pi  aims, 
9  342. 
actions 

by  people  subject  to  the  limi- 
tations prescribed  for,  9  345. 
for  relief  not  otherwise  pro- 
vided for  has  been  brought 
within  four  years,  9  843. 
on  mutual  account  accrues 
from  time  of  last  Item  ap- 
proved, 9  344. 

to  redeem  from  mortgage 

without  account  of  rents 

and  profits,  9  346. 
where    some    of    mortga- 
gees not  entitled  to  re- 
deem, 9  347. 
of   laws    of   another   state,    effect 

of,   9  361. 
where  moneys  deposited  In  bank, 
8  348. 


not  applicable  against  direc- 
tors, 9  859. 
where  action  is  stayed  by  in- 
junction,   9  366. 
where  judgment  has  been  re- 
versed, 8  355. 
where  person  entitled  dies  before 
limitation  expires,  9  358. 
time   for   commencing   actions   under 
local  improvement  act, 
8  849. 
when  action  is  commenced,  8  349. 
when   two  or  more  disabilities  exist, 
8  358. 
trial    and   judgment   in.     See    tits.   Judg- 
ment} Trial. 
as  to,  generally,  89  577-680%. 

CLAIM.      See    tits.    Claim    Against    Rotate | 
Mechanic*'  Llea. 

adverse.    See  tit.  Adverse  Claim. 
as   to,    89  738-751. 

against  estate  of  decedent.     See  tit.  Es- 
tate* of  Decedents. 

as   presented    to   administrator.     See    tit. 

Claims  Agalnot  Rotates. 

preferred,  for  wages  are,  89  825,  1204-1207. 

presentation  of.     See  tit.  Claims  Against 

Estates. 
as  to,  8  1540. 

CLAIM  AND  DBLUTBRY.    See  tit.  Claim  aad 
Release,     i 

affidavit  on,  8  511. 
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CLAIM  AND  DELIVERY 

affidavit  on — (Continued). 

misstating     value*     does     not     bind 
sheriff,  9  473. 

requisites  of,  9  511. 

when  and  where  filed,  fi  620. 
agent,   service  of  order  on,  fi  612. 

taking  property  from,  9  512. 
alternative  Judgment,  9  667. 
answer,  claim  to  be  made  before,  9  609. 
arrest  in  action  for,   9  479. 
claim  of  property  by  third  person,   9  519. 
concealed  property,   how   taken,   9  517. 
costs  of  course  allowed,  when,  9  1022. 

when   recovery  less  than   three   hun- 
dred dollars,  9  1025. 
defendant    entitled    to    redelivery,    when, 

9  514. 

delivery 

to  defendant,  9  515. 

to  plaintiff,  99  514,  515. 

when  may  be  claimed,  9  509. 
exception    to    sureties    and    proceedings 

thereon,  9  51S. 
justices'  courts,  in,  9  870. 

where  to  be  brought,  9  832. 
justification  of  defendant's  sureties,  9  516. 
limitation  of  action  of,  9  516. 

notice 

and  affidavit,  when  and  where  to  be 
filed,   9  520. 

when  and  where  filed,  9  520. 
property,  how  kept  by  sheriff.  9  618. 
protection  of  plaintiff  in  possession,  9  521. 
qualification  of  sureties,  9  516. 

redelivery 

undertaking   of   defendant,   9  614. 
when  defendant  entitled   to,   9  614. 
requisition  of  sheriff  to  take  and  deliver 

the  property,  9  511. 
security   by    plaintiff  and   proceedings   In 

serving    order,    9  512. 
service  of  order  on  defendant,  9  512. 

sheriff's 

fees  of,  delivery  on  receiving.  9  518. 
liability  for  defendants  sureties,  9  515. 
sureties,  justification  of,  9  515. 

third  person,  claim  of  property  by 

affidavit  on,  9  519. 

as   to,    9  519. 

undertaking  of  plaintiff,  9  512. 
time    when    delivery    may    be    demanded, 

9  509. 
title,  effect  of  judgment  on,   9  1908. 

undertaking   on 

exceptions   to   sureties,   9  513. 
justification  of  sureties,  9  515. 
of    defendant,    9  514. 

justification  of  sureties,  9  515. 

of   plaintiff,    9  512. 

and    proceedings    in    serving    the 

order,  9  512. 
exception  to  sureties,   9  513. 
where    third   person   claims   prop- 
erty,  9  619. 
qualification  of  sureties,   §  516. 
when    and    where   filed,    §  520. 

verdict  In 

assessment  of  damages,   §  626. 


CLAIM  AND  DELIVERY 

verdict  i» — (Continued), 
requisites   of,    9  626. 
when  personal  property  may  be  claimed, 

9  509. 

CLAIM  AND  RELEASE.     See  tit.  Claim  ant 
Delivery. 

approval  and  disapproval  of  bond,  9  712. 
exceptions  to  sureties,  how  made,  9  711%. 
filing  and  service  of  undertaking,  9  711. 
justification  of  sureties,  9  712. 
new     undertaking,    when     to     be    given, 

9  712%. 
justification  of  sureties  on,   9  712%. 
of  property  held  under  execution,  |  710 [a]. 

mndcrtaklng  on 

as  to,  9  710 [a]. 

by  party  claiming  property,  |  710%. 
when      undertaking     becomes      effectual, 

9  713%. 

CLAIM  OF  PROPERTY 

in  attachment,   9  548. 
in  execution,  9  689. 
in  replevin,  9  519. 

CLAIMS   AGAINST   ESTATE.     See    tit.  Es- 
tates of  Decedents, 
action  on 

after  rejection,  99  1498,  150O. 
pending  at  decease,  9  1502. 
additional   notice,   9  1490. 
affidavit,  when  required,  9  1594. 
allowance   and   rejection   of   claims.     See 

"claim,"  this  title, 
as  to,  generally,  9  1496. 
claimants       Incompetent       witnesses. 

9  1880. 
in  part,  effect  of,   9  1503. 
lost  claims,   9  1497. 
not    truly    stating    value,    officer  not 

bound  by,  9  473. 
of  claim  in  part,  effect,  9  1503. 
proof  or  copies  to  be  filed,   9  1497. 
secured    by    liens,   may   be  described. 

9  1497. 
to  be  filed  after  allowance,  9  1497. 
when  executor,  etc.,  personally  liable, 
91649. 
answer,  claim  must  be  made  before,  9  509. 
bar  of  statute  of  limitations.     See  "stat- 
ute     of     limitations,"     this 
title, 
barred  by,  of  statute  of  limitations,  9  1499. 
when  and  whom  Judge  may   exempt 
9  1499. 
claim.      See   "allowance   and   rejection  ef 

claim,"  this  title, 
allowed  when,  9  1494. 
contingent    claims.      See    "continues* 
claims,"   this    title, 
order  for  payment,  9  1648. 
claim 

must  be  presented  before  suit,  9  1500. 
of     executors,     etc.,     against    estate. 

9  1510. 
superior  Judge  may  present,  9  1495. 
to  be  sworn  to,  9  1494. 
to    bear    interest   same    as   judgment, 
9  1494. 
claims    in    actions    pending    at    time    of 

decease,   9  1502. 
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CLAIMS  AGAINST  ESTATE 

concealed  property,   8  617. 

contingent    claims,    order    for    payment, 

9  1648. 
copy  and  proof  of  notice,  to  be  filed  and 

order  made,   8  1492. 
costs,  personal  liability  of  executors  for, 

98  1022,  1509. 
contribution,  heir,  devisee,  etc.,  not  liable 

for  after  order  for  payment, 

8  1650. 

decree,   showing:   notice   to   creditors   has 

been  given,  8  1492. 
deposit  with   treasurer,  when,   8  1514. 

disputed 

order  for  payment,  9  1648. 

paying;  into  court,  8  1648. 
•     document  lost,  8  1497. 

examination  of  claimant,  8  1499. 

execution  for,  99  1506,  1649. 

executor,  etc.,  by,  9  1510. 

paying  less  than  value,  9  1617. 

filing  of,  9  1497. 

foreclosure  suit  may  be  maintained  be- 
fore presentment  of,  9  1500. 

founded  on  Instrument,  copy  thereof 
to  be  filed,  8  1497. 

indorsing     allowance      or     rejection, 

9  1494. 

Interest 

as  to,  9  1494. 

debt  bearing  may  be  paid  whether 
presented  or  not,  9  1618. 

Judgment  m 

against  creditor,  9  1506. 
against  executor,  etc.,  9  1604. 
creditor  may  redeem,  9  1505. 
not  a  lien  where  death  after  ver- 
dict,  9  1506. 
must  be  presented,  9  1505. 
liability    of    executor,    etc.,    personal 
after    order    for    payment, 
9  1649. 
liens,  etc.,  9  1497. 
limitation,  9  1499. 

does  not  run   during  vacancy   in 
administration,  98  1601,  1504. 
lost  documents,  9  1497. 
mortgage  under,  9  1500. 

notice  to  creditors 

as   to,    99  1490,   1492. 
failure  to  give,   99  1511,  1660. 

proof  of,  9  1492. 
of  judgment  against  executor,  9  1504. 
omitted     from     order     for     payment, 

barred,    9  1660. 
payment  of,   89  1643-1658. 

order  for,  99  1647,  1648. 
pending  action  on,  9  1502. 

presentation   of 

as   to   necessity   for,   9  1498. 
by    probate   judge,    9  1495. 
reference  of,  9  1507. 

rejection  of 

as  to,   9  1496. 

action  on  must  be  brought  within 

three    months,    9  1498. 
sale   of   real    estate,   presentation   on. 

9  1540. 


CLAIMS  AGAINST  ESTATE 

disputed — (Continued). 

statement  of,  to  be  rendered,  98  1512, 

1622. 
writings,  copies  of  to  be  filed,  9  1497. 
execution  not  to  issue  after  death,  9  1605. 
if  one  Is  levied  property  may  be  sold, 
9  1505. 

executor 

neglecting  to  give  notice  to  creditors, 

to  be  removed,  9  1611. 
to  return  statement  of  claims,  9  1612. 
interest,  as  to,   9  1494. 
judgment,  on,  9  667. 
justices'  courts,  9  869. 

liability  of  executors,  etc.,  for  costs,  9  1609. 
limitations,  statute  of,  applicable  to,  9  328. 
manner  of  closing  estate  when  claims  are 

unpaid   and   payee   can   not 
be  found,  9  1514. 
deposit  in  state  treasury,   9  1514. 
when    amount    of    claim    escheats    to 
state,  9  1614. 
may   refer  doubtful  claims,   9  1507. 

effect    of    referee's   allowance    or    re- 
rejection,   8  1507. 
trial  by   referee,   how  confirmed  and 
Its   effect,   9  1508. 
must  be  presented  before  suit,  9  1600. 
not  due,  discount,  9  1648. 
not    Included    In    order    for    payment    of 

debts,     how     disposed     of, 
9  1650. 
notary's  certificate  as  evidence  of  allow- 
ance or  rejection,  9  1496. 

notlee 

additional  notice,  9  1490. 

copy  of  and  proof  of  to  be  filed  and 

order  made,  9  1492. 
decree  showing  giving  of,  8  1492. 
failure  to  give,  liability  of  executor, 

8  1650. 
form  of,  8  1490.  » 

notice  to  creditors,  8  1490. 
publication  of  and  posting,   8  1490. 
removal    or    resignation,    notice    by 

successor,  8  1490. 
revoking    of    letters    for    failure    to 

give,  8  1511. 
time  expressed  in,  8  1491. 
time  to   present  where  claimant  had 

no,  8  1493. 
order    to    be    made    on    filing    copy    and 

proof   of   notice,   8  1492. 
partnership.     See   tits.   Partnership}   Sur- 
viving Partner. 
payment  before  due,   8  1648. 
presentation  of,  8  1640. 

by    superior    judge,    proceedings    on, 

8  1495. 


claim   by  third  person,   8  519. 

sheriff  to  keep,  how,  8  618. 
provision    for    disputed    and    contingent, 

8  1648. 
purchase  of  by  executor  prohibited,  8  1617. 
redelivery   to   defendant,    8  614. 

reference  of 

as  to,   9  1607. 

confirmation  of  referee's  report,  8  1507. 
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CLAIMS  AGAINST  ESTATE 

reference  of — (Continued). 

costs  on,  {  1509. 

effect  of  referee's  report,  9  1507. 

entering   minute  of  order,   §  1507. 

judgment   on   referee's   report,   $  1507. 

trial  by  referee,  9  1507. 
rejected    claims    to    be    sued    for    within 

three  months,   fi  1498. 

rejection 

of  claim,    9  1496. 

must      be      sued      within      three 

months,    9  1498. 
proceedings  on,  9  1496. 
what  equivalent  to,  9  1496. 
requisition    to    sheriff    to    take    property, 

9  511. 
secured  by  lien,  describing  lien,  9  1497. 

statute  of  limitations 

as  to,   9  1499. 

when  and  whom  judge  may  examine, 

9  1499. 
superior    judge    may    present    claim    and 

and   action   thereon,    9  1495. 
sureties 

exception  to,  9  518. 

justification   of  defendants,   9  515. 

qualification,   9  516. 

responsibility  on   undertaking,  99  512, 

514. 

time 

expressed  in  the  notice,  9  1491. 
effect    of   vacancy    in   administration, 
9 1501. 

for  presenting 

as  to,  99  1491,  1498,  1496. 
when     claimant    had    no     notice, 
9  1496. 
of  limitation,  99  1499,  1501. 

of  presentation 

within  which  claim  against  es- 
tate must  be  presented, 
9  1498. 

trial  effect  of 

judgment  on,  9  1908. 

undertaking  on,  9  512. 
undertaking  for  plaintiff,  9  612. 
value  not  truly  stated  in  affidavit  does  not 

bind  officer,  9  473. 

verdict  on,  9  627. 

vouchers  may  be  required,  9  1494. 

wages  preferred,  9  1205. 

what    judgment    is    not    a    lien    on    real 

property  of  estate,  9  1506. 
when    and    whom    judge    may    examine, 

9  1499. 
when  judgment  not  Hen  on  real  property 

of  estate,  9 1506. 

withdrawal  of 

of    original   voucher,    9  1497. 

CLERGYMAN.      See    tits.    Privilejged    Com- 
munications}  Witness. 

can    not    be   examined   as   witness,    when, 

9  1881. 

CLERICAL   MISTAKE 

in  judgment,  correction  of,  9  900a. 
CLERK.     See  tit.  County  Clerk. 

affidavits,   may  take,    §§  2012,   2013. 
appraiser,  no  clerk  or  deputy  to  be,  9  1444. 


CLERK— (Continued), 
calendar,  to  make  up,  9  593. 
certificate   of,    to   affidavit    taken    before 

judge  out  of  state,  9  2015. 
certified   list   of  jurors   to   be   filed   with. 

9  208. 
county  clerk.     See  tit  County  Clerk. 
docket,    judgment,    to    keep,    99  668,    671- 

678. 
duty  of 

in  contested  elections,  9  1118. 
on  confession  of  judgment,   9  1184. 
to    keep   judgment-book,    99  668,    671- 
678. 
generally,   9  262. 

In  probate  matters 

petition  for  letters  filed  with,   9  1371. 

to  enter  claims  or  register,  9  1497. 

to  file  and  record  certificate  of  proof, 

9  1818. 
to  Issue 

citation,   9  1384. 

letters,  9  1412. 
to  post  notices,   9  1372. 
to   record   letters,   etc.,   1 1887. 
to  set  petition  for  hearing,  9  1373. 

to  sia*n 

and  seal  letters,  9  1366. 
citation,  9  1707. 
when    to    issue    subpoenas    and    cita- 
tions,  99  1707,  1708. 

judgment,   to  enter,  9  664. 

judgment-book,  to  keep,  9  668. 

judgment-docket,  to  keep,  99  671-673. 

judgment-roll,  to  make  up,  9  670. 

justices'.     See  tit.  Justices'  Clerk. 

mandate,    what    to    transmit    on    verdict 

on,  9  1093. 

must  enter  causes  on  calendar,  9  593. 

must  include  interest  and  costs  in  judg- 
ment, 9  1035. 

must  Indorse  on  complaint,  what,  9  406. 

notice  to  on  appeal,  9  953a. 

must  keep  register  of  actions,  9  1052. 

of  justices'  court,   99  86-97. 

of  superior  court,  must  enter  cases  on  the 

calendar    to    remain    until 
disposed  of,  9  593. 

partition 

sale,  duty  of,  on  investment,  9  791. 
sales,   to    invest   proceeds   of,    9  789. 
to  attest  decree  in,  9  1684. 

register  of  actions,  to  keep,  9  1052. 

roll  of  attorneys,  to  keep,  9  280. 

seal  of  court  shall  be  kept  by,  9  152. 

supreme  court,  of,  9  262. 

testimony,  to  take  down,  when,  9  1051. 

to  return-  writ  of  review  with  transcript, 

9  1070. 

to  take  testimony,  when,  9  1051. 

to  transmit  record  on  appeal,  9  968c. 

CLOSED  DOORS 

trials  with,  when,  9  125. 

CLOUD  ON  TITLE.     See  tit.  Quieting;  Title. 

parties  in  action  to  remove,  9  381. 

CODE   OF   CIVIL   PROCEDURE 

action   pending,   how   affects,   9  8. 

amendment  of 

as  to  proper  method  of,  9  19. 
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CODE  OF  CIVIL,  PROCEDURE 

aneidneat  of — (Continued). 

amendment  of  1901,  fi  5. 

proper  method  of,  fi  19. 
cited,  etc.,  how,  fi  19. 

construction  of.     See  tit.  Construction. 
as  to,  95  4,  5. 

derogation    of   common .  law,   statutes 

in,   8  4. 
liberal,  fi  4. 

of  previous  laws,  where  same  as,  fi  6. 
words  and  phrases,  fi  16. 
continuation     of    statutes    and    common 

law,   fi  5. 

division  of 

as   to,   fi  1. 

into  four  parts,  fi  1. 

effect  of 

generally,  fifi  2,  3. 
in  effect,  January  1,  1873,  fi  t. 
interpretation   clause,   fi  17. 
is   continuation   of   statutes  and   common 
law,  fi  5. 
•  limitations,  statute  of,  effect  on,  fi  9. 
no    statute    continued    in    force    because 

consistent  with,  fi  9. 
not  retroactive,  fi  3. 
office,  repeal  of  by,  fi  7. 
parts  of,  divided  into  four,  fi  1. 
penal,   provides   for  prosecution   of  crim- 
inal actions,  fi31. 
pending;  actions  not  affected  by,  fi  8. 
private  statutes  not  repealed  by,  9  18. 

repeal  by  doea  aot 

affect  existing:  rights,   9  18. 

revive  former  laws,  9  18. 
repealing;   effect  of,   9  18. 
retroactive  effect  of,  9  8. 

rights 

existing   or  accrued,  not  affected  by, 

58  8,   18. 
not  affected  by,  99  8,  18. 

atatatea 

not  continued  in  force  because  consis- 
tent with,  9  9. 
not  expressly  continued  in  force  by, 

repealed  by,  9  18. 
repealed  by,   9  18. 
takes  effect  when,  9  2. 
tenure  of  office   not  affected   by,   9  6. 
when  takes  effect,  9  2. 

CODBFENDANT.      See    tit.    Defeadaat. 

CODES.     See  tit.  Code  of  Civil  Procedure. 

construction  of,  generally,  9  4.  • 

when  takes  effect,  9  2. 

CODICIL.    See  tit.  Will*. 

"will"  includes,  9  17. 

COMMISSION  TO  TAKE  TESTIMONY.     See 
tit.   Deposition*, 

within   state,  99  2021,   2031-2038. 
without   state,   9S  2024^2028. 

COMMISSIONER.      See    tit.    Coast    Commis- 
sioner. 

findings  of 

force  and  effect  of,   fi  664. 
Judgment  on,  fi  664. 
foreclosure,    suits    for,    commissioners   in, 

9  726.     . 


COMMISSIONER — (Continued) . 

insurance.      See    tit.    Iaaaranee    Commta- 

sloaer. 

may    take    affidavits    in    another    state, 

9  2013. 
to   sell   in   mortgage   foreclosure,   9  726. 
to   take  deposition.     See  tit.  Depositions. 
subpoena  resuiring  attendance  before 

court,  punishment  for  neg« 

lect,   9  1986. 

COMMISSIONS  OF  EXECUTOR  AND  AD- 
MINISTRATOR. See  tit.  Executor 
aad  Administrator. 

executor's    and    administrator's,    fi  1618. 
of  public   administrator.     See  tit.   Public 

Administrator.  • 

COMMITTEE.  See  tit.  Gaardlaa  of  Insane 
aad  Incompetent  Peraoaa. 

COMMON  LAW 


continuation  of,  9  5. 

not  to  be  construed  as  in  derogation 
of,  9  12. 
rule   of   construction.     See  tit.   Contrac- 
tion. 

statutes   in    derogation   of,   construc- 
tion of,  9  4. 

COMMUNITY  PROPERTY 

disposition  of  on  owner's  death  in  cer- 
tain cases,  9  1723. 

inventory    of   decedent's    estate    to    show 

what  is,  9  1446. 

COMPENSATION.     See   tit.    Salary. 

agent  of  absentee,  in  distribution  pro- 
ceedings,  of,   9  1692. 

appraisers  of  decedent's  estate  of,  9  1445. 

attorneys',  of,  9  1021. 

commissioners',    at    foreclosure    sale,    of, 

9  729. 

elisor's,  for  summoning  Jurors,  of,   9  228. 

executor's    and    administrator's,    9  1616. 

guardian's,  9  1776. 

of  administrator.     See  tit  Commission  of 

Executor  aad  Administra- 
tor. 

of  attorney 

for  professional  service.     See  tit.  At- 
torneys at  Law. 
regulated  by  agreement,  9  1021. 
of  executor.     See  tit.  Commlsaloa  of  Ez- 

eeator    aad    Administrator. 
of  judges  holding  extra  session  of  supe- 
rior court,    9  67b. 
of  receiver.     See  tit.  Receiver. 
partition    proceedings,    in.     See    tit.   Par- 
tition. 
referee's.     See   tit.   Referees* 
as  to,   91021. 
in  probate,  99  1508,  1636. 
trustee's,  on  settlement  of  accounts  after 

distribution,   9  1700. 

COMPLAINT.       See     tits.     Justices'     Court  I 
Pleadings)  also  tae  particular  titles. 

action  commenced 
by  filing,  9  405. 
when  filed,   9  350. 

allegations  of 

admitted  if  not  denied,  9  462. 
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COMPLAINT 

allegations  of — (Continued). 

material 

not     controverted     deemed     true, 

9  462. 
what  are,   9  463. 

leaded 

as  ta  generally,   99  472,   471. 

answer  to,  |  472. 

filing  and  service  of,  I  472. 

in  partition,  |  761. 

of  course,  allowed  as,  S  472. 

dnteat  of 
answering:,   ||  482,   472. 

during;  trial 

filing;  and  service  of,   fi|  432,  472, 

473. 
of  course,    8  472. 
answer  to,  8  437. 

failure  to  verify,  where  verified  com- 
plaint, effect,  8  446. 
assignment  of  chose  in  action,  etc.,  8  863 
boats,  in  actions  against,  88  814,  815. 
causes    of    action,    joinder    of.      See    tit. 

Joinder,    of    Causes   of  Ac- 
tion* 
as  to,  9  427. 

to  be  separately  stated,  8  427. 
cloud  on  title,  8  738. 

commencement  of  action,  by  filing;,  9  860. 
conditions    precedent,    pleading;    perform- 
ance of,  9  457. 
contents  of,  9  426. 
corporation,  for  voluntary  dissolution  of, 

what  to  contain,  9  1228.     • 
death,  suggestion  of,  9  385. 
default   of  defendant,   Judgment  can   not 

exceed    amount    demanded, 
9  580. 
defective  heading,  effect  of,   9  1046. 
demurrer  to.     See  tit.  Demurrer. 
as  to,  98  422,  480,  431. 
specific  objections  to,  8  431. 
sustaining,  time  to  amend,  9  476. 
denials,  general  or  specific,  9  437. 
description  of  real  property  in  ejectment, 

9  456. 
detainer,  unlawful,  9  1166. 
amendment  of,  9  1173. 
distribution    proceedings,    in,    8 1664. 
divorce    action,    in,    statement    of    facts, 

8  426a. 
ejectment,     in,    description    of    property, 

8  455. 
elections,  contesting,   8  1115. 
eminent  domain,  in,  88  1244,  1253. 
estoppel,  8  1908. 

fictitious  name 

suing  defendant  by,  8  474. 

when  party  may  be  sued  by,  8  474. 
first  pleading,  9  425. 
forcible  entry  and  detainer,  in,  9  1166. 

amendment  of,   9  1173. 
genuineness  of  Instrument 

how   controverted,    9  448. 

in,  when  admitted,  88  447,  448. 

when  not  admitted,  8  449. 
guardian,  88  376,  877. 

heirs  or  representatives,  action  for  caus- 
ing death,  8  877. 


COMPLAINT— (Continued), 
how  indorsed,   8  406. 
husband  and  wife,  88  870,  371. 

In  action 

ngainst 

vessel,     etc.       See     tit. 

St< 


A 


as  to  generally,  88  814,  815. 
for  divorce.     See  tit.  Divorce 

statement  of  facts  in,  8  426a, 

for  partition,   8  763. 

for  trespass.    See  tit. 

of  assumpsit.     See  tit. 

of  ejectment.     See   tit.  Ejectment. 

regarding   appropriated   waters.      Sec 

tit.  Water,  apn-roorlntlon  of. 

upon   insurance   policy.     See   tit.    In- 

snrnnee  Policy. 

in  claim  and  delivery.    See  tit.  Claim  and 

Delivery. 
in   condemnation   under  eminent   domain. 

See  tit.  Eminent  Domain. 
in   forcible  entry   and  detainer.     See    tit. 

Forcible     Entry     and 
t  miner, 
in  injunction.     See  tit.  Injunction. 

must   be    verified,    8  527. 
In  justices'  court,  defined,  8  853. 
in   mortgage   foreclosure.     See  tit.  Fo>i 

closure  of  M  ortguge* 
In  particular  action.     See  the 

title 
Indorse,  clerk  to,  8  406. 
Injunction,   in   suit  for,  must  be  verified, 

8  527. 
Intervention,  on,   9  887. 
irrelevant,  striking  out,  9  452. 

Joinder 

of  causes  of  action,  9  427. 

what  actions  may  be  joined,  9  42T. 
judgment  pleaded  how,  9  456. 
Judgment-roll,  as  part  of,  9  670. 
jurisdiction,  want  of,  demurrer  for,  9  430. 
justices'  courts,  in,   9  848. 
libel,  in,  9  460. 

how  stated  in,  9  460. 
liberally  construed,   9  452. 
limitations   of  action,    99  312-363. 
lis  pendens,  9  409. 
lost,  how  supplied,  9  1045. 
mining    stocks.      See    tits.     Sneetne    Per- 

formanccf  Trover. 
mortgage,  9  1213. 
nuisance,  9  781. 

objection  to 

deemed  waived,  when,  9  434. 

not    appearing    on    the    face    may    be 

taken  by  answer,  9  433. 
waived,  if  not  raised  by  demurrer  or 

answer,  9  433. 
when  deemed  waived,  8  434. 
when   made  to  answer,   9  433. 

parent 

for  death   of  minor  child,   9  376. 

for  Injury  to  minor  child,  9  376. 

for  seduction  of  minor  child,  9  375. 
particulars  of  claim,  9  454. 
partition    or   real    estate,    in,    99  753,    754 

761,  768. 
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COMPLAINT — (Continued), 
plaintiff's  first  pleading;,  58  422,  425. 
pleading;,  as  a,  9  422. 
police  court,  in,  98  929-921. 
proceedings  to  be  had  on  where  amended. 

See    "amendment    of,"    this 
title. 
Quieting  title.     See  tit  Quieting*  Title. 
real  estate,  9  738. 
money  or  obligation,  9  1050. 
quo  warranto,  In  requisites  of,  9  804. 
real  property,   description  of,   In,  9  455. 
redundant,  striking  out,  9  453. 
seduction,  for,  99  374,  375. 

service  of 

amendments,  9  482. 

copy  of,  with  summons,  9  410. 

copy  to  be  served  on  each  defendant, 
9  410. 
sham,  striking  out,  9  453. 
ships,   in   actions   against,   88  814-818. 
signature  to,  9  446. 
slander,  in,  8  460. 

how  stated,  9  460. 
statement  of  cause  of  action,  how  made, 

9  426. 
statute,   private,   pleaded,  how,   9  459. 
stock    sold     for    delinquent    assessment, 

9  341. 

supplemental 

as  to  generally,  9  464, 

in  partition,  9  761. 

when  allowed,  9  464. 
surety,  9  1050. 
tenants,  wasts  by,   9  732. 
timber,  cutting  or  injuring,   9  733. 
variance,  amendment,  99  469,  470. 
verification,  9  446. 

and  contents  of  in  action  to  deter- 
mine adverse  claims  to  and 
clouds   upon   title,   9  749 [a]. 

in  action  against  ship,  9  815. 
waiver   of   objections   not   raised   by   de- 
murrer or  answer,  9  434. 
waste,   in  action   for,   8  782. 
what  must  contain,  9  426. 

written  Instrument 

contained   in,   answer  to   be   verified, 

9  447. 
demand  for  inspection,   9  449. 
writings,  setting  forth  in,  99  447,  448. 

COMPOUNDING 

by  executor,  9  1588. 

COMPOUNDING   CLAIM.     Bee   tit.   Cempro- 


by   executor    or    administrator.      See    tit. 


tor. 

as  to,   generally,  9  1588. 
by  parent,  of  claim  of  minor,  9  1810c. 

COMPROMISE.  See  tit.  ComMssdlaf  Claim. 
by  executor,  etc.,  9  1688. 
claim  of  minor,   parent  may,   9  1810c. 
generally,   88  977,   2074,  2076-2078. 
justices'  court,  in,  8  895. 
objections  to  tender  must  be  specified  or 

are  waived,   8  2076. 


offer 


as  evidence,  88  997.  2078. 


COMPROMISES 

offer — (Continued). 

before  trial  in  justices'  court,  and  its 
effect,   8  895. 

how  made  and  Its  effect,  8  997. 

of  no  avail,  when,  8  2078. 

Of.     See  tit.  Offer  to  Compromise. 

to,  admits  nothing,  8  2078. 
receipt  may  be  demanded,  8  2075. 
receiver  may,    8  568. 
without  seal  good,  8  1934. 

COMPROMISING  ACTION.  See  tit.  Attor- 
neys at  Law. 

COMPUTATION  OF  TIME 

as   to,   methods  of,   8  12. 

COMPUTATION   OF  YEARS    OF  OFFICE 

as  to,   8  69. 

CONCEALED 

defendant,  service  made  on,  how,  8  412. 
property,   possession    of    demanded,    how, 

8  517. 

witness,  subpoena  served  on,  how,  8  1988. 

CONCLUSIONS  OF  LAW.  Bee  tits.  Court 
Commissioners  |  Findings*  Refer- 
ence. 

erroneous  vacation  of  judgment,  8  663. 

CONCLUSIVE  EVIDENCE.  See  tit.  Evi- 
dence. 

definition  of,  88  1837,  1978. 

CONCLUSIVE  PRESUMPTION.  See  tit.  Pre- 
snmptton. 

CONCURRENCE,  NECESSARY  TO  TRANS- 
ACT BUSINESS 

by  supreme  court,  8  54. 

CONCURRENT  JURISDICTION.  See  tit. 
Jurisdiction* 

of   justices'    courts    and    superior    courts, 

9  Ut. 

in    cases    of    forcible    entry    and    de- 
tainer,   8  1168. 

CONDEMNATION  PROCEEDINGS.  See  tit. 
Eminent  Domain. 

facts  necessary  to  be  found  by  court  be- 
fore, 8  1241. 
final  order  in.     See  tit.  Eminent  Domain. 

CONDITION  PRECEDENT 

how  pleaded,  8  457. 

CONDITIONAL  SALE.     See   tit.   Sale. 

CONDUCT  OF  TRIAL.    See  tit.  Trial. 
admonition  when  jury  permitted  to  sepa- 
rate,  8  611. 
charge  to  jury.     See  tit.  Instruction. 
deliberation  of  jury,  how  conducted,  8  613. 
Jury 

may   come    into    court    for   other   In- 
struction, 8  614. 
may  take  with  them  what  papers  into 

the    jury-room,    8  612. 
prevented    from    giving    verdict    the 
cause   may   be   tried   again, 
8  616. 
order  of   proceedings   on   trial,    8  607. 


in  case  the  juror  becomes  sick,  8  615. 
order  of  on   trial,   8  607. 
when   verdict    is    informal,    8  619. 
sealed  verdict.     See  tit.  Verdict. 
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CONDUCT  OF  TRIAIj — (Continued), 
view  by  Jury  of  premises,  9  610. 
while  jury  are  absent,  court  may  adjourn 

from  time  to  time,   8  617. 

CONDUCTOR 

exempt  from  Jury  duty,  9  200. 

CONFESSION.     See  tit.  Evidence, 

evidence  of,   9  1870. 

of  judgment.     See  tit.  Judgment. 

of  adultery*  In  divorce,  9  2079. 

CONFESSION    OF   JUDGMENT 

conclusiveness  of,  in  contempt,  1 1222. 

costs  on  entry  of,  1 1134. 

entry  of,  9  1134. 

for  contingent  liability,  S  1132. 

for   debt  due,    8  1132. 

generally,   89  1132-1135. 

In  Justices'  court,   9  1139. 

Judgment-roll  on,  8  1184. 

statement 

of  defendant,  filing:,  1 1134. 
of  defendant,  what  to  contain,  9  1133. 
to  be  signed  and  verified,  9  1183. 
what  court  may  enter,  9  1133. 

CONFESSION  OF  JUDGMENT  WITHOUT 
ACTION 

filing  statement  entering  Judgment,  8  1134. 
for  debt  or  contingent  liability,  8  1182. 
how  rendered  in  Justices*  courts,  8  1135. 
in  Justices'  courts,  how  rendered,  8  1136. 
statement  In  writing  and  form  of,  8  1133. 

CONFIDENTIAL  COMMUNICATIONS.  See 
tits.  Attorney  and  Client)  Clergy- 
man and  Priest)  Physicians  and  Sur- 
geons |  "Witnesses. 

CONFLICT    OF    LAWS 

In   attachment,    9  537. 

In  interpretation  of  contract,  9  1857. 

Injunction  to  stay  proceedings  in  foreign 

state,   9  526. 
limitation    of   action    by    laws   of  foreign 

state,   9  361. 

CONGRESS 

acts    and    proceedings    of,    how    proved, 

9  1918. 

CONSANGUINITY.    See  tit.  Affinity. 

appraisers,    as   disqualifying,    9  1444. 

grounds  of  challenge  to  Juror,  9  602. 

Judge,  disqualified  by,   9  170. 

Juror,  disqualified  by,   9  602. 

Justice  of  the  peace,  disqualified  by,  9  170. 

receiver,   as    disqualifying,    9  566. 

referee,  disqualified  by,  9  641. 

CONSENT  JUDGMENT.    See  tits.  Confession 
of    Judgment)    Judgment    by    Con- 
sent. 
CONSIDERATION.      See    tit.    Assignment. 

recital  of,  not  conclusive,  9  1962. 
CONSOLIDATION   OF  ACTIONS 

as  to,  generally,  9  1048. 

in  eminent  domain,  9  1243. 

In    suits    to     foreclose    mechanics'    liens, 

9  1195. 
when  to  be  made,   9  H)48. 
CONSPIRACY.     See  tit.  Evidence. 
declarations    of    conspirator,    9  1870. 


CONSTABLE 

attorney  not  to  act  as  In  justices'  court, 

9  842. 
limitation  of  action  against,  9  239. 

CONSTITUTION 

definition  of,  9  1*97. 

duty  of  attorney  to  support.  9  282. 

is  the  organic  law  of  the  land,  9  1897. 

CON  STRUCTION 


continuation  of  statute*  and  common 

law,  9  5. 
liberally  construed,  9  4. 
of,  rules  for,   99  4,  5. 
descriptions  of  land,  rules  for  construing. 

9  2077. 
instruments,  of,  9  1864. 

of 


as  understood  by  parties,   f  1865. 

circumstances  to  be  considered,  9  I860. 

In  favor  of  natural  right  preferred, 
9  1866. 

Intention  of  parties  prevails,  9  1859. 

of  two  constructions,  which  preferred. 
9  1864. 

persons  skilled  may  testify  to  de- 
cipher characters  in,  9  1863. 

terms  to  be  construed  in  their  gen- 
eral acceptation,  1 1861. 


of  statute*  nasi  Instrument* 

circumstances  to  be  considered,  9  I860. 

general-  rule,  §  1858. 

Intention  of  legislature.  9  1859. 

of  two  constructions,  which  preferred, 
9  1864. 

terms  to  be  construed  in  their  general 
acceptation,  9  1861. 
phrases,  of,  9  16. 
pleadings,  liberal,   9  452. 
statutes  in  derogation  of  common  law,  9  *• 
technical  words  and  phrases,  of,  9  16. 


as  to  tense,  gender,  number,  9  17. 
particular,  in  code,  9  IV. 

written 

instrument    construed    aa    understood 

by  the  parties,   9  1866. 
words  control  printed,  In  blank  form, 
9  1862. 
CONSTRUCTIVE  NOTICE.     See  tit.  Notice. 

CONSTRUCTIVE  SERVICE.     See  tit.  PaMJ- 
entlon  of  Summons. 

CONSUL 

in  foreign  country,  affidavit  may  be  taken 

by,    9  2014. 

CONTEMPT  OF  COURT 

acts    amounting    to.      See   "what   nets  sr 

omissions  are,"  this  title. 
answer  In  contempt  proceedings,  9  1217. 

appearance 

failure  of  party  to  make,  proceedings. 

9 1220. 
failure    to   make,    prosecuting  under- 
taking,   9 1220. 
arraignment  for  contempt,  9  1218. 

arrest 

custody    of   prisoner,    9  1214. 
of  witness   is,   9  2068. 
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CONTEMPT  OF  COURT— (Continued). 

attachment 

for,  execution  of,  9  1214. 
may  issue,  9  1212. 
warrant  of,  fi  1212. 

attorney 

assuming-  to  be,  9  1209. 

by.  9  1209. 

practicing  without  license,   9  281. 

ball 

bond,  form  and  conditions  of,  9  1215. 
by  arrested  person,   9  1215. 
may  be  given  by  person  arrested  un- 
der warrant  of  attachment, 
9  121S. 
on  attachment  for,  9  1214. 
bond,   form   and    conditions   of,    9 1216. 
commitment  may  issue,  9  1212. 
committed    elsewhere    than    presence    of 

court,     affidavit     or     state- 
ment of,  9  1211. 
committed  in  presence  of  court,  may  be 

punished  summarily,  9  1211. 


extent  of,  9  1221. 

under  arrest  for  contempt,  9  1221. 
'conclusive/less   of  Judgment,   9 1222. 
damages,  when   party  fails  to  appear  at 

hearing,   9  1220. 
default  in  appearance  after  ball,  9  1220. 
disobedience    to    order    for   inspection    of 

writings,  9  1000. 
executor  committed   for,   to   be   removed, 

9 1721. 
failure    to    obey    the    subpoena   of    officer 

taking  deposition,  9  1986. 
fine  for,  9  1218. 
generally,  99  1209-1222. 
hab.    fac.    poss.,    retaking    possession    of 

land     after     execution     of, 

9  1210. 

hearing  on 

as  to,  generally,  9  1217. 
proceedings  where  party  fails  to  ap- 
pear, 9  1220. 
if  the  omission  to  perform  an  act,  person 

may    be    imprisoned    until 
performance,  9  1219. 
illness  sufficient  cause  for  non-appearance 

of  party  arrested,   9  1221. 
imprisonment  for,  9  1218. 

until  performance,    9  1219. 
in  failure  to  sign  affidavit.     See  tit.  Af- 
fidavit. 
in     Justices'     courts.       See     tit.    Justices* 

Court. 
Justice  may  punish  for  what,  9  906. 

proceedings  for 

when    committed    in    presence    of 

court,  9  907. 
when  not  committed  in  presence 
of  court,  9  908. 
punishment  for,   9  909. 

conviction  of  must  be  entered  in 
docket.  9  910. 
inferior  tribunal,  by.   9  1209. 
interpreter,  when  guilty  of,  9  1884. 

Judgment  in 

and  orders  in  such  cases  final,  9  1222. 


CONTEMPT  OF  COURT 

Judgment  in — (Continued). 

and     penalty     where     found     guilty,, 
9  1218. 

as  to,  9  1218. 

conclusiveness  of,  9  1222. 
Juror,  failure  to  attend,  99  288,  1209. 
magistrate,   by,   9  1209. 
mandamus,  disobedience  to,  9  1097. 
nonresident,   service   must   be   upon   per- 
sonally, 9  1016. 

notice  to  snow  cause 

as  to.  91212. 

nonresident  to  be  served  personally, 

9  1016. 
obedience,    compelling,    generally,    99 128, 

177. 

officer 

and  others  controlling,  9S  128,  177. 
by,   9  1209. 

must  return   warrant  and   undertak- 
ing, if  any.  9  1216. 
omissions  amounting  to  a,  9  1209. 


disobedience  of,  9  1209. 

preserving,  etc.,  59  128,  177. 
party,   by,    9 1209. 
penalty  for,  9  1218. 


of  Judicial  officer  to  punish  for,  9  178. 
of  superior  Judge  to  punish  for,  9  178. 
practising  law  without  license,  |  281. 

presence  of  court 
In,  9  1211. 
not  in,  9  1212. 

probate  court 

disobedience,   9  1460. 
embezzlement,   9  1461. 
proceedings  where  party  fails  to  appear, 

9  1220. 
provisions  as  to  substituted  service  do  not 

apply  in,  9  1015. 
punishment,  as  to,  99  1218,  1219. 
real  estate,  ouster  after  execution,  9  1210. 

re-entry  on  property 

after   eviction   is,   9  1210. 
effect  of,  9  1210. 

proceedings     on     conviction     of, 
9  1210. 
eviction  constitutes,  when,  9  1210. 
repeating   application    for    refused   order, 

is,   9182. 


return  of  warrant  of  ai 

as  to,  9  1216. 
undertaking  on,  9  1216. 
second  application  for  order  is  a,  9  188. 
service  of  process,  as  to,  9  1016. 
sheriff  must  arrest  and  detain  until  dis- 
charge,   9  1214. 
subpoena,  disobedience  of,  9  1991. 
subsequent  application  for  orders  refused 

by  another  Judge,  9  183. 
supplementary      proceedings,      disobeying 

orders  in,  9  721. 

warrant  of  attachment 
as   to.   9  1212. 

may  issue,  or  <a  notice  to  show  cause, 
9  1212. 
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CONTEMPT  OF  COURT — (Continued). 
want  acta  or  omliilont  are 

abuse  of  process,   fi  1209. 

any  unlawful  interference  with  proc- 
ess or  proceedings  of  court, 
fi  1209. 

assuming;  to  be  an  officer,  fi  1209. 

breach  of  the  peace,  8  1209. 

boisterous  conduct,  interrupting  judi- 
cial proceedings,  9  1209. 

contemptuous  behavior  towards  judge, 
fi  1209. 

deceit  or  abuse  of  process,   1 1209. 

disobedience 

by  an  inferior  tribunal,  fi  1209. 
in  lawful  judgment,   fi  1209. 
of  subpoena,  fi  1209. 
of  summons  as  juror,   fi  1209. 
disorderly    behavior    towards    judge, 

fi  1209. 
insolent     behavior      towards      judge, 

fi  1209. 
misbehavior  in  office,   8  1209. 
resouing     any     person     or     property, 

8  1209. 
unlawfully    detaining    a    witness    or 

party,  fi  1209. 
violent    disturbance    interrupting   ju- 
dicial proceedings,  fi  1209. 


wltn< 

by,  generally,  fi  1209. 
disobedience     by,     fifi  128,     177,     1988- 
1997. 
writings,    disobedience    to    order    for    in- 
spection of,  fi  1000. 
CONTEST.      See    tit.    Letter*   Testassentary 
and  of  Administration. 
of    elections.      See    tit.    Contesting?    Elec- 
tions. 
of  petition  for  letters,  etc.     See  tit.  Peti- 
tion and  Contest  for  Letters 
of  Administration. 
of   probate   of  will.     See   tits.   Contesting 

Will    after    Probate*    Wills. 

CONTESTING  ELECTIONS 

adjournment  of  court,  fi  1121. 
annulment  of  probate,   fifi  18S0,   1881. 

appeal 

as  to,  generally,  fi  57. 

either  party  aggrieved,  may,  fi  1126. 

citation 

to   parties   Interested,   fi  1828. 
to  respondent 

clerk  to  issue,  fi  1119. 
service  of,   fi  1119. 

clerk  to  issue  citation  to  the  respondent, 

fi  1119. 

continuance   of,    8 1121. 

costs  on,  who  to  pay,  8  1882. 

court  may  declare  who  was  elected,  fi  1128. 

ground  of  contest,  as  to,  9  1111. 

hearing,   fi  1329. 

on  appeal,  preference  to  be  given   It, 
fi  57. 

Illegal    votes,    when    not    to    vitiate    elec- 
tion,  fi 1114. 

Irregular  and  improper  conduct  of  judges 

annuls       elections,       when, 
8  1112. 

issuas,  how  tried.  6  1829. 


CONTESTING  ELECTIONS— (Continued), 
judgment  of  court,  fi  1122. 
jury  trial,  fi  1880. 

limitations,  effect  of  disabilities,  fi  1S3S. 
may  be  made  within  year,  fi  1827. 
petition,  fi  1827. 
power  of  court  on,  fi  1121. 
preference  to  be  given  on  hearing,  fi  ST. 
probate  annulled,  when,  fi  1880. 
proceedings  on,  fi  1116. 
proof  of  service  of  citation,  fi  1829. 
rules  to  govern  court  in  trial,  fi  1122. 
special  session  for  trial  of,   fi  Ills. 

statement  of 

based  on  illegal  voting,  list  of  Illegal 
votes  to  be  delivered  to  re- 
spondent, fi  1118. 
statement  of 

cause    of    contest    in    illegal    voting, 
fi  1118. 
as  to,  fi  1117. 

want  of  form  not  to  vitiate,  fi  1117. 
when  based  on  reception  of  ille- 
gal votes,  fi  1116. 
for,  affidavit,  fi  1115. 

form  of,  not  to  vitiate,  fi  1117. 
of  causes,  what  to  contain,  fi  1115. 
to  be  verified,  fi  1115. 
superior  judge  holding  special  session  for 

trial  of,   fi  1118. 
tie  vote 

proceedings  on,  fifi  1124,  1124[a]. 
what  to  govern,  fifi  1124.  1124 [a], 
who  may  contest,  fifi  1124,  1124 [a], 
who    to    be    declared    elected,    fifi  1124. 
1124[a]. 
time    to    contest,    extension    in    case    of 

disability,  fi  1328. 
file,  fi  1115. 
trial  by   court,   fi  1380. 
what  to  contain,  fi  672. 
when    election    void    and    office    vacant, 

8  1127. 
who   may  contest,   fi  1111. 
witnesses,    attendance    of,    how    enforced. 

fi  1120. 

CONTESTING  WILL  AFTER  PROBATE. 
See  tit.  Wills. 

citation  to  be  issued  to  parties  interested, 

fi  1328. 

costs  and  expenses,  by  whom  paid,  fi  1382. 

expenses  and  costs,  by  whom  paid,  fi  1332. 

hearing  had  on  proof  of  service,  fi  1329. 

may  be  contested  within  one  year,  fi  1327. 

on  revocation  of  probate,  powers  of  exec- 
utors, etc.,  cease  but  not 
liable  for  acts  In  good 
faith,    91331. 

parties  Interested  to  be  cited,   fi  1328. 

petition    to    revoke    probate    of    will 

judgment,   what,   fi  1330. 
tried  by  Jury  or  court,  81330. 
probate 

conclusive,   when,   fi  1883. 
one  year  after  removal  of  disability 
of  Infants  and  others,  fi  1333. 

CONTINIANCE  OF  TRIAL,  ETC.  See  tit 
Trial. 

absence  of 

attorney,    fi  595. 
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CONTINUANCE  OF  TRIAL,  KTC. 

absence  of — (Continued). 

evidence,  showing  required,  {  595. 
judge,  proceedings  on,  8  139. 
party,  5  595. 

witness 

admission  as  to  testimony,  I  595. 
affidavit,  what  to  state,  fi  595. 
affidavit  for,  as  to  contents  of,  fi  595. 
attorney,  party,  or  witness  attending  on 

legislature,    fi  595. 
commission  to  take  deposition,  non-return 

of,  8  2027. 
contempt   proceedings,   in,   8  1217. 
costs,  imposing,  as  condition  of,  8  1029. 

deposition 

non-return     of,     showing     necessary, 

8  2027. 
of  witnesses,  8  596. 
election  contest,  continuance  in,  8  1121. 
forcible    entry    and   detainer,   on    amend- 
ment in,  8  1173. 
hearing   of  settlement   of  account,   post- 
ponement of,  8  1636. 

Jury 

continuance  of  cause  when  a  required, 

8  214. 
demand  of,  continuance  of  cause,  8  214. 
justices'  courts,  in,   8  674. 

continuance     where     amendment 
granted,    659. 
legislature,  attendance  of  attorney,  party, 

or  witness  on,  8  595. 
mandamus,   in,   8  1090. 

order  refusing  deemed  excepted  to,  8  647. 
partition,  continuance  in,  for  determining 

respective  claims,  8  774. 

CONTRACT.     See   tits.   Agreement  Reduced 
to  writing!  Oral  Contract. 

"agreement"    includes    deeds    and    wills, 

8  1656. 
arrest,    when    ground    for,    8  479. 
attachment,   when   ground   for,    8  537. 
by  incompetent  person,  duty  of  guardian 

as  to,  8 1810. 
conditions  precedent,  pleading,  8  457. 

consideration 

presumed  in  written,  8  1963. 
recital  of,  effect  of,  8  1962. 

eonatmctlon 

circumstances  considered,  8  I860. 

construes! 

as  understood  by  parties,  8  1865. 
In  favor  of  natural  right,  8  1866. 
in  whose  favor,  8  1864. 
*    court    confined    to    terms    in    substance, 
6  1868. 


court  confined  to  terms  In  substance 

duty  of  judge,  8  1858. 

effect  to  be  given  to  all  parts,  8  1858. 

evidence  that  words  used  in  peculiar 

sense,   8  1861. 
lex  loci  governs,  8  1858. 
of,  in  general.  8  1868. 
of   language,    relates   to   place   where 

used,  8  1857. 
of,  question  of  is  for  court,  8  2101. 


CONTRACT 

court  confined  to  terms  In  substai 

(Continued), 
of  two  constructions,  which  preferred, 

6 1864. 
particular  provision  prevails  over  gen- 
eral,  6  1859. 
questions  of  for  court,  8  2102. 
terms    construed    in    general    accept- 
ance, 88  1861,  1865. 
written  words  control  printed,  8  1862. 

decedent 

completion  of,  8  1789a. 

purchase  by,  88  1565-1567. 

sale,  enforcing  contract  for,  6  1597. 

to  convey  land,  86  1597-1607. 

to  purchase  land,  88  1666-1568. 
execution  of,  defined,  8  1933. 
for  sale  of  real  estate  by  decedent*  com- 
pletion of,   8  1789a. 

In  writing 

limitation  of  action  upon,  8  887. 

not  in,  8  889. 
joinder  of  actions  on,  8  427. 
joint.    See  tit.  Joint  Contracts* 
lex  loci  governs  construction*  of,  8  1857. 

limitation  of  notion  on 
unwritten,   8  339. 
written.  8  837. 

executed  out  of  state,  8  889. 

obligation 

arises  from  contract  or  operation  of 
law,  8  26. 

definition    of,    8  26. 
offer  of  performance,  effect  of,  8  2074. 
party  attending  legislature,  8  685. 

presumption 

in   favor   of  consideration,   8 1968. 
that  writing  is  truly  dated,  8  1963. 
real  estate,  for  sale  of,  by  decedent,  com- 
pleting,   6  1789a. 
recitals   in,   conclusiveness  of,   6  1962. 
reduced    to    writing    deemed    to    be    the 

whole,  8  1856. 
reformation  of.     See   tit.  Reformation  of 

Contract* 

sealed 

distinction  between,  and  unsealed  In- 
struments, abolished,  8  1932. 
may  be  discharged  or  changed  by  un- 
sealed,  8  1932. 

set  out  in  answer,  when  deemed  admit- 
ted. 8  448. 

several  actions  on,  costs  and  disburse- 
ments in  case  of,  8  1023. 

specific  kind  of  money,  payable  in,  8  667. 

successive  actions  on,  8  1047. 

witness  attending  legislature,  8  595. 

writing  deemed  to  contain  whole  agree- 
ment, 8  1856. 

written,   merger  of   oral   negotiations  in, 

8  1856. 

CONTRACTOR 

bond  of.  8  1203. 

to   be   filed,   8  1203. 
liens  of.     See  tit.  Mechanics*  Lien. 
on    public    work,    payment    of    claim    of, 

C  710a. 
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CONTRADICTORY  STATEMENTS.  See  tit. 
EtMcbcc. 

CONTRIBUTION.    See  tit.  Sureties. 

co-sureties'  right  to,  accrues  when,  8  1050. 

debtors,  among,  8  709. 

joint  debtor   paying   execution,   right   to, 

9  709. 
legatees  and  devisees,  among,  5  1564. 
probate,  payments  of  debts,  for,  1 1564. 
sureties,  rights  to,  8  1050. 

CONTROVERSY 

how   submitted   without  action.     See   tit. 

Submitting  Controversy 

Wltkont  Action. 

as  to,  generally,  88  1188-1140. 

CONVERSATIONS 

all  admissible  where  part  admitted,  8  1854. 

CONVERSION 

action  for,  by  executor,   8  1583. 

by  decedent,  action  for,  against  executor, 

8  1584. 
executor  or  administrator  may  maintain 

actions  for,  8  1583. 

CONVICTION  OF  CRIME.  See  tits.  Attorney 
at  Law)  Disbarment  Proceedings) 
Witness. 

attorney,   of,   effect  on   license,   8  288. 

CONVEYANCE.     See  tit.  Deeds. 

acknowledgment,   judges   who   may   take, 

8  189. 
mortgage,  when  deemed  a,  8  744. 

petition   for 

by  executor  or  administrator,  8  1598. 
notice  of,  8  1598. 
sheriff's  deed,   8  70S. 

CONVEYANCE  IN  FRAUD  OF  CREDITORS. 
See    tit.    Fraudulent    Conveyance. 

CO-OBLIGORS.  See  tit.  Statute  of  Limita- 
tion*. 

CO-PARTNERSHIP.     See  tit  Partnership. 

any  number  may  sue   or  defend  for  all, 

88  881,  884. 
parties  in  suits  concerning,  88  881,  384. 
partition.     See  tit.  Partition. 

COPY 

amendments,  copies  to  be  served,  8  432. 
certified,     custodian     of     public     writing 

bound  to  give,  8  1898. 
demanding  of  writing,  8  1000. 

lost 

paper,  of,  when  may  be  used,  8  1046. 
pleading  or  paper,  supplied  by  copy, 

8 1045. 
public    record,    right   to    make   copies 
of,  8  1892. 
record,  copy  of,  requires  seal,   8  158. 
secondary  evidence,  is,  8  1830. 

writing 

demanding  copy  of,  8  1000. 

evidence  when  original  accounted  for, 

etc.,    8  1865. 
pleadings,   effect  of   setting  forth  In, 

88  447-449. 

CORONER 

limitation  of  action  against,  8  389, 
powers  and  duties  of,   prescribed  by  Po- 
litical    and     Penal     Codes, 
8  262. 


CORPORATE  STOCK.    See  tit  Co 

CORPORATION.      See   tit.   Boara  i 
tors. 

as  executors.     See  tit.  Letters  T 

of 


on  court  bonds 
county    clerk     to     issue    certificates. 

8  1057a. 
fees  for  certificates,  8  1057a. 
justification  by,  procedure  on,  8  1057a. 
attachment  of  stock,   88  641,  542. 
certificate    of   stock   of.     See   tit   Certnf- 

eates  of  Stock. 

change  of  name 

certificate  of  secretary  of  state,  8  1278. 

procedure  on,  8  1276. 
deed  of.     See  tit  Corporate  Dee*. 

dissolution 

appeal,   8  1283. 

application   for 

filing.   81230. 
hearing,  8  1232. 

how  signed  and  verified,  8  1229. 
to  be  written,  8  1228. 
to  contain  what,  8  1228. 
how  accomplished,  8  1227. 
judgment-roll,  in,  8  1233. 
objection  to,  8  1281. 
publication     or     posting     of     notice, 

8  1230. 
savings     and     loan     association,     of, 

8  1234. 
voluntary,  8  1227. 

appeal  from  order,  8  1233. 
application  for,   88  1228,  1229. 
judgment-roll,    8  1233. 
order  for,   8  1230. 
notice  of,  8  1230. 
where  applicant  is  savings  and  loan 
loan  association,  8  1234. 
dissolved,  how,  8  1227. 
examination    of    witness,    entitled    to    be 

present  at,  8  2048. 
execution,  stock,  etc.,  subject  to,  8  688. 
executor,  guardian,  etc.,  as,  8  1348. 

foreign 

publication      of      summons      against, 

88  412,  413. 
security  for  costs,  8  1036. 
service  of  summons  on,  8  411. 
injunction  to  suspend  business  of,  how  and 

by  whom  granted,  8  531. 
juror,  officer  as,   8  602. 
justification   of   as   surety.     See   tit   Jns- 

tification. 

limitation  of  actions 

against    directors    and    stockholders, 

8  359. 
to  recover  stock  sold   for  delinquent 

assessment,  8  341. 
may    become    sureties    on    undertaking, 

8  1056. 
notice  for  order,  on  voluntary  dissolution, 

8  1230. 
"person"  includes,  8  17. 
quo  warranto,  8  803. 

receiver  for 

on  dissolution  of,  88  564,  565. 
when  appointed,  88  564.  566. 
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CORPORATION — (Continued), 
savings  and-  loan  association,  dissolution 

of,  81234. 

■tack  of 

and  interests  in,  subject  to  execution, 

5  688. 
attachment  of,  8fi  641,  542. 


unoii  against 
publication  of,  89  412,  413. 
service  on,  9  411. 
surety  or  guarantor,  as,  95  1058,  1057. 
usurpation  of  franchise  by,  action  against, 

9  803. 
verification  of  pleading  by  officer  of,  |  446. 
voluntary  dissolution  of.     See  tit.  Volun- 
tary  Dissolution  of  Corpo- 
rations. 

CORRECTION 

pleadings,  of,  99  432,  472,  47S. 
verdict,  informal,  by  jury,  5  619. 

CORROBORATIVE     EVIDENCE.       Sea     tit. 
Evidence* 

defined,  9  1839. 

COST  BILL.    See  tit.  Coots. 
as  to,  generally,  9  1033. 
filing  and  serving,  9  1083. 
motion  to  tax,  9  1033. 

notice  of,  time  to  file,  9  1088. 

COSTS.    See  tit.  Cost  Bill. 
administrators,    etc.      See    tit.    Executors 

and  Administrators. 
as  to,  99  1031,  1503,  1507,  1509,  1616. 
affidavit  of,  9  1033. 

agreed  case,  costs  prior  to  trial  not  al- 
lowed, 9  1139. 

amendment 

for  variance,  costs  on,  99  469,  470. 

imposition  of  terms  on  allowance  of, 
9  473. 

in  complaint  in  forcible  entry,  not  im- 
posed, 5  1173. 

of  pleading  of  course,  without,  9  472. 

answer 

after  time,  imposition  of  terms,  9  473. 
imposing  costs,  on  allowance  of,  9  472. 

appeal 

cases  brought  up  otherwise  than  by, 

9  1082. 
of,  discretionary,  when,  1 1027. 
on,  execution  therefor,  9  1034. 
on,  how  olaimed  and  recovered,  5  1084. 
on,  memorandum  of  filing  and  service, 

9  1034. 
to  superior  court,  on,  5  980. 
apportionment  of,   5  1025. 
attachment,  in,  on  refusal  to  give  mem- 
orandum, 9  646. 
attorney's  fees 

in  action  on  bond  in  condemnation 
proceedings,  9  1251. 

In  foreclosure 

of  mechanics'  lien,   9  1195. 

of  mortgage,  9  726. 
in  injunction  suits,  5  632. 
in  partition,  55  796,  798. 
left  to  agreement,  5  1021. 
on  suit  by  executor  on  claim  against 
estate,  5  1510. 


COSTS —  ( Continued  ) . 

bill  of.     See  tit  Coat  Bill. 
by  whom  paid  in  certain  cases,  1 1720. 
compensation  of  attorneys,  as,  9  1021. 
compromise,  costs  when  offer  of  rejected, 

98  895,  997. 

confession  of  judgment 

costs   on,   9  1134. 

in  justices'  court,  on  9  1135. 
continuance,    on,   5 1029. 
county,  costs  awarded  against,  how  paid, 

9  1089. 

decedent's  estate 

action  by  creditor  for  more  than  exec- 
utor, etc.,  or  probate  judge 
-      will  allow,   9  1503. 
by  whom  to  be  paid,  5  1720. 

costs 

of  final   distribution,  9  1664. 

of    partial    distribution,     99 1661, 

1663. 
on     suit     by     executor     against, 
9  1510. 
execution  for,  5  1720. 
proceedings     of    partial    distribution 
paid  by  applicant,  9  1663. 
default  judgment  includes,  9  585. 


defendant 

entitled  to,  of  course,  when,  9  1024. 
separate  defenses,  on,  9  1026. 
defendant's    costs    must    be    allowed    of 

course,  when,   9  1024. 
deposition  taken  out  of  state  on  oral  in- 
terrogatories,      fees       and 
mileage  of  party,  9  2025%. 
disclaimer  by  defendant,  9  739. 
discretion    of  court,   allowance  In,   when, 

9  1025. 
discretionary,  991026,  1027. 
election    contest,    of,    9  H25. 
eminent  domain,  in,  9  1255. 
escheat  proceedings,  in,   9  1271. 
estates    of   decedents,    5 1034. 
execution-purchaser   refusing    to    comply 

with  bid,  liability  for,  5  695. 
executors,  etc.    See  tit.  Executor*  and  Ad- 
ministrators. 
actions  by  and  against,   5  1031. 
as   to,   generally,    59 1031,    1503,    1508, 

1509,  1616. 
liability  of,  for,   51509. 
failure  to  file  affidavit  to  bill   of,  effect, 

9 1088. 
discretion  on  motion  to  re- tax,  9  1088. 

fees  of 

referee,  amount  of,  9  1028. 
what  officers  included  In,  9  1021. 

forcible  entry  and  detainer,  in,  9  1174. 

foreclosure  suit,  In,  9  726. 

frivolous  appeal,  on,   99  957,   980. 

garnishee,  refusing  to  give  memorandum 

of  credits,  subject  to,  9  646. 

generally.  99  1021-1039. 

guardian,    on     application     for    sale    by* 

9  1786. 

homestead,  costs  of  setting  apart  charge- 
able to  estate.  9  1485. 

if  security   be   not  given,   action   may   bo 

dismissed,   when,    9 1037. 
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COSTS — (Continued). 

im  action 

by  or  against  an  administrator,  9  1031. 
to  enforce  lien  for  wages,  9  1207. 
to  restrain  issuance  of  bonds  of  city, 
etc.,  payment  of,  9  526b. 
In  contest  of  will  after  probate.    See  tit. 

Contest  of  Will  After  Pro- 
bate. 
in  deposition.     See  tit.  Deposition. 
in  eminent  domain.    See  tit.    IBsalnent  do- 


In     justices'     court.       See     tit.     Justices' 

Court. 

security  for  may  be  required,  when, 

9  923. 
who  entitled  to,  9  914. 
in  mandamus,  applicant  entitled  to,  when, 

9  1095. 
in  partition.     See  tit.  Partition. 
in  review  other  than  by  appeal,  9  1081. 
in   several    actions    brought   on   a   single 

cause  of  action,  9  1021. 
interest  in  must  be  Included  by  clerk  In 

judgment,  9  1015. 
judgment 

by  default,   9  585. 
costs  to  be  included  in,  9  1035. 
relief  from,  imposition  of  terms,  9  473. 
justices'  court 

as   to,   generally,   99  896,   924. 
fees  in.     See  tit.  Justice*'  court. 

as  to  generally,  99  91,  896,  924. 
in,  included  in  judgment,  9  896. 
in,  on  amendment  of  pleadings,  9  859. 
in,  prevailing  party  entitled  to,  9  924. 
in,  where  offer  of  compromise,  9  895. 
liability  for 

of  administrator,  9  1509. 
of  executor,   etc.,   9  1509. 
mandamus,  on,  9  1095. 
may  be  imposed  as  condition  of  continu- 
ance, 9  1029. 
mechanics'     lien,     in     action     Involving, 

99  1193,  1195. 
memorandum  of,  filing,.  9  1038. 

after  remittitur,  9  1034. 
new   trial,   defendant   in   eminent  domain 

to    pay    where   he   recovers 
less,  9  1254. 
nonsuit,   on,    9  581. 
of  course  to 

defendant,  in  what  cases,  9  1024. 
plaintiff,  in  what  cases,  9  1022. 
of  parties,  9  1021. 
on  appeal 

discretionary  with  court,  when,  9  1027. 
how  claimed  and  recovered,  9  1034. 
on  judgment  in  submission  of  controversy 

without  action,   9  1139. 
on  non-attendance  of  party  giving  notice 

to  take  depositions,  9  2025%. 
on  partial  distribution.     See  tit.  Distribu- 
tion, partial. 
as  to,  9  1661. 
partial  distribution,  on,  9  1661. 
partition 

abstract  of  title,  9  799. 

as  to,   generally,   99  768.   769,  771,  796, 

799. 
former  suit,  of,  99  768,  796-800. 


COSTS 

partition — (Continued). 

lien  for,  9  796. 

of,    a    lien    on    shares   of 
9  796. 

referees,  of,  9  768. 
plaintiff    entitled    to,    of    course,    whan, 

9  1022. 
poor  litigants,  waiver  of  fees,  |  9L 
postponement 

of  trial,  on,  9  1029. 

when  condition  of,  9  1029. 
prevailing  party,  when  entitled  to,  9  1022. 

probate 

court,  In,  by  whom  to  be  paid,  9  1720. 
matters,  in,  9  1382. 
of  will,  costs  of  contest  after,  9  1332. 
quiet  title,  in  action  to,  9  739. 
quo  warranto,  In,  9  809. 
referees.     See  tit.  Referee* 
as   to,   91028. 
partition,  9  768. 
probate  cases,  9  1508. 
refusal  to  accept  part  of  claim,  costs  not 

recoverable,  when,  9  1503. 
remittitur,   after,   9  1034. 
review,  other  than  by  appeal,  on,  9  1032. 
security  for 

dismissal  for  not  giving,  9  1037. 
generally,  9  1036. 
in  justices'  courts,  9  923. 
libel  and  slander,  9  460. 
not  given,  action  dismissed,  9  1037. 
required    of    nonresident    or    foreign 
corporation  in  special  pro- 
ceedings,  9  1036. 
where    plaintiff    nonresident    or    for- 
eign corporation,   9  1036. 
separate  defenses,  costs  in  case  of,  9  1026. 
several 

actions  brought  on  single  cause,  carry 

costs  in  but  one,  9  1023. 
defendants     not    united     in    interest, 
costs,  9  1026. 
severance  of,  when  several  defendants  are 

not      united      in      interest 
9  1026. 
sham  answer,  costs  on  striking  out,  9  453. 
shorthand  reporter,  fees  of,  9  271. 
slander,  security  for,  etc.,  9  460. 
state,  awarded  against,  how  paid,   9  1018. 
tender,  how  affects,  9  1080. 
three  hundred  dollars,  when  recovery  less 

than,  not  allowed,  9  1025. 
transfer  of  action  to  another  court,  for, 

9  399. 
trustees,     In     actions     by     and     against, 

9  1031. 
undertaking; 

additional,     when     plaintiff     nonresi- 
dent, 9  1036. 
when  plaintiff  nonresident  or  foreign 
corporation,    9  1036. 
usurpation    of    office,    in    proceedings    for, 

9  809. 
verification  of  memorandum  of,  9  1033. 
wages,  on  contesting  claim  for,  9  1207. 
what  included  under,  9  1021. 
when     allowed,     of    course,     to     plaintiff 

9  1022. 
when  county  a  party,  9  1039. 
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COSTS — (Continued), 
when  In  discretion  of  court,  S  1026. 

when  plaintiff 

can  not  recover  In  action  to  try  title, 

1739. 
Is  nonresident  or  foreign  corporation, 
defendant   may  require  se- 
curity for,  fi  1036. 

whan   several  defendants  are   not  united 

in    interest,    costs    may    be 
severed,   8  1026. 

when   state   a   party,    8 1037. 

when     tender    is    made     before     suit    is 

brought,  §  1030. 

COTENANTS.     See  tits.   Parties^  Partition. 

any  number  may  sue   or  defend  for  all, 

8$  881,  884. 
parties  in  suits  concerning;,  88  381,  884. 
claimants    under    common    source    of 
title  may  unite,  8  381. 
partition.     Bee  tit.  Partition. 

and   distribution   of   estates   of   dece- 
dents,   88  1675,    1676. 
as  to,  generally,  81  752-801. 
may  sue  for,  8  762. 
waste.     See  tit.  Waste. 
liability  for,  8  732. 

COUNSEL.     See  tit.  Attorney  at  Law. 

COUNSELOR  AT  LAW.    See  tit.  Attorney  at 

Law* 

generally,  88  276-299. 

COUNT.     See  tits.  Complaint |  Pleadings. 

COUNTER-CLAIM  AND  SET-OFF.    See  tits. 
Crosa-Com  plaint)    Set-off. 


may  contain  several,  8  441. 

to  contain,  8  437. 
assignment  does  not  bar,  8  440. 
basis  for,  what  is,  8  438. 
controverted,     allegations     are     deemed, 

when,   8  462. 
cross-complaint,  8  442. 
cross- demand,  deemed  compensated,  when, 

8  440. 
death  does  not  bar,  8  440. 
deemed  denied,  allegations  in,  are,  8  462. 
demurrer  to,  88  443,  444. 
dismissal  on,  8  581. 
effect  of  omitting  to  set  up,  8  439. 

failure  to 

assert    cross-claim,     not    waiver    of, 

8  439. 
set  up  In  Justices'  court,  effect,  8  856. 
generally,  89  488-441. 

Judgment 

for  excess,  8  666. 

when  counter-claim  exceeds  plaintiff's 

demand,  8  666. 
where    affirmative    relief    demanded, 
8  666. 
justices'  court,  in.    See  tit.  Justices'  Court. 

as  to,  generally,  88  865,  856,  886. 
Jury  must  find  amount  of  recovery,  when, 

8  626. 
may  be  set  up,  when,  8  438. 
mechanics'  lien,  in  action  on,  6  U84. 
misjoinder,  demurrer  for,  8  444. 
must   arise   out    of   what    transaction   or 

obligation,  8  438. 


COUNTER-CLAIM  AND  SET-OFF— (Cont'd), 
not  barred  by  death  or  assignment,  8  440. 
omission  to  set  up,  effect  of,  8  439. 

In   Justices'   courts,    8  856. 
separately  stated,  each  must  be,  8  441. 
several  may  be  set  up,  8  441. 
specially  pleaded,  must  be,  8  488. 
transaction  which  must  arise  out  of,  8  438. 
verdict  In  action  where  set  up,  requisites 

of,  8  626. 
when  may  be  set  up,  9  438. 

COUNTY 

actions)  affecting 

transfer  of,  to  another  county,  9  894. 
where  brought,  8  394. 

bond,  need  not  give,  8  1058. 

boundaries    of.      See    tit.    County    Bound- 
aries. 

change  in  boundary,  succession  of  Justices, 

8107. 

complaint,  must  specify  where  filed,  8  426. 

costs  against,  8  1039. 

includes  city  and  county,  1 17. 

injunction  by,  undertaking   not  required, 

8  529. 

limitation   of  actions   on   claims   rejected 

by  supervisors,  9  842. 

new,  Justice  has  authority  of  predecessor, 

8  916. 

officers  of,  exempt  from  Jury  duty,  8  200. 

place  of  trial  of  actions  against,  8  394. 

restraining   Illegal    expenditures,   etc.,   of 

funds,   etc.,   may   be   main- 
tained against  whom,  8  526a. 

security    for    costs,    not    required    from, 

8  1058. 

service  of  summons,  on,  8  411. 
summons    must    state    where    complaint 

filed,  9  407. 

venue*  action  brongat  In  wrong  county 

change  of,   8  396. 
trial  of,  8  396. 
verification  by,   8  446. 

COUNTY  CLERK.     See  tit.  Clerk. 

certified  list  of  Jurors  to  be  placed  with, 

9  208. 
disqualification   to  practice  law,   8 171. 
duty  of,  as  to  list  of  Jurors,  8  209. 

fee  of,  for  Issuing  certificate  corporation 

acting  as  surety  on  bonds, 

8  1067a. 

Investment  of  proceeds  in  partition  sale 

In  name  of,  9  789. 
not  to  practice  law,   8  171. 
when  public  administrator  to  settle  with, 

9  1739. 

COUNTY    COURTS 

transfer   of    books,    records,    and    actions 

to  superior  court,   8  79. 

COUNTY    TREASURER 

deposit 

in  court,  must  be   paid   to,   8  578. 
of  estate  with,  when,   8  1703  H. 
payment   out    on    petition    and   order, 
8  1703%. 
COUNTY   WARRANTS.      See   tit.   Warrants. 

COURSE    OF   PROCEEDINGS 

practice,   where  none   specifically   pointed 

out   by   code.   8  187. 


a»46 


INDEX. 


COURT.    See  tit.  Courts  of  Juatlee. 
funds  paid  Into,  hy  order 

as  to,  generally.  8  188» 
withdrawal  of,  §  188. 

COURT  COMMISSIONER 

appointment   and   qualifications,   I  258. 

compensation  of,  88  259,  729. 

death  of,  elisor  to  execute  deed,  8  72*. 

fees   of,    88  259,   729. 

findings,*  etc..  of,   88  259.  643.  644. 

exceptions  to,  time  for,  8  259. 

review  of,  6  645. 
foreclosure,   8  726. 
may   not  grant  injunction,   8  259. 
not  to   have   partner  practice   law,   8  172. 
number  of,  8  258. 
oath  of,  on  foreclosure,  6  729. 

of 

as   to,   generally,    8  259. 

limitation   on,    8  259. 

to    authenticate    acts    with    his    seal, 
8  259. 

to  hear  and  determine  ex  parte  mo- 
tions,   8  259. 

to  charge  and  collect  fees,  8  259. 

to  provide  an   official  seal,   8  259. 

to  take  and  approve  bond  and  under- 
takings, 8  269. 

to    take    proof    and    report    conclu- 
sions, 8  259. 
qualifications  of,  8  258. 
reference  to.     See  tit.  Reference. 

as   to,  generally,   88  688-641. 
report    to    be    made    within    twenty 
days,  8  648. 

report  of 

as   to,    88  259,    643,   644. 
of   conclusions,    8  269. 

exceptions  to,  8  259. 
of  findings  of  fact  and  conclusions  of 

law,       separately       stated, 

8  648. 
of  sale,  8  729. 
review  of,  88  259,  645. 

•ale  by 

report  of.  8  729. 

under   foreclosure,    8  729. 

seal  of,   8  259. 

undertaking   of,   on   foreclosure.   8  729. 

COURT  REPORTER.     See  tits.  Official  Re- 
porter)   Stenographic  Reporter. 

to   transcribe   report   of   trial,   on  appeal, 

6  953a. 
COURT  OP  IMPEACHMENT 
as    to,    8  36. 

court  for  trial  of,  88  86,  39. 
court  of  record,   8  34. 

Impeachment   to   be   presented  by  assem- 
bly. 8  37. 
Jurisdiction  of,  8  37. 
members  of,  8  36. 
officers  of,   8  38. 

procedure    provided   by   Penal   Code.    8  39. 
senate,  quorum  of,  what  constitutes,  8  36. 
senators,  by,  upon  oath,  8  36. 
COURT    OF    JUSTICE.      See    tits.    Court    of 
Impeachment)    Justices'    Court)    Po- 
lice    Court)     Superior     Court)     Su- 
preme  Court. 
abbreviations,   use   of,    8  186. 


COURT  OF  JUSTICE — (Continued). 

absence    of    judge,    proceedings    In    caso 

of.  8  139. 
adjournment    of.      See    tit.    Adjournment. 

for  absence  of  judge,  8  139. 

for  holidays,  6  135. 

In   election   contest,   8  1121. 

while  jury  out,  8  617. 
breach  of  promise,  sittings  private,  f  125. 
calendar.     See  tit.  Calendar. 

as  to,  generally,  8  598. 
challenges  for  cause,  to  try,  9  60S. 
chambers.      See   tit.   Chambers. 

powers  at,  88  165,  176. 
chance  of  place  of  holding 

as  to,  generally,  88  142-144. 

parties  must  appear,  8  143. 

when  judge  may  order,  8  141. 
classification   of,    8  33. 
clerk's    duties,    8  262. 
constitutional  powers  of,  8  33. 
construe  documents,  must,  6  2102. 
contempt     See  tit.  Contempt  of  Court. 

as   to,   generally,    88  721,1209-1222. 
oosts   on   review,    other   than   by   appeal. 

8  1032. 
court  commissioner.     See  tit.  Court  Com- 


as to,  88  258,  259. 
crlm.  con.,  sittings  private,  8  125. 
day*  os  which 

may  be  held,   8  123. 
may  not  be  open,  8  134. 
decision  of 

facta   found   and   conclusions    of   law 
must   be  stated   separately. 
8  633. 
oh  question  of  fact  * 

filing,    8  632. 
must  be  written,  8  689. 
time  for  giving,  8  632. 
deposits  In.   88  572,  573,   2104. 
dismissal  of  cause  by,  on  own  motion  foi 

failure    to    serve    summons, 
8  581a. 
divorce,  sittings  private,   8 125. 
duties  and  powers  incident  to,  88  128-130. 
English,   proceedings  to  be  in,  8  166. 
enumeration   of,   8  33. 
figures,  use  of,   8  186. 

held 

changing   place,   where,   88  142,   148. 
days   on   which   may   or  may    not  be, 
88  133,   134. 
holidays.     See  tit.   Holidays. 

court      appointed      for,      stands      ad- 
journed,   8  135. 
courts    not    open,    except    for    what 

purposes,    8  134. 
holding     court     on     day     following, 
8  135. 
impeachments.       See    tit.    Courts    of    Im- 
peachment. 
as  to  courts  for  trial  of.  88  37,  39. 
Intendments     in     favor     of     proceedings, 

8  63. 
issues  triable  by.   88  591,  592. 

Judge 

absent,    adjourned.    8  139. 
may    hold    In    another    county,    88  71, 
160. 


HfDEX. 


8047 


COURT  OF  JUSTICE 
Judge — (Continued). 

qualifications  of,  fi  157. 
residence  of,   fi  158. 
substitute,   S  160. 
judicial    days,    8J133-135. 
judicial    remedies    defined    and   classified, 

SS  20,  21. 
Jurisdiction  of.     See  tit.  Jurisdiction. 
as  to,  generally,  fi  75. 
appellate,  fifi  75,  77. 
means  to  carry  into  effect,  9  187. 
original,    fi  76. 
Justices.     See   tit.  Justice*'  Court. 
justice  of  peace.     See  tit.  Justice  of  the 

Peace. 
law,  question  of,  to  be  decided  by,  fifi  591, 

2102. 
may    order    depositions,    where    adverse 

party  in  default,   fi  2023. 

ministerial  officers  of 

bailiff    and    secretaries    of    supreme 
court.        See      "secretaries* 
and  bailiffs,"   this    title, 
-duties    and    powers    of,    where    pre- 
scribed,   fi  262. 
election  of,  §  262. 
phonographic      reporter.        See      tit. 

Phonographic    Reporter. 
powers    and    duties    of,    where    pre- 
scribed,  fi  262. 
reporter.     See  tits.  Phonographic  Re- 
porter; Supreme  Court  Re- 
porter. 
secretaries    and    bailiffs    of    supreme 
court,   fi  265. 
appointment    of,    fi  265. 
duties   of,    fi  266. 
tenure  of  office  of,   fi  266. 
moneys  paid  into,  disposition   of,   fi  789. 
motions    refused    for    Informality,    second 

application,  fi  182. 
non-judicial  days.     See  tit.  Holidays. 
as   to,   generally,   fi  184. 
appointments    on,    fi  135.  . 
oaths.     See  tit.  Oaths  and  Affirmations. 

power  to  administer,  fi  128. 
of    general    jurisdiction,    the    several    of 

the  state,   fi  33. 
of  record,  fi  34. 

officers  of,  powers  and  duties  prescribed 

by      Political      and      Penal 
Codes,   fi  262. 
open  always,  fi  78. 


preserving,   8  128. 

refusal   of,   second   application,    fi  182. 
place    of    holding,    provisions    respecting, 

fifi  142-144. 
police    court,    provided    for    in    Political 

Code,  fi  121. 

powers  of 

and  duties  incident  to,   fifi  128-131. 
judicial  officers,  fifi  177,  178. 
supreme   court  on   appeal,   fi  63. 
to   amend  and  control   process,   fi  128. 

to  compel 

attendance   of  witnesses,   fi  128. 
obedience    to    judgments,    orders, 
process,    fi  128. 


COURT  OF  JUSTICE! 

powers  of — (Continued). 

to    control   ministerial   officers,    fi  128. 
to  enforce  order,   fi  128. 
to    which    an    action    is    transferred, 
fi  399. 
presumption    that   court   acts   within   ju- 
risdiction, fi  1968. 
pro  tempore  judges,  fi  72. 
probate.     See  tit  Probate  Court. 
proceedings    in    to    be    in    English    lan- 
guage,  fi  185. 

process   off 

power  to  amend  and  control,  fi  128. 

to  extend  throughout  state,  fi  78. 
publicity    of    proceedings,    fi  124. 
questions  of  law,  addressed  to,  fi  2102. 
record,  courts  of,  what  are,  fi  24. 

record  of 

as  to,  fi  34. 

intendments  in  favor  of,  fi  58. 
records     and     papers     transfer     to     new 

courts,  fifi  55,  79. 
reporter    of.      See    tit.    Phonographic   Re- 
porter. 
as   to,   generally,   fifi  268-274. 
residence  of  judge  of,  fi  158. 

rooms  for 

as  to,  generally,  fi  144. 

directing  sheriff  to   provide  suitable, 

9144. 
sheriff   to   provide   suitable,   expense, 
how   payable,   I  144. 
rules  of.     See  tit.  Rules  of  Court. 
as  to,  generally,  fifi  129-131. 
power  of  court  to  make,  fi  129. 
when  take  effect,  fi  130. 
seals  of.     See  tit.  Seals. 

as   to,   generally,   fifi  147-158. 
supervisors  to  provide,  fi  151. 

failure  to  provide,  order  on  sher- 
iff, fi  151. 
what  courts  shall  have,  fi  147. 
seduction,  sittings  private,  fi  125. 
sessions  of,   fi  73. 
sheriff's   duties,   fi  262. 

sittings  of 

public,   when,    fi  124. 

private,  when,  fi  125. 
subpoena    requiring    attendance    on,    dis- 
obedience,    how     punished, 
fi  1986. 


subsequent  application  for  orders  refi 
contempt,  when,  fi  182. 
when  prohibited,  fi  182. 
superior.     See  tit.  Superior  Court. 

judges  of.     See  tit.  Superior  Judges. 
supreme  court.    See  tit.  Supreme  Court. 
justices   of.      See    tit   Justices  of   Su- 
preme   Court. 
terms  of  office,   fifi  68,   69. 
their  organization,  jurisdiction  and  terms, 

fifi  33-153. 
to    determine    questions    of    fact,    when, 

fi  2103. 
vacancy,     proceedings     not     affected     by, 

fi  184. 
what  are  the  courts  of  justice,  fi  33. 
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COURT  REPORTER.     See  tit.  Phonographic 


to  transcribe  report  of  trial,  in  case  of  an 

appeal,  9  963a. 

CREDIBILITY.    See  tit.  Evidence. 
of  witness.     See  tit.  Witness. 

CREDITOR.    See  tit.  Debtor. 

administrator,    when    may    be    appointed 

as,  9  1365. 
can  not  sue  special  administrator,  9  1415. 
claim  not  included  in  order,  how  disposed 

of,  9  1650. 
defrauding:,  arrest,  9  479. 
may 

apply    for    order    of    sale    of    estate, 

9 1546. 
assent    to     deduction     of    contingent 

claim,  9  1648. 
except     to     administrator's     account, 

9  1626. 
have   execution   issued   on   judgment, 

9  1649. 
require  suit  to  be  brought  to  recover 

property  of  estate,  9  1590. 
proceedings    of,    on    presentation    of 
claim,  991494-1504. 
to    present    claims    against    estate,    time 

when,  9  1493. 
when  entitled  to  administer,  9  1365. 
CRIME 

conviction  of  as  ground  for  removal  of  at- 
torney, 9  287. 

CRIMINAL  ACTION.    See  tit.  Actions. 

defined,   9  24. 

dying  declarations,  admissibility  of,  9  1870. 

guilt    to    be    proved    beyond    reasonable 

doubt,  9  2061. 

holidays,   court   may   exercise    powers   of 

magistrate  on,  9  134. 

Intent  unlawful,  presumed  from  unlaw- 
ful act,  9  1968. 

jury,  manner  of  impaneling,  9  151. 

juvenile  court,  9  131. 

limitation  of  action  on  undertaking  given 

in,  9  340. 

Penal  Code  provides  for,   9  31. 

perjury,    number   of   witnesses   necessary 

to  prove,  9  1844. 

presumption  of  innocence,  9  1968. 

probationary  treatment  of  juvenile  of- 
fenders, 9  131. 

recognizance   in,   action  on.     See  tit.  Re- 


treason,   number    of   witnesses    necessary 

to  prove,  9  1844. 

CRIMINAL  CONVERSATION 

private  sitting  of  court,  9  125. 

CRIMINAL  LAW.     See  tit.  Criminal  Action. 

CROSS-COMPLAINT.        See     tits.     Counter- 
claim |    Set-off. 

answer  to,  9  442. 

demurrer  to,   9  442. 

generally,   9  442. 

may  be  set  up,  when,  9  442. 

necessary  parties  to  bring  in,  9  2*2. 

service  of,  9  442. 

when  proper,   9  442. 

CROSS-DEMANDS 

assignment  does  not  bar,  9  440. 


CROSS-DEMANDS — (Continued), 
compensate  one  another,  9  440. 
death  of  party  does  not  affect,  9  44a. 
failure  to  set  up,  fatal,  99  434,  489. 
generally,   99  488,  442. 
omission  to  set  up,  fatal,  9  439. 
when  deemed  compensated,  9  440. 

CROSS-EXAMINATION.      See    tit.    Tf 
as  to,  generally,  99  2045,  2048. 
confidential  communications.    See  tits.  At- 
torney at  Law  |   CleraTTSsea 
and      Prleotai      CenAdeatlal 
Commnnlenttonaf    PfcyaJdam 
and  Surgeon. 
credibility   of   witness  may   be   drawn  in 

question,  9  1879. 
definition  of,  9  2045. 
leading  question  on,  9  2046. 
CROSSINGS 

railroad,  how  to  be  made,  9  1240. 
separation  of  grades,  9  1240. 
CRUELTY  TO  ANIMALS 

lien   for   costs   In   acts   done   to    prevent, 

9  1208. 
sale  and  disposition  of  proceeds  on  fore- 
closing lien,  9  1208. 
CUMULATIVE    EVIDENCE.      See    tit.    Evi- 
dence. 
definition  of,  9  1838. 
CURRENCY 

recovering  specific,   9  667. 
CUSTODIAN 
of  public  writing  to  give  copies,  9  1893. 
of  will,  must  produce  It,  95  1298,  1302. 
of  writings,  to  give  copies,  9  1893. 
to  give  copies,  9  1893. 
CUSTODY 

abstract  of  title  in  partition,  of,  9  799. 
CUSTOM.     See  tits.  Judicial  Notice;  Usage. 
local,  governs  actions  concerning  mining 

claims,   9  748. 
mining,  effect  of,  9  748. 


evidence  of,  9  1870. 
of  trade,   etc.   9  1870. 
DAMAGES.     See  tit.  Claim  and  Delivery. 

amount,  stating  in  complaint,   9  426. 

appeal,  for  delay,  99  957,  980. 

applicant    succeeding    in    mandamus   en- 

titled   to,   9  1095. 
complaint,  must  be  stated  in,  9  426. 
contempt,  liability  of  party  failing  to  ap- 
pear at  hearing  for,  9 1224 
death 

failure    to    give    notice    of    to    public 

administrator,  for,  9  1723. 
of  human  being,  for,  9  377. 
default,  on  judgment  by,  9  585. 
detainer,  treble  in,  99  735,  1174. 
donble 

in  fraudulent  sale  by  executor,  9  *67*- 
respecting      estates      of      decedents. 

99  1460,  1672. 
eminent  domain,  in.    See  tit. 


assessment  of,  9  1248. 
estate  of  deeedent 

embezzlement,  9  1460. 
executor,  etc.,  fraud,  9  1572. 
misconduct,  9  1571. 
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DAMAGES— (Continued). 

excessive,  as  ground  for  new  trial.  9  657. 

execution,  purchaser  under,  may  sue  ten- 
ant for,  8  746. 

exemplary,  unmarried  female  may  re- 
cover, for  seduction,  8  374. 

forcible 

detainer,    forcible    entry,    etc.,    88  736, 

1174. 
entry,  treble  damages  in,  88  735,  1174. 

improvements,  setting  off  value  of,  8  741. 

injunction  respecting  waters,  vacated  or 

modified,  when,  8  532. 

injury  to  property,  after  sale  of  execu- 
tion, 8  746. 

joinder  of  claims  for,  8  417. 

Jury,  when  to  be  assessed  by,  on  failure 

to  answer,  8  585. 

libel,  in,  9  461. 

mandamus  proceedings,  in,  8  1095. 

mandate,  on  writ  of,  8  1095. 

misconduct,  in  probate  sale,  81 1571,  1572. 

must  be  claimed  in  complaint,  8  426. 

neglect,    damages    for    death    caused    by, 

limitation  of,  8  339. 

nuisance,  for,  I  731. 

on  condemnation.     See  tit.  Bnlnent  Do- 


realty,  for  Injury  to,  after  execution-sale 

and  before  delivery,  8  746. 
recovery  of  for  Injury  to  possession  after 

sale    and    before    delivery, 

9  746. 
replevin  in,  for  detention,  8  667. 
revocation    of   submission,   damages,   for, 

9  1290. 
seduction,  for,  9  374. 
slander,   for,   9  461. 
subpoena,  for  disobeying,  9  1992. 

treble 

for  detainer,  91174. 

for  forcible  entry,  99  725,  1174. 

for  trespass,  9  733. 

for  waste,  9  732. 
unlawful  detainer,  99  735,  1174. 
unlawful  entry,  99  735,  1174. 
usurpation  of  office,  9  807. 
waste,   for,   9  732. 

will,  failure  of  custodian  of  to  produce, 

liability  for,  9  1298. 


arrest  of  witness,  for,  9  2068. 
death,  for,  9  377. 

DATES 

of  judgment.     See  tit.  Judgment. 

presumption 

as  to,  9  1963. 

that  writing  is  truly  dated,  9  1968. 

DAYS 

holidays.     See  tit.  Holidays, 
judicial,  what  are,  98  138-135. 

DEATH 

abatement   by,    9  885. 

action  by  representative  for.  by  wrongful 

act.  99  376,  377. 
adverse    possession,    effect    of    death    on, 

9  327. 
attorney,  of,   proceedings   on,    9  286. 
bail  exonerated  by,  of  defendant,  9  491. 


DEATH— (Continued). 

child 

death  of,  pending  administration,  pro- 
ceedings on,  9  1665. 
parents    may     maintain    action    for, 
9  376. 

claims  on  estate  of  deceased,  9  1493. 

court  commissioner,  of  appointment  of  eli- 
sor to  execute  deed,  9  726. 

cross-demand  not  barred  by,  9  440. 

damages  for,  9  377. 

declarations     of     decedent,     relating     to, 

9  1870. 

decree  of  divorce  can  not  be  entered  nunc 

pro  tunc,  9  669. 

deposition   may   be   read   In   case   of,   of 

witness,   9  2032. 

effect  on  presentation  of  claim.     See  tit. 

Claim*  Against  Estate. 

elisor,    appointment    to    execute   deed    on 

death       of       commissioner, 
9  726. 

execution  after,   9  686. 

executor,  proceedings  on  death  of,  9  1353. 

heirs  may  sue  for,  9  877. 

infant,  who  may  sue  for  and  who  liable, 

9  876. 

judgment  after,  9  669. 

imitation 

effect  on,  99  827,  358.  855. 
of  action   for,   9  840. 

negligence 

caused  by,  who  may  sue  for,  9  877. 
child,  of,  who  may  sue  for,  9  876. 
of  attorney,  effect  of,  9  286. 

of  child 

action  by  father  for,  9  876. 
action  by  representative  for,  9  877. 
of    commissioner    appointed    to    sell    on 

mortgage    foreclosure,    ap- 
pointment of  elisor,  9  726. 
of  employer,  priority  of  wages,  9  1205. 

of  party 

after    verdict    and    before    Judgment, 
effect,  9  069. 

1b  partition 

proceedings  on,  9  763. 

service  of  notice  of  appeal  upon 

attorney  of,  9  763. 
to  whom  conveyance  or  transfer  is  to 

be  made,  effect,   9  1606. 
partition  not  affected  by,  9  766. 
party,  of,  effect,  on  action,  9  885. 
possession,  right  of,  not  affected  by,  9  327. 
presumed,  from  person  not  being  heard  of 

for  seven  years,  9  1968. 
proper  practice  on  suggestion  of,  9  670. 
public    administrator    to    be    notified    of, 

9  1728. 
representative    may    sue    for    wrongful. 

9  377. 
set-off,  not  affected  by,   9  440. 
survivorship,  presumption  as  to,  9  1963. 
verdlc,t,  death  after,  9  669. 
wages  a  preferred  claim  in  oase  of,  9  1205. 
who  may  be  sued  for,  99  876,  877. 

DE  BENE  ESSE 

deposition     taken.       See     tit.     Deposition 

("perpetuating  testimony"!. 


3tl50 


INDEX. 


DEBT,  DEFAULT,  OR  MISCARRIAGE  OF 
ANOTHER     I 

promise  to  answer  V°r  must  be  In  writing;, 

I  ma. 

DEBTOR 

arrest.    See  tits.  Arrest*  Bail. 

attachment.    See  tit.  Attn 

execution.    See  tit. 

Judgment,   proceedings   supplementary   to 

execution,  8  714-721. 

supplementary  proceedings.  See  tit.  Sup- 
plementary Proceeding*. 

DEBTS.  See  tits.  Attachments*  Execution | 
Estates  of  Decedent  |  Supplemen- 
tary Proceedings. 

attachment  of,  88  542,  688. 

compromise  of.    See  tit.  Compromise. 

good  without  seal,  8  1984. 

contribution  among  debtors,  8  709. 

estate   of   decedent,   payment   of,   88 1*41- 

1658. 
execution 

levy  on  under,  88  646,  688. 

seizure  on,  8  688. 
payment  to  sheriff  on  attachment  or  exe- 
cution, 88  547,  716. 
receiver  may  collect,  8  568. 
ward's,  how  paid,   8  1768. 

DECEASED  PERSON 

burial  expenses  of,  8  1726a. 

sale  and  conveyance  of  property  of.     See 

tit.  Sales  and  Conveyance* 
of  Property  of  Decedents. 

DECEDENT'S   ESTATE.     See  tit.  Estate  of 
Decedent. 

presentation   of  claims   against.     See  tit. 

Claims  Against  Estate 
unclaimed,    how    disposed    of,    8 1789. 
DECEIT 

of  court,  a  contempt,  8  1209. 

DECISION 

appeal,  review  of,  on,  8  956. 
deemed,  excepted  to,  8  047. 
demurrer,  on,  notice  of,  8  476. 
exceptions   to,   88  646-649. 

when  to  be  taken,   8  046. 
facts   and   conclusions   separately   stated, 

8  633. 
meaning  of,   8  1033. 

most  be 

filed  within  thirty  days,  8  M2. 

in   writing,    8  632. 
new  trial,  motion  for,  8  660. 
of  supreme  court  and  departments,  to  be 

In  wrltng,  8  49. 

on  motion 

for  new  trial,  8  660. 
to    modify    award,    right    of    appeal, 
8  1289. 
supreme  eonrt 

modifying,  8  53. 
paramount.  8  53. 
to  be  In  writing,  8  632. 

when  subject  to  review  on  appea.1,  8  966. 
•  written,  to  be,  8  632. 

DECISION   OF  REFEREE.     See   tit.  Refer- 
ence. 
findings   of   fact   and   law   must   be   sepa- 
rately stated,  88  633,  643. 


DECLARATION,     ADMISSION,     ETC 
tit.    Evidence. 

dying,   8  1870. 

evidence,  as,   88  1848-1858,  1870. 

hearsay.     See  tit  Hearsay 

"oath"  includes,  8  17. 

res  gestae.    See  tit.  Res 

DECLARATION  OF  INTENTION 

attorney,  alien,  8  275. 
sole  trader,  8  1811. 

DECLARATORY  JUDGMENT 

as  to  cases  in  which  may  be  applied  for, 

8  1060. 
as  to  persons  who  may  apply  for,  8  1060. 
as  to  when  power  not  exercised,  6  1061. 


binding  declaration 

affirmative,  8  1060. 

negative,   8  1060. 
force  and  effect  of  final  judgment,  1 1060. 
other   remedies   not  affected,    8  1062. 
power  not  exercised  when,  8  1061. 

DECREE.     See   tit.   Order  and  Decree. 

and  discharge  of  executor  or  administra- 
tor. See  tit.  Executor  and 
Administrator. 

at  extra  session  of  superior  court,   8  67b. 

establishing  heirs,  effect  of,  8  1724. 

in    proceedings    against   estate.      See   tit. 

Claims  Against  Estate 

what  to  be  recorded,  8  1719. 

DEDICATION   TO   PUBLIC   USE 

presumption     of     dedication     of     burial- 
ground,  8  1963. 


DEED.       See     tits.     Conveyance!     Deed     of 
Trust  |  Reformation. 

"agreement"  includes,   8  1856. 
conveyance  of  estate  of  decedent,   8  1555. 
descriptions  of  land,  rules  for  construing. 

8  2077. 
evidence   of   transfer,   8  1928. 
execution  of,  defined,  8  1933. 
intended  as  mortgage.    See  tit.  Mortgage. 
mortgage  not  deemed,  a,  8  744. 

sheriff's 

on  sale  on  execution,  8  703. 
to  escheated  estate,  8  1271. 

DEFAULT.      See     tits.     Default    Judgment* 
Nonsuit. 

adverse  party  in,  court  may  order  depo- 
sition,   8  2023. 
against  nonresident,  8  585. 
amended   complaint,   answering.    8  432. 
can   not  exceed   amount   demanded,   8  580. 
damages,    assessment    of,    on,    8  585. 
entry  of,  8  685. 

judgment  on,  8  585. 
examination  of  plaintiff  or  agent,  8  585. 
for  failure  to  answer  amended  complaint, 

68  432,   585.  872. 
if  forcible  entry   and  detainer,   8  1169. 

In  Justices'  court 

as  to  generally,  88  871,  872. 
relief    from,    for    mistake,     surprise, 
neglect,    8  859. 
In    what    causes    judgment    may    be    had 

upon,  8  585. 
Includes  costs,  fi  585. 
judgment  by,  8  585. 
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DEFAULT 

Judgment  by — (Continued). 

as   to  defaulting  defendant.     See  tit. 

Default  Judgment, 
can    not    exceed    amount    demanded, 

9  580. 

jMit»»t  by 
relief 

can  not  exceed  that  demanded  by 

complaint,    8  580. 
from,  in  justices'  court,  8  859. 
setting;  aside,  4  478. 
judgment-roll  in  case  of,   8  870. 
justices'  court,   89  859,   871,  878. 
mandamus  not  granted  by,  8  1088. 
nonresident,    default    judgment    against, 

8  585. 
notice   of   motion    to   set   aside.     See   tit. 

Notice. 
plaintiff,  what   relief  awarded,    8  580. 
procedure   where   service   by   publication, 

8  585. 
promise  to  answer  for,  of  another  must 

be  in  writing,   8  1978. 
quieting  title 

against  unknown  owners,  default  not 

entered,  8  761. 
costs,   when  defendant  does   not  an- 
swer,  8  789. 
reference,  when  may  be  ordered,  8  585. 
relief  from  judgment  by,  8  473. 
what  relief  awarded  plaintiff,  8  580. 
when  entered,  8  585. 
when  summons  by  publication,  8  585. 

DEFAULT  JUDGMENT.     See  tit.  Default. 
notice   of  motion   to   set  aside.     See   tit. 

Notice. 
DEFECT,  ETC. 

disregarded,  to  be,  when,  8  475. 
in   account,   further   account   may   be   or- 
dered, 8  454. 
in  pleadings,  when  disregarded,   8  475. 
of  parties,  ground  for  demurrer,  8  430. 
parties  of,  demurrer  for,  8  480. 

DEFECTIVE 

complaint.     See  tit.  Complaint. 

DEFENDANT.      See    tit.    Parties   to   Action, 
Parties  Defendant. 

definition  of,  8  308. 

in  action  to  determine  conflicting  claims 

to  real  estate,  8  380. 
in    justices'    court,    affirmative    judgment 

may  be  rendered  for,  when, 

8  857a. 
joinder  of  several  defendants,  8  380. 
landlord,  making  a,  8  397. 
parties,  who  to  be  defendants,  88  370,  384. 
pleadings  of,  8  422. 
several,   only    part    of   whom   are   served, 

proceedings,   8  414. 
summons     where     defendants     reside     in 

different  counties,  8  408. 
who  may  be  joined  as,  8  379. 

DEFENSE.    See  tit  Answer. 
assignment  not  to  prejudice,   8  388. 
generally,    88  437-442. 
libel,   8  460. 

must   be   separately   stated,    8  441. 
order  of,  on  trial,  8  607. 


DEFENSE— (Continued). 

particular    actions.      Sea    the    particular 

title. 
several  may  be  stated  in  answer,  8  441. 
written  instrument,  founded  on,  8  448. 

DEFICIENCY   JUDGMENT.     See   tit.    Fore- 
closure of  Mortgage. 

foreclosure    of    mortgage    on    decedent's 

estate,    8 1578. 

in  mortgage  foreclosure.  See  tit.  Fore- 
closure of  Mortgage. 

judgment  for  costs.     See  tit.  Coot*. 

undertaking  to  stay,  6  945. 

DEFINITIONS.    See  tit  'Words  and  Pkrwei. 
affidavit,   8  2003. 
affinity,  8  17. 
appellant,  88  17,  988. 
certiorari,  8  1067. 
civil  action,  8  30. 
complaint,   8  863. 
conclusive   evidence,   8 1887. 
constitution,  8  1897. 
corroborative  evidence,   8  1839. 
cross-examination   of  witness,   8  8045. 
cumulative  evidence,   8  1838. 
decision   of  court    (or  referee),   8  1032. 
defendant,  68  308,  1063. 
depose,   8  17. 
deposition,  8  2004. 
direct  evidence,  8  1881. 
direct  examination  of  witness,  8  2045. 
eminent  domain,   8  1237. 
evidence,    8  1823. 
exception,  6  646. 

execution   of  instrument,   8  1938. 
forcible  detainer,  8  1160. 
forcible  entry,  8  1159. 
general  verdict,   8  624. 
grand  jury,  8  192. 
incapable,  8  1767. 
Incompetent,  8  1767. 
indirect   evidence,   8  1882. 
indispensable    evidence,    8 1836. 
inference,   8  1958. 
injunction,   8  525. 
injury  to  person,   8  29. 
injury  to  property,  8  38. 
issue,  8  588. 


generally,   8  577. 

in   special  proceedings,   8  1064. 
judicial  record,  8  1904. 
judicial  remedies,  8  20. 

J»ry 

general  jury,  8  190. 
of  inquest,   8  195. 

law 

as  to  generally,   88  1895-1899. 

of  evidence,   8  1825. 
leading  question,   8  2046. 
liens.   8  1180. 
mandate,   8  1084. 
material   allegations,    8  463. 
mentally    incompetent,   8  1767. 
month,   8  17. 
motion,    88  1008.    1064. 
new   trial,   8  656. 
nuisance,  8  731. 
obligation.   $  26. 
occupant,  8  1160. 
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DEFINITIONS — (Continued). 

oral  examination   (of  witness),  fi  2005. 

order,  68  1003.  1064. 

organic  law,  §  1897. 

partial  evidence,  5  18S4. 

person,    9  17. 

personal  property,  fi  17. 

plaintiff,   S9  308,  106S. 

pleadings,  S  420. 

presumption,  fi  I960. 

prima  facie  evidence,  fi  1818. 

primary  evidence,  fi  1829. 

private 

property,  9  1240. 

statute,  fi  1898. 

writings,   fi  1889. 
process,  fi  17. 
prohibition,  fi  1109. 
proof,   fi  1824. 
property,  fi  17. 

publle 

statute,  {1898. 

writing,  81888. 
real  property,  fi  17. 
redemptloner,    fi  701. 
respondent,  fi  988. 
satisfactory  evidence,  fi  1835. 

seal 

as   to   generally,   99 14.   lilt. 

public,  81931. 
secondary  evidence,  fi  188t. 
section,   of,   fi  734. 
slight  evidence,  fi  1885. 
special  proceedings,  fi  28. 

verdict,  fi  624. 

state,   917. 

atatute,    85  1897,   1898. 

subpoena,    5  1985. 

subscribing    witness,    fi  1935. 

term 8,    generally,    8  17. 

testify,  fi  17. 

trial  jury,    fi  193. 

trustee,  fi  869. 

United  States,  fi  17. 

unlawful  detainer,   fi  1161. 

unwritten  law,  fi  1899 

verdict,     fi  624. 

will.   517. 

witness,  9  1878. 

writ,   917. 
written  law,  9  1*00. 
DEWN4&UENT  TAXES.     See  tit.  Taxes  as* 
Taxation. 

H|ji  t|y  EJR Y 

claim  and.     See  tit.  Claim  n«  Delivery. 

as  to,  generally,  99  509-620. 

DEMAND 

detainer,  in,   fi  1161. 

inspection     of     written     instrument,    for. 

8  449. 

mistake  or  error  in  statement  of,  not  to 

invalidate  claim  to  me- 
chanics' lien,   8  1203a. 

of  bill  of  particulars,  8  454. 

of  relief,  as  to  necessity  of,  8  426. 

of  trial  by  Jury.     See  tit.  Trial  by  Jury. 

DEMURRER 

accusation,  to.  against  attorney.   §  295. 
amended  pleadings,  to,  §§  432,  472. 
in  Justices'  courts,  8  860. 


DEMURRER, — (Continued), 
amendments,  after  or  before,  fi  472. 
answer  and,  at  same  time,  fi  4S1. 
answer,  fifi  448,  444. 

at  same  time,  does  not  waive,  fi  472. 
effect  of  overruling,  fi  472. 
grounds  for,   fi  444. 
in  mandamus,  fi  1091. 
part  and  demurrer  to  part,  fi  441. 
part  of,  fi  443. 
time  for,  fi  432. 

when    demurrer    to    complaint    over- 
ruled, 9  472. 
as  a  pleading,  fi  422. 

bar  to   statute   of  limitations  raised   by. 

See  tit.   Statute  of  Lmalta- 
tloae. 

eempUlat 

may  be  taken  to  part  of,  fi  4S1. 

to,  must  specify  grounds,  fi  431. 

to,   time  for,   fi  480. 
counter-claim,  to,  fifi  443,  444. 
cross-complaint,    to,    fi  442. 
forcible   entry  and  detainer,   in,   fi  1170. 

arenads  of 

as  to  generally,  fifi  430,  481. 

to  opposition  to  probate,  fi  1212. 
in  justices'  court.    See  tit.  Proeeedlagw  Im 

Justices'  Com*. 
in  mandamus,   fi  1091. 
in  proceedings  for  disbarment,  fi  295. 
intervention,  to,  fi  887. 
issues  raised  by,  fi  589. 
judgment  on,  proceedings  after,  fi  686. 
Judgment-roll,  copy  of  order  on,  la  part 

of,  8  670. 
justices'  court,  in.    See  tit.  Justices'  Court. 

as  to,  88  854,  866-858,  860. 
may  be  taken  to  part  of  complaint,  8  481 
must  specify,  what,   fi  431. 
objection     to     complaint    waived,     when, 

5  434. 
order   sustaining   or    overruling,    deemed 

excepted  to,  fi  647. 
overruled,  filing  answer,  fi  472. 

overrullm* 

deemed  excepted  to,  fi  647. 

demurrer  to  answer,  facts  alleged 
deemed  denied,  fi  472. 

imposition  of  terms  in  allowing  an- 
swer,  fi  472. 

time  to  answer,  fi  476. 

to  answer,  facts  alleged  deemed  de- 
nied, 5  472. 
sustaining,  time  to  amend,  fi  476. 

time 

for,  extending,  fifi  478,  1054. 

to  amend  on  sustaining,  fi  478. 

within  which  may  be  taken  to  an- 
swer, fi  448. 

within  which  must  be  taken  to  com- 
plaint, 8  430. 

to  answer 

grounds  of,  8  <**• 
may  be  interposed,  when,   fi  443. 
to  complaint  as  to,  9  430. 
to  petition  for  adjustment  of  debts,  etc.. 

of  city  or  municipal  corpo- 
ration.  9 1822d. 
to  what  pleadings  may  be  taken,  fi  422. 
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DEMURRER — (Continued). 

waived,    not,    by    filing-    answer   at    same 

time,   8  472. 
waiver  of 

by  failure  to  demur,  S  434. 

not   by   filing:   answer   at   same    time, 

9  472. 
summons  by,  fi  406. 
when  defendant  may  demur,  9  430. 

DENIAL..     See  tit.  Answer. 
after  demurrer  overruled,   8  472. 


appearance  is  equivalent  to,  8  1014. 

at  same  time,   88  431,   472. 
complaint  to,  8  430. 
dismissal  for  delay,   9  594. 
exception    deemed   taken    to   decision    on, 

when,    8  647. 
failure  to  make,  effect,  8  462. 
grounds  must  be  specified,  8  431. 
Judgment  on,  8  636. 
justices'  court,  in,  8  355. 
law,  raises  issue  of,  8  588. 
must  specify  causes,   8  431. 
sustained,  time   to  amend   runs  from  no* 

tlce  of  decision,  8  476. 
time  for,  enlargement  of,  88  473,  1054. 
waived,  objections  not  taken  by,  9  434. 
waives  summons,  8  406. 

DEPOSE 

includes    every    mode    of    written    state- 
ment under  oath,  8  17. 

DEPOSIT.     See  tits.  Basic  Deposit*  Deposit 
in  Court >  Deposit  of  Money. 

admitted  funds  to  be  brought  into  court, 

8  572. 

appeal  to  superior  court,  on,  8  978. 

arrest 

as  to,  generally,  89  485,  497. 
in  lieu  of  bail,  88  497-500. 
Judgment  to  be  satisfied  out  of,  8  500. 
substituting-  bail  for,   8  499. 
attachment    on,    judgment    to    be    satis- 
fied out  of,  8  550. 
clerk  to   pay  to  county  treasurer,   89  573, 

2104. 
enforcing,  9  574. 

foreclosure   sale,  surplus   oh,   9  727. 
how  money  applied  or  disposed  of,  9  500. 
in    banks,    heirs    and    next    of    kin    may 

draw,    99  768.   1454. 

in  lieu  of 

bail.     See  tit.  Ball. 

as   to,   99  497-500. 

undertaking    on    appeal    to    superior 

court.      See    tit.    Deposit   of 

Money. 

as   to,   generally,    99  940,   941,   948. 

instead  of  undertaking,  in  justices'  court, 

9  926. 

justices'    court.   See.   tit.   Justices'   Courts, 
costs,    9  924. 

in,  instead  of  undertaking,   9  926. 
money    on,    statute    of    limitations    does 

not  apply  to,  9  348. 
of    money    with    sheriff    in    lieu    of    bait 

9  499. 
on   condemnation.     See   tit.   Eminent   Do- 
main. 


DEPOSIT — (Continued), 
person    arrested     to    be     discharged    on, 

9  486. 
payment  of  money  into  court  by  sheriff, 

9  498. 
sheriff  to  pay  into  court,  9  498. 
ship,  sale  of,  surplus,  9  824. 
substituting*  bail  for,  9  499. 

DEPOSIT  IN   COURT 

appointment  of  elerk  to  receive 

how  long-  appointment  continues  and 

revocation  of,  9  2104. 
to  be  filed  with  treasurer,  9  2104. 

by  one  interpleading,   9  386. 

condemnation    proceedings,    loss   of,    who 

to  bear,   91254. 

directed,  when,  9  574. 

manner  of  enforcing  order  for,  9  574. 

money  to  be  delivered  to  clerk  or  depu- 
ties, 9  3104. 

must  be  paid  to  clerk  and  deposited  with 

county      treasurer,      99  573, 
2104. 


of  fund  on . 

as   to,   generally,   9  188. 
withdrawals  of,   9  188. 
of  proceeds  of  partition,  9  773. 

of  surplus 

after  foreclosure,  9  727. 

on  sale  of  boat,  9  815. 
on  appeal,   99  926,  940,  941,  948. 
order  for,  how  enforced,  9  574. 

payment 

in  condemnation  proceedings,  99  1252, 
1254. 

to  county  treasurer 

his  liability  therefor,  9  573. 
how  kept  by  him,  9  573. 
proceeds    of    sale    of    mortgaged    realty, 

9 1569. 
sheriff    to   deposit    bail    money    in    court, 

9  498. 
to    be    deposited    with    county    treasurer, 

9  578. 
treasurer,  duties  of,  9  2104. 
trustee,  by,   9  572. 
when  court  may  order,  9  572. 

DEPOSITION.  See  tits.  Evidence*  Witnesses. 

absence  of  witness   to   be   proved   before 

reading  in  evidence,   9  2032. 
another  state,  to  be  used  in,  how  taken, 

99  2036-2038. 
application  for  order  to  perpetuate  testi- 
mony   as    evidence,    9  2084. 
before  whom  may  be  taken,  9  2031. 
commission 

from  Justice  court,  certificate,  9  2024. 
non-return  of,  continuance  for,  show- 
ing necessary,  9  2027. 
procuring   deposition   without,   9  2037. 
to  whom  to  issue,  9  2024. 
commissioners'  duties,  9  2026. 
court  commissioner  may  take,  9  259. 
court   may   order  when  adverse  party   in 

default,  9  2023. 
death  of  party,  deposition  may  be  read, 

9  2032. 
defined.  9  2004. 
"depose,"  definition  of,  917. 


3954 


INDEX. 


DEPOSITION— (Continued). 

distribution,   proceedings   in,   8  1664. 

effect  of,   I  2089. 

either  party  may  take,  of  witness,  5  2031. 

excluded  when  taking  was  not  fair,  §  2083. 

form  of,  {  1588. 

how  taken,  as  to,  §  2006. 

how   to   proeare 

how  taken,  8  2088. 

where  no  commission,   I  2087. 

witness  upon  commission,   8  2086. 

la  the  state 

as  to,  88  8031,  2032. 
can  not  be  read  when,  8  2021. 
manner   of  taking,   88  2031,   2032. 
may    be   taken    before   a   judge,    etc., 

upon  notice  to  the  adverse 

party,   8  2031. 
may   be  used  by   either  party,   8  2032. 
reading,  subscription  and  certification, 

8  2032. 
right  to  read  in  absence  of  witness, 

8  2032. 
sealing  and   inclosing,   8  2032. 
to     whom     directed     and     delivered, 

8  2032. 
using  at  trial,  objections  to  form  of 

questions,    8  2032. 
in   this   state  to  be  used  in  other  states, 

8  2035. 
in  what  cases  may  be  taken,  8  2021. 
judge  may  take,  8  2031. 
jurors,    on    deliberation,    may    not    take 

with  them,  8  612. 

Justice  of. 

peace  may  take,  8  179. 
supreme  court  may  take,   8  179. 
justices'  court,  postponement  of  trial,  tes- 
timony   may    be    taken    on, 
8  876. 
manner  of  taking,   8  2032. 

may  be  read 

at   any  time,   8  2034. 
by    either  party,   8  2022. 
may    be    used    by    either    party   on    trial, 

8  2032. 

notice 

depositions  are   taken   upon,   8  2006. 
dispensed  with  where  witness  resides 
out   of   state,   when,    8  2029. 
of  taking,  time  of,  8  2031. 

out   of  state 

com  mission  to  take 

how  issued,  6  2024. 
on    oral    interrogatories,    8  2025%. 
to  whom  directed,  8  2024. 
commissioner's    authority    and    duty, 

8  2026. 
in  action,  when  may  be  taken,  6  2020. 
in   special   proceeding,   when   may   be 

taken,   8  2020. 
interrogatories    to    be    annexed,    how 
presented        and        settled, 
6  2025. 

on  oral  Interrogatories 

commission   to   take,    8  2025%. 
fees     and     mileage,     where     not 

taken,  8  2025% 
notice  of  taking,  8  2025%. 


t 


DEPOSITION 
oat  of  stat« 


(Continued). 


right  to  use  of,  6  2028. 

taking  without  interrogatories,  8  2025. 

to   be   used,   how    taken,   88  2035-2088. 

perpetuating   testimony 

authority  of  person  appointed  to  take 
deposition,  8  2085. 

deposition,  when  may  be  produced  In 
evidence,  8  2088. 

effect  of  deposition,  8  2089. 

how   perpetuated,    8  2083. 

manner  of  taking  deposition,  8  2086. 

notice,   service   of,    8  2084. 

order  and  petition  with  proof  of  serv- 
ice to  be  filed,  8  2087. 

order  for,  6  2084. 

petit  loa 

and   order   prima   facie   evidence, 

8  2087. 
for  order  for,   8  2084. 
to  be  verified,  8  2084. 
testimony,  how  perpetuated,  8  2084. 
police  judge  may  take,  8  179. 
postponement   of   trial,  on,  88  596,   2027. 
deposition   of  witness  on,  admissible, 

8  596. 
taking   deposition   of   witness    In    at- 
tendance, 6  596. 
testimony    may    be    taken    on,    88  596, 
876. 
prisoner's,   88  1995-1997. 
production     of     deposition     in     evidence, 

8  2088. 
question  and  answer,  must  be  in  form  of, 

8  2006. 
referees    In    proceedings    for    disbarment, 

8  298. 
reference    to    take,    in    proceeding    to    re- 
move attorney,  8  298. 
sister  state,  for  use  in,  88  2034,  2038. 

state 

taking  within,  88  2021,  2031-2038. 
taking    without,    88  2020,    2024-2028. 
commission  to  issue,  8  2024. 
interrogatories,    8  2025. 
superior  judge  may  take,  8  179. 
supreme  judge  may  take,  8  179. 
taking  to  perpetuate  testimony,   8  2083. 
effect  of,   8  2089. 

testimony 

construction   of  provision,   8  2021. 
of  witness   in   state,   when  taken   by, 
8  2021. 
out    of    state,     when     taken     by, 
6  2020. 
time  of  taking,  8  20C0. 
to  be  used  in  another  state,   how  taken, 

§8  2035-2138. 
used,    when    may    be,    86  2019,    2028,    2032, 

2084. 
what  it  is,  8  2004. 
when   excluded,   8  2033. 

once  taken,  may  be  read  at  any  time, 
8  2034. 
when    may    be    used,    88  2019,    2028,    2039, 

2034. 
who  may  take,  8  2081. 
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la  mint* 

deposition    can    not    be    read    in 
evidence,   when,    §  2021. 

on  postponement  of   trial,   86  596, 
,876. 

to  will,  of,  8  1308. 

read,  may  be  when,  8  2021. 

when  may  be  taken,  8  2021. 
written  declarations  under  oath  to  be  by 

deposition,  8  2019. 

DEPUTY  ASSESSOR.     See  tit.  Amuor. 

DEPUTY  CLERK.     See  tit.  Clerk. 

DEPUTY  SHERIFF.     See  tit.  Sheriff. 

DEROGATION    OF    COMMON    LAW 

code  not  to  be  deemed  in,  8  4. 
DESCENT 

right  of  possession  not  affected  by  de- 
scent case,   8  827. 

INSCRIPTION 

in  deeds,  8  2077 

in   pleading:,  of  real  property,   8  465. 

real  property,  of  in  pleading:,  6  465. 

rules   for  construction   of 

of   lands,   generally,   6  2077. 
where  there  are   definite  and   ascer- 
tained particulars,  8  2077. 

survey,  property  in,  order  for,   8  748. 

when  a  road  or  stream  of  water  not  navi- 
gable is  boundary,  8  2077. 

when    permanent    and    visible    or    ascer- 
tained boundaries  or  monu- 
ments are   Inconsistent   be- 
tween    different     measure -^ 
ments,  8  2077. 

when    the    description    refers    to    a    map, 

8  2077. 

when  tide  water  is  the  boundary,  8  2077. 

DESTROYED   WILL.     See   tit.   Will*. 

certificate  of,   8  1841. 

court  to  restrain  injurious  acts  of  execu- 
tors or  administrators  dur- 
ing: proceedings  to  prove, 
81341. 

executors    or     administrators     restrained 

from  injurious  acts  pending 
proceedings  to  prove,  6  1341. 

letters  thereon  granted,  when,   8  1340. 

must   have  been   in   existence  at   time  of 

death,   8  1339. 

probate   of.      See   tit.    Probate  of   Lost   or 

Destroyed  Will. 

proof  of  loss  or  destruction  to  be  taken, 

6  1338. 

restraining  injurious  acts  of  executors  or 

administrators  during  pro- 
ceedings of  to  prove,  8  1341. 

to     be     certified,     recorder,     and     letters 

thereon    granted,    8  1340. 

DETENTION.     See   tit.   Forcible  Entry. 

limitation  of  action  for,  8  338. 

DEVISE  AND  LEGACY.     See  tit.  Will. 

action 

involving  validity  of  gift  or  trust 
under,  conclusiveness  of  de- 
termination,   8  738. 


DEVICE  AND  LEGACY 
action — (Continued). 

to  quiet   title  involving  gift  or  trust 
under,  unprobated  will  ad- 
missible, 8  738. 
devise 

or    legacy,    petition    for,    on    giving 

bond,  81858. 
speoiflc,  how  far  exempt,  8  1562. 

devisee 

liability  for  debts,  8  1563. 

specific,  liability  for  debts,  8  1568. 
legacies 

liability  for  debts,  8  1563. 

order  for  payment  of,  8  1651. 

specific,  liability  for  debts,   6  1568. 
legacy 

need  not  be  paid  until  court  orders, 
8  1646. 

petition  for  on  giving  bond,  8  1668. 

specific,  liability  for  debts,  8  1568. 

DEVISEE.      See    tits.    Devise    and    Legacy | 
WilL 

DIAGRAM.     See  tits.  Map*)  Evidence. 

DIRECT  EVIDENCE.     See  tit.  Evidence. 

DIRECTORS.     See  tit.  Corporation*. 

limitation  of  action  against,  6  359. 

DISABILITY.      See    tit.    Statute    of   Limita- 
tions. 

action  not  abated  by,  8  886. 

cause  of  action  accruing  during  Infancy, 

88  828,   858. 
certain    disabilities    excluded    from    time 

to   commence   action,    8  328. 
Justice*' 

presiding,  substitute,  8  85. 
proceedings  thereon,  8  922. 
reassignment  and  transfer  of  action, 
8  90. 

limitations 

how  affected  by,  8  353. 
must    exist    when    right    accrues    to 
avoid,   8  367. 
presiding  justice's,  substitute,   6  85. 
statute  of  limitations,  effect  on,  8  328. 
superior    judge's,    holding    court    by    an- 
other, 8  160. 

DISBARMENT     PROCEEDINGS. 
Attorney  at  Law. 

DISBURSEMENTS.     See  tit.  Costa. 
as  to  costs,  8  1021. 

bill  of.     See  tit.  Cost  Bill. 

as  to,  generally,  8  1038. 

DISCHARGE.     See  tit.  Insolvency, 
arrest,  from 

exonerates  bail,  8  491. 
on   bail,  etc.,   8  485. 
final,  8  1151. 

in    insolvency.      See.  tit.    Insolvency. 
juror,  sick,  8  615. 
of   debt   against   executor.      See    tit. 

ecntor    and     Administrator. 
as  to.   8  1448. 
of  executor  or  administrator.    See  tit.  Ex- 
ecutor   and     Administrator. 
of    person    imprisoned    on    civil    process, 

88  1148,  1151. 


See     tit. 


INDEX. 


DISCHARGES 

of  person    Imprisoned   on   civil   process — 
(Continued), 
examination   before   judge,    8  1146. 
final,  S  H51. 
interrogatories    may    be    in    writing:, 

6  1147. 
may    be    discharged,    when,    68 1143- 

1154. 
notice  of  application  for,   8  1144. 
oath  to  be  administered  on,  8  1148. 
order  of  discharge,  8  1149. 
refused,  apply  again,  when,  8  1150. 
service   of   notice,   8  1145. 

plaintiff 

may  order  discharge  of  prisoner,  and 

effect  of,  8  1153. 
to  advance  funds  for  support  of  pris- 
oner,   8 1154. 
refused,  prisoner  may  again  apply,  when, 

8  1160. 

DISCLAIMER 

generally,  8  739. 

DISCONTINUANCE    OF    ACTION 

entering,  8  581. 

DISCOUNT 

of  allowed  claims  against  decedent's  es- 
tate,  8  1648. 

DISCRETION  OF  COURT 

costs.     See  tit.  Coats. 

as  to  allowance   generally,   8 1025. 
appeal,  of,  when  in,  8  1027. 
eminent  domain,  in,  8  1265. 
partition,  in,   88  768,  795-801. 
postponement   of   trial,   on,    8  1027. 
proceedings  for  condemnation  of  land 

in,  8 1255. 
when  court  has,  as   to,    88  1025,   1027, 
1029,  1055. 
evidence  on  collateral  questions,  admitted 

in,    81868. 
expenses   of  referees   in   partition,   88  168, 

796. 
form  of  administering  oath,  in,  8  2095. 
granting  stay,  under  writ  of  review,   in, 

8  1072. 
in  matters  of  cross-examination.    See  tits. 

Cross-Exam  Inat  ion  j         Evi- 
dence |  Witness. 
on  allowance  of  costs,  8  1025. 
ordering  issues  in  mandate  to  be  tried  by 

Jury  in,   8  1090. 
order  of  proof,  etc.,  88  607,   2042. 
to   order   reference   in  accusation  against 

attorney,   8  298. 
view    by    jury    of    premises,    allowed    In, 

8  1954. 

DISMISSAL  OF  ACTION.  See  tits.  Appeal*, 
Judgment!)  Nonsuit  j  Vacating  Dis- 
missal of  Action. 

and    reinstatement    in    attachment.      See 

tit.  Attachment. 
effect  of,  8  553. 
appeal,   is  the  remedy  for,   8  581. 
by  court  of  own  motion,  when,  8  581a. 
by  other  party,   8  581. 
by  plaintiff,  6  681. 


DISMISSAL  OF  ACTION — (Continued). 

by  the  court 

after    verdict    and    final    submission, 
when,  8  681. 

for  failure  to 

issue  summons,  8  681. 
serve  summons,  when,  8  581a. 
upon   motion   of  the  defendant,   8  581. 
upon  trial  and  final  submission,  when. 

6  581. 
when   plaintiff  fails  to  appear,   8  581. 
delay,   for,   8  594. 

election     contest,     grounds     for,     68  1117. 

1122. 

failure 

to    appear,    6  594. 

to    enter    Judgment,    dismissal.    6  581. 

to  serve  summons,  when,  6  581a. 
generally,  5  581. 
how  made,  8  581. 
in  justices'  court.    See  tit.  Justices*  Court. 

as  to  generally,  6  890. 

to  be  entered  when,   6  890a. 
judgment   of,    without    prejudice,   In   jus- 
tices' court,   6  890. 
justices'  court,  dismissal  of  action  with- 
out prejudice   in,   6  890. 
of  action,  grounds  for,  66  581,  694. 
of  appeal.     See  tit  Dismissal  of  Appeal. 
security    for    costs,    for    failure    to    give, 

6  594. 

to  bo  entered 

in   clerk's   register,   when,   8  581. 
in  justices'  court,  when.  6  890a. 
on  minutes  of  court,  when,  6  581. 

DISMISSAL  OF  APPEAL.    See  tit.  Dismissal 
,  of  Action. 

effect  of,   8  965. 

failure  to  file  papers,  etc.,  6  954. 

DISMISSAL    OF    CROSS-COMPLAINT.      See 
tit.   Cross- Complaint. 

DISOBEDIENCE.     See    tit.    Contempts. 

DISPUTED   CORNER.     See  tit.   Boundaries. 

established  by  natural  objects,   6  1954. 

DISQUALIFICATION.       See     tits.     AAnltyi 
Consanguinity. 

of  Judge 

as  to,  88  170.  833,  1430. 
change  of  place  of  trial  for,  8  833. 
in  probate  proceedings,  6  1430. 
transfer  of  administration  for,  6  1429. 
when  judge  need  not  act,  6  1430. 
re -transfer,  how  made,   8  1432. 
transfer   not   to   change   right    to 

administer,    5  1432. 
transfer    to    probate    matters    to 
adjoining  counties,  8  1431. 
authority   of   court    to    which 

transferred,    6  1431. 
when   cause  issued   be  trans- 
ferred,   6  1432. 
when  proceedings  to  be  returned 
to    original    court,    8 1433. 
of  juror,  6  602. 
of  justice,  58  170,  833. 
of  referees,  6  641. 


DISSOLUTION 

of  corporation. 


See  tit.  Cornoratlo: 
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DISSOLUTION—  (Continued). 

of  injunction.     See  tit  Injunction 

of  saving*  and  loan  association,  g  1234. 

DISSOLVING  CORPORATION.  See  tit.  Cor- 
poration*. 

DISTRIBUTION 

partial,   of   estate   of   decedent.     See    tit. 

Estates   of   Decedent*. 

DISTRIBUTION  AND  FINA^  SETTLE- 
MENT. See  tit.  Distribution  and 
Partition. 

as  to  generally,  g  1684. 

continuation     of     administration,     when, 

g  1670. 
decree  of 

to  be  made  only  after  notice,  g  1668. 
when  decedent  not  a  resident  of  state, 
1 1667. 
heirs  may  file  petition,  g  1664. 

appeals  must   be   taken   within  what 

time,   g  1664. 
appearance,    g  1664. 
attorney  for  minor,  g  1664. 
complaint      setting;      forth      lienship, 

g 1664. 
court  to  make  order  directing;  notice, 

g  1664. 
decree  of,  service,  g  1664. 
description  of  real  estate  in,  g  1664. 
llensalp 

complaint  setting  forth,  g  1664. 
time    to    plead    to    complaint    to, 
g 1664. 
notice  of  taking;  of  depositions,  g  1664. 
plaintiff    is    party    filing;    complaint, 

g  1664. 
time   to   plead   to   complaint   of   lien- 
ship,   g  1664. 
legacies,    property,    how    marshaled    for 

payment,  g  1668. 
legatee 

right   to   greater   or  less  portion   not 
to   affect   right   to   hearing. 
g 1664. 
of  estate  of  decedent,  deposit  with  county 

treasurer,  when,  g  1708%. 
payment   out   on   petition   and   order. 

§1703%. 
provision    applicable    to   any    and    all 
estates,    g  1703%. 
petition  far 

distribution  after  one  year,   g  1663. 
application      may      be      resisted, 
g  1668. 


may  be  dispensed  with,  when, 

g  1663. 
to  be  filed  by  heir,  91663. 
costs     of     proceedings     shall     be 

paid    by    applicant,    g  1663. 


court  may 

grant    petition,    when,    g  1663. 
suspend    proceedings,    g  1663. 
delivery  of  proceeds  by  executor. 
g 1663. 
real  property,  recording  order,   g  1719. 
taxes,   g  1669. 

what   decree   must   contain,   and   is   final, 

g  1666. 


DISTRIBUTION  AND  PARTITION.     See  tit. 
Distribution   aad   Final   Settlement. 

advances  made  to   heirs,    g  1686. 
any  person  interested  may  petition,  g  1676. 
assigning    whole    estate    to   one   on   pay- 
ment  to   others,   g  1680. 
at  time  of  executor's  settlement,  g  1634. 
commissioners,   g  1675. 

appointment,      oath,      and      warrant, 
g  1675. 

for   partition,   appointing,    g  1675. 

may   take   testimony,    g  1683. 

new,   g  1684. 

number  of,  g  1675. 

one  only  may  be  appointed,   g  1675. 

powers   of,    g  1683. 


confirming  or   rejecting,   g  1684. 

recording,   g  1684. 
time  of  appointment,   g  1676. 
to  be  sworn,  g  1676. 
to  make,  not  necessary,  when,  g  1686. 
to  make  partition!  are  not  necessary, 

g  1685. 
to  report,   g  1684. 
duty  of  commissioners,  g  1685. 
to  make  report,  g  1684. 

estate* 

in  common,  g  1675. 

In    different    counties,    how    divided, 

g  1677. 
may  be  sold,  g  1682. 
of  absentees.     See  tit.  Estates  of  De- 
cedents. 
notice,   g  1683. 

to  be  given  to  all  persons  and  guard- 
ians before  partition,  g  1683. 
of  estate  la 

common,   gg  1676,   1676. 
different   counties,    g  1677. 
owelty,   g  1681. 

partition 

and  notice  thereof,  and  time  of  filing-. 

See  tit.  Partition. 
to  be  recorded,   g  1684. 
payment    for    equality    of    partition,    by 

whom  and  how,  g  1681. 
petition 

and   notice,   time   for   filing   and   giv- 
ing,  g  1676. 
for,  notice  of,  to  whom  given,  g  1676. 
.   notice  of,  for,  g  1676. 
proceedings,   where   property   can    not   be 

divided       without       injury, 
g  1680. 

•ale 

for  distribution  and  partition,   g  1680. 
how  conducted,   g  1680. 
may  be  ordered,  g  1680. 
shares  to  be  set  off  by  metes  and  bounds 

g  1679. 
where   some   heirs   parted   with    interest 

g  1678. 
who  may  petition  for,  g  1676. 
whole  estate  may  be  assigned  to  one  in 

certain  cases,  g 1680. 

DI8TRIBITIVB     SHARE     OF     HEIR.       See 
tit.  Attachment. 
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DISTRICT  ATTORNEY 

duty  in  relation   to  public  administrator, 

§  1742. 

duty    where    public    administrator    fails 

to  make  return  and  to  ac- 
count, {  1744. 

In  case  of  nuisance 

city  attorney,  over,  have  concurrent 
right,  fi  781. 

to  abate  when  directed  by  super- 
visors,  fi  731. 

may  sue  to  abate,  fi  731. 

DISTRICT  COURT 

transfer    of    books,    records,    and    actions 

to    superior    court,    fi  79. 

DISTRICT  COURTS  OF  APPEAL 

appellate  jurisdiction  of,  fi  52a. 
attorneys     admitted     to     supreme     court 

may    practice    in,    fi  277. 
disqualification      of     judge     for     sitting, 

fi  170a. 
examinations  for  admission  of  attorneys, 

by,   fi  276. 
DISTRICT   OF   COLUMBIA 

included   under   state   and  United   States, 

5  17. 
DIVIDENDS.     See  tit.  Corporations. 
DIVISION  FENCE.     See  tit.  Boundaries. 
DIVISION    OF   JUDGES.     See    tit.    Supreme 

Court. 
DIVISION  OF  THIS  CODE 

as  to,  fi  1. 
DIVORCE.     See  tit.  Alimony. 

admission  of  adultery  not  sufficient,  when, 

fi  2079. 
adultery    charged,    service    of    pleadings, 

fi  1019. 
alimony  In.     See  tit.  Alimony. 
amendments  in  complaint  for,   fi  473. 
confession    of   adultery,   not   sufficient   in, 

fi  2079. 
jurisdiction  of  proceedings  for,  fi  76. 
jury  in  action  for.     See  tit.  Jury. 
service  of  pleadings  and  papers  in  action 

of,  fi  1019. 
sitting  of  court,  private,  to  hear,  fi  126. 
statement  of  facts  in  complaint,  fi  426a. 
DOCKET.       See     tits.     Docket    of    Justices' 
Court  j      Superior     Court »      Supreme 
Court. 
entries  made,  how,  fi  672. 
execution   on,    of    predecessor,    fi  916. 
foreign     justice,     of.     copy     as     evidence, 

Sfi  1921,    1922. 

how  kept,  fi  672. 

what  to  contain,  fi  672. 
inspection,  open  for  public,  fi  673. 
is  what,   fi  672. 

judgment,   how   and   when   entered,    S  671. 
of  Justice   of   the   peace.     See  tit.   Docket 

of  Justices'  Court. 

as  to,  generally,  SS  911-918. 
public  inspection,  open  for,  fi  673. 
redemptioner  must  produce  copy,   fi  705. 
satisfaction,    entering    in,    §  675. 
to  be  open  for  Inspection  without  charge, 

fi  673. 
transcript  of  may  be  filed  in  other  coun- 
ties, lien    under,    §  674. 
what  to  contain,   fi  672. 


DOCKET   OF  JUSTICES'  COURT.     See   tit. 
Docket. 

as  to,  Sfi  93,  911-918. 

conviction  for  contempt  must  be  entered 

in,   fi  911. 

definition  of,  5  672. 

entries,   how  made,   fi  672. 

entry    of   prima   facie   evidence   of   what 

5  912. 
•execution   oft   of   predecessor,   may   issue, 

fi  1916. 

foreign,  copy  of  evidence,  fi  1922. 

index  to  must  be  kept,   fi  913. 

judge    to    designate    succeeding    justice, 

when,  fi  918. 

judgment  of,  fi  671. 

justice     may     issue     execution    or     other 

process  upon,  of  his  prede- 
cessor,   fi  916. 

must  be  delivered  by  justice  to  his  suc- 
cessor or  to  county  clerk. 
5  914. 

predecessors,  justice  may  issue  execution 

or  other  process  upon,  fi  916. 

proceedings    as    to    when    office    becomes 

vacant   before   successor   is 
appointed,    9  915. 

successor  of  justice,  who  shall  be  deemed. 

8  917. 

what  to  contain,  fi  911. 

DOCUMENT 

ancient      presumption      of      genuineness, 

5  1963. 
proving.     See   tit.  Evidence. 

DOMICILE.     See   tit.  Residence. 

DOMICILIARY  ADMINISTRATOR.     See   tit. 
Executor  and  Administrator. 

DOMICILIARY   APPOINTEE.      See    tit.    Ex- 
ecutors and  Administrators. 

DOMICILIARY    EXECUTOR.      See    tit.    Ex- 
ecutor nnd  Administrator. 

DOMICILIARY      REPRESENTATIVE.        See 
tit.  Executor  nnd  Administrator. 

DOUBLE  DAMAGES.     See  tit.  Damasjre*. 
for  embezzlement   of   property   of    estate, 

fi  1458. 
DRUGGIST 

exempt  from  jury  duty,  fi  200. 

DRUNKARD.     See  tit.  Insane  nnd  Incompe- 
tent Persons. 

DYING  DECLARATIONS.    See  tit.  Evidence. 
as  to,  generally,  fi  1870. 

EASEMENT 

condemnation    of   under   eminent   domain, 

fi  1239. 
EJECTMENT 

alienation  pending  suit,  not  to  prejudice, 

fi  747. 

costs  in,  when  allowed  of  course,   fi  1022. 

description     of     property     in     complaint, 

S456. 

executor,  suit  by  or  against,  fi  1582. 

improvements,  set-off   for,   fi  741. 

joinder  of  cause  of  action  with,  fi  427. 

measurement 

of   land   in   dispute,    fi  742. 

of  shafts,   tunnels,  etc.,  fi  742. 

mining    claims,    custom    and    usage,    evi- 
dence of,   fi  748. 


KJEOTMBHT— (Continued). 
parties 

as  to,  generally,  (8  380,  381. 
defendant 

unknown,    how    claims    of   deter- 
mined,    55  749[a]-751. 
who  may  be  joined  as,  5  379. 
re-entry  after   contempt  of  court,   §  1210. 
summons  to  unknown  defendants,  55  750, 

751. 

■survey  of  land  In  dispute 

as  to  generally,  55  742,  743. 
liability  for  Injury  done  by,  §  743. 
order  may  issue  for,  5  742. 

what  to  contain  and  how  served, 
5  743. 

termination    of    plaintiff's    right    pending 

action,   effect   of,    5  740. 

title,   plaintiff's,   terminating  during  suit, 

8  740. 

unknown  claimants 

determining   title   of,   5  751. 

summons  to,  88  750,  751. 
verdict  in,   5  625. 
writ  of  possession.     See  tit.  Writ  of  As- 


#  as   to,  generally,   5  380. 

ELECTION.     See  tit.  Contesting  Election. 

annulment  of,  effect,   5  1127. 

contest   of.      See   tit.   Contesting  Election. 

as   to,   generally,   88  1111-1127. 
holiday,  day  on  which  held,  is,  5  10. 
illegal   votes,   when   not  to   annul,   §  1114. 

Irregularity  and  misconduct  of  judges 

when  not  to  annul,  5  1113. 
when   to   annul,   5  1112. 
justice   of   peace,   time   of,    8 103. 
preference    given    to    contested    election 

cases    on    hearing    appeals, 
5  57. 
public  officers,  of,  prescribed  by  Political 

Code,  5  262. 
superior  court  judges,  of,  5  65. 
supreme  court  judges,  of.   5  40. 
tie  vote.     See  tit.  Contesting  Election. 
void  office  vacant,  8  1127. 
who  may   contest,   8  1111. 

ELECTRICAL  POWER,  ETC.,  COMPANY 

eminent  domain  for,   8  1238. 

ELISOR 

appointment  of  on  death,  inability  or  ab- 
sence of  commissioner  ap- 
pointed to  sell  in  mortgage 
foreclosure,    5  726. 

compensation    of    for    summoning    jury, 

8  228. 

summoning     jurors     to     complete     panel, 

5  227. 

summoning  jury    forthwith,    5  226. 

to  give  undertaking,   5  726. 

to  sell  encumbered  property.  5  726. 

EMBEZZLEMENT.  See  tits.  Embeaslement 
and  Surrender  of  Property  of  Ea- 
statct   Estate*   of  Decedents. 

administrator,    etc.,    by,    suspending    for, 

8  1626. 


KMBEZZLBMBNT— (Continued), 
estate  of  decedent,  88  1458-1461,  1626. 
ward's    property,    examination    of   person 

suspected    of,    8  1800. 

EMBEZZLEMENT    AND    SURRENDER    OF 
PROPERTY    OF   ESTATE. 

accounting,    citing   persons    to,    5  1461. 
before     grant     of     leters     testamentary, 

8  1458. 

citation 

as  to,  generally,  5  1459. 

disobedience  to,  8  1460. 

to     persons     intrusted     with     estate, 

5  1461. 
to   persons  suspected   of   having   em- 
bezzled  estate,   etc.,    5  1459. 
compelling    disclosure    by    imprisonment, 

5  1460. 
damages  double  value  of  property  as  as- 
sessed by  court,   5  1460. 
disclosures  may  be  compelled  by  impris- 
onment,   5 1460. 

osnbesslement 

before  grant  of  letters  testamentary, 

5  1458. 
citation  to  person  suspected  of,  5  1459. 
penalty     for     refusing     to     obey, 
5  1460. 
examination   of   person   suspected   of, 

58  1459,    1460. 
expenses    of    person    cited    on    suspi- 
cion of,  5  1459. 
punishment  for,  8  1460. 
liability  in  damages  for  double  assessed 

value  of  property,  5  1460. 
letters    testamentary   before,    8 1458. 
papers  respecting,  concealed,  how  secured, 

88  1459,    1460. 

penalty 

for  embezzlement  pf  estate,   S  1460. 
for  refusal  to  obey  citation.  5  U60. 
persons    Intrusted    with    estate    of    dece- 
dent may  be  cited  to  account,  5  1461. 

possession 

executor    or    administrator    to    have. 

5  1452. 
of  real   estate,  when  to  be  delivered 

to  heirs  or  devisees,  5  1453. 

EMINENT  DOMAIN.     See  tit.  Condemnation 


ground  for,  5  479. 

in  justices'  court  in  case  of,   8  861. 


abandonment    of    condemnation    proceed- 
ings,  8  1255a. 

action 

how  commenced,  8  1243. 

where  to  be  brought,  8  1248. 
annulment    for    failure    to   pay   damages, 

6  1252. 
answer  may  show  what,  8  1246. 

appeal  In 

effect  of,  on,  6  1257. 
provisions  relating  to  apply,  8  1267. 
attorney's  fees  In  action  on  bond  to  build 

fences,    etc.,    8 1251. 
bond   to   build    fences   and   cattle-guards, 

8  1251. 
cattle-guards  and  fences,  88  1248,  1251. 
code,  effect  of  this  part  of,  58  1258-1264. 
common    use.    court    may    regulate    mode 

of  enjoying,   8  1247. 
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EMINENT  DOMAIN— (Continued). 

compensation,    see    "damages,"    this    title. 

court  to  order  money  deposited  to  be 

delivered       to       defendant, 

when,    6  1254. 

defendant,  when   entitled  to  demand, 

6  1254. 

deposit  la  court 

amount    of    and    duty    of    court, 
8 1254. 


deposit  ta  covrt 

county    clerk    liable    to    plaintiff 

for  loss,  81254. 
Is  at  risk  of  plaintiff,  8  1254. 
plaintiff  to  make  loss  good,  6  1254. 
deposit    of   money    with   state   treas- 
urer,  and   his  duty,    8 1254. 
payment    to    defendant    an    abandon- 
ment    of     defenses,     when, 
8  1254. 
complaint  and  Its  contents,  8  1244. 

description    of    each    piece    of    land 

sought  to  be  taken,  8  1244. 

If  right  of  way  is  sought,  complaint 

must  show   location,   8  1244. 

In  condemnation  for  sewer,  8  1244. 

masse*  of 

all  owners  and  claimants,   8  1244. 
corporations,   6  1244. 
statement    of    the    right    of    plaintiff, 
8  1244. 
condemnation   In.     See  tit.   Condemnation 


abandonment   of  proceedings,   6  1256a. 
estates  and  rights  subject  to,  8  1239. 

facts 

necessary  to  appear  before,  8  1241. 
to   be   found  before,   8  1241. 
conflicting   claims,   court   may   determine, 

8  1247. 

construction  of 

provision,    8  1260. 

statute,  in  general,  88  1253.  1260,  1263. 

this  part  of  code,  88  1258,  1260. 

costs 

as  to,  generally,  8  1255. 
apportionment  of,  8  1255. 
may  be  allowed,   8  1255. 

court 

may  order  money  to  be  deposited  in 

state   treasury,    8  1264. 
or  jury  to  assess  damages,  8  1248. 

compensation  to  be  assessed, 
how,  81248. 

property  sought  to  be  condemned 
constituting  only  part  of 
large   parcel,   8  1248. 

separately,  how  much  the  por- 
tion sought  to  be  con- 
demned   is    injured,    8  1248. 

value  of  the  property  sought  to 
be    condemned,    6  12*48. 

where  property  sought  to  be  con- 
demned 

Is  for  a  railroad,   8  1248. 
is    water,    §1248. 
power  of,  §§  1243,  1247. 


EMINENT  DOMAHf 

court — (Continued). 

shall  have  jurisdiction  to  regulate  the 
mode  of  crossing,  or  enjoy- 
ing a   common  use,    8 1247. 

cross- complaint,  88  442,  1247. 

crossings,    court    may    regulate    mode    of 

making,  8  1247. 

curing    defective    title,    new    proceedings 

for,   61250. 


as  to,  generally,  8  1248. 
apportionment  of,  6  1248. 
assessment  of,  manner  of,  6  1248. 
benefits  to  be  considered   in   the  as- 
sessment of,  8  1248. 
court  or  jury  to  assess,  8  1248. 

date 

when  to  be  fixed,  6  1249. 
with    respect    to    which    shall   be 
assessed,  8  1249. 

deposit 

for   in   court,    88  1252,    1254. 
or  bond  for  payment  of,  8  1261. 
elements  of,  8  1248. 

failure  to  pay  annulment  of  proceed- 
ings, 8  1252. 
in  cases  involving  waters,  8  1248. 
interest  on,   8  1249. 
measure  of,  6  1249. 
money  deposited  applied  on,   8  1257. 
not    to    include    improvements    made 
subsequent      to      summons, 
8  1249. 
payment  of,  time  for,   88  1251,    1254. 
referee  may  assess,   8  1248. 
to  be  assessed  for  each  source  of  in- 
jury  separately,    8  1248. 
to  whom  to  be  paid,  8  1252. 
date  with  respect  to  which  compensation 

shall  be  assessed,  and  meas- 
ure  thereof,   8  1249. 
defective   title,  new  proceedings  to   cure, 

8  1250. 
defend,   who   may,    8  1240. 
defense,  who  may  make,  8  1246. 
defined,   8  1237. 

district    court,   jurisdiction,    8  1243. 
easement  may  be  condemned,  8  1239. 

entry 

on  land  to  survey,  action  for,   8  1242. 
right  of,  may  be  condemned,   6  1239. 
to  make  surveys,  6  1242. 

estate 

subject  to  public  use.  8  1239. 
an   easement,    8  1239. 
fee  simple,  8  1239. 
right  of  entry  upon  and   occupa- 
tion of  land,  8  1239. 
what  may   be  acquired,   88  1239,  1240. 
exception  under,   8  1258. 
execution  to  recover  damages,  8  1252. 
facts  necessary  to  be  found  by  court  be- 
fore condemnation,  8  1241. 
fee   simple  may   be  condemned   for  what, 

8  1239. 
fences     and     cattle-guards,     86 1248-1252, 

§  1257. 
fencing,   8  1248. 
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EMINENT  DOMAIN— (Continued), 
teal  order  of  condemnation 

what  to  contain,  §  1268. 
when  filed,  title  vests,  8  1258. 
for    what    purposes    may    be    exercised, 

8  1288. 
franchise  may  be  condemned,   8  1140. 
generally,   §8  1287-1254. 
hearing,  81247. 

improvements  made  subsequently  to  sum- 
mons, no  compensation  for, 
8  1249. 
interlocutory  order  for  possession,  8  1854. 
Jurisdiction  of 

courts    to   regulate   mode   of  making; 
crossing;     of,     or     enjoying 
common  use,  8  1247. 
superior  court,  8  1248. 
locating  property  required,  8  124*. 


of  property 

manner  of,  8  1242. 
survey,  81242. 
parties   may   make,   when,   81242 
may  be  exercised  on  behalf  of  what  uses. 

6 1287. 
municipality's    land    may    be    condemned. 

8  1240. 
new  proceedings   to  cure  defective  tide 

8  1850. 
new  trial*  and  appeal* 

costs,  defendant  to  bear  when  he  re- 
covers less,  8  1264. 
effect  of  motion,  8  1257. 
provisions  relating  to,  apply,  8  1267 


for  condemnation,  8  1258. 
of  condemnation 

filing,   8  1253. 
what  to  contain,  6  1258. 
parties 

as  to,  generally,  8  1246. 
may  make  location,  enter  and  survey 
when,   8  1242. 


Into  court  does  not  discharge  plain- 
tiff,  81254. 

of  damages  or  deposit  of  bond  there- 
for, 81251. 

when  to  be  made,  88  1251,  1252,  1254 
pending  proceedings  not  affected  by  pro- 
vision, 8  1261. 


plaintiff  may   be  authorized   to   take 

when,   81254. 
putting    plaintiff    in    on    payment    or 

giving    bond    pending    new 

trial  or  appeal,  8  1267. 
power  of  court   to   determine  conflicting 

claims,  8  1247. 
practice  rules  of,  88  1256,,  1262. 
preference  of  proceedings  over  other  civif 

actions,   81864. 

private  property 

defined,  8  1240. 

thmt  may  be  taken  Include* 

all    clashes    of    private    property, 
8  1740. 


EMINENT  DOMAIN 
private  property 

that  may  be  taken  lnelnde*— (Cont'd), 
all  real  property,  8  1240. 
all  rights  of  way  for  any  and  all 

purposes,  8  1240. 
franchises     for     toll- roads,     etc., 

8  1240. 
land     belonging     to     this     state, 

8  1240. 
property    appropriated    to    public 

use,  8  1240. 
railroad  crossings,  8  1240. 
what  Included  under,  8  1240. 
proceeding*  to  condemn 

land  belonging  to  this  state,  8  1240. 
what  facts  must  be  shown,  8  1241. 
^property  devoted  to  pnblfo  use 
may  be  condemned,  8  1240. 
what  must  be  shown  before  condem- 
nation of,  8  1241. 
what  may  be  acquired,  88  1289,  1240. 
public  property  may  be  condemned,  8  1240. 
purpose*   for  which   right  may   bo   exer- 
cised 
aqueducts,   8  1288. 
arsenals,  8  1288. 
booms,    8  1238. 
bridges,  8  1288. 

purposes  for  whleh  may  bo  exercised* 

by-roads    leading    from    highway    to 

residence,  8  1288. 
canals,  8  1288. 
cemeteries,  8  1288. 
chutes,  8  1288. 
dams,  8  1288. 
ditches,  8  1288. 
docks,  8  1238. 

electric  power  lines,  8  1238. 
ferries,    8  1288. 
flumes,   8  1238. 
fortifications,  6  1288. 
magasines,   8  1238. 
navy  and  army  stations,  8  1288. . 
navy  yards,  8  1288. 
oil  pipe-lines,  81288. 
Piers,   8  1238. 

Pipes 

and  dumping-places,  6  1238. 
for  supplying  water  and  storing 
water,  8  1238. 
plank  roads,  8  1238. 

public  buildings  and  gromnds  for  use 
©f 

county,  8  1238. 

state,   8  1288. 
reservoirs,  8  1288. 
roads,  8  1288. 

and  flumes  for  logging,  8  1283. 

for  transportation,  by  traction  en- 
gines, 81288. 
sewerage    of    an    incorporated    city, 

8  1238. 
telegraph  lines,  8  1228. 
telephone  lines,  8  1288. 
toll-roads,  8  1238. 
tunnels,   8  1238. 
turnpike  roads.  6  1288. 
wharves,    8  1238. 
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EMINENT  DOMAIN — (Continued), 
putting  plaintiff  in  possession,  8  1254. 
abandonment  of  defense,  6  1254. 
court  may  order  money  to  be  depos- 
ited     in      state      treasury, 
8 1254. 
duty    of    court    to    order    and    direct 
money  paid  into  court  to  be 
paid   over,    8  1254. 


payment 

Into     court     does     not    discharge 

plaintiff,  8  1254. 
to  defendant  of  money  paid  into 

court,  duty  of  court,  8  1254. 
state    treasurer    shall    pay    out    such 

moneys   deposited   In   what, 

when,  8  1254. 
railroad-crossings,  6  1247. 
respective    lights,    court   may    determine, 

8 1247. 
removal     and    relocation     of     structures, 

court  has  power  to  regulate, 

8  1247a. 
removal  of  railroads,  etc.,  from  right  of 

way  taken  for  road,  ft  1248a. 

right  of  way 

may  be  used,  6  1240. 
subject  to  condemnation,   8  1289. 
rules  of  practice,  88  1256,  1262. 

state 


condemnation  proceedings,  how 
maintained  and  conducted, 
8  1240. 

condemning,  service  of  summons 
and  complaint,  8  1240. 

may  be  condemned,  8  1240. 
treasurer    shall    pay    out    money    de- 
posited     in      what,      when, 
8  1254. 

statute 

concerning    construction    of,    in    gen 
eral,  86  1258,  1260. 

does  not  affect  right  of  city  to  take 
street,  8  1268. 

takes  effect  when,   68  1258,   1269. 
submerged  lands,  6  1240. 


how  issued,  8  1245. 
service  of,   86  1240,   1245. 
what  to  contain,  6  1245. 
superior  court  of  county  has  jurisdiction 

of  proceedings,   8  1243. 
time    when    statute   takes    effect,    86  1258, 

1259. 

title 

defective,  new  proceedings,  6  1250. 
relating  to,  when  takes  effect,  8  1259. 
vests  under,  when,  8  1253. 
uses,  public,  what  are,  8  1238. 
value  of  land  not  taken,  determination  of, 

as  to,  8  1248. 
vesting  title  in  plaintiff,  5  1253. 
what  property  may  be  taken  under,  6  1240. 
when   may   be   exercised,   6  1238. 
when  provision  as  to,  takes  effect,  86  1258, 

1259. 
who  may  defend,  6  1246. 
EMPLOYEE.     See  tits.  Aaencyj  Master  and 
Servant. 


EMPLOYER.     See  tit.  Master  and  Servant. 

ENFORCEMENT  OF  JUDGMENT.    See  tits. 
Jad*-ment!  Bxeevttaa. 

ENGINEER 

exempt  from  jury  duty,  6  200. 

ENGLISH    LANGUAGE 

proceedings  In  courts  of  justice  to  be  in, 

6185. 

ENTRY.     See  tits.  Entry  Upon  Real  Estate* 
Evidence. 

by  decedents,  evidence  in  specified  cases, 

6  1946. 
business,  in  course  of,  6  1947. 
decedent,  by,  6  1946. 
in  course  of  business,  6  1947. 
judgment,   of,  failure  to,  dismissal.   6  581. 
when  made 

against  interest,  6  1946. 

In   a  professional  capacity,   ft  1946. 

in  performance  of  a  duty,  ft  1946. 

ENTRY    UPON   REAL  ESTATE 

limitation  of  action  for,  85  320,  328. 

under  claim  of  title,  6  822. 

when  deemed  held  adversely,  6  322. 

ENTRY  OF  JUDGMENT  OR  ORDER 

superior  court  always  open  for,  ft  73. 
supreme  court  always  open  for,  ft  47. 

EQUITY.    See  tits.  Court  of  Chancery?  Court 
of  Equity. 

ERROR.       See    tits.    Errors,    Defeets,    etc.) 
Evidence. 

in  law,  as  ground  for  new  trial,  6  675. 

when   disregarded,   6  475. 

writ  of.    See  tit.  Writ  of  Error. 

ERROR,  DEFECT,  ETC. 

be  regarded,  when,  6  475. 

disregarded,  to  be,  when,  8  475. 

law,  of,  8  657. 

mistake  in  name.     See  tit.  Mistake. 

or  mistake  in  statement  of  demand,   not 

to  invalidate  claim  to  me- 
chanics' lien,   8  1203a. 

regarded,  when,  8  475. 

ESCAPE 

assisting,  a  contempt,   6  1209. 
limitation  of  action  for,  55  839,  34%. 

ESCHEAT  AND   ESCHEATS 
of  claim 

against     decedent     to     state,     when, 

5  1514. 
to   state,    when,    6  1514. 

ESCHEATED  ESTATES 

action    to    determine   state's   right   to   es- 
cheated property,  6  1269a. 
answer,  6  1271. 
appearance,   8  1271. 

pleadings  and  trial,  6  1271. 
claimants,   5  1272. 
costs,   8  1271. 
default,   8  1271. 

deposit  of  unclaimed  property,  6  1274a. 
generally,   56  1269-1272. 
infants,   limitation   of  actions  by,  6  1272. 
information    by    attorney-general.    8 1269. 
insane    person,    limitation    of    action    by, 

5  1272. 
issue  of  fact,  how  tried,  8  1271. 
limitation  of  action,  on  claims  to,  5 1272. 
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manner  of  commencing  proceedings  rela- 
tive   to,    §  1269. 

married    women,    limitations    in    actions 

by,  §  1272. 

money    deposited    with    treasurer    to   pay 

claim  against  estate  es- 
cheats, when,  §  1514. 

moneys  in  hands  of  public  administrator, 

5 1737. 

order  to  person  interested  to  show  cause. 

§  1269. 

parties,  6 1271. 

petition  of  claimant,  (1272. 

petition  showing;  claims  to  estate  depos- 
ited with  state  treasurer, 
8 1272a. 

pleading*,  §  1271. 


by  person  claiming:  property,  S  1272. 
copy   of   petition   must   be   served 
on  attorney-general,   6  1272. 
failure  to  appear  and  file  petition, 

effect  of,  8  1272. 
relative  to,  manner  of  commenc- 
ing, 8  1269. 
to    recover    property,    judgment, 
how  satisfied,  8  1272. 
to  vest  title  In  state,  8  1274a.  ' 

publication  of  order  to  appear,  8  1269. 
receiver,  8  1270. 

appointment  of,  8  1270. 
of  rents  and  profits  may  be  appointed, 
8  1270. 
sal*  of 

as  to,  8  1271. 

by  board  of  control,  8  1274a. 
confirming,   8  1271. 
costs  and  attorney's  fees,  8  1271. 
disposition  of  proceeds,  8  1271. 
notice  and  time  of,  8  1271. 
vacating,    8  1271. 
vesting  of  title,  8  1271. 
sheriff's  deed,  8  1271. 
summons,  8  1271. 

trial 

as  to,  generally,  8  1271. 
of  issues,   8  1271. 

unclaimed  bank  deposits 

action    commenced    by    the   attorney- 
general,  8 1273. 
escheated  to  the  state,  when,  8  1273. 
service  of  process,  8  1273. 
where   estate  is  less  than   three  hundred 

dollars,  8  1272a. 
ESCROW.  See  tit.  Deed. 

ESTATE 

escheated.     See  tit.  Escheated  Estates. 
for  life.     See  tit.  Estate  for  Life. 

life,    disposition    of,    on    owner's    death, 

8  1728. 

ESTATE  FOR   LIFE 

action    to   terminate,    8 1723. 
decreeing,  ended  on  tenant's  death. 

8  1728. 
disposition    of,    on    owner's   death.    8  1723. 
may  be  set   off  in   partition,   9  770. 
setting  off  in  partition.   $  770. 
waste,  liability  of  tenant   for,   8  732. 


ESTATE   FOR  YEARS 

may  be  set  off  In   partition,  when,   9  770. 
ESTATE   IN    COMMON.     See    tit.    Co  tenant* 
Partition. 
as     to     partition     and     distribution     of, 

88  1675,   1676. 
ESTATE    OF   COUNTY,  ETC. 

action   against    public    officer    restraining 

and    preventing    injury    to, 
8  526a. 
ESTATES   OF   DECEDENTS.    See  tits.  Dis- 
tribution i.  Executors    and    Adminis- 
trators*   Final     Settlement     of    Es- 
tatesi    Partition*     Probate    Courts* 
Public    Administrator, 
absentees 

account,   8  1694. 


bond  of,   8  1692. 
compensation  of,   8  1692. 
may   be   appointed   for,    8  1691. 
claim   for  money   in   treasury,   8  1694. 
sale  of  property  of,   6  1694. 
unclaimed    estate,    8  1693. 
account 

citing    person    intrusted    with    estate 

to,   8  1461. 
generally.      See     tit.     Executors    and 

Adm  Inlstrators. 
of    trustees,    on    distribution,    88  1699, 
1703%. 
administration    letters.     See    tit. 
Letters    Testamentary    and 
•f    Administration. 
administrator.      See     tit.     Execu- 
tors   and    Administrators. 
public.     See    tit.    Public    Adnmtnlstra- 


advancements   to   heirs,   8  1686. 

agents     for     absent     interested     parties, 

66  1691-1698. 
appeals,   66  1714,   1715. 

from     order     respecting     time      for, 

5  939. 
from    what    orders    respecting,    8  963. 
appraisement.        See      "inventory,"      this 

title, 
after-discovered    property,    6  1451. 

time   to   return,   6  1451. 
as  to,  8  1444. 
manner   of,    8  1444. 
none   if  estate  consisting  of  moneys, 

8  1446. 
of   partner's   interest,    8  1585. 
time   to   return,    8  1443. 
when     part     of     estate     in     another 
county,   6  1444. 
appraisers 

appointment     and     compensation     of, 

5  1444. 

may      be      appointed      at      chambers, 

6  166. 
number  of,  6  1144. 
oath  of,  661445,   1449. 

who    disqualified    to   act   as,    6  1444. 

attorney  for  minors,  absentees,  devisees, 

legatees,  creditors,  etc., 
5  1718. 

balance  due  decedent  from  teacher's  re- 
tirement salary- fund,  who 
may  collect,   6  1455. 
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ESTATES  OP  DECEDENTS—  (Continued). 

bond,  additional 

approved  by  judge,    8  1393. 

citation  for,   8  1397. 

conditions   of,    8  1390. 

deficient,   citation   on,   8  1394. 

dispensed  with,  when,  8  1396. 

generally,   8  1388. 

Judge    may    order     of    own    motion, 

*      8  1402. 
justification,  8  1393. 
order  for,  8  1399. 
security,  8  1396. 
separate,     each     administrator,     etc., 

6 1391. 
several,  recoveries  on  same,  8  1392. 
suspending  executor,  etc.,  8  1401. 

sureties 

liable    to    pay    in    same    kind    of 
money  as  principal,   6  1407. 
release   of,   8  1403. 

neglect  of,  8  1403. 
new  sureties,  8  1404. 
children,   estate  under  one  thousand   five 

hundred    dollars    to    so    to 
widow  and,  -8  1469. 
citations,  88  1707-1712. 

claims   against.     See    tit.    Claims    against 

Decedents. 
as   to,   generally,   8  1491a. 
closing  administration,  petition  for,  8  1*70. 
community  property.    See  tit.  Community 

Property. 
continuance   of   administration,   procedure 

to  obtain,  8 1670. 
contract   for   sale   of  realty   by  decedent, 

completion  of,  8  1789a. 

costs,  8  1720. 

by  whom  to  be  paid,  8  1720. 
execution   for,   8  1720. 
of   final    distribution,    6  1664. 
of    proceedings    for    partial    distribu- 
tion, 8 1663. 
creditors,  debtor's  discharge  in  will  is  not 

valid  against,  8  1448. 


death 

after     action     brought 
levied 


•r    execution 


execution 

levied  before   death,   8 1505. 
not     to     issue     after     death, 
8 1505. 

Judgment 

against   decedent 

dying  after  verdict  or  de- 
cision,  effect  of,    8  1506. 
proceedings  where  execu- 
tion levied,    81505. 
creditor    may    redeem    property, 
6  1505. 
of   minor    child    pending    administra- 
tion, proceedings  on,  8  1665. 
before    patent    issues,    petition    and 
proceeding      to      determine 
heirs  at  law,  8  1724. 


debt 


discharged  by  will  to  be  Included  in 
'  inventory,  8  1448. 

payment  of 

contingent  claims,   8  1648. 


ESTATES  OF  DECEDENTS 

debt 

payment  of — (Continued), 
disputed  claims,  8  1648. 
executor,    etc.,    personally    liable 

after  order,  8  1649. 
extension  of  time  for  closing  es- 
tate,  8 1651. 
funeral  expenses,  6  1646. 
Insolvent  estate,  8  1645. 
mortgaged  property,  8  1644. 
omitted  from  order  for  payment, 

barred,  88  1650,  1651. 
order  for,  8  1647. 
out  of  designated  property,  6  1560. 
priority,  8  1643. 
rebate  under,  8  1648. 
sickness,  last,  expenses  of,  8  1646. 
property  chargeable  with,  8  1516. 
debts  against.   See  tit.  Claims  again**  De- 
cedents. 
discharge    of   executor    or   administrator. 

88  1691-1698. 

disqualification 

clerk  to  transmit  certified  copy  of  or- 
der and  papers,  8  1429. 

•f  Jndge 

re  transfer    of    proceedings    when 
new  judge  acts,  8  1430. 

transfer 

not  necessary  when  judge  of 
adjoining  county  attends, 
8 1431. 

of  proceedings 

.        does    not   affect   right   to 
letters,   8  1432. 
powers    of   judge    on   re- 
transfer,  8  1432. 
retransfer        of         paper. 

8  1432. 
When    proceedings    to    be 
returned,  8  1433. 
proceedings  to  be  transferred   to  ad- 
joining county,  8  1431. 

disqualified 

to  grant  letters,  in  what  cases,  8  1430. 
transfer,  because  judge  is,  8  1431. 
distribution.      See     tit.     Distribution     and 

Final  Settlement. 
and  partition,  88  1675-1686. 
on  final  settlement,  68  1664-1670. 
embezzlement   of.    See    tit.   Embeanlemeat 

and   Surrender  of  Property 
of  Estate. 
order  to  examine  party  charged  with, 
8  1733. 
punishment  for  failure  to  attend, 
8  1734. 

estates  under  twenty-five  hundred  dollars, 

proceedings  In 

administration  of,  8  1469. 
on  setting  apart  estate  under.  8  1469. 
setting  apart  estate  under,  8  1469. 
executors    and    administrators.     See    tit 

Executors   and  Admlnlstra* 

tors. 

expenses  of  administration 

executor  may  retain,  8  1646. 
provision  in  will  for,  88  1560,  1562. 
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ESTATES  OF  DECEDENTS— (Continued). 

extension     of     time     for     administration, 

where  will  puts  limitation 
thereon,  8  1670. 

family  allowance.  See  tit.  Family  Allow- 
ance. 

filing:  copy  of  notice  to  creditors,  1 1491a. 

fraudulent      conveyances      by      deceased, 

8  1589. 

guardian.   See  tit.  Guardian. 

heirs 

advancements  to,  8  1686. 

contests  all  matters,  right  to,  8  1686. 

real   estate,  entitled  to  possession  at 

end  of  ten  months,  8  1463. 
rights  against  executors,  etc.,  88  1452, 

1458. 

heirship 

claim  of,  procedure,  8  1664. 
complaint   to   adjudge   heirship,    time 

to  file.  8  1664. 
determining   heirship  on   final   distri- 
bution,  81664. 
proceedings  to  determine,  8  1664. 
homestead.    See   tit.    Homestead. 
inventory.    See  "appraisement,"  this  title, 
after-acquired   property,   time   to  re- 
turn, 8  1451. 
after-discovered  property,   8  1461. 

how  enforced,  8  1451. 
appraisement  unnecessary   if  all   es- 
tate money,  8  1446. 


appointment,  fees,  etc.,  6  1444. 
oath,  6  1446. 

debt 

discharged  by  will  to  be  Included, 

8  1448. 
due  by  executor,  included,  8  1446. 

execntor 

claim  against,  to  be  included  In, 

88  1447,  1448. 
to    Include    debt    or    demand    of, 

8 1447. 
form  Of,   8  1445. 

homestead  to  be  Included,  8  1448. 
how  made,  6  1445. 

liability  for  failure  to  return,  6  1450. 
may  be  received  at  chambers,  8  166. 
moneys  must   be   Included   In,    8  1446. 
oath  to,  8  1449. 
of  partner's  interest,  8  1685. 
property        discovered        afterwards, 

8 1451. 
revocation    of   letters   for   not    filing, 

8  1460. 
time  to  return,  8  1448. 
to  account  for  moneys,  8  1443. 
to  be  returned,  including  homestead, 

8  1448. 
to  contain  what,  8  1445. 
to     show    community    and     separate 

property,   8  1445. 
where  a   debtor   named   as   executor. 

8  1447. 
where     estate     consists     of     moneys, 

8  1446. 
investment,    funds    In    United    States    or 

California  securities,  8  1640. 


estates  of  DECEDENTS — (Continued), 
issues,  6  1716. 
judge,  disqualification  of,  88  170,  1430. 

jurisdiction 

decided    by    first    application,    when, 

8  1295. 
of  probate  courts,  88  76,  1294,  1295. 
wills   to   be   proved   in   what   county, 

8  1294. 

lands  of  decedent  not  patented 

petition  to  establish  heirship,  gener- 
ally, 8  1724. 

effect  of  decree  under,  8  1724. 

notice  of  time  of  hearing  of, 
8  1724. 

order  fixing  time  of  hearing  of. 
8  1724. 

proof  on,  8  1724. 

lease  of  mining  property  of 

as  to,  generally,  8  1580. 
proceedings     to     obtain     order     for, 
8  1580. 

lease  of  real  property  of 

appraisement  of  rental  value,  8  1579. 
conditions  of,  6  1579. 
effect  of.  8  1679. 
execution  of,  6  1579. 
hearing,  6  1579. 

appointing   appraisers   on,    8 1679. 

witnesses  at,  6  1579. 
Irregularities  In,  effect  of,  6  1579. 
jurisdiction,   8  1579. 


certified  copy  of  to  be  recorded, 

6 1579. 
directing  execution  of,  8  1679. 
to  show  cause,  8  1579. 
service  of,  6  1579. 
petition  for,   requirements   of,    8  1579. 
proceedings  for,  8  1579. 
recording,  6  1579. 
terms  of,  8  1579. 
when  may  be  authorised  by  the  court, 

8  1577. 
who  may  petition  for,  8  1579. 
legacies,   property,    how   resorted    to    for 

payment  of,  8  1658. 
life  estate,  disposition  of,  8  1664. 

mining  property  of 

lease  of 

as  to,  generally,   8  1580. 
proceedings  to   obtain  order  for, 
8  1580. 

sale  of 

as  to,  generally,   8  1580. 
proceedings   to   obtain   order   for, 
8  1580. 

mortgage  of  real  property  of 

as  to  proceedings  to  obtain  order  for, 

8  1678. 
authorized  by  court,   may   be,   when, 

8  1577. 
deficiency  judgment  on  foreclosure  of, 

8  1578. 
effect  of,  8  1578. 
execution  of  and  notes,  8  1578. 
foreclosure  of,  8  1578. 

deficiency  judgment  on,  8  1578. 


INDEX. 


ESTATES   OF   DECEDENTS 

mortgage  of  real  property 

foreclosure  of — (Continued). 

indebtedness    remaining-    unsatis- 
fied, how  disposed  of,  fi  1578. 

hearing  on  application  for  leave  to 

as  to,  generally,  5  1578. 
witnesses  on,  §  1578. 

mortgage  of 

insurance     on     mortgaged     buildings, 

§  1578. 
interest  on,   §  1578. 
Irregularities   in,   effect  of,   8  1578. 

order 

directing  loan  and,  §  1578. 

certified  copy  to  be  recorded, 
S  1578. 
duty  of  executor,  etc.,  after  mak- 
ing of,  8  1578. 
of  payment,  88  1**3,  1644. 
to    show    cause,    8  1578. 
service  of,  8  1578. 
petition   for  must  show   what,   8  1578. 
recording  of,  8  1578. 
who  may  petition  for,   8  1578. 
new  trials.     See  tit.  New  Trial*. 

as  to,   8  1616. 
nonresident.     See  tit.  Nonresident. 

jurisdiction  decided   on   first   applica- 
tion,   when,    8  1295. 

nonresident      or     absentees,     proceedings 

regarding  absentee 

certificate    of,    for    proceeds,    8  In- 
disposition of  interest  of  66  1691,  1693. 
distribution.      See    tits.    Distribution! 

Final    Distribution)    Partial 

Distribution. 


ESTATES   OF   DECEDENTS 


absentee 


for 

accounting  by,   6  1694. 
appointment  of   by   court 

to       take       possession, 

6 1691. 
bond     and     compensation 

of,  8  1692. 


lonresMents    or 
ete. 

distribution 


absentees*    proceedings. 


agent  for  absentee 

certificate    of,    for    proceeds, 

8  1696. 
court  to  appoint  to  take  pos- 
session  for,    8  1691. 
deposit    of    moneys    for    with 

county  treasurer.   8  1691. 
interest  of,  sold,  when,  8  1694. 
liability  on  bond,  8  1695. 

statute      for     applies     to 

what  estates,   6  1667. 
unclaimed    personalty    in 
hands     of,     disposition, 
6 1693. 
sale     of     interest     of,     when, 

8 1694. 
unclaimed    personalty    in 
hands  of  agent  of,  disposi- 
tion, 8  1693. 


nonresidents    or 

etc,  distribution,  agent  far   absen- 
tee— (Con  ti  nued ) . 

where    decedent    nonresident,   de- 
livery of  property,  6  1667. 
•ale     of     absentee's     interest,     when. 

6  1694. 
unclaimed  interest  of.    See  tit.  Public 
Administrator. 
how  disposed  of,  88  169*,   1739. 
notice  to  creditors,  filing  copy  of,  8  1491a. 
oath,  executors',  administrators',   8  1387. 
partial  distribution   prior   to   final    settle- 
ment, 86  1658-1663. 
parties    claiming,    are    incompetent    wit- 
nesses,  6  1880. 
partition  of  real  estate,  etc.,  68  1675,  1686. 
partnership,  survivor  entitled  to  settle  up 

business,   6  1586. 

payment  of  debts 

designated  property,  6  1560. 
estate  is  subject  to,  6  1563. 
order  of,  6  1643. 
will,  provision  In 

for,  effect  of,  5  1560. 

insufficient,   8  1562. 
practice,  rules  of,  6  1713. 

probate 

chambers,  judge  at,  may  grant  88  176. 

1305. 
conclusive  after  one  year,  6  1333. 
contest,   88  1307,   1312-1318,   1327-1333. 

answer,  6  1312. 

appeal,  5  1313. 

certificate   of  will   proved,    8  1S17. 

demurrer,   6  1312. 

grounds  to  be  filed,  6  1312. 

judgment,  8  1314. 

jury,  6  1313. 

none,   5  1308. 

recording  will  and   proof,   6  1318. 

trial,  8  1313. 

verdict,  6  1314. 

witnesses 

testimony    of,    good    as    evi- 
dence for  the  future,  6  1316. 

who    to    be    examined,    fi  1315. 
courts  of,  jurisdiction,   66  1294,   1295. 
effect  of,  on  administration,  8  1423. 
hearing,   8  1306. 

letters 

administrator's,  with  will  an- 
nexed, 65  1350,  1356. 

durante   minore  aetate,   6  1354. 

executors,  etc.,  who  competent, 
6  1350. 

form   of.   66  1360,   1429. 

further,  after  final  discharge,  if 
further  property  discov- 
ered,  8  1698. 

issue,   to  whom,   6  1349. 

objections  to  granting  to  be  filed. 
6  1351. 

petition  for,   6  1300. 

renunciation  by  executors,  con- 
structive, 6  1301. 

seal   necessary,    6  151. 

transcript  of  minutes  equivalent 
to,  8  1429. 
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probate — (Continued). 


citations    to    persons    interested, 

8  1328. 
costs,  8  1332. 
hearing,    9  1329. 
judgment,  }  1330. 

effect  of,  S  1331. 
time  allowed,  9  1327. 
where  granted,  55  1294,  1295. 
will.     See  tit.  Probate  of  Will. 
proof  of  will  to  be  filed,  5  1318. 
public  administrator.     See  tit.    Public  Ad- 
ministrator. 
as  to.   18  1726-1744. 
publication,  how  made,  6  1706. 
real   estate,   specific   performance   of  tes- 
tator's    contracts,     98  1597- 
1607. 
recording-  order  is   notice,   etc.,    8  1706. 
sale  of  real  property  of.    See  tit.  Sale  and 

Conveyance  of  Property   of 
Decedent. 
settlement.      See   tit.   Executors   and   Ad- 
ministrators. 

final 

extension  of  time  for,  8  1662. 
when  to  be  made,  8  1652. 

special  notice  to  belrs 

as  to  request  for,  8  1380. 
how  given,  6  1380. 

specific  performance  of  decedent's  con- 
tract to  convey.  See  tit. 
Execntors  and  Administra- 
tors. 

stranger  dying,  notice  to  public  adminis- 
trator, 6  1728. 

summary    administration    of   estates    less 

than    fifteen    hundred    dol- 
lars, 81469. 

surviving  heirs  may  collect  money  de- 
posited in  bank.   8  1454. 

taxes,   to  be  paid  on  distribution,   8  1669. 

testamentary  document  to  be  delivered  to 

court,  8  1298. 

transfer  of  proceedings,  88  1431,  1432. 

trials,  6  1716. 

wife    and    children,    estate    under    fifteen 

hundred    dollars    to    go    to, 
8  1469. 

will 

and   certificate   of   proof    to   be   filed, 

8  1318. 
citation  to  produce,  8  1302. 
delivered   to   court,   to   be,    8  1298. 

foreign 

filing  copy,   8  1323. 
hearing,   8  1324. 
recording,  8  1322. 
found    after    administration    granted, 

8  1423,  1424. 
nuncupative,    88  1344-1346. 
where  proved,  86  1294,  1295. 
witnesses,  claimants  are  incompetent, 
8  1880. 

ESTATES  OF  MISSING  PERSONS.     See  tit. 
Missing   Persoi 

ESTOPPEL 

in  pais,  8  1926.  | 


ESTOPPEL— (Continued). 

landlord   and    tenant.      See    tit.   Landlord 

and  Tenant. 
as  to  in  case  of,  8  1962. 
standing  by,  8  1962. 
sureties  bound  by,   8  1912. 
to   deny   judgment,    88  1908-1915. 

EVICTION.    See  tit.  Ejectment. 
of  execution  purchases  releases  him,  8  708. 
re-entry    after     its    contempt    of    court, 

8  1210. 

EVIDENCE.  See  tits.  Testimony!  Witnesses. 
accomplice,   see  "weight  and  sufficiency/' 

this  title, 
account  where  items   of,  refused,   not   to 

be  given  in  evidence,   §  454. 
acknowledged     documents,     evidence, 

8 1961. 
acquiescence,  presumption  as  to,  8  1963. 
act,  part  of,  in,  all  may  be  put  in,  8  1864. 

administration 

entry  in  minutes  regarding,  conclu- 
sive, 8 1376. 

letters  of,  transcript  of  minutes 
equivalent  to,  8  1429. 

of  oath  or  affirmation.     See  tits.  Ad- 
ministration    of     Oath     or 
Confirmations  Confirmation  i 
Oaths. 
administrator,  etc.,  action  by  and  against. 

See  tit.  Execntors  and  Ad- 
ministrators. 

admissibility  and  relevancy  of 

bible,  to  prove  pedigree,  8  1870. 

character,  good,  evidence  of,  admis- 
sible, when,  8  2053. 

collateral  fact,  as  to  Inquiry  into, 
8  1868. 

common  reputation  respecting  facts 
more  than  thirty  years  old, 
6 1870. 

admissibility  and  relevancy  of 

confined    to    material    allegations    of 

pleading,   8  1867. 
declaration   of   third   person,    conduct 

in  relation  to,  8  1870. 
facts   which    may   be    proved   on   the 

trial,   8  1870. 
inscriptions   as    evidence    of    common 

reputation,   8  1870. 
is  for  the  court,   8  2101. 
letter    admitted,    answer    admissible, 

8  1854. 
material  allegations  only  are  required 

to  be  proved,   8  1867. 
monuments,   as   evidence    of   common 

reputation,    8  1870. 

on   handwriting 

ancient  writing,  comparison,  how 
made.  8  1945. 

comparison        of       handwritings. 
8  1944. 

evidence       of,      by      comparison. 
88  1944.   1945. 

genuineness  of,  to  prove  a  writ- 
ing. 88  1944.  1945. 

how  proved,  8  1943. 

opinion     of     witness     respecting 
8  1870. 
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contract — (Continued). 

sale  by  sample.  See  tit.  Sale  by 
Sample. 

skilled  persons  may  testify  to  de- 
cipher  character,   I  1863. 

terms  construed  in  general  accept- 
ance, 8  1861. 

written  words  control  those  printed 
in  blank  form,  §  1862. 

conversation 

all    admissible   where   part   admitted, 

{  1854. 
part  oft  in   evidence,  all  may  be  put 
in,  8  1854. 
copy  of  foreign,  record  is,  when,  §  1907. 
corroborative.  8  1889. 
defined,   §  1859. 
evidence,   what  is,  8  1889. 

credibility 

collateral  inquiry  as  to,  I  1868. 
determination  of,  6  1847. 
impeachment  of,  fi  1879. 
credit,  representations  as  to,  must  be  In 

writing.   8  1974. 
cross-examination.      See    tits.    Croas-Es> 

ami nation  j   Witnesses, 
cumulative,  what  is,  8  1888. 
custom.     See  "usage*  and  custom*,"  this 

title. 
as  to,   81870. 
date,  presumed  true,  8  1968. 
de  facto  officer,  8  1968. 
death,  presumption  of,  priority  of,  8  lt68. 

declaration* 

acts  or  omissions  of  another,  one  per- 
son not  affected  by,   8  1848. 

admissible  against  party  making. 
8 1870. 

agent 

as  evidence,   8  1870. 

when  admissible,   8  1870. 
all  admissible  if  part  admitted,  6  1864. 
conspirator  of,  8  1870. 

decedent 

acts  or  omissions  of,  admissibil- 
ity against  successor, 
8  1858. 

admissibility  against  his  suc- 
cessor in  interest,  8  1853. 

against  interest,  8  1870. 

as  to  pedigree,  88  1852,  1870. 

relating  to 

birth,  8  1870. 
death,  8 1870. 
marriage,  8  1870. 
respecting  relationship,  6  1870. 
dying.     See  tit.  Dying  Declarations. 
in   general,    8  1870. 
interest,   against,    8  1863. 
member    of    family,    as    to    common 
reputation,   8  1852. 
pedigree,  8  1852. 

•f  decedent 

admissibility      as      part      of     res 

gestae,    8  1853. 
as  evidence  of  pedigree,   8  1852. 


EVIDENCE 
declarations,  off  decedent — (Continued). 

evidence 

against  successor  in  interest, 

8  1853. 
of  pedigree,  8  1852. 
generally,  8  1870. 
of  predecessor  in  title,  8  1849. 
of   third   person,   conduct  In   relation 

to,  8  1870. 
one   jointly   Interested,   when   admis- 
sible, 8  1870. 
partner,  when  admissible,   8  1870. 
predecessors  in  title,  8  1849. 
proof  on  trial,  6  1870. 
res  gestae.     See  tit.     Res  Gents*. 
part  of,  6  1850. 

third  person 

not  to  prejudice,  8  1848. 
when  admissible,  8  1870. 
which  are  a  part  of  the  transaction, 

8  1850. 
written  under  oath  to  be  by  deposi- 
tion,  8  2020. 

deed 

construction  of,  88  I860,  2077. 
vary,  parol   evidence  can   not   be  ad- 
mitted   to,     88  1855,     1856. 
defendant  must  prove,  what,  8  1869. 

definition*  of  various  kinds 

and  divisions,   8  1825. 

conclusive,   8  1837. 

corroborative,   8  1839. 

cumulative,   8  1838. 

direct,   6  1831. 

generally,   8  1823. 

Indirect,  8  1832. 

indispensable,   8  1886. 

inference,   defined,   8 1958. 

judicial.   8  1823. 

law.  8  1825. 

oral  examination,   6  2005. 

partial,   6  1834. 

prima  facie,  6  1883. 

primary,   8  1829. 
%      proof,  8  1824. 

relevant,   8  1870. 

satisfactory,   8  1835. 
*  secondary,   8  1880. 

slight,    8  1835. 
degree  of,  8  1828. 

certainty  required  to  establish  facts. 
8 1826. 

specified,  8  1827. 
delivery,   Imports  ownership  of  deliverer, 

8  1963. 
demonstration,  not  required,  8  1826. 
deposition.    See  tit.  Deposition. 
descriptions  of  land,  rule  for  construction 

of.     See   tit.   Description  of 
Lands. 
detainer,  unlawful,  in,  8  1172. 
diagram.     See   tit.  Diagram. 

direct 

defined,   8  1831. 

of  witness  to 

agreement  is,  8  1831. 
writing  is,  8  1831. 
what  is.  8  1831. 
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EVIDENCE— (Continued). 

deposition    may    be    read    in,    by    either 

party,  9  2022. 
disputed    facts    to    be    proved    on    trial, 

9 1870. 
divorce,  confession  of  adultery  alone  not 

sufficient,  9  2079. 

documentary 

accounts.     See  tit.  Account*. 

summary    of,    admissible    in    evi- 
dence,  when,   9  1855. 
acknowledgment,  certificate  of,  prima 

facie  evidence,  9  1948. 
affidavits.     See  tit.  Affidavit*. 
rank  of,  as,   9  2009. 
what  may   be  proved  by,   99  1379, 
2009. 
books.     See  "book*,"  this  title. 

containing;     the     law,     presumed 

correct,   9  1900. 
containing;     published     decisions, 
admissibility     in     evidence, 
9  1900. 
historical,  as  evidence,  9  1936. 
official    books,    entries    in    prima 

facie  evidence,   9  1920. 
of  art.  9  1986. 
of  science,  9  1986. 
presumption     as     to    correctness, 
9  1936. 
certificate  of  purchase  or  location  of 
lands  as   evidence   of  own- 
ership, 9  1926. 
charts  as  evidence,  9  1986. 
entries 

by    officers,    as    evidence,    99  1920, 

1926. 
in  family  bible  or  books,  as  evi- 
dence of  pedigree,  9  1870. 
in    justice's    docket,    prima    facie 

evidence,   9  912. 
In   official,   prima   facie   evidence. 

9  1920. 
of    decedents,    admissible    in    evi- 
dence,  when.   9  1946. 
execution-books,     prima     facie     evi- 
dence, 9  683. 
judgment  as.  99  1920,  1962. 
Judicial  record 

authenticated,   how,   as   evidence, 

9  1905. 
definition  of,  9  1904. 
of  another  state,  effect  of,  99  1913, 

1921. 
of  court   of  admiralty,   effect   of. 

9  1914. 
•f  foreign  country 
effect  of,   9  1916. 
how  authenticated,   9  1905. 
of    justice    of    the    peace,    prima 
facie  evidence.  9  912. 
laws,   written   and   unwritten.    9  1895. 
letter   admitted,    answer    is    also   ad- 
missible,  9  1854. 
maps  as   evidence.   9  1936. 
notice    to    adverse    party    to    produce 
writing;.     See  tit.  Notice  to 


as  to,  generally,   99  1855,    1938. 
officers,    entry    by,    prima    facie    evi- 
dence,   99  1920,    1926. 


EVIDENCE 

documentary — (Continued). 

records   of  officer,   admissible   In   evi- 
dence,  9  1920. 
will 

admissible  in  action  to  quiet 
title  where  validity  of  de- 
vise involved,  whether  ad- 
mitted to  probate  or  not, 
9  738. 
wrltlnara 

accounts,  summary  of  admissible, 

when,  9  1855. 
called  for  and  inspected,  may  be 

withheld,  9  1939. 
construction    of.      See    tit.    Con- 
tract a. 
as  to,   99  1856-1866. 
contents     of     admissible,     when. 

9  1855. 
Inspection   of   may    be   demanded 

in  what  cases,  9  1000. 
part     admitted,     all     admissible, 
9  1854. 

shown  to  witness 

«may    be    inspected    by    other 
party,  9  2054. 
must    be    read    in    evidence, 
when,  9  8054. 
effect  of,   9  SO  61. 

as  to  generally.  9  2061. 
instruction   as   to.     See   tits.   Inatruc- 
to  Jury |  Jury. 
to    be    given    on    certain    points, 
9  2061. 
jury  to  judge  of,  9  2061. 
reasonable    doubt.      See    tit.    Reason- 
able Doubt* 
engravings,  etc.,  9  1870. 

entry 

in  books.   99  1946,   1947. 
In  official  books,  prima  facie,   9  1920. 
made  by  officers  or  boards   is   prima 
facie,    9  1926. 
errors  and  defects.     See   tit.  Errors,  De- 
fects, and  Mistakes. 
disregarded,   when,   9  476.- 
established  by  law,  whatever  is,  is  judi- 
cially recognized,  9  1876. 
estoppel,   99  1908,   1962. 

matter  adjudged,  99  1908,  1911. 
"standing  by."  9  1962. 
sureties,  bound  by,  9  1912. 


examination 

cross-examination,   99  2045,   2048. 

direct-examination,   99  2046-2047. 

of  witness.    See  tit.  Witness* 

oral,  defined,  9  2006. 
exceptions.     See  tit.  Executions, 
expert  and  opinion.     See  tit.  Witnesses. 

expert      may      decipher      instrument. 
9  1863. 

Insanity,  opinion  of 

intimate      acquaintance      as      to. 

*  9  1870. 
subscribing  witness  as  to,  9  1870. 
interpreter,      when     summoned,     and 
duty  of,  9  1884. 
«      opinion  as  to  identity  or  handwriting, 
9  1870. 
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expert  and  opinion — (Continued). 

opinions  on  questions  of  science,  art 
or  trade,  9  1870. 
facts    which    may    be    proved    on    trial. 
1 1870. 

after  proof  of  a 

conspiracy,  act  or  declaration  of 

a  conspirator,   9  1870. 
partnership  or  agrency,  the  act  or 
declaration  of  a  partner  or 
agent,  9  1870. 

any  other  facts,  9  1870. 

oomxnon  reputation,   I  1870. 

monuments  and  inscriptions  in  pub- 
lic places,  contents  of  a 
writing,  9  1870. 

opinion  of  a  witness  respecting;  hand- 
,       writing;.   9  1870. 

precise  fact,  9  1870. 

questions  of  fact  are  for  jury,  9  2101. 

such  facts  as  serve  to  show  the  cred- 
ibility of  a  witness,  9  1870. 

testimony  of 

the  act,  declaration  or  omission  form- 
ing1 part  of  4.  transaction, 
9 1870. 

the  act  or  declaration,  verbal  or 
written,  of  a  deceased  per- 
son. 9 1870. 

the  opinion  of  a  subscribing  witness 
to  a  writing,  9  1870. 

the  testimony  of  a  witness  deceased, 
9 1870. 

usage,  9  1870. 
finding  upon  issue  not  before  court.     See 

tit.  Finding. 
flags,   judicially   recognised,   9  1876. 

forcible 

detainer  in.  See  tit.  Forcible  Entry 
■ad  Detainer. 

entry,  in,  9  H72. 
foreign    law    presumed    same    as    law    of 

this   state,    9  1968. 


statute  of 

agreement    not   to   be    performed 
within  one  year,  9  1*73. 

goods,  sale  of,  two  hvmdred  dol- 
lars, 9  1078. 

guarantee,   9  1978. 

implied,   9  1978. 
trust,  9  1978. 

land,   transfer   of,   9  1971. 

lease,  9  1971. 

marriage,    promise    in    considera- 
tion of,  9  1973. 

will,  9  1972. 

__al 

definitions  and  divisions.  99  1828-1839. 
principles  of,   99  1844-1870,  2070-2104. 
provisions,  9  2101. 
good  character  of  party  or  witness  may 

be   shown,   9  2053. 

hearsay  and  res  gestae 

confined      to      personal      knowledge, 

9  1845. 
declarations 

a  part  of  transaction,   9  1850.  , 
res  gestae,  9  1850. 


EVIDENCE 

hearsay  and  res  rests*— (Continued), 
exhibits,  material  objects,  9  1964. 
what  admissible,  9  1870. 
higher,  is  presumed  adverse  If  lower  pro- 
duced,  9  1983. 
historical   books,   9 1936. 
husband    and    wife,    parties    to    actions, 

99  370,  371. 
identity     presumed     from     same     name. 

9  1968. 
impeachment    of    witness.      See    tit.    Isa- 

neacament. 
as  to,  99  2049,  2051,  2052. 
in  action  for  divorce.     See  tit.  Divorce. 
in  contest  of  election.    See  tit.  Contenting 

Elections. 

in  description  of  lands.     See  tit. 

tlon  of  Lands, 

in  mechanics'  lien  cases.    See  tit. 

lea9  Lien. 

In  particular  cases.  9  2074. 

and   miscellaneous   and   general   pro- 
visions,   99  2070-2104. 

Indirect  evidence 

classification  of,  9  1967. 
defined,  99  1832,  1957. 
what  is,  9  1832. 

Indispensable  evidence 

definition  of,  9  1886. 

in  general,   991967-1974. 

in  perjury,   9  1968. 

number  of  witnesses,  9  1968. 

in  treason,  9  1968. 

number  of  witnesses,  9  1968. 

what  is,   99  1836.  1967. 

when   necessary,   9  1967. 
inference.     See  tit.  Inferences. 

arises,  when,  9  I960. 

definition  of,   9  1968. 

facts    from    which    other    facts    are, 
99  1870,  1960. 

from  admission,  9  1832. 

when  arises,   9  1870. 
innocence  presumed,  9  1963. 

instrument  in  writing 

construction  of,   99  1858,  1860. 
executed  how,   9  1933. 
instructions.       See     tit.     Instructions    to 

Jnry. 
general,   on   evidence,   9  2061. 
intent,  unlawful,   presumed   from   unlaw- 
ful act,  9  1963. 

Interpreter 

as  to,  9  1884. 
of  writings,  9  1863. 
judge,  witness  may  be,  9  1883. 

Judgment 

estoppel   under,   9  1908. 
judicial  evidence,  9  1823. 

Judicial   notice 

as  to,   9  1875. 
as  to  what  facts,  9  1875. 
court   to   disclose   to  jury,   9  2102. 
in  general,   9  1827. 
of  laws  of  nature,  9  1875. 
of  facts,  public  and  private,  of  legis- 
lature, 9  1875. 
juror  may  be  witness,  9  1883. 
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EVIDENCE— (Continued). 

jury,    general    remarks   on   evidence   for, 

§  2061. 
kinds  and  degrees  of,  99  1875-1978. 
as  to  kinds  of,  §8  1827,  1828,  1875. 
conclusive  or  unanswerable  evidence, 

9  1978. 
indirect  evidence,   influence  and  pre- 

sumptions,    1 1957. 
indispensable  evidence,   9  1967. 
knowledge  of  the  court,  §  1875. 
material     objects     presented    to     the 

senses   other   than   writing;, 

I  1964. 
witnesses.     See  tit.  Witness. 
written.     See  tit.  Writings. 


judicial,  9  1875. 

court  to  declare,  jury  to  accept, 
9  2102. 
of  court,   9  1876. 

personal   witness   must   testify   from, 
9  1846 
law 

of     foreign     country,     how     proved, 

9 1901. 
organic,  what  is,  9  1897. 
questions  of,  for  court,  9  2102. 
sister  state,  of,  how  proved,  9  1902. 
statutes,  what  are,  9  1897. 
unwritten,   9  1899. 

written,  what  is,   written  or  unwrit- 
ten, 9  1895. 
leading  questions,   9  2046. 
legitimacy,   presumption  of,   99  1962,   1963. 
libel,  in.     See  tit.  Slander  and  Libel. 

in   action   for,   9  460. 
life,  ordinary  course  of.  presumed,  9  1963. 
location,     certificate     of,     proves     what, 

99  812-363. 


inaer  of  production 

affidavits,    99  2009-2016. 
depositions,    99  2019-2021. 

manner      of      taking      in      state, 

99  2031-2036. 
manner    of    taking   out    of   state, 
99  2024-2028. 
general  rules  of  examination,  99  2042- 

2064. 
mode  of  taking  testimony  of  witness, 
99  2002-2006. 
maps.     See  tit.  Maps. 
as  evidence,   9  1936. 


declarations   of   testator   in   will    are 

evidence  of  his,  9  1858. 
presumption  as  to,   9  1968. 
material    allegations    only   to   be    proved, 

9  1867. 
material    objects.      See    tit.   Material    Ob- 
jects     Presented      to      the 
Senses,  etc. 
as  to,  9  1954. 

means  of  production 

person   present,  compelled   to   testify, 

9  1989. 
subpoena.     See  tit.  Subpoena. 
warrant   may   be   issued   for    witness, 
I  when.    9  1993. 

contents  of  warrant,  9  1994. 


EVIDENCE 

means  of  production 

warrant  may   be  Issued   for  witness, 
when — (Continued) . 
on  whose  motion,  9  1996. 
how  examined,   9  1997. 
when  a  witness  is  compelled  to  at- 
tend, 9  989. 
mineral  land  patent,  date  of  location  is 

prima  facie,  9  1927. 
mining  laws  and  customs,  9  748. 

money 

paid   to   person   is   presumed   due   to 
htm,  91968. 
monuments,  etc.,  99  1870,  2077. 


laws  of,  judicially  recognised,  9  1876. 
ordinary  course  of,  presumed,   9  1968. 
notice 

construction    of,    to   be   according    to 
ordinary  acceptation  of  its 
terms,  |  1864. 
judicial,  9  1875. 
to  produce,  99  1855,  1988. 
nuisance.     See  tit.  Nuisance. 
oath.     See  tit.  Oaths  and  Affirmations. 
administration    of,    99 188,    177,    2098- 

2097. 
form  of,  99  2094,  2096. 
necessary,  9 1846. 
objections  to  tender  of  payment  must  be 

specified.    See  tit.  Payment. 
objects,   material.     See   tit.   Material   Ob- 
jects     Presented      to      the 
Senses,  etc. 
as  to,  9  1954. 
of  foreign  law,  9  1901. 


as  to.  99  2074,  2076. 
equivalent  to  payment,   9  2074. 
to       compromise,       admits       nothing, 
9  2078. 
officers,    entries   by   prima   facie,    99  1920. 

1926. 
official  acts,  public  and  private,  are  judi- 
cially  recognised,    9  1875. 
official  documents,  proof  of,  9  1918. 
omissions,    as     evidence     against    party, 

9  1870. 
one  part  of  transaction  proves  the  whole 

is  admissible,  9  1864. 
one   person    not   affected   by   acts   of  an- 
other,  9  1848. 
one  witness  sufficient  to  prove  fact,  9  1844. 
of  offer  of  compromise 

admits  nothing,   9  2078. 
declarations   favoring  settlement  ad- 
missible, when,  9  2078. 
of  no  avail,  when,  9  2078. 
opinion-evidence.     See    tit.    Opinion-Evi- 
dence, 
orders 

final,  estoppel  by,  9  1908. 
not  final,  create  disputable  presump- 
tion,  9  1909. 
parent,    action    for    injury    or    death    of 

minor  child  by,  99  876,  877. 
parol  evidence 

of  instrument,  that  words  have  pecu- 
liar significance,  9  1861. 
of  contents  of  writing,  when,   9  1870. 
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parol  evidence — (Continued). 

of  laws 

of   foreign   country,   §  1901. 
of  sister  state,  9  1902. 
of    will,     not     admissible     to     affect, 

9  1865. 
of  written   Instrument,   admissible   to 
affect,  when,  $  1866. 

to  establish 

fraud,   9  1856. 
illegality,   9  1856. 
will,  parol  evidence  not  admissible  to 

affect,  9  1855. 
writing;,  parol  evidence,  when  admis- 
sible to  affect,   9  1865. 
part   of  act,   declaration,   conversation   in 

evidence,  all  may  be  put  in, 
9 1864. 

partial 

definition  of,  9  1884. 
evidence  of  possession  in  remote  oc- 
cupant, on  question  of  title, 
9 1834. 
when  admissible,   9  1834. 
parties  estopped,  who  are,  9  1910. 
partition.     See  tit.  Partition. 
partnership,  presumption  as  to,  9  1968. 
payment,  an  offer  equivalent  to,  9  2074. 

pedigree 

bible,  family,  admissible  to  prove.  See 

tit.    Family  Bible. 
declaration   of  decedent,   evidence   of, 
9  1852. 
perjury,  two  witnesses  requisite,  9  1968. 
perpetuating*  testimony,  99  2083,  2086. 

person  not  affected  by  acts  of  another 

as  to.  generally,   9  1848. 
persons   skilled   may    testify   to    decipher 

characters     in     writing, 

9  1863. 
phonographic  reporter's  notes,  transcript, 

prima  facie,  9  271. 

practice  re  latins;  to 

admissibility  for  court,  9  2102. 
clerk  to  take  testimony,  when,  9  1051. 
modes  of  taking,  9  2002. 
new  trial  for  disregard  of,  9  €62. 
newly  discovered,   ground   for   new   trial, 

when,  9  657. 
notice  to  produce  books  and  papers.     See 

tit.  Notice  to  Produce. 

order 

of  Introducing,  99  607,  2042. 
of  proof,  how  regulated,  9  2042. 
proceedings  to  perpetuate.     See  tit.  Pro- 
ceedings to  Perpetuate  Tes- 
timony. 
production    of,    court    may    stop,    when, 

9  2044. 

oaestlon 

of  evidence,  how  tried,  9  2101. 

of  fact 

for  court  or  referee,  when,  9  2103. 
for  jury,  when,  9  2101. 

of  law 

addressed   to   court,    9  2102. 
rules  of  to  be  decided  by  the  court, 
9  2101. 


EVIDENCE — (Continued). 

prison  facie 

as  to,   9  1833. 

boards,  entries  by,  99  1920,  1926. 


historical,   9  1936. 
of  art.  9  1936. 
of  science,  9  1936. 
certificate  of  recording  officer,  9  1883. 
rejection   on   proof  of  no   record, 
9  1834. 
charts,   9  1936. 
definition  of,   91833. 
decedent's  entries,  when,  9  1789. 
definition  of,   9  1833. 
historical   books,   9  1936. 
justice's  docket,   9  912. 
maps,  9  1936. 

officers,  entries  by,  99  1920,  1926. 
orders  not  final,  are,  9  1909. 
phonographic   reporter's    notes,    tran- 

.  script  of,  9  273. 
presumption,  what  is,  99  1969,  1963. 
sheriff's  return.     See  tit.  Sheriff,  Re* 

tarn  of. 
third   person,   obligation  of,   evidence 
against     his      Is      evidence 
against  party,   9  1861. 
what  is,    9  1833. 

primary  and  secon 

as   to,   9  1828. 

certified  copies* 

of  affidavits  of  publication,  9  2011. 
of  public  records,   9  1893. 

copies  primary,  when 

of   affidavits    of   publication    duly 

certified,   9  2011. 
of    entries    repeated    in     regular 

course  of  business,   9  1947. 
of  lost  papers.  Is,  when,  $  1045. 
of  records  affecting  title    to  real 
property,     where     certified, 
9  1961. 
definition 

of  primary  evidence.  9  1829. 
of  secondary  evidence,  9  1830. 
forcla*n   coantry 

judicial     records     of.     secondary, 

9  1907. 
law     of,     certified     by     custodian, 
primary.  9  1901. 
judicial    record    of    foreign    country. 

secondary.    9  1907. 
law   of   foreign   country,    certified   by 

custodian,   primary,    9  1901. 
lost  paper  or  record,  copy 

is  primary  evidence,  when,  9  1045. 
is   secondary,    generally,    9  1830. 
proof  of  less  or  destruction  must 
be  first  made.  9  1855. 
record,    certified    copy    of    public,    is 

primary,  9  1893. 
secondary 

admissible  where  party,  on  no- 
tice, fails  to  produce,  9  1855. 

contents  of  writing  proved  by, 
when,   9  1855. 

copy   of 

judicial     record     of     foreign 
country,    9  1907. 
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primary   and    secondary,   secondary,   copy 

•f — (Continued). 

lost  paper  or  record  is,  9  1830. 
except   where    made    evi- 
dence  by  code  or  stat- 
ute,   §  1855. 
primary,   when,    §  1045. 
of  writing;,    9  1830. 

writing 

copy  of  secondary,   9  1830. 

loss  must  be  shown  before  sec- 
ondary of  contents  can  be 
given,  9  1866. 

notice  to  produce  disobeyed,  sec- 
ondary admissible,   9  1938. 

oral,  of  contents,  is  secondary, 
9 1830. 

original  must  be  produced  or  ac- 
counted for,  9  1937. 

parol,  of  contents  of,  is  second- 
ary,   9  1830. 

public,  certified  copy,  primary, 
when,   9  1901. 

secondary  evidence  of  contents 

of  lost  or  destroyed,  9  1938. 
on  failure  to  produce,  on  no- 
tice. 9  1988. 
written    Instrument    is    best    evidence 
of   existence   and   contents. 
9  1829. 
privileged  communication.     See  tit.  Privi- 
leged   Communications. 
as  to,   9  2881. 
plaintiff,    allegations    to    be    proved    by, 

9  1869. 
portraits,  etc.,  9  1870. 


imports  ownership,  9  1863. 
presumptions.     See  tit.  Presumptions. 
as  to,  99  1959,  1963. 
conclusive.       See     tit.     Presumptions, 

Conclusive. 
definition  of,   9  1959. 
may  be  controverted,  when,   9  1961. 
must  be  controverted,  when,  9  1963. 

probate 

contest  in,  9  1816. 

letters  testamentary,  minutes  equiva- 
lent to  transcript  of,  9  1429. 
proceedings  to  perpetuate  testimony.    See 

tit.  Proceedings  to  Perpet- 
uate Testimony. 

production  of 

as  to,  generally,  99  1981-2064. 

by    whom    to    be    produced,    99  1981, 

1982. 
manner  of  production,  99  2002-2054. 
means  of  production,   99  1985-1997. 
Indorsement     of,     locality     presumed. 

9  1492. 


proof 

burden 


"burden    of,"    this 


of.      See 
title, 
order  of,  as  to  generally,  99  607,  2042. 
public  record  or  document.     See  tit.  Pub- 
lic Records  and  Documents. 
of  private  writing  is,  9  1919. 

proof  of  contents  of,  9  1856a. 


EVIDENCE— (Continued). 

publication  of.     See  tit.  Publication. 

proof  of  by  affidavit.  99  2010,  2011. 
purchase,     certificate     of,     proves     what, 

9  1925. 
questions  of  practice.     See  "practice  re- 
lating;  to,"   this    title. 

quieting  title 

to    land.      See    tit.    Action    to    <snlet 
Title. 
as  to,  91  738,  740. 
to  money  or  obligation,  9  1050. 
real  property,  transfer  of,  99  1971,  1972. 
recalling  witness,   9  2050. 
receipt,  payer  entitled  to,  9  2075. 
recitals  in  statute,  how  far  is,  9  1903. 


estoppel,  when,   9  1908. 

how  authenticated  as,  9  1905. 

Judicial 

foreign,    99  1906,  .1914. 
foreign  admiralty,  9  1914. 
copy,  when  admissible,  9  1907. 
Jurisdiction,      want      of,      effect, 

991916.  1917. 
non -conclusive   presumed   correct, 

9  1963. 
state,  sister,  effect  of,  9  1913. 
state,   justice    of   peace   of   sister, 

91921. 
state,  of  this,  or  other,  or  United 
States,   how   proved,    9  1905. 
what,  9  1904. 
public,     or    private    writing,     proved. 

how,  9  1919. 
removal    of,*   not    allowed    except    by 
order,  9  1950. 
re-examination.     See  tit.  Witness. 

as  to,   9  2060. 
refreshing   memory,   9  2047. 
relating  to  third  person,   9  1851. 

relevant 

must  be,  9  1868. 
what  is,  9  1870. 

replevin.     See  tit.  Replevin. 

representations  as  to   credit   not   binding 

if  not  written,  9  1974. 

res  gestae,  declarations  as  to,  9  1850. 

rights  and   duties   of  witnesses.     See   tit. 

Witnesses. 
as  to,  99  2064-2070. 

rules    of    for   construction    of   description 

of  land.     See  tit.     Descrip- 
tion of  Lands. 

satisfactory  evidence,  definition  of,  9  1835. 

science,  books  of  as  evidence,  9  1936. 

seal 

makes     no     difference     in      writings, 

99  1933,  1934. 
of    court,    etc.,    judicially    recognized, 

9  1875. 
private,  9  1929. 
public,   91931. 
what  is  a.  9  1930. 
secondary.     See  "primary  and  secondary,** 

this  title, 
definition  of.  9  1830. 
seduction.     See  tit.  Seduction. 
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EVIDENCE — (Continued), 
shorthand   notes.     See   tit 


presumed  correct,   I  270. 
signatures,  judicially  recognized,   9  1875. 
slander,  in.     See  tit.  Slander  and  Libel, 
slight,  definition  of,  .1 1835. 
stipulation.     See  tit.'  Stipulations. 
stock,    sold    for    delinquent    assessment, 

action  to  recover,  |  841. 
subpoena.     See  tit.  Subposna. 
as  to,   59  1986-1997,  2064. 
subscriptions,  I  1870. 
suppressed,  presumed  adverse,  9  1968. 
survivorship,  presumptions  as  to,  9  1968. 
telegram  sent.    See  tit.  Telegram. 
tenants,  waste  by.     See  tit.  Waste. 

as  to  evidence  of,  9  782. 
tender.    See  tit.  Tender. 

as  to,   generally,   99  2074-2076. 
objections    to,    not    specified,    waived, 
9  2076. 
testimony.     See  tit.  Testimony. 

confined      to      personal      knowledge, 

9  1845. 
modes  of  taking,  9  2002. 
to  be  in  presence  of  person  affected, 

9  1846. 
when  clerk  to  take  down,  9  1061. 
to  be  produced  by  whom,  9  1981. 
transaction,  part  in  evidence,  all  may  be 

proved,  9  1854. 
transcript  of  reporter's  notes  as,  9  1921. 
treason,  two  witnesses  required,  9  1968. 
trustee,  bare,  presumed  to  have  conveyed 

to  cestui  que  trust,  9  1968. 
unanswerable.       See      "conclusive,"      this 

title, 
as  to,  in  general,  9  1978. 
unlawful  detainer,  In,  9  1172. 
unprobated  will,  admissible  in  actions  to 

quiet    title   where   question 
of   validity   of   devise,    etc., 
involved,  9  788. 
usages  and  customs.     See  tit.  Usage  and 

Custom. 
local' rules  admissible  in  actions  con- 
cerning      mining       claims, 
9  748. 


admissible      for     what     purpose, 

9  1870. 
In     actions     concerning     mining 

claims,   9  748. 
to     explain     character     of     acts, 
9  1870. 
variance    between    allegation    and    proof. 

See  tit.  Variance. 
verification  of  pleadings.     See  tit.  Verifi- 
cation of  Pleadings. 
vessels,    steamers,    etc.,    See    tit.    Vessels* 

steamers  and  Boats. 
in   actions  against,   9  818. 
weight   and   effect   of 

accomplice,  testimony  of 
as  to,  generally,   9  2061. 
to  be  viewed  with  distrust,  9  2061. 
instruction  as  to.    See  tit.  In- 
struction to  Jury. 
degree    of    certainty    required    to    es- 
tablish   fact,    9  1847. 


EVIDENCE 

weight  and  effect  Of — (Continued), 
estimated,  how,   9  2061. 
guilt  must  be  proved  beyond  reason- 
able doubt,  9  2061. 
Instruction   as    to.     See   tit.   Instrae- 
tlon  to  Jury. 
generally,  9  2061. 
insufficiency  of  ground  for  new  trial, 

9  657. 
jury,  judges  as  to,  9  2061. 
preponderance  of  controls  In  civil  cause. 

9  2061. 
production  of   weaker   viewed    with    dis- 
trust, when,  9  2061. 
reasonable  doubt.    See  tit.  RonnonnMe 
Doubt. 
as  to,  effect  of,  9  2061. 
rules  governing  the  weighing  of  tes- 
timony,   9  2061. 
satisfactory.      See    "satisfactory    evi- 
dence,*'   this    title, 
will  support  verdict,  9  2061. 
Witness.    See  tit.  Witness, 

one    sufficient    to    prove    a    fact, 
9  1844. 
when  inference  arises,  9  I960. 

wfll 

lost,  two,  witnesses  required.  9  1968. 

requirements  of,  as,  9  1969. 

except  in  action  to  quiet  title 
where  validity  of  devise, 
etc.,  is  involved,  9  738. 

written,    parol    evidence    can    not    be 
known  to  vary,  9  1856. 
witness.     See  tit.  Witness, 
writings  as.    See  tit.  Writings. 

acknowledgment  proved,  99  1948,  1950. 

admissible,  when,  9  1870. 

alteration  in,  9  1982. 

called  for  and  inspected,  need  not  be 
put  in  evidence,  9  1939. 

comparison,  9  1944. 

construe,  court  must,  9  2102. 

construction  of,  description,  convey- 
ances of  real  property, 
9  2077. 

contents  of.     See  tit.  Writing. 
how  proved,  9  1855. 

contract,  reduced  to,  no  other  evi- 
dence can  be  given  of 
99  1856-1860. 

custody  of  adverse  party  in,  9  1938. 

decedent,  entries  by,  9  1946. 

deciphering,  experts,  9  1863. 

destroyed,  proving  contents  of,  9  1855. 

entries 

by  decedents,  9  1946. 

copied    from    one    book    into    an- 
other,   when   deemed    orig- 
inals,  9  1947. 
executed,  how,  9  1933. 

execution 

admission  of,  9  1942. 
how  proved,  99  1940-1944. 
foreign    language,    experts    may    tes- 
tify  as  to  meaning,   9  1863. 
general  acceptation,  terms  to  be  con- 
strued by,  9  1861. 


INDEX. 


3t77 


EVIDENCE 

writings  as — (Continued). 

handwriting,     how     proved,     SI  1943, 

1944. 
in  general,  88  1887-1889. 
kinds  of,  public  and  private,  8  1887. 
lex  loci,  |  1867. 
lost    or    destroyed,    proving    contents 

of,   8  1856. 
original    must    be    produced,     when, 

8  19S7. 
part  in  evidence,  all  may  be  proved, 

8  1864. 
printed  partly,  8  1862. 

private 

as  to,  generally,  88  1920-1951. 
public  records  of,   8  1898. 

proved,  how,   1 1919. 
sealed  and   unsealed,   are,   8  1982. 
whole  agreement  deemed,   8  1856. 
proved  by  witness,  must  be  read  be- 
fore   his    testimony    closed, 
8  2064. 

pnblfe  writings 

as  to,   88  1888,   1892-1927. 

books,  etc.,   8  1920. 

certificate,  what  it  must  state, 
8  192S. 

certified  copies  of  must  be  sup- 
plied.  81898. 

classes  of 

judicial  records,   8  1894. 
laws,   8  1894. 

official  documents,    8  1894. 
private  writings,  8  1894. 
publio  records,   8  1894. 
inspection  of  by  citizens,   8  1892. 
laws,  statutes,  etc.,  88  1894-1903. 
official  documents,  proof  of,  8  1918. 
seal  makes  no  difference,  8  1982. 
shown  to  witness,   may  be  Inspected 

by  opponent,  8  2064. 
state  or  county  of  any,  certified  copy 
admissible,    8  1901. 
surrounding      circumstances      admissible, 

8  I860, 
thirty-year-old    documents,    88  1945,    1963. 
two  interpretations  capable  of,  8  1864. 
undecipherable,  experts  may  testify  as  to 

meaning,   8  1863. 
when  admissible,  8  1870. 

evidence:  of  debt 

no  provision  for  attachment  of.     See  tit. 

Attachment. 

EXAMINATION 

of  adverse  party  before   trial,   8  2055. 
of   applicant   for   admission    to   bar.     See 

tit.  Attorney  at  Law. 

EXAMINATION    OF    WITNESSES.      See    tit. 


general   rules  of,   88  2042-2054. 

EXCEPTION.     See  tit.  Bill  of  Exception*. 

absence  of  party,  decision  deemed  ex- 
cepted to,   8  647. 

after  judgment,  how  settled,  8  661. 

allowance  or  settlement  of  bill  of  excep- 
tions. See  tit  BUI  of  Ex- 
ceptions. 

bill  of.     See  tit.  Bill  of  Exception*. 


EXCEPTION— (Continued). 

continuance,  order  refusing  deemed  ex- 
cepted to,  8  647. 

court    commissioners'    findings,    exception 

to.    how   made,    9  645. 

deemed  excepted  to,  what,  8  647. 

definition  of,  8  646. 

demurrer,  order  sustaining  or  overruling, 

deemed  excepted  to,  8  647. 

documents  on  file,  how  incorporated,  8  648. 

evidence,  irrelevant  and  incompetent,  to, 

8  646. 

filing  with  clerk,  8  649. 

final  decision   deemed  excepted   to,   8  647. 

'    form  of 

as  to,  generally,  8  648. 
when   made    on   insufficiency    of   evi- 
dence, 9  648. 

generally,   88  646-663. 

in    condemnation    proceedings.      See    tit. 

Eminent  Domain. 

insufficiency    of   evidence,    on    ground    of. 

requisites,  8  648. 

Interlocutory    order    or    decision    deemed 

excepted  to,  8  647. 

Judge  out  of  office  may  settle,  8  663. 

judgment  after,  8  661. 

judgment-roll,  in,  8  670. 

judicial  officer  other  than  Judge,  to  de- 
cision of,  8  663. 

matters  deemed  excepted  to,  8  647. 

may  be  taken,  and  time  of  taking,  8  646. 

new  trial,  when  necessary  on  motion  for, 

8  658. 

not  present  at  time  of  ruling,  as  to  de- 
cision, 8  650. 

notice  to  adverse  party,  how  settled  upon, 

8  650. 

order  or  decision  from  which  appeal  lies 

deemed    excepted    to,    8  647. 

pleading 

amendment,  order  allowing  or  refus- 
ing    deemed     excepted     to, 

9  647. 

order  striking   out   deemed   excepted 
to,   8  647. 
proceedings  where  judge   ceases   to   hold 

office,   8  653. 


finding,  to,  how  made,  8  646. 
report,  to,  8  645. 
refusal  to  allow,  supreme  court  may  al- 
low, 8  652. 

settlement   of 

mode  of,  88  649,  660. 
time  for,  88  649,  650,  659. 
signed    by    Judge    and    filed    with    clerk, 

8  649. 
statement  on.     See  tit.  Statement. 
appeal,   8  661. 

motion   for   new   trial.     See   tit.   New 
Trial. 
verdict  deemed  excepted  to,   8  647. 
what   deemed   excepted   to,   8  647. 
when    refusing    application    to    supreme 

court  to  prove  same,   8  651. 

EXCEPTION  TO   SURETIES 

in   action    of   claim   and   delivery,   as    to, 

8  513. 
Justification  of  sureties,  8  515. 
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EXECUTION.     See  tits.  Execution  of  Jo4| 
meat  la   CItII  Actloaai  Supplemei 


after  five  years,  §  685. 
against   the  person,    9  632. 
any  debtor  may  pay  creditor,  9  716. 
appeal,    restitution    where    property    sold 
*  under,     and    Judgment    re- 
versed,  9  967. 
attacked  property 

may  be  sold  as  under,  when,  |  548. 
sale  under,   5  550. 
book.     See  tit.  Bxecatfoa-Book. 
chose   in   action.     See   tit.  Chose*  la  Ac- 
tion. 

claim  of  property 


amount  and  conditions  of,  $  710 %. 
claimant     may     give     and     have 

property   released,   9  710. 
estimate  of  value  and  new  bond, 

9  712%. 
filing;  and  serving,  9  711. 
Justification  on.    See  tit.  Jastlfica- 
ttoa  of  Sureties. 
approval  and  disapproval  on, 

9  712. 
manner  of.  9  718. 
objections  to,  9  711%. 
when  becomes  effectual,  9  718%. 
when     new     undertaking     to     be 
given.   9  718% 
how  made,   9  689. 

indemnity  and  undertaking  on,  9  689. 
contempt  in.     See  tit.  Coatempt  of  Court. 

as  to,  99  1209,  1210. 
contribution  among  debtors.    See  tit.  Con- 

trlbatloa. 
notice   to  secure,   9  709. 

coats 

for,  on  appeal,  how  claimed  and  re- 
covered, 9  1084. 

in  probate  proceedings,  9  1720. 
county,  may  issue  Into  any,  9  687. 
credits,   levy   on,   9  688. 
damages   In    eminent  domain,   to   recover, 

9  1252. 
death.     See  tit.  Death. 

not  to  issue  after,  9  1505. 

of  creditor,  $  686. 

of  debtor,  §  686. 

of  party,  effect  of  generally,   9  669. 

when  may  issue  after,  9  1505. 
debtor      of     execution-debtor     may     pay 

sheriff,   9  716. 
debts,  levy  on,   9  688. 

decedent 

decree   for  payment   of  debts   of,   ex- 
ecution on,   9  1649. 
judgment  against,   execution   can   not 
issue,   9  1506. 
dormant,  judgment,  on,   §  685. 
eminent   domain,    to   recover   damages   In, 

issues,    when    §  1252. 
enforcement 

of  order  of  court,  by,  9  1007. 

when  Judgment  requires 

performance     of     particular     act, 

S  684. 
sale  of  property,  9  684. 


EXECUTION — (Continued). 

executed,  must  be,  and  how,  9  691. 

executor 

against,  to  enforce  personal  liability. 

9  1649. 
judgment  against,  no  execution  to  Is- 
sue,  9  1504. 
exempt.    See  tit.    Exemption. 

materials  for  building  are,   9  1196. 
what  property  is  from,  9  690. 
forcible  entry  and  detainer.  See  tit.  For- 
cible Entry  and  Detalaer. 
as  to,  in,  9  1174. 
foreclosure.   See  tit.   Forcclosare  of  Mort. 


for  deficit,  9  726. 
form  of,  9  682. 
franchise,  levy  on,  9  688. 

n  Justices'  courts 

contents  of,  9  902. 

duty  of  officer  receiving,  9  904. 

may  issue  at  any  time  within  five 
years,  9  901. 

proceedings  supplementary  to  execu- 
tion.  See  tit.  Supplementary 


as  to,  generally,  9  90S. 

renewal  of,  9  903. 

stay  of,  9  901a. 
generally,  99  681-721. 
gold-dust,     returned     at     current     value, 

9  688. 
inspection,  execution-book  open  to,  9  683. 

Issuance  of 

after  five  years,  9  681. 
how  and  to  whom,  9  687. 
in  name  of  people,  9  682. 
may  after  five  years,  9  685. 
to  any  sheriff,  9  687. 
to  different  counties,  9  687. 

to  whom 

Issued  when  property  required  to 

be   delivered,   9  687. 
may  issue,   9  687. 
when  stayed  or  enjoined,  9  681. 
where  judgment  for  delivery  of  prop- 
erty, 9  682. 
within  five  years  from  entry  of  judg- 
ment,  9  681. 

judgment 

against  officers,  how  enforced,  9  710. 
barred  by  limitation,  9  685. 
manner  of  enforcing,  9  684. 
to  enforce,   9  684. 
justices'   court.    See    tit.   Justices*  Courts. 
from,   99  901-905. 

judgment    of,    docketed    in    superior 
court,  9  899. 

levy  of 

before  death,  proceedings  on,  9  1505. 
defendant      may     indicate      property, 

when,  9  691. 
during  period  of  lien,  effect  of,  9  688. 
effect  on  property,   9  688. 
generally.  9  691. 
how  made,   9  691. 

oa  property 

in   hands  of  heirs,   tenants,   trus- 
tees, etc.,  9  682. 
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JXECtTIOIf 
levy  of — (Continued). 

il   property   nnder 


infract   of 


as  to,  generally,  |  689a. 
application    of   proceeds    of   sale, 

5  689a. 
tender  to  seller  of  su?t  due,  |  689b. 
subject  to,   89  682,   1196. 
property  subject  to,  89  688,  1196. 
to  be  made  on  part  of  property,  only, 

where  sufficient,  9  691. 
until*  made,  property  not  affected  by, 

§688. 
writ,  how  executed,  $  682. 

limitation 

judgment  barred  by,  6  685. 

of  action  against  oflcer  for 

money  collected  on,  8  389. 
seizure,  §  841. 
manual  delivery,  levy  on  property  capable 

of,   §  688. 
materials    for    building,    not    subject    to, 

§  1196. 

may  mane 

at  any  time  within  five  years,   |  681. 
into  any  county,  |  687. 
to  any  sheriff,  $  687. 

money 

amount  and  kind  of  to  be  specified. 

$682. 
specified   kind   of,    payable   in,   when.* 
8  682. 
of   instrument.    See  tit.  Execution  of  In- 
strument. 
order,  enforcing  by,  |  1607. 

payment 

by    any    debtor    of    judgment-debtor, 

1716. 
In  specific  kind  of  money,  when,  5  682. 
of  claim  of  contractor  on  public  work. 

S  710a. 
people,  to  Issue  in  name  of,  9  682. 

person,  against  the 

as  to.   generally,    9  682. 

after  return  unsatisfied,  9  684. 

discharge  of  prisoner,  99  1143-1164. 

personal   property  nnder  contract  of  sale 

as  to  levy  upon  generally,   9  689a. 

application  of  proceeds  of  sale,  9  689c. 

tender  to  seller  of  sum  due,  9  689b. 
preferred  claims  for  wages,   9  1206. 
prisoner.    See  tit.  Prisoner. 

discharge  of,   88  1143-1154. 

plaintiff  to  advance  funds  for  support 
of,  8  1154. 
proceedings    supplementary    to.     See    tit. 

Supplementary  Proceedings. 

as    to,    generally,    89  714-721. 


exempt    from.     See   tit.    Exemption. 
in  hands  of  heirs,  tenants,  etc.,  8  682. 
liable  to.  9  RR8. 
not  affected  till  levy,  8  688. 

al  property 

as  to  levy  upon,  8  682. 

indexing,  8  683. 
purchaser's   rights,   68  700-708. 


EXECUTION— (Continued), 
receiver,  in  aid  of,  8  564. 
redemption.    See  tit.  Redemption. 
rents  and  profits  from  time  of  sale  until 

redemption,  8  707. 
as  to,  generally,  8  707. 
accounting  for,  8  707. 
statement  of,  8  707. 
requisites  of,  6  682. 


retnm  of 

as  to,  6  683. 

failure  to  make,  of  sale,  attachment 

for,   81675. 
gold-dust,  at  current  value  in  money, 

6  688. 
recording,  where  real  property  levied 

upon,  8  688. 
to  whom  to  be  made,  6  682. 
when  to  be  made,  8  688. 
sale  on.    See  tit.  Bxecntlon-Sale. 
satisfaction    of    judgment    by    return    of, 

6  675. 


effect  on  property,  6  688. 

generally,  8  691. 
sheriff's  deed,  when  purchaser  entitled  to, 

6  708. 
ships,  against,  8  325. 

application  of  proceeds,  6  825. 
sole  trader's  property.  86  1811-1821. 
stay  of  execution,  8  681a. 

subrogation 

by  debtor  paying,  8  709. 

of  surety  paying,  8  709. 
supplementary  proceedings,  86  714-721. 
surety  paying,  subrogation,  8  709. 
surplus  moneys,  8  691. 
third   person,   claim    of   property   by,    in- 
demnity, 8  389. 
time  for  issuing,  extension  of,  8  685. 

time  within  which  may  Inane 

after  five  years  from  entry  of  judg- 
ment, when,  8  685. 

when  stayed  or  enjoined,  8  681. 

within  five  years  from  date  of  entry 
of  judgment,  8  685. 
threatened  levy  of  enjoined,  when,  6  681. 

to  Issue 

in   name  of  people,  8  682. 
to  whom,  when  property  required  to 
be  delivered,  8  687. 
to  whom 

may  issue,  6  687. 

when    property    required    to    be    de- 
livered, 6  687. 
until  levy,  property  not  affected  by,  8  688. 
vessels,  against  application  of  proceeds  of 

sale,  8  825. 
wages,   claim   for  preferred,   61205. 

waste 

may  be  restrained  until  expiration  of 

time  to  redeem,  8  706. 
what  is  not,  9  706. 

what  property  liable  to  be  seised  on,  6  68*. 

what   property   exempt   from   levy   under, 

9  690. 

what  to  contain,  9  682. 

what  to  require.  9  682. 

who  may  issue.  9  682. 

whom  to  be  directed  to,  8  632. 


INDEX. 


EXECUTION—  (Continued  ) . 

writ  of 

how  executed,  9  691. 

to  require  what  of  sheriff,  9  682. 

EXECUTION-BOOK 

as  evidence  of  contents  of  original  execu- 
tion and  return,  9  686. 
how  kept  and  what  to  contain,  9  683. 
open  to  inspection,  9  688. 
recording;  execution  and  return  in,  9  688. 

EXECUTION  OF  INSTRUMENT 

defined,  9  1933. 
EXECUTION  OF  JUDGMENT  IN  CIVIL  AC- 
TIONS.  See  tits.  Execution*  Supple- 


after  five  years,  9  686. 

not   to    revive   judgment   for    money, 
9  686. 
by  whom  real  property  sold  on  execution 

may   redeem.    See    tit.   Re- 
demption, 
claim  and  release  of  property 

held  under  execution,  9  710  [a], 
service  of  notice  of.    See  tit.  Claim. 
undertaking;  on,  9  7 10 [a]. 

approval  and  disapproval  of  un- 
dertaking;, 9  712. 
by      party      claiming      property, 
amount    and    conditions    of 
9  710*4. 
exception  to  sureties,  how  made, 

9  711%. 
flling  a  certificate  of  undertaking. 

9  711. 
justification    of    sureties,     99  712, 

713. 
new     undertaking,     when     to     be 
given,  9  712%. 
when     undertaking     becomes 
effectual,   9  718%. 
collection     of     money     from     Judgment- 
debtor,   procedure,   9  710. 
disposition    of    money    by    the    court, 

9  710. 
fee  for  filing  transcript,  9  710. 
contribution  on.    See  tit.  Contribution. 
after   five   years   of   foreclosure.     See   tit. 

Foreclosure  of  Mortgage. 
exemption    from    execution.     See    tit    Ex- 
emption from  Execution. 
final  money-judgment  in  divorce.    See  tit. 

Divorce. 
form  of,  9  682. 
homestead    set    apart    in    probate,    levy 

upon.   See  tit.  Homestead. 
how  enforced,  9  684. 
how  given,  9  692. 
how  issued,  9  887. 

if  purchaser  of  real  property  be  evicted 

because  of  irregularities  in 
sale,  what  he  may  recover 
and  from  whom,  9  708. 
if  purchaser  refuse  to  pay  purchase- 
money,  what  proceedings 
had,  9  696. 
in  action  for  divorce.    See  tit.  Divorce. 

la  case  of 

other  personal  property,  9  692. 
perishable  property,  9  692. 
real  property,  9  692. 


EXECUTION     OF     JUDGMENT     IN     CIVU. 

ACTIONS — (Continued) . 
judgment-lien    or    levy.     See    tits.    Judg- 
ment-Lien; .Levy. 

justification  by  officer  executing.    See  tit. 

Justification. 
not   to    be   affected    until    levy    is    made, 

9  688. 
notice  of  sale  under  execution,  how  given, 

9  692. 


may    refuse    purchaser's    bid,     when. 

9  696. 
not    liable    beyond    certain    amount, 

9  697. 
on   money- judgment,   etc.,   how .  enforced, 

9  684. 

personal  property  not  capable  of  manual 

delivery 

how  delivered  to  purchaser,  9  699. 
how  sold  and  delivered,  9  699. 
presumption   as   to   execution   in   foreclo- 
sure.     See    tit.    Foreclosure 
of   Mortgage. 
proceedings    supplementary    to.     See    tit 

Sapplemeatary  Proceedings. 
real  property,  when  absolute  sale  or  not, 

9  700. 
in   latter  case,   what  certificate  must 
show,  9  700. 
rents  and  profits  on,  9  707. 
revivor  of  judgment  on  sale  to  set  aside 

Irregularity,  9  708. 
petition    for    purpose,    how    and    by 
whom  made.  9  70S. 
sale.   See  tit.  Execution-Sale. 

to  whom 

directed.  9  682. 

issued,  9  687. 
what  it  shall  require,  9  682. 
what  shall  be  liable  to  be  seized  on,  9  688. 
when  judgment  made  payable  in   specific 

kind  of  money,  9  692. 
when  made  returnable,  9  683. 
when  may  be  issued  against  property  of 

party  after  death,   9  686. 
when  property  is  claimed  by  third  party, 

9  689. 

indemnity,  9  689. 
who  may  issue,  9  682. 
within  what  time  may  be  issued,  9  681. 
writ  of,  how  executed,  9  691. 

EXECUTION-SALE 

absolute,  when,  of  real  estate.  9  703. 
between  what  hours  to  be  held,  9  694. 
bids,  etc.,  99  695,  696. 
certificate  of,  9  700. 

filing  duplicate  with  recorder,  9  700. 

sale,  sheriff  to  give,  9  700. 

what  to  contain,  9  700. 
damages    to    realty,    purchaser    may   re-! 

cover  for,  9  746. 
deed  of  sheriff,  9  703. 
delinquent  purchaser,  99  695,  696. 
delivery  under,  of  property. 

not    susceptible    of    manual   delivery 
9  699. 

susceptible  of  manual  delivery,  g  698. 
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EXECUTION-SALE— (Continued). 

enjoin  Ins    injury   to   property   after,    and 

before  conveyance,  9  746. 
evicted  purchaser,  remedy  of,  9  708. 
excess  in  proceeds,  how  disposed  of,  I  691. 
extent  of  officer's  liability,  §  697. 
generally,   5  694. 

how  conducted 

after     sufficient     property     has     been 

sold,   9  694. 
as   to,  generally,   9  694. 
judgment-debtor  may  direct  order  of 

sale.  9  694. 
when    the   sale   is   personal    property 

capable  of  delivery,  9  694. 
manner  of,  99  693,  694. 
notice  of,  99  692,  693. 
how  given,  9  692. 
in    case    judgment    specified    kind    of 

money  payable  in,  9  692. 

1h  ease  of 

perishables,  9  692. 
personalty,  9  692. 
realty,  5*692. 
penalty  for  defacing  or  taking  down, 

9  693. 
without  penalty,  9  693. 
officer  or  deputy  not  to  purchase,  9  694. 
order    of,    judgment-debtor    may    direct, 

9  694. 
personalty,  manner  of,  9  694. 
proceedings,  9  694. 

property  not  susceptible  of  delivery,  cer- 
tificate of  sale,  9  699. 


failure   to   get  possession   because   of 

irregularity,  rights  of,  9  708. 
may  recover  damages  for  injuries  to 

realty,  9  746. 
not     getting    possession,     revival     of 

Judgment  in  favor  of,  9  708. 
rights  of,  on  a  reversal  or  discharge 

of  judgment,  9  708. 

real  estate 

eviction  of  purchaser,   remedy,   9  708. 
rents  after,  9  707. 
redemptioner'8,  9  701.  K 

refusal  of  purchaser  to  comply 

his  liability,  9  696. 

his  subsequent  bid  refused,  9  696. 

proceedings  on,  9  696. 
to  be  at  public  auction,  9  694. 
to  be  in  separate  lots  or  parcels,  9  694. 
to    cease    when    sufficient    property    sold. 

9  694. 
waste,  restraining,  9  706. 
what  bids  may  be  refused,  9  696. 
what  title  passes,  9  700. 
when  absolute,   9  700. 
when  conveyance  to  be  made,   9  703. 
without    notice,    what    penalty    attached. 

9  693. 

EXECUTORS  AND  ADMINISTRATORS.  See 
tits.  Claims  Against  Estate*  Inven- 
tory, Appraisement,  and  Possession 
of  Estate. 

absconding,  etc.,  9  1630. 


EXECUTORS    AND    ADMINISTRATORS — 

(Continued), 
absence    of    executor    named    from    state, 

proceedings     in     case     of, 
9  1364. 

account 

after  authority  revoked,  9  1630. 
'  allowance  of,  conclusiveness  of,  9  1637. 

and  settlement  by,  to  render  exhibit 
of  receipts  and  disburse- 
ments and  claims  allowed, 
9  1622. 

as  to,  99  1612-1640. 

at  expiration  of  term,  9  1628. 

at  expiration  of  term,  attachment  to 
compel,  9  1628. 

attachment 

for  disobeying  citation,  9  1627. 
to  compel  citation  to  issue  before, 
9  1628. 

citation  to  executor  to  render,  when 
Issued,   9  1628. 

citing  persons  intrusted  with  estate 
to,  on  oath,  9  1461. 

debts  presented  and  allowed  to  be  ex- 
hibited,  9  1623. 

failure  to  render,  citation,  9  1623. 

final,  when  to  be  made,  9  1662. 

hearing  of  and  postponement  of, 
9  1636. 

increase  or  .decrease  of  estate,  effect 
of,  91614. 

maybe 

examined  under  oath,  9  1631. 
received  at  chambers,   9  166. 
neglect    to    render,    how    treated, 
9  1668. 
objections  to,  99  1627,  1636. 
and  contents   of,   9  1636. 
examination  of  executor,  9  1626. 
of,  after  authority  revoked,  9  1630. 
of,  after  letters  revoked,  9  1423. 
of,  interested  parties  may  file  excep- 
tions to,  9  1636. 
of    receipts    and    disbursements,    and 

claims  allowed,  9  1622. 
on  final  distribution,  9  1666. 

payments  without  affidavit  and 
allowance,  accepted,  when, 
9  1632. 

petition 

for  citation,  9  1624. 
that  executor  be  required  to  ren- 
der, who  may  file,  9  1624. 
rendered    by    the    payment    of    debts, 

9  1612. 
revoking   letters   for   failure    to   obey 
citation  to.  99  1627,  1630. 

settlement  of 

as  to,  generally,  9  1638. 
conclusive,  9  1637. 
proof  of  notice,  9  1638. 
time  to  render.  99  1622,  1628. 
to   show,   what,   99  1622,   1628. 

Touchers 

items  less  than  twenty  dol- 
lars to  be  accepted  without, 
when,  9  1632. 

lost,  proof  of  payment,  9  1631. 
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EXECUTORS  AND  ADMINISTRATORS 

account,   settlement   of,   voucher*, — (Con- 
tinued). 

must  produce  and  file,  9  1631. 
to  remain  in  court,  9  1631. 
to  support  claim,  may  require, 

9  1494. 
withdrawal  of,   9  1631. 
when  may  be  required,  9  1622. 


contest,   9  1626. 

require,  1 1622. 
when  final  to  be  made,  1 1632. 
within    thirty    days    after    notice    to 
creditors,   9  1628. 

accounting  of 

chargeable  with  all  the  estate,  9  1613. 

claims  paid  for  less  than  value,  al- 
lowance of  amount  actually 
paid  only,  9  1617. 

sale  for  more  than  appraisement, 
9  1614. 

actions  by  and  against 

contest  of  will.   See  tit.  Will. 

conversion 

action   by,   for,   9  1583. 

costs  in  action  by  or  agrainst, 
chargeable  to  when,  9  1031. 

of  decedent,  action  agrainst  rep- 
resentative for,  9  1584. 

# 

death 

caused   by   negligence,  action 

by  for,  9  377. 
wrongful,  action  by  for,  9  377. 
ejectment  lies  by  and  against,  1 1682. 

execution 

after  death  of  party,  executor 
may  have,  when,  9  686. 

against,   to   enforce  personal   lia- 
bility   on    debts    of    estate, 
9  1649. 
fraudulent  conveyance.  See  tit.  Fraud- 
ulent Conveyance. 

by  decedent  to  recover  property, 
9  1589. 

creditor,  asking  executor  to 
bring  action  to  set  aside,  to 
advance   costs,    9  1590. 

executor  not  bound  to  sue  to  set 
aside,  9  1590. 

of  decedent,  recovery  by  repre- 
sentative,   99  1589-1591. 

recovery  of 

by      representative,      99  1589- 

1591. 
sale    of    property,    disposition 
of  proceeds,   9  1591. 
generally,    99  1581-1585. 

Judgment  against  executor 

creates  no  lien,  9  1504. 
no   execution   to   issue   on,   9  1604. 
transcript     to     be     filed     among 
papers,  9  1504. 
limitations,  9  362. 

may     sue     without     Joining     persons 
beneficially  interested,  $  369. 
negligence    causing    death,    may    sue 
for,  377. 


EXECUTORS  AMD  ADMINISTRATORS 


actions   by   and  against — (Continued). 

on  bonds  of,  may  be  brought  by  sun- 
other  administrator,    9  1586. 

on  contracts,  may  be  maintained  by, 
9 1682. 

only  those  to  whom  letters  issued 
need  be  joined,  9  1587. 

parties  to,  representatives  not  qual- 
ifying need  not  be  joined. 
I  1587. 

partition,  executor's  possession  Is  pos- 
session of  heirs  for  purpose 
of.   9  1581. 

partner,  surviving,  action  to  compel 
to  account,  9  1585. 

Quieting  title.   See  tit.  Action  to  4#aiet 
Title. 
action    lies    by    for    purpose    of, 
9  1462. 


In 


may    join     representative 

action  to,  9  1452. 
of  devisee. may  sue  to,  9  1452. 


of  executor  is  possession  of 
heir  for  purpose  of,  6  1581. 
of  representative  for  purpose 
of,  9  1581. 

restraining  executor  during  proceed- 
ing to  establish  lost  will, 
9  1341. 

substitution  of,  as  party,  9  385. 

to  determine  adverse  claim,  lies  by 
or  against,  9  1582. 


action      for      by      representative, 
9 1583. 

of  decedent,  action  against  repre- 
sentative for,  9  1584. 
trover,  action  of  lies  by  or  against, 
991583,   1684. 

waste 

action  by,  for,  9  1583. 
of   decedent,   action   against   rep- 
resentative for,  9  1584. 
j,    within    what    time    may    be    brought. 
99  353,   355. 
acts  of,  valid  till  revoked,   9  1428. 
administrator.    See  tit.  Administrators. 

account  of.    See  "account,"  this   title. 

appointment  of  successor,  on  resigna- 
tion of  executor  or  admin- 
istrator,  9  1427. 

creditor  as,   9  1365. 

guardian  of  infant  or  lunatic  as, 
9  1368. 

infant,  incompetent  as,  9  1369. 

judge  may  Issue  letters  at  chambers, 
9166. 

lunatic  incompetent  as,  9  1369. 

male  preferred  to  female.  9  1366. 

married  woman  as,  9  1370. 

nonresident,  incompetent  as,  9  1369. 

order  of  persons  entitled  to  adminis- 
ter, 9  1365. 

partner  is  competent  as,  9  1365. 

persons  equally  entitled  to  act,  who 
preferred,    9  1366. 
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EXECUTORS  AND  ADMINISTRATORS 

administrator — (Continued). 

•pedal 

account  of,  fi  1417. 
actions  by  and  against,  1 1416. 
appeal,  none  from  appointment  of, 
I  1412. 

appointment  of 

by  Judge  at  chambers,   9  166. 
time  and  manner  of,  §  1412. 
bond  of,  |  1414. 
claims,   not   liable   to  actions   on, 

I  1415. 
delivery  of  property  to  successor, 

9  1416. 
duties  of.  9  1415. 


Inane  of  letter*  to 

as  to,  S  1412. 

by  Judge  at   chambers,    §  166. 
time  and  manner  of,  fi  1412. 
Judge    may    issue    letters    to    at 

chambers,  §  166. 
liabilities  of,  fi  1416. 
no   notice   of  appointment   neces- 
sary, fi  1412. 
not   liable   to    creditor    on   claim, 

fi  1415. 
oath  of.  See  tit.  Oaths  and  Bonda 
of  Executor*  and  Adminis- 
trators. 
as  to,  fi  1414. 

powers  of 

as  to,  fifi  1411,  1415. 
cease  when  letters  testamen- 
tary   or    of    administration 
Issue,  fi  1416. 
preference  of  persons  entitled  to 

letters  as.  fi  1413. 
suits  by  and  against,  fi  1415. 
when  may  be  appointed,  fi  1411. 
successor,    appointed    on    resignation 
of  executor  or  administra- 
tor, fi  1427. 
who   appointed    when    all    others    in- 
competent, fi  1S68. 
who    incompetent   to   act   as,    ||  1365, 

1368. 
who  may  act  as,  fi  1365. 
whole  blood  preferred  to  half  blood, 
fi  1366. 

with  will  annexed 

appointment  on  death   or   incom- 
petency   of   all    representa- 
tives, fi  1426. 
when  other  property  found,  fi  1698. 
all    matters   may    be    contested    by   heirs. 

fi  1636. 

allowances 

attorney's  fees,  fifi  1616.  1619. 
necessary  expenses,  fi  1616. 
allowed  fees  for  attorneys,  extraordinary 

service,  fi  1619. 
further   allowance   may   be   made   by 

court     when     deemed     just, 

fi  1619. 
provision     not    to     apply     to     certain 

cases.  9  1619. 
any    item    of    exhibit    may    be    contested. 

9  1626. 


EXECUTORS      AND      ADMINISTRATORS— 

(Continued). 


dispensing  with  security,  9  946. 

for  appointment  of  special  adminis- 
trator, none,  9  1413. 

lies  from  what  orders  respecting, 
9  963. 

official  bond,  sufficient  in,   9  965. 

orders  relating  to  issuing,  etc.,  let- 
ters, appealable.   9  959. 

reversal  of  order  appointing,  effect 
on  acts,  9  966. 

appointment 

certificate  of,  seal  of  court,  9  153. 
nuncupative  will.     See  tit.  Wills. 

appointment    as,    in    other    cases, 
9  1345. 
of  agent   to   take  possession  for  ab- 
sentees.   See  tit.  Absentees. 
of  guardian  of  incompetent  as  admin- 
istrator, 9  1368. 
transcript  of  court  minutes  to  be  evi- 
dence, 9  1429. 
as  parties  to  actions,  9  1686. 
attachment     for     not     obeying     citation, 

9  1627. 
authority,  territorial  limits  of,  9  1913. 
bond    and    oath    of.     See    tit.    Oaths    and 

Bonds  of  Executors  and  Ad- 
ministrators. 
bond  of  former  executor,  etc.,  action  by, 

on,   9  1586. 
bonds  of,  suit  on,  9  1586. 

borrowing  money  by 

on  chattel  mortgage,  9  1528. 

on  unsecured  notes 

as   to,   generally,    9  1677a. 
procedure  on,  9  1577a. 
certificate  to  claimant.  9  1696. 
charged  with  all  estate,  9  1618. 
citation  of,  to  account,  9  1623. 

attachment  for  failure  to  obey,  9  1627. 
on  application,  9  1625. 
claims,  must  not  purchase,  9  1617. 
co-executor  disqualified,  power,   9  1425. 
code    provisions    governing    appointment, 

powers,  and  duties,  fi  304. 
commissions.   9  1618. 

allowed,  extraordinary  service,  9  1618. 
and  allowances  of,  9  1618. 
where     estate     distributed     in     kind, 
9  1618. 
compensation  of,   99  1616,  1618. 

appeal  from  order  of  court,  9  1616. 

attorney  of>  99  1616,  1619. 

contract   with   heirs,  etc.,   for  higher, 

9  1618. 
executor  or  administrator.  9  1616. 

extra  allowance 

limitations  upon.   9  1618. 
when  made,  9  1618. 
provision    therefor    in    will,    99  1616, 
1617. 


claims  by,  9  1588. 
debts.  $  1588. 
contempt,  removal  for,  9  1721. 
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(Continued), 
continuance    of    time    for    administration, 

where    will    has   limitation, 
9  1670. 

contract*  of  decedents 

conveyance,  effect  of,  9  1608. 

for  purchase  of  land 

bond  of  purchaser,  9  1567. 

enforcement  of 

contest  of  specific  perform- 
ance of,  9  1598. 

conveyance  under  decree  of 
court,  passes  title,  9  1603. 

court  will  decree  by  executor, 
when,   9  160<k 

death  of  vendor  before  con- 
veyance,   rights    on,    9  1606. 


copy    prima 
evidence, 


directing 

certified 
facie 
9  1601. 
representative  to  com- 
plete, 99  1597,  1600- 
1608. 
when      court 
made,  9  1600. 
for,  9  1602. 
may  direct  surrender  of 

session,  9  1607. 
when  made,  9  1607. 
effect   of  special  performance 

9  1604. 
executor  decreed  to  convey,  when, 

9  1697. 
execution  of  conveyance   by 


will 


pos- 


of, 


record 


rep- 
of. 


to     complete, 


resentatlve, 
9 1601. 
hearing,  9  1598. 
notice,   9  1598. 
petition  for 

as  to,  9  1598. 
representative 
9  1598. 
contest  of,  9  1599. 
hearing1,  9  1698. 
notice,   9  1698. 
to,  enforce,  dismissed  without 
prejudice,  when,  9  1602. 

recording  decree  of 

effect  of,  9  1604. 

for  conveyance 

does     not     supersede     court's 

power  to  enforce,  9  1605. 
gives     right     to     possession, 
9  1607. 
representative    to    complete    con- 
tract, 99  1697,  1600-1603. 
executor  to  assign  on  confirmation  of 

sale,  9  1566. 
sale  by,  99  1665,  1666. 

conditions  of  purchase,  9  1566. 
right    of    petitioner    to    enforce, 

9  1602. 
when  court  will  not  decree,  9  1602. 

i  version 

action  by  for,  9  1583. 

may  maintain  action  for,   9  1583. 
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(Continued). 

conveyance 

by,  petition  for,  9  1598. 

contest  of,  by  interested  parties, 
9  1599. 
of  real  estate  in  transfer  of  personal 
property  by  executors.  See 
tit.  Conveyance  of  Real  Es- 
tate and  Trnnafer  of  Per- 

by 


or  transfers,  when  order  to  be  made, 
9  1600. 
corporation  as  executor,  9  1848. 

coats 

allowed,  9  1509. 
individually  liable  for,  9  1609. 
creditor,  application   by,   for   letters,  ap- 
pointment of  another  on  re- 
quest  of   another    creditor, 
9  1367. 
day   of  settlement   to  be   postponed,  and 

must    give    notice    thereof. 
9 1638. 
death 

administration  with  will  annexed  to 
be   Issued,   on,   of   executor, 
9 1853. 
of,  executor  of  not  entitled  to  letters, 

9  1358. 
of,  letters  of  administration  with  will 
annexed      to      be      issued 
9 1353. 
debtor,    effect    of    naming    as     executor, 

9  1447. 

debts 

attorney's  fees  in  suit  by  executor 
against,   9  1510. 

not  discharged  by  appointment  as  ex- 
ecutor,   9  1447. 

uncollected  without  fault,   9  1615. 


and  discharge  of  executor  or  admin- 
istrator, 9  1697. 
for    conveyance    may    direct    posses- 
sion     to     be     surrendered. 
9  1607. 

decree   may   direct  possession  to 
be  surrendered.  9  1607. 

does  not  supersede  power  of  court 
to  enforce  it,  9  1605. 

effect  of  recording,  9  1604. 

dlschnrge 

final.  9  1697. 

further   letters   may  be   Issued  after, 

9  1698. 
of   executor   or   administrator,    9  *697- 
of,  from  liability,  decree  of,  when  to 

be  made,  9  1697. 
or  bequest  of  debt  due  by  executor, 

9  1448. 

discovery  of 

other  property,  effect  of.  9  1698. 
property  after  settlement,  issuance  of 
letters.  9  1698. 
disposition  of  estate  recovered.  9  1591. 
disqualification    of    judges    and   transfers 

of    administrators,    99 1431- 
1433. 
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(Continued), 
domiciliary  representative.    See  tit.  Dom- 
iciliary Representative* 

drunkard,  Incompetent,  9  1369. 

effect  of 

conveyance  by,  §  1603. 

recording  copy  of  decree  for  convey- 
ance, 8  1604. 

transfer  by,  9  1603. 
executor  of  conveyance  or  transfer  and 

the  recording1  of  the  order 
therefor,  1 1601. 

executor 

as  defendant.  See  tits.  Parties  to  Ac- 
tion} Parties  Defendant. 

bequest  of  debt  against,  §  1448. 

costs  in  action  against,  9  1031. 

discharge  of  debt  against.  9  1448. 

effect  of  naming  debtor  as,  9  1447. 

forfeits  rights  to  letters,  when,  9  1301. 

letters  of.  See  tit.  letters  Testamen- 
tary and  of  Administration. 

may  be  sued  for  waste  or  trespass 
of  decedent,  9  1584. 

not  to  be  purchaser  at  own  sale.  See 
tits.  Sale  of  Decedent's 
Property)  Sale  of  Real  Es- 
tate* etc. 

oaths  and  bonds  of.  See  tit.  Oaths 
and  Bonds  of  Executors,  etc. 

of  executor,  9  1363. 

powers  and  duties,  etc.,  9  304. 

resignation  of  to  be  in  writing,  9  1702. 

who  Incompetent  to  serve  as,  9  1860. 
executrix,  married  woman  may  be  ap- 
pointed as,  99  1352,  1370. 

.    Unal 

account.    See  "account,"  this  title, 
settlement,   decree  and  discharge  of. 
9  1697. 
foreclosure  by  mortgage.  See  tit.  Foreclo- 


form  of  letters,  99  1860-1362. 
former  executor,  etc.,  action  on  bond  of. 
,  9 1686. 

fraudulent       conveyance       by       testator. 

99  1589-1591. 


account  may  be  postponed,   9  1636. 
settlement,  9  1638. 

heirs,  rights  against,  9  1452. 

in  case  of  death  of.  personal  representa- 
tives to  present  account, 
9  1639. 

incompetency  of  all  representatives,  ap- 
pointment of  administrator, 
9  1426. 

incompetent,  what  to  be  done,  9  1426. 

individually    liable    for   debts   decreed   to 

be  paid,   9  1649. 

Infant 

as  executor,  99  1860-1354. 
minority    of    executors,    proceedings 
on,  9  1354. 

or  Incompetent 

when  nominated  guardian  ap- 
pointed  administrator, 
9 1367. 


EXECUTORS  AND  ADMINISTRATORS 

Infant,    or    Incompetent — (Continued). 

who       appointed       administrator, 
when  appointed,  9  1367. 

Insane    person    Incompetent    as    adminis- 
trator,  9  1369.    * 

Interested  party 

may  contest  hearing  for  order  to  con- 
vey, 9 1599. 
may  file  exceptions  to  account,  9  1635. 

Joint  executors 
acts  of 

as  to  validity  of,  9  1365. 
of  remaining  when  colleagues  dis- 
qualified,  9  1426. 
less    than    whole    number    may    act, 

9  1365. 
majority,  acts  of,  valid,  9  1365. 
remaining    when    colleagues    disqual- 
ified,  when,   9  1365. 
two  executors,  acts  of  one  effectual, 

when,  9  1356. 
where   all    not    appointed,    those    ap- 
pointed have  full  authority. 
9  1855. 
Judgment  against!   9  1504. 
letters    testamentary    or    of    administra- 
tion.   See   tit.   Letters   Tes- 
tamentary ana  of  Adminis- 
tration, 
liabilities  of 

as  to,  99  1612,  1649. 

executor  may  be  charge* 

with  all  of  estate,  etc.,  9  1613. 
with     uncollected     debts,     when, 
9  1615. 
for  failure  to  give  notice  to  creditors, 

9  1650. 
for    selling    for    less    than    appraise- 
ment,  9  1614. 
for  uncollected  debts,  9  1615. 
not  to  profit  or  lose  by  estate,  9  1614. 
personally  liable,  when 

as  to,  generally,  99  1612,  1649. 
on  debts  after  decree  of  payment. 

9  1649. 
on  promise  to  answer  out  of  own 

estate,   9  1612. 
statute    of    frauds    as    affecting, 

9.1612. 
to     creditor    for    allowed    claim, 
9  1649.       . 
uncollected  debts  without  fault,  9  1615. 

loss  by 

estate  not  to  prejudice,  9  1614. 
loss  and  profit  of  estate,  9  1614. 

marriage  of 

administratrix,  9  1852,  1876. 
executrix,    9  1852. 
married  woman  may  act  as  administra- 
trix, 9  1370. 

may  borrow  money 

on  chattel  mortgage,  9  1528. 

on  unsecured  notes 

as  to,  generally,  9  1677a. 

procedure  on,  9  1577a. 
may  compound,  9  1588. 

may  maintain  actions  for  waste,  conver- 
sion,   and    trespass,    9  1583. 
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may    sue    and    be    sued    for    recovery    of 

property,   S  1682. 

misconduct  on  sale,  89  1571,  1572,  1576. 

moneys  to  be  Invested  by  order  of  court, 

8  1640. 

nomination  by  of  person  entitled  to  let- 
ters, 8  1379. 

nominee    of    surviving;   husband    or    wife, 

8  1S65. 

nonresident  as  administrator,  9  1369. 

not  liable  to  real-estate  agent  for  com- 
missions for  sale  of  real 
property,  9  1559. 

not  to  profit  or  lose  by  estate,   9  1614. 
not    to    purchase    claims    against    estate, 

9  1617. 

notice  of 

hearing;  of  petition  by  to  make  con- 
veyance, 9  1598. 
settlement,  must  state,   8  1634. 
nuncupative    will,    executors,    manner    of 

appointment,  9  1345. 
oath    and    bond    of.     See    tit.    Oaths    and 

Boats     of     Executors     am* 
Administrators. 
as   to,   99  1387-1407. 
objections  to  account,  who  may  file,  9  1626. 
order   of   persons   entitled   to   administer, 

8  1366. 
partnership,   8  1585. 
payment  of  debts  of  estate,  9  1643. 

after  decree  for  payment  of  debts, 
executor  personally  liable 
to  creditors,  8  1649. 

as  to,  8  1612. 

claims  not  Included  in  order  for  pay- 
ment of  debts,  how  disposed 
of,  8  1650. 

estate  insufficient  a  dividend  to  be 
paid.  8  1345. 

final  account,  when  to  be  made,  8  1652. 

funeral  expenses  and  expenses  of  last 
sickness.  See  tit.  Funeral 
Expenses. 

neglect  to  render  final  account,  how 
treated,  81653. 

order  for  payment  of 

debts  and  discharge,  8  1647. 
legacies    and    extension    of    time, 
8  1651. 
order  in  which  to  be  paid,  8  1643. 

debts    having-   preference    by    the 
laws   of  the  United  States, 
8  1643. 
funeral  expenses,  of,  8  1643. 
Judgments    rendered    against    de- 
cedent in  lifetime,   8  1643. 
o{  last  sickness,  9  1643. 
or  other  demands  against  estate, 

'    81643. 
mortgages,  8  1643. 
provision  for  disputed  and  contingent 

claims,   8  1648. 
where     property     insufficient    to    pay 
mortgage,    8  1644. 
personal  liability,   81612. 

petition 

and   contents   for   letters  and  actions 
thereon,  8  1371. 


EXECUTORS  AND  ADMINISTRATORS 
petition —  ( Continued ) 

for  citation  to   render  final  or  other 

account,  8  1624. 
for,  to  make  conveyance  or  transfer, 
and      notice      of      hearing, 
8  1598. 


of  estate,  8 1453, 
to  take.  8  1581. 

powers  and  duties  of 
acts  of 

valid  until  power  revoked,  9  1428 

administrator  with  will  annexed 

acts  of,  effect,  9  1356. 
power  of,  9  1356. 

appraisement 

increase    or    decrease    of    estate, 

effect  of,  9  1614. 
rights  and  liabilities  on  sale  for 

more  or  less  than,  9  1614. 
as  to,  9  1355. 

earn  not  purchase 

claims  against  estate,   f  1617. 
property  of  estate,  8  1576. 

chargeable  with 

estate  at  appraised  value,   8  1613. 
interest,  profit,  and  income  of  es- 
tate. 8  1613. 
claim    against    estate,    can    not    pur- 
chase, 8  1617. 
code     provisions     governing     powers 

and  duties  of,   8  304. 
compounding  debt   by.    See   tit.   Com- 
pounding Claim. 
as  to,  8  1588. 
compromise  of  debt  by,  8  1588. 

debts 

uncollected,  liability  for,  8  1615. 
depreciation   of   estate   without  fault, 

executor    not    to     lose    by, 

8  1614. 
executor,    power    of,    when    appointed 

after     revocation     of    prior 

letters,  8  1424. 
heir.    See  tit.  Heir.  * 

In  management  of  estate,  8  1581. 
increase  or  decrease  of  estate,  effect 

of,  8  1614. 

investment  of  funds 

In  what  securities,   8  1640. 
pending    settlement,    8  1640. 
procedure      In      obtaining     order, 
8  1640. 
lease  of  estate,  by,   8  1579. 
mortgage  of  estate  by,  8  1578. 
not    to    profit    by    increase    of  estate, 
8  1614. 

possession 

entitled    to   of   personal   and  real 
estate,  9  1452. 

heirs 

may  sue  for  Jointly  with  ex- 
ecutor, 8  1452. 

or  devisee  may  sue  to  re- 
cover,  8  1452. 

possession  of  estate 

recovery    of,    by    representative, 
8  1452. 
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powers  and  duties  of,  poueislon  of  estate 
— (Continued), 
to  take,  8  1681. 

of  heir  or  devisee  subject  to  pos- 
session   of,   S  1581. 
of,  is  possession  of  heirs  or  dev- 
isees    for     what     purposes, 
8  145S. 
right    of    heirs    or    devisees    to, 
8  1681. 
power  to  borrow  money 

on    chattel    mortgage,    8 1528. 
on  unsecured  note 

as    to,    generally,    8  1677a. 
procedure  on,  8  1577a. 
power  to  sell  real  estate  of  decedent. 
See    tit.    Sole    and    Convey- 
ance of  Property   of  Dece- 
dents. 
profit   by    Increase    of   estate,    not   to 

benefit,  8  1614. 
territorial     limits     of     authority     of. 

1 1918. 
to  collect  debts  due  the  estate,  8  1681. 
to    take   possession    of   entire   estate, 
I  1681. 
preference  among-  those  equally  entitled, 

8  1S66. 
profit 

and  loss  of  estate,  8  1614. 
by  estate,  not  to,  8  1614. 
proof  of  notice  of  settlement  of  accounts, 

8  1688. 
purchase  by,  fraudulent,  8  1676. 
real  estate  to  be  delivered  to  heirs  after 

ten  months,  8  1453. 
recording  of  decree  for  conveyance  does 

not     supersede     power     of 
court  to  enforce  it,  6  1606. 
recovery    of    property    fraudulently    dis- 
posed of 
by  administrator,  8  1589. 
when    administrator    to    sue    as    pro- 
vided,  8  1590. 


and     suspension,     in     certain     cases, 

88  1486-1440. 
citation  to,  to  show  cause,  8  1487. 
for  contempt,  8  1721. 
for  disobedience  of  orders,  8  1721. 
for  failure  to  make 

inventory       of       after-discovered 

property,  8  1451. 
return  of  sale,  8  1576. 
of,  the  hearing; 

attachment  to  compel  attendance 

8  1576. 
compelling;  attendance,  8  1575. 
when  committed  for  contempt,  8  1721. 
renunciation 

by  executor,  appointment  of  another 

8  1301. 
failure  to  petition  for  letters  amounts 
to,  8 1801. 
resignation  of 

accounting  and  delivery  of  property 

8  1427. 
as  to,  8  1427.  . 

liability  on  bond,  8  1427. 
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revocation 

account  after,  88  1428,  1629. 
accounting*,  for  dereliction  in,  88  1627, 

1629. 
all  acts  before  are  valid,  8  1428. 
citation    to    administrator    to    issue, 

8  1884. 
duty  to  remaining*  executors,  8  1425. 

fallnre  to 

obey   citation,    8  1437. 
return  account  of  sale,   8  1576. 
for  contempt,   8  1721. 

for  fallnre  to 

give  notice  to  creditor,  8  1511. 

make  return  of  sale,  8  1675. 

return  Inventory,  8  1449. 
for  neglect  to  give  new  bond,  88  1401, 

1405. 
hearings  of  petition  for,  8  1386. 
how  obtained,   8  1388. 
notice  of,  8  1885. 

of  administration 

on  petition  of  person  entitled  to 

letters,   8 1885. 
upon  probate   of   will,   8  1428. 
of  all  representatives,  appointment  of 

administrator,    8  1424. 

of  letters 

and    appointment    of   administra- 
tor,   6  1427. 
and  proceedings   thereon,   65  1378, 

1379. 
for  failure  to  account,   5  1616. 
of      administrator,      citation      to, 
8  1384. 
of  probate   of  will,   effect   on   powers 

and  duties  of,  8  1331. 
of  representative  resigning,    8  1427. 
on  proceedings   to  suspend  represen- 
tatives,   88  1437,    1439. 
petition  for,  88  1383,  1384. 
powers  of  subsequent  representative, 

8  1424. 
prior  rights  of  relatives  entitle  them 
to   have   revoked   prior  let- 
ters, 89  1383,   1386. 
upon  probate  of  will,  8  1423. 
when  granted  to  one  other  than  com- 
petent,   68  1383,    1385. 
who  may  obtain,   8  1383. 
revoking  of  authority  of,  when,  $  1630. 
rights    of   petitioner    to    enforce    contract 

for   conveyance,    8  1602. 
sale  of  real  estate  of  decedent.     See   tit. 

Sale     and     Conveyance     of 
Property  of  Decedents. 
settlement    of    account.      See    "account," 

this  title, 
account,     when     regarded     as     final, 

8  1647. 
appointing  the  day,  8  1633. 
apportionment    where    funds    insuffi- 
cient to  meet  debts,  8  1647. 
conclusiveness  of,   8  1637. 
contest  of  claims.  8  1636. 
extension    of   time    for   final   account, 
8  1661. 
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settlement   of  account — (Continued). 

final 

account,    partition    and    distribu- 
tion at  same  time*  S  1634. 
and  discharge,  §  1697. 
notice  of,   fi  1663. 
hearing,  postponement  of,   fi  1636. 
heirs  may  contest  all  matters,  fi  1636. 
neglect   to   render  final  account,  pro- 
ceedings  to   compel,    fi  1653, 

notice 

as  to,   fi  1633. 
of,   further,   fi  1633. 
decree     must     show     proof     was 
made,  fi  1638. 
on  final  distribution,  fi  1665. 
order  for  payment  of  debts,  and  dis- 
charge    of     representative, 
fi  1647. 
proof     of     notice     necessary     before, 

fi  1638. 
reference  of,   fi  1636. 

powers    and    duties    of,     fifi  1411- 

1417. 
to  be  conclusive,  when,  and  when 
not,   fi  1637. 
when  conclusive  and  when  not,  fi  1637. 
when  final  to  be  made,  fi  1652. 
some  only,   acts   of,   valid   when,   fi  1355. 
special    administrators.      See    tit.    Special 

Administrator. 

•pedal  notice  to  heirs 

how  given,  fi  1380. 

request    for    and    what    to    contain, 
fi  1380. 

suits  by  and  against 

may  sue 

for  death,  fi  377. 
without  beneficiary,   fi  367. 
surviving   partner   to   settle   up  business, 

fi  1585. 
accounts  to  be  rendered,    fi  1585. 
Interest     therein     to     be     appraised, 

fi  1685. 
surviving  partner.     See  tit.   Partner- 
ship. 
suspension  of,  fifi  I486,  1439. 

any   interested   party   may   appear  at 

hearing  for,   fi  1438. 
citation  for,  8  1437. 
embezzlement   by,    fi  1486. 
executor    may    answer    or    demur    to 

application  for,   fi  1438. 
for  waste,   fi  1436. 
grounds  for,  8  1436. 
issues  raised  to  be  determined  by  the 

court,   fi  1438. 
judge     at     chambers     may     suspend, 

5  166. 
manner  of  proceeding,   fi  1433. 

notice  of 

as  to,  fi  1437. 
'  publication    of    when   executor   Is 

absent  or  conceals  himself, 
fi  1439. 
to  absconding  representative,   by 
publication,    fi  1439. 

pending  petition 

for  additional   bond,   fi  1401. 
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suits   by   and  against,  pending   petition— 

(Continued), 
that  executor  give  bond,  fi  1401. 
power  of,  fi  1401. 

removal  of  on  proceedings  therefor, 
fi  1437. 

the  hearing 

as  to,   fi  1438. 
pleadings  on,  fi  1437. 
punishment  for  refusal  to  answer 
questions,   fi  1440. 
territorial   limits   of  authority,    fi  1913. 
to      account      after      authority      revoked. 

fi  1629. 
to  be  removed  when  committed  for  con- 
tempt     and      another      ap- 
pointed,  fi  1721. 
to  complete  contracts  for  sale  of  real  or 

personal     property,     when. 
fi  1597. 
to   produce   and   file   Touchers   which   re- 
main in  court,  fi  1631. 
to  render  accounts  at  expiration  of  term, 

fi  1628. 
transfers  by 

effect  of,  fi  1603. 

when  order  to  be  made,  f  1600. 

trespass 

action  by,  for,  fi  1683. 

by  decedent,  action  for  against. 
fi  1584. 

may  maintain  actions  for,  fi  1583. 

of  decedent,  executor  or  administra- 
tor may  be  sued  for,  fi  1584. 
unclaimed  estate,  how  disposed  of,  fi  169$. 

uncollected  debt 

without    fault,    no    personal    liability. 
fi  1616. 
vouchers  for  items  less  than  twenty  dol- 
lars, when  accepted,  fi  1632. 

waste 

action  by,  for,  fi  1583. 

by     decedent,     action     against     for. 

fi  1584. 
may  maintain  actions  for,  fi  1583. 
of  decedent,   executor  or  administra- 
tor may  be  sued  for,  fi  1584. 

what  executors  are  not  parties  to  actions, 

fi  1587. 

when  real  and  personal  property  of  ab- 
sentee to  be  sold.  See  tit. 
Absentee. 

when  settlement  is  final,  notice   must  so 

state,  fi  1634. 

where    party    to    whom    conveyance    or 

transfer    is    made    Is    dead. 
fi  1606. 

who  to  act  as,  when  all  acting  are  in- 
competent,  fi  1426. 

wills  found  after  letters  of  administra- 
tion granted,  fifi  1423-1429. 

EXEMPLARY  DAMAGES.   See  tit.  Damage*. 
EXEMPT   PROPERTY.    See    tit.   Exemption 
from  Execution. 

EXEMPTION.      See     tit.     Exemption    from 
Execution. 

execution,  from,   fi  690. 

from  jury  duty,  fi  200. 

affidavit,  fi  202. 
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EXEMPTION  —  (Continued  ) . 
Judgment  against  officers,  how  enforced, 

fi  710. 
jury,  from,  8  200. 
wtoat    property    exempt    from    execution, 

5  690. 

EXEMPTION   FROM   EXECUTION 

homestead    exempt.      See    tit.   Homeitesd. 
shares  In  homestead  association.    See  tit. 

Homestead* 

what  property  exempt 

arms,  uniforms,  and  accoutrements, 
9  690. 

cabin  or  tools  of  miner,   8  690. 

chairs,  tables,  desks,  and  books  to 
the  value  of  two  hundred 
dollars,  {  090. 

court-houses,  Jails,  public  offices  and 
buildings,  lots,  grounds 
and  personal  property, 
9  690. 

earnings  of  the  Judgment-debtor  for 
his   personal    service,    9  690. 

farming  utensils  or  instruments  of 
husbandry,    8  690. 

Are  engines,  hooks,  ladders,  carts, 
trucks,  etc.,  of  lire  com- 
pany,  |  690. 

fishing  boat  and  net,  8  690. 

machinery,  tools  and  Implements 
necesary  for  boring,  sink- 
ing and  putting  down 
artesian  wells,   9  690. 

material,  etc.,*  for  construction,  alter- 
ation and  repair  of  build- 
ing, etc.,  9  690. 

moneys,  benefits,  privileges,  or  im- 
munities growing  out  of 
life  Insurance,   9  690. 

nautical  Instruments  and  wearing 
apparel  of  master,  etc.,  of 
vessel,   9  690. 

necessary  household  tables  and 
kitchen  furniture,   9  690. 

poultry,   9  690. 


held    by   a   member   of    a   home- 
stead  association,    9  690. 
of    stock    in    building    and    loan 
association.   9  690. 
tools   or   implements   of   mechanic   or 

artisan,   9  690. 
two  horses,  two  oxen  and  two  mules 

and  their  harness,  9  690. 
wages  and  earnings  of  seamen,  9  690. 

EXHIBIT.      See    tits.    Answer f    Complaint) 
Pleadings. 

material  objects,  as  evidence,  9  1964. 

EXONERATION.     See  tit.  BntL 
of  bail,   99  488,  489,  491. 

EXPENSES 

funeral.     See   tit.  Funeral  Expense*,  etc. 

of   executor   and   administrator.     See   tit. 

Executor    and    Adsalnlstra-* 
tor. 

of  last  sickness.  See  tit.  Fnnernl  Ex- 
penses and  Expense*  of 
Last    Sickness. 

of  supreme  court,  9  47. 


EXPENSES  OF  ADMINISTRATION.  See  tit. 
Exeenter  and  Administrator. 

attorney's  fees  as.    See  tit.  Claim*  against 
-  Estate. 

EXPERTS..    See  tit.  Witness. 

as  to  handwriting.     See  tit.  Handwriting. 
deciphering   characters,   etc.,    9 1868. 
generally,   9  1870. 
laws  of  foreign  country,  proving,   9  1901. 

EXPRESS  AGENT 

exempt  from  Jury  duty,  9  200. 

EXPRESS     TRUST.       See     tit.     Trusts     and 
Trustee*. 

EXTENSION  OF  TIME 

as  to  generally,  9  1054. 

EXTRA  SESSION 

of  superior  court.    See  tit.  Superior  Court. 

FACTS.     See  tit.  Pleading*. 

ancient    evidence    of    common    reputation 

as  to,  9  1870. 

collateral,  inquiry  Into,  9  1868. 

conclusions  of  law  not  supported  by  find- 
ing of  fact.  Judgment  Bet 
aside  for,   9  663. 

degree  of  certainty  required  to  establish, 

9  1826. 

errors   in,  Judgment   set  aside  for,   9  663. 

findings  of.     See  tit.  Finding*. 
as    to,    generally,    99  633-636. 

Instructions  as  to.  See  tits.  Evidence \  In- 
structions. 

insufficiency     of,     ground    for    demurrer, 

9  480. 

Issue  of 

arises  how,  9  690. 
tried  by  whom,  9  592. 
Jury,  Judges  of.  9  2101. 
of  which  court  will   take  Judicial   notice, 

9  1875. 
pleaded,  must  be,  9  425. 
questions  of,   to  be  tried  by  Jury,   9  2101. 
special  Issues  not  made  by  pleadings,  how 

tried,  9  309. 
to  be  stated  In  complaint,  9  426. 
what  facts  may  be  proved  on  trial,  9  1870. 
when   general   or   special   may   be  given, 

9  625. 

FALSE  IMPRISONMENT 

limitation  of  action  for,  9  840. 

FAMILY.     See  tit.  Family  Allowance. 

property  exempt  from  execution  to  be  set 

aside  for  use  of,   9  1465. 

FAMILY  ALLOWANCE.     See  tit.  Support  of 
Family. 

all  exempt  property  to  be  set  apart  for, 

9  1466. 

apparel,  etc.,   9  1465. 

apportionment  between  widow  and  chil- 
dren,  99  1468-1470. 

dates  from  death,   9  1467. 

duration  of,  9  1466. 

estate  of  missing  persons,  out  of,  9  1822b. 

exempt   from   execution,   property,    9  1465. 

extra  or  additional,  9  1466. 

generally,   99  1464,   1465. 

homestead,    99  1464,   1465,    1474,    1486. 

missing  person,  out  of  estate  of,  9  1822b. 

possession   of  homestead,   9  1464. 

preference,  9  1467. 
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FAMILY    ALLOWANCE— (Continued), 
provision  in  will  for,  $8  1560,  1562. 
summary    administration    under    twenty- 
five  hundred  'dollars,  9  1469. 
twenty-five  hundred  dollars,  estate  under, 

8  1469. 
wearing:  apparel,  furniture,  etc.,  9  1464. 
when  to  be  paid,  9  1646. 

widow 

and    children    may    remain    in    home, 

8  1464. 

with  income,  property  to  go  to  chil- 
dren,  8 1470. 
wife  and  child  to   have  twenty-five  hun- 
dred   dollars    estate,    9  1469. 

FAMILY  BIBLE 

entries  in,  as  evidence,  9  1870. 

FARMER 

property  exempt  from  execution,  9  690. 

FATHER.     See   tit.  Parent  and  Child, 
action  by  for 

Injury  or  death  of  child,  9  376. 
seduction  of  daughter,  9  375. 
administration,  entitled  tQ,   9  1365. 
death    of  child,   action   by,   for,    9  376. 
injury,  of  child,  action  by,  for,   9  376. 
guardianship,   entitled   to,    9  1751. 
seduction,  action  by,  for,  9  875. 
FEDERAL 

judgment,  limitation  of  action  on,  9  335. 

FEES.     See  tits.  Attorney'*  Fees;  Coats. 

appeal     to    superior    court    not    effective 

until    filing   fee   paid,    9  981. 

attorneys,  of,  9  1021. 

chargeable   to    estate   in   hands   of   public 

administrator,    9  1741. 
when  and  by  whom  paid,  9  1741. 

court   commissioner,   of,    9  259. 

depositions    out    of    state    on    oral    Inter- 
rogatories,   9  2025%. 
fees  and  mileage  of  parties,  9  2025%. 

for  filing  appeal  to  superior  court,  appeal 

not     effective     until     paid, 

9  981. 

in  justices'  courts,  9  91. 

collection,    report    and    payment    into 
treasury,    9  108. 

notice  of  completion  of  building,  for  re- 
cording,  9  1187. 

of  attorney,  how  to  be  paid,  9  1021. 

of  county  clerk,  for  certificate  to  cor- 
poration acting  as  surety, 
9 1057a. 

officer,    of,    when    proceedings    stayed    on 

appeal    to    supreme    court, 
S  979. 

official  reporter,  of,   9  274. 

payment  of  in  justices'  courts,  9  91. 

phonographic  reporters,  of.  for  transcrib- 
ing   notes,    9  274b. 

recording  claim  of  lien,  fee  for,  9  1189. 

referee,  of,   9S  768,   1027,  1607. 

witnesses,   of,    9  1987. 

FEMININE 

masculine  gender  includes,   9  17. 

FENCES 

condemnation,  provision  for  in  taking  by 

eminent      domain,      98  1248, 
1251,  1267. 


FERRY 

keeper  exempt  from  jury  duty,  f  200. 

FICTITIOUS  NAME 

suing  party  by,  9  474. 

FIDUCIARY  RELATION 

judgment    for    money    received    in,    how 

payable,    9  667. 

FIGURES 

may  be  used  to  express  numbers,  8  186. 

FILING   APPEAL 

exceptions  to  sureties  on,  9  978a, 
time  of,  9  978a. 

FINAL  ACCOUNT.     See  tits.  Exeentom  and 
Administrators)   Rceelvera. 

FINAL  ADJUDICATION.     See  tit.  Jndffment. 

FINAL  JUDGMENT.     See  tit  Judgment. 

FINAL  ORDER.     See  tit.  Order. 

effect  upon  rights  in  various  cases,  9  1908. 
FINDINGS.     See  tits.  Oovrt  Commlnn  toners; 
Findings  of  Fact*  Referee. 

commissioners' 

effect  and   force  of,   9  644. 
judgment  on,,  9  644. 

conclusions  of  law 

inconsistent  with,   vacation    of   judg- 
ment,  9  663. 
not  supported  by  findings  of  fact,  set- 
ting    aside     judgment    for. 
9  663. 

errors   in,   judgment   set   aside   for,    9  663. 

in    election    contest.     -See    tit.    Contest!** 

Elect  tons. 

judgment-roll,  as  part  of,  9  670. 

may  be  waived,  how,  9  634. 

must  be  in  writing  and  filed  within  thirty 

days,  9  632. 

must    be    separate    from    conclusions    of 

law,  9  633. 

notice   of   motion    to   set   aside    judgment 

for    errors    in,    how    made, 
hearing,    9  663%. 

of  fact 

and  conclusions   of  law,  stated   sepa- 
rately,  9  663. 
may  be  waived,   9  634. 
proceedings  after  determination  of  issues 

of  law,  9  636. 

referee's 

as  to,  generally,  99  643-646. 

effect  and  force  of,  9  644. 

how  excepted  to  and  reviewed,   9  645. 

judgment  on,  9  644. 

must    state    conclusions    of    law    and 

fact   separately,    9  643. 
to  report  within  twenty  days,  9  643. 
signing  of,  constitutes  decision,    9  1033. 

waived,  how 

by  consent  in  writing,   9  684. 
by  failure  to  appear,   9  634. 
by  oral  consent  in  court,  9  634. 

FINES.     See  tit.  Penalty, 
arrest 

for,  in  justices'  court,  9  188. 
in  action,  for,   9  479. 

eon  tenant*  for 

as  to.  9  1218. 

before  justice  of  the  peace,  9  909. 
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FINES— (Continued). 

costs  of  cause,  in  action  involving,  1 1022. 
juror,  for  failure  to  attend,  8  238. 
Justices'  court,  recovery  in,  8  112. 
mandamus,  for  disobeying,  8  1097. 
.    or  penalty,  arrest  in  action  for,  8  479. 
police   court,   for   violation   of   ordinance. 

8  932. 
public      administrator,      subject      to     for 

failure  to  account,  8  1744. 
transmitting;  papers  to  superior  court  on 

appeal,  for  not.  8  977. 
usurpation  of  office,  for,  8  809. 

FIRE 

papers  destroyed  by,  filing;  nunc  pro  tunc. 

FIRE  COMPANY 

apparatus     pertaining;     to     exempt     from 

sale  on  execution,  8  690. 

• 

FIRE   DEPARTMENT 

actions   for  damages,   or   on   contract,   to 

be  brought  against  city, 
8  390. 

apparatus  of  exempt  from  sale  on  execu- 
tion, 8  690. 

members  of 

can  not  be  sued  for  damages  or  on 
contract  in  relation  to  de- 
partment,  8  390. 

exempt  from  jury  duty,  8  200. 
municipality   liable   for   damages   by   and 

contracts  of,  8  390. 

FIRM 

of  attorneys.     See  tit.  Attorneys  at  Law, 

FISHERMAN 

what  property  of  exempt  from  execution, 

8  690. 

FORCIBLE    DETAINER.      See    tit.   Forcible 
Entry  and  Detainer. 

defined.   9  1160. 

what  constitutes,  9  1160. 

who  is  occupant,  9  1160. 

FORCIBLE    ENTRY   AND   DETAINER 

answer,   8  1170. 

verification  of,  required,  8  1175. 

appeal  in 

effect  of,  upon  judgment,  8  1176. 
how   taken,   8  1178. 
jurisdiction  of  supreme  court,  8  52. 
provisions  relating  to  generally,   ap- 
ply  in,   8  1178. 
stay  of  proceedings,  8  1176. 


failure    to    make,    default    judgment. 

8  1169. 
of  defendant,  8  1170. 
arrest   in,   when,    8  1168. 

complaint  in 

amendment   of,   8  1173. 

as    to.    generally,    9  1166.  • 

in  certain  cases,  9  1178. 

terms  not  Imposed,  9  1173. 
requisites  of,  9  1166. 
to  be  verified.  99  1166,  1175. 
to  set  forth  what,  91172. 
verification   of,   9  1166. 

conditions  and  covenants 

breach    and    performance,     ?  1166. 
subtenant  may  perform,  9  1166. 


FORCIBLE   ENTRY   AND   DETAINER— 

(Continued), 
continuance  in  cases  of,  1 1178. 
costs,  9H74. 
coverture  no  defense  in,   9  1164. 

damages 

amount   of,   8  1174. 
treble  when,   88  735,  1174. 
default,  judgment  by,  9  1169. 

defendant 

may    appear,    etc.,    before    day    fixed 

9  1170. 
may  show  what  in  defense,  9  1172. 
parties,  8  1164. 

definition  of 

forcible   detainer,   8  1160. 

forcible  entry,   8  1159. 
demurrer  to  complaint,  8  1170. 

evidence 

for  defendant,  8  1172. 
showing  required  of  plaintiff,  9  1172. 
what  defendant  may  show  in  defense 
8  1172. 
execution  on  judgment,  8  1174. 

forfeiture 

of  lease 

proceedings     for     relief     against. 

8  1179. 
who  may  apply  for  relief  against, 

8  1179. 
relieving  against,   8  1179. 

saving    leave    from    by    performance. 

9  1161. 
generally,  8  1159. 

holding  over  *  - 

of  agricultural  land,  effect  of,  8  1161. 
tenants,   8  1161. 

judgment 

binds     all     entering     under     tenant, 

8  1164. 
by  default,  8  1169. 

effect  of  appeal  upon,  9  1176. 

enforcement  of,  81174. 

generally,  9  1174. 

nature  and  amount  of,  91174. 

satisfied   by   interested   party   paying 
damages,  9  U74.  . 
jurisdiction 

concurrent,   of  superior  and   justices' 
courts,    9  1163. 

in  cases  of,  99  76,  113,  713. 

jurisdiction  of  superior  court,   9  1163. 

of  justices'  court,   98  113,  713,   838. 
Jury 

how  formed,  9  1171. 

trial  of  issues  of  fact,  9  1171. 
justices'    court   has   jurisdiction   in   cases 

of,   99  118,   713,  838. 
landlord  and  tenant,   9  1161. 

non-payment  of  rent,   9  1161. 

notices,  by  landlord,  99  1161,  1162. 

undertenant,  9  1161. 
married    women,    execution,    enforcement 

of,  91164. 
new    trial,    provisions    relating   to    apply, 

9  1178. 
notice 

failure  to  serve  on  subtenant,  no  de- 
fense. 9  1164. 
service  of,  98  1161,  1162. 
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PORCIBIiR      ENTRY      AND      DETAINER— 

(Continued), 
occupant,  who  is,  5  1160. 

parties 

defendant,  8  1164. 
generally,  8  1165. 

judgment  to  be  rendered  against 
party  served,  {1164. 

nonjoinder 

nonsuit  not  to  be  granted,  f  1164. 

proceedings  not  to  abate,   8  1164. 
possession   of  plaintiff,    S8  1168,   1172. 
practice,  rules  of,  g  1177. 

relief  against  forfeiture  of  lease 

application  for,  by  whom  may  be 
made,   8  1179. 

as  to,  generally,   8  1179. 

notice  of  application,  8  1179. 
rent    as   damages,    8  1174. 
restitution  of  the  premises,   8  1174. 
rules  of  practice,  8  1177. 

service  of  notice 

by  affixing  a  copy  in  a  conspicuous 
place  on  premises,  when, 
8  1162. 

by  delivering  copy  to  tenant  per- 
sonally,  81162. 

by  leaving  a  copy  with  person  of 
suitable  age,  8  1162. 

showing;    required    la    forcible    entry    and 

detainer 

of  defendant,  8  1172. 
of  plaintiff,  8  1172. 
subletting  terminates   tenancy,   8  1161. 

■4m 

alias,  in,  8  1167. 
form  of,  8  1167. 
issuing,  returnable,  8  1166. 


su 


must  be  issued,  when,  1 1166. 

new  summons,  8  1167. 

requisites   of,   8 1167. 

return  of,  8  1167. 

service  of,  8  1167. 

time  of  return  of,  8  1166. 

to  whom  directed,   8  1167. 

when  to- issue,  8  1166. 
supreme    court.   Jurisdiction    in    cases    of. 

8  62. 
tenant 

holding  over,  rights  of,   8  1161. 

may   bring  proceedings  against   sub- 
tenant,   8  1161. 
title,  question  of,  8  1161. 
treble  damages  in,   8  735. 

trial 

defendant's  case,  8  1172. 
Jury,   8  1171. 
plaintiff's  case,  8  1169. 
unlawful  detainer 

assigning,    subletting    or    committing 

waste,  8  1161. 
by  subtenant,   8  1161. 

proceedings     by     tenant    against. 
81161. 

eontinnina*  in  possession 

after  a  failure  to  perform  condi- 
tion,   8  1161. 
of   property  after   term,    §  1161. 


FORCIBLE  ENTRY  AND  DETAINER 

unlawful  detainer,  eontinnina;  in 
■ion — (Continued). 

without  permission  after  default, 
8  1161. 
notice    to    terminate   may   be 
served,  when,   8  1161. 
definition  of,   8  1161. 
ejectment.     See   tit.   Ejectment. 

notice  to  quit 

to  tenant,  8  1161. 

service  of,  88  1161,   1162. 
saving  lease  from  forfeiture  by  per- 
formance,  8  1161. 
who  guilty  of,  8  1161. 
who  not  guilty  of,  8  1161. 

nnlawfnl  entry 

as  to,  8  1160. 
verdict  and  Judgment,  8  1174. 
verification  of  pleading,  8  H75. 
waste,    committing,    terminates    tenancy, 

8  H61. 
what  constitutes,  8  1159. 

FORECLOSURE  OF  LIEN.    See  tit.  Mechan- 
ics' Lien. 

bond  on  appeal,  8  943. 

FORECLOSURE  OF  RQ.UITARLE  LIEN.  See 
tit.  Ferecloaare  of  Mortgage. 

FORECLOSURE  OF  MORTGAGE 

absolute  deed,  mortgage,  etc.,  8  744. 
action  must  be  brought  where,  8  392. 
against     decedent.       See     tit.     Estate    ef 


appeal   lies   from    Interlocutory  Judgment 

in  action   to   redeem,    8  963. 

appointment     of     commissioner     to     sell, 

undertaking  of,  8  726. 

appointment  of  receiver,  8  564. 

attorney's  fees  on,  8  726. 

but  one  action  for,  8  726. 

commissioner  appointed  to  sell  on 

compensation  of,  8  729. 
conduct  of  sale,  8  726. 
death,     disqualification,     absence     of. 

elisor,   8  726. 
must  sell,  how,  8  726. 
oath  and  undertaking  of,  8  729. 
powers  of,  8  729. 
undertaking  of,   8  729. 
verified  report  of  sale,  by,  8  729. 

report  of 

force  of,   8  729. 

to  contain,  what,  8  729. 

verification  of,   8  729. 
time  to  file  report,  8  729. 
undertaking  of,  8  729. 
verified  report  of  sale,  8  729. 

death.    Inability    or    absence    of    commis- 
sioner 

elisor  appointed  to  sell,   8  726. 

elisor  to  give  bond.   8  726. 
debt  falling  due  at   different  times,  pro- 
ceedings in  case  of,  8  728. 
deceased  mortgageor,   §8  1568,   1570. 

decedent's  estate 

deficiency  Judgment,    8  1578. 
mortgage  of.  8  1678. 
redemption  of,  8  1505. 
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FORECLOSURE  OF  MORTGAGE— (Cont'd). 
deficiency 

Judgment,  I  726. 

judgment,   estate   of  decedent,   1 1578. 
personal  liability  for,  8  726. 
due,  debt  not  all,  8  728. 
elisor  to  sell,   oath  and  undertaking  of, 

8  726. 
estate  of  deceased  person,  88  1493,  1500. 
exclusive  remedy,  8  726. 
execution   on,   8  681. 
generally,  88  726-729. 

injunction  to  prevent  injury  to  property 

after  sale  and  before  con- 
veyance,  8  745. 
instalments,   debt  payable  in,   6  728. 
interlocutory   judgment   in   action   to   re- 
deem,     time      for      appeal, 
$936. 


creditor  may  redeem  estate  of  dece- 
dent, 8  1505. 
for     deficiency.       See     tit.     Deficiency 
Judgment, 

Jurisdiction    of,    where    action    must    be 

brought,  8  892. 

limitation  of  action  for.     See  tit.  Statute 

of  Limitations. 

lis  pendens,  tiling,  8  409. 

necessary  parties  in,  8  726. 

oath    and    undertaking    of    commissioner 

appointed  to  sell,  8  729. 

parties,  who  need  not  be  made,  8  726. 

place  of  trial,  8  892. 

pleading,  written  Instruments,   88  447-449. 

possession,   mortgagee  In,   8  1744. 


in   suits   generally,   6  726. 
where    debt    falls    due    at    different 
times,   8  728. 
provisions    for   deficiency   Judgment.     See 

tit.    Deficiency-  Judgment. 
receiver,  appointment  of,  8  564. 


note  of  record  of  mortgage  to  be  pro- 
duced,   8  705. 
of  estate  of  decedent,  8  1505. 

•ale 

manner  of,   8  726. 

public,    8  694. 

under,    by    commissioner,    how   made. 

§726. 
where  land  consists  of  two  or  more 

parcels,   8  726. 
statute  of  limitations.    See  tit.  Statute  of 

Limitation*. 

surplus 

disposition   of,    8  727. 
money.     See   tit.    Surplus   Money. 
to  be  deposited  in  court,   8  727. 
tender,  8  997. 

undertaking  for  stay  on  appeal,   8  945. 
unrecorded      conveyances      and      encum- 
brances,  8  726. 
waste,  enjoining,  8  475. 
FORECLOSURE    OF    PLEDGE 
bond  on  appeal,  6  943. 

FOREIGN   CORPORATION 

security  for  costs  by,  when.  8  1036. 


FOREIGN    CORPORATION— (Continued), 
service  on,  8  411. 
summons  of,  publication,  88  412,  413. 

FOREIGN  COUNTRY 

affidavit    made    in,    before    whom    taken, 

8  2014. 

FOREIGN  JUDGMENTS 

conclusiveness    of,    general    rule    as    to, 

8  1915. 

copy  of  foreign  judicial  record,  admis- 
sible as  evidence,  when. 
8  1907. 

judgment  of  court  of  admiralty,  conclu- 
siveness  of,    8  1914. 

Judicial  record 

of     foreign     country,     proved     how, 

8  1906. 
of  sister  state,  effect  of,  8  1918. 
sister    state,    judicial    record    of,    effect, 

8  1918. 

FOREIGN  LANGUAGE 

instrument  >in,   expert  may  testify  as  to, 

8  1868. 
official  documents  in,  how  proved,  8  1918. 

FOREIGN  LAW 

books  containing,  presumed  to  be  correct, 

88  1900,  1968. 
evidence  of,  8  1*01. 
presumption    that    books    containing   are 

correot,  88  I960,  1968. 
proved,  how,   8  1901. 
statute  of  limitations  of,  8  861. 
unwritten,  proved,  how,   8  1902. 

FOREIGN  RESIDENT 

summons,  served  on,  how,  8  411. 

FOREIGN  SEAL 

effect  of,  8  1981. 

FOREIGN   STATE 

law  of,  how  proved,  6  1902. 

FOREIGN  WILLS.     See   tit.   Wills. 

probate  of.     See   tit   Probate  of  Foreign 

Will*. 

proceedings  on,  as  to,  88  1322-1324. 
FOREIGNERS.     See  tit.  Allen** 
FORFEITURE 

executor,    failing  to  petition   for   letters, 

8  1801. 
justices'  court,  recovery  of  in,  8  112. 

lease,  of 

as  to,   8  1161. 
relief  against,  81179. 
limitation  of  notion 

for,  as  to,  88  888.  840. 
to    recover    from    stockholder    or   di- 
rector, 8  359. 
mechanics'  lien,  of,  8  1202. 
of  lease,  relief  against,  8  1179. 
on  execution-sale  without  notice,  8  693. 
on   sale  under  execution   without  notice 

8  693. 
place  of  trial  for,  8  398. 
relief  of  tenant  against,  of  lease,  8  1179. 
venue  of  action  to  recover,  8  893. 
FORGERY 

limitation  of  action  against  bank  for  pay- 
ing forged,  etc.,  check. 
8  340. 


8804 


INDEX. 


FORM' 

of  civil  action.     See  tit.  Civil  Actions. 

but  one,  S  307. 
of  letters.     See  tit.  Form  of  Letters. 

of    notice    of   hearing:   in   justices'    court, 

S  850. 
of  satisfaction  of  mortgage,  §  675a. 

FORM  OF  LETTERS.     See  tit.  Letters  Tes- 
tamentary   and    °f    Administration. 

as   to.    generally,    SS  1360,    1361. 
of  administration,  {  1362. 
with  will  annexed,  8  1361. 

FRANCHISE.   See  tit.  Action  for  Usurpation 
of  OtBce  or  Franchise. 

action  against  party  usurping,   8  803. 
condemnation  of,  under  eminent  domain, 

8  1204. 
usurpation  of,   88  802-809. 

as    to,    generally,    88  802-810. 
proceedings       by       attorney-general, 
8  80S. 
FRAUD.     See  tits.  Arrest;  Ball. 

administration   suspended   for,   8  1436. 

arrest 

for,  in  Justices'  court,  8  861. 

in  action  for,  8  479. 

where  defendant  guilty  of,  8  479. 
award,  vacation  of,  for,   8  1286. 
distributees,  of.     See  tit.  Distribution  and 

Final   Account. 
impeachment  of  judgment  for,  8  1916. 
in  conveyance.     See  tit.  Fraudulent  Con- 


in  sale  of  decedent's  estate,  8  1572. 
limitation  of  action,  8  338. 
for  generally,   8  838. 
how  affected,  by,   8  1573. 
necessity   of  averring   facts    to   show,   in 

case   of   judgment    by    con- 
fession, 8  1135. 
parol  evidence  to  show  in  written  instru- 
ment, 8  1856. 
receiver,   appointment  of,   8  564. 
suspending  administrator  for,  8  1436. 

FRAUDS,  STATUTE  OF.     See  tit.  Evidence. 

FRAUDULENT  CONVEYANCE 

appointment  of  receiver,   8  564. 

bond  by  grantee  on  suit  to  set  aside 

condition  and  amount  of,   8  677. 

filing  of,   8  677%. 

giving,  may  convey  or  encumber. 
8  676. 

judgment  may  be  rendered  on,  when. 
8  680%. 

manner    of    justification    of    sureties, 
8  679%. 
>   may  be  given  by,  $  676. 

may  convey  or  encumber  after,  8  676. 

objection  that  estimated  value  less 
than  market  value,  pro- 
ceedings on,  8  679. 

objections  to  sureties,  8  678. 

sureties,  justification,  approval  and 
disapproval,    6  678%. 

when  becomes  effective,   8  680. 
of  decedent,  recovery  by  executor,  88  1589- 

1591. 

FUNDS 

investment   of,   by    receiver.     See   trt.  Re- 
ceiver. 


FUNDS 

investment  of,  by  receiver — Continued), 
as  to,  generally,  8  569. 

of    county,    etc.,     action    against    public 

officer  restraining  and  pre- 
venting injury  to.  §  526a. 

paid  Into  court  under  order 

as  to,  generally,   8  188. 
withdrawal  of,   8  188. 
unclaimed  in  hands  of  receiver,   disposi- 
tion of,  8  570. 

FUNERAL  EXPENSE  AND  EXPENSES  OF 
LAST  SICKNESS 

as  to  payment  of,  88  1643,  1646. 

FURNITURE 

exempt  from  execution,   8  690. 

FUTURE 

present  tense  includes,  8  17. 

GARNISHEE.     See  tits.  Attachment!  Garn- 
ishment. 

attachment  on,  88  544,  546. 

citation  to  appear,  8  545. 

examination  of,  on  oath,  8  545. 

not   delivering   up   property,   liability  of. 

8  544. 
service  on,   88  542,   544. 
when  liable  to  plaintiff,   8  544. 

GARNISHMENT.        See      tits.      Attachment; 
Garnishee. 

citation    to    garnishee    to    appear    before 

court  or  judge,   8  545. 

credits    or    personalty    in    possession    of 

third  person,  attachment 
of,  8  543. 

delivery  of  property  by  garnishee,   8  545. 

examination  of  on  oath,  8  545. 


of   credits,    garnishee,   to    give,    8  546. 
party  refusing,   to  pay  costs,   8  546. 
when  liable  to  plaintiff,  8  544. 

GENDER 

of  words  in  code,  8  17. 
GENERAL  DENIAL.     See  tit.  Answer. 
GENERAL  RULES  OF  PLEADING 

account,   how   to   be   stated   in   pleadings, 

8  454. 
allegations 

must  be  liberally  construed,    8  452. 
not  denied  deemed  to  be 

controverted,  when,    8  462. 
true,  when,  8  462. 
conditions  precedent,  how  to.be   pleaded, 

8  457. 
description  of  real  property  in   pleading. 

8  456. 
how    to    state    an    account    in    pleadings. 

8  454. 
Judgments,  how  pleaded,  8  456. 
libel    and    slander.      See    tit.    Libel    aad 

Slander. 
answer  in  such   cases.  8  460. 
how  stated  in  complaint,  8  460. 
material  allegation,  what  is,  §  463. 
pleadings   subsequent    to   complaint   must 

be  filed  and  served,  8  465. 
private  statute,  how  pleaded,  §  459. 
sham  Irrelevant  answers  may  be  stricken 

out.    6  453. 
statute  of  limitations,  how  pleaded.  8  458. 
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GENERAL    RULES    OP    PLEADING — (Con- 
tinued). 

supplemental  complaint  aad  answer 

allowed,  when,  9  464. 

"words   construed."      See    tit.    Worda   and 


GIFTS 

actions  involvings  validity  of,  under  will. 

See  tit.  Will*. 

conclusiveness  of  determination,  3  738. 

to  quiet  title,   involving-  validity   of,   un- 

probated  will,  will  admis- 
sible, 9  738. 

GOLD  COIN.     See  tits.  Judgment*  Money. 

GOLD  DUST 

execution,  seized  under,  to  be  returned  at 

current  value,  8  688. 
GOOD-WILL.     See  tit.  Partnership. 

GOVERNOR 

direction    to    attorney-general    to    bring: 

quo  warranto,  9  803. 

Judges  to  hold  superior  court  at  request 

of,   9  160. 

request  of,  to  superior  Judge  to  hold  court 

for  another,  9  160. 

shall  designate  judge  to  hold  extra  ses- 
sion of  superior  court, 
9  67b. 

vacancy    in    superior    court,    governor    to 

fill,  9  70. 

GRADE 

at  railroad  crossings,  9  1240. 

GRAND  JURY 

ballot-box,    names    to    be    deposited    in, 

9  209. 
claim  of  exemption,  affidavit  on,  9  202. 
competency  to  act  as,  9  198. 
constituted,  how,  9  242. 
defined,  9  192. 
drawing  of,  99  214-221. 

certifying  list,  9  241. 

how  conducted,  9  241. 

names  by  clerk,   9  241. 

order  for,   9  241. 
drawn  from   boxes,   8  211. 
how  constituted,  9  242. 
impaneled,  when  may  be,   8  241. 

Impaneling. 

manner  of  prescribed  by  Penal  Code, 

5  248. 
when  and  how  to  be  made,  9  241. 
list  of 

jurors,    by    whom    and    when    made. 

9  204. 
to  be  placed  with  county  clerk,  9  204. 
manner     of     impaneling,    .prescribed     by 

Penal  Code,  5  243. 


of  Jurors 

how  drawn,   9  242. 

not  drawn  for  trials  to  be  placed 

on      list      for      succeeding 

year,  9  210. 
not  impaneled,   to  be  replaced   in 

box,  9  241. 
to   bo   drawn    from    grand   Jury    box, 

9  211. 


GRAND  JURY— (Continued). 


nineteen  at  least,  9  242. 

of  Jurors,  99  194,  241,  242. 

of  times  to  be  drawn  each  year,  9  241. 
order  of  Judge  for  drawing,  9  214. 

panel,    filing,    9  241. 
regulation  of  proceedings  by  Penal  Code, 

9  213. 
selecting  and  listing  of  required,   §  204. 
superior    court    may    direct    drawing    of, 

when,   9  241. 
when  and  how  to  be  impaneled,  6  241. 
who  competent  to  serve  as,  5  198. 
who  exempt  from  serving  on,  9  200. 
who    may    be    excused    from    service    on, 

9  204. 
who  not  competent  to  serve  as,  9  199. 

GRANTEE 

of    people,     action     to     be     brought     by, 

within  five  years,  9  317. 

GROWING  TREES 

damages   for   cutting   or   injuring,    99  733, 

734. 

GUARANTOR.     See  tit.  Surety. 

GUARANTY.        See      tit.      Claim      Against 
Estates. 

as  to  credit  of  third  person,  must  be  in 

writing,    9  1974. 
effect  of  statute  of  frauds  upon,  9  1973. 

GUARDIAN  AD  LITEM.     See  tit.  Guardians. 

appolatmeat  of 

in  justices'  court,    6  843. 

where  general   guardian,    9  372. 
as   to,   99  372,  373.   1759. 
for  infant,  how   appointed,   9  373. 
for  lunatic,  how  appointed,   8  373. 
Incompetent     person     must     appear     by, 

9  372. 
infant  must  appear  by,  9  372. 
Insane  person  must  appear  by,  9  372. 
powers   of  court,   to  appoint,   in  general. 

9  1759. 

GUARDIANS.     See  tits.  Guardian  ad  Litem i 
Guardians  of  Insane  and  Incompe- 
tent  Person* j    Guardian   of  Minora, 
account 

allowances  for  sums  spent  in  mainte- 
nance of  ward,   9  1771. 

as  to,   99  1774-1776. 

compelling,  9  1773. 

failure  to  make  removal.   9  1801. 

of     joint     guardians,     allowance     of, 
9  1775. 

to  be  sworn  to,  9  1773. 

when  to  be  made,  9  1773. 
ad  litem.     See  tit.  Guardian  ad  Litem, 
allowance 

for    sums    spent    in    maintenance    of 
ward,  9  1771. 

of  accounts  of  joint  guardians,  9  1775. 

»al 

by   guardian,    official    bond    sufficient, 
9  965. 

from  order 

respecting  letters,   time  of,   9  963. 
order   and   judgment    relating   to 
guardianship,       appealable, 
9  968. 
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GUARDIANS 

appeal,  from  order — (Continued). 

reversal  of  order  appointing 
guardian,  validity  of  acts, 
8  96$. 

appointment 

by  judge  at  chambers,  8  166. 
certificate  of,  seal,  8  153. 
notice  of,   8  1747. 

order  of 

how  entered,  8  1808. 
I  operates  as  a  decree,  8  1808. 

power  to  make,  8  1746.  / 

preference  in,  who  entitled  to,  8  1761. 
to  be  made  on   petition  after  notice, 

8 1747. 
to  fill  vacancy,  8  1801. 
appraisement  of  estate,   8  1778. 
how  made,   8  1778. 
of  after-acquired  property,   8  1778. 
to  be  recorded,   8  1778. 
appraisers    of    estate,    to    be    appointed, 

8  1775. 

authority  of 

continues  how  long,  8  1758. 
territorial  limits  of,  8  1913. 
what    terminates,    8  1763. 

•oad    of 

action  on 

as  to,  8  1804. 
limitation  of,  8  1305. 
code   provisions   applying;  to,   88  1754, 

1758,  1809. 
conditions      of,      duty      to      perform, 

881754,  1755. 
discharge    of    sureties    on    old    bond, 

8  1808. 
filing  in  court,  8  1804. 
for  selling  property,   8  1788. 
joint  guardians,  of,  8  1807. 
liability,  kinds  of  money,  8  1407. 
limitation  of  action  on,  8  1805. 

in     recovery     of     property     sold, 
8  1806. 
may  be  prosecuted  on   for  benefit  of 
any     person     interested, 
8  1804. 
new,  required  when,  8  1808. 
of    corporation    acting    as    guardian, 

8  1348. 
provisions  governing,  8  1809. 
surety   company   may   act   as   surety. 

8  1809. 
testamentary,    need   not   give,    unless 

court  directs,  8  1755. 
to  be  filed,  8  1804. 
to  be  recorded,  8  1756. 
where    more    than    one    guardian    ap- 
pointed,  8  1807. 
borrowing    money    on    chattel    mortgage, 

§  1528. 
chambers,  power  of  judge  at,  8  166. 
code     sections     governing     appointment, 

powers  and  duties,   8  304. 
compensation  of,  8  1776. 
corporation  may  act,  8  1848. 
court  to  appoint  when  infant  under  four- 
teen, 8  1749. 
custody  of  property,  guardian's  authority 

continues  how  long,  8  17s>3. 


GUARDIANS — (Continued). 

debts  doe  to  want 

guardian  may  compound,  when,  8  1769. 

guardian  may  recover,   8 1769. 
debts  of  ward,  how  paid,  8  1768. 
disbursements,  allowance  of,  8  1775. 
duty  to  attend  to  interest  of  ward.  8  1768. 

education  of  ward 

authority  of  guardian  over,  8  1758. 
enforced  how,  8  1771. 

embezzlement,  8  1800. 

examination  of  persons  suspected  of  de- 
frauding ward  or  conceal- 
ing property,  8  1800. 

expense  of,  8  1776. 

general  and  miscellaneous  provisions  as 

to,  88  1800-1810. 

guardianship,  how  terminated,  8  1802. 

infant   may  appear  by  general   guardian 

or  guardian  ad  litem,  8  372. 

in  partition,  powers  of,  8  1772. 

Inventory,   8  1773. 

guardian  to  return,  8  1773. 

Investment 

authority  of  court  over,  8  1792. 

of  after-acquired  property,    8  1773. 

of  money,  88  1780,  1792. 

on  order  of  court,  notice  of,   8  1792. 

to  be  recorded,  8  1778. 

to  be  sworn  to,  8  1778. 

when  and  how  made,  8  1778. 

Joint 

allowance  of  accounts  of,  8  1775. 
may  be  appointed,  8  1807. 
several  may  be  appointed,  9  1807. 
judge,    power    of   at   chambers   regarding, 

matters  of,  8  166. 
juror,  qualification  of  affected  by  relation 

of      guardian      and      ward. 
8  601. 
lease 

by,  proceedings   to  obtain,   8  1579. 
or  mortgage  of  estate  of  ward,  8  1579. 

letters  of  guardianship 

form  of,  8  1764. 

oath   of  guardian  to  be  Indorsed  on. 

8  1754. 
to  be  recorded,   8  1756. 
when  to  be  Issued,  8  1754. 
limitation     of    actions    for     recovery    of 

property,   8  1806. 
maintenance.   See  tit.  Guardian  of  Minor* 
and  education  of  ward,  sale  or  mort 

gage  of  property,  8  1777. 
as  to,  8  1771. 
of   minor    out    of   income    of    latters 

property,   8  1757. 
of  ward 

allowing     guardian      credit     for, 

8  1771. 
applying     proceeds '  of     sale    to, 

8 1779. 
by  third  person,  8  1771. 
enforced  by  law,  8  1771. 
management  of  estate,  8  1770*. 
marriage  of  ward.   8  1802. 
may   consent  to   partition  without  action 

to   execute  release,   8  792. 
miscellaneous    provisions    as    to,    fife  1800- 

1810. 
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GI' ARDIANS— (Continued). 

mortgage  of  estate  by,  for  maintenance, 

etc.,  of  ward.   99  1577,  1777. 
proceedings  to  obtain,  8  1578. 
new  bond  required,  when,  8  1803. 
action  on,  8  1804. 

nomination 

by  infant  over  fourteen,  court  may 
still   appoint,   when,    8  1750. 

nomination 

failure  of  Infant  over  fourteen  to 
make,  court  may  appoint, 
81761. 

infant  of  fourteen  may  make,   8  1748. 

of  another,  infant  may  make  on  ar- 
riving  at    fourteen,    8 1748. 
nominee  of  minor  of  fourteen  or  over  to 

be  appointed,  8  1749. 
nonresident* 

appointment  of,  8  1798. 

as  to,   8  1793. 

bond  of,  8  1796. 

guardians  and  wards,   88  1793-1799. 

guardianship  extends  to  what,  8  1796. 

inventory,  account,  and  disposition  of 
property,  8  1795. 

notice,  hearing,  and  examination  of, 
8  1798. 

proceedings  for  appointment  of  a, 
8  1798. 


included,   8  1796. 
inventory,  etc.,  of,  8  1795. 

removal  of 

as   to,   generally,   8  1797. 
discharge   of  person    in   pos- 
session of,  9  1799. 
notice     of     application      for. 

9  1798. 
proceeds    of,    9  1798. 
receipt  for,   8  1798. 
to  give  bond,  8  1795. 
to    what    guardianship    shall    be 

extended,    8  1796. 
who  may  apply  for,  8  1798. 
notice  of  appointment,  8  1747. 
oath    of.      See    tit.    Oath*    and    Bonds    of 

Guardians. 
of  insane  and  incompetent  persons.     See 

tit.     Guardians     of     Insane 
and    Incompetent   Persons. 
as  to,  generally,  88  1768-1767. 
of  minors.     See  tit.  Guardlaas  of  Minors. 

as  to,  89  1747-1760. 
of   nonresidents,    see   "nonresidents,"   this 

title, 
one,  more  than,  may  be  appointed,  8  1807. 
order    binding     guardian,     how     entered, 

8  1810. 
over  the  estate,   8  1753. 
over  the  person,  9  1753. 

partition 

assent,  authority  of  eourt 

how  obtained,  8  1772. 

necessary,  8  1772. 
an  to  powers  of,  in,   98  795,  1772. 
authority  of  guardian,  8  1772. 

guardian  may 

assent  to,  88  795,  1772. 
consent    to    and    execute    release, 
8  795. 


GUARDIANS— (Continued), 
petition  for  appointment  of,  who  may  file, 

8 1747. 
powers  and  duties  of,  88  1768-1776. 

account  of  ward,   guardian  to  settle, 
8  1769. 

appearance  by 

guardian,   8  1722. 

in  justices'  court,   8  843. 
as    to,    88  373,    1721,    1747,    1760,    1768- 
1776. 

custody  of  minor 

court  may  direct  sheriff  to  take, 
pending  proceedings,  when, 
8  1747. 
temporary,     court     may     provide 
pending    hearing    of    pro- 
ceedings, when,  8  1747. 
death    or    injury    to    ward,    guardian 
may  sue  for,  8  876. 
powers  of  suspended,  when,  8  1760a. 
practice-  governing,  8  1807. 
preference    in    appointment   as,    who    en- 
titled to,   8  1751. 
proceedings     when     other    property     ac- 
quired, 8  1773. 
referee,  relation  of  guardian  and  ward  as 
•     affecting     qualification     of, 
8  641. 


and  resignation  of  guardian  and  sur- 
render of  estate,   8  1801. 
of      nonresident      ward's      property, 
8  1797. 
discharge  of  person  In  possession, 

8  1799. 
proceedings     on     such     removal, 
8  1798. 
resignation,   8  1801. 

sale  of  property 

and  disposition  of  proceeds.  See  tit. 
Sale  of  Property  and  Dis- 
position of  Proceeds  by 
Guardians. 

as  to,  88  1770,  1777-1792. 

bond  for,  9  1788. 

consent  filed,  8  1788. 

conveyance,  guardian  decreed  to 
make  where  vendor  be- 
comes incompetent,  8  1810. 

costs,  8  1786. 

court    may    order    public    or    private, 

8  1787. 

disposition  of  proceeds  of,  8  1779. 
for  maintenance  of  ward,  8  1770. 
bearing 

compelling     attendance     of     wit- 
nesses, 9  1786. 
of   application   for,   9  1784. 

who  may  be  examined,  9*1785. 
investment   of  proceeds,   9  1780. 

court  may  order,   9  1780. 
limitation    of    action    to    recover 

property  sold  by,  9  1806. 
maintenance  and  education 

applying  proceeds  of  sale  of 

property  to,  9  1779. 
of  ward,  sale  of  property  for, 

9  1777. 

notice  of.  99  1782.  1784. 
to  next  of  kin,  9  1782. 
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GUARDIANS 

•ale  of  property,  bearing — (Continued). 

of     minor     heirs,     conditions     of, 
!  1791. 

order  of 

expires  In  one  year,  9  1790. 
bow  obtained,   S  1781. 
service    and     publication    of, 

51788. 
to  show  cause,  8  1783. 
to  specify  what,  §  1787. 
when   granted,    9  1784. 
personal     property,     when     sold, 

9  1782. 

petltloa  for 

contents  of,  8  1781. 

to  be  verified,   5  1781. 
practice  governing,  5  1789. 
proceedings       for,       in       general, 
8  1789. 

proceeds  of 

as  to,   9  1779. 
investment  of,  9  1780. 
procedure  on,  as  in  sale  of  dece- 
dent's real   estate,  8  1789. 

real  estate 

as  to,  8  1779. 
credit  on,  9  1791. 
to    be    made    on    order    of    court. 

when,   8  1778. 
when  may  be  ordered,  8  1777. 
seduction  of  ward,  guardian  may  sue  for, 

8  1S75. 

aervlee  of  process 

on  guardian,  55  411,  1722. 
on  ward,  8  1722. 
settlement,    8  1774. 
share  of  infant  on  partition  may  be  paid 

to,  5  793. 
support  of  ward,  enforced,  how,  8  1771. 
surrender  of  estate,  8  1801. 
territorial  limits  of  authority,  8  1918. 
testamentary,  of,   8  1756. 
to  maintain  ward,  8  1770. 
to  manage  estate  of  ward,  5  1770. 
to  represent  ward  in  suit,  5  1769. 
to    return    inventory    of    estate   of    ward, 

8  1773. 
to  sell  real  estate  of  ward,  5  1770. 
waste  by  liability  for,  6  732. 
when      may      be      appointed,      generally. 

5  1747. 
when    necessary    and    how    appointed    in 

proceedings       in       justices' 

court,  8  843. 

GUARDIANS  OF  INSANE  AND  INCOMPE- 
TENT PERSONS.  See  tit.  Guar, 
dfan*. 

appointment  of  by  court. 

after  hearing,  5  1764. 

as  to,  generally,  5  1763. 

such    person    as    many   be    designated 

pursuant  to  the  Civil  Code, 

8 1764a. 
"incapable,"  who   Is,    5  1767. 

Incompetency  of 

as  to,  generally,  5  1810. 
duty    concerning    contract    by    ward, 
8  1810. 


GCARDIANS    OF   INSANE   AND   INCOMPE- 
TENT   PERSONS 

Incompetency  of — (Continued). 

"Incompetent,"  who  is,  5  1767. 

lunatic,  of 

as  to,  58  1763-1766. 

duties,  9  1766. 

powers,  8  1759. 

restoration   to   capacity,    8  1766. 

may  borrow  money 

on  chattel  mortgage,  9  1528. 

upon  unsecured  notes 

as  to,  generally,  9  1577a. 
procedure  on,  9  1577a. 
"mentally    Incompetent,"    as    to     who    is. 

9  1767. 
notice  to  relatives  by 
as  to,  of  what,  9  1761. 
how  served,  9  1761. 
of    insane    person    in    partition,    proceeds 

may  be  paid  to,  8  794. 
powers    and    duties    of    such    guardians. 

9  1765. 
proceedings   for   restoration    to    capacity. 

9  1766. 

GUARDIANS  OF  MINORS.     See   tit.    Guard- 


ad  litem.     See  tit.  Guardians  ad  Litem. 
as  to.  55  872,  1760. 
appointment  of,  98  804,  1747. 
bond  of.    See  tit.  Guardians. 
conditions  of,  9  1754. 

to  dispose  of  and  manage  estate, 

9 1754. 
to  make  inventory  of  all  the  es- 
tate. 9  1754. 
to    render    an    account    on    oath. 
9  1754. 
duty  to  give,  9  1758. 
to  be  recorded,   9  1756. 
conditions    in    order    appointing    may    be 

inserted  by  court,  9  1755. 
contract  by  deceased  parent  to   transfer. 

conveyance     by     guardian, 
9 1810a. 
court's   powers,   9  1747. 
duties  of,   9  1753. 
education,  9  1765. 

letters  of 

guardianship  to  issue,  when,    8  1754. 
to  be  recorded,  9 1766. 
maintenance   of  minor  out   of   income   of 

his  own  property,  9  1757. 
marriage    of    guardian    does    not     affect 

guardianship,  5  1751. 
may  borrow  money 

on  chattel  mortgage,  9  1528. 
upon  unsecured  notes 

as   to,   generally,   9  1577a, 
proceedings  on,  9  1577a. 

minor 

having  no  father  or  mother.  9  1762. 

maintenance  of  out  of  his  own   prop- 
erty, 9  1757. 

over     fourteen,     court     may     appofn* 
guardian,    when,    5  1749. 
next  friend  not  impaired  by  appointmen 

of,   91769. 
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GUARDIANS    OF   MINORS — (Continued), 
nomination  of  guardian  by  minor,  fifi  1748, 

1750,  1751. 

aotlce  to  relatives  by 

as  to,  of  what  matters,  9  1761. 
how  notice  served,  6  1761. 


appointing,  conditions  in,  8  1755. 
of  removal,   fi  1760. 
orphan,   i  1762. 

petition  for  removal  of 

as  to,  generally,  fi  1760. 

fee  of  clerk,  fi  1760. 

further  notice,  9  1760. 

hearing-   of,    8  1760. 

must  set  forth  what,  9  1760. 

order    fixing     time     for    hearing    of. 

fi  1760. 
order  of  removal,  8  1760. 
power   of  court  to  appoint  a  next  friend 

not  impaired,  fi  1759. 
power   of,    suspended,    when,    fi  1760a. 

powers  sod  duties  of 

as  to,  generally,  fi  175S. 
limited,   fi  1758. 

proceedings   by 

borrow  money  upon  unsecured,  notes, 

fi  1577a. 
to  complete  contract  for  sale  of  real 

property,  fi  1789a. 
removal  of,  order  of,  fi  1760. 

special  notice  of  administrative  proceed- 

demand  for  by  representative,  fi  1761. 
notice  how  served,   fi  1761. 
superior  court  to  appoint,  fi  1747. 

on  what  petition,   fi  1747. 
transfer  of  proceedings  from  one  county 

to  another,  fi  1760. 
when  may  be  made  by  court,  minor  being 

over  fourteen  years,  fi  1749. 
when     minor     may     nominate     guardian, 

fi  1748. 
who  may  be  guardian,  fi  1761.* 

HABEAS    CORPUS 

superior  court  or  judge  may  issue,  fi  76. 
supreme  court  or  judge,  issuance  of,  by, 

99  50-58. 

HANDWRITING 

comparisons,  how,  fi  1945. 
evidence  of,   fi  1948. 

by  comparison,  fi  1944. 

by  experts,  fi  1828. 
how  proved,   fifi  1943-1945. 
of  decedent,  entries,  as,  fi  1746. 
proof  of,  on  probate  of  will,  fi  1815. 
where  a  writing  is  more  than  thirty  years 

old,  8  1845. 


[ARMLESS    ERROR, 
fects,  etc. 


See   tit.   Errors,  De- 


HASTINGS  LAW  SCHOOL 

diplomas   from   admit,   8  280a. 

HE  %RING.     See  tit.  Trial. 
of  application  for  change  of  name,  8  1278. 
in    contempt    proceedings.      See    tit.    Con- 
tempt of  Court. 


HEARSAY  EVIDENCE.    See  tit.  Evidence. 

HEIR 

advancements  to,  8  1686. 

may  sue  for  wrongful  death,  8  377. 

of   party   deceasing   before   patent   issues 

to  public  lands,  petition  and 
proceedings  to  determine 
heirs  at  law,  8  1724. 

petition  for  decree  estabUsalna;  nelrs 

as  to,  generally,  8  1724. 
effect  of  decree,  6  1724. 
notice   of  time  of  hearing,   6  1724. 
order  fixing   time   of   hearing,   8  1724. 
proof  on,   8  1724. 
proceedings  for  determination  of  heirship, 

6  1664. 

special  notice  to 

how  given,  8  1880. 

request  for,  what  to  contain,  8  1380. 
surviving,    may    claim    deposit    in    bank* 

8  1454. 
tenant  in  common  may  suo  n'one,  8  384. 

HEIRSHIP.     See  tit.  Estate  of  Decedent. 

claim  of,  procedure,  6  1664. 

HIGH- WATER  MARK.    See  tit.  Boundaries* 

as    boundary,    8  2077. 

HIGHWAYS.    See  tit.  Roads  and  Highway 

as   boundary,   6  2077. 
injury  to  trees,  etc.,  In,  66  783,  784. 
partition  proceedings  affecting,  fi  764. 
trespass  on,  damages  for,  fi  783. 

HOLIDAYS 

acts 

not  to  be  done  on,  fi  IS. 

which  may  be  done  on,  fi  134. 
as  to  what  are  within  meaning  of  code 

fi  10. 
courts  not  to  be  open  on,  exception,  fi  134. 
falling  on  Sunday,  next  day  celebrated  as, 

fill. 

generally,    fifi  10-13. 

holding  court  on  day  following,  fi  135. 

injunction,    writ    of,    may    be    issued   and 

served  on,  (76. 

judicial  days,   fi  133. 

last  day  falling  on,  performance  on  next 

legal  day,  fifi  10,  11,  13. 

nonjudicial  days,  fi  134. 

performance  of  act  on  next  legal  day  fol- 
lowing, fi  13. 

prohibition,   writ   of,   may   be   issued  and 

served  on,  fi  76. 

what  days  are,  6  10. 

when  acts  not  to  be  done  on,  fi  13. 

HOLOGRAPHIC  WILL.     See  tit.  Probate  ol 
Will. 

HOMESTEAD.      See    tits.    Estates   of    Dece- 
dents |     Forecloonre     of     Mortgage  i 
Guardians  of  Insane  and  Incompe- 
tent   Personal    Probate   Homestead: 
Support  of  Family. 
apportioning   between   survivor  and   chil- 
dren,  fi  1468. 
appraised  at  five  thousand  dollars,  fi  1476 
appraisement,    proceedings    where    valua- 
tion too  great,  fi  1476. 

appraisers*  report 

appeal  from,   fifi  963,   1478. 
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HOMESTEAD 

appraisers'  report — (Continued). 

day   to   be   set   for  con  Arming;   or   re- 
jecting;,  8  1478. 

majority 

and  minority  reports,  which  con- 
firmed, 8 1477. 
/  of,  may  report,  8  1477. 

minority,  report  of,  6  1477. 
proceedings     where     do     not     agree, 

8  1478. 
report  of,  8  1478. 

action   of,   8  1478. 
appeal   from,    88  968,   1478. 
confirmation   or   rejection,    8 1478. 
day  to  be  set  for  confirmation  or 

rejection,    1 1478. 
hearing  of,  8  1478. 
objections  to,  8  1478. 
of,    majority    and    minority,    con- 
firmation, 6  1477. 
rejection  of,   new  appraisers  ap- 
pointed.   6  1477. 
what  to  state,  6  1478. 


to  carve  out 

of  the  original  where  more  than 
five,    thousand     dollars     in 
▼alue,   8  1476. 
original,  when,  8  1476. 
when  to  carve  out  of  original,  8  1476. 

assignees    of   owners    of,    have    all    their 

powers    and    rights,    6 1485. 

association,  exemption  of  shares  in,  8  690. 

certified    copies    of   certain    orders    to    be 

recorded,  6  I486. 

costs,  to  whom  chargeable,  8  I486. 

day  to  be  set  for  confirming  or  rejecting 

report  of  appraisers,  8  1478. 

disposition  of  on  owner's  death  in  certain 

cases,  8  1788. 

family  allowance,  88  1464-1469. 

generally,  88  1464,  1465,  1474-1486. 

Including  in  inventory  and  return  In  pro- 
bate proceedings,  8  1443. 

lien  and  eacnmbranees  on 

how  discharged,  8  1475. 

to  be  presented  and  allowed,  8  1475. 

on,  solvent  estate  to  pay,  8  1475. 

orders  to  be  recorded,  what  are,  8  I486. 

out  of  what  property  set  apart,  8  1465. 

persons  succeeding  to  rights  of  home- 
stead owners  have  what 
powers  and  rights,  8  1485. 

probate,  as   to  generally,   88  1474-1486. 

proceedings    to    terminate    on    death    of 

spouse,     8  1723. 

recording   decree,    89  I486,    1719. 

report  of  appraisers  on,  majority  and  mi- 
nority, which  may  be  con- 
firmed, 9  1477. 

right* 

of  survivor  to,  8  1474. 
of    those    acquiring   interests   of   suc- 
cessors to  homestead,  8  I486, 
sale  of,  distribution  of  proceeds,  8  1476. 
when     not     susceptible     of     division, 
8  1476. 

■elected 

and   recorded,   set   off   to   person   en- 
titled, 8  1475. 


HOMESTEAD 

•elected — (Continued). 
during;  coverture 

in   whom   vests,   8 1474. 
not  liable  for  debts,  8  1474. 
selection  of  by  court  when  decedent  made 

none,  8  1465. 

separate  property  % 

from,  setting  apart  of,  1 1468. 
from,  vests  in   heirs,  8  1468. 
setting   off,    88  1476,   1476. 
substituting  liens  on,   to   be  paid  off  by 

solvent  estate,  8  1475. 
successors  to  rights  of  homestead  owners, 

powers  and  rights  of,  6  1485. 
widow  or  children  entitled  to  remain  la 

possession,    8  1464. 
HOSPITALS. 

action    by   state   for   dues,    limitation   of, 

8  345. 

HOTEL 

action   to  recover  personal  property  left 

in,     to     be     begun     within 
ninety  days,  8  341a. 
HOUSE 

connecting    with    sewer,    mechanics'   lien 

for,  when,  9  1191a.. 

HOUSEHOLDER.     See   tit   Exemption. 

exempt  property  of,  8  690. 

HUSBAND  AND   WIFE.     See   tits.   Diver**} 
Marriage;  Sole  Trader. 

can  not  be  examined  as  witnesses  in  cer- 
tain cases,  8  1881. 
presumption     as     to     issue, 

8  1962. 
property,    death     of    spouse, 
6  1723. 
husband  not  liable  for  debts  of  sole  trader, 

8  1821. 
issue  presumed  legitimate,   8  1962. 

married  womon 

as  administratrix,  8  1370. 

as  executrix,  8  1352. 

may  sue  or  be  sued  alone,  when.  §  370. 
proceedings     to     determine     interest    on 

death  of  spouse,  8  1723. 
testimony   of,   as   to   legitimacy    of   child, 

8 1880. 
wife.    See  tit.  Sole  Trader. 

a  party,  husband  to  be  joined,  when, 

8  370. 

as   sole  trader,    88  1811-1821. 

may  defend  action  against  herself  and 
husband,  9  371. 

opinion  of.     See  tits.  Evidence!  Opin- 
ion-Evidence. 
witnesses,  as,  8  1881. 

IDENTITY 

non-resident    entitled    to    letters,    identity 

of   how    established,    8 1379. 
opinion  of  witness  as  to,  8  1870. 
presumption   of,   from   identitfy   of  name, 

9  1963. 

ILLEGAL   EXPENDITURE 

by  public   officer,   action   to   restrain  and 

prevent,   8  526a. 
ILLEGALITY 

parol  evidence  to  show  In  writing,  9  1856. 


cohabiting, 
community 
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ILLEGITIMACY 

presumption  against,  9  1968. 

rfLLNESS.     See  tit.  Sickness. 

IMMATERIAL  ERROR.  See  tit.  Error,  De- 
fect, etc. 

IMMATERIAL  VARIANCE.  See  tit.  Vari- 
ance ami  Mistaken  ia  Pleadings  and 
Amendments. 

how  provided  for,  §  470. 

IMPEACHMENT 

courts  of.    See  tit.  Courts  of  Impeachment. 

of  record,  when,  of,  91  34,  1916. 
of  verdict.    See  tit.  Verdict, 
of  witness 

by  evidence  of  declarations,  9  2052. 
by  party  producing,  extent  of,  9  2049. 
evidence   of  good   character  allowed, 

when,  9  2053. 
how  made,   9  2051. 

IMPLIED   REVOCATION.     See   tit.   Will. 

IMPRISONMENT.  See  tits.  Arrest)  Ball)  Im- 
prisonment for  Debt  In  Civil  Action. 

bail  exonerated  by  imprisonment  of  de- 
fendant, 9  491. 

debtor  In  supplementary  proceeding's,  of, 

9  715. 

discharge    of    person    confined    on    civil 

process,  99  1143-1154. 

for  contempt  of  court,  9  1219. 

for  disobeying-  mandate,  9  1097. 

for    omission    to    perform    act    directed, 

9  1219. 

judgment-debtor,  of,  9  682. 

limitation,  statute  of,  how  affected,  9  352. 

mandamus,  for  disobedience  to,  9  1097. 

omission    to    perform    act,    imprisonment 

until  performance,  9  1219. 

will,  to  enforce  production  of,  9  1302. 

IMPRISONMENT     FOR     DEBT     IN     CIVIL 
ACTIONS.     See   tits.  Imprisonment) 


judgment-debtor,  of,   99  682,  715. 
I M  PRO  VEMENTS 

apportionment  of,  in  partition,  99  719,  763, 

764. 

as  to.     See  tit.  Eminent  Domain. 

ejectment,  as  set-off  in,  9  741. 

eminent  domain,  In,  99  1248,  1249. 

lien   for.     See  tit.  Mechanics'  Lien. 

partition  of  site  of  town  or  city,  in,  9  763. 
INADVERTENCE 

amendment,  relief  by,   9  473. 

"INCAPABLE" 

who  is,  91767. 

INCLOSIJRE.     See    tit.    Adverse  Possession. 

••INCOMPETENT.**  See  tits.  Guardian  ad 
Litem  |  Guardian  of  Insane  and  In- 
competent Persons. 

person  must  appear  by  guardian  ad  litem, 

9  372. 
who  is,   9  1767. 

INCONSISTENT  ALLEGATIONS.  See  tits. 
Complaint)    Pleading**. 

INCONSISTENT  STATUTES 

code  repeals,  9  18. 

INCORPORATED  TERRITORIES.  See  tit. 
Territories* 


INCORPORATION.     See  tit.  Corporation. 

INDEMNITY 

notice    by    sheriff    to    sureties,    of   action 

brought  against  him,  9  1055. 
to  sheriff 

action,  notice  to  sureties,  9  1055. 
on  claim  of  property,  9  689. 

INDEX 

to  justice's  docket,  9013 

INDICTMENT 

appellate  jurisdiction  In  cases  of,   9  52. 

INDIRECT  EVIDENCE,  INFERENCES,  AND 
PRESUMPTIONS.  See  tits.  Evi- 
dence; Inferences  |  Presnmntion. 

definition  of,  9  1057. 

INDISPENSABLE  EVIDENCE.  See  tit.  Evi- 
dence. 

INDORSEMENT 

of     complaint,     on     commencing     action, 

9  406. 

presumption  indulged  in  as  to  time  and 

place,  9  1963. 
INFANTS.      See    tits.    Guardian    ad    Litem f 
Guardians        of       Minors)       Minor  | 
Parent  and  Child. 

administrator,  as,  99  1368,  1369. 

adverse   possession   against,   9  828. 

appearance     of,     in     justices'     court,     by 

guardian,  9  843. 

as  party  to  action.    See  tit.  Parties  to  Ac- 
tion. 

attorney  for  minor  heirs,   9  1718. 

claim  of,  right  of  parent  to  compromise, 

9 1810c. 

contest  of  probate   by,  limitation  of  ac- 
tion,  9  1338. 

distribution  of  estate 

to  infant,  when,    9  1708 fc. 
to  treasurer  where  without  guardian, 
9  1703%. 

escheated   estate,  limitation   of  action  on 

claim    to    recover,    or    pro- 
ceeds, 9  1272. 

executor,  as,  99  1350,  1354. 

guardians  of.  .  See   tit.  Guardians  of  Ml- 


ad  litem 

as  to,  9  372. 
In     justices'     court,     how     appointed, 
9  843. 
when  appointed,  9  372. 
leases  by,   9  795. 
Juvenile  offenders,  probationary  treatment 

of,  9  131. 
letters  of  administration  durante  minore, 

etc..  9  1354. 
limitation  of  actions 

as  to,  generally,  99  328,  352. 
to  recover  estate  of  deceased  sold  by 
order  of  court,  9  1574. 
maintenance    of,    out    of    income    of    own 

property,  9  1757. 
mortgage    or    lease    of    real     estate    of, 

99  1777-1781. 
must  appear  by  guardian  ad  litem,  as  to, 

9  372. 
name,  change  of,  9  1276. 
rt  It  Ion 
as  to  interests  in  case  of,  99  777,  783, 
793. 


INDBX. 


INFANTS 

partition — (Continued) 

guardian    may    receive    proceeds    of 
estate  on,  |  793. 
probate,   contest  of,   time   for,   5  13SS. 
probationary    treatment    of    juvenile    of- 
fenders,  9  1-31. 
service  of  summons  on,  f  411. 

■hare  of  In  partition 

paid  to  guardian,  1 1338. 

paid  to  treasurer,  when,  |  1703  ft. 
sole  trader  must  maintain,   9  1820. 
witness,  as,   9  1880. 

wrongful,  death  of 

or  injury  to,  action  for,  9  876. 
who    liable    for,    9  876. 

INFERENCE.     See  tit.  Evidence. 
admission,  from,  9  1882. 
arises,  when,  9  I960, 
definition  of.  9  1958. 
founded  on  what,  9  1960. 

INFORMATION 

in  action  for  usurpation  of  office,  9  608. 
in  escheat  proceedings,  9  1269. 

INFORMATION  AND  BELIEF 

denial   of  allegations  on,   9  437. 

INHERITANCE  TAX.  See  tits.  Eatato  of 
Decedent}  Final  Settlement  and 
Distribution. 

IN  JIT  NOTION 

affidavit 

service  of,  9  527. 
what  to  show,   9  527. 
answer,  after,  only  on  notice,  9  528. 
appeal    from    order    respecting    time    for, 

9  939. 
lies     from     what     orders     respecting, 
9  963. 

complaint 

and  verification,  service  of,  9  527. 
to  be  verified,  9  527. 
conclusiveness  of  judgment  against  sure- 

ties  on  bond,  9  532. 
continues  in  force  how  long,  9  527. 
corporation,   suspending   business    of,    by, 

9  531. 
when  state  a  party,  9  631. 
court  commissioner  can  not  Issue,  9  259. 
court     or    Judge    or    county    judge    may 

grant,  9  625. 

definition   of 

injunction,    9  525. 
injury  to  person,  9  29. 
injury  to  prtfperty,  9  28. 

dissolution  of 

affidavits,    9  532. 

bond  on,  where  water-rights  involved, 

9  532. 
procedure,    9  632. 

when  granted  prior  to   trial,  9  527. 
duration  of,  granted  prior  to  trial,  9  527. 
executions,    enjoining    injury    after    sale 

and       before       conveyance, 
9  745. 
executor,    restraining  during   proceedings 
to  prove  lost  will,  9  1341. 

foreclosure 

during,  to  restrain  waste,   9  745. 


INJUNCTION 

foreclosure-^  (Continued). 

Injury  to  property  enjoined  pending. 
9  745. 
generally,  99  525-588. 
granted   by   judge,   enforceable  as  order 

of  court,  9  625. 
grounds  for  granting,  9  526.  . 
hearing  on  application  for,  9  580. 
holidays,  writ  may  be  Issued  and  served 

on,   9  76. 
how  long  In  force,  9  527. 
in  actions  concerning  water-rights,  9  534. 
appeal,  9  £34. 
appropriation     and     damages     fixed, 

9  634. 
jury  trial,  9  534. 
no  injunction  lies,  when,   1 584. 
plaintiff  may   have  and   file  reply  to 
defendant's   answer,   9  514. 

Injury  to 

person,    9  29. 

property,  9  28. 
judge  may  grant,  9  525. 
kinds  of,  9  27. 
limitation  not  to  run  when  action  stayed 

by,  9  S56. 
may  be  Issued  or  served  any  day,  9  1M* 
modifying,  99  532,  533. 
motion  to  vacate  or  modify,  |  582. 
nuisance,  against.   9  731. 
order  for,  when  made,  99  526-529. 

to  show  cause,  procedure  on,  9  530. 
place    of    trial,    where    injunction   asked, 

9  892. 

procedure 

as  to,  to  obtain,  9  527. 
on  order  to  show  cause,    9  580. 
restraining    illegal    expenditure,    etc.,  of 

funds,      etc.,       of      county, 
6  626a. 
as  to,  generally,  9  526a. 
may    be    maintained    against    whom, 
9  526a. 
service  of,   9  410. 

Sunday,  writ  may  be  served  on,  9  76. 
time  at  which  may  be  granted,  9  527. 
to  restrain  issuance  of  bonds  of  city,  etc. 

payment  of  costs  in,  I  526b 

undertaking  on 

as  to,  generally,  9  529. 
exception  to  sureties  on,  9  529. 
Justification  of  sureties  on,  9  529. 
of  whom  none  required,  9  529. 

vacating  or  modifying 

as  to,  generally,  9  583. 

affidavit  for,  9  532. 

in  case   involving  water-rights,  6  582- 

in  case  involving  waters,  damages,  it* 

torney's  fees,  9  532. 
procedure,   9  532. 

waste.  In 

as  to.  generally,  99  526,  745. 
during  foreclosure  or  after  execution, 

9  745. 
enjoining,  5  526. 
pending     time    to    redeem,    enjoined, 

9  706. 
water    for    irrigation,    etc.,    diversion   for 

not  enjoined,  when,  9  530. 
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IBTJUNCnOBr— (Continued). 

what  is,  and  who  may  grant.  9  525. 

what  required  to  obtain,  5  527. 

when  denied,  9  526. 

when  may  be  granted,  99  526,  745. 

when  refused,  diversion  of  waters,  bond, 

1530. 
when  to  be  vacated  or  modified,   5  533. 
who  may  grant,    5  525. 

INJURIES 

child,  to,  father,  mother,  or  guardian  may 

sue,  |  876. 
civil  action  arises  from,  9  25. 
death.     See  tit.  Wrongful  Death. 

causing,   99  376,  877. 
division  of,  9  27. 
Joinder,  of  claims  for,  9  427. 
kinds  of,  9  27. 

liability   for 

after   sale   on   execution,    9  746. 

of  steamers  and  vessels  for,  9  818. 

on  entry  for  survey  of  land,  9  742. 
place  of  trial  in  action  for,  99  396,  832. 
to  child,  father,   etc.,  may  sue  for,   9  376. 
to  person,  9  29. 

to  possession.     See  tit.  Damages. 
to  property,  as  to,  9  28. 
INJURY 

to  funds  or  property  of  county,  etc. 

action  against  public  officer  restrain- 
ing and  preventing,   9  526a. 
INQUEST 

jury  of.     See  tit.  Jury. 
definition  of,  9  195. 
manner  of  impaneling,  9  254. 
summoned,   how,    99  235,   250. 

INSANE    ASYLUM 

action    by   state   for   hospital   dues,   limi- 
tation,  9  345. 
INSANE  DELUSIONS.     See  tit.  Insanity. 

I.VSANE    PERSON.      See    tits.    Guardian    ad 
Litem  |    Guardian*    of    Insane,    etc.. 


administrator 

entitled    to    act    as,    who    appointed, 

9  1368. 
incompetent  to  act  as,  9  1869. 
adverse  possession  against,  9  328. 
appearance  by,  in  justices'  court,  by  guar- 
dian,  9  943. 
contest  of  probate,  effect  of  insanity   on 

limitation     of     action     for, 
9 1331. 
definition  of 

incapable,  9  1767. 
incompetent,    9  1767. 
mentally  incompetent,   9  1767. 

distribution  of 

estate,  of,  9  1703  H. 

interest    In   estate   of   incompetent    to 
treasurer,  when,   9  1703ft- 
escheated  estate,   limitation  on  action  on 

claim   to.    9  1272. 
guardian  of.     See  tit.  Guardians  of  Insane 

and  Incompetent  Persons. 
incapable,  definition  of,   9  1767. 
Incompetent,    etc.,    person,    definition    of, 

9  1767. 
lease  of  estate  of,   99  1577-1579. 


INSANE  PERSON— (Continued). 

limitation  of  action  by 

by  generally,  99  328,  352. 
by  to  recover  estate  sold  by  order  of 
court,  9  1574. 
mentally  incompetent,  definition  of,  9  1767. 
mortgage   or   lease   of  estate   of,   99  1577- 

1579. 

opinion  of 

intimate   acquaintances   as  to,    9  1870. 
subscribing     witness     as     to     sanity, 
9  1870. 
partition,  guardian  may  receive  proceeds 

of,  9  794. 
restoration  of,  proceedings  for,  9  1766. 
service  of  summons  on,  9  411. 
share    of    on    partition    may    be    paid    to 

guardian,  9  794. 
summons,  how  served  on,  9  411. 
territorial  limits  of  authority,  9  1913. 
witness,  can   not  be  a,   9  1880. 

INSANITY.    See  tit.  Insane  Persons, 
effect  of  on 

claim  to  escheated  estates,  9  1273. 
limitation  of  actions,  99  828,  8(2. 
INSCRIPTION 

as  evidence,  9  1870. 

INSOLVENCY 

generally,  9  1822. 

Jurisdiction 

superior  court,  of,  9  76. 
supreme  court,  of,  9  52. 
law  governing  insolvent  debtors,  9  1822. 
of  defendant,  in  injunction,  as  ground  for 

granting.      See    tit.    Injunc- 
tion. 

proceedings  in,  9  1822. 
wages  and  salaries  as  preferred  claims, 

9  1204. 
as  to,  9 1822. 

INSPECTION   OF   WRITINGS 

disobedience  to  order  respecting,  con- 
tempt 9  1000. 

docket  of  judgment  open  for  inspection, 

9  678. 

execution-book     is     open     to    inspection, 

9  688. 

generally,  99  449,  1000. 

party 

making,    need    not    put    in    evidence, 

9  1989. 
may  demand   Inspection  and  copy   of 
what,  91000. 
produced  by  witness  to  refresh  his  mem- 
ory,  9  2047. 
public  records  open  for  inspection,  9  1892. 
real  property,  order  for  survey  of,  99  742. 

743. 
records,    citizens    have    the    right    of    in- 
spection,  9  1892. 
refusal,   effect   of,   9  449. 
when  may  be  demanded,  9  1000. 
writing    shown    witness    by    adverse 

party,  9  2054. 
written    instrument,    demand    for    in- 
spection of.  9  449. 

INSTRUCTIONS    TO    JURY.      See    tit.    Jnry 

Trial. 

-argumentative,  9  608. 
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INSTRUCTIONS   TO   JURY— (Continued). 

as  to,   IS  608,  609,  2061. 

as  to  interest  of  prejudice,  1 1848. 
dying:    declarations.      See    tit. 

Declarations. 
use  of  plaintiff's  property,  9  1849. 

court,  open  any  day  to  give,  9  184. 

error  in,  reversal   for.     See  tit.  Reversal. 

erroneous,  when  disregarded,  9  475. 

evidence  in  general,  as  to  the,  9  2064. 

further,  after  retirement  of  jury,  9  614. 

general   nature  and  requisites  of,   99  608, 

609,  2061. 

holidays,  etc.,  may  be  given  on,  9  134. 

may  be  taken  down  in  shorthand,  9  274a. 

must  be  furnished  In  writing,  when,  9  608. 

new  trial,  for  disregard  or  misapprehen- 
sion of,  9  662. 

points   of  law  contained  In,   9  608. 

preponderance  of  evidence,  as  to,  9  2061. 

reasonable  doubt,  as  to,  9  2061. 

reversal  on.    See  tit.  Reversal. 

special,  9  609. 

testimony,  if  court  state,  to  inform  Jury 

they    are    exclusive    Judges 
of  facts,  9  608. 

that    evidence    is    to    be    estimated    not 

only  by  its  intrinsic  weight, 
9  2061. 

that  if  weaker  and  less  satisfactory  evi- 
dence is  offered  it  should  be 
viewed  with  distrust,  when, 
9  2061. 

that  in  civil  cases  the  affirmative  of  the 

issues      must      be      proved, 
9  2061. 

that     the     testimony     of     an    accomplice 

ought    to    be    viewed    with 
distrust,    9  2061. 

that  their  power  of  judging  of  the  effect 

of    evidence    is    not    arbi- 
trary,  9  2061. 

that  they  are  not  bound  to  decide  in  con- 
formity with  the  declara- 
tions of  any  number  of 
witnesses,  9  2061. 

that  witness  false  in  one  thing,  his  testi- 
mony is  to  be  distrusted  as 
to   others,    9  2061. 

weight  and  character  of  evidence,  as   to 

the,  9  2061. 

what  must  be  furnished  on  request,  9  608. 

written  statement  of  points  of  law  to  be 

signed  and  furnished,  9  608. 
INSTRUMENT 

construction   of,    99  1856-1866. 

demand  for  Inspection  of,  9  449. 

execution  of,  definition  of,  9  19SS. 

genuineness  of  being  pleaded,  how  ad- 
mitted or  controverted, 
99  447-449. 

how  pleaded  in  justices'  court,  99  886,  887. 
INSTRUMENT  IN  WRITING.    See  tit  Writ- 
ten Instrument. 

INSURANCE 

of  mortgaged   estate  of  decedent,   9 1578. 

INSURANCE,   LIFE 

action  on  policy  of,  testimony  of  physi- 
cian, 9  1882. 

Insurers     in     separate     policies     may     be 

joined,   §  383.  . 


INSURANCE  COMMISSIONER 

corporation    formed   to   act  as  surety  to 

be    examined   by,    duty    of, 
9  1056. 

INSURANCE  COMPANT.     See  tit.  Oorporu- 


answer  of  claiming  exemption  from  lia- 
bility, specifying  perils 
proximate  cause,   9  437a. 

INSURANCE    POLICY.      See    tit.    Policy    of 

Insurance. 

INSURRECTION,  WAR  OR  PESTILENCE 

change  of  place  of  holding  court  because 

of,   9  142. 

INTENDMENTS  AS  TO  PROCEEDINGS 

as  to,  generally,  9  53. 

INTEREST.    See  tit  Billa  and  Note*. 

claim  against  decedent's  estate,  on,  9  1513. 
damages,  as,  in  eminent  domain,  §  1249. 
disbursements,   on,    in   partition   proceed- 
ings,   9  801. 
disqualifies 

judge  or  justice,  when,  9  170. 
probate  judge  to  act,   when,   99  1430- 
1432. 
foreclosure    of    mortgage    for    failure   to 

pay,  9  728. 
Judgment,  on,  99  682,  1035. 
mortgage  of  decedent's  estate,  on,  9  1578. 
must  be   included   by  clerk   in   judgment, 

9  1035. 
on  Judgment 

as  to,  99  682,  1031. 

in  eminent  domain.     See  tit.  Emlnest 


on  mortgage  on  decedent's  estate,  9  1578. 
rebate  of,  on  foreclosure,  9  728. 
receiver,   funds   in   hands  of   may   be  in- 
vested  on,    9  569. 
redemption   must   pay   what,   99  702-704. 
referee,  of  in  action,  disqualifies,  9  641. 

INTEREST-BEARING  CLAIMS 

payment  of  by   executor,   etc.,   9  1513. 

INTERESTED 

judge  or  justice  disqualified,  9  170. 
probate  judge  disqualified,  when,  99  1430- 

1432. 

INTERLOCUTORY  DECREE.  See  tits.  In- 
terlocutory Judgment }  Interlocutory 
Order. 

as  to  appealability  of,  9  063. 

time  for  appeal,  9  039. 
deemed  excepted  to,  9  647. 

INTERLOCUTORY    JUDGMENT.       See    tits. 

Interlocutory  Decree \  Interlocutory 

Order. 
appealable,    9  068. 
time   for   appeal,    9  939. 

INTERLOCUTORY  ORDER.  .See  tits.  In- 
terlocutory Decree)  Interlocutory 
Judgment* 

appeal  from,  9  968. 
deemed  excepted  to,  9  647. 
time  for  appeal  from,  9  639. 

INTERPLEADER 

as  to,   9  386. 

INTERPRETATION.    See  tit.  Construction. 

of  writings,  rules  for,  9  1857. 
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INTERPRETER 

failing    to    attend,    guilty    of    contempt, 

9  1884. 
generally,   9  1884. 
may  be  summoned,  when,  1 1884. 
must   be  sworn,  9  1884. 
when  to  be  sworn,  9  1884. 

INTERROGATION.  See  tits.  Interroga- 
tories;  Witnesses. 

mode    of    may    be    controlled    by    court, 

9  2044. 

INTERROGATORIES.  See  tits.  Deposi- 
tions) Evidence. 

annexed  to  commission  to  take  testi- 
mony,  9  2025. 

to  be  submitted  to  prisoner  on  applica- 
tion for  discharge  from  ar- 
rest, may  be  in  writing, 
9  1148. 

INTERRUPTION  OF  POSSESSION.  See  tit. 
Adverse  Possession* 

INTERVENTION 

answer   to,    9  887. 

as  to  general  appearance  of,  9  387. 

demurrer  to,  9  387. 

service  of,  on  parties  and  attorneys,  9  887. 

when  and  how  effected,   9  887. 

who    may   intervene,    9  387. 

INTESTATE 

as  to,  generally,   9.387. 

INVENTORY 

of   attached   property,    9  646. 
see  also  next  title. 

INVENTORY,  APPRAISEMENT  AND  POS- 
SESSION OP  ESTATE.  See  tit.  Es- 
tates of  Decedents. 

administrator  and  executor,  possessed  of 

real  and  personal  estate,  to 
file,   91452. 
appraisement.       See     tits.     Appraisement; 

Estates  of  Decedents. 
estate  all  in  money,  no  appraisement 
necessary,   9 1446. 
appraisers 

oath  of,  9  1445. 
pay  of,  9  1444. 
discharge  of  debt  against  executor,  9  1448. 
bequest     of     debt     against     executor, 
9  1448. 
effect  of  naming  a  debtor  executor,  9  1447. 

Inventory 

how  made.   9  1445. 
all  debts.   9  1445. 
all    of    the    estate    of    decedent, 

91445. 
all     securities     for     payment     of 

money,   9  1445. 
bonds,  9  1445. 
mortgages,    9  1445. 
notes,  9  1445. 
partnership    and    other    Interests, 

9  1445. 
the  sum   which  may  be  collected 

on  each  debt,  etc.,  9  1445. 

what  Inventory  must 

contain,   9  1445. 

show,   9  1445. 
oath  to.   9  1449. 
of    after- discovered    property,    9  1451. 


INVENTORY,    APPRAISEMENT    AND   POS- 
SESSION OF  ESTATE. 
Inventory — (Continued). 

signature  by  appraisers  and  executor 

or   administrator,    9 1449. 
to  account  for  all  moneys,  9  1446. 
ta  be  returned,  9  1443. 

including   homestead,   9 1443. 
of  after-discovered  property,  9  1451. 
pay  of  appraisers,  91444. 

IRREGULARITY 

effect  of,  in  proceedings  on  Judicial  sale, 

9  708. 
new  trial  for,  9  657. 
of  proceedings,  ground  for  new  trial,  9  667. 

IRRELEVANT   MATTER 

striking  out,   9  453. 

IRREPARABLE   INJURY.     See   tit.   Injunc- 
tion. 

IRRIGATION 

injunction  restraining  diversion  of  water," 

dissolved    on    giving    bond, 
when,    9  532. 
ISSUES 
bringing  on  for  trial,  9  594. 
by  whom   tried  and  order  of  trial,   9  592. 
calendar,    9  593. 
definition  of,  9  588. 

justices'  courts,  9  878. 
different  kinds  of  issues,  9  588. 
faet 

jury,  how  waived,  9  631. 
of,  raised  how,  9  590. 

in  justices'  court,   9  882. 
of,  reference,  9  592. 
of,  tried  how,  9  592. 

in  Justices'  court.  9  882. 
tried  by  jury  generally,  9  592. 
general  denial  puts   what  in  issue,   9  437. 
heirship,  trial  of  issue  to  determine,  how, 

9  1664. 
in  proceedings  against  joint  debtor  after 

Judgment,  how  tried,   9  994. 
Jury,  waiver  of,   9  631. 

justices'  court,   9  878. 
justices'    courts,    In.      See    tit.    Justices' 

Courts. 
kinds  of,  9  588. 

law  of 

issue  of  to  be  first  tried,  9  592. 

judgment  on,  9  636. 

proceedings    after    determination    of, 

9  636. 
raised  how,  9  589. 

Justices'  court,   9  879. 
tried   how,   9  591. 

justices'  court,   9  881. 
mode  of  trial.     See  tit.  TrlnL 
of  fact,  how  raised,  9  590. 
presumption  that  all  matters  within,  were 

passed  upon,  9  1963. 
probate  court,  in,  how  tried,  9  1716. 
reference  of,  when  ordered,   9  638. 
special,  9  309. 

trial 

bringing  on,  9  594. 
postponement  of,  99  595,  598. 
ITEMS 

pleaded,  need  not  be,  9  454. 
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JOINDER  OF  CAUSES.     See  tit.  Complaint. 
as    to    what    causes    of    action    may    be 

joined,  5  427. 
demurrer,  cause  of.     See  tit.  Demurrer. 
election  between  counts.    See  tit.  Election. 
misjoinder  of,  demurrer  for,  S  430. 
what  actions  may  be  joined,  9  427. 

JOINDER  OF  PARTIES.  See  tits.  Parties* 
Pleading;*. 

JOINT  AND  SEVERAL  CONTRACTS  OR 
OBLIGATIONS.  See  tit.  Joint  Ob- 
ligations. 

JOINT  AUTHORITY 

as  to,  9  16. 

majority  may  act,  9  16. 

JOINT   CONTRACT 

action  on,  In  Justices*  court,  lervlce  out- 
side of  county,  9  848. 

appearance,  by  other,  where  one  defend- 
ant  appears,    9  406. 

service  of  summons   where   one  or  more 

appear,    9  406. 

JOINT  DEDTOR8 

affidavit  to  accompany   summons,   9  991. 

answer,  when  tiled  and  what  it  may  con- 
tain, 9  992. 

appearance  by   other,  where  one  or  more 

appear,   9  406. 

contribution,   9  709. 

declarations   of,   when   admissible,    9 1870. 

execution   on  Judgment  against,   9  882. 

issues,  how  tried,  9  994. 

Judgment 

not  to  exceed  amount  remaining:  un- 
satisfied,  9  994. 
proceedings  against  those  not  served 
after,  9  989. 

new  complaint  need  not  be  filed  in  pro- 
ceedings   against,    9  990. 

not  summoned  in  original  action  may  be 

summoned   after   judgment, 
9  989. 

parties   not  summoned   in  action   may  be 

summoned    after   judgment, 
9  989. 

proceedings  after  Judgment 

answer,  9  992. 
defense,  9  99*. 
how  issues  tried,  9  994. 
what  constitutes  the  pleadings,  9  993. 
several,   some   only   served,    9  414. 


service  and  return  of,  §  990. 
to  after  Judgment,  affidavit  for,  9  991. 
what  to  contain  and  how  served,  9  990. 
verdict,    what    to    be,    9  994. 
what    constitute    pleadings    in    the    case, 

9  998. 
JOINT  GUARDIANS.     See  tit  Guardian*. 

account  of,   9  1775. 
JOINT  INSURANCE.     See  tit.  Insurance. 
JOINT  JUDGMENT.     See  tits.  Costs*  Judg- 


JOINT    OBLIGATIONS.      See    tit.    Joint   and 
Several  Contracts  or  Obligations. 

declarations   of,   when   admissible,   9  1870. 

JOINT  OWNERS 

declarations   of,   when   admissible,    9  1870. 


JOINT   PURCHASER.     See  tit   Purchasers. 

JOINT  TENANTS.  See  tits.  Cotenantsf  Par- 
tition; Tenants  In  Common. 

any   number   may   sue   or  defend  for  all. 

99  381,  384. 
in  homestead.    See  tit.  Homestead. 
parties  in  suits  concerning,  99  381,  384. 
partition,  may  sue  for,  9  752. 
waste  by,  9  732. 

JOINT  TENURE.     See  tit  Joint  Teni 

JOINT  TORT-FEASORS.     See  tit.  Tort. 

JOINT  TRESPASSER.     See  tit.  Treapi 

JUDGE.  See  tits.  Court;  Justices  of  the 
Supreme  Court  |  Superior  Judges; 
Justices  of  the  Peaeei  Probate 
Court. 

absence  of 

adjournment   9  139. 
proceedings  in,   9  139. 
acknowledgments  may  be  taken  by,  S  179. 
anldavit 

in   another   state,   may   be   taken    by, 

9  2013. 
may  take,  99  179,  2012,  2018. 
of  prejudice,  proceeding  on,  9  170. 
another  county,  of,  may  be  invited  to  hold 

extra    session    of     superior 
court,  9  67b. 

appeal,  undertaking  on,  power  mm  to 

fix  amount  of,  9  948. 
take  justification  of  surety,    f  948. 
arrest,  order  for,  by.   9  480. 
attachment,  releasing,   99  564,  555. 
attorney 

acting  as  Judge  pro  tempore,  oath,  au- 
thority,    and     powers     of, 
99  72,   165,   166. 
may   be  agreed   on   to  act  aa   by  the 

parties,  9  72. 
may   be,   pro   tempore,   by   agreement 

of  parties,    9  72. 
may  be  selected  to  act  as  judge  pro 

tempore,    9  72. 
must  not  act  as,  9  171. 
must  not  have  as  partner,  9  172. 
by  agreement  of  parties,  9  72. 

ehambers,  power  at 

superior,   99  166,   177. 

supreme  court,  99  165,  177. 
change  of,  for  bias,  etc.,  procedure,  9  170. 
changing   place   of   holding   court.    99 142, 

143. 
commission     to     take     evidence     without 

state,  power  to  issue.  9  2024. 
contempt.     See  tit.  Contempt. 

as  to,   99  1209-1222. 
county  other  than  his  own,  holding  court 

in,  9  160. 
court,  holding  in  another  county,  9  160. 
decision,  meaning  of,  9  1033. 
depositions  may  be  taken  before,  9  179. 
directing  sheriff  to  provide  suitable  rooms 

for  court,    9  144. 
disqualification  of 

and  transfer  of  administration,  9  1431. 

changing  place   of  trial,   9  397. 

for  appellate  tribunal,  9  170a. 

to  practice  law,   9  171. 
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to   alt  or  act,   what   matters  amount 

to,  1 170. 
transfer  of  administration  for,  1 1481. 
waiver  of,  9  170. 

dloonallfled 

costs  on  transfer  of  cause,  9  399. 
jurisdiction     on     transfer     of     cause, 
9  S99. 
'   papers    transmitted    on    transfer    of 
cause,   9  399. 
proceedings    after    judgment    in    cer- 
tain       cases        transferred, 
9  400. 
transfer  of  cause,  9  898. 
when,   9  170. 
duty    in    construction    of    contracts    and 

statutes,  9  1858. 
election   of,   99  40,  110. 

execution,  proceedings  supplementary  to. 

See  tit.  Supplementary  Pro- 
ceedings. 
power   in,    99  714-721. 
failure    to    attend,    sheriff   to   adjourn    to 

what    time,    9  139. 
incidental    powers   and   duties   of   courts, 

99  128-130. 
injunction,      granting      and      dissolving:, 

99  628,  532,  533. 
inspection,  power  to  order,  9  1000. 
jury,   to   assist  at  drawing.   9  219. 
may    take  deposition,    9  2031. 
not    to    act    in    administration    matters, 

when,  9  1430. 
not  to  have  partner  practicing  law,  9  172. 
not  to  practice  law,  9  171. 
partner,  practicing  law,  not  to  have,  9  172. 
of  some  other  county  may  be  Invited  to 

hold    extra    session    of   su- 
perior  court,    9  67b. 

power*  of 

at  chambers,  99  165,   166. 
judicial    officers    in    conduct    of    pro- 
ceedings,   9  177. 
may    enforce    by    contempt    proceed- 
ings, 9  178. 
out  of  court,  99  176,  1305. 
presumption   that   judge   acts    within  ju- 
risdiction, 9  1963. 
prisoner,     power     to     discharge,     99  1149, 

1163. 

probate,  disqualified   to   act 

in  what  cases,  9  1430. 
transfer    and    retransfer    of   proceed- 
ings  on,    99  1481,   1433. 
pro  tempore,  attorney  may  be,  by  agree- 
ment of  parties,   9  72. 
questions     of    law     addressed     to    court, 

9  2102. 
realdenee  of 

justice  of  the  peace,  9  159. 
superior  judge,   9  158. 
supreme  judge,   9  158. 

rales 

power  to  make,  9  139. 
when   take   effect,   9129. 
subsequent    applications    for    orders    re- 
fused,      when       prohibited, 
9  182. 


JUDGE — (Continued). 

supreme  court,  citlsenshlp  and  residence, 

9158. 
transcript  on  appeal  to  be  submitted  to 

for  approval,  9  953a. 
vacancy  In  office  does  not  affect  proceed- 
ings,   9  184. 
witness,  as,   9  1888. 

may  be,  in  own  court,  9  1888. 

JUDGES 

commissioner  of  to  select  jurors,   9  204a. 
in  Los  Angeles  county.     See  tit.  Superior 

Jadges. 
secretary  of,  as  jury  commissioner,  9  204c. 

JUDGMENT.  See  tits.  Confession  of  Judg- 
ment; Confession  of  Judgment  with- 
out Action)  Default)  Judgment- 
Roll)  Probate  Court. 

acknowledgment    of    satisfaction,    Judge 

or  justice   may   take.    9  179. 
action  on,  how  pleaded,  9  456. 
administrator,    etc.,    against,    9 1504. 


claim,    determining,    9  788-751. 
possession    under,    what    constitutes, 
99  322-324. 
affirmative  relief  to  defendant,   9  666. 

against 

officers,   how   enforced,   9  710. 

one     party,     action     proceeds     as     to 
others,  9  579. 

receiver.     See   tit.   Receiver. 

sureties   on    bond,    when,    9  630 H. 
agreed  case,  on,  9  1140. 
amended  complaint  on,  by  default,   9  432. 
amendment  of,  as  to,  9  473. 
answer,  absence  of,  what  relief  granted, 

9  680. 

appeal 

costs    on     when    judgment    modified, 

9 1207. 
effect  of,  91908. 
form  of.     See  tit.  Appeal. 
as  to,  generally,  5  939. 

from 

Interlocutory,  time  for,  9  939. 
orders  after  final,   9  963. 
time  for,  9  963. 
lies  from.     See  tit.  Appeal. 
may   be   taken   from   what,   9  963. 
reversal    of,    decreed    only    for    sub- 
stantial error,   9  475. 
appealability    of    interlocutory   judgment, 

9  963. 
appealed   to   superior   court,    rendered    In 

case,   9  980. 
appearance    after,    no    personal    service, 

9  473. 

arrest 

deposit  on,  to  be  applied  to   satisfy, 

9  500. 
of  debtor,  9  682. 
associates  in  business,  against,  effect  of, 

9  888. 

attachment.  In  « 

deposit  on,  to  be  applied,  to  satisfy, 

9  550. 
how  satisfied,  9  550. 


4008 


INDEX. 


JUDGMENT— (Continued). 

attorney 

authority    to    acknowledge    satisfac- 
tion  of,    9  288. 

on  accusation  of,  §  297. 
barred   by   limitation,    execution,    1 685. 
bill  of  exceptions,  settling  after,  9  651. 

book 

decrees  to  be  entered  in,  9  668. 

to  be  kept  by  clerk,  9  668. 
bringing  case  before  court  for  argument, 

9  665. 
by  default.     See  tit.  Default  Judgment. 
causes     submitted     without     action     In, 

99  1138-1140. 
claim  and  delivery,  in,  9  667. 
clerk,  duty  of,  to  enter,  9  664. 
collusion,  impeachment  of,  for,   9  1916. 
complaint  on.     See   tit.   Action   on  Judg- 

conclusive.     See  tit.  Re»  Judicata. 

as  to  whom,  in  partition,  |  766. 

when,   9  1908. 
confession 

by.   99  1182,  1184. 

entering,    9  1134. 

contempt 

disobedience   of   judgment,    9 1209. 

for,  9  1221. 

in,  9  1218. 
contested   elections,    9  116.  * 

contribution  among  debtors,  9  709. 
controversy    without    action    on,    99 1188- 

1140. 
copy    of,    as    part    of    the   judgment-roll, 

9  670. 
correction  of  clerical  mistakes  in,  9  900a. 
costs.     See  tit.  Coats. 

to  be  Included  in,  9  1085. 

counter-claim 

exceeds     plaintiff's     demands,     when, 

9  666. 
judgment,     where     affirmative     relief 
demanded,    9  666. 
court  always  open  for 
superior,  9  73. 
supreme,    9  47. 
currency,   in,   9  667. 

after   verdict,    effect   on,    99  669,   1606. 

deatk  of  party 

after,  no  lien,   9  669. 
when  execution  may  iesue,  9  686. 
decedent,     against,     order     of     payment, 

9  1648. 
decedent's    estate,    judgment    not    a    lien 

on,    when,    99  1504,    1506. 
decision 

from    which    appeal    may    be    taken 
deemed    excepted    to,    9  647. 
meaning  of,   9  1038. 
must  be  written,  9  632. 
to   be   filed   within   thirty   days   after 
submission    of   cause,    9  632. 
declaratory.      See    tit.    Declaratory  Judg- 
ment. 
default.     See  tit.  Default  Judgment. 

In  forcible  entry,  etc.,   9  1168. 
deficiency.     See  tit.  Foreclosure  of  Mort- 


deflnition  of,  9  577. 


JUDGMENT— (Continued). 
demurrer,   on,   proceedings  after,   9  616. 
dismissal,  of,  9  581. 
dismissing    action    after    transfer,    when. 

9  581b. 
docket,  99  671-675a. 

as  to,  generally,  99  671-676a, 

how  kept,   9  672. 

Inspection  of,  9  678. 

is   what,   9  672. 

satisfaction,  entry  of,   9  676a. 

transcript   for   another  county,   I  674. 

what  to  contain,  9  672. 
docketing  of,  9  671. 
dormant,  execution  on,  9  685. 

upon   rights   in   various  cases,   1 1908. 
enforcement  of,  manner  of,  9  684. 
entry  of  upon  decision,  9  633. 
errors  to  be  disregarded  in,  when,   9  475. 
escheated   estates,   respecting,    1 1271. 
estoppel  to  deny,  99  1908-1915. 
evidence,  as,  9  1962. 
execution  of.     See  tit.  Execution. 

enforcement,   99  682,    684. 

in  civil  actions.     See  tit.  Execution  of 
Judgment. 

on  dormant,  9  686. 

sale.     8ee  tit.  Execution*. 
executor,  etc.,  against,  9  1504. 
expires,  when,   99  671,  674,  681,   685. 
facts  found  and  conclusions  of  law  must 

be     separately     stated     in. 
9  633. 
fiduciary    capacity,    money    received,    in, 

9  667. 
filing,  of  United  8tates  courts,  9  671a. 
findings   of  fact   and  conclusions   of  law 

must  be  separately    stated, 
9  618. 
five  years,  enforcing  after,  9  685. 
forcible  entry,  etc.,   99  1168,  1179. 
foreclosure,   9  726. 

foreign 

country,     judicial     record      of,     how 
proved,      9  1906      effect     of, 
9  1915. 
judicial  record,  copy  of,  when  admis- 
sible,   91907. 
former 

evidence  of,   9  1962. 
to  be  pleaded,  when,  9  1962. 
fraud,     impeachment     of     judgment     for, 

9  1916. 
further  consideration,  reserving  for  argu- 
ment   on,    etc.,    9  665. 
gold  coin,  etc.,  9  667. 
how    pleaded,    9  456. 

Impeachment  of  judicial  record 

grounds  of,   9  1916. 
manner  of,  9  1916. 

In  attachment  suits.     See  tit.  Attachment. 

in  contempt  proceedings.  See  tit.  Con- 
tempt of  Court. 

in   forcible  entry  and   detainer,  effect  of 

appeal    on,    9 1176. 

in  general,  99  577-585. 

In    partition,    final    and    conclusive    upon 

parties,    9  766. 

in  proceedings  for  adjustment  of  indebt- 
edness of  city  or  munloi- 
pality,  9  1822f. 
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la  replevin 

to  be  in  the  alternative  and  for  dam- 
ages, |  690. 
gold  coin  or  currency  judgment, 

1690. 
if  the   property   has  been   deliv- 
ered  to   the  plaintiff,   1 690. 
inadvertence,  relief,  4  473. 
in  special  proceedings,  same  meaning  as 

in  civil  actions,   1 1064. 
Interest  Included  in,  fi  1035. 
interest  on,  ||  682,  1552. 

.Interlocutory 

appeal   lies  from,   9  963. 
decision  deemed  excepted  to,  9  647. 
Joint   debtor   not   served,    proceedings   to 

obtain     judgment     against 
5  989. 
Judgment-book.     See  tit.  Judgment-Book. 
Judgment-roll.     See  tit.  Judgment-Roll. 
Judicial    record,   definition    of,    |  1904. 

jurisdiction 

appellate,  of  district  courts  of  appeal. 

See    tit.    District    Courts   of 

Appeal 
burden    of    proving    where   Judgment 

pleaded,  9  456. 
necessary  in,   $1917. 
sufficient  to  sustain,  9 1917. 
want    of,    impeachment    of   judgment 

for,  §  1916. 

Justices'  courts,  In 

appeals  from,  9  974. 
compromise,  on  offer  to,  9  895. 
confession  on,  9  889. 
costs,  9  896. 
demurrer  on,  9  891. 
dismissal  on,  9  890. 
docketing,   99  898-900. 
excess,  remitting,  9  894. 
in  another  state,  how  proved,  9  1921. 
certificate   of   transcript  of,   con- 
tents, 9  1922. 
verdict  on,  9  891. 

lien  of 

continues  how  long  in  another  county, 

9  674. 
duration  of,  9  671. 
enforcing,   9  1708. 

estate  of  decedent,  when   not,  9  1506. 
in    another    county,    when    transcript 

filed  there,   9  674. 
mechanics',    9  1194. 
none,     when     death     after     verdict, 

9  1506. 
on   real   property   in   another  county. 

9  674. 
stay  on  appeal,  effect  on,  9  671. 
when  begins,  and  when  expires,  9  671. 
where     transcript     filed     In     county, 
9  674. 
limitation  of  action  on,   9  386. 
manner  of  enforcing,  9  684. 
married  woman,   against,   99  870,   371. 
may  be  against  one  party  and  action  pro- 
ceed  as   to   others,    9  579. 
may    be   for   or   against   one   of   the   par- 
ties, 9  578. 


JTHMJMENT— (Continued), 
may  determine  right-  of  parties  on  each 

side  as  between  themselves, 

9  578. 
mechanics'  lien,  9  1194. 
merits,  to  be  on,  exception,  9  582. 
modifying,  by  supreme  court,  9  52. 


for  specified  kind  of,  9  867. 

had  and  received,  9  867. 
neglect,  excusable,  relief,  9  473. 
new   trial,  order  for,  vacates,   9  860. 
nonsuit.     See  tit.  Nonsuit. 

as  to,   91  581-588. 

grounds  for,  9  581. 

nonsuit 

may  be  entered,  when,  9  581. 
not  a  lien  where  party  dies  after  verdict 

and  before  entry,  9  669. 
not   a   lien    on    real    property    of    estate, 

when,   9  1506. 

notice 

of  intention  to  move  for  vacation  of, 
when  to  be  given  and  what 
to   contain,    9  663a. 
of  motion,  9  663%. 
occupation  of  land  under,   when  adverse,' 

9  322. 
by  court  upon  Its  own  motion,  9  581. 
of  action,  9  583. 
of  extra  sessions  of  superior  court,  9  67b. 
of  nonsuit,  9  581. 
officers,  judgment  against,  how  enforced, 

9  710. 
on  merits,  what  is,  9  582. 
particular     proceeding.       See     particular 

title. 

parties 

for  or  against  one  or  more  of  several, 

99  578,   579. 
when  deemed  the  same,  9  1910. 
partition  in,  9  766. 

payable  In  specific  kind  of  money 

alleged  in  complaint,  9  867. 

notioe  of  execution-sale,  9  892. 

received  by  person  in  fiduciary  rela- 
tion,  9  667. 

specified  in  obligation,  9  867. 
pending  action,   plaintiff's  right  ceasing, 

9  740.  * 

pleading,  9  456. 

as  to,  generally,  9  456. 

jurisdictional   facts,   9  1962. 

presumption 

that    Judgment    correctly    determines 

rights,  9  1963. 
that    non-conclusive    Judicial    record 
correctly  determines  rights, 
8  1963. 
prisoner.     See  tit.  Prisoner. 
discharge    of,    99  1143-1154. 
Judgment    remains    in    force    on    dis- 
charge,  5  1152. 
probate  court,  of,  what  to  contain,  9  1704. 
proceedings    after,    against    joint    debtor 

not    summoned    In    original 
action,    99  989-994. 
receiver  to  carry  into  effect,   9  564. 
recitals   in,   9  664. 
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recording:  In  another  county,  |  674. 
referee's  finding:,  on,  9  644. 

relief 

can  not  exceed  that  demanded,  where 

there    is    no   answer,    §  580. 

from,  for  mistake,  inadvertence,  etc., 

9  473. 
from,  when  defendant  not  personally 

served,    9  473. 
that  can  be  awarded  plaintiff,   9  580. 
remitting:    to    superior    court,    on    cause 

transferred       to       supreme 
court,   9  56. 
remittitur.     See  tit.   Remittitur. 

as  to,  99  56,  958. 
rendered    in    case    appealed    to    superior 

court,    force   of,   9  980. 
replevin,   in,   alternative,   9  667. 
res  judicata.     See  tit.  Res  Judicata. 
review  of.     See  tits.  Review)  Writ  of  Re- 
.  view. 


as  to,  generally,  9  685. 
in   favor   of   purchaser   under   execu- 
tion,  9  708. 
when     execution-purchaser     of     real 
property    evicted,    9  708. 
roll.     See  tit.  Judgment-Roll. 
satisfaction    of.      See    tit.    Satisfaction    of 

Judgment. 
acknowledgment    or    indorsement    of, 
9  675. 
by   attorney,   99  288,   675. 
attorney's  authority   to  acknowledge, 

99  283,   675. 
by  attorney,   99  283,   676. 
by  return  of  execution,  9  675. 
how  made,  9  675. 
of  record,   9  675a. 
set  off,  when,  99  438,  690. 
setting*  aside,  in  equity,  9  473. 

settling;  bill  of  exception*  after 

as  to,  generally,  9  650. 
parties,    for   or   against   some,    99  578, 
579. 

sister  state 

judgment  of,  how  enforced,  9  1913. 

Judicial  record  of 

effect  of,  9  1918. 
how   proved,    9  1905. 

special 

proceeding,  in,  definition  of,  9 1064. 
verdict,  judgment  on  to  be  entered, 
9  628. 

specific,  money,  etc.,  in,  9  667. 

statute  of  limitations.  See  tits.  Limita- 
tions; Statute  of  Limita- 
tion*. 

sureties'     liability     on,     against     sheriff, 

S  1055. 

surprise,   relief  against,    9  473. 

time  for  entering; 

as  to,  generally,   99  664,  671. 
to    enter  judgment   on   verdict,   9  664. 
when  postponed,  9  664. 
when   trial  by  Jury,  9  664. 
to  be  in  accordance  with  evidence  in  ac- 
tion to  quiet  title,  9  751. 


JUDGMENT— (Continued). 

tranacript 

filed  in  any  county.  Judgment  becomes 

lien   there,   9  674. 
to  be  filed  in  county,  9  674. 
transferred   cases,   In,   proceedings   after, 

9  400. 
trial,  deemed  excepted  to,  9  647. 
upon   conviction.   Iff  proceedings  for  dis- 
barment,  9  299. 
upon  failure  to  answer,  9  585. 
usurpation,  for,  of  office,  9  808. 
vacated.   Judgment   may    be   and   another 

judgment     entered,     when, 
9  663. 
vacating.      See    tit    Vacating;   Judgements. 
grounds  for,  9  663. 

in    what    cases    superior    court    may 
vacate   its  Judgment,   9  663. 

■notion  for 

as  to,   9  663  ft. 

notice  of,   9  663%. 

when  to  be  made,  9  663 Vs. 

notice  of 

intention,   what   to   state,   9  663%. 

motion   for,    time   to   file,    9  663%. 

of     special      verdict,     judgment     on. 

9  663%. 
relief  from,  time  of  motion  for.  9  473. 
verdict,  judgment  on,  when  to  be  entered. 

9  664. 
what  deemed  conclusive  in,  9  1911. 
when    counter-claim    established    exceeds 

plaintiff's  demand,  9  666. 
when  defendant  entitled  to  affirmative  re- 
lief,  9  667. 
where   incorrect  or   erroneous   in   conclu- 
sion of  law,   9  663. 
where   not   consistent    with    special  ver- 
dict, 9  663%. 

JUDGMENT-BOOK 

clerk  to  keep,   9  668. 

JUDGMENT-ROLL.     See  tit.  Judgment. 
a  part  of  record  on  appeal,  9  661. 
appellant  must  furnish*  9  950. 
corporation;  on  dissolution  of,   9  1239. 
foreign,  must  contain  statement  of  cause 

of  action,   9 1906. 
generally,  99  670,  958. 
in  application  for  voluntary  dissolution  of 

corporation,    9  1229. 
in  cause  submitted  without  action,  9  1140. 
Judgment    on   appeal    to    be   attached  to. 

9  968. 
part  of  record  on  appeal,  9  661. 

what  constitutes 

as  to,  9  670. 

in  writ  of  review,  9  1077. 
on  certiorari,  9  1134. 
on   dissolution   of  corporation,   9  1229. 
what   papers    constitute,    9  670. 

JUDGMENT     BY     CONFESSION.       See     tit 


JUDGMENT  BY   DEFAULT.     See   tits.  De- 
fault} Judgment. 

in  action  of  forcible  entry  and  detainer 

9  1168. 
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JUDGMENT  BY  DEFAULT— (Continued). 

in  Justice*'  courts 

against  defendant  on  demurrer,  when, 

1871. 
when  defendant  fails  to  appear,  8  871. 

JUDGMENT-CREDITOR 

substitution  of  surety  on  appeal  to  rights 

of,  6  1059. 

J ID6MENT-DBBTOR 

collections  of  money  from.  See  tit.  Ex- 
ecution of  Judgment  in 
Civil  Actions. 

disposition  of  money  by  court,  {  710. 
fee  for  filing  transcript,  8  710. 
procedure,  5  710. 
proceedings  against,   9|  714-721. 

JUDICIAL   DAYS 

appointments  on  non-judicial  days,   §  1*5. 
days  on  which  courts,  etc.,  may  be  held, 

5133. 
non-judicial  days,  5  134. 
what  are,  and  what  are  not,  85  133-115. 
JUDICIAL  NOTICE 

court  to  declare  to  jury,  5  2102. 
is  taken  of  what  facts,  8  1875. 
of  customs.     See  tit.  Custom. 
one  of  branches  of  evidence,  5  1827. 

JUDICIAL.   OFFICE 

vacancy   in   shall   not   affect   proceedings, 

8  184. 

JUDICIAL  OFFICERS 

acknowledgment,  power  to  take,  8  179. 

contempt,  power  to  punish  for,  5  178. 

contempts,  power  to  punish  for,   5  178. 

depositions,  power  to  take,  5  2031. 

disqualification    of   judges,    85  170-172. 

enumeration   of  the  powers  of,   5  177. 

exempt  from  jury  duty,  9  200. 

in  general,   55  156-161. 

incidental   powers   and   duties   of,    58  176- 

179. 

judicial    officers,    In   general,    55  156-161. 

jurisdiction,   means    to    carry    into   effect, 

8  187. 

partner  practicing  law,  not  to  have,  8  172. 

persons  specially  invested  with  powers  of 

a  judicial  nature.  See  tits. 
Conrt  Commissioners)  Jur- 
or*. 


and    duties    of    judges    at    chambers, 
8  166. 

enumeration  of,  8  177. 

of,  as  to  conduct  of  business,  8  177. 

of,  out  of  court,  8  176. 
settlement  of  bills  of  exception  by,  8  653. 
vacancy  in  office,  effect  of,  8  184. 

JUDICIAL  ORDERS 

effect  of,  8  1909. 
when  conclusive,   8  1909. 
where  parties  are  to  be  deemed  the  same, 

5  1910. 

JUDICIAL   RECORD 

as  evidence,    55  1905-1907. 
authentication   of,   5  1906. 
copy  of  foreign,  when  evidence,  8  1907.. 
definition  of,   5  1904. 

foreign 

country,   how  authenticated,   5  1906. 


JUDICIAL  RECORD 
foreign — (Continued). 

judgment,  effect  of,  8  1915. 
what  must  contain,   8  1906. 
how  authenticated  as  evidence,   8  1906. 
impeached  how,  8  1916. 
jurisdiction    in    court    required    to    sus- 
tain,  8 1917. 
Justices'  Judgment  in  another  state,  how 

proved,    88 1921,    1922. 
manner  of  impeaching,  8  1916. 
of  court  of  admiralty,  8  1914. 
of    foreign    country,    how    authenticated, 

5  1906. 
of  sister  state,  its  effect,   8  1913. 

JUDICIAL  REMEDIES.    See  tit.    Remedy. 

definition  of,  8  20. 

division  of,.  8  Jl.  * 

JUDICIAL  SALE..   See  tit.  Execution. 

JURISDICTION.     See  tits.  Courts  |  Jnstlces' 
Courts. 

acquired   at    what   stage   of   proceedings, 

8  416. 
appearance  cures  want  of  service,   5  581. 
appellate,    of    district    courts    of    appeal. 

See    tit.    District   Courts   of 

Appeui. 
authority    of   court    where    no    procedure 

provided,  5  187. 
change   of    name,    application    for,   Juris- 
diction       of        proceeding, 

5  1275. 
concurrent,     of     justices'     and     superior 

courts,  in  what  cases,  8  113. 
confession  of  judgment,   8  1132. 


first  obtaining  in  guardianship  pro- 
ceedings excludes  jurisdic- 
tion of  other  courts,  8  1796. 
of  impeachment,  of,  8  37. 

demurrer  for  want  of,  8  430. 

escheated   estates,  8  1269. 

impeachment,  court  of,  8  27. 

in  foreclosure  proceedings.  See  tit.  Fore- 
closure of  Mortguge. 

includes  all  means  necessary  to  carry  into 

effect,  8  187. 

insolvency,    8  76. 

judge  having  none,  order  of  arrest  void, 

8  481. 

judgment,  when  amount  In  excess  of,  re- 
mitting excess,  8  894. 

justices'  courts,  85  94,  106,  112-115. 

means   to  carry  into   effect,   5  187. 

name,   change  of,   5  1275. 

of  defendants'  sureties,  on  bond  In  claim 

and  delivery,  5  519. 

of  superior  court,  in  dealings  with  trus- 
tees,  5  1702. 

of  supreme  court,  of  two  kinds,  5  50. 

orders  and  decrees  of  probate  court,  Ju- 
risdictional facts  needs  not 
be  recited  in,  5  1704. 

over  trustees  not  lost  by  final  distribu- 
tion, 5  1699. 

pleading    judgment.    Jurisdictional    facts, 

8  456. 

presumption 

in  favor  of,  8  1963. 

that  court  or  Judge  acts  within,  8  1963. 
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ItRISDICTION—  (Continued), 
sufficiency      of,      to      sustain     judgment, 

8 1917. 
superior  courts  of.  See  tit.  Superior  Court. 

as  to,  generally,   85  76,  77. 
supreme     court,     of.       See     tit.     Supreme 

Conrt. 
as  to,  generally,  89  61-63. 

territorial 

extent  of  justices'  court,  8  94. 
of  justices  in  townships,  8  106. 
transfer  of  cause,  8  399. 
waived,    not,    by    not    raising    objection, 

8  434. 
want   of,   Impeachment  of  judgment  for, 

8  1916. 
what  constitutes,  8  1917. 

JURISDICTION Ali  AMOUNT.     See  tits.  Ac- 
tions) Jarlsdlctlon. 

JUROR.    See  tit.  Jury. 

as   to   selection   of  jurors.     See  tit.  Jvry 

Commissioner. 

admonition  to,  on  separation,  8  611. 

aflldavlt  of 

claim  to  exemption  from  jury  duty, 

8  202. 
of  misconduct  of  Jury,  8  657. 

attendance  of 

compelling  by   attachment,   8  288. 

how  enforced,  8  288. 
ballot-box,  to  be  shaken,  etc.,  88  215,  219. 
challenges.      See    tit    Challenges   to   Jvr- 


are   either  for   cause   or  peremptory, 

88  601,  885. 
either  party  may  make,  9  601. 

for  cause 

grounds  for,  88  601,  886. 

how  tried,  88  603,  886. 

in   justices'   court,   8  885. 

is  peremptory  or  for  cause,  8  601. 

parties  to  join  in,   when,   8  601. 


how  taken,  9  601. 
number  of,   8  601. 
in  justices'  court,  8  886. 
to  in  justices'  court,  8  885. 
clerk,  to  draw,  when,  88  215,  219. 

clerk's  certificate 

and  list  of,  to  be  delivered  to  sheriff, 

8  219. 
of   drawing,   8  219. 

competent 

who  are,  8  198. 
who  are  not,  8  199. 

contempt 

by,  8  1209. 

conversing  about  case,  8  1209. 
receiving  communication  and  not  di- 
vulging it,  8  1209. 

deliberation 

of,  how  conducted,  8  613. 

of,  what  papers,  etc.,  may  be  taken  to 

v       Jury-room,   8  612. 
three-fourths  can  find  a  verdict,  8  618. 
deposit  of  names  in  grand  and  trial  Jury- 
box,  8  209. 
different  kinds  of  jurors,  8  191. 


JUROR — (Continued). 

drawing 

and   summoning  forthwith,   how 
when  done,  8  226. 

by  clerk 

how  conducted,  88  219,  600. 

preservation     of     ballots 
88  219,  220. 

rejection  of  names,  8  219. 
clerk  to  draw,  when,  8  219. 
clerk's  certificate  of,  8  219. 
for  courts  of   record,   89  214-226 
from  box,   8  600. 


and 


Jnrors  for   conrts  of 

complete  copy  of  list  of  names 
to  be  made  by  clerk  when 
drawing    completed,     6  219. 

how  conducted,  8  219. 

order  of  judge  for  drawing  of 
Jury.  8  214. 

preservation  of  ballots  drawn, 
8  220. 

sheriff  to   be  notified,    8  215. 

to  be  made  from  boxes,  8  211. 


of  Jurors  not  drawn  to  be  replaced 

in  box,  8  220. 
to  be  drawn  from  box,  8  211. 
superior  judge  may  direct  jury  to 
be  drawn,  8  241. 
elisor 

compensation    for  summoning   jurors, 

8  228. 
summoning  jurors  by,   88  226,   227. 
excuses  from  serving,  grounds  for,   8  26L 
excusing,  8  201. 
exempt  from  Jury  duty,  who  are,  9  200. 

exemptions 

affidavit,   8  202. 

how  claimed,  9  202. 
failure    to    attend,    attachment    and    fine, 

8  238. 
how  summoned,  8  281. 
Inquest,  of,  how  summoned,  8  235. 

justices'  or  police  conrts,  for 

how  summoned,  8  280,  231. 
return  of  officer,  8  232. 
kinds  of,  8  191. 

list  of 

by  whom  and  when  made,  8  204. 

clerk 

disposes  of  how,   9  209. 
duty  as  to,  9  209. 
how  made  and  kept,  89  205,  206. 
number  of  names,  9  206. 
to  be  placed  with  county  clerk.  8  208. 
names  of  jurors  not  drawn  to  be  placed 

on  list  for  succeeding  year, 
8  211. 
oath  of,  8  604. 

obedience 

enforcing,  8  288. 

to  subpoena,  enforced  by  attachment, 
8  238. 


for,  clerk  to  draw,  when,  8  215. 
of  Judge  for  drawing   of,   9  214. 
police  courts,  In,  8  230. 
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JUROR— -(Continued). 

polling,  proceedings  on  disagreement  on, 

9  618. 
presumption   that  all  matters  within  is- 
sues  passed    on    by,    9  196S. 
««nlineatlon* 

and  exemptions,   99  198-204. 
necessary,  99  198,  199. 
question  of  fact  to  be  tried  by,  9  2101. 
referee,  disqualified  to  act  as,  9  641. 
regular,  service  for  one  year,   9  210. 

•electing  mad  returning  jurors  for  courts 

of  record 
as  to,  generally,  99  204-211. 
duty  of  clerk  In  relation  to,  9  209. 
how  selection  shall  be  made,  9  205. 
in  proportion  to  population,  9  206. 
jurors  to  be  drawn  from  boxes,  9  211. 
Jury-boxes,  9  211. 

jury- list,  by  whom  to  be  made,  9  204. 
list 

to  be  placed  with  clerk,  9  208. 
to     contain     how     many     names, 
9  206. 
majority   of  judges   to   select  jurors, 

9  204a. 
who  may  be  selected,  9  205. 


as  to,  generally,  9  204. 
majority     of    judges     to     select, 
9  204a. 
separation  of,  99  611,  61S. 

sheriff  to  summon 

how,   9  226. 

return  of  list,  9  225. 
sickness  of,   procedings  in  case  of.  9  615. 

summoning  jurors  for  courts  of  record 

as  to.  generally,  99  280-2S2. 
compensation  of  elisor,  9  228. 
drawing    and    summoning    jurors    to 

attend  forthwith,   9  226. 
how  to  be  summoned,  9  281. 
in  justices'  and  police  courts,  9  220. 
inquest,  how  made,  9  285. 
officer's  return,  9  282. 
sheriff  to  summon  jurors,  how,  9  225. 
summoning     jurors     to     complete     a 
panel,  9  227. 
superior  judge,  may  direct  jury  be  drawn, 

9  241. 
to  serve  one  year,  9  210. 
verdict  of.     See  tit.  Verdict. 
when    drawn    and    summoned    forthwith, 

9  226. 
who  competent  to  act  as  jurors,  9  198. 
who  exempt  from  jury  duty,  9  200. 
who    may    be    excused    from    serving    as 

juror,  9  201. 
who  not  competent  to  act  as  juror,  9  199. 
witnesses,  may  be,  9  1883. 

J  TRY.     See  tits.  Juror p  Trial  by  Joryj  Ver- 
dict of  Jury* 

adjournment    of    court    while    Jury    out, 

9  617. 
admonition  to  on  separation,  9  611. 
agreement  of,  9  618. 

boxes.  Jury,  clerk  to  put  names  in.  9  209. 
charge  to,  99  608,  609,  2102. 
further  charge,  9  614. 


JURY— (Continued). 

changing    place    of    trial,    for    impartial, 

9  897. 
commissioner.       See     tit.    Jury     Commis- 
sioner, 
communication   with,   9  618. 
court  open  any  day  to  discharge,  9  184. 
definition  of,   9  190. 

deliberation  of 

as  to,  generally,  99  612,  613. 
how    conducted,    9  618. 
three-fourths  can  find  a  verdict,  9  618. 
what  papers,  etc.,  may  and  may  not 
take    with    them,    9  612. 
discharge  of 

before  verdict,  retrial  of  cause,  9  614. 
on  holidays,  9  184. 
docket  of  justice  of  peace  must   contain 

demand  for,  9  911. 
drawing,  9  209. 

duties  of,  effect  of  evidence,  9  2061. 
eminent    domain,    to    assess   damages    in, 

9  1248. 
exemption  from  jury  duty,  9  200. 
facts,  to  decide,  9  2102. 
fees.     See  tit.  Justices'  Court. 

deposit  of.     See  tit.  Trial  by  Jury. 
finding  of,  special,   9  625. 
forcible   entry   and  detainer,   in,   |  1171. 
formation  of,  9  600. 
grand.     See  tit.  Grand  Jury. 

box,  names  to  be  drawn  from,  9  211. 
definition  of,  9  192. 
how   often   impaneled.    99  241-243. 
number  of,  nineteen,  etc.,  9  242. 
Penal     Code     regulates     impaneling, 
9  243. 
holiday,  verdict  may  be  received  end  Jury 

discharged,      and      Instruc- 
tions given  on,  9  617. 
how  waived  in  Justices'  court,  9  883. 

Impaneling 

as  to,  generally,  99  241-259. 
grand  Juries.     See   tit.  Grand  Juries. 
in  courts  not  of  record.  99  250,  251. 
in  criminal  cases,  to  be  as  prescribed 

by    Penal    Code,    1 251. 
in  Justices'  and  police  courts,  manner 

of,   99  250,   251. 
in  will  contest,  9  1318. 
Juries  of  inquest.     See  tit.  Juries  of 

Inquest, 
as  to,  generally,  9  254. 

trial 

juries.     See  tit  Trial  Jury. 
jurors  in  courts  of  record,  99  246. 

247. 
Jury,  manner  of,  99  246,  247. 
Inquest,  of 

definition  of,  9  195. 
how  impaneled,  9  254. 
how   summoned,    9  236. 
instructions   to   by  court  as   to   evidence. 

See      tit.      Instructions      to 
Jury. 
as  to,  generally.  9  2061. 
may    be    taken    down    In    shorthand, 
9  274a. 
Irregularities  In  proceeding  of,  new  trial 

for,   9  651. 
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JURY — (Continued), 
issues  to  be  tried  by,  I  592. 
Judges  of  effect  of  evidence,  |  2061. 
justices'   courts,  in,   §  230. 
keeping   together,   |  61S. 
kinds  of,   §  191. 
mandamus,  in,  {  1090. 

may  come  Into  court  for  further  Instruc- 
tions,  9  614. 
proceedings   In  case  a  juror  becomes 
sick,   9  615. 
may  take  with  them  certain  papers,  9  612. 

misconduct  of 

affidavit  of  juror  as  to,  9  657. 
new  trial  for,  9  667. 

must  And  amount  of  recovery 

where  action  for  recovery  of  money 
or  on  a  counter-claim, 
9  626. 

where  action  Is  for  recovery  of  spe- 
cific personal  property, 
9<27. 

number  e>f 

grand  jury,  9  192. 
trial  jury,  9  194. 
oath,  S  604. 

of    inquest.     See   "inquest   oft"  this   title, 
ordinance,   action    for    violation    of,    trial 

by  jury,   91744. 
panel,    summoning    jurors    to    complete, 

9  227. 
papers,    what    may    take    when    retiring, 

9  612. 
police  court,  when  defendant  entitled  to, 

in,  9  9S2. 
polling  the,  9  618. 
postponement   of   trial   In   justices'   court 

when  jury  demanded,  9  874. 
presumption    that   all    matters   within   is-% 

sues  were  passed  upon  by, 

9  1968. 
probate  contest,  in,  9  1314. 
proceedings  in  case  a  juror  becomes  sick, 

9  615. 
question  of  fact,  when  to  be  decided  by, 

9  2101. 
quieting    title,    Jury    trial    in    action    for, 

9  738. 
recovery,    must    find    amount    of,    when, 

99  626,   627. 
separation   of   jurors,    9  611. 
sick   Juror,   proceedings  In  case   of,   9  615. 
to   be   instructed  as   to  certain   points   of 

evidence.       See     tits.     Evi- 
dence)  Instruction. 

trial 

box,   9  209. 

by 

of  issues  in  probate  court,  9  1717. 

of    special    issues    not    made    by 
pleadings,   9  809. 

on  petition  for  revocation  of  pro- 
bate, 9  1330. 

when  and  how  waived,   9  631. 
court  not  of  record,  calling  in,  9  250. 

court  of  record 

calling,    9  246. 

impaneling,  9  600. 
definition   of.   9  193. 
number,  twelve,   9  194. 


JURY — (Continued). 

verdict.     See  tit.  Verdict  of  Jury. 

as   to,   generally,   99  624-682. 

how  declared,  9  618. 

informal,  proceedings  on,  9  619. 

prevented,  retrial  of  cause,  9  616. 

sealed,  rendered  during  adjournment 

9  617. 
three-fourths  can  find,  91  613,  618. 
view   of  premises   by,   9  610. 

waiver  of 

as  to,  generally,  9  592. 
how  made,  9  631. 
in  justices'  court,  9  883. 
will  contest,  jury  trial  in,  9  1312. 

JURY-BOXES 

duty  of  clerk  to  keep,  9  209. 

JURY  COMMISSIONER 

appointment  of,  9  204a. 

duties  of.  9  204c. 

execution  of  superior  Judges  as,  9  204c. 

salary  of,  9  204a. 

to    furnish    list    of    persons    qualified  for 

Jurors,   9  204b. 
jury-lists   applied   by   Jury    commissioner. 

majority  of  Judges  to  select 

jurors,    9  2©4d. 

JURY  FEES.     See  tit.  Jury. 
JURY-TRIAL.     See     tits.     Jury;     Trial    bj 


challenge  to  jury.     See  tit.  Challenges  t* 


grounds  of,   9  602. 
how  tried,   9  607. 
jury  to  be  sworn,  9  604. 
in  actions  concerning  water-rights,  1 534- 

JURIES  IN  COURTS  NOT  OP  RECORD.  See 
tit.  Jury. 
manner   of   impaneling,    9  251. 
proceedings  in  forming,  9  250. 

JURIES    OP  INQUEST 

definition  of,   9  195. 
how    summoned,    9  286. 
manner  of  impaneling,  9  254. 

JUSTICE    OP    THE    PEACE.      See    tit  J«" 
titles'  Court*. 

absence    of,   procedure    on,    §  922. 
acknowledgment,    affidavit,    or    deposition 

may  be  taken  by,  9  179. 
affidavit,  may  be  taken  by,  §9  179.  2011 
attachment,  may  issue.     See  tit.  Justieei" 

Courts. 
attorney,  must  be  when,   9  103. 
bias,    etc.,    of,    change    for,   procedure  on. 

9  170. 
blanks   to   be   filled   in  all   papers  issued 

by,  except  subpoenas,  8^- 
can    not   practice   as   an   attorney  before 

another  justice.  9  163. 
change    of    for    bias,    etc,    procedure  on. 

9170. 
citizen,    must   be,   9 159. 
clerk  of.     See  tit.  Justices'  Clerk. 

as  to,   9  86. 
constable    of,    may   not    act   as   attorney, 

9  842. 

depositions 

may    take,    9 179. 
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JUSTICE  OF  THE  PEACE 
depositions—  {Continued ). 

on  order  Issuing:  from  court  of,  how 
taken,    I  2024. 

disability  or   absence   of 

attendance   by   another  justice,   I  922. 
adjournment   by,    |  922. 
entry   of  proceedings,   §  922. 
powers  of,  |  922. 

disqualification  of 

to  practice  law,  (9  93,  103,  171. 
waiver   of   what  matters  amount 

1 170. 
disqualified,     transfer    of    cause    to 

other,   |  398. 
docket    of.      See    tit.    Docket   of  Justices' 

Court. 
election   of,   Si  107,   111. 
eligibility,    |  103. 
expiration   of   office,    papers  and   dockets 

must   be   delivered   to   suc- 
cessor,   9 1914. 
fees,  collection  by,  reporting;  and  turning 

into  treasury,   9  103. 
holding:  court  for  another  Justice,  99  108, 

112,    922. 
powers  of,   9  922. 


to, 


an- 


ln  cities  and  coonties 

absence    or    disability,    reassignment 

and  transfer  of  action,  9  90. 

♦clerk  of,  not  to  act  as  attorney,  9  96. 

disqualification    to    act    as    attorney, 

9  96. 
election   of,   9  85. 
fees,  payment  of  Into  treasury,  9  91. 

mtnntes 

of  proceedings  to  be  kept,  9  93. 
to  be  certified,  returned  and  filed, 
9  98. 

number  of 

as  to,  9  85. 
sessions  of,  9  85. 
office  rooms,  how  provided,   9  28. 


and  office  hours,  9  88. 
expenses   of,   how  met,    9  88. 
pleadings  and  papers  to  be  certified, 
returned    and    filed,    9  93. 

presiding 

appointment      and      removal      of, 

9  85. 
assignment   of   cases   by,   9  90. 
disability    or   absence   of,   substi- 
tute,  9  86. 
justice  of,  salary,  9  97. 
rooms,    attendants,    and    supplies    to 

be   furnished,    9  88. 
salary    of,    9  97. 

Sheriff 

and  deputies,  ex  officio  officers  of, 

9  87. 
may      be      directed      to      furnish 

rooms,   etc.,   9  88. 


of  others,  what  justices  are,   9  98. 
powers   and   Jurisdiction   of,    9  98. 
supervisors       to       furnish       suitable 
rooms,  9  88. 


JUSTICE  OP  THE  PEACE— (Continued). 

la  townships 

at  least  one  for  each  township,  9  103. 

change  In  boundaries  of  township  or 
county,  succession  of  jus- 
tices,  9  105. 

disqualification  to  practice  law,  9  103 

election  of,  9  103. 

eligibility,   9  103. 

fees,  collection,  report,  and  payment 
into    treasury,    9 103. 

holding  coart  for  another 

as  to,  99  105,  922. 

effect  of  proceedings,  9  105. 

entries  in  docket,  9  105. 

powers  of,  9  104. 

what  Justice  may,  9  105. 

salary  of 

as  to,  9  97. 
how  paid,  9  97. 

to  be  sole  compensation,  9  97. 
successor,  on  change  of  boundaries  of, 

township  or  county,  9  107. 
successor  oT  others,  what  justices  are, 

9  107. 
what  justice  may  hold  court  for  an- 
other, 9  105. 
where  held,   9  104. 
ineligible    to    other    than    Judicial    office, 

9161. 
judge    to    designate    successor    of,    when, 

9  918. 
jurisdiction  of,  9  108. 
moneys   collected,   must   receive   and   pay 

same  to  parties,  9  921. 
nonresident,  jurisdiction  over,  9  882. 
not  to  have  law  partner,  99  103,  172. 
not  to  practice  before  justices'  court,  9  171. 
number  of,  99  85,  103. 
office,  to  be  provided  with  a,  9  103. 
proceedings  where   office  of  becomes  va- 
cant before  successor  is  ap- 
pointed, 9  915. 
powers  and  duties,  generally,  9  103. 
qualifications  of,  9  159. 
residence  of,  9  159. 
salary  of,  how  paid,  99  97,  103. 
sole   compensation   of,   9  103. 
sickness  of,  proceedings  on,  9  929. 

succession  of  Justices 

on  change  of  boundaries  of  township 

or   county,    9  107. 
transfer  of  records,  etc..  9  98. 


has  authority  of  predecessor,   9  916. 
of    others,    what    justices    are,    99  98, 

107,  917. 
when   superior  court  shall   designate, 

9  918. 
who  shall  be  deemed,  9  917. 
term  of  office  of,  9  110. 

transfer  of 

action   to   another   court,   manner   of, 

99  398,   899. 
books,  papers,  etc.,  to,  99  55,  79. 

vacancy 

how  filled,    9  HI. 

papers   and    dockets   to    be   deposited 
where,  9  914. 
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vacaacy — (Continued). 

proceedings   before   successor  ap- 
pointed, 9  916. 

JUSTICES*  CLERKS 

annual  salary  of,  in  towns  of  third  class, 

S  103ft. 
appointment,  §  86. 

in  towns  of  third  class,  §  103  ft. 
attorney  disqualified  to  act  as,  |  96. 

boad  of 

additional,  9  86. 
and  oath  of,  9  86. 
in  towns  of  third  class,  1 103ft. 
city  Justices'  courta. 
clerks   for 

duties  of,   |  103  ft. 
salary  of,  I  101ft. 

deputies 

appointment  of,  §  87. 

authority  of,  §  87. 

liability  of,    9  87. 
disqualification 

of  attorney  to  act  as,  9  96. 

to  act  as  attorney,  9  96. 
docket,  duty  of  to  keep,  9  93. 
duties  of,  in  towns  of  third  class,  1 103ft. 
duty  to  keep 

docket,  9  98. 

record  of  proceedings  of  court,  I  89. 
fees  paid  in  actions,  duties  as  to,  9  91. 
in  counties  of  the  first  class,  9  103d. 
in  counties  of  the  second  class,  9  103e. 
minutes  of  proceedings,  filing;,  9  93. 
oath  and  bond  of,  9  86. 
office  hours  of,  9  68. 
powers  of,  9  103a. 
record    of    proceedings     of    court,    shall 

keep,   9  89. 
•alary 

as  to,  9  97. 

of  deputy,  9  97. 
subpoenas  issued  by,  9  86. 
term  of  office,  9  66. 

JUSTICES'  COURT.    See  tit.  Justices  of  the 
Peace. 

aetloa  la 

how  commenced 

assignment  of  cause  by  presiding 
Justice,  9  69. 

by  filing  complaint,  9  887. 

docketing,  99  898,  899. 

entry  of,  9  891. 

form  of,  9  893. 

lien,  9  900. 

nonsuit  of,  9  890. 

reassignment  and  transfer  of  ac- 
tions, 9  90. 

recording,  99  897-900. 

remitting  excess,  9  894. 

trial  after,   9  892. 

to  be  coalmen  ced  la  'what  township 

for  the  recovery  of  personal  prop- 
erty, or  the  value  thereof, 
9  832. 

if  there  be  no  justices'  court  for 
the  township  or  city,  9  832. 

in  cases  of  injury  to  the  person 
or  property,  9  832. 


JUSTICES'  COURT 

aetloa  In,  to  be  coauacaced  la 
•hip — (Continued ) . 

when    a    person    who    has    con- 
tracted to  perform  an  obli- 
gation at  a  particular  place 
is  residing  elsewhere,  9  832. 
whea  defeadaat  la  aon-resldent  of 
county,  9  632. 
state,  9  632. 
when   the  parties  voluntarily  appear 
and     plead     without     sum- 
mons, 9  832. 
where  two  or  more  persons  are  jointly 
and  severally  bound.  |  832. 
adjournment 

amendment  for,  9  674. 
consent  by,  9  876. 
Jury  for,  9  876. 
testimony  for,   9  676. 
trial  of,  9  876. 
undertaking  on,  9  876. 
affirmative    judgment    for    defendant    in, 

may     be     rendered,     when. 
9  867a. 
allegations 

amending,   9  869. 
answer,  9  866. 
counter-claim,  9  866. 
form  of,   9  861. 
always   open,    99 103.   104. 
amendments  J 

adjournment  for,  9  874. 
•  costs  on,  9  869. 
generally,    9  869. 


amended  pleading,  to,  9  860. 
demurrer  to,  9  867. 
form  of.  99  861,  862. 
oral,  may  be,  9  851. 
waiver  of  summons,  9  841. 
appeal 

certificate,  transcripts  and   other  pa- 
pers, 9  92. 
dismissal  of,  by  superior  court,  return 

of  papers,  9  982.  i 

docket  to  contain  what,  9  911. 
facts,    on,    no    statement    necessary, 

9  976. 
how  taken,  9  92. 

in   superior  court,   execution,    §  899. 
judgment,  from,  9  974. 
notice,  filing  of,  9  92. 
papers  to  be  filed,  9  92. 
statement 

on  question  of  law  alone,  6  675. 

settlement  of,  9  975. 

who  to  settle,  9  92. 
stay  of  proceedings,  9  979. 

superior  court 

from  matter  taken   to,   time  for, 

9  939. 
proceedings  brought  Into,  appeal 
from,  9  968. 

sureties  on,  justification  of,  9  92. 

to  supreme  court,  9  964. 

transcript  in  cases  certified  to  supe- 
rior court,  19  92.  838. 

trial  in  superior  court,  9  980. 

undertaking   on,    9  978. 
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JUSTICES'  COURT— (Continued). 

appearance 

as  to,  generally,  9  100. 
attorney,  by,  §  842. 
default  of,  89  871,  884. 

trial  may  proceed  on,  9  884. 
fixing  time  for  trial,  9  850. 


ad  litem,  appointment  of.    See  tit. 
Gaardian  ad  Litem. 
for  defendant,   9  843. 
for  plaintiff,  ft  84S. 
may  appear  for  infant  or  lunatic, 
*  9  848. 

hour  for,  9  860. 

infant  may  appear  by  guardian,  9  843. 
insane  person  may  appear  by  guard- 
ian,   9  843. 
of  defendant,  time  for,  9  845. 
parties  entitled  to  one  hour  for,  9  850. 
may    be    in    person    or    by    attorney, 

9  842. 
person,  in,  9  842. 
voluntary,  place  of  trial,  9  832. 
waives 

objection  to  jurisdiction,  9  832. 
summons,  9  841. 
appointment   of   justices'   clerk.     See   tit. 

Justice*'  Clerk. 
as  to,  generally,  9  101. 
duties  of,  9  102. 
salary   of,    ft  102. 


entry   of  judgment   where   defendant 

subject  to,  9  893. 
of  defendant 

affidavit  for,   9  862. 

bail,  how  given,  9  876. 

for  embeulement,  9  861. 

for  fraud,  ft  861. 

generally,  99  861,  862. 

grounds  for,  9  861. 

in  action  for  fine  or  penalty,  9  861. 

notice  to  plaintiff  of  arrest,  9  864. 

officer  must  notify  plaintiff,  9  864. 

order  for,  9  861. 

undertaking  to  procure,  9  862. 

when  may  be  ordered,  9  861. 

where  about  to  depart  from  state, 
9  861. 

arrested  defendant 

custody  of,  9  862. 

must  be  taken  before  justice  at  once, 
9  863. 
as  to,  generally,   59  85-119,  832-926. 
attachment 

affidavit  • 

for,  9  538. 

what  to  contain,  9  867. 
direction  of  writ  to  sheriff,  9  868. 
form  of,  9  868. 
generally,    99  866-869. 
issuance  of,  9  866. 
order  for,   9  866. 
substance  of  writ  of,  9  868. 
to  be  issued  on  affidavit,  9  866. 

undertaking 

on,   9  867. 

to  release  or  prevent,  9  868. 


JUSTICES'  COURT— (Continued). 
attorney 

appearance  by,   9  842. 
in,  who  may  act  as 

letter  of  attorney  to  act  as  coun- 
sel in  justices'  court,  9  96. 
license   not  necessary   to  practice 

as,  9  281. 
who  may  act  as,   9  842. 
who  may  not  act  as,  9  96. 
bill  of  particulars,   9  454. 
blank,  must  not  be  left  in  process,  except 

subpoenas,  9  920. 
challenges.     See  tit.  Challenges  to  Jurors. 

as   to,   9  885. 
cities   and   counties,   in,   9  86. 
eity  Jaatieea'  court 
elerk  for 

duties   of,   9  103%. 
salary  of,  9  103%. 
claim   and  delivery,   in,   9  870. 
clerk  of.     See  tit.  Jaatieea'  Cleric 
Code  of  Civil  Procedure,  provisions  of  ap- 
plicable to,  9  925. 
commencement   of   action   by   filing  com- 
plaint, f  839. 
complaint   in 

action  commenced  by  filing,  |  839. 

demurrer  to,  9  854. 

form  of,  99  851,  852. 

Indorsement   by    court    of    date,    etc., 

9  840. 
where  to  be  filed,  9  882. 
writing 

annexing  copy  of.  9  887. 
to  be  in,  I  853. 


effect  of 

accepting  offer  of,  f  895. 
refusing  offer  of,  9  895. 
offer  of,  effect,  |  895. 
confession  of  judgment,  entry  of,   99  889. 

1135. 
constable 

attorney  not  to  act  as,  9  842. 
serving  summons,  9  848. 
contempt.    See  tit  Contempt  of  Cenrt. 
conviction  must  be  entered  on  docket, 

9  910. 
definition  of,  9  906. 
disorderly  conduct,   9  906. 
docketing,  conviction   of,   9  910. 
fine  or  imprisonment  for,  9  909. 
generally,   99  906-910,  1209-1222. 
In  presence  of  justice 

proceedings  for,  9  907. 
punished  summarily,  9  907. 
in  what  cases  justice  may  punish  for 

9  907. 
not    in   presence   of   justice,   proceed- 
ings for,  9  908. 
punishment   for,    9  909. 
rescuing  person  or  property,  9  906. 
what  acts  are,  9  906. 
witness,  disobedience  by,  9  906. 
conttn  nance 

admission  of  evidence,  effect  of,  9  876. 
affidavit   and   showing   necessary   for 
9  876. 
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JUSTICES'  COURT 

eontlnunnce — (Continued). 

deposition  of  witness  present,  |  876. 

for  more  than  ten  days,  not  granted 
except  upon  undertaking:, 
8  877. 

grounds  for,  |  876. 

length  of  where  granted  on  court's 
own  motion,  8  876. 

motion  for,  |  876. 

showing:  and  affidavit  necessary  to  se- 
cure, 8  876. 

where  defendant  under  arrest,  8  876. 

•oats 

deposit    for,   instead   of   undertaking, 

8  926. 
in  case  of  compromise  offered  before 

trial,   8  895. 
included  in  judgment,  when,  8  896. 
prevailing;  party  entitled  to,  8  924. 
security  for  may  be  required,  8  928. 
taxation  of,  8  896. 

counter-claim 

answer  may  contain,  8  856. 

as  to,  generally,  8  855. 

omission  to  set  up  waives  right  to, 
8  866. 

pleading  written  instrument,  8  886. 
default,  judgment  by,  8  872. 

demurrer 

answer  to,  8  857. 
complaint  to,  8  854. 
proceedings  on,  8  858. 
deposit  of  money  in  lieu  of  undertaking, 

8  926. 
deposition  of  witness,  on  postponement  of 

trial,  8  876. 
dismissal  of  actio* 

as  to,  generally,  8  890. 
judgment    of    to    be     issued,     when, 
8  890a. 
dismissal    of    appeal    from,    by    superior 

court,     return     of     papers, 
8  982. 
docket    of.      See    tit.    Docket   of  Justice*' 

Court. 
a   public   record,    88  98,    914. 
as  to,   86  911-918. 
clerk   to   keep   and   what   to   contain, 

8  98. 
contents,  8  911. 

deposited  where,  on  vacancy  and  be- 
fore    successor     appointed, 
8  915. 
eatrles 

in,    force  and   effect   of,    8  193. 
prima  facte  evidence,   8  912. 
time  of  making,  8  912. 

docket 

execution  may  be  issued  on  of  prede- 
cessor,   8  916. 

how  kept,  8  93. 

index  to,  8  913. 

must  be  kept,  8  913. 
how  kept,    8  913. 

must  be  delivered  to  successor  or 
county  clerk,  8  914. 

of  justice.  See  tits.  Docket*  Docket 
of    Justices'    Court. 

of  predecessor,  execution  on,  8  916. 


JUSTICES'  COURT 

docket — (Continued). 

to  contain  what,  88  911-913. 
vacancy    in    office,    how    disposed   of, 
88  916,  917. 
either  party  failing  to  appear,  trial  may 

proceed,  8  884. 
challenge  to  jurors,  8  886. 
if  copy  of  Instrument  be  filed  signa- 
tures will  be  deemed  admit- 
ted,   when,    6  887. 
manner   of   pleading   written    Instru- 
ment.  8  886. 
execution.    See  tit.  Execution  off  J^darmest 

la  Civil  Actio*. 
alias,  8  904. 

blanks  in,  render  void,  8  920. 
contents  of,  8  902. 

docket   must   contain   statements  re- 
lating to,   8  911. 
docketing  judgment  in  superior  court, 

execution,    8  899. 
duty,  of  officer  receiving,   6  904. 
entered  at  once,  upon  verdict,  8  891. 
form  of,  8  902. 
in  another  county,   8  904. 
may  issue  within  five  years,  6  901. 
new     county,     successor     may     issue, 

8  916. 
on    judgment    docketed    in     superior 

court,    8  899. 
predecessor,  justice  may  issue  on  doc- 
ket of,   8  916. 
.    proceedings   supplementary.      See  tit. 
Supplementary  Proceeding*. 
as  to,  88  714-721,  905. 
renewal  of,  8  903. 

supplementary   proceedings.      See  tit. 
Supplementary  Proceeding*. 
as  to,  88  714-721,  905. 
time  to  issue,  8  901. 
to   be    issued    with   all    blanks    filled. 

8  920. 
to  contain  statement  of  what,  8  902. 
to  whom  directed,  8  902. 
fees 

collection  and  report  of,  8  10S. 

for   issuance   and  service   of    process, 

8  91. 
for  issuance  of  process  and  other  fees, 

8  102a. 
inability  to  pay,  proceeding   on,  8  91. 
security  for,  8  922. 
garnishment,  8  869. 

general  provision  relating  to,  88  919-926. 
generally,  88  832-926. 

genuineness    of   instrument   sued    on,   ad- 
mitted, when,  8  887. 
guardian,  8  843. 

held  in  town  where  elected,  88  103-109. 
how  judgment   confessed   in   without  ac- 
tion, 8  1136. 
in   case   of   disability   of  justice,   another 

justice    may    attend    in   his 
behalf,    8  922. 
in  cities  and  counties,  8  85. 
in  metropolitan  townships 
as  to,  generally,  8  99. 
any   of  the  justices  may  hold  court, 

8  99. 
hours  of  duty,  8  99. 


INDEX. 


4019 


JUSTICES'   COURT 

la  saetropolopolltan  to wuhl|»- (Cont'd), 
tenure  of  what  justices  not  affected, 
8  99. 

in   towns   of  third  class,   9  108%. 
inspection,  order  for,  |  886. 
Issues  of  law  and  fact,  I  878. 
joint   obligation,   action   on,   service  out- 
side of  county,  §  848. 
'  Jndsjnient 

abstract  of 

as  to,  |  897. 

filing;   and   docketing   in   superior 

court,  9  898. 
form  of,  §  897. 
must  be   recorded  to  create  lien 

on  lands,  |  900. 
by  defaalt 

amount  of,  |  871. 
proceedings  on,  |  871. 

relief  f  roat 

affidavit  for,  f  859. 

for  mistake,  surprise,  neglect, 

etc.,  9  859. 
time  to  apply  for,  6  859. 
when   defendant   fails   to   answer 
amended  complaint,  I  872. 

when  demnrrer 

to  answer  is  sustained,  |  872. 
to  complaint  overruled,  |  872. 
when  rendered,  |  872. 


confession  of 

as  to,   19  889,  1125. 

costs  on,  9  1125. 

may  be  entered  in  any  court,  9  889. 

statement     of     defendant     filing, 
9  1135. 
costs,  to  include,  9  896. 
default,  by,  9  871. 
dismissal  of,  9  990. 
docket  must  contain,  9  911. 
docketing  in  superior  court,  effect  of, 

9  899. 
entry  of,  where  defendant  subject  to 

arrest,  5  893. 
how  proved  in  another  state,  9  1921. 

lien  of 

lasts  how  long,  9  900. 

on    land,    none    unless    abstract 

recorded,  when,   9  900. 
must    be    entered    at    close    of    trial, 

9  892. 

of  dUmlasal 

to  be  entered,  when,   9  890a. 
when  action  commenced  in  wrong 

jurisdiction,   9  890. 
without  prejudice,  entered  in  what 

cases,   9  890. 

other  than  by  default 

after  trial  by  court,  9  892. 

by   confession,   9  889. 

costs  must  be  included  in  judg- 
ment, 9  896. 

excess  of  judgment  over  juris- 
diction may  be  remitted, 
9  894. 

if  the  sum  found  due  exceeds  ju- 
risdiction, excess  may  be 
remitted.   9  894. 


JUSTICES'  COURT 
Judgment,  other  than  by  default — (Cont'd). 

judgment 

abstract    of,    9  897. 

may  be  filed  and  docketed 
in  county  clerk's  office, 
9  898. 
costs    must    be    included    in, 

9  896. 
effect  of  docketing,  9  899. 
not  a  lien  unless  abstract  is 
recorded    in    recorder's    of- 
fice, 9  898. 
when     defendant     is     subject 
to  arrest,  9  892. 
of  dismissal  entered  without  prej- 
udice, when,  9  890. 
offer  of  compromise  before  trial, 

effect  of,  9  895. 
upon  verdict,  9  891. 
remitting    amount    In    excess    of    ju- 
risdiction, 9  894. 
upon   verdict,   to   be   entered   at   once 

9  891. 
verdict  upon,  entered  at  once,  9  891. 

Jurisdiction 

as  to,  99  94,  103,  106,  112-115. 

action 

for  collection  of  license,  9  102. 

In    wren*    Jurisdiction,    objection    t» 

appeal,  9  890. 
waiver,  9  890. 
certifying     case     to     superior     court, 

8  93. 
civil 

as  to.  99  112-115. 
includes  what  cases,  J  112. 
concurrent     with     that     of     superior 
court,  when,  9  118. 
in  cases  of  forcible  entry,  9  1163. 
criminal,  9  116.  . 
does    not   extend    to    ships,    seamen's 

wages,  etc.,  9  115. 
forcible  entry  and  detainer,  in,  99  838, 

1163. 
has   over   what  offenses,    9  115. 
in  cities,  9  108. 
mandamus,    can    not    issue    writ    of, 

'9  1085. 
misdemeanors,  over,  9  116* 
not  to  trench  upon  the  jurisdiction  of 

the  courts  of  record,  9  114. 
offenses,  has  over,  when,  9  115. 
ordinances,    of    violations    of,    when, 

9  103. 

remitting  excess  gives,  9  894. 

restricted,  9  114. 

territorial  extent  of.  99  94,  106. 

transfer    of   cause    to   superior   court, 
jurisdiction  of  latter,  9  838. 

violation  of  ordinance,  over,  9  103. 

want   of,   transfer   to   superior   court, 
when,  9  838. 

when  amount  found  due  exceeds,  re- 
mitting excess,   9  894. 

wrong,  objection  to  action  commenced 
In,   9  890. 
Jury 

as  to,  generally,  in.  99  230.  250. 

adjournment  on  demand  for,  9-876. 
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Jury — (Continued). 

challenges  to.     See  tit.  Challenges  to 


as  to,  S  886. 

docket  must  contain  names  of  and 
demand  for,  §  911. 

fact,  issue  of,  tried  by,  S  882. 

Impaneling,  manner  of,  §  251. 

jurors,  challenge  to.  See  tit.  Chal- 
lenge* to  Jurors. 

list  of  jurors  summoned  to  be  called, 
9  250. 

manner  of  impaneling,   |  261. 


■es  to  be 

drawn  from  box,  S  250. 

written  on  slips,  folded  and  placed 
in  box,  §  250. 
proceeding's  in  forming,   5  250. 
summoning*  of,  return  of  officer,  §  281. 

waived 

by  consent,  9  888. 

by   failure 

to  appear,  9  888. 
demand,    9  883. 
how,   9  883. 

Justice 

may  issue  subpoenas  and  final  process 
to  any  part  of  the  county, 
9  919. 
may  require  security  for  costs,  9  923. 
to   receive   all   moneys   collected   and 
pay  same  to  parties,  9  1469. 
lien  judgment,   9  900. 
mandamus,  can  not  issue,   9  1086. 

■manner  of  cosmeieisf  actions  In 
alias  summons,  9  846. 
within  a  year,  9  847. 

appearance  of  defendant 

time  for,  9  845. 
defendant  may  waive  summons,  9  841. 
how  commenced,   9  889. 
parties  may  appear  either  by  person 

or  attorney,  9  842. 
service  of  summons  outside  of  county, 

9  848. 

summon* 

alias,    9  846. 

by    whom    served    and    returned. 

9  849. 
defendant  may  waive,  9  841. 
how  directed,  9  844. 
how   issued,    9  844. 
may  issue  within  a  year,  9  840. 

service 

by  publication,  9  849. 
outside  of  county,  9  848. 
time  for  apearance  of  defendant, 

9  845. 
what  to  contain,  9  844. 
when    guardian    necessary,    and    how 
appointed,    }  843. 

manner   of   pleading    written    instrument, 

9  886. 
minutes  of  proceedings,  justice  shall  take 

and  certify  to  clerk,  9  92. 
money  collected,  justice  to  receive,  9  921. 
nonsuit,    9  890. 


JUSTICES'  COURT— (Continued). 

notice  of  hearing; 

form  of  notice,  9  860. 

necessity  for  notice,  9  850. 
offer   to  compromise,   9  895. 
open   always,   9  104. 


return  of,  on  dismissal  of  appeal  from, 

by  superior  court,  9  982. 
to  be  kept  as  public  records,  9  913. 
place  of  holding,  9  104. 

place  of  trial 

as  to,  generally,  99  832-888. 

changing 

affidavit  for,  9  838. 
because  of  interest  of  justice,  9  90. 
but  once,  can  be,  9  834. 
disqualification     of    justice,     for. 

9  833. 
grounds  for,  9  833. 
notice  of  trial  on,  9  834. 
proceedings  after,  9  836. 
to  what  court  may  be  made,  9  835. 
transmitting  papers,  on,    9  836. 
claim   and   delivery   of,   where   to    bo 

brought,  9  832. 
generally,  9  832. 

in  what  city  or  township,  9  832. 
may  be  changed  in  what  cases,  §  833. 
effect  of  an  order  of,  9  837. 
limitation    on    right    of    change. 

when,  9  834. 
proceedings   after,    9  836. 
to  what  court  transferred,  9  835. 
nonresident,  action  against,  where  to 

be  commenced,   9  832. 
replevin,  action  In,  where  to  be  com- 
menced, 9  832. 


Isnall     Claims 


return  of 

as  to,  generally,  9  100. 
appearance,    9  100. 
small     claims.       See     tit.     Si 

Conrts. 
township   or  city  in   which   action   to 

be  commenced,  9  832. 
transfer 

of  proceedings,  9  90. 

to  superior  court 

In  what  cases,  9  838. 
proceedings  on,  9  836. 
pleading   written    instrument    in,    manner 

of,  9  886. 
pleadings  In,  as  to  generally,  99  851-860. 
action 

how  entitled,  9  89. 
in,  form  of,  9  89. 


or 


of 

adjournment    on,    9  859. 
adverse     party     may     answer 

demur,   9  860. 
answer  to,  time  to  file,  9  860. 
as  to,  9  859. 
costs  on,  9  859. 
on   demurrer,    9  858. 

answer 

as   to,    9  855. 
contents  of,   9  855. 
demurrer    to    by    plaintiff,    when, 
9  857. 
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pleadlag 


In  general.     Bee  tit.  Answer. 
may  contain  what,  §  856. 
"or  demurrer  te  amended  pleading. 

§860. 
when  demurrer  overruled,  I  858. 
complaint  in.     See  tit.  Complaint. 

action  commenced  by  filing,  8  889. 

aa  to,  fi  862. 

date  of  filing,  to  be  indorsed  on, 

§840. 
definition  of,  §  853 
filing,     commencing     action     by, 

§839. 
may  be'  copy  of  instrument,  §  853. 
compromise,  costs  on,   §  895. 
counter-claim,  failure  of  defendant  to 
«et   up,    effect,    §  856. 


as  to,  §  854. 

amending  pleadings  after,   §  859. 
in   gene  rat     See  tit.   Demurrer. 
judgment  by  default  after,  §  872. 

te  answer 

as  to,   §  854. 
grounds  of,  §  858. 
proceedings  on,  §  858. 
time  for,   §  857. 
proceedings  on,  §  858. 


JUSTICES'  COURT— (Continued). 


to  complaint 

may  be  put  in,  when,  §  864. 

proceedings  on,  §  858. 

time  for,  §  854. 
entry   of   oral,   §  861. 
filing  of,  §§  39,  851. 
form   of,   §  851. 
in,  are  what,  §  862. 
in  general.     See  tit.  Pleading*. 
oral,  may  be,  except  complaint,  §  851. 
plaintiff  may  demur  to  answer,  when, 

§857. 
proceedings  on  demurrer,  §  858. 
verification,  §  851. 


written  Instrument 

genuineness       'admitted, 

§887. 
manner  of,   §  886. 


when, 


all    blanks   must   be    filed    In,    except 

subpoenas,  §  920. 
by  whom  Issued,  §  91. 
may    issue    to    any    part    of    county, 

§919. 
on  whose  order  to  issue,  §  91. 
over    what    territory    reaches,    §§  93, 

106. 
returnable  to  whom,   §  90. 
service    of.    by    sheriff    and    deputies, 

§87. 
property,  real,  no  Jurisdiction  as  to  title 

to,  §  838. 

provisional  remedies  In  Jostlees'  courts 

arrest  and  bail,  §§  861-863. 
attachment,  §§  867,  868. 
claim  and  delivery  of  personal  prop- 
erty,  I  870. 
publication,  service  by,  §§  412,  413. 


justices'  courts  are  not  courts  of,  §  34. 
of  proceedings  kept  in  clerk's  office, 
§89. 
replevin,  in,  §  869. 
return  of  papers,  on  dismissal  of  appeal 

by  superior  court,  §  982. 
return  of  summons,  §  845. 
seamen's    wages    not    recoverable,    when, 

§114. 

sessions 

number  of,  §  86. 

where  held,  §  104. 
sickness  of  justice,  proceedings  on,  §  §22. 
stay  of  proceedings  on  appeal,  §  979. 
subpoena,   §  919. 

and  process  to  any  part  of  the  county, 
§919. 

blank  may  issue,  §  920. 

clerk  may  issue,  §  86. 

issuance  and  service  of,  §  86. 

may  issue  to  any  part  of  county,  §  919. 
successor  of  justice,  §  918. 

snmmons 

alias 

as  to,  §  846. 
number  of,*§  846. 
when  may  issue,  §  846. 
blanks  must  all  be  filled  in,  §  920. 
by  whom  may  be  served,  §  849. 
can  not  be  served  out  of  county,  ex- 
ception, §  848. 
date  to  be  docketed,  §  911. 
directed  to  defendant,   §  844. 
form  of,   §  844. 
how   issued,   §  844. 
how  served,   §  848. 

outside  county,   §  848. 
indorsement    of   attorney's    name   on, 

§844. 
in  general.     See  tit.  Snmmons. 
issuing,  §  840. 
may  be  served  out  of  county  in  what 

cases,  §  848. 
may  be  waived,  how,  §  841. 
must  contain   what,   §  844. 
must  Issue  within  a  year,  §  840. 
parties,  must  contain   name  of,   §  844. 
return   of,   §§87,   849. 
service  of  by  publication,  §  849. 
territorial    limitation    on    service    of, 

§848. 
time    for    appearance,    must    specify, 

§845. 
to  be  Issued  without  blanks,  §  920. 
to  be  served  out  of  county,   to  have 
certificate  attached,  §  846. 
sureties 

arrest  and  bail,  §  862. 
attachment,   §  867. 
claim  and  delivery,  §  870. 
tender,  §  897. 

time   of  trial  of  cause  and  postponement 

continuance  for  more  than  ten  days 
not  to  be  granted  except  on 
filing  of  undertaking,  §  877. 

court  may,  of  defendant's  own  mo- 
tion, postpone  trial,  when, 
§876. 
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time  of  trial  of  cause  and  postponement 

court  may,  postpone  trial — (Cont'd), 
by  consent,  8  875. 

by  court  of  its  own  motion,  9  874. 

upon  application  of  a  party,  5  876. 

postponement    of    trial,    by    court,    of 

its   own   motion,   §  874. 
time  when  must  be  commenced,  §  873. 
title     to    real    property,    no    jurisdiction, 

8  838. 
transcript    of    entries    in    docket    prima 

facie  evidence,  8  812. 
transfer  of  cases  to  superior  court,  6  838. 
arrest,  in  case  of,  |  864. 
generally,   8  832. 

Justice  biased  or  a  witness,  8  832. 
of  cause,  8  398. 
superior  court,  to,  8  838. 

trial 

adjournment,  8  873. 

commence,  When  to,  8  873. 

court   may   postpone   of  own   motion, 

when,   8  874. 
different  kinds  of  issues,  8  878. 
failure  to  appear  at,  88  883,  884. 
fixing-,  8  850. 

Ime 

classified,  8  878. 
defined,  8  878. 

of  fact 

how  raised,  8  880. 
how  tried,  8  882. 

of  law 

how  raised,  8  879. 

how  tried,  8  881. 
jury,   how   waived,   8  883. 
may  proceed  where  party  fails  to  ap- 
pear,  8  884. 
must  commence  within  an  hour,  8  873. 

notice  of 

form   of,   8  850. 

return  and  entry  of,  6  850. 

service  of,   8  850. 

trial 

form  of,   8  850. 

when  change  of  venue,  8  837. 

postponement  of 

as  to,  88  874-876. 

by  consent,  8  875. 

by  court  of  own  motion,  grounds 

of,  8  876. 
deposition   of  witnesses,   8  876. 
for  amendment  of  pleadings,  8  874. 
for  want  of  testimony,  8  876. 
upon      application      of      arrested 

party    undertaking,    8  876. 

practice  and  rales 

as  to,  88  92,  95. 

limitation   on,   8  95. 
rules,  when   to  take  effect,   8  95. 
time  when  must  be  commenced,  8  873. 

undertaking 

adjournment  on,  §  877. 
appeal,    on,    §  978. 
arrest,  on,   §  862. 

release  from,  8  876. 
attachment,  on,  8  867. 

release  from,  8  868. 
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undertaking; — (Continued), 
claim  and  delivery,  8  870. 
deposit  instead  of,  8  926. 
venue,  8§  832-838. 

change  of,  88  833-838,  868.      ' 
verdict 

docket  must  contain,  8  911. 
judgment  on,  to  be  entered  at  once. 
8  891. 
wages  of  seamen,   when  not  recoverable. 

in,   8  114. 
what  provisions  of  code  applicable  to  jus- 
tices' courts,   8  925. 
who  entitled  to  costs,  8  924. 
writing,      genuineness     admitted,      when. 

8  887. 

written  Instrument,  nctlon  on 

exhibition   and  inspection.   8  886. 
furnishing  copy,  8  886. 
manner  of  pleading,  8  886. 

JUSTICE'S    DOCKET.      See    tit.    Docket    of 
Justices'  Court. 

as  to,  8  93. 

JUSTICES'  JUDGMENT 

certified    transcript    of,    contents,    8  1922. 
in  another  state,  how  proved,   8  1921. 

JUSTICES  OF  SUPREME  COURT.     See    tit. 
Supreme  Court  Justices. 

ineligibility  to  other  than  judicial  office. 

8161. 
power  at  chambers,  J  165. 
qualifications  of,   8  156. 

JUSTIFICATION.     See  tita.  Surer?!   Um 


approval  and  disapproval  of  bond,  6  678  fc. 
of  sureties,   8  679%. 

arrest  and  bail,  8  495. 

attachment,  8  555. 

claim   and  delivery,    8  613. 

corporate  surety,  by,  8  1057a. 

court  commissioners  may  take.  §  259. 

generally,  8  1057. 

mode  of,  8  495. 

on  undertaking  on  appeal,  8  948. 
undertaking  becomes  effective,  when.    See 

tit.  Undertaking. 
JUVENILE  OFFENDERS 
probation   officer 

appointment  of,  8  131. 

compensation  of,  none,  8  181. 

powers  of,   8  181. 

receives    no    compensation,    8  181. 
probationary  treatment  of,   8  181. 

KNOWLEDGE  OF  COURT.     See  tit.  Judicial 
Notice. 

LABORERS.      $ee    tits.     Liens;    Mecnanles' 
Liens, 

liens  of,  8  1183. 

LAKE 

boundary,  as  a,  8  2077. 

situated  In  two  counties,  offense  commit- 
ted on,  jurisdiction  of,  8  893. 
LAND 

adverse  claim  to.     See  tit.  Adverse  Claim 

to  Land. 

description    of.      See    tit.    Description    of 

Land. 
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LAND — (Continued). 

not  patented  at  time  of  taking  by  dece- 
dent, petition  to  establish 
liens.     See  tit.  Heir. 

LANDLORD  AND  TENANT 

adverse  possession  between,  |  SS6. 
assigning  or  subletting;  by  tenant,  effect 

of,   5  1161. 
breach  of  covenants  by  tenant,  other  in- 
terested   parties    may    per- 
form, S  1161. 
defendant,    landlord    may    be    joined    as, 

§S79. 
forcible    entry.      See    tit.    Forcible   Entry 

am*  Detainer. 
as  to,  9  1159. 
forfeiture  of  lease,  §  1161. 

proceedings  for  relief  against,  §  1179. 

who    may    apply    for    relief    against, 

81179. 

holding  over,  of  agricultural  lands,  §  1161. 

joinder   of   landlord   as   party   defendant, 

5  379. 
lease 

agreement  for  more  than  a  year,  to  be 

in   writing,   {  197S. 
not  exceeding  one  year,  need  not  bo 

in  writing,  §1971. 
of  estate  of  decedent,  §8  1577,  1679. 
notice 

of  proceedings  to  be  given  by  tenant 

to  landlord,  {  379. 
to  tenant 

of  breach  of  covenant,  and  service 

thereof,  |{  1161.  1162. 
that     rent     is     due     and     service 
thereof,    8S 1161,    1162. 
•resumption 

as  to  tenant's  possession,  8  326. 
receipt  for  payment  of  rent  as  evdience, 

8  1963. 
relation   of,*  as   affecting  adverse   posses- 
sion,   8  326. 
rents.     See  tit.  Rents. 
subletting  terminates  tenancy,  8  1161. 
subtenant    may    perform    covenants    and 

conditions,  8  1161. 
tenancy    at    will,    terminated    by    notice, 

8  1161. 
tenant 

can  not  deny  title  of  landlord,  8  1962. 
holding   over,   rights   of,    6  1161. 
unlawful  detainer.     See  tit.  Forcible  En- 
try and  Detainer. 
as  to,  8  H60. 
who  guilty  of,  8  1161. 
who  not  guilty  of,  8  1161. 

waste 

committing    terminates    lease,    8 1161. 
rights    of    parties    where    committed. 
8  1161. 
LANGUAGE 

foreign,  instrument  in,  expert  may  tes- 
tify.  8  1868. 

LARCENY,  PETTY 

Justice     of    the    peace    has    Jurisdiction, 

8  115. 

LAST  SICKNESS,  EXPENSES  OF.  See  tit. 
Fanernl  Ex  prime*  and  Expense*  of 
Last    Sicklies*. 


LAW.     See  tits.  Code}  Statntea. 

binding  on  all  tribunals,  I  2101. 

books  containing 

admissible  in  evidence,  8  1900. 
presumed  to  be  correct,  8  1900. 
conclusions   of.      See    tits.   Conclusions   of 

Law;  Findings. 
erroneous,  vacation  of  judgment  for, 
8  668. 
constitution  and  statutes,   8  1897. 

foreign 

evidence  of,  8  1901. 

how   proved,    8 1901. 

laws,    or    laws    of    sister   state,    how 
proved,    8  1902. 
how  authenticated,  8  1901. 
issues  of.    See  tit.  Issnes. 

as  to,  generally,   88  688-694. 

by  whom   tried,   6  692. 

to  be  first  disposed  of,  8  692. 
of  foreign  state.     See  tit.  Foreign  State. 
oral   evidence  of,   8  1902. 
organic,  definition   of,   8  1897! 
other  evidence  of,  of  another  state,  6  1902. 
public  and  private  statutes,  definition  of, 

8  1898. 

onestlons  of 

for  the  court,  8  2102. 

what  are,   6  2102. 
recitals    in    statute,    how    far    evidence, 

8  1903. 
sister  state,  of,  how  proved,  8  1902. 
statutes,  as  to  what  are,   8  1898. 
unwritten 

definition  of,  8  1899. 

of  another  state,  country,  how  proved, 
6  1902. 

written 

and  unwritten,  6  1896. 

defined,   8  1896. 

where  contained,  8  1897. 

LAW   BOOK 

presumed  correct,  6  1900. 

LEADING  QUESTION.  See  tits.  Cross-Ex. 
nmlnatlon;  Examlmatlon  of  Wit- 
ness |  "Witness. 

LEASE.  See  tits.  Landlord  and  Tenant; 
Rents. 

agreement  for  longer  than  a  year,  to  be 

In  writing,  8  1978. 

decedent's  estate,  of,  88  1677,  1579. 

for    longer    than    one    year,    must    be    in 

writing.   8  1978. 

of  real  estate  of  decedent.  See  tits.  Es- 
tates of  Decedents  |  Mort- 
gages and  Lease*  of  Resl 
Estate  of  Decedent. 

relief    against    forfeiture    of,    in    forcible 

entry  and  detainer,  8  1179. 

term   not  exceeding  a  year,   need  not  be 

in    writing.    6  1971. 

written.     See  tit.  Written  Lease. 

LEASEHOLD   INTEREST 

execution,  sale  on,  of  lease  of  less  than 

two    years,    absolute,    8  700. 

subject  to  redemption  after  sale  on  exe- 
cution,  when,   8  700. 
LEGACY.     See  tits.  Devise |  Will. 

contribution   among   legatees,   8  1564. 
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LEGACY— (Continued). 

liability  fe*  debts,  81563. 

need  not  be  paid  until  ordered  by  court, 

9  1646. 

notice  of  application  for,  1 1659. 

order    for   payment   of   and    extension    of 

time,  8  1651. 

payment  of  on  giving  bond,   8  1658. 

petition  for,   on   giving  bond,   {  1658. 

probate  of  will,  legatee  may  petition  for, 

9  1299. 

specific,  exempt  from   liability  for  debts, 

8  1653. 

to  religious  incorporation.  See  tit.  Reli- 
gions Incorporation. 

specific,   exempt   from   liability   for   debts 

to  what  extent,  9  1568. 

LEGAL  PRESUMPTIONS.    See  tit.  Presamp- 
tloi 


LEGATES.    See  tit.  Legacy. 
contribution  by,   9  1664. 
may  petition  for  probate  of  will,  9  1299. 

LEGISLATURE 

continuance  of  trial  because  party,  wit- 
ness, or  attorney  in  attend- 
ance  on,    9  595. 

extension   of   time  during  attendance   on. 

8  1054. 

impeachments  to  be  by.     See  tits.     Conrt 

of  Impeachment)  Impeach- 
ment. 

power  of.     See  tit.  Powers  and  Duties  of 

Legislature. 

proceedings  of,  how  proved,   6  1918. 

LEGITIMACY 

presumption    of,     88  1962,    1968. 

LETTER 

admitted  in  evidence,  answer  is  also  ad- 
missible,  8  1854. 

presumption  that  where  mailed  was  re- 
ceived, 8  1963. 

LETTER   OF    ATTORNEY.      See    tit.    Power 

of  Attorney. 

LETTERS  PATENT.     See  tit.  Patent. 

LETTERS  TESTAMENTARY  AND  OF  AD- 
MINISTRATION 

contesting:,    8  1374. 

discovery    of    property    after    settlement, 

issuance  of  letters,  8  1698. 

embezzlement   of  estate   before   granting, 

8  1458. 

entitled  to,  who;  if  others  fail  to  ap- 
pear,  9  1377. 

evidence  of,  entry  in  minutes  conclusive, 

8  1376. 

form  of  letters 

of  administration,   8  1362. 
testamentary,  8  1428. 
further,   after   final   discharge,   if  further 

property   discovered,   8  1698. 
hearing,   8  1875. 
incompetent,  who,   8  1369. 
joint  administrators,  8  1368. 
letters     with     will    annexed    to,     issued, 

when,    8  1360. 
married  women,   8  1370. 
minor     entitled,     who     to     be     appointed, 

8  1368. 


LETTERS   TESTAMENTARY  AND   OF 
MINISTRATION — (Continued). 

next  of  kin,   81365. 
nominee,  grant  to,  6  1379. 

nonresident 

entitled    to    letters,    identity    of,    bow 
established,    }  1379. 
notice   of   application,    6  1373. 

of  administration 

as  to,  generaly,  8  I860. 

appointment  of -administrator  in  dis- 
cretion of  court,  when. 
8  1367. 

examination  before  granting,  §1378. 

failure  to  apply  for,  grant  to  others. 
8  1377. 

form  of,  8  1362. 

incompetent  entitled,  who  appointed 
administrator,  8  1368. 

married  woman  may  be  administra- 
trix. 6 1370. 

minor  entitled,  who  appointed  admin- 
istrator, 9 1368. 

order  of  persons  entitled  to  admin- 
ister, 8  1365. 

partner  not  to  administer,  §  1365. 

petition  for 

contesting,   8  1374. 

entry  of  proof  and  notice  conclusive, 
8  1376. 

hearing,  8  1875. 

how  made,  8  1871. 

jurisdictional   averments,    91371. 

may  be  filed  with  objections  to  let- 
ters of  executor,  8  1351. 

notice  of 

evidence   of,   §  1376. 
posting,   8  1373. 
requisites  of,   8  1373. 
requisites  of,  6  1370. 
setting  hearing  of,   8  1373. 
what  to  state,  8  1371. 
preference  ■  of  person  equally  entitled   to, 

6  1366. 
time  for  granting,  8  1372. 
to    whom    and    in    what    order    granted, 

88  1365-1370. 
what  proofs  to  be  made  before  grant- 
ing,  8  1378. 
when    executor     absent    from     state, 

8  1354. 
who   are   incompetent   to   act    as   ad- 
ministrator,  8  1369. 
order  of  persons  entitled  to.  8  1365. 
partner  not  entitled  to,  8  1365. 
petition    for.      See   tit.   Petition    and    Coo- 
test  for  Letters,  etc. 
as  to,   8  1371. 

executor   forfeits    right   to  letters   on 
failure  to,  8  1301. 
proof  required,   8  1376. 

revocation    of.      See    tit.    Revocation    of 

Letters      and      Proceeding* 


revoking 

citation.  8  1386. 

entitled,  other  person   better,    §8,  IS83 

1384. 
for  neglect  of  administrator,  8  1450. 
hearing,  8  1385. 
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LETTERS   TESTAMENTARY   AND  OF  AD- 
MINISTRATION— (Continued), 
seal  necessary,  f  ISO. 

settlement  of  estate,  discovery  of  prop- 
erty after,  Issuance  of  let- 
ters on,  1 1608. 


account  under,   1 1417. 

bond  under,  1 1414. 

duties  under,  0  1415. 

entitled  to,  who,   1 1418. 

oath,  11414. 

powers,   §8  1415,  1417. 

when  granted,  0  1411. 
special  notice  to  heirs 

how  given,  §  1180. 

request   for,   what  to  contain,   1 1380. 
subsequent    issue    of    letters    after    final 

discharge,    §  1697. 
testamentary,  form   of,  §  1860. 

transcript 

of  court  minutes  to  be  evidence  equiv- 
alent to  letters,   8  1420. 
of  minutes  equivalent  to,  8  1480. 
when  to  apply  for,  |  1372. 
where  granted,   §8  1294,   1205. 
who  may  object  to  granting.  8  1851. 
will   found   afterwards,    88  1423,   1424. 
with  will  annexed.     See  tit.  Letter*  Tes- 
tamentary and  of  Adminis- 
tration with  Will  Annexed. 
LETTERS  TESTAMENTARY  AND  OF  AD- 
MINISTRATION   WITH    WILL   AN- 
NEXED 
acts    of    a    portion    of    executors    valid, 

8  1855. 
authority  of  administrators  with  will  an- 
nexed, 8  1356. 
corporations  as  executors,  8  1848. 
extent  of  liability,   8  1248. 
qualification   by  corporation,   8  1848. 
executor  of  an  executor,  8  1853. 
form  of,  8  1360. 

how  and  to  whom  issued,  8  1848. 
how  issued,   8  1356. 
Interested     parties    may     file     objections, 

8  1851. 
letters   of  administration  durante  minore 

state,  8  1254. 
letters    testamentary   and   of   administra- 
tion,    with     will     annexed, 
how    and    to    whom    issued, 
88  1348-1350. 
married  woman  may  be  executrix,  8  1352. 
to   whom   letters  on  proof  of  will  to  is- 
sue,  8  1340. 
who  are  incompetent  as  executors  or  ad- 
ministrators,   8  1350. 
LETTERS    OF    GUARDIANSHIP.      See    tits. 
Guardian   of    Minors)    Guardians   of 
Insnne  and  Incompetent  Persons. 
to  issue,  when,  8  1539. 
LETTERS  PATENT.     See  tit.  Patent. 

LEVY.     See  tits.  Attachment;  Execution  of 
Judgment  In  Civil  Actions. 

LIBEL  AND  SLANDER.     See  tit.  9 Under. 
answer  in,  8  460. 
complaint  in,   8  460. 
how  stated   in  complaint,  8  460. 
limitation  of  action   for,  6  340. 


LIBEL  AND  SLANDER — (Continued), 
mitigation  of  damages,  evidence  for,  |  461. 
pleading  In  actions  for,  81  460,  461. 

LIBRARY 

exempt  from  execution,  8  900. 

LICENSE 

attorney,  of,  88  277-280. 

jurisdiction  of  justices'  court  of  suits  for 

collection  of,  8  103. 
LIEN.     See  tit.  Mechanics'  Lien. 
action    to    foreclose,     on     realty,     where 

brought,   8  302. 
animals,  upon.     See  "upon  animals,"  this 

title, 
appeal   lies  from  interlocutory  judgment 

In  action  to  redeem,  8  963. 
arising  from  acts  In  prevention  of  cruelty 

to     animals,      enforcement, 

8  1208. 
disposition  of  proceeds  of  sale,  8  1208. 
assignment  for  benefit  of  creditors,  wages, 

etc.,  a  prior,  8  1204. 
attachment,  ceases  when  judgment  stayed 

on  appeal,  8  671. 
costs,    when    claim    for    wages    disputed, 

88  1206,  1207. 
death,  judgment  after,  not  a,   8  *<*9. 
defendant,  of,  In  partition,  pleading,  8  758. 
defined,  8  1180. 
for  power  supplied  by  means  of  team  and 

wagon,   mechanics',   1 1183a. 
for  salaries  and  wages 
costs  on,  8  1207. 

dispute  of 

claim   for,    8 1207. 
portion  of,  8  1207. 
distribution    of    proceeds    where    en- 
tire claims  ean  not  be  paid, 
8  1208. 

for  salary  and  wages 

priority  In  ease  of 

attachment,  8  1205. 

action      to      be      commenced, 

when,  8  1206. 
officer  shall  retain  possession 
of    proceeds    of    sale    suffi- 
cient to  pay,  1 1206. 
officer  to  pay  claimant,  when, 

8  1206. 
when    claim    disputed,    action 
to     be     commenced,     when, 
8  1206. 
death  of  employer,  8  1205. 
statement  of,  8  1207. 

etc. 

to,   generally,   81 1204,   1206. 

attachment,  8  1206. 

dispute      of      claim,      procedure, 
8  1207. 

estates      of      deceased      persons, 
8  1206. 

execution,    8  1206. 

for  attachment  or  execution,  claim 
disputed,  8  1206. 

for,     dispute     of     claim,     costs, 
881206,   1207. 

for,   preferred  on  assignment  for 
benefit   of   creditors,    8  1204. 

for,  priority  against  estate  of  de- 
cedent, 8 1205. 
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LIEN 

for  salary  and  waves,  etc. — (Continued). 

notice  of  claim  for*  oa 
attachment,    0  1206. 
execution,   §  1206. 
foreclosure  of,  9  726. 

interlocutory  Judgment   in   action   to   re- 
deem from,  time  for,   §  939. 
judgment,   5  669. 

after  death,  not  a,  0  669. 

in    another    county,    when    transcript 

filed  there,  9  674. 
justice's,  a  lien  on  real  estate,  when, 

§900. 
when  begins  and  when  expires,  S  671. 
where   party   dies   after   verdict   and 
before     entry     of,     not     a, 
1669. 
Jnstlees*  eonrt 

action  to  enforce,  in,  S  118. 
Judgment    of   a    lien    on   real    estate, 
when,  §  900. 
mechanics'.     See  tit.  Mechanics'  Lien. 
to,  §|  1188-1203. 


of  attachment  on  real  property 

duration  of,  0  542a. 
renewed  liens,   0  542a. 
priority  of  that  of  mechanics,  0  1186. 
real  estate,  action  to  enforce  against,  to 

be  brought  in  county  where 
land  lies,  0  78. 

redemption  from 

note,  of  record,  to  be  produced,  0  705. 

procedure  on,  0  705. 
redemptioner  must  pay  what,   00  702,  703. 
sale     of     decedent's     encumbered     lands. 

00  1569,  1570. 
ships,  etc.,  on,  00  813-827. 


for   acts   done   in   preventing   cruelty 
to,  how  enforced,  0  1208. 
notice    of  sale   to    contain   what, 

0  1208. 
proceedings  of  sale,  how  disposed 

of,  0  1208. 
when  not  satisfied  resort  to  court, 
sale    on     published    notice, 
0  1208. 
upon  lot  for  connecting  house  with  sewer, 

when,  0  1191a. 
upon   undivided  interest  of  property  par- 
titioned,  a   charge   only   on 
share  assigned,   0  769. 
vessels,  etc.,  on,  00  813-827. 


as  to,  generally,  00  1204.  1206. 
attachment  and  execution,  claim  dis- 
puted. 0  1206. 
dispute    of    claim    for,    costs.    00  1206, 

1207. 
distribution  of  proceeds  whe)-e  claim 

can    not    be    paid    in    full. 

0  1208. 
notice    of    claim    for,    on    execution. 

0  1206. 
priority  of  claim  for,  against  estates 

of  decedents,   0  1206. 
LIENHOLDER 

must  be  made  party  in  partition,  0  761. 
must  be  notified  to  appear  before  referee. 

0  762. 


LIFE  ESTATE.     See  tit.  Estate  for  Life. 

action  to  terminate,  0  1723. 

disposition  of  on  owner's  death  in  certain 

cases,  0  1723. 
setting  off  in  partition,  0  770. 
waste,  tenant  liable  for,  0  732. 

LIMITATION  OF  ACTION.     See  tit.   Statvte 
of  Limitations. 

absence  from  state,  how  affects   running 

of  statute,  0  351. 
accounts,  mutual,  open,  current.  0  344. 
acknowledgment  in  writing,  0  360. 


already   commenced,   not   affected   by 
statute,  0  862. 


before  code  took  effect,  0  362. 

by  foreign  statute,  0  361. 

not  affected  by  statute,  0  362. 

can  be  commenced   only  within   time 

prescribed    by    codes.    0  312. 

commenced  before  codes   took   effect, 

0  362. 
other   than   for   the   recovery   of   real 
property,    limitations,    gen- 
erally, 0  335. 
"action" 

includes  special  proceeding,   0  363. 
meaning  of,   in  particular  portion  of 
code,  0  368. 
administration,    time   for,    fixed    by    will, 

continuation   of,   0  1670. 
administrators    or    executors,    actions   by 

and  against,  0  853. 
aliens,  concerning,  0  364. 
answer  of,  how  pleaded,   0  458. 

appeal 

reversal    on,   effect  on   statute,    0  354. 

time  for  taking,  0  939. 
assault,  of  action  for,   0  340. 


'lament 

action  to  recover  stock  sold  for,  0  341. 
for    local    Improvement,    contest    of, 
0  849. 
bail  bond,  on,  0  340. 


for  paying  forged,   etc.,  check.   0  340. 
to  recover  deposit,  0  348. 
battery,  for,  0  340. 

burden  of  proving  action  barred,  0  458. 
check,  forged  or  raised,  against  bank  for 

paying,   0  340. 
city,  action  against  for  damages  by  mob 

or  riot,  0  340, 
claim  and  delivery,  0  338. 
code 

actions     can     be      commenced      only 
within    time   prescribed   in, 
0  812. 
effect  of,  on  existing  statute,   0  9. 
commencement  of  action,  0  350. 
conflict   of  laws,   0  361. 
constable,   against,   00  339,  340. 
contest  of 

probate,    0  1883. 
will,  after  probate.   0  1827. 
continues     to     run     notwithstanding     the 

code,   0  9. 

contract 

executed 

within   state,    0  337. 
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LIMITATION  OF  ACTION 

contract,  -exoeateel — (Continued), 
without  state,  |  339. 
not  founded  upon  Instrument  In  writ- 
ing, §839. 
parol,  |  839. 
conversion,   9  338. 
coroner,  against,   S  389. 


action   to  recover  stock   sold  for  de- 
linquent  assessment,    9  341. 
penalty  or  forfeiture,  §  359. 
county,    on    claim    against,    rejected    by 

supervisors,   |  342. 
credits,  mutual,  9  344. 
criminals,  |§  328,  362. 
current  account,  S  844. 
damages  for  causing;  death,  |  840. 

death 

damages  for  causing;  death,  §  340.- 

of  party 

action   by  or  against  representa- 
tive, §|  868,  855. 
effect  of,  99  853,  855. 
deceased  person,  claim  against  estate  of. 

See      tit.      Claim      Against 
Estate, 
demarrer  to 

answer  on  ground  of,  {  444. 
complaint  on  ground  of,  §  480. 
deposit,  against  bank  for,  §  848. 
detinue,  action  of,  §  838. 
directors  of  corporation,  action  against  to 

reoover   forfeiture   or   pen- 
alty, f  869. 
disabilities* 

affecting  operation  of  statute,  §§  328. 

1*2,  1272,  1574,  1805.  1806. 
effect  of  two  or  more,  §  358. 
injunction   staying    action,    effect    of, 

I  856. 
must  exist  when  action  accrues,  8  867. 
statutory  prohibition  of  action,  effect 

of,  §856. 
vacancy  in  administration,   effect   on, 
1 1601. 
effect  of  statute  of,  |  812.  / 

entry   on   land,   within   what   time   to   be 

made,  f  820. 
escape,  of  action  for,  §§  889,  340. 
escheated  estate,  time  within  which  claim 

may  be  made  to,  §  1272. 
estate   of   decedent,    statute   of   does   not 

run  pending  settlement  of. 
1 1569. 


from    justices'    court,    time    to    issue, 

1901. 
non-payment  of  money  collected  on, 

action  for,  §  389. 
on  barred  judgment,  |  685. 
time  to  issue,  99  681,  686. 
executors,  §  358. 

actions  against,  {  858. 
sales  by,  limitation  of  actions  to  set 
aside,   93  1573,  1574. 
extension  of  time,  In  general,  1 1064. 
false  imprisonment,  9  340. 
Ave  years,  If  318,  886. 
foreclosure,    effect    of   suspension    of   de- 
cree by  agreement,  |  846. 


LIMITATION  OF  ACTION— (Continued). 
foreign 

corporation,      absence      from      state, 

I860, 
country,   reciprocity  clause,   |  361. 
statute,  bar  of,  9  361. 
forfeiture,  bar,  |  340. 

against  corporation,   9  359. 
four  years,  9  337. 
fraud,  9  338. 

how  affects,  99  338,  1572. 
generally,  where  not  otherwise  specified, 

9  343. 
guardian,   recovery   of  property   sold   by, 

6  1806. 

guardian'* 

bond,  action  on,  9  1805. 

sale  of,  order  for,  9  1790. 
Imprisonment,  effect  of,  on,  99  328,  852. 
In  cases  not  otherwise  specified,  9  348. 
in  general,  9  813. 

Infant,  concerning,  99  328,  852,  1272. 
injunction  staying  commencement  of  ac- 
tion,  effect  of,   9  356. 
Insanity,  99  828,  852. 

Instrument 

in  writing,  9  387. 
not  in  writing,  9  889. 


jadgwent 

action  on,   9  836. 

barred  by,  execution  on,  9  686. 

of  federal  court,  9  386. 

foreign,  not  an  instrument  in  writing 
executed  out  of  this  state. 
1839. 
landlord  and  tenant,  relation  of,  as  affect- 
ing, 9  326. 
liability  created  by  statute,  9  888. 
libel,  for,  9  840. 
Hens  on  vessels,  etc.,  9  818. 
loan  societies,  9  348. 
lunatics.    99  828,   362,   1272. 
married  women,   99  352,   1272. 
mechanics'     lien,     time     of     continuance, 

9  1190. 
mesne  profits,  to  recover,  §  886. 
mistake,  affects  how,  9  388. 
mob    or    riot,    for    damages    by,    against 

municipality,   9  840. 
mortgage,   9  726. 

suit  to  redeem,  99  846,  847,  726. 
mutual   account,   9  844. 
negligence,  causing  death,  |  840. 
new   promise,    9  360. 
occupation,   99  821-828. 


against,   9  839. 

de  facto,   9  841. 

for  escape,  action  against,  99  339-843. 

for  money  collected  on  execution,  ac- 
tion  against,   |  889. 

for    seizing    goods    for    taxes,    action 
against,  9  841. 

In  relation  to  property  seised,  9  841. 
official,  against,   99  889-343. 
one  year,  9  340. 
open  account,  9  844. 

patent 

effect  of,  9  816. 

to  land,  99  316,  817. 
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LIMITATION  OF  ACTION 
patent — (Continued). 

void,  5  817. 
patentee  of  state,  by,  void  patent,  {  S17. 
penalty,  for,  8  340. 

against   corporation,   9  359. 
people,  claim  of,  for  real  property,  §§  $15, 

318. 
personal  actions,  generally,  §  385.  • 

personal    property,    action    for    detaining 

or  injuring,   §  888. 
plea  of,  §  458. 

pleaded,  if  not,  waived,  §  434. 
pleading  the  statute,  how  done,  $  458. 
presumption  as  to  possession,   8  321. 
prisoner,  concerning,  85  328,  352. 
probate  of  nuncupative  will,  9  1344. 

prohibition 

by  statute,  injunction,  etc.,  8  356. 
of  action,  effect  of,  8-350. 
qui  tarn  action,  8  340. 

real   property 

action* 

by  grantee  of  state,  8  316. 

by  state.  68  815,  817. 

or   defenses   arising   out   of   title 

to,  8  819. 
other  than   for  recovery  of,  limi- 
tations, generally,  8  835. 
to  redeem  mortgage,  88  346,  347. 
adverse  possession,  88  821,  822. 
landlord  and  tenant,  8  326. 
under  claim  of  title  not  written, 

86  324,  825. 
ways,   water,   etc.,   6  321. 
constructive  occupation,  8  324. 
death,  effect  of,  8  827. 
descent,    right   of   possession   not   af- 
fected by,  6  327. 
disabilities     excluded    from     time    to 
commence  actions,  8  328. 

entry  on 

action  must  be  commenced  within 

one  year  thereafter,  8  820. 
must  be  made  within   five  years, 
8  320. 
landlord  and  tenant,  8  326. 
mesne  profits,  8  326. 

occupation 

deemed   under   legal   title,    unless 

adverse,   6  321. 
under  written  instrument  or  judg- 
ment, adverse  when,  88  322, 
323. 
payment  of  taxes,   8  325. 

possession 

constructive,    8  328. 

not     under     instrument,     extends 

how  far,  8  324. 
of    part,    whether    possession    of 

whole,  98  322,  323. 
when  presumed,  8  321. 
prescription,  character  of  possession. 

See  tit.  Prescription. 
right    to    possession,    not    affected    by 
descent  cast,  9  327. 

seisin 

necessary   to   maintaining    or   de- 
fending   action,    8§318,    319. 
rents,  8  319. 


LIMITATION  OF  ACTION 

real  property,  seisin — (Continued), 
within  five  years,  |  SIS. 
trespass   on,   8  $38. 

constitute* 


claim  of  title  not  in  writing.  8  325. 

written   instrument   or  Judgment, 
6  828. 
reciprocity  with   foreign  countries,   9  361. 
redeem,  suit  to,  6  846. 


itton 
for,  8  346. 
time  of,  8  702. 

when  two  or  more  mortgages,    6  $47. 
relief  not  otherwise  provided  for,  9  343. 
rents,  what  seizin  necessary  in  action  or 

defense  arising  out  of,  §  319. 
replevin,  8  $38. 
representatives,   actions   by   and   against, 

8  358. 
retroactive,  statute  is  not,  8  $6$. 


ac- 


of  judgment,  effect  of,  6  355. 

on  appeal,  effect,  9  $55. 
revival  of  debt  9  360. 
riot,  damages  by,  9  $40. 
savings  banks,  9  348. 
seduction,  9  340. 

seisin,  within  five  years,  99  318,  319. 
sheriff,  against,  99  339,  340. 
sister  state,  limitation  laws  of,  6  361. 
six  months,  9  341. 
slander,    9  340. 

special    proceeding    Included    under 

tion,"  9  363. 

state 

absence  from,  9  351. 
against,  9  845. 

by,  for  penalty  or  forfeiture,   §  340. 
by,  respecting  real  property,  9  315. 
grantee  of.  99  316,  817. 
in  name  of,  or  for  benefit  of,   9  345. 
on  contract  executed  out  of,  6  339. 
on  contract  executed  within,  9  337. 
written    Instrument   executed    out   of, 
9  389. 

statute 

action  on,   9  340. 

liability  created  by,  9  388. 
statutory  penalty  or  forfeiture,  9  340. 
stock  sold  for  assessment,  action   to  re- 
cover, 8  341. 
stockholders,  of  corporation,  9  359. 
summons,  for  Issue  and  return  of,  9  581. 
supervisors,  against,  9  342. 
tax-collector,  8  341. 
taxes,  for  seizing  goods  for,  9  341. 
tenant  in  common,  under  disability,  9  328. 
three  years,  9  338. 

time  in  actions,  not  relating  to  real  prop- 
erty, 9  885. 
time  within  which  an  act  is  to   be   done 

may  be  extended,  8  1054. 
title,  occupation  gives,  9  315. 
trespass,   9  338. 

on  land,  for,  9  338. 

to  personal  property,  for,  |  8SS. 
trover,  9  338. 
trust  companies,  9  848. 
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LIMITATION  OP  ACTION— (Continued), 
trusts,  Implied,   §  1972. 
two  years,  {  839. 

undertaking  In  criminal  action,  on,  {  S40. 
unwritten  obligation,  on,  0  S39. 
vacancy   In  administration,   effect   of,   on, 

§  1501. 
war,  effect  of,  on,  §  354. 
what  law  governs,  fi  361. 
when  action   Is   regarded,  as   commenced, 

§350. 
where  not  otherwise  specified,  5  343. 
will,  contesting;  probate  of,   fifi  1327,   1333. 

writing  executed 

within  this  state,  6  337. 
without  this  state,   fi  339. 
written  instrument,  action  on,  §  £37. 

1,15*   PENDENS 

filing  of,  5  409. 

as  to,  generally,  §  409. 

in  suit  to  quiet  title,  9  749. 
generally,  {  409. 

partition,  la 

as  to,  generally,  9  755. 

plaintiff  to  record  notice  of,  §  755. 

LITERARY  CORPORATION 

application  for  change  of  name  of,  how 

made,  f  1276. 

LOAN  SOCIETY 

application   for   voluntary  dissolution   of, 

1 1276. 
limitation  of  actions  against,  S  848. 

LOCATION 

*   or    road,    right    of   parties   to    enter    and 

make,  §  1242. 

LODGING-HOUSE 

action   to   recover  personal   property   left 

In,     to     be     begun     within 
ninety  days,  9  341a. 

LOS  ANGELES  COUNTY 

number  of  superior  judges,  15  66,  67a. 
as  to  new,  9  67a. 
salaries  of,  5  67a. 

when    governor   shall   appoint,    5  67a. 
when  judge  shall  be  elected,  fi  67a. 

LOSS    OR    DESTRUCTION    OF    PROPERTY. 

See  tit.  Act  of  God. 

LOSSES 

by    executor    or    administrator.     See    tit. 

Admlnistra- 


LOST 

or    destroyed    will.      See    tits.    Destroyed 

Willi  Probate  of  Loot  or 
Destroyed  Will*. 

papers 

as  to,  1 104£. 

how  supplied,  5  1045. 
record,  filing  nunc  pro  tunc,   5  1046a. 
summons,  Issuance  of  alias,  5  408. 
vouchers,  proof  of  payment,   5  1631. 
will,  proving;  5  1838. 
writing,  how  proved,   5  1855. 
writings,  evidence  as  to,  fi  1937. 

LOT 

mechanics'    lien   on    for   improvement    to, 

1 1191. 
sower    connection,    Hen    on    for    making. 

fi  1191. 


LOW-WATER   MARK 

as  boundary,  fi  2077. 

LUNATIC.    See  tit.  Insane  Person. 

escheated  estates,   fi  1272. 
guardian.    See  tit.  Guardian. 
limitations,  in  reference  to,  fifi  328,  882. 
summons,  how  served  on,  fi  411. 
witness,  can  not  be,  fi  1880. 

MAGISTRATE.      See     tits.     Justice    of    the 
Peace  |  Justices*  Court. 

contempt  by,  fi  1209. 

courts  open  any  day  to  exercise  power  of, 

in  criminal  action,  fi  134. 
executors,  acts  of,  valid,  fi  1365. 
may  act,  fi  15. 
service    of    mandamus    upon     of    board, 

fi  1096. 

MAIL 

notice    by,    time    for    when    served    by, 

fi  1005. 

MAIL   CARRIER 

exempt  from  jury  duty,  {  200. 

MAINTENANCE.     See    tits.    Infant)    Guard- 
ians of  Infanta, 

of  children,  sole  trader  liable  for,  fi  1820. 
of  ward,  fifi  1757,  1770.  1779. 

MALICIOUS  MISCHIEF 

justices'  court  has  jurisdiction  over,  fi  115. 

MALICIOUS  PROSECUTION 

joinder  of  actions,  fi  427. 

MANDAMUS 

adverse    party    may    answer    under    oath, 

1 1089. 
alternative,  fifi  1087,  1088. 
or  peremptory*  S  1087. 
requisites    of,     and     what    to    state, 

fifi  1087,  1088. 
return  of  answer,  fi  1089. 
will  issue.  If  no  notice,  fi  1088. 

answer 

as  to,  generally,  fi  1089. 
countervailing  by  proof,  }  1091. 
demurrer  to,   I  1091. 


if  none  made,  fi  1094. 

if   raises    only    Immaterial    issue, 

I  1094. 
If    raises    only    question    of    law, 
fi  1094. 

appeal  in  cases  of,  fi  1110. 

appeals,   code   sections   relating   to  apply 

to,   filllO. 

applicant  may  demur  to  answer,  or  coun- 
tervail it  by  proof,  5  1091. 

chambers,   supreme  court   justices   not   to 

grant  at,  5  165. 

clerk    must    transmit    verdict    to    court 

where    motion    is    pending, 
and  procedure  on.  5  1093. 

code    sections    which    apply    to,     fifi  1109, 

1110. 

costs,  fi  1095. 

and    damages,    execution    may    Issue 
for,  fi  1095. 

countervailing  by  proof  on,  fi  1091. 

damages,  fifi  1090,  1095. 

default,  writ  not  granted  by,   fi  1088. 

definition  of,  fi  1084. 
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MANDAMUS — (Continued). 

demnrrer  to 

answer,  §  1091. 

application,  I  1091. 
disobedience,  penalty,   §  1097. 
for  possession   in  condemnation  proceed- 
ings.   See  tit.  Bnrtnent  Do- 


generally,  99  1086-1097. 

hearing;  of 

as  to,  generally,  $  1093. 
may  be  at  any  time,  9  1108. 
what  may  be  Inquired  into,  §  1090. 
where  no  answer,  $  1094. 
if  an  essential  question  of  fact  is  raised 

the  court  may  order  a  trial 

by  jury,   §  1090. 

If  application  be  without  notice 

alternative  writ  may  issue,  9  1088. 
peremptory     writ     to     issue,      when, 
9  1088. 
if    no    answer    made,    etc.,    proceedings, 

9  1094. 
If    the    applicant    succeed    he    may    have 

damages,  costs,  and  perem- 
tory  mandate,  9  1095. 
In  what  cases  may  issue,  99  1086,  1086. 


any  time,  9  1108. 
from  what  courts,  9  1085. 
when  to,  9  1086. 
Judgment   for   applicant,   proceedings   on, 

9 1095. 

Jnry 

directing  the  assessment  of  damages 

by,  9  1090. 
order  for,  wljat  to  state,   9  1090. 
trial  when,  9  1090. 
jurisdiction  of,  99  51,  1085. 

may  Isaac 

and  be  heard  at  any  time,  9  1108. 
on  affidavit,   9  1086. 
motion    for    new    trial    on,    where    made. 

9  1092. 

new  trial  on 

code  sections  relating  to,  apply,  9  1110. 
motion  for,  where  made,  9  1092. 
no  answer  being  made,  or  if  answer  raises 

no  material  issues  of  fact, 
the  hearing  must  be  before 
court,  9  1094. 
notice 

necessary  to  issue  of  peremptory  writ, 

9  1088. 
of  application,  9  1088. 
penalty  for  disobeying,  9  1097. 

peremptory 

or  alternative,  99  1087,  1088. 
requisites  of  and  what  to  state,  9  1087. 
to  be   issued  without  delay  on   judg- 
ment  for  applicant.    9  1095. 
will  not  issue,  if  no  notice.  5  1088. 
postponement  in,  9  1090. 

return 

on  hearing  may  be  at  any  time.  9  1108. 
of  answer  of  adverse  party,  9  1089. 

aervlce  of  writ 

manner  of,  9  1096. 

upon    majority    of    board,    effect    of, 
9  1096. 


MANDAMUS — (Continued), 
superior  court  or  Judge  may  Issue.  9  76. 
anpreme  conrt 

Justice   may  not   grant   at  chambers, 

1165. 
may  issue,  9  51. 
writ  out  of,  99  51,  64. 
to  whom  will  issue,  9  1086. 
transmission    of   verdict    to    court    where 
•motion     pending,     trial     of, 
99  1090-1096. 
verdict  to  be  transmitted  to  court.  9  1093. 
what  courts  may  issue,  99  51,  1085. 
when  and  by  what  court  Issued,   99  1085 

1086. 

writ  of 

alternative  writ  may  Issue,  when. 
9  1087. 

must  be  either  alternative  or  peremp- 
tory,  91086. 

penalty  for  disobedience  of  writ. 
9  1097. 

peremptory  writ  to  Issue,  when,  1 1088. 

service  of,  9  1096. 

when  and  upon  what  to  issue,  9  1088. 

MANDATE 
mandamus    may    Issue   and   be    heard    at. 

9  1108. 
may  Issue  and  be  heard  at,  9  1108. 
prohibition  may  be  issued  and  heard  at 

9  1108. 

MAP 

as  evidence,  9  1936. 
boundaries,   9  7077. 

rule    for   construction   of   descriptions    of 

land  referring  to,  9  2077. 

MARINERS.    See  tit.  Snip*  and  Shlnplan:. 

claim  for  wages  superior  to  attachment 

against  vessel,  9  825. 

MARITIME  LAW.    See  tit.  Ship*  and  Shtp- 


MARK 

included     in     signature    or    subscription, 

9  17. 
to  be  witnessed  by  two  persons,  9  17. 

MARRIAGE.  See  tits.  Divorce |  Hnaband  and 
Wife)  Married  Woman. 

abatement  of  action  by,  9  385. 
administratrix,    effect    on    authority    of, 

9  1370. 
affinity,  meaning  of,  9  17. 

agreement 

for,    upon    consideration,    must   be    in 

writing,  when,  9  1973. 
upon  consideration  of,   9  1973. 
breach  of  promise,  private  sittings.  9  125. 
declarations     of     decedent     relating     to 

9  1870. 
escheated  estates,  9  1272. 
executrix  of,  effect,  9  1352. 
guardian's,  does  not  end  authority,  9  1751. 
guardianship   terminated   by  marriage   of 

ward,  99  1753,  1802. 
limitations,  affects,  how,  99  328,  362. 
no  defense  in  action  of  unlawful  detainer 

91164. 
perpetuating  evidence  of,  9  2083. 
presumption  of  from  cohabitation.   9  1963 
ward,    of,   effect  of,   99  1763,    1802. 
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MARRIED  WOMAN.  See  tits.  Husband  and 
Wife)  Marriage. 

actions  by  or  against,   when   husband   to 

be  joined,   8  370. 
administratrix,  §  1370. 
as  party  to  action,  8  870. 
as  sole  trader,    See  tit.  Sole  Trader. 
escheated   estate,   limitation  of  action   to 

recover,   8  1272. 
*       executrix,  8  1352. 

injunction  by,  undertaking:,  8  529. 
limitation  of  actions  in  cases  of,  8  353. 
may  be  executrix,  8  1352. 
may   defend    action    against    herself    and 

husband,  8  371. 
may  sue  or  be  sued  alone,  when,  8  370. 
party,  as  a,  88  364,  371. 
sole  trader,  68  1811-1821. 

unlawful  detainer 

coverture  no  defense,  8  1164. 

execution,   enforcement,   8  1164. 
wife  as   party,  husband  of  to   be  joined, 

when,    8  870. 
witness  against  husband,   8  1881. 

MARSH.    See  tit.  Boundaries. 

MASCULINE 

includes  the  feminine  and  neuter,  8  17. 

MASTER  AND  SERVANT 

claims  for  wages  preferred  on  assignment, 

§  1204. 
death    of    employer,    wages    a    preferred 

claim,  §  1205. 
relation  of.  disqualifies  referee,  §  641. 

MATERIAL  ALLEGATION 

definition  of,  8  463. 

only,  need  be  proved,  8  1867. 

MATERIAL  FACTS.  See  tits.  Answer t  Com- 
plaint |  Pleadings. 

MATERIALMEN.    See  tit.  Mechanics'  Liens. 

MATERIAL  OBJECTS  PRESENTED  TO 
THE  SENSES,  OTHER  THAN 
WRITING. 

admitted  as  evidence,  88  1827,  1964. 
view  of  premises,  jury  may  take,  8  610. 
MATERIAL   VARIANCE.    See   tit.    Variance. 

and      Mistake      In     Pleadings      and 

A  meidments, 

MATTER 

in  avoidance,  controverted,  8  462. 
redundant,  striking  out,  8  453. 

MEANDER  LINE.  See  tit.  Description  off 
Land. 

MECHANICS*  LIENS.    See  tit.  Liens. 

abandonment   of  improvement   or   failure 

of  contractor,  effect,  8  1200. 
acceptance  of  building;,  8  1187. 

aetlon 

consolidating,   8  1195. 

for  debt  may  be  concurrently  main- 
tained, 8  1195. 

may  be  one  for  all,  8  1195. 

on,  owner  may  deduct  amount  of 
judgment  and  costs,   8  1193. 

on,  payment  withheld,  pending;,  8  1193. 

on,  recovery  by  owner  against  con- 
tractor, §  1193. 

personal,  right  to  maintain  not  af- 
fected by,  8  1197. 


MECHANICS'  LIENS — (Continued). 


of  owner,  who  held  to  be,  8  1188. 
work  done  at  instance  of,  8  1183. 

alterations 

in  building,  8  H8S. 

of  contract,  effect  of,  8  1184. 
amount  recoverable  on,  8  1193. 
any   number   of   llenholders   may   join    in 

action,  8  1195. 
appeals  in,  8  1199. 
at  expense   of  owner,  what  construed   to 

be,  8  H92. 
attachment,  etc.,  against  materials,  8  1196. 
attorney's  fees   on  foreclosure  of,   8  1195. 

bond 

failure  to  file,  effect  of,  8  1203.' 
of  contractor,   8  1203. 
action  on,  8  1203. 
effect     of     non-compliance     with 

statute,   8  1203. 
requisites  of,  8  1208. 
to  be  filed,  §  1203. 
who  shall  have   right  to  recover 
on,  8  1208. 
terms  of,  8  1203. 
cessation  of  work,  effect  of,  8  1187. 
city  and  town  lots,  on,  8  1191. 

claim  off 

fees  for  recording,  §  1189. 

requisites  of,  8  1187. 

time  for  recording,  §  1187. 

time    within    which    action    must    be 

brought,  8  1184a. 
to  be  filed  in  recorder's  office.   8  1187. 
to  be  recorded  and  fees  of  recorder, 
8  1189. 
claims,  record  of,  index  of,  8  1189. 
completion    of   oontract   what   deemed   to 

be.  8  H87. 
consolidation     of     actions,     practice     on, 

8  1195. 
conspiracy  of  owner  and  contractor,  effect 

of,  8  1202. 


contractor's,  §  1183. 

price  payable  In   Instalments 

as  to  rights  under,  8  1184. 

contractor's,  §  1183. 

in  case  of  alteration  of  contract, 

8  1184. 
liens  to  be  paid  in  money  with- 
out diminution,  8  1184. 
notice,  how  served,  8  1184. 

no   such   notice   shall    be   in- 
valid by  reason  of  any  de- 
fect of  form,  8  H84. 
payment  before  due,  not  valid  for 

what  purposes,  8  1184. 
withholding;       from       contractor 

amount,  8  1184. 
written  notice  of  performance  of 
labor,    etc.,   effect,    8 1184. 
requisites  of,  8  1188. 
to  be  filed  In  county,  8  1183. 
when  must  be  written,  8  1188. 

contractor 

abandoning;  work,  effect  of,  8  1200. 
bond  of,  inures  to  benefit  of  laborers, 
8  1203. 
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MECHANICS*  LIENS 

contractor — (Continued). 

Hen  for  claims  against.  8  1193. 
measure  of  recovery  by,  $  1193. 
to  defend  suits,  8  1193. 
costs,  on  suit  to  foreclose,  89  1193,  1196. 
counter-claim  and  set-off,   8 1184. 
court  to  declare  order  of  liens,  $  1194. 
deficit,  right  to  recover  for,  $  1184c. 
duration  of  lien  ninety  days,  f  1190. 
effect  of  lien,  8  H86. 

test  as  to  priority  of  land,  8  1187. 
encumbrances  postponed  to,  8  1186. 
error  or  mistake  in  statement  of  demand 

not  to  invalidate,  8  1203a. 
exemption  of  materials,  from  execution  or 

attachment,  8  1196. 
extends    to    entire    contract-price,    when, 

8  1183. 
failure  or  abandonment  by  contractor,  ef- 
fect of,  8  1200. 
false  claims,  effect  of,  8  1184c. 
filing  claim  of  lein,  89  1187-1190. 
for  connecting:   house   with   sewer,   when, 

8 1191a. 
for  power  supplied  by  team,  etc,  8  1183a. 
for  what  work  may  be  had,  88  1183,  1183a, 

1191a. 
foreclosure    of    lien,    time    within    which 

action     must     be     brought, 

8  1184a. 

forfeiture  of  Ilea 

as  to  what  constitutes  a,  8  1202. 
falsely  Including;  material,  etc.,  8  1202. 
\t  owner  and  contractor  shall  directly 
or        indirectly        conspire 

9  1202. 

fraudulent   contract   between    owner   and 

contractor,  effect  on  liens  of 
others,  8  1202. 

generally,    89  1183-1200. 

grading-  street  or  lot,  lien  for,  8  1191. 

highways,  improvement  on,  8  1191. 

impaired  only  by  written  consent,  8  1201. 

imperfections,  trivial,  effect  of,  8  1187. 

Improvement 

held  constructed  at  instance  of  owner, 

88  1192,  1202. 
notice  of  non-liability  for,  8  H92. 
improving;  city  lots,  for,  8  1191. 
incident    of    Judgment,    right    to    recover 

reasonable  attorney's  fees. 
See  "attorney's  fees,"  this 
title. 

in  Mt  since  of  owners 

improvements  held  to  be  constructed 
at,  89  1192,  1202. 

what  work  deemed  done  at,  8  1183. 
interest  in  land  subject  to,  8  1186. 
joinder  of  lienholders  in  action,  8  1195. 
land  subject  to,  8  1185. 

Hen 

does  not  Impair  right  to  proceed  for 
recovery  of  debt,  9  1197. 

of  other  not  to  be  Impaired   by  con- 
tractor or  owner,  8  1201. 

upon  lot  for  improving,  88  1191,  1191a. 

upon  two  or  more  pieces  of  property, 
amount    due    from    each    to 
be  designated,  8  1188. 
lots,  city  lien  for  improving,  8  1191. 


MECHANICS'   LIENS — (Continued). 
materia  Lb 

materials  provided   exempt  from   at- 
tachment      or       execution, 
8  1191. 
measure    of    recovery   by   contractor, 

8  1198. 
mining  claim.    Bee  tit.  Minima;  Claim, 
lien  on,  8  1183. 
moneys  insufficient  to  pay  claims  on  fore- 
closure,  pro  rata   distribu- 
tion, 8  1184b. 
new  trials,  appeals,  9  1199. 

notice 

by  owner  to  avoid  liability,  9  1192. 
of  completion,  8  1187. 

effect  of  failure  to  record,  §  1187. 
fee  for  recording,  8  1187. 
time  for  recording,  9  1187. 
of  owner,  to  contain  what,  9  1187. 

that  not  responsible  for  improvements, 

8  H92. 
to  owner  of  labor  done,  8  1184. 

duty    to    withhold    payment   from 
contractor        and        others, 

8  1184. 
requisites  of,   8  1184. 
service  of,  8  1184. 

on  what  structures  may  be  had,  9  1183. 
order  of  liens  to  be  declared  by  the  court, 

9  H94. 
parties  to  action,   8  1195. 

payment 

of  contract-price,  8  1184. 

remedy    of    mechanics,    laborers,    and 

materialmen,  9  1183. 
withheld     pending     action     on     lien, 
8  1193. 
personal  action,  right  of  not  Impaired  by, 

8  1197. 
practice,  rules  of,  8  1198. 
preference  of,  8  1186. 

priority 

of,  court  to  declare,  8  1194. 
over    other    liens    and    encumbrances, 
8  1186. 

property  subject  to,  89  1183-1186. 

pro  rata  distribution,  when  moneys  insuf- 
ficient to  pay  claims, 
8  1184b. 

protection  of  owner,  8  1193. 

rank  of,  court  to  declare,  8  1194. 

recorder,     fees    of    on    recording     claim, 

8  1189. 


and  filing,  8  1187. 

of  claims  of,  8  1189. 

of,  fees  for,.  9  1189. 
recovery    of    debt,    lien    does    not    impair 

right  to  proceed  for,  8  1197. 
rules  of  practice,  In  suit,  action  on,  8  1198. 
sale  of  property,  application  of  proceeds, 

8  1194. 
separate   parcels,   claim    on.    8  1188. 
service   by    publication,    9  1191. 

several  properties,  on 

amount  due   from   each   to   be  desig- 
nated. 8  1188. 

extent  of,  9  1188. 
statement  of  demand,   8  1187. 
stop-notices,  8  1184. 
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MECHANICS'  MENS— (Continued), 
subcontractor,  8  1186.  , 

all  claims  of  Hen  must  be  filed  within 
ninety  days  after  comple- 
tion of  building;,  8  1187. 

claim  of  lien,  when  to  be  filed  and 
what  to  contain,   8  1187. 

contents  of  notice,  8  1187. 

failure  to  file,  estoppel,  8  1187. 

notice  when  filed  must  be  recorded, 
8  1187. 

within  what  time,  8  1187. 

time  of 

continuance  of  lien,  8  1190. 

within  which  action  must  be  brought, 

8 1184a. 
upon  lot  for  connecting;  house  with  sewer, 

when,  8  1191a. 
upon  property   on   which   labor   has  been 

bestowed,      88  1183,      1183a. 

1191a. 
waiver    of    claims    by    written    consent, 

8  1201. 
what    interests    in    land    subject    to    lien, 

8  1185. 
where   contractor   fails   to   perform    con- 
tract, 8  1300. 
who  entitled  to,  88  1183,  1183a,  1191,  1191a. 
written  consent  to  waive  claims,  8  1201. 

MEMORANDUM.    See  tits.  OffleUl  Reporter! 
Stenographer's    Transcript. 

of  attached  property,   88  645,  646. 

of  costs 

on  appeal,  8  1034. 
to  be  furnished,  8  1033. 
use    of,    to    refresh    memory    of    witness, 

8  2047. 

MEMORY 

refreshing;  from  notes,  etc.,  8  2047. 

"MENTALLY   INCOMPETENT" 

who   is,  8  1767. 

MERGER 

of  civil  and  criminal  remedies,  none,  8  32. 
of    oral    negotiations    in    written    instru- 
ments,  8  1856. 
MESNE  PROFITS 
limitation  of  action  to  recover,  8  836. 

METES  AND  BOUNDS 

description  of  property  by,  8  455. 

MILITARY  OFFICER 

exempt  from  Jury  duty,  8  200. 

MINER 

what  property  exempt,   8  690. 

MINES  AND  MINING.   See  tit.  Mining;  Claim. 

action     to     recover,     survey     of     tunnels, 

shafts,  and  drifts,   8  742. 
eminent  domain,   8  1238. 

estate  of  decedent 

order  for  sale  of,  8  1580. 

copy  of,  to  be  recorded,  8  1580. 
how  obtained,   8  1580. 
to  show  cause,  8  1580. 
hearing  on,  8  1680. 
service  on,   8  1680. 
local  rules  governing  actions,  8  748. 
exemption  of  property  of  miner,  8  690. 
mechanics'  lien  on,  6  1183. 
mining  customs,  proof  of  in  actions  con- 
cerning, 8  748. 


MINES  AND  MINING— (Continued.. 

lary  sale  of 
interest.    See  tit.  Sale  and  Conveyance 
of  Property  off  Decedents, 

mines  belonging  to  decedent,  89  1629- 
1638. 


liability  for  injury  done  by,  8  743. 
of  order   for  what   to   contain,   and   how 

served,  8  743. 
use  of  public  land   for   mining,   effect  on 

certificate,    8  1925. 

MINERAL  LANDS 

estate    of    decedent.     See    tit    Mines    and 

Mining. 

patent  of  date  of  location  is  prima  facie 

evidence,   8  1927. 

MINING  CLAIMS.    See  tit.   Mine*  and  Min- 
ing. 

action  concerning  to  be  governed  by  local 

rules,  8  748. 
customs,  etc.,  evidence  of,  9  748. 
of    decedent    proceeding    for    order    for 

lease  or  sale  of,  8  1580. 
proof  of  customs  and   usages   in   actions 

affecting,  8  748. 
probate  sale  of,  8  1529. 

MINISTER 

affidavit,    may    take    in    foreign    country, 

8  2014. 
exempt  from  Jury  duty,  8  200. 

MINISTERIAL   OFFICERS.    See    tit.    Courts 
of  Justice,  Ministerial  Officers. 

MINOR.    See  tits.  Guardian  of  Minors)  In- 
fanta. 

attorney's  fees  against 

fixed  by  court,   8  1810b. 
Judgment  not  in   excess   of   five  hun- 
dred dollars,  8  1810b. 
can   not   serve  as   administrator,   but   his 

guardian  may,  8  1368. 
claim  of,  right  of  parent  to  compromise, 

8  1810c. 
heirs.   See  tit  Minor  Heirs. 
limitations,  effect  on,  88  328,  353. 
may  remain  in  decedent's  house.    See  tit. 

Provision     for     Support    of 

Family. 
mortgages  and  leases  of  real  estates  of. 

See      tit.      Mortgages      and 

Leases    of    Real    Estate    of 

Decedents,  etc. 
notice  to  relatives  by  guardian  of  estate. 

See       tit.       Guardians       of 

Minors. 
MINUTES 

of  proceedings  in  Justices'  court,  8  93. 

MISCARRIAGE 

or  debt  or  default  of  another,  promise  to 

answer  for  must  be  in  writ- 
ing,  81978. 

MISCONDUCT 

of  Jury,  new  trial  for,  8  657. 

MISDEMEANOR 

failure  of  public  administrator  to  account 

is  a,  8  1744. 
Jurisdiction  of  Justices  of  the  peace,  8  116. 
number  of  trial  Jury,  8  194. 
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MISDESCRIPTION.    See   tit.   Misnomer. 

MISJOINDER.    See  tits.  Complaint*  Partita* 
Pleading. 

of  parties.    See  tit.  Joinder  of  Parties. 

MISSING  PERSONS.   See  tits.  Estates*  Trus- 
tees. 

•states  of 

as  to,  generally,  S  1822. 
bonds  to  be  given  by  trustees,  fi  1822a. 
powers  and  duties  of  trustees,  8  1822b. 
who    to    be    preferred    in    appointing* 
trustees,  8  1822. 

MISTAKE.    See  tit.  Erros,  Defects*  etc. 

as  ground  for  relief  from  default  judg- 
ment in  justices'  court 
S  859. 

allowance  out  of,  to  family,  8  1822b. 

an  error   in  statement  of  demand  not  to 

invalidate     claim     to     me- 
chanics' liens,   8  1203a. 

correction  of  clerical  in  judgment,  8  900a. 

in    pleading.     See    tit.   Variance  and   Mis- 
taken     In      pleadings      and 
Amendments. 
amendment  correcting,  8  478. 
how  provided  for,  8  489. 

limitation    of    action,    how    affected    by, 

88  3S8,   1678. 

parol  evidence  to  show,  in  writing,  8  1858. 

relief  from 

as  to,  generally.  88  473,  1856. 
Judgment  on  ground  of,  8  473. 
MOB 

damages  by,  action  for,  .8  340. 

MODE   OF  TAKING  TESTIMONY  OF  WIT. 

NESSES.     See   tits.   Evidence)   Wit- 
nesses. 

affidavit.    See  tit.  Affidavit. 
deposition.    See  tit.  Deposition. 
in  what  manner  taken,  8  2002. 

by  affidavit.  8  2002. 

by  deposition,  8  2002. 

by  oral  examination,  8  2002. 
oral    examination.      See    tit.    Examination 

of  WItneaaes. 

MODIFICATION 

award  of,  8  1288. 

MONEY 

borrowing  by  executor  or  gaardtans 

on  chattel  mortgage,   8  1628. 
upon  unsecured  notes,  8  1577a. 

paid  Into  court  by  order 

as  to,  generally,  8  188. 
withdrawing,   8  188. 
specified  kind  of,  in  judgments,  8  807. 

MONEYS  PAID  INTO  COURT 

disposition  of,  6  2104. 

irregularly      deposited      with      treasurer, 

8  2104. 

MONTH 

means  calendar  month,  8  17. 

MONUMENT.   See  tits.  Boundaries}  Evidence. 

as  evidence,   8  1870. 

as  landmark,  8  1870. 

boundaries,  monuments  as,  8  2077. 

MORTGAGE.    See  tit.  Foreclosure  of  Mort- 


MORTGAGE— (Continued), 
appeal  lies  from   interlocutory  judgment 

in  action  to  redeem,  8  983. 
chattel,  foreclosure,  bond  on  appeal,  |  9*4. 
conveyance,  mortgage  not  deemed  to  be, 

no  matter  what  its  terms, 
774. 
decedents 

against    estates    of.     See    tit.    Claims 


adverse  possession,  8  846. 


effect  of  failure  to  present,  1 1600. 
need  not  be  presented.  8  1500. 
order  of  payment,  88  1643,  1644. 
encumbered     land,    sale    of,     88 1569, 

8 1570. 
estates  of,   88  1577,  1578. 
foreclosure  of.    See  tit.  Foreclosure. 
generally,  88  726-728. 

interlocutory  judgment  in  action    to   re- 
deem,     time      for      appeal, 
8  939. 
limitation  of  action  to  redeem,  8  346. 

when  two  or  more  mortgages,   8  347. 
not  deemed  a  conveyance,  no  matter  what 

its  terms,  8  744. 
on    real   property   of   decedent.    See    tits. 

Estatea  of  Decedents;  Mort- 
gage and  Lease  of  Real  Es- 
tate of  Decedents. 
possession  under;  8  746. 
priority  of  mechanics'  lien,  8  1186. 
purchase-money    in    partition,    mortgage 

for.  8  777. 
redemption.    See  tit.  Redemption. 
limitation  of  action  for,  8  347. 
satisfaction  of  record,  8  675a. 
form  of,  8  675a. 

MORTGAGES   AND  LEASES   OF  REAL 
TATE  OF  DECEDENT,  ETC. 

as  to,   generally,   8  1577. 
lease,  proceedings  to.   See  "proceed! 
i         lease,"  this  title. 

proceedings  to  lease 
appraisers,  8  1579. 
as  to.  8  1579. 

conditions  of  lease,  8  1579. 
effect  of  lease,  8  1579. 
errors  and  omissions,   8  1579. 
hearing,  8  1579. 
minimum   rental,   8  1679. 
order  of  court  to  show  cause,   8  1579. 
petition,  8  1679. 

requirements  of,  8  1579. 
service  of  order,  8  1579. 
witnesses,    8  1579. 

proceedings  to  obtain  order 

as  to,  8  1578. 
duty  of  executor,  8  1578. 
effect  of  notes  and  mortgages,  8  1578. 

how     unsatisfied     indebtedness     paid. 
8  1578. 

jurisdiction  of  court,   8  1678. 

when  proceeds  are  insufficient  to  sat- 
isfy mortgage,  8  1578. 
effect  of  order,  8  1578. 
hearing,  8  1578. 

order  of  court  directing  loan,   8  1678. 

testimony  of  witnesses,  8  1578. 
order  of  court  for  hearing,  8  1578. 
petition  must  show  what.   See  "what  peti- 
tion must  snovr,"  this  title. 
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MORTGAGES  AND  LEASES  OF  REAL  ES- 
TATE OF  DECEDENT,  ETC. — (Con- 
tinued). 


of  order,  §  1578. 
what  petition  must  show,  8  1578. 
amount,  1 1578. 
charges,   8  1678. 
name  of  legatees,  §  1578. 

statements  of  debts,  $  1578. 

MOTHER.    See  tit.  Parent  and  Child. 

administration  by,  8  1365. 

death  of  child,  may  sue  for,  when,   I  876. 

guardianship  by,  8  1751. 

injury  to  child,  may  sue  for,  $  376. 

seduction,  may  sue  for,  8  375. 

MOTION.    See  tit.  Orders. 

affidavits   may  be  used,   on,   §9  1005,   2009. 
attachment,  to  discharge,  8$  656,  557. 
definition,  9  1003. 

for  dissolution  of  injunction.    See  tit.  In- 
junction. 
for  new  trial.    See  tit.  New  Trial. 
generally,  8  1003-1007. 

Informality,   refused   for,   second  applica- 
tion, 8  182. 
injunction,  to  vacate  or  modify,  8  532. 
judgment,  to  vacate,  8  663. 
must  be  made  where,  8  1004. 
notice  of 

at  what  time  to  be  given*  9  1005. 

generally,  8  1005. 

service,  etc.,  88  1010-1021. 

time  for,  when  served  by  mail,  8  1006. 

time  to  be  given,  8  1005. 

when  to  be  given,  8  1005. 
postpone  trial,  to,  for  absence  of  witness, 

etc.,  8  595. 
reference  ordered  on,  in  what  cases,  8  639. 
repeating  motion  prohibited,  88  182,  183. 
res  judicata.    See  tit  Res  Judicata. 
special  proceedings,  in,  8  1064. 
transfer 

of  motion  to  show  cause,  8  1006. 

to  another  judge,  8  1006. 
what  it  is,  9  1003. 
where   made,   8  1004. 

MULTIPLICITY  OF  SUITS 

injunction  to  prevent,  6  526. 

MUNICIPAL  CORPORATION 
actions 


to  contest  local  assessment,  limi- 
tation,  8  349. 
to   recover   for   damages   by   mob 

or    riot,    limitation,    8  340. 
venue  in,  8  394. 
by,  transfer  to  another  county,  8  394. 
adjusting  Indebtedness,  etc.,  of 

answer  to  petition  for,  8  1822d. 
demurrer  to  petition  for,  9  1822d. 
how      amount      determined.      88  1822e, 
1822f. 
adjustment  and  Indebtedness  of 
now  nmonnt  determined 

provisions  as  to  judgment.  8  1822f. 
judgment  in,  provisions  as  to,  8  1822f. 
petition  for,  8  1822c. 

answer  to,  who  may  file,  8  182 2d. 
demurrer  to,   8  1822d. 


MUNICIPAL    CORPORATION 

adjustment  and  Indebtedness  of — (Cont'd), 
rules    of    pleading    and    practice    in, 

8  1822d. 
who   may   answer   or   demur,    8  1822d. 
bond  need  not  be  given  in  action,  88  529, 

1058. 
condemnation   of  lands  of.    See   tit.  Emi- 
nent   Domnln. 
as  to,  generally,  8  1240. 
cutting  or  injuring  trees  in,  damages  for, 

8  733. 

Injunction   by,  undertaking  not  required, 

98  529,  1058. 

limitation  of  action 

to  contest  local  assessment,  9  349. 
to  recover  for  damages  done  by  mob 
or  riot,  9  340. 
mechanics'  lien  on  city  lots,  9  1191. 
mob  or  riot,  action  for  damages  by,  limi- 
tation, 9  340. 
ordinance  of,  how  pleaded  in  police  court, 

9  929. 

partition 

of  property  Included  in  site  *of,  9  763. 

proceedings  affecting  streets  oi^  9  763. 

right  of  to  take  property  for  streets,  not 

affected  by  code,  9  1263. 
riot   or   mob,   action   to   recover  damages 

done  by,  limitation,  9  340. 
service  of  summons  on,  9  411. 
trees,  cutting,  etc.,  in,  damages  for,  9  733. 
undertaking  in  injunction,  not  required  to 

give,  99  529,  1068. 
venue  in  actions  against,  9  394. 

MUNICIPAL   COURT  OF  APPEALS 

transfer  of  actions,  books,  and  papers  to 

the  superior  court,  9  79. 

MUNICIPAL  CRIMINAL  COURT 

transfer  of  actions,  books,  and  papers  to 

the  superior  court,  9  79. 

MUNICIPAL  ELECTIONS.    See  tit.  Contest- 
ing Elections. 

MUTUAL    MISTAKE.     See    tit.    Errors,    De- 
fects, etc 

NAMES.   See  tit.  Change  of  Name. 

annual  return  of  changes  of,  to  be  made 

to  secretary  of  state,  9  1279. 

banking  corporation  not  to  use  name  of 

frtondly  society,  9  1276. 

change  of 

as  to,  generally,  99  1276,  1278. 

application  for 

hearing  of,  9  1278. 

how  made,   9  1276. 

what  to  contain,  9J276. 

who  may  make,  9  1276. 
corporate,  petition  for,  9  1276. 
county   clerk   to   make   returns  of  to 
secretary  of  state,  9  1279. 

county  court's  jurisdiction,  9  1276. 

minors,  who  may  apply  for,  9  1276. 

objections  to,  9  1278. 

petition  for 

as  to,  9  1276. 
hearing   of,    9  1277. 
posting  of,   9  1277. 
publication  of,  8  1277. 
service  of,   8  1277. 
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NAMES 

change  of — (Continued), 
proceedings  on,   §  1276. 

proof   of  publication   of   petition, 
8  1277. 
complaint  must  contain,  what,  8  426. 
corporate,  change  of,  (1276. 

fictitious 

may  be  used,   §  474. 
suing  party  by,  S  474. 
true,   must  be  Inserted  when   discov- 
ered, 8  474. 
jurisdiction   to   change,    8  1276. 
presumption    as    to    identity    of    person 

from  identity  of,  8  1963. 
publication  of  change  of,  8  1279. 
summons  to  contain,  8  407. 
verdict,    each    juror's    must    be    entered, 

8  628. 

RATIONAL  GUARD 

members  of,  exempt  from  jury  duty,  8  200. 

N  ATURALIZATTON 

superior  courts  have  power  of,   8  76. 

navigable:  waters 

as  boundaries,  8  2077. 
NECESSARY  PARTY.    See  tit.  Parties, 

NE  EXEAT 

abolished,  8*478. 

NEGLECT 

by    executor    or    administrator.     See    tit. 

Executor  or  Administrator. 

injury  or  death,  action  for,  88  376,  377. 

NEGLIGENCE 

causing  death,  action  for,  68  376,  377. 

damages  for  death,  8  377. 

excusable,  as  ground  for  relief  from  de- 
fault in  justices'  court, 
8  859. 

limitation  of  action  for  damages  for  death 

caused  by,  8  340. 

non-expert  evidence.  See  tit.  Opinion-Evi- 
dence. 

relief   from   Judgment    on   ground   of   ex- 
cusable,  8  473. 
NEGOTIABLE  INSTRUMENT.    See  tits.  Bills 
and  Notes}  Promissory  Notes 

dishonor,  notice  of,  6  1866. 

indorsement,   presumption   as   to    time   of 

making,   8  1963. 

joinder    of    parties    in    suits    respecting, 

8  383. 

notice  of  protest,   imports  what,   8  1866. 

presumption 

as  to  time  and  place  of  indorsement, 

8  1963. 
of  consideration,  8  1963. 
set-off,  8  400. 

several    actions    on,    costs    and    disburse- 
ments, 8  1023. 
transfer  of,  not  to  affect  set-off,  8  368. 

NEUTER 

included  in  masculine  gender,   8  17. 

NEW   MATTER 

answer 

in,    deemed    controverted,    §  462. 
may  contain,  8  437. 
in  answer,  deemed  denied,  8  462. 


NEW  PROMISE 

effect  on  limitation,  8  560. 
limitation,  effect  on,  8  360. 

NEW  SURETIES.   See  tits.  Sureties)  Under- 
taking. 
on  bond  of  administrator.    See  tit  Outfcs 

and     Bonds     of     Executor*, 
etc. 

NEW  TRIAL.    See  tit.  New  Trials  and  Af- 


accldent  or  surprise,  for,  8  667. 
affidavit,  on  motion,   8  669. 
against  law,  verdict,  8  657. 

appeal 

as  to,  8  53. 

effect  of  order  for,   8  53. 
from     order     granting     or     refusing, 
88  939,  952. 

application  for,  when 

may  be  made  on 

bill  of  exceptions,  8  658. 
minutes  of  court,  8  658. 
must  be  made  on  affidavit,  8  658. 
argument  of  motion,  8  660. 
bill  of  exceptions  on  motion  for,  may  be 

used  on  appeal,   8  950. 
by  order  of  court,  6  662. 
chambers,  motion  may  be  heard  at,  88  166, 

663%. 
chance,  jury  resorting  to,  for,  8  657. 
costs  of  appeal,  8  1027. 
court   may   order,   without  application   of 

parties,  when,  8  662. 

damages 

excessive,   8  657. 
insufficient,  8  657. 
definition  of,   8  656. 

disregard  of 

evidence,   for,   8  662. 

instructions,  for,   8  662. 
distribution    of    decedent's    estate,    6 1664. 
eminent  domain,  6  1257. 

costs  on,    8  1254. 
error  in  law,  for,    8  657. 

evidence 

for  disregarding,   8  662. 
for  insufficient,    8  657. 
for  newly  discovered,  8  657. 
excepted,   adverse  party   deemed   to   have. 

8  647. 
excessive  damages,   8  657. 
forcible  entry,  provisions  relating  to  ap- 
ply,  81178. 
grounds  for 

as  to,  generally,  88  657,  662. 

accident  or  surprise,  8  657. 

errors  in  law  occurring  at  the  trial. 

8  657. 
excessive  damages,   8  667. 
insufficiency  of  the  evidence,   8  667. 
irregularity     in    proceedings     of     the 

court,   8  657. 
misconduct  of  jury,  8  657. 
newly  discovered   evidence,    8  667. 
hearing  of  motion 

practice  on,   8  660. 

reference    to    report    of    reporter    or 

transcript   thereof,   8  660. 
reference  to  the  evidence,  orders,  and 
pleadings,   9  660. 
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HEW  TRIAL 

hearing  of  motion — (Continued). 

time  for,  §  660. 
heirship,  provisions  apply  in  proceedings 

to  determine,  8  1664. 
in  actions  on  mechanics'  liens,  9  1199. 
in  disbarment  proceedings.     See  tit.  Dls- 

•  banncnt  Proceedings. 

in  partition.     See  tit.  Partition. 

Instruct  lon« 

for  disregarding,  §  662. 

for   misconception   of,    9  662. 
irregularities  in  proceeding,  9  657. 
jurV,  for  misconduct  of,   8  657. 


motion  for,   where   made,   9  1092. 

new  trials  in,   f  1109. 
mechanics'      liens,      in     cases     involving, 

9 1199. 
minutes  of  court,  motion  on,  9  659. 

misconduct  of  jnry 

as  to  new  trial,  for,  9  657. 
how  may  be  proved,   9  657. 

motion  for 

court  always  open  for,  9  73. 

court  may  grant,  of  its  own,  9  661. 

hearing,   9  660. 

in  mandamus,  where  made,   9  1092. 

mandamus,   in,    9  1092. 

notice  of,  see  "notice  of  motion  for," 
this   title. 

of  court's  own  motion,  granted,  when, 
9  662. 

papers   required,   9  658. 

prohibition   in,   9  1108. 

to  be  based  on  what  papers,  9  658. 

to  be  heard  at  time  specified  or  dis- 
missed, 9  660. 

when  denied  for  defective  notice  of 
intention,  9  659. 

notice 

of    Intention 

defective,  motion  denied,  9  659. 
service  on  adverse  party,  9  669. 
time  for  filing,  9  659. 
what  to  contain,  9  659. 

of  motion  for 

as  to,  generally,  9  659. 
upon  whom  served,  9  659. 
waiver  of,   3  659. 
what  to  contain,   9  659. 
withdrawal  of,  9  659. 

when  motion  Is  to  be  mnde  on 

errors  of  law,  9  659. 
insufficiency   of   evidence,    9  659. 
minutes  of  court.  9  659. 
on  what  papers  moved  for,   9  658. 

order 

for,  effect  of,  9  660. 
of,  review  of  on  appeal,  9  662. 
passion  or  prejudice,  for.  9  662. 
probate    orders    and    decrees,    provisions 

relating   to   new   trials   ap- 
ply, 99  1714,   1717. 

procedure 

when  motion  Is  to  be  mnde  on 

affidavits,   9  659. 

bill  of  exceptions,  9  659. 


NEW  TRIAL 

procedure —  (Continued). 

where  motion 

is    made    on    statement    of    case, 

9  659. 
on  around  of 

errors  of  law,  9  659. 

Insufficiency       of       evidence, 
9  659. 
prohibition,  new  trial  in,  9  1110. 
review,  new  trial  in,   9  1109. 

statement 

on  motion,  8  659. 

settled  after  motion  for,  may  be  used 
on  appeal,   9  960. 
terms,  order  for  on,  98  657,  660. 

verdict 

.   chance,  8  657. 
prevention   of,   new   trial   In   case   of, 

8  616. 

when  may  be  granted,  9  657. 

when  verdict  prevented,  8  616. 

writs,  what  code  sections  apply  to,  8  1110. 

NEW  TRIALS  AND  APPEALS.  See  tit. 
New  Trial. 

as  to,   9  1714. 

in   will  contest,  order  denying  new   trial 

appealable,    8  1714. 

NEWLY   DISCOVERED   EVIDENCE 

new  trial  for,  8  657. 

NEWSPAPER.     See  tit.  Publication. 

proof  of  publication  of  summons;  8  416. 
publication  in,  how  proved,  8  2010.  . 

NEXT    OF   KIN 

notice   to   be   given    to   before   order    for 

sale     of     estate     of     ward. 
8 1782. 

NOMINATING  GUARDIAN.  See  tits.  Exec- 
utors and  Administrators!  Guard- 
ian of  Minora. 

NONJOINDER.  See  tits.  Joinder  of  Causes 
of  Action}  Parties. 

NONJOINDER  OF  PARTIES.  See  tits. 
Joinder  of  Parties}  Parties. 

NONJUDICIAL  DAYS.     See  tit.  Holidays. 

as  to,  generally,  8  134. 

NONRESIDENT 

administrator,  as,   8  1369. 

agent  for,   in   distribution,   88  1691-1695. 

attachment  against,  8  537. 

contempt,  of,   8  1015. 

corporation,    security    for    costs,    88  1036, 

1037. 
costs,  security  for  by,  8  1036. 
default  judgment  against,   8  685. 

distribution 

of  estate  of,  9  1667. 

to    treasurer   where    distributee   is    a, 

9  1703%. 
estate  of 

distribution  of,   9  1667. 
Jurisdiction    of    probate    court    over* 
9  1295. 
guardians.     See   tit.  Guardians. 

as  to,   99  1793-1799. 
limitation    of    time    in    which    to    claim 

escheated  estate  by,   9  1272. 
partition  affecting.     See  tit.  Partition. 
as  to,  9S  757,  762,  788,  789. 


4088 


INDEX. 


NONRESIDENT— (Continued). 

place  of  trial  of  action  against,  9  895. 
pleadings    of,    to    be    verified    by    whom, 

5446. 
publication  of  summons  against.    See  tits. 

SwBmoM)  Publication. 
as  to.  generally,  §9  412,  418,  757. 
security  for  costs  by,  5  1036. 
service  on,  manner  of,  §  1015. 
subpoena  for,  manner  of  service  of,  9  1015. 
wards.     See  tit.  Guardians, 
as  to,  IS  1798-1799. 

NONSUIT 

consent  of  party,  on,  9  681. 

dismissal   at   Instance   of   court.     See   tit. 

Dismissal. 
generally,   9  581. 
granted,  when,   9  581. 
grounds  for,  S  581. 
intervention,    effect   on,    §  681. 
judgment   on,   not   on   merits,   §  581. 
merits,  in  what  cases  judgment  to  be  on, 

1588. 

on  fallare 

of  party  to  appear,  {581. 

to   prove  case  for  jury,   9  581. 
on  plaintiff  abandoning  action,  9  581. 
provisional  remedy,  effect  on,  9  681. 
specify  grounds  of  motion  for,  defendant 

must,  9  581. 
terms,  offering,  9  581. 
when  may  be  entered,  9  581. 

NOTARY  PUBLIC 

affidavit 

in  another  state,  may  take,  9  2018. 

may  take,  9  2012. 
deposition,  may  take,   9  2081. 
oaths,  etc.,  may  administer,  9  2093. 
seals,     records,     and     furniture     exempt. 

9  690. 

NOTE.     See  tits.   Bill*  ana   Notes*   Promis- 
sory '  Notes. 

power  of  execntor  or  gnardlan  to  borrow* 

saoaey  on  unsecured 

as   to.   generally,   9  1577a. 
procedure  on,  9  1577a. 

NOTICE 

adverse  party,  to,  to  produce  writing.   See 

tit  Notice  to  Prodnee. 

appeal,     of.      See     tit.    Appeals    in    Civil 

Actions. 

as  to,  9  940. 

to  superior  court,  9  974. 
appearance      dispenses     with      proof     of. 

9  1306. 

attached 

property,  of  sale  of,  99  548,  550. 
vessel,  of  sale  of,  9  824. 

attorney 

of  change  of,  9  285. 

of  death  or  removal  of,  9  286. 

of  substitution  of,   9  285. 
bill  of  exceptions.     See  tit.  Bill  of  Excep- 
tions. 

in  settling,   9  650. 
by     administrator     of     final     settlement, 

9  1634. 
calendar,  on  restoring  case  to,  9  598. 
constructive,   lis  pendens   is,    9  409. 
construed,  how,   9  1864. 


NOTICE — (Continued). 

contempt  proceedings,  to  show  cause  In, 

91212. 
contribution,  of  claim  for,  9  709. 
corporation.    See  tit.  Corporation. 

dissolution  of,  notice  of,  hearing  on. 
9  1283. 
death 

given     of     to     public     adntinistrator. 

9  1728. 
or  removal  of  attorney,  9  886. 


creditors,  to.     See  tit.  Clalsaa  Aaratmst 
Estate. 
as  to,  9  1490. 
estate,    of    postponement    of    sale    of 

9  1658. 
real  property,  of  sale  of.  99  1647.  1549. 
defective  title,  papers  in  case  with,  valid. 

„  when,   9  1046. 

distribution,  of  proceedings  on.  1 1664. 

execution-sale,  of 

as  to,   9  692. 

liability  for  defacing  or  taking  down. 

9  693. 
selling  without,   9  893. 

form  of,  9  1010. 

heading  to  paper,   defective,   9 1046. 

hearing,  of,  9  694. 

in  Justice  court,  9  850. 

Imprisonment,  on  application  for  dis- 
charge from,  9  1144. 

In  claim  and  delivery,  when  and  where  to 

be  filed,  9  620. 

in    mechanics*    Hen.      See    tit.    Mechanics* 

Lien. 

injunction,  of  motion  to  dissolve*  9  532. 

judicial.     See  tit.  Judicial  Notice. 
taken  of  what  facts.  9  1875. 

letters   of   administration,    of   application 

for,  9  1378. 

lienholders,  to  in  partition  to  appear  be- 
fore  referee.    9  762. 

lis  pendens.     See  tit.  Lis  Pendens. 

mall,  service  by,  time  for,  9  1006. 

mandamus,  of  application  for,  9  1088. 

mechanics'      lien.        See     tit.      Mechanics' 

Liens. 
to  owner  of  work  done,   9  1184. 

motions   and   orders,   of.   99  1003-1107. 

must  be  given  to  defendant,  after  ap- 
pearance, of  all  proceed- 
ings, .9  1014. 

need   not   be    given    to    defendant,    where 

he  fails  to  appear,   of  pro. 
ceedings,   9  1014. 

negotiable     Instrument.      See    tits.    Bills 

and    Notes;    Negotiable    In- 
stmments;    Promissory 
Notes. 
of  dishonor  of,  construction  of,  9  1865. 

new  trial.     See  tit.  New  Trial. 

of  intention  to  move  for,  9  659. 

nonresident  guardian.     See  tit.  Guardian. 
of  removal  of  property  by,  9  1798. 

nonresidents,  to,  upon  whom  to  be  served. 

9  1015. 

of  appeal.  See  tit.  Appeal  In  Civil  Ac- 
tions. 

of   change   of  attorneys,   9  285. 

of  claim  against  estate  of  decedent.    See 

tit.   Claim   Against   Estate. 
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NOTICE— -(Continued). 

of   hearing.     See   tit.   Procedure   fm  Civil 

Action. 

on  petition  to  establish  heirs,   8  1724. 
on  petition  to  set  aside  exempt  prop- 
erty, §  1466a. 
how  served  and  when,  §  1465a. 
of  Intention  to  move  for  vacation  of  Judg- 
ment, when  given  and  what 
to  contain,   8  1663a. 
of  new  trial.    See  tit.  New  Trial. 
of     pendency     of     action.       See     tit.     Lis 


of  time  of  hearing;  of  petition  to  establish 

heirs,  81724. 

of  trial.  See  tits.  Procedure  In  Civil  Ac- 
tion) Trial. 

orders  made  without,  vacated  and  modi- 
fled  how,  8  937. 

partition,  sale  in,  of,  8  755.  ^ 

perpetuating*    testimony,    of    proceedings 

to,  8  2084. 

prisoner,    of    application    for    discharge, 

81145. 

probate,  of  petition  for,  8  1303. 

recorded  probate  decree  or  order  '  as, 

8  1706. 

redemption  from   execution,  of,   8  703. 

requisites  of,  8  1010. 

served  how,  88  1010,  1011. 

service 

as  to,  generally,  88  1010-1017. 
how  made,  88  1010,  1011. 
mail,  by,  8  1012. 
nonresident,   on,    8 1015. 
of,  time  for,  8  1005. 
time  for  extension  of,  6  1054. 
sole  trader.     See  tit.  Sole  Trader. 
of  application  to  become,  8  1812. 

special  of  administration  proceedings   by 


demand  of,  by  relatives,  8  1761. 
served  how,  8  1761. 
surety,  to  of  entry  of  judgment  against. 

8 1055. 
tenant   holding   over,   to,   and   how   to  be 

served.    88  1161,    1162. 
title  to,  want  of,  effect,  6  1046. 

to   heirs,   special 

how  given,  8  1380. 

request   for,   what   to   contain,   8 1380. 
to  proceed.     See  tit.  Notice  to  Proceed. 
to  show  cause.     See  tits.  Notice  to  Show 

Cause  |    Procedure    Is    Civil 

Actions. 

to  take  deposition.     See  tit.  Deposition. 

dispensed  with  where  witness  resides 

out    of   state,   when,    8  2029. 

to   unknown    owners.      See   tit.   Notice   to 

Unknown    Owners. 

trial  of 

as  to,  generally,  8  594. 

when   cause   transferred   to  another's 
justices'   court,   8  836. 
writ  of  review,  of  application  for,  8  1069. 
written,  must  be,  8  1010. 

NOTICE   OF   APPEAL.     See   tit.    Appeals   In 
Civil   Actions. 

NOTICE    OF    HEARING.      See    tits.    Notice) 
Procedure  In  Civil  Actions, 


NOTICE  OF  HEARING — (Continued). 

In  Justices'  conrt 

form  of  notice,  8  850. 
necessity  for,  8  350. 
service  of  notice,   8  350. 

NOTICE  OF  MOTION.  See  tits.  Motion  % 
Notice. 

NOTICE  OF  MOTION  FOR  NEW  TRIAL.. 
See  tits.  New  Trial  \  Notice. 

NOTICE  OF  PENDENCY  OF  ACTION.  See 
tit.  Lis  Pendens. 

in  action  to  quiet  title,  8  750. 

when  to  be  filed  and  contents  of,  8  750. 

NOTICE  OF  SETTLEMENT.  See  tits.  New 
Trial  |  Notice. 

NOTICE  OF  TRIAL.  See  tits.  Notice j  Pro- 
cedure In  Civil  Actions)  Trial. 

NOTICE  TO  PRODUCE 

disobedience   of,    secondary   evidence   ad- 
missible,  8  1938. 

refusal  to  produce  books  and  papers 

exclusion  of  evidence  for,  8  1000. 
presumption   on,   8  1000. 
when  unnecessary,   8  1938. 

NOTICE  TO  SHOW  CAUSE.  See  tit.  Pro- 
cednre  In  Civil  Actions. 

in  contempt  proceedings,  8  1212. 

NOTICE  TO  UNKNOWN  OWNERS 

how  served  in  action  to  quiet  title,  8  750. 
affidavit   of   service   and   contents   of, 
8  750. 

NOTICES  AND  PAPERS 

filing  and  service  of,  8  1010. 

bow  served 

as  to,  8  1010. 
on  attorney,  8  1010. 
notice  after  appearance,  8  1014. 


by  mail,  when,  8  1012. 
how  made,  8  1013. 
by  telegraph,  8  1017. 
of  notice  on  nonresident,  8  1015. 

provisions  for  service  not  to  ap- 
ply   in    contempt    proceed- 
ings, when,  8  1016. 
where    party    has    an    attorney, 
service    may    be    made    on 
him,  8  1015. 
when  made,   8  1012. 
when  and  how  served,  8  1011. 
upon  a  party,'  8  1011. 
upon  attorney,  8  1011. 

NUISANCE 

abatement  of.  8  781. 

action   for,   may   be   instituted   by  whom. 

8  731. 
civil  action  may  be  brought  in  name  of 

the  people,  8  731. 
continuing.    8  731. 
definition  of.  8  731. 
enjoining.   8  731. 
generally,  8  731. 

jurisdiction  In 

of  district  court,  98  76,  731. 

of  supreme  court,  8  52. 
private,   8  731. 
public.   8  731. 
who  may  sue,   8  731. 
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NUMBER 

of  witnesses  to  prove  fact 

one   sufficient,   §  1844. 
exception  to  rale 

in  perjury,  8  1844. 
In  treason,  §  1844. 
singular  or  plural  words  in  code,  5  17. 

NUMBERS 

may  be  expressed  by  numerals,  9  186. 

NUMERALS 

may  be  used  to  express  numbers,  8  188. 

NUNC  PRO  TUNC 

certain   papers    to   be    filed,    in   action    to 

quiet  title  to  real  property, 
§  1046a. 

filing  of  papers  destroyed  by  fire  or  other 

calamity,   8 1046a. 

NUNCUPATIVE  WILL.     See  tit.  Wills. 
as  to,  generally,  88  1344-1346. 

OATHS  AND  AFFIRMATIONS.  See  tit. 
Oaths  and  Bond*  of  Executors  and 
Administrators. 

administered 

by  whom,  98  128,  177,  2093. 
how,  9  2094. 
administrator,  of,   88  1285,  1S87. 


OATHS  AND  AFFIRMATIONS — (Continued), 
to  witness.     See  tit.  Witness. 
who  may  administer,  88  1242,  2093. 

wltnee*  of 

as  to,  generally,  88  2094,  2097. 
affirmation  Instead  of,  8  2097. 

OATHS  AND  BONDS  OF  EXECUTORS  AND 
ADMINISTRATORS 

additional  bond,  when  required,   §  1389. 
additional  security,   8  1894. 
appear  and  qualify,  must,   8  1249. 
application  for  new  sureties  to  be   made 

any   time,   8 1406. 
approval  of  bonds,  8  1292. 
are  required,   8  1287. 


equivalent  to  oath,  8  2097. 

form  of,  8  2097. 

in  place  of,  8  2097. 
appraiser,  of,  68  1445,  1449. 
arbitrators  and  administrators,  of,  88  1285, 

1387. 
attorney  of 

on  admission  to  practice,  8  278. 

when    acting    as    Judge    pro    tempore, 
8  72. 
commissioner  or   elisor,   of,   to   sell   prop- 
erty,  8  726. 
corporation's,   how  may  be   taken,   8  1348. 
deputy  justices'  clerk,  authority  of  to  ad- 
minister,  8  86. 
executor   or  administrator,  of,   8  1387. 
form   of,    96  2094-2096. 
include    declaration,    9  17. 
Judicial  and  certain  officers  authorized  to 

administer,    6  2093. 
Juror,  of,   9  604. 
justices'  clerk,  of,   8  86. 
of     commissioner     appointed     to     sell     in 

mortgage  foreclosure,  8  729. 
of  guardian  to  render  account,   8  1754. 
of  receiver.     See  tit.  Receiver. 
phonographic  reporter,  of,  8  272. 
power  of 

court  to  administer,   8  128. 

judicial  officer  to  administer,  6  177. 
prisoner,  of,  on  his  discharge,   8  1148. 

public  admlnlntrator 

as  to  what  taken,  §  1727. 
authorized   to  administer,   8  1242. 

receiver,   of,   §  567. 

sole  trader,  of,  6  1818. 

special  administrator,  of,  6  1414. 

to  be  administered  prisoner  on  applica- 
tion for  discharge  from 
civil    arrest,    8  1150. 

to  inventory.  See  tit.  Inventory,  Ap- 
praisement, and  Pos«e««lon 
of  Estate. 


additional 

application  for 

order    on    to    be    entered    in 

minutes,  8  140€. 
when  may  be  made,  8  1406. 

citation   on 

service    where    executor    ab- 
sconds     or      can       not      be 
found,  8  1898. 
time   and    manner   of    service 

of,  8  1298. 
when      security      insufficient. 
881399,   1402. 
for   sale  of  real   property.    8  1389. 
hearing'  of  evidence  on,  8  1397. 

petition  for 

hearing  of,  8  1897. 

new     bond      ordered,      when. 

6  1397. 
suspending    power    of    repre- 
sentative    until     given. 
8  1436. 
when  bond  insufficient.  8  1397. 
when  sureties  in  failing  con- 
dition,  6  1397. 
security    when    bond    insufficient. 

8  1394. 
suspending    power    until     matter 

determined,    8  1401. 
when  not  required,  6  1389. 
when  ordered,   6  1399. 
amount  of,  8  1388. 

another    representative    may    sue    on. 
8  1586. 

approved 

may    be    by    Judge    at    chambers, 

8  166. 
must    be    by    Judge    of    superior 
court,   8  1393. 
certificate    of   Justification    to    be    at- 
tached   to,    8  1393. 
citation  of  svretie* 

on   insufficient,    6  1394. 
to    be    examined   as    to    qualifica- 
tions, 8 1394. 
competency     of    all     representatives. 

8  1426. 
conditions  of 

as  to,   8 1390. 

separate    where    more    than    one 
administrator,   8  1391. 
dispensed  with,  when,  8  1396. 
examination  of  sureties  as  to  qualifi- 
cations,   8 1398. 
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OATHS  AND  BONDS  OF  BXBCUTORS  AND 
ADMINISTRATORS 
bonds — (Continued). 

failure  to  give,  deprives  of  right   to 
administer,   8  1395. 

form  and  requisites  of 

as  to,  generally,  §  1388. 
further  security,  when  required  with- 
out application   for,    §  1402. 
Insufficient,      citation      to      sureties, 

§  1394. 
justification     of     sureties.       See     tit. 
Justification  of  Sureties. 
as  to,  §  1388. 
liability  on,  8  1407. 

new,  revoking  letters  for 

failure  to  give,  8  1405. 
neglecting  to  give,  $  1400. 
new  surety  given,  releases  old,  S  1404 
of  corporation  as,  8  1348. 
petition  to  require  when  the  will  pro- 
vides   otherwise,    8  1401. 
release  of  sureties 

citation    to    give    other    sureties. 

8  1403. 
giving  new  bonds  as,  8  1403. 
petition    for,    8  1403. 
representative  must  give,   8  1388. 
right     to     administer     ceases     where 
sufficient  not  given,   §  1395. 
separate,   where   there   is   more    than 

one  representative,   8  1391. 
several  recoveries  on,   8  1392. 
sureties 

filing    petition     showing;     insuffi- 
cient,   and   asking  .  further, 
8  1397. 
giving  new,  releases  old,  6  1404. 
release    of,    citation    for,    service 
wh  ere      executor     absent, 
8  1403. 
suspending-   powers   until    determina- 
tion   of   application    to    re- 
quire, 8  1401. 
to  be  recorded  byVclerk,  8  1887. 
citation    and    requirements    of    judge    on 

deficient   bond,    8  1394. 
additional  security,  8  1394. 
citation  of  executor,  etc.,   to  show  cause 

against,      application      for 
further   bond,    8  1398. 
conditions  of  bonds,   8  1390. 
corporation  as  executor,  oath  of,  8  1348. 
farther  security 

ordered  without  application  of  party 

in  interest,  8  1402. 
to  be  ordered,  8  1399. 
liability  on  bond,   8  1407. 
neglect 

to  give  new  sureties  forfeits  letters. 

8  1405. 
to   obey   order,    effect   of,    8  1400. 
new  sureties,  8  1404. 

neglect  to  give  forfeits  letters,  8  1405. 

oath   of 

before  letters  issue,   8  1387. 

special  administrator,   8  1414. 
party  in  interest  need  not  apply  for  sus- 
pension    of     executor     for 
failure     to     give     security, 
8  1402. 


OATHS  AND  BONDS  OF  BXBCUTORS  AND 
ADMINISTRATORS — (Continued), 
petition     showing    falling    security    and 

asking  further  bond,  6  1897. 
release  of  sureties,  8  1403. 
right  ceases  when  sufficient  security  not 

given,   8  1395. 
several   bonds  where  there  is  more  than 

one  administrator^  8  1391. 
justification  of  sureties  on,  8  1393. 
must  be  approved,  8  1393. 
several   recoveries   may   be   had   on   same 

bond,    8  1392. 
suspending  power  of  executor  for  failure 

to    give     further     security, 
8 1401. 
to  be  recorded,  8  1387. 
when  bond  may  be  dispensed  with,  8  1396. 

OBJECTION 

in  practice,  taken  by  answer  of  demurrer, 

when,   6  433. 

may  be  taken  to  the  dissolution  of  a  cor- 
poration, when,  8  1231. 

to    appointment    of    referee,    tried    how. 

8  842. 

to    granting     letters     of     administration. 

filed,  when,  5  1351. 

to  questions.  See  tits.  EvNence;  Exam- 
ination of  Witnesses!  Tes- 
timony. 

to    questions    on    cross-examination.      See 

tit.    Cross-Examlnatlon. 

waived  if  not  taken  by  demurrer  or  an- 
swer, 8  434. 

when  taken  by  demurrer  or  answer,  8  433. 

OBLIGATION 

arises  from  contract  or  operation  of  law. 

8  26. 
definition  of,  8  26. 

OFFER  TO  COMPROMISE.     See  tit.  Tender. 
admits  nothing,   8  2078. 
generally,   8  997. 
in  justices'  courts,  8  895. 
proceedings    on    where    made    after    suit 

brought,  8  997. 

OFFICE 

abolished  by  the  code.  8  7. 

appeal  from  judgment  that  one  is  usurp- 
ing, does  not  stay,  8  949. 

construction     of     repeal     as     to     certain 

offices,  8  7. 

mandamus    lies   to   compel    admission    to, 

8  1085. 

repeal,  by  code,  8  7. 

tenmre 

how  code  affects,  8  6. 
of.  preserved,  8  6. 
usurpation   of,   proceedings  as  to,   88  802- 

810. 


In  office  of 

judge,    does    not    affect    proceed- 
ing's,  8  184. 

superior  judge,  8  70. 

supreme  court,  8  42. 
in.  of  justice,  supervisors  to  fill,  8  111. 
when  election  annulled.  8  1127. 

OFFICE  HOIT18 
as  to,  8  262. 
in  justices'  courts,   8  88. 
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OFFICER 

arresting  witness,  liability  for,  9  2069. 

assuming  to  be  an,  a  contempt,  S  1209. 

authority  of  majority,  of,   9  15. 

bailiffs  of  supreme  court,  99  266,  266. 

bond,   not   required   to   give   in   action   in 

official    capacity,    9  1Q58. 

custodian    of    public    writing;    bound    to 

give  certified  copies  there- 
of, 9 1892. 

de    facto,    action    agrainst,    limitation    of, 

9  841. 

disobedience    of    process,    order   or   judg- 
ment, a  contempt   9  1209. 

entries  by,  prima  facie  evidence,  99  1820, 

1926. 

exempt  from  Jury  duty,  9  200. 

impeachment  of.     See  tit.  Impeachment. 
as  to,  generally,  99  86-39. 

Joint  authority  to,  majority  may  act,  9  16. 

judgment  against 

conclusive  against  sureties,  9  1056. 
enforced  how,  •  9  710. 

Judicial 

affidavits,  etc.,  power  to  take,   9  179. 
contempt,  power  to  punish  for,  99  178, 

«r  1209' 
controlling    power     of     courts     over, 

9  128. 
depositions,  taking,  9  2020. 
exempt  from  Jury  duty,  9  200. 
generally,    99  156-172. 
notice   of   public   and   private   official 

acts,  9  1825. 
powers,  etc.,  of,   9  176. 
to    have    no    partner   practicing   law, 
9  172. 
limitation  of  action  against 

as  to,  generally.  99  339,  341. 
for  escape  of  prisoner,  9  340. 
majority  may  act,  when,  9  IB- 
ministerial,  powers  of,  99  128,  262. 
misbehavior  of,  contempt,  when,  9  1209. 
oaths,     what    authorized     to     administer, 

9  2093. 
of  courts  of  Impeachment,  9  37. 

presumed 

regularly    appointed,    9  1963. 
to  perform  official  duty,  9  1963. 
replevin,  not   bound  by  affidavit  of  value 

in,  when,  9  473. 
secretaries   of  supreme  court,   99  265,   266. 
service  of  mandamus  upon  majority  of  a 

board,   effect   of,   9  1096. 
supreme  court,  of,  99  265,  266. 

traveling   expenses   of,    9  47. 
usurpation   of   office.     See   tit.   Usurpation 

of  Office. 
as  to,  generally,  5§  802-810. 
venue  in  actions  against,  9  393. 
verification  of  pleadings  where  an  officer 

is  a  party,  9  446. 
witness,  as  a,   9  1881. 
OFFICIAL  BALLOT,     See  tit.  Election*. 
OFFICIAL.   BOND 

action  on 

of    administrator.      See    tit.    Adminis- 
trator, 
of  county  treasurer.     See  tit.  Cosmty 


OFFICIAL  DOCUMENT 

how  proved,  9  1918. 

OFFICIAL     REPORTER. 


274a. 
49. 


See    tit.    FfcuM- 


OIL  PD7E-LINB 

eminent  domain,  9  1288. 

OLOGRAPHIC  WILLS.  See  tits.  Helograntfcl 
Wills  |  Wills. 

as  to  how  proved,  9  1309. 

OPINION 

may  be  taken  down  in  shorthand,  I 
of  supreme  court  to  be  In  writing,  I 
of  trial  court.     See  tit.  Trial  fry 
OPINION-EVIDENCE.      See    tits.    Evid 

Non-export. 
ORAL  EXAMINATION.  See  tit.  Examln 
of  Witnesses. 
definition  of,  9  2005. 

ORAL  INTERROGATORIES.     See  tit 
oitiona. 

ORDERS.     See  tits.  Motion  |  Ordern  and 
crees;  Order  of  Sale. 

amend,  power  of  court  to,  9  128. 


intloi 


from,  time  for,  9  989. 
lies    from    special    orders   after    final 
Judgment,   9  868. 

application  repeated  for  same,  prohibited. 

99  182,  183. 

appointing  receiver.     See  tit.  Receiver. 

arrest,  of,  99  478-604. 

conclusiveness  of,  99  1909,  1962. 

condemnation,     of,     in     eminent     domain. 

9  1263. 

deemed  to  be  excepted  to,  9  647. 

definition  of,  99  1003.  1064. 

disobedience  of,  a  contempt,  9  1209. 

escheat  proceedings,  to  appear  In,  9  1269. 

ex    parte,    made    out    of    court,    may    be 

vacated    or    modified,    with 
or  without  notice.   9  937. 

fixing  time  of  hearing  of  petition  to  estab- 
lish/' heirs,  9  1724. 

for  arrest.     See  tits.  Arrest;  Ball. 

for  payment  of  money 

execution  on,  9  1007. 
how  enforced,   9  1007. 
for  service  by  publication.     See  tit. 

Ileatlon  of  Snnnoi 


of  guardian.     See  tit.  Guardian. 


evidence  of,  9  1962. 
to  be  pleaded,  when,  9  1962. 
in  injunction.     See  tit.  Injunction. 

to  show  cause  why  should  not   issue. 
9  530. 
in  special  proceedings,  same  meaning  a? 

in  civil  actions,  9  1064. 
inadvertence,  relief  from,  9  473. 
inspection  of  writings,  for,  9  1000. 
jurisdiction    of   justices'   court    over    vio- 
lation of,  9  103. 
mistake,  relief  from,  9  473. 
motions  and  orders,   99  1003.  1006. 
neglect,  excusable,  relief  from,   9  473. 
of  extra  sessions  of  superior  court,  §  67b. 
out  of  court  and  without  notice,  vacation 

and  modification,   §  937. 
payment    of    money,    for,    execution    on, 

9  1007. 
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ORDERS— (Continued). 

power  of 

judges  to  grant  and  hear  at  chambers, 

§166. 
judicial   officers   to   compel   obedience 
to,   §  177. 
probate    court,    of,    form    of,    in    general, 

9  1704. 
quo  warranto,  for  arrest  of  defendant  In, 

8  «04. 

removal  of  attorney  for  disobeying,  I  287. 

repeated  application 

for  same,  prohibited,  55  182,  183. 

when  a  contempt,  S  188. 
reviewed,  how,   9  936. 
revocation   of,  refused  by  another  Judge 

9  183. 

special  proceedings,  in.  9  1064. 

subsequent     applications     for     prohibited 

where  once  refused,  9 133. 
punishment  for  violation  of  provi- 
sion, 9  183. 

surprise,  relief  from,  9  473. 

survey    of   land,   order   for   in   ejectment. 

§9  742,  743. 

telegraph,  service  by,  9  1017. 

to  sell  property  of  decedent,  9  1523. 

to  show  cause 

must  be  served,  9  1006. 
on  application  to  sell  mining  property 
of  decedent,  9  1560. 
hearing  of,   9  1580. 
service  of,  9  1580. 
transfer  of  order  to  show  cause,  9  1006. 
what  it  is,  9  1003. 
where  may  be  made,  9  1004. 

ORDER    OF    PROOF.      See    tits.    Evidence; 
Trial. 

ORDER  OF  SALE.     See  tit.  Sale. 

ORDERS  AND  DECREES.     See  tit.  Order. 
recording  to   impart   notice  from  date  of 

filing,    9  1706. 
to  be  entered  on  minutes,  9  1704. 

ORDINANCE 

how  pleaded  In  police  court,  9  029. 
jurisdiction  of  justice  of  peace,   9  103. 
violation    of,    trial    when    by    court    and 

when  by  jury,  9  932. 

ORDINARY    PRUDENCE.      See    tit.    Neffll- 
areace. 

ORIGINAL  JURISDICTION 

of  supreme  court.     See  tits.  Courts;  Jus- 
tice of  Supreme  Court. 

OTHER     LABORER.       See     tit.     Mechanics* 

Lien. 
OUSTER,     See  tit.  Ejectment. 

OWELTY 

in  partition,  9  1681. 

PAPERS.     See  tit.  Notices  and  Papers. 

destroyed  by  Are  or  other  calamity,  filing 

nunc  pro  tunc,  9  1046a. 
lost,  how  supplied,  5  1045. 

•n  appeal 

as  to,  generally,  5  953a.  ' 

oourt  reporter  to  transcribe  report 
of  trLal.  9  953a. 

from  justices'  or  police  court,  dis- 
missal of  appeal,  return  of. 
9  982. 


PAPERS 

on  appeal — (Continued). 

return  of  to  justices'  or  police  court, 
on   dismissal   of   appeal    by 
superior  court,  9  982. 
transcript  to  be   presented   to   judge 

for  approval,  9  953a. 
what  may  be  incorporated  In,  9  963a. 
service  of.     See  tit.   Service. 

as  to.  generally,  99  1011-1017. 
in  diverse  actions,   9  1019. 
to  be  furnished  by  appellant  on  appeal, 

9  950. 
what  may  be  taken  by  jury  on  retiring, 

9  612. 
what  to  be  incorporated  in  transcript  on 

appeal,  9  963a. 

with  defective  title 

valid   when,   9  1046. 
void  when,  9  1046. 

PARENT  AND  CHILD 

minor  child,  claim  of,  right  of  parent  to 

compromise,  9  1810c. 

parent  may   sue   for   death   or   Injury   of 

minor,   9  876. 

seduction    of    daughter,    parent    may    sue 

for,  9  376. 

PAROL  EVIDENCE.     See  tit.  Evidence. 
of  custom,  can  not  be  introduced  to  vary 

written  contract,   9  1876. 
to  explain  latent  ambiguity,  9  1856. 
to  vary  writing,   inadmissible,  9  1856. 
,   when     admissible     to     explain     writing, 

9  1856. 
PARTIAL    DISTRIBUTION.      See    tits.    Dis- 
tribution! Estates  of  Decedents. 


may  be  dispensed  with,  when,  9  1663. 
order  for  payment  and  suit  thereon, 
9 1662. 
costs  on,  9  1661. 
decree  prayed  for  to  require  bond  which 

must   be  given,    9  1661. 
executor  or  other  person  may  resist  ap- 
plication for,  9  1660. 
may  order  whole  or  part  of  share  to  be 

delivered,  91661. 
notice  of  application  for  legacies,   9  1669. 
order    for    payment    of    bond    and    suit 

thereon,   9  1662. 
payment  of  legacies   upon   giving  bonds, 

as  to,  9  1658. 
petition 

may  be  made  after  one  year,  9  1663. 
application      may      be      resisted, 

9  1663. 
bond  to  be  filed  by  heir,  9  1663. 
cost  of  proceedings  shall  be  paid 

by   applicant,    9 1663. 
court    may    suspend    proceedings, 

9  1663. 
delivery  of  proceeds  to  executor, 

9  1663. 
when     bond     may     be     dispensed 

with,  9  1668. 
when  court  must  grant  petition, 
9  1663. 
prior  to  settlement,  9  1658. 
suit  on  bond,  9  1662. 

where    partition     necessary,     how    made, 

9  1661. 
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PARTICULARS,  BILL  OF.     See  tit.  Bill  of 


as  to,  generally,  $  454. 

PARTIES  IN  INTEREST.  See  tits.  Parties 
to  Action}  Party  Beneficially  Inter- 
ested! Pleading*. 

PARTIES  TO  ACTION.    See  tit.  Pleading*. 
abatement  by  death,  etc,  none,  $  885. 

absence  of 

order  made  during,  deemed  excepted 

to,   1647. 
postponement  of  trial  for,  9  595. 

action  to  be  in  name  of  party  in  interest, 

9  867. 

adding  new,   98  889,  473. 

additional,  how  brought  in,  9  389. 

administrator.       See     tit.     Executor    and 

Administrator. 
as  to,  generally,  98  369,  1586. 
action  by  on  bond  of  former  executor, 
etc.,  may  be  in  his  individ- 
ual name,  9  1586. 
may  sue  without  beneficiary,  9  869. 
or  executor,  may  sue  without  joining 
beneficiary,   9  369. 

adverse    claim,    in    action    to    determine, 

99  880,  381,  738. 

amended   and   supplemental   pleadings   to 

bring  in,  liecessary,  9  389. 

amendment,  changing,  9  473. 

application   to   be   made    party   by   inter- 
ested  person,    9  889. 

as  witness,  9  1789. 

associates  may  be  sued  by  name  of  asso- 
ciation, 9  388. 

association,  suing,  9  388. 
'beneficiary    need    not    be    joined,    when, 

9  869. 

bills   of   exchange,   parties   may    be   sued 

together,   9  383. 

bringing  in  other  parties.     See  tit.  Brlna:- 

tnsr  in  Parties. 

character,  good  admissibility  of  evidence 

of,  9  2063. 

child,  Injury  or  death  of,  9  376. 

claimants  under  a  common  source  of  title 

may  unite,  9  381. 

cloud  on  title,  in  suit  to  remove,  9  381. 


interest,  one  may  sue  for  all,  9  882. 

source,  holding  under,  may  join,  9  381. 
contempt  by,  9  1209. 
coparceners  may  join,  99  381,  384. 
corporations.     See   tit.  Corporations. 

eotennnts 

may  sue  or  defend  jointly  or  sever- 
ally,  9  384. 

part  may  sue  or  defend  for  all,  99  381, 
884. 
court  may  order  others  to  be  brought  in, 

when,  9  389. 

death  of 

action  for 

by  negligence,  9  377. 
of  child,  9  876. 
of  party,   when   not   to  abate   action, 

9  385. 
or  disability  of  party,  effect  of,  9  886 
defect  of,  demurrer  for,  8  480. 


PARTIES  TO  ACTION — (Continued). 

defendant 

all  persons  interested  may  be,  98  879, 

382. 
definition  of,  89  808,  1063. 

In   action 

against  fire  department,   9  390. 
against  vessel,   9  814. 
to  determine  conflicting  claims  to 
real  property,   9  880. 
Incompetent     person     to     appear     by 

guardian,    9  372. 
infant  to  appear  by  guardian,  9  372. 
Insane  person  to  appear  by  guardian, 
9  872. 


plaintiff   nay   s«e   In   oi 

different  parties 

in  insurance  policies,  9  383. 
to  commercial  paper,  9  383. 
substitution  of,  9  386. 
tenants  in  common  may  sever  in  de- 
fending actions,   9  384. 
those     united     in     interest     may     bo 

joined  as,   9  382. 
where  married  women  sue,  9  370. 
who    may    be    joined    as    defendants* 

8  879. 

wife  may  defend,  when,  9  871. 
defense  by  one,  for  benefit  of  all,  8  882. 

definition  of 

defendant,   98  308,  1063. 
plaintiff,  9  308. 

designated 

as  plaintiff  and  defendant,   9  808. 
how,  in  special  proceedings,   8  1063. 
different,  suing  in  one  action,  9  883. 

disability  of 

as  to,   9  384. 

effect   on   limitation   of  actions.     See 
tit.    Ststnte   of   Limitations. 

distribution  of  estate  of  decedent,  in, 

9  1664. 

ejectment,  In 

as  to,  generally,  99  380,  381. 
summons  to  unknown.  98  750,  751. 
eminent  domain.  See  tit.  Eminent  Domain, 

as  to,   9  1245. 
escheat  proceedings,  in,   9  1271. 
estoppel.     See  tit.  Estoppel. 

who  are,  98  1908,  1909. 
executors.      See    tit.    Exeeators    and    Ad- 
ministrators. 
action  by,  for  injury  or  death,   8  377. 
may  sue  without  beneficiaries.    8  369. 
only    those    to    whom    letters    issued, 
are   required   to   be   joined, 
9  1587. 
what  ones  need  not  be  made,  9  1587. 
fictitious   name,    when   may    be    sued    by, 

8  474. 
forcible  entry  and  detainer,   in,   8  1164. 

foreclosure 

of  lien,  in.     See  tits.  Lien; 

Lien. 
of  mortgages,  in.    See  tit.  Force! 

of  Mortsase. 

gnardlan  nd  litem 

for  infants,  etc.     See  tit.  Qnnrdlnn  ad 
Litem. 
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PARTIES  TO  ACTION 

guardian  ad  litem — (Continued). 

how  appointed,  9  373. 
heirs  may  sue  for  .wrongful  death,   3  377. 
how  designated,  9  1063. 
how  distinguished,   9  308. 
husband  and  wife,  55  370,  371. 
in  action  by  or  against  married  woman, 

9  370. 
in    ejectment   proceedings.     See    tit.   For- 
cible   Entry    and    Detainer. 
incompetent  persons  to  appear  by  guard- 
ian.  9  872. 
infant  to  appear  by  guardian,  99  372,  373, 

1722. 
injury  of  child,  9  376. 
insane    person    to    appear    by    guardian, 

9  372. 
insurers     in     separate    policies    may     be 

joined,  9  383. 
Interest 

in  action,   when  to  be  joined,   99  380, 

882. 
feal  party  in,  to  sue,  5  367. 
Interpleader.     See  tit.  Interpleader. 

when  and  how  maintained,  9  386. 
intervention  of.     See  tit.  Intervention. 
how  and  when  affected,  9  387. 
who  may  intervene,   9  387. 

Joinder  of 

in  suits  respecting  negotiable  instru- 
ments,  9  383. 

those  in  interest,  9  382. 

those  severally  liable  upon  same  obli- 
gation, 9  388. 

sureties,   9  383. 

Joint 

-   contracts.     See   tits.   Contracts?  Joint 
Contract*. 

debtors,   proceedings   against   parties 
not  severed  after  judgment. 
99  989-994. 
tenants,  99  381,  384. 
judge     or     justice     who     is,     disqualified, 

9  170. 
Judgment 

against  one,  action  to  proceed  against 

others.   9  579. 
may   be   for  or  against   one   or   more 
of  the,  9  578. 
Justices'   court,    in,    appear   in   person    or 

by   attorney,   9  842. 
landlord 

joinder  of  as  defendant,  9  379. 
may  be  made  defendant,  9  379. 
legislature,  extension  of  time  during  at- 
tendance  on,   9  1054. 
marriage  of,  effect,  9  385. 
married  woman,   99  370.  371. 

as  a,  husband  to  be  joined  when,  9  370. 
may  defend  suit  against   herself  and 
husband,   5  371. 
mechanics*  lien,  etc.,   9  H96. 
misjoinder  of,  demurrer  for,   5  430. 
names  of 

In  complaint,  9  426. 
In   summons.   9  407. 
negligence    causing    injury    or    death,    in 

action   for.   99  376,  377. 
negotiable  Instruments.  In  joinder  of  suits 

on,  9  383. 


PARTIES  TO  ACTION— (Continued), 
new,  bringing  in,  9  389. 
nonjoinder  of,  demurrer  for,  9  430. 
nonsuit  by,  9  681. 
numerous,  one  or  more  may  prosecute  or 

defend  for  all,  9  382. 
one    may    prosecute    or    defend    for    all, 

9  382. 
other,  court  may  order  brought  in,  9  389, 

parent  may  sue 

for  injury  or  death  of  child,  9  376. 
for  seduction  of  daughter,  9  375. 
partition,   in   action   for,    99  752,   764,   761, 

762.  f 

plaintiffs 

action  to  be  prosecuted  in  name  of 
real  party  in  interest,  9  367. 

associates  may  sue  by  name  of  asso- 
ciation,   9  388. 

definition   of,   99  308.   1063. 

executors  may  sue  without  Joining 
person  beneficially  inter- 
ested,  9  369. 

father  may  sne  for 

injury  or  death  of  child,  9  376. 
seduction  of  daughter,  9  875. 
parties  in  Interest,  when  to  be  joined 
where    one     sues     for    all, 
9  882. 
persons  holding   title  under  common 
source      may     join      when. 
9  380. 
tenants   in   common,   etc.,    may   sever 
in    bringing   actions,    9  384. 
those  united  in  interest  to  be  joined 

as,   9  882. 
trustee  may  sue  without  joining  per- 
son   beneficially   interested. 
1869. 
unmarried    female   may    sue    for    her 

own  seduction,  9  374. 
who  may  be  joined  as,  9  878. 
possession,  joining  persons  in  with   per- 
sons  out  of  as  defendants, 
9  380. 
production    of   books   and   papers,    9 1000. 
promissory  note,  parties  may  be  sued  to- 
gether,  9  388. 

quieting  title 

In  action  for,   9  788. 

joinder,  9  881. 
quo  warranto,  in  action  of,  99  808,  80T. 
real  party  in  interest  to  sue.  9  367. 
record  of  cotrt,  parties  can  not  contra- 
dict. 9  1887. 
redemption,  in  suit  for,  9  346. 
refusal  to  join  as  plaintiff,  9  382. 

representative 

may  sue  for  wrongful  death.  9  377. 

substitution   of.   9  385. 
same,  are  deemed  to  be,  when,  9  1910. 
seduction,    99  374.   376. 
separate  property,  9  370. 
service  on,  manner  of,  99  1010,  1011. 
several  owners  Joining,  9  881. 
severally    liable,    parties    on    written    in- 
strument    in     one     action 
9  383. 
special  proceedings  in,  9  1068. 
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PARTIES  TO  ACTIOW — (Continued). 

statute,    person    authorized   by,    may   sue 

without  joining:  beneficiary, 
1869. 
striking-   out,   I  473. 

substitution   of.    See    tit.    Sobstltotlosi  of 

Parties* 
as  to,  19  885,  386. 
of  successor  in  interest,   9  385. 
where  party  interpleads,   9  887. 
suit  by  one,  for  benefit  of  all,  I  888. 

sureties 

joinder     of.     In    suit    on     obligation,  I 

S  888. 
liable   on   separate   Instruments,   may 
be  sued  in  one  action,  8  883. 
tenants  In  common,  joint  tenants,  owners 

in     severalty,     joining:     as 
plaintiffs,   99  381,   384. 

transfer  of 

action,  cause  of,  does  not  abate  ac- 
tion,  9  885. 
interest,  action  does  not  abate,  9  886. 
trust,  suit  to  establish,  in,  9  881. 

trustee 

may  sue  without  beneficiary,  9  369. 

of  express  trust 

may   sue  without  joining  benefi- 
ciary,  9  869. 
who  is,   9  369. 


PARTITION 


allowance— (Continued). 

for  expenditures  for  common  benefit. 

§  798. 
of  expenses  paid  by  one  tenant,  I  798. 


fictitious  name  for,  9  474. 
in    suit    to    quiet    title,    summons    to, 
89  760,  761. 
may    be    described    by    fictitious 
name,   when,    8  474. 
unmarried    female    may    recover    for    her 

own  seduction,  9  374. 
usurpation  of  office  or  franchise,  9  80S. 
vessel,  defendant  in  action  against,  9  814. 
what  executors  are  not,  8  1587. 
when  one  or  more  may  prosecute  or  de- 
fend for  all.  8  382. 

PARTITION.    See  tit.  Distribution  aud  Par- 
tition. 

abstract  of  title 

an  expense  thereof,  9  799. 

by  whom  made,  8  800. 

correction  of,  8  800. 

costs  to  "be  allowed,  when,  9  799. 

custody  of,  8  799. 

expense  of,  8  799. 

how  made  and  verified,  9  800. 

keeping  for  Inspection.  8  799. 

notice 

of  making,  8  799. 

that  open  for  inspection,  8  799. 
plaintiff  may  procure,  8  799. 
verified,  how,  8  800. 
action  for,  who  may  bring,  8  752. 
where  brought,  8  392. 

allotting  and  locating 

land  to  purchaser  from  tenant  in  com- 
mon, when,  8  764. 
shares  of  each,  8  764. 

allowance 

for    action    brought    or    defended    by- 
one,   8  798. 


rer  of  defendants 

as  to,  9  769. 

disclaimer  insufficient  unless  absolute 

and  unconditional,  I  759. 
what  to  contain,  9  768. 

appeal  lies  from  what  orders  respecting. 

9  963. 

application    of    proceeds    where    property 

Is  combined,  9  771. 

apportionment    of    counsel    fees    and    ex- 
penses, 9  798. 

arbitration  in  case  of,  9  1281. 

attorney,    appointment    of,    to    represent 

party  In.  9  763. 

city  included  in  property,  proceedings  is 

case  of,  9  768. 

commissioners 

to    make,    are    not    necessary,    when, 

9  1685. 
when  unequal  partition  ordered,  8  792. 
compensatory  adjustment,  9  792. 

to  tenant  whose  estate  is  sola,  9  778. 
complaint  in,  99  753,  755. 

in  case  of  unknown  party  or  Interest 

9  753. 
must    set    forth    interest    of    parties 

9  753. 
where  interest  Is  unknown  or  contin- 
gent, 9  763. 
contingent  Interest.  9  781. 

conveyances 

as  to,  9  785. 

must   be   recorded,    and    will    be    bsi 

against  parties,  §  787. 
recording,  9  787. 
will  bar  whom,  9  787. 

costs  on 

as  to,  99  796,  798. 
Includes  attorney's  fees,  8  796. 
judgment  for,  how  enforced,   9  796. 
Hen  upon  shares  of  parceners,  §  796. 
lien   on    undivided   share,   made    sub- 
ject to,  8  769. 
of,  a  lien  on  shares  of  parceners 

8  796. 
of,  application  of  proceeds  of  sal* 

to,   8  771. 
of  previous  litigation.  9  798. 
of     proceedings,     apportionment     of. 
8  768. 

counsel  fees  I 

a  lien  on  shares,  8  796. 
incurred  by  one  tenant,  8  798. 


by  consent,  may  appoint  a  single 
referee,  8  797. 

direction  to  referee  to  survey  and  ap- 
praise. 8  763. 

may  confirm,  adjudge,  modify,  or  set 
aside  the  report,  9  763. 

may  order  a  sale  in  partition  and 
appoint  referees  therefor. 
9  763. 
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PARTITION 

court— (Continued). 

must  ascertain  and  secure  the  value 
of     future     contingent     or 
vested  Interests,  9  781. 
must  direct   terms  of  sale  or  credit, 

1776. 
proceedings   wherein   all    parties   die, 

become  insane,  etc.,  9  763. 
right   of   tenant    in    common,    having: 
made  improvements,  to  pur- 
chase, 9  76S. 
death   or  disability  pending:,   proceedings 

on,  9  763. 
decedent's  estate,  of,  on  partial  distribu- 
tion. 9  1661. 
disbursements  in,  interest  on,  when,  9  801. 
division  of  property  must  be  made,  how, 

9  764. 
duty  of  commissioners,  9  1683. 

to  make  report,  9  1684. 
easements,  9  763. 
encumbered  property,  9  771. 
estate 

for  life 

may  be  set  off  in  part  of  property 

not  sold,  when,  9  770. 
or  years'  unknown  tenant  of,  pro- 
tection of,  9  778. 
for  years,  may  be  set  off  in  part  of 
property     not    sold,     when, 
9  770. 
in    different    counties,    how    divided, 

9  1677. 
may  be  sold,  9  1682. 


PARTITION 


possession  of,  for  purpose  of,  9  1581. 
expenses  of 

apportioning:,  9  768. 
incurred  for  common  benefit,  9  788. 
must  be  apportioned  among*  the  par- 
ties. 9  768.  * 
paid  by  one  tenant  in  common,  allow- 
ance of,   9  798. 
fees,  apportionment  of,  9  768. 
fatnre  Interests 

court    must    ascertain    and     protect, 

9  781. 
how  protected,  9  781. 
generally,   99  762-801. 
gnardlan 

assent   of,   authority 
sary,     and 
9  1772. 
authority   of   on    partition 

interest,  9  1772. 
consent  by.  99  796,  1772. 
may   consent   to   without  action,   and 
execute      releases,       99  795 
1772. 

may  receive  proceeds  of.   9  794. 
must  give  undertaking  on,  9  794. 
receiving  proceeds  of,  must  give  un- 
dertaking, 9  794. 
homestead,  9  764. 

if  sale  confirmed,  conveyance  may  be  exe- 
cuted, 9  785. 
Improvements 

apportionment  of,  9  764. 
appraisement  of,  9  763. 
in   partition   of  site  of  town   or  city. 
9  763. 


of  court   neces- 
obtained     how, 


of   ward's 


its — (Continued), 
value  of  made  by  tenant  in  common 
must  be  excluded,  9  764. 
infant's  share,  99  793,  1772. 
insanity   Qf   person   pending,   proceedings 

on,  9  763. 
interest  allowed  on  disbursements,  9  801. 

Interest  of  all  parties  mast  be  set  forth 

In  complaint 

as  to,  9  763. 

intervention  in,  9  387. 
intervention,   9  887. 
investments  by  clerk,  9  791. 

Judgment 

as  to,  9  766. 

enforced  how,  9  686. 

in,  binds  whom,  9  766. 

in.  effect  of  death  of  party,  9  766. 

in,    not    to    affect    what    tenants    for* 

years,  9  767. 
not  to  affect  tenant  for  years  to  the 

whole  property,   9  767. 


He- 


appointment  of  referee  to  inquire 
into,  9  761. 

holders  of,  not  of  record,  need  not  be 
made  parties,  9  754. 

of  defendant,  answer  must  set  forth. 
9  758. 

on  undivided  interest  of  any  party  is 
charge  only  upon  share  as- 
signed to  such  party,  9  769. 

proceeds  of  sale  to  be  applied  to  dis- 
charge of,  9  771. 
llenholder 

holding  other  securities,  may  be 
required  to  first  exhaust 
them,    9  772. 

marshaling  properties,  9  772. 

must  be  made  parties,  or  referee  ap- 
pointed to  determine  rights, 
9  761. 

must  be  notified  to  appear  and  defend 
before  referee  appointed, 
9  762. 

not  of  record,  need  not  be  made  par- 
ties, 9  754. 

not  lee  to,  to  appear 

before  referee,  9  762. 
how  served,  9  762. 
plaintiff  to  record  notice  of,  9  763. 
purchaser,  9  786. 
recorded  rights,  99  754.  762. 
life  or  years 

estate  for,  how  set  out,  9  770. 
tenant's  compensation,  9  778. 
Us  pendens 

must  be  filed,  9  756. 
plaintiff  must  file  notice  of,  9  765. 
lots  must  be  sold  separately,  9  782. 
lunatic,   guardian   may   consent   to   parti- 
tion   and    execute    releases, 
9  795. 
lunatic's  shares,  99  793,  1772. 
may  be  made,  although  some  of  the  heirs, 

etc.,  have  parted  with  their 
interest,  91678. 
•must  be  made  according  to  the  rights  of 

the    parties    as    determined 
by  the  court,  9  764. 
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must  be  made  according  to  the  rights  of 
the    parties   as    determined    by    the 
court — (Continued), 
allotting  land  to  purchaser  from  ten- 
ant in  common,  when,  §  764. 
setting    aside    road    or    street,    when, 

S  764. 
value  of  improvements  made  by  ten- 
ant in  common  muBt  be  ex- 
cluded, S  764. 

nonresidents 

claiming   lien,   notice   to  appear,  how 

served,  9  762. 
service  on  by  publication,  I  757. 

notice 

thereof,   9  1676. 

to  all  persons  and  guardians  before, 
must  be  given,   9  1683. 
/    of  estate.    See  tit.  Distribution  and  Parti- 
tion. 
of  personal  property,  action  for,  9  762a. 
order  for,  99  763,  764,  769-795. 
owelty,  9  1681. 
partial 

as  to,   9  760. 
proceedings  in,  9  760. 
when  to  be  ordered,  9  760. 


as  to,  99  367,  389,  752-755. 

death  or  disability  of  pending  the  ac- 
tion, proceedings   on,   9  763. 

lienholders   of  record  must  be  made. 
762. 
not  of  record,  need  not,  9  754. 

nonresident,  service  by  publication. 
9  757. 

ordering  in  lienholders,  9  761. 

party  holding  securities,  may  be  re- 
quired to  exhaust  them. 
9  772. 

purchasers  and  lienholders  not  of  rec- 
ord need  not  be  made,  9  754. 

rights  of  all  may  be  ascertained,  9  759. 


owners,  rights  to  be  ascertained, 

9  759. 
rights   of  may  be  considered   to- 
gether, 9  759. 
service  on  by  publication,  9  757. 
personal   property,   of,   action   for,    9  752a. 
plaintiff   must   Ale   notice   of   lis  pendens, 

9  755. 
powers  of  guardian  in,  9  1772. 
proceedings    where    lienholder   purchases, 

9  786. 
proceeds  of  sale 

belonging  to  unknown 
or  absent  party 

duty   of   county   clerk    in   in- 
vesting,  9  791. 

invested  in  county  clerk's 

name,  9  789. 
must  be  invested  for  their 

benefit,  9  788. 
must  be  made  in  the  name 
of  the  clerk  of  the 
county,  9  789. 
when  interest  of  parties 
ascertained.  security 
must  be  taken  In  their 
name,  9  790. 


PARTITION 

proceeds  of  sale,  belona-fng  to 

•r  absent  party — (Continued). 

parties  or  nonresidents,  must 
be  Invested,  9  788. 
deposit  in  court,  9  773. 
distribution  of,  compelling  party  hold- 
ing    security     to     exhaust. 
9  772. 
where    lienholder    becomes    pur. 
chaser,  9  786. 
guardian  of  Infant  or  lunatic  may  re- 
ceive  ward's    share,    99  793. 
1772. 
how  disposed  of  to  protect  future  in- 
terests, 9  781. 
nonresident  or  unknown  owners  of,  dis- 
position, §  788. 


en   of. 


proceeds  of  sale 

nonresident   or    unknot 
disposition 

directing  Investment  of  share  of 
infant,  lunatic,  or  nonresi- 
dent, 9  776. 
of  encumbered  property,  applica- 
tion of,  9  771. 
paid   into   court,   cause   may   be   con- 
tinued for  determination  of 
claims  of  parties,  9  774. 
taking  testimony  to  determine  rights 

to,  9  774. 
where  lienholder  becomes   purchaser. 
9  786. 
purchasers,   guardians,   and   referees  may 

not  be,  9  783. 

referee 

as  to,  99  761.  762. 

city  or  town  site,  duty  in  partition- 
ing, 9  763. 

•nay  take  securities  for  purchase- 
moneys,  9  777. 

must  make  report  to  court.  See  "re- 
pert  of  referee*,*  this  title. 

new,  court  may  appoint,  when.  9  "66. 

number  of,  9  763. 

report  of.  See  "report  of  referees," 
this  title. 

sale  by.    See  "sale,*  this  title. 

single 

may  appoint  by  consent,  §  797. 
powers  of,  9  797. 

to   determine   rlgnts   of   liennolders 

notice  to  appear,  9  762. 
service  on  absentees,  9  762. 
town  or  city   site,  duty  of   in   parti- 
tioning. 9  763. 
release    may    be    executed    by    guardian 

without  action,  9  795. 
relief  in  equity  against  mistake.    See  tit. 

Errors,  Defects,  etc. 

report  of  referees 

as  to,  9  765. 

court  may  affirm,  modify,  or  set  aside, 

99  763,  766. 
to  contain  what,  99  765,  784. 

to  conrt 

of  proceedings,  9  766. 
of  sale,  9  784. 
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PARTITION—  (Continued) 

rights  of  all  parties  to  be  ascertained  la 

aetfoa 

as  to,  |  759. 
determination  of,  |  759. 

read  or  street 

effect  of  on  existing:,  |  764. 
setting;  forth  portion  of,  58  763,  764. 

•ale 

after  confirmation  of,  conveyance  may 
be  executed,  S  785. 

agreement    as    to    shares,    filing;    of, 
S  790. 

as  to,  19  763,  764. 

before  ordering;,  title  must  be  ascer- 
tained, 8  759. 

by   referee,    to   be  at  public   auction, 
8  776. 

confirmed,    conveyance    may    be    exe- 
cuted, 8  785. 
cotenant  purchasing;,  receipt  for  claim, 
8  786. 

credit 

court  must  direct  terms,  8  776. 
on  security,  8  777.  « 

encumbered    property,   application    of 
proceeds  on,  8  771. 

««ardlan  of  infant 

or  lnnatle 

may  not  purchase  at,  8  788. 
may  receive  proceeds,  8  794. 
party,     may     not     be     interested, 
8  788. 
tf  sale  confirmed,  conveyance  may  be 

executed,  8  785. 
lienholder     may     become     purchaser, 

8  786. 
lots  must  be  sold  separately,  8  782. 
notice  Of,  and  its  requisites,  8  775. 

of  site  of  tovra  or  city 

improvements,   right   of  cotenant 

to  purchase,  8  763. 
when  ordered,  8  763. 
of  specific  tract,  by  tenant  in  common, 
how     such     land,     allotted, 
8  764. 


PARTITION 

securities 

as  to— (Continued). 


confirming;,    to    direct    disposition 
of  proceeds,  8  776. 

to  direct 

investment  of  proceeds,  when, 
776. 
.  terms  of,  8  776. 
proceeding*     when     lienholder     pur- 
chases, 8  786. 
proceeds  of  encumbered  property,  how 

disposed  of,  88  771,  774. 
public  to  be,  8  775. 
purchasers,  who  may  be,  8  788. 
referee  must  make  report  of  to  court. 

8  784. 
report  of 

filing-,  8  784. 

referee   must   make   of   to    court, 

8  784. 
requisites  of,  8  784. 
rights  of  unknown  parties  to  be  as- 
certained before,   8  759. 

securities 

as  to,  8  790. 


for  purehase-i 

in  whose  name  taken,  88  777, 

789,   790. 
Infants  parties,  8  777. 
referee  may  take,  8  777. 
Infant  parties,  8  777. 
In  whose  name  to  be  taken,  68  777, 
789,    790. 
must   be   taken    In   names   of 

parties,  8  790. 
receipt  to  be  filed,  8  790. 
referees  may  take,  8  777. 
distribution  of,   8  773. 
taken  by  referee,  distribution 
of,  9  772. 
single  lots  must  be  sold  separately, 
8  782. 


terms  of 

court  to  direct,  8  776. 
rauBt  be  made  known  at  time  of 
sale,  8  782. 
to  be  at  public  auction,  8  775. 
to  be  published,  8  781. 
when  may  be  ordered,  8  763. 
who  may  be  purchasers  at,  8  783. 
who  may  not  be  purchasers  at,  8  783. 
service  upon  unknown  parties  by  publica- 
tion, 8  757. 
setting   aside   for    road   or   street,    when, 

8  764. 
share 

of  Infant,  may  be  paid  to  his  guard- 
ian,  8  795. 
set-off  by  metes  and  bounds,  8  1679. 
specific    parcel    of    tract,    conveyance    of, 

effect  8  764. 
street   or   road,  setting   forth   portion   of, 

8  763. 


must  be   directed  to   all  persons   in- 
terested    in     the    property, 
8  755. 
service    of    by    publication.     See    tit 
Publication  of  Samntema, 
surveyor  la 

fees  of,  apportionment  of,  9  768, 
may  be  employed,  8  764.  . 
tenant 

for  years  less  than  ten,  not  affected, 

8  767. 
unknown.  88  780,  788. 
whose  estate  has  been  sold,  shall  re- 
ceive    compensation,     8  778. 
court 

may     fix     compensation     for, 

8  779. 
must  protect  unknown,  8  780. 
terms  of  sale.    See  "sale,*  this  title. 

must  be  made  known  at  time  of  sale. 
8  782. 
time  of  filing  petition,  9  1676. 
to  be  recorded,  8  1684. 
townslte,    proceedings    on    partition    of, 

8  763. 
trial  of,  8  759. 

unequal  compensation,  8  792. 
nnknown 

interests,  protection  of,  8  763. 
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PARTITION 


i — (Continued), 
owners,  protection  of,  f  763. 
parties  may  be  served  by  publication, 

§757. 
tenants,  court  must  protect,  9  780. 
value  of  improvements  by  tenant  in  com- 
mon     must     be      excluded, 
9  764. 
vested    future    interests,    muBt    be    pro- 
tected, f  781. 
ward's  estate,  of,  9  1772. 
when  property  includes  city  or  townsite, 

proceedings,   9  763. 
when  unequal  partition  is  ordered,  com- 
pensation may  be  adjudged 
in  certain  cases,  9  792. 
where  action  for  must  be  brought ,   9  392. 
who  may  bring  action  for,  9  752. 
who  may  not  purchase  at,  9  788. 
who  may  purchase  at,  9  788. 
whole  estate  may  be  assigned  to  one  In 

certain  caBes,  9 1680. 
by  whom  and  how,  9  1681. 

PARTITION  FENCE.   See  tit.  Boundaries. 

PARTNER    AND    PARTNERSHIP.     Bee    tit. 


adm  la  la  tmtor 

can  not  be,  §  1365. 

partner  as,  9  1365. 
declarations  of  partner,  9  1870. 
executor's  sale  of  firm  interest,  §  1624. 
Arm  name,  sued  by,  9  388. 
judicial  officer  not  to  have  partner  prac- 
ticing. 9  172. 
juror,  partner  disqualified,  §  601. 
petition  for  sale  of  mine  by,  9  1529. 
presumption   of.    See  tit.  Presumptions. 

as  to,  9  1963. 

in  favor  of  contract  of,  9  1963. 
receiver  for,  9  564. 
referee,  partner  can  not  be,  §  641. 
suit  in  firm  name,  §  888. 

surviving 

compelling;  accounting  by,  9  1585. 
duty  of  to  account,  9  1586. 
to  settle  up  business,  9  1585. 


PARTNERSHIP  AFFAIRS. 

surviving    partner.      See 


tit.      Surviving 


PARTNERSHIP  INTERESTS 

of  decedent,  how  sold,  9  1524. 

PARTY   BENEFICIALLY   INTERESTED. 

to  sue,  9  367. 

PATENT.    See  tit.  Pateat  Right. 

limitation  of  actions  by  patentee  of  state, 

99  316,  317. 

PAYMENT.   See  tits.  Part -Payment*  Tender. 

an  offer  equivalent  to,  when,  9  2074. 

in  building  contracts.    See  tit.  Mechanics' 

Lien. 
of  allowance.     See  tit.  Support  of  Family. 

one  entitled  to  receipt  on,  9  2075. 

party  making   entitled   to   receipt,    9  2075. 

presumption 

of  from  possession  of  order,  9  1963. 
that  money  paid  was  due,  9  1963. 
that  obligation  delivered  up  has  been 
paid,  9  1968. 


PAYMENT — (Continued). 

tender 

objection  to  must  be  specified.  I  2076. 
offer  in  writing  to  pay,  equivalent  to. 

9  2074. 
whoever   makes   entitled   to   receipt.    See 

tit.     Receipt. 

PEACEABLE  POSSESSION.  See  tit.  FonJMe 
Entry  and  Detainer. 

PEDIGREE.     See  tit.    Evidence. 

evidence  of,  when  admissible,  1 1870. 
declarations     of     decedent,     evidence     of, 

9  1852. 
venue  of  action  to  establish,  |  398. 
what  admissible  as  evidence  of,  |  1852. 

PENALTY.    See  tits.  Contempt |  Fines;  For- 
feiture* Imprisonment. 

arrest 

for,  in  justices'  court,  9  861. 
in  action  for,  3  479. 

attachment  for  not  producing  will,  9  1301. 

contempt,  for,  9  1218. 

defacing  or  taking  down  notice  of  execu- 
tion-sale, for,  9  693. 

disobeying  mandate,   9  1097. 

embezzling  decedent's  estate,  or  disobey- 
ing citation  to  appear  and 
be  examined  regarding,  for, 
9  1460. 

failing  to  produce  will,  9  1298. 


actions  for,  in  police  court.  9  9S2. 
for  contempts.   9  1218. 
juror  not  appearing.  9  246. 
usurpation  of  office,  9  808. 
for  embezzlement  of  estate,  9  1458. 
for   refusal   to   obey   citation   where   sus- 
pected  of   embezzlement    of 
estate,  9  1469. 
justices'  court,  action  to  recover  in,  §  112. 
limitation  of  aetlon  on 
as  to,  99  338,  340. 

to  recover  from  stockholders  and  di- 
rectors, 9  359. 
mandamus,  for  disobedience  to,  9  1097. 
practicing  as   an   attorney   without    a   li- 
cense, 9  281. 
selling    under    execution    without    notice 

for,  9  693. 
will,  for  non-delivery  of  to  probate  court, 

I  1298. 

PENDENCY  OF  ACTION 

as  ground  for  demurrer,  9  430. 
demurrer  on  ground   of  pendency  of  ac- 
tion, 430. 

notice  of 

affecting   title   to   real   property.    See 

tit.  Li*  Pendens. 
filing  of,  9  409. 
when  action  deemed  pending,  9  1049. 
PENDING 

action,  when  deemed,  9  1049. 

PENDING  ACTION 

demurrer  on  ground  of.  9  430. 

PENDING  PROCEEDINGS 

code,  effect  on,  9  8. 

PEOPLE  OF  STATE.    See  tit.  State. 
execution  to  be  in  name  of,  9  682. 
name,  when  to  be  used,  |  867. 
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PEOPLES  OF  STATE— (Continued). 

not   required   to  give  bonds  when  party 

to  action,  9  1058. 
security,  do  not  give,  88  519,  1058. 

PERFORMANCE 

conditions  precedent  in  contract,  9  467. 
time  of,  of  act,  may  be  extended,  I  1064. 

PERISHABLE  PROPERTY.    See  tit.  Execu- 
tion. 

accounts    without    Buit    to    be    collected, 

S  547. 
appeal  from  Judgment  directing  sale  does 

not  stay,  8  949. 

attachment  of 

as  to,  9  547. 

proceeds  of  sale  of,  9  550. 
how  sold,  9  547. 
more  than  one  witness  required  to  prove, 

9  1968. 
notice  of  execution-sale  of,  9  692. 
number  of  witnesses  to  prove,  9  1844. 
oath.    See  tit.  Oath. 
proof  necessary,  5  1967. 
sale  by  executor,  on  administrator,  5  1522. 

PERPETUATING  TESTIMONY.  See  tit.  Pr©- 
ceedlnar    to    Perpetrate    Testimony. 

deposition.     See  tit.  Deposition. 

effect  of,    I  2089. 

when  may  be  produced,  9  2088. 
mode  of,  9fi  2084,  2089. 

PERSON 

definition  of  injury  to,  9  29. 

includes  corporation,  5  17. 

joinder  of  actions  for  injuries  to,  8  427. 

PERSONAL  IJMURIES. 

who  may  sue  for,  88  875-377. 

PERSONAL   PROPERTY 

action  for  partition   of,   9  752a. 
attachment  of,  manner  of,  9  542. 
borrowing    money    on    chattel    mortgage, 

by    executor    or    guardian, 

9  1528. 
executors   or   administrators   to   complete 

sale  for,  8  1597. 
Includes  what,  5  17. 

levying  anon  personal  property  under  eon- 
tract  for  purchase 

as  to,  generally,  8  689a. 
tender  to  seller  of  sums  due,   8  689b. 
application  of  proceeds  of  sale,  8  689c. 
limitation  of  action  for  Injury  to.  8  338. 
transfer  of  by  executor  or  administrator. 

See    tit.    Executor  and    Ad- 
ministrator. 

PERSONAL  PROPERTY  OF  DECEDENT 

Bale    of.    See    tit.    Sales   and   Conveyances 

of  Property  of  Decedents. 

PERSONAL    SERVICE.     See    tits.    Notice*  | 
Papers |    Service    of   Summons. 

by  mail,  8  1011. 

PESTILENCE 

as  cause  for  removal  of  court,  9  142. 

PETIT  LARCENY.    See  tit.  Petty   Larceny. 

PETITION 

for  adjuistment  of  indebtedness,  etc.,   of 

city  or  municipality,  9  1822e. 

for  change  of  name 
contents  of,  9  1276. 


PETITION— (Continued), 
for  conveyance  by  executor  or  adminis- 
trator, 9  1598. 
notice  of  hearing,  9  1598. 
to   establish    heirs.     See   tits.    Estates   of 

Decedents  ?  Heirs. 

to  sell  property  of  decedent 

what  to  contain,  9  1637. 
verification  of,   9  1637. 

PETITION  AND  CONTEST  FOR  LETTERS, 
AND  ACTION  THEREON 

application,  how  made,  8  1371. 

clerk  of  court  must  set  day  for  hearing*, 

9  1373. 

contest  and  application  for,  9  1374. 

grant  to  any  applicant,  9  1378. 

hearing  of  application,  9  1375. 

letters.    See  tit.  Letter*  Testamentary  and 

of  Administration. 
may  be  granted  to  other  than  those 
entitled.  9  1379. 

notice  of  application  for,  9  1378. 

when  granted,  9  1372. 

what  proofs  must  be  made  before  grant- 
ing letters  of  administra- 
tion, 9  1378. 

PETITION  FOR  REHEARING.   See  tits.  Re- 
hearing;!  Supreme   Cuurt. 

PETTY  LARCENY. 

justice  has  jurisdiction  of,  9  115. 

PHONOGRAPHIC      REPORTER.       See      tit. 
Omclal  Reporter. 

absent,  clerk  to  take  testimony,  9  1051. 

appointment  of 

and  term  of  office,  9  269. 
as  to,  9  269. 
attendance,  personal  required,  9  271. 
attention  to  duties  in  person,  excuse  from, 

9  271. 
clerk  to  take  down  testimony  when  there 

Is  no,  9  1051. 
compensation  of,  how  paid,  9  274. 


certificate  of,  9  270. 

test  of,  9  270. 
duties  of,  9  369. 

evidence,  transcript  of  notes  prima  facie, 

9  270. 

fees  of 

for  transcribing  notes,  9  274b. 
where     one     temporarily     appointed, 
9  274. 

for  superior  court 

appointment  and  duties  of,  9  269. 
attention  to  duties.  9  271. 
competency,  test  of,  6  270. 
none,     clerk     to     take     down     testimony, 

8  1051. 
notes  of  transcript,  prima  facie  evidence, 

8  270. 
oath  of.  9  272. 
oath  of  office,  8  272. 

■ 

pro  tempore 

as  to,  8  271. 

fees  and  compensation   of.  8  274. 

oath  of,  8  272. 

report  of,  prima  facie  evidence.  8  278 
qualifications  of,  8  270. 
qualifications,  testing,  6  270. 
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PHONOGRAPHIC  REPORTER— (Cont'd). 

Reference  to  report  of,  on  hearing  motion 

for  new  trial,  §  660. 

report  of,  prima  facie  evidence,    8  270. 

reports  of,  prima  facie  correct,  8  273. 

reporters  pro  tempore,  8  271. 

supreme  court,  for,  provided  for  in  Politi- 
cal Code,  8  268. 

to   transcribe   report  of   trial,   on   appeal, 

8  953a. 

transcript  of  aotea 

prima  facie  evidence,  8  270. 

transcription  of  notes  of 

on  appeal,  8  953a. 

PHRASES.    See  tit.  Words  sad  Paraies, 

how  construed,  8  18. 

PHYSICIAN 

as  witness,  8  1881. 

can   not   be   examined  as   witness,   when, 

8  1881. 
exempt  from  Jury  duty,  8  200. 
juror  exempt  as,  8  200. 
privileged  communications,  8  1881. 
property  exempt  from  execution,  8  690. 

PLACE  OF  HOLDING  COURT 

change  of  in  certain  cases,  8  142. 
parties  to  appear  at  the  place  appointed. 

8  143. 
sheriff  to  provide  court-rooms,  8  144. 

PLACE    Or    TRIAL.     See    tits.    CaansTe    of 
Venae  |   Venue. 

absence  or  disability  of  justice,  trans- 
fer of  action,  8  90. 

actions  brought  in  wrong;  county,  may  be 

tried,  when,   8  896. 

appeal 

from  order  on  motion  to  change,  time 
for,  8  989. 

lies    from    order    relating    to    change, 
8  963. 
brought    in    wrong    county,    change,    how 

demanded,  8  396. 
change  of.   See  tit.  Change  of  Veane. 

appeal  from  order  on  does  not  stay, 
8  949. 

costs  on,  8  399. 

defendant   must   demand,   on   appear- 
ing,  with   affidavit,    8  396. 

disqualification   of  Judge  or  Justice 
for,  8  398. 

where   more    than    one    judge    in 
county,  8  170. 

exception  deemed  taken,  when,  8  847. 

fees,   8  399. 

generally,  8  397. 

grounds  of,   8  897. 

jurisdiction,  8  399. 

place  in  certain  cases,  8  397. 

power  of  court  to  which  transferred, 
88  899,  837. 

real   estate,   docketing  and   recording 
judgment,  8  400. 

to  what  court  transferred,  8  398. 

transmission  of  papers,  8  399. 

venue.    See  tit.  Change  of  Venue. 

what  court,  to,  8  398. 

where  justice  prejudiced.   8  90. 
claim  and  delivery  in  justices'  court.  8  832. 
condemnation  proceedings.    See   tit.  Emi- 
nent Domain. 


PLACE   OF  TRIAL 

condemnation  proceedings — (Continued). 

as  to,  9  1248. 
counties,     actions     against     or    between, 

8  394: 

county  of 

any,  unless   change  demanded,  8  396. 


or  city,  aetf< 

against,  where  brought,   8  394. 
by  transfer  of  to  another  county, 
8  394. 

defendant 

Improperly  joined,  8  395. 

joined,    to   have    trial   In    his   county, 

8  395. 
residence  of,  generally,  8  395. 
depart  from  state,  where  defendant  about 

to,  8  395. 
foreclosure   mortgage   or   lien   on   realty, 

where  bought,  8  893. 
foreclosure,  local,   8  392. 

forfeiture 

action  for  local,  8  398. 
action  to  recover,. 8  393. 

In  actions  against 

grantees,  8  395. 

in  any  county,   unless  defendant  demand 

trial  In  proper  county,  8  396. 

injunction,  place  of  trial,  where  injunc- 
tion demanded.  8  392. 

Jurisdiction  on  transfer,  8  399. 

Justices'    court,    place    of    trial.     See    tit. 

Justices*  Court. 

lien    on    real    estate,    venue    of   action  to 

foreclose,  8  392. 

local,  when,  88  392,  393. 

may  be  changed,  when,  8  397. 

may  be  tried  in  any  county,  unless  de- 
fendant demands  change. 
8  396. 

mortgage,    venue    of    action    to    foreclose 

lien  of,  8  392. 

motion    may    be    transferred    to    another 

judge,  when,  8  1006. 

offense  committed  on  lake  or  stream  sit- 
uated in  several  counties, 
venue,  8  893. 


action  against,  8  393. 
or  person  aiding  him,  action  for  art 
done    by    virtue    of    office, 
8  393. 
order  to  show  cause  may  be  transferred 

to     another     judge,    when. 
81006. 
partition,   local,   8  392. 
penalty,  action  for.  local,  8  393. 
probate    proceedings,    transfer   of,  88  397. 

1413,  1432 
quieting    title,    action    to    be    brought  in 

county   where  land  is,  §78. 
real  property 

injuries  to  local,  8  392. 
recovery  of,  etc.,  local,  8  392. 
transfer  of  action  to  another  countr, 
proceedings  after  Judgment. 
8  400. 
reside,  generally  where  defendants,  §395. 
residence  out  of  state  or  unknown,  8  395. 
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PLACE  OF  TRIAL — (Continued). 

transfer  of 

dismissal  of  action  after,   9  681b. 

of  where  judge  is  disqualified,   9  S98. 

to  another  •©art 

costs  of,  S  899. 
manner  of,  SS  898,  899. 
papers  to  be  transmitted,  S  899. 
when  judge  disqualified,  9  898. 
transferred    cases    respecting-    real    prop- 
.         erty,       proceedings       after 
judgment,  9  400. 
transitory  actions,  9  898. 

when  defendant 

about  to  leave  the  state,  9  895. 
nonresident,  9  895. 
when  residence 

determines,  9  895. 
of  defendant  unknown,  9  895. 
where   the   cause,   or  some   part   thereof. 

arose,  9  898. 
where  the  parties  reside,  9  395. 
where  the  property  lies  in  two  counties. 

9  892. 
where  the  subject,  or  some  part   thereof, 

is  situated,   9  892. 

PLAINTIFF.   See  tit.  Parties  to  Action. 

disbarred  attorney,   disqualified  as,   9  800. 
in    possession    of    property,    proteced    in 

claim  and  delivery,  9  621. 
pleadings  of,   9  422. 
relief  awarded  to  in  judgment,  9  580. 
who  may  be  joined  as,  9  378. 

PLAT.      See    tit.    Description   of   Land. 

PLEA.    See  tit.  Answer. 

PLEADING.     S«*e    tits.    Answer}    Complaint* 
Counter-claim)    Demurrer. 

account,  how  to  be  stated,  9  454. 

action    commenced    by    filing    complaint. 

9  405. 
and  practice,  rules  of,  in  proceedings  for 

adjustment  of  indebtedness, 
etc.,  of  city  or  municipality, 
1822d. 
alienations 

material.  99  462,  463. 
not  denied 

admitted,   9  462. 

when  deemed  controverted,   9  462. 
when  deemed  true,  9  462. 
allowed,   what   are,   9  422. 
amended 

filing,  9  472. 
service  of,  9  472. 

to  bring  in  necessary  parties,  9  889. 
amendment  of 

as  to.  99  128,  482,  472,  478. 
changing  parties,  9  478. 
correcting  mistake,  9  478. 
in  justices*   court.    See   tits.   Justices' 
Court |  Proceedings  In  Jns- 
tlees* Court, 
of  course 

as  to.  9  472. 

filing  and  service  of,  9  472. 
postponing  trial  In  justices'  court  for. 

9  874. 
time    for,    when    demurrer    sustained 

or  overruled,   9  476. 
without  costs,  9  470. 


PLEADING— (Continued), 
answer.   See  tit.  Answer. 

as  to,  99  487-444. 
bill  of  particulars.    See  tit.  BUI  of  Pi 

tlculars. 
as  to,  99  454,  855. 
board,  determination  of,  9  456. 
code  prescribes  form  and  rules  of,  9  421. 
complaint.    See  tit.  Complaint. 
amended  answer  to,  4  432. 
as  to,  generally.  99  426-427. 
conditions     precedent,     performance     of, 

'  9  457. 
consolidation  of  actions,  ff  1048. 
construction  to  be  liberal,  9  452. 
'   counter-claim.     See   tit.   Counter-Claim. 
cross-complaint.    See  tit.  Cross-Complaint. 

as  to.  9  442. 
cross-demand,  99  439,  440. 
damages.   See  tit.  Damage*. 
defects   in.    See    tit.   Errors,   Defects*  etc. 
to   be  disregarded   unless   substantial 
rights  affected,  9  475. 
defendant,  pleadings  of,  9  421, 
definition  of,   9  420. 
demurrer.    See  tit.  Demurrer. 
as  to,  99  443,  444. 
to  answer,  99  443,   444. 
to  complaint,   99  430-434. 
description    of    real    property.     See    tit. 

Description   of   Land. 
as  to,  9  465. 
determination  of  court  or  board,  9  456. 
enlarging  time  for,  9  473. 
error   In,    to    be   disregarded    unless    sub- 
stantial rights  are  affected, 
9  475. 
escheat  proceedings,  in,  9  1271. 
extensions  of  time  for,   9  1054. 

facta 

ultimate,   not    probative,   nor   conclu- 
sions of  law  to  be  pleaded, 
9  426. 
what  to  be  pleaded,  9  426. 
fictitious  name,  when  party  may  be  sued 

by.  9  474. 
filing,  4  465. 

form  of 

action,  but  one,   9  307. 
as  to,  9  421. 

justices'   court,    In    99  851-860. 
prescribed  by  code,  9  421. 
general   rules  of.     See  tit.  General  Rules) 

of  Pleading. 
as  to,  99  462-465. 
genuineness   of   Instrument,  when   admit- 
ted, 9  449. 
heading  to  defective,  effect,   9  1046. 
in  justices'  court.    See  tit.  Proceedings  In 

Justices'  Court. 
In    mechanlcs'-llen    cases.     See    tit.    Me* 

chaales*  Lien. 
•  Inspection    of    instrument,    demand    for, 

9  449. 

Instruments,  genuineness  of 

how  controverted.   S  448. 

when  admitted,  9  448. 
irrelevant  matter,  striking  out,  9  453. 
issue  not  made  by,  how  tried,  9  309. 

Items 

need  not  be  pleaded,  9  454. 
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PLEADING 

Item* — (Continued). 

of  account,  5  464. 
Joined,    what    actions    may    be.      See    tit. 

Joinder  of  Causes. 

as  to,  9  427. 

joint  debtor 

action       against       after       judgment, 

S8  989-994. 
after  judgment,  proceedings,  9  993. 

Judgments 

as  to,  S  1962. 

how  pleaded,   5  456. 
Judgment-roll,  part  of,   8  670. 
libel.     See  tit.  Slander  and  Libel 

and  slander,  5  460. 

answer  in  action  for,  8  461. 

complaint  in  action  for,  8  460. 
limitations,  statute  of.    See  tit.  Statute  of 

Limitations. 

how  pleaded,   8  468. 
lost,  how  supplied,  8  1045. 
mistakes    in,    and    amendment,    88  469-476. 

material  allocation* 

definition  of,  8  468. 

not  controverted,  admitted,  8  462. 

namea  of  parties 

as  to,  8  422. 

fictitious,  8  474. 
objections  to,  when  waived,  8  434. 
ordinance  in  police  court,  8  929. 
particulars,   bill  of.     See  tit.  Bill  of  Par- 
ti colors. 

as  to,  85  454,  866. 
parties,   88  367-392. 
plaintiff,  pleadings  of,  5  422. 
private  statute,  pleaded  how,  8  459. 

real  property 

conditions       precedent,       conveyance, 

8  457. 
description,  8  455. 
redundant  matter,  striking  out,  8  453. 

rale* 

by    which    sufficiency    governed    pre- 
scribed by  code,  8  421. 
of  prescribed  by  code,  8  421. 

separately  atated 

causes  of  action  must  be,  8  427. 
defenses  must  be,  8  441. 

aervlce 

as  to,  generally,  9  465. 

in  action  for  divorce,  8  1019. 
sham,  striking  out,  8  453. 
signature  to,  8  446. 

■lander 

and  libel,  8  460. 
complaint  in  action  for,  8  460. 
special  issues  not  made  by  pleadings,  how 

tried,  8  309. 

statute 

of    limitations.      See    tit.    Statute    of 
Limitations. 

as  to,  8  458. 
private,   how   pleaded,    5  459. 

striking  out 

order,   deemed   excepted  to,    8  647. 
redundant      and      irrelevant     matter, 
8  453. 
subscription  to,  8  IM- 


PLEADING— (Continued). 

supplemental 

as  to,  8  670. 

for  revival  of  judgment,  9  685. 

to  bring  In  necessary  parties,  8  389. 

when  allowed,  8  464. 
title,  defective  or  want  of.  effect,  §  1046. 
variance.     See  tit.  Variance. 

as  to,  88  469-471. 

amendment  for,  88  469,  470. 

immaterial,    how   provided   for,    6  470. 

what  is  not,  but  a  failure  of  proof, 
8  471. 

when  material,  9  469. 
verification  of.     See   tit.  Veiineatluu. 

affidavit,   9  446. 

as  to,  98  449-473. 

by  attorney,  8  446. 

by    officer   of   corporation,    8  446. 

by  one  other  than  a  party,  §  446. 

manner   of,   8  446. 

may  be  by  affidavit,  8  2009. 

when  necessary,  8  446. 
what  are  allowed,  8  422. 
what  constitutes,  in  proceedings  against 

joint     debtor     after     judg- 
ment, 8  993. 


written  Instrument 

in    justices'    court,    manner    of,    9  886. 
inspection   refused,  8  449. 
setting  forth,  88  447-449. 

PLURAL 

includes  singular,  8  17. 

POLICE  COURT 

actions  in,  88  929,  933. 


may  be  oral  or  written,  9  981. 
when  may  be  made,  §  931. 

appeals 

from,  to  superior  court,  88  78,  974. 
return  of  papers  on  dismissal   of  ap- 
peal, 8  982. 
to   superior  court,   88  974-980. 
attorney,  license  not  necessary  to  practice 

as,  in,  8  281. 

complaint 

filing,  8  930. 

in,  to  be  verified,  8  929. 

to  contain  what,  8  929. 
impaneling  jury,   manner  of,    8  *51. 
jurors  for,  how  summoned,  9  231. 
mandamus  can   not   issue,   9  1085. 

ordinance 

how  pleaded,  9  931. 
violation   of,   how  pleaded,   9  939. 
organization,    9  121. 

proceedings    in.      See    tit.    Proceeding's   la 

Civil       Actions       In       Police 
Courts. 
conducted  as  in  justices'  court.   8  983. 
provided  for  in  Political  Code,   8  121. 
record,    police   courts    are    not   courts   of, 

9  34. 
seal.  99  148-153. 
summons,  time  for  issuing,  8  930. 

trial 

adjournment,  8  931. 
by  court,  in  what  cases  will  be  had  on 
violating    ordinance,     9  929. 
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POLICE  COURT 

trial— (Continued). 

by  jury,   when  defendant  entitled  to 
on       violating       ordinance, 
1929. 
time  for,  8  982. 
where  provided  for,  8  121. 

polices  judge: 

may   take   acknowledgment,   affidavit  de- 
position,  8  179. 

POLLING  JURY.     See  tit.  Jury. 
aa  to,  8  SI  8. 

POSSESSION 

adverse,  8  818. 

issue  of  title,  evidence  of  continued  pos- 
session of  remote  occu- 
pant, 8 1884. 

parties  defendant,  who  may  be  joined  in 

action  for,  8  879. 

presumption  of  ownership  from,  8  1968. 

realty,  action  to  recover,  costs  of  course 

allowed,    when,    8 1022. 

writ,  of,  who  may  have,  8  880. 

POSSESSION  OF  ESTATE.  See  tit.  Inven- 
tory Appraisement  mad  Possession 
of  Estate. 

POSTPONEMENT.  See  tits.  Coatlnaances 
TriaL 

costs  may  be  imposed,  8  1029. 
forcible  entry,  etc,  8  1172. 
mandamus  on,  8  1089. 
trial,  88  595,  596. 

commission,  return  of,  8  2027. 

justices'  court,  8  874. 

POWER 

of  receiver.     See  tit.  Receiver. 
of    trustee    of   estate    of   missing    person, 

8 1822b. 

POWERS  AND  DUTIES   OP  GUARDIANS 

to  pay  debts  of  ward  out  of  ward's  es- 
tate,  8 1768. 

to  recover  debts  due  ward,  and  to  repre- 
sent   him,    8  1769. 

to  represent  ward,   8  1769. 
POWER  OF  ATTORNEY 

'to  act  as  counsel  in  justices'  court,  8  96. 

POWER  OF  COURT 

amendment,   8  128. 
contempt,  88  1209-1222. 
oaths,  administration   of,   8  128. 
obedience,  compelling:,  8  128. 
officers,  etc.,  controlling,  8  *28. 
order,   enforcing,   8  128. 
process   controlling,   8  128. 
supreme  court  on  appeal,  8  53. 
witnesses,    coercing,    8  128. 

POWER  OF  LEGISLATURE.    See  tit.  Legls- 
latare. 

PRACTICE.     See  tit.  Trial. 

action,  when  commenced,  8  850. 

eminent  domain,  rules  of  practice  gov- 
erning, 88  1256,  1262. 

error      disregarded      unless      substantial 

rights    affected,    8  475. 

In  justices'  court,  8  95.  * 

In  proceedings  for  adjustment  of  indebt- 
edness, etc..  of  city  or  mu- 
nicipality,   8 1822d. 


PRACTICE— (Continued). 

act 

how  cited,  enumerated  and  amended, 

8  19. 
not  to  be  done  on  holidays,   {  18. 

civil  action 

arises  out  of  obligations  or  injuries, 

8  25. 
by  whom  prosecuted,  8  30. 
civil  and  criminal  remedies  not  merged, 

8  32. 
computation  of  time,  8  12. 
construction  of  repeal  as  to  certain  offices, 

8  7. 
criminal  aotions,  8  31. 
division  of  injuries,  8  27. 
holidays,  when.    See  tit.  Holiday*. 

injnrlea  4a 

person,  8  29. 
property,   8  28. 

joint  authority,  8  15. 

judicial  remedies,  defined,  8  20. 

limitations  shall  continue   to  run,  8  9. 

obligation    defined,    8  26. 

provisions  similar  to  existing  laws,  how 

construed,    8  5. 

retroactive,  code,  not,  8  3. 

orders  out  of  court  without  notice,  how 

vacated   or   modified,    8  937. 

power     of     court     where     procedure     not 

specifically    provided,    8  187. 

rules  of,  8  1109. 

time,  extension  of,  generally,   8  1054. 

vacancy  In  office  of  judge  does  not  affect 

proceedings,    8  184. 
PREFERENCE 

claims  for  wages,  88  1204-1207.  * 

condemnation   proceedings,   preference  of 

over     other     civil     actions, 
8 1264. 

debts    against   decedent's   eBtate,    88  1643- 

1646. 

election  contests,  preference  of  on  appeal. 

8  65. 

family  allowance,  of,  8  1467. 

in  making  appointment  of  special  admin- 
istrators, 8  1412. 

probate  appeals,  preference  given  to,  f  57. 

wages  a  preferred  claim  against  estate  of 

decedent,    8  1205. 

where  several  persons  equally  entitled  tc 

administer,    8  1866. 

who  entitled  to,  in  appointment  of  guard- 
ians, 8  1751. 

PRELIMINARY  PROVISIONS 
action 

defined,  8  22. 

not  affected  by  code,  8  •• 
rules  of  construction,  8  4. 
seal.     See   tit.   Seal. 

definition   of,   8  14. 
special  proceedings,  defined,  8  28. 
statutes,  etc.,  inconsistent  with  code,  |  18. 
tenure   of  office  preserved,   8  8. 
when  code  takes  effect,  6  2. 

words  and 

phrases,  construction  of,  8  If. 
terms  defined,  8  17. 

PREPONDERANCE     OF     EVIDENCE.       Set 
tit.    Evidence. 
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PRESENT 

includes  future,  §  17. 

PRESENTATION      OF     CLAIMS. 
Clalsss  against  Estates. 


See     tit. 


PRESERVATION  OF  ESTATE  OF  DECE- 
DENT. See  tit.  Estates  of  Deee- 
deats. 

PRESUMPTION.     See  tit.  Evidence. 

ancient     documents     presumed     genuine, 

S 1963. 
as    to    correctness    of    books    containing; 

law,  1 1900. 
binding*  on  Jury,   S  1961. 
books  containing*  laws  of  foreign  country 

or    sistsr    state    presumed 

correct,    9  1900. 

coaelasflvo 

any  other  presumption  by  statute  ex- 
pressly made  so,   9  1962. 


PRESUMPTION 

disputable — (Continued). 


with    hus- 


of     court, 


Issue  of 

wife    cohabiting 
band,  91962. 
judgment     or     order 
9  1962. 
enumeration  of,  9  1962. 

estoppel 

by  acts  in  pais,  9  1962. 

by  "standing  by,"  9  1962. 

in  pais,   9  1962. 
generally,  I  1962. 
guilty  intent,  when,  9  1962. 
judgment,   99  1908,   1962. 
legitimacy,  9  1962. 
made,   by   Btatute,    9 1962. 
malicious   and   guilty    intents,    9 1962. 
of  title,  in  landlord.  9  1962. 
order  of  court,   99  1908,  1962. 

-recitals 

in   written   instrument,   9 1962. 
specification  of,  9  1962. 

teaaat 

can 


landlord's     title, 


not     deny 
9  1962. 
not    permitted    to    deny    title    of 
landlord,   91962. 
truth  of  facts  recited,  9  1962. 
whenever  party  has  by  his  own  dec- 
laration,   act,    etc.,    led    an- 
other to  believe,  9  1942. 

controverted    p*essjssptlo»a 

enumeration  of,  9  1963. 
definition  of,  9  1969. 

disputable 

acquiescence,  presumption  from, 
9 1963. 

ancient  writing,  9  1968. 

arbitration,  all  matters  passed  on, 
9  1963. 

arbitrators  passed  on  all  matters  sub- 
mitted,   9  1943. 

arising  from  order  of  court  9  1909. 

books 

containing      reports       of      cases. 
9  1963. 

contents    of,    correct,    9  1968. 

printed  by  authority,   9  1963. 
burial  ground,  dedication  of,  9  1968. 
consequence  of  act  intended,  9 1968. 


for  bill  or  note,  9  196S. 
for  indorsement,  9  1963. 
from    writing,    9  1968. 
continuance  of  thing,  §  1968. 

course  of 

business,  ordinary,   9  1968. 
nature,  or  habits  of  life,  ordinary* 
9  19S3. 
court      acting      within      jurisdiction, 

9  1963. 
date,  correct,  9  1963. 

death 

of    person    not    heard    from    for 

seven  years,  9  1963. 
priority  of,  9  1963. 
dedication  of  burial  ground,  9  1963. 
delivery.  9  196). 

from  possession  of  order  for  de- 
livery, 9  1963. 
imports    ownership    of    deliveree. 
9  1963. 
fairness      of      private      transactions, 

9 1968. 
generally,    9  1963. 
higher   evidence   is   adverse   if   lower 

produced,    9  1963. 
identity    of    person   from    identity    of 
name,  9  1963. 


Indorsenment 

of  bill  or  note,  time  of,  9  1963. 
where  made,  9  1963. 

innocence,   9  1968. 

issue,    all    matters    in    passed    upon, 
9  1963. 

judge      acting      within      jurisdiction. 
9  1963. 

jurisdiction  that  court  or  judge  acts 
within,  9  1963. 

jury   must   find   according    to,    §  1961. 

law  has  been  obeyed,  9  1963. 

legitimacy,  9  1963. 

letters  mailed  where  received,  §  1963. 

marriage,  9  1968. 

may       be       rebutted       by       evidence, 
99  1961,    1963. 

money    paid    to    a    person    was    due, 
9 1963. 

non-conclusive    Judicial    record    cor- 
rect,  9  1963. 

obligation    delivered    up    paid,    9  1963. 

officer    regularly    appointed,    9 1963. 

official  duty  performed,  9  1963. 

ordinary    care    taken    of    one's    own 
concerns,  9  1963. 

over    thirty    years    presumed    genu- 
ine,  9  1963. 

ownership  from 

acts   of   dominion    or   from    repu- 
tation,  9  1963. 

common    reputation,    9  1963. 

exercising     acts     of     ownership, 
9  1968. 
partnership,  9 1963. 


from     possession     of     order     for 
payment.  9  1963. 
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PRESUMPTION 

disputable,  aayaieat — (Continued). 

of  earlier  rent  and  instalments 
on  production  of  later  re- 
ceipt 9  1963. 

possession  imports  ownership,  9  1965. 

rent,  last  receipt  for,  9  1968. 

shorthand  notes,  5  275. 

suppressed    evidence    adverse,    9  1968. 

survivorship,   9  1968. 

table,  991960,  1963. 

that  one   takes  ordinary  care   of  his 
concerns,   9  1963. 

trustee,  bare,  has  conveyed  to  cestui, 
9  1968. 

unlawful  intent,   9  1963. 

witness    presumed    to    speak     truth, 
9  1847. 

writing  thirty  days  old,  9  1963. 
error   not  presumed  prejudicial,   9  475. 

forelga 

court,  etc.,  acting;  within  jurisdiction, 

9  1963. 
judgment,   presumption  arising;  from, 

9  1915. 
generally,  9  1968. 

higher  evidence,  is  adverse,  if  lower  pro- 
duced,   9  1963. 
identity,  91363. 
Indorsement    of    note,    etc.,    where    made, 

9 1968. 
innocence,  9  1968. 

issue,  all  matters  in,  passed  upon,  9  1963. 
jury  must  find  according;  to,  9  1961. 
law  has  been  obeyed,  9  1963. 
legitimacy,   9  1968. 
letters   mailed,    9  1963. 
marriage,  9  1968. 

may  be  controverted,  when,  9  1961. 
may  be  rebutted  by  evidence  unless  made 

conclusive,  99  1961,  1968. 
money  paid  to  a  person  was  due  to  him, 

9  1963. 
non-conclusive     judicial     record     correct, 

9  1963. 
obligation   delivered  up  paid,   9  1963. 
officer  regularly  appointed,   9  1963. 
official  duty  duly  performed,  9  1963. 
partnership,   9  1963. 
possession 

imports  ownership,  9  1963. 
of  realty,  presumption  as  to,  9  321. 
public    officer    de    facto,    appointment    of, 

9  1963. 
refusal  to  produce  books  and  papers,  on, 

9  1000. 
rent,  last  receipt  for,  9  1968. 
sheriff's    return.    9  268. 
shorthand  notes,  9  270. 
suppressed  evidence  adverse,  9  1963. 
survivorship,      presumptions      respecting, 

9  1963. 
tenant,  possession  of,  presumption  as  to, 

9  826. 
trustee,  bare;  has  conveyed  to  cestui  que 

trust,  9  1968. 
unlawful  intent,   9  1963. 
witness  presumed  to  speak  truth,  9  1847. 
words     presumed    used    in     ordinary    ac- 
ceptation,   9  1861. 
writing  thirty  years  old,  9  1963. 


PRIEST 

can  not  be  examined  as  witness,  when, 

9  1881. 
exempt  from  jury  duty,  9  200. 

PRIMA    PACIE    EVIDENCE.      See   tit.   Evl- 
dea< 


PRIMARY   EVIDENCE.     8ee   tit.    Evfdeace. 
PRINCIPAL  AND  AGENT.     See  tit.  Ageacy. 

PRINTING 

included  in  writing,  9  17. 

PRISONER 

a  witness 

how  examined,  9  1997. 

how  to  be  brought,  9  1995. 

on  whose  motion,   9  1996. 
adverse  possession  against,   9  323. 
confined   on  civil   process,   discharged   on 

what   conditions,   1 1143. 
deposition  of,  9  1997. 

discharge  af 

by  order  of  plaintiff,  no  second  arrest,  • 

9 1158. 
denied,    second    application,    9  1159. 
evidence,  hearing  of,  9  1146. 


ilaatiaa  for 

answers    in    writing   may   be   re- 
quired, 9  1146. 
before  judge,  9  11*6. 
exempt  from  subsequent  arrest,  9  1151. 
final,  31151. 

judgment  remains  in  force,  9  1151. 
notice  of  application   for,   9  1144. 

service  of,   9  1145. 
oath  to  be  administered,  9  1148. 
order  of,  9  1149. 
escape,  limitation  of  action  for,  9  340. 
Imprisonment,  effect  on  running  of  stat- 
ute, 9  228. 
limitation  of  action  in  case  of  Imprison- 
ment, 99  828,  353. 
plaintiff  may  order  discharge  of,  5  1158. 
support    of,    plaintiff    to    advance    funds 

for,  9H54. 
witness,  as,  9  1995. 

order    for    production    of,    9 1998. 

PRIVATE  SITTINGS 

in  certain  cases,  5  125. 

PRIVATE  STATUTES.     See  tit.  Statates. 

denned,   9  1698. 

foreign     law-books     admissible     in     evi- 
dence, 9 1900. 
how  pleaded,  9  459. 
recitals  in,  how  far  evidence,  9  1908. 

PRIVATE  WRITINGS.     See  tits.  Evtdeueei 
Writlaga. 

books,  maps,  etc.,  how  far  evidence,  9  1986. 

classification  of,  9  1929. 

compromise   of   debt  without   seal,   good, 

9  1934. 

copies   of  entries  also  proved,   9  1947. 

entries    of   decedents,    evidence    In   speci- 
fied cases,  9  1946. 

evidence  of  handwriting,   9  1943. 

where  a  writing  is  more  than  thirty 
years  old,  9  1945. 

how  proved,  99  1940,  1948. 


me 
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PIUVATB  WRITINGS — (Continued). 

instruments  affecting  real  property  used 

aB  evidence,  S  1961. 

maps,  how  far  evidence,  1 1986. 

original   writing   to   be    produced    or   ac- 
counted for,   i  1937. 

other  witnesses  may   also  testify,   8  1941. 

removal  of  public  records,   transcript  as 

evidence,    9  1960. 

seal  defined,  9  1930. 
effect  of,   9  1983. 
execution      of      instrument      defined, 

9  1933. 
how  made,  9  1931. 

subscribing  witness  defined,  9 1936. 

what  are,  8  1887. 

when    evidence    of    execution    not   neces- 
sary, 8  1943. 

when  in  possession  of  adverse  party,  no- 
tice to  be  given,   9  1938. 

writings  called  for  and  Inspected  may  be 

withheld,  91939. 

PRIVILEGED  COMMUNICATION.  See  tits. 
Attorney  and  Client*  Hnsbaad  mad 
Wife)  Minister}  Physic**)  Priest} 
Witness. 

as  to,  generally,  96  1880-1884. 

PROBATE.  See  tits.  Prolate  Court j  Pro- 
bate Judge j  Probate  Matters)  Pro* 
bate  of  Foreign  Wills)  Probate  of 
Lost  or  Destroyed  Wills)  Probate  of 
Nuncupative  Wills)  Probate  of 
Wills)  Probate  Proceedings. 

appeals,  9  1714. 

as   to,   generally,    9 1894. 

citation,    99  1707-1718. 

contempt  by  executor,  etc.,  or  guardian, 

9  1731. 

decrees  of,  9  1704. 

homestead,  recording  decree,   9  1719. 

Issues,  9  1716. 

new  trials,  9  1714. 

orders  of,   9  1704. 

practice,  rules  of,  9  1713. 

recorded  decrees  of,  are  notice,   9  1706. 

seal.  9  149. 

terms,    9  39. 

trials  of,  99  1716,  1717. 

PROBATE  COURT.  See  tits.  Courts)  Pro- 
bate) Estates  of  Deeeased  Persons} 
Executor  and  Administrator)  Pro- 
ceedlngs  in  Probate  Court)  Public 
A  dmlnlstrator. 
appeals.   8  1714. 

from  decree  settling  trustee's  account 

after    distribution,    9  1701. 
preference   given,    9  67. 
chambers,   power   of  court  at,   8  161. 

citation 

by  personal  notice,  8  1710. 

how  directed,  8  1707. 

how   issued,   9  1708. 

how  served,  8  1709. 

to  be  served  five  days  before  return, 
9 1711. 

what  to  contain,  8  1707. 
costs,  by  whom  to  be  paid,  8  1720. 
court  to  try  case  when  no  Jury  demanded, 

8 1717. 


PROBATE  COURT — (Continued). 

es  of 

need  not  recite  jurisdiction,  9  1704. 
to  be  entered  In  minutes,  9  1704. 
to  be  recorded,  9  1719. 
recorded,  as  notice,  9  1706. 


appearance  by,  9  1722. 
appointment  of.     See  tit.  Guardian. 
service  of  notice  upon,  9  1722. 
Issues  joined  in,  how  tried  and  disposed 

of,  9  1716. 
judgments  of,  entered  and  enforceable  as 

other  judgments  are,  9  1716. 
jury    trial    where    issues    of   fact   joined, 

9  1717. 
new  trial,  99  1714,  1717. 

notice 

personal,  to  be  by  citation,  9  1710. 
reoorded,   order  or   decree   as,    9  1706. 


of,  need  not  recite  jurisdiction,  9  1704. 

of,   to  be   entered  in  minutes,   9  1704. 

reoorded,  as  notice,  9  1706. 
personal  notice  to  be  by  citation,   9  1710. 
power  of,  at  chambers,   9 166. 

practice 

of,  sections  of  code  governing,  9  1713. 
rules  of,  in  general,  9  1713. 

preferences  given  to  appeals  in  probate, 

9  57. 

public  administrator.     See  tit.  Public  Ad- 
ministrator. 
as  to,  98  1726-1744. 

publication,  how  often  to  be  made,  9  1705. 

recorded  order  of  decree  as  notice,  9  1700. 

service    on    guardian,    equivalent   to    ser- 
vice on  ward,  9  1723. 

transfer  of  books,  papers,  and  actions  to 

superior  court,  8  79. 

vacancy   in   trusteeship,  filing,   9  1702. 

wills,  probate  of.    See  tit.  Wills. 

writs  and  process  necessary  may  be  Is- 
sued at  chambers,  §  166. 

PROBATE    JUDGE.      See     tits.    Cannmbers; 
Judges. 

chambers,  power  at,  9  166. 

PROBATE    HOMESTEAD 

as     to    setting    apart    exempt     property. 

9  1465a. 
hearing   for,   9  1465a. 

notice  of,  how  served  and  when,  8  1466a. 
to  whom  notice  must  be  sent,  9  1465a. 

PROBATE  OF  FOREIGN  WILLS 

admission  of  to  probate,  9  1384. 

foreign.    68  1318-1324. 

hearing  proof  on,   8  1324. 

in  otfier  states  to  be  recorded  when   and 

where,    8  1322. 

letters  to  Issue  on,  when,  8  1324. 

may  be  recorded  in  county-  where  testa- 
tor left  property,   8  1322. 

notice   of   petition   for   letters,   8  1323. 

petition   for  letters,  8  1323. 

proceedings  on   the  production  of,   8  1323. 

record  of,  when  and  where,  9  1322. 

to   be   recorded,  when  and   where,   j  1322. 


INDEX. 


PROBATE   OF   LOST   OB  DESTROYED 
WILLS 

acts  of  executors,  etc.,  valid  until  power 

is   revoked,    §  1428. 

certificate  of  contents  to  be  filed  and  re- 
corded,   S  1840. 

destroyed    fraudulently    during    lifetime, 

9  1889. 


or   administrator   may    resign,    when, 

8  1487. 

oourt  to  appoint  successor,  when, 
f  1427. 
existence  at  time  of  testator's  death  to  be 

proved,   9  1889. 
granting  letters,   9  1340. 
incompetent,   all   acting  being,   whom    to 
*  act,  9  1426. 

lost,  ete. 

certifying,    recording,    and    granting 

letters,    8  1340. 
existence,  must  have  been  in,  at  time 

of   death,    S 1339. 
proof  of,  9  1338. 

restraining  acts  of  executors  of  other 
will,  etc,  9  1341. 
must  be  proved  by  two  witnesses,  8  1339. 
must  have  existed  at  time  of  death,  ex- 
cept when,  i  1839. 
on  proof  of  will  after  letters  of  admin- 
istration,    letters     revoked, 

9  1423. 

powers  of  executors  in  such  cases,  {  1424. 

proof  of 

execution   and   validity   to    be   taken, 

9  1838. 
notice   to   persons   interested,   58 1338, 

1844. 
testimony  to  be  reduced   to   writing, 

5  1888. 

provision* 

of,  to  be  certified  and  recorded,  5  1340. 
to  be  proved  by  two  witnesses,  8  1339. 

remaining    administrator    or    executor   to 

continue  when  his  col- 
leagues are  disqualified, 
8  1425. 

restraining    executor    during    proceeding 

to  prove,  8  1341. 

revocation   of   letters   after,    8 1428. 

successor     to     executor,     etc.,     resigned, 

court  to  appoint  when, 
8 1427. 

testimony   to   be   reduced   to   writing  and 

certified,  9  1344. 

transcripts  of  court  minutes  to  be  evi- 
dence,  8  1429. 

who  may  petition  for,  8  1299. 

whom  to  act  when  all  acting  are  incom- 
petent,  8  1426. 

PROBATE    OP   NUNCUPATIVE   WILLS 

additional    requirements    in    probate    of, 

8  1845. 


of  executor  and  administrator,  pro- 
cedure,  8  1346. 

to  conform  to  provisions  as  to  other 
wills,    8  1346. 


PROBATE  OF  NUNCUPATIVE  WILLS — 

(Continued). 

contest 

and  appointment  to  conform  .to  provi- 
sions   aa     to    other    wills, 
9  1346. 
as  to,  8  1346. 
of  procedure,   8  1346. 
how  admitted  to  probate,  8  1344. 
manner     of     appointment     of     executors, 

9  1846. 
notice  of  probate,  8  1346. 
petition  for  probate,  requisites  of,  8  1344. 
proof  of,   88  1344,  1345. 

requirements,   8  1345. 
reducing   to   writing   and    filing,    8  1345. 
time  for  probate,  88  1344.  1345'. 
when     and     how     admitted     to     probate, 

8  1344. 
who  may  petition  for  probate  of,   8  1299. 

PROBATE  OF  WILLS.  See  tits.  Probate  of 
Loot  or  Destroyed  Wills)  Probate 
of  Foreign  Wills |  Probate  of  Nun- 
cupative Wills*  Wills. 

certificate  of,  seal,  8  158. 
citation  to  produce,  8  1302. 
conclusive  after  one  year,  8  1338. 
contents  of  petition  for,  8  1800. 
contesting.      See    tit.    Contesting    Probate 

of  Will*. 
contesting    after    probate.  '   See   tit.    Con- 
testing Will  after  Probate. 
absence   of   subscribing   witnesses   to 

be  accounted  for,  8  1815. 
all    subscribing    witnesses    In    county 

to  be  examined,   8  1815. 
all    testimony    to    be    filed    by    clerk, 

8  1818. 
any     one     interested     may     contest, 

8  1307. 

by    attorney    appointed    by    couVt    or 

heir,  8  1307. 
certificate  of  proof  to  be  attached  to 

will,  5  1317. 
contestant   is   plaintiff,   9  1812. 

demurrer 

proceedings    where    sustained    or 

overruled,   9  1812. 
to  opposition,  grounds  of,   9  1312. 
impaneling  jury,   9  1313. 
issues  when  tried  by  jury  and  when 
by  court,  9  1312. 

judgment 

to  be  entered  on  special  verdict, 

9  1314. 

will   and    proofs   to    be   recorded, 
9  1314. 


to   return   special   verdict,    9 1314. 

trial,  mode  of,  9  1318. 
may   be   through   guardian   or   attor- 
ney,  9  1807. 
of  nuncupative,  how  conducted,  9  1346. 

proof  of 

handwriting  of  testator  and  sub- 
scribing witnesses.  9  1315. 

subscribing  witnesses,  to  be  re- 
duced to  writing.   3  1314. 
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PROBATE  OF  WILLS 

contesting  after  probate — (Continued). 

testimony 

of  other  than  subscribing:  wit- 
nesses admissible  to  prove 
sanity  and  execution,  when, 
9  1315. 
reduced  to  writing:  and  signed,  ad- 
missibility in  subsequent 
contests,  5  1815. 

trial  by  court,  mode  of,  9  1815. 

will    and    certificate    of    proof    to    be 
filed    and    recorded,    9 1818. 

written 

grounds  of  opposition  to  be  filed, 

9 1818. 
opposition,  service  of,   9  1812. 
custodian    of    will    to    deliver    same    to 

whom,   9  1288. 

detained  outside  of  state 
as   to   generally,   9  1310. 
photographic  copy,  9  1310. 
hearing    of    will    after    proof    of    service 

of  notice,  9  1306. 
heirs   and    named    executors    to   be   noti- 
fied, how,  9  1304. 
\  holographic  wills,  how  proved,  9  1808. 
in  what  county  to  be  proved,  9  1294. 

Judge 

dlosjoallfled  to  act 

in  what  cases,  9  1430. 
transfer  of  proceedings  and  their 
return,    99  1481,    1432. 
may  at  any   time  compel  attendance 
of  witnesses,  9  1305. 
jurisdiction  over,  probate  of,  8  1294. 

mailing 

copies    of   notices    of   time   appointed 

to  heirs,  9  1304. 
*©f  notices 

of  petition,  notices  how  addressed, 

9  1304. 
of    time    appointed    for    hearing 
petition,   time  of,  8  1804. 
non-appointment    of    attorney    by    court 

does  not   invalidate,   9  1307. 

notice  of 

petition  for 

how    given,    9  1303. 
publication  in  weekly  newspaper, 
9 1308. 

of  foreign  wills.  See  tit.  Probate  of  For- 
eign Wills. 

of  lost  or  destroyed  wills.  See  tit.  Pro- 
bate of  Loot  or  Destroyed 
Wills. 

of  nuncupative  wills.     See  tit.  Probate  of 

Nuncupative  Wills. 

olographic  will,  how  proved,   9  1309. 

one  witness  sufficient  if  no  contest,  when, 

9  1308. 

order  to  enforce 

attendance   of   witnesses,   9  1305. 
production  of  will,   9  1305. 

petition  for 

clerk   to   set  for  hearing,   9  1303. 

contents  of,   9  1300. 

devisee  may,   9  1299. 

effect   of  defects  in,   9  1300. 


PROBATE  OF  WILLS 

petition  for* — (Continued). 

failure   of   executor   to,   forfeiture  of 

right  to  letters,  9  1301. 
hearing  of,  time  for,  9  1303. 
mailing   notices    to   executors,   9 1304. 
must  show  what,  9  1300. 
notice  and  proof  of,  99  1298-1312. 

how  given,  9  1308. 

how  served  on  executors,  8  1304. 

publication  or  posting  of,  9  1303. 

personal  service  of  notice 

equivalent  to  mailing,  9  1304. 
time  for,   9  1304. 
who  may  file,  9  1299. 
possession  of  will   by  third  person,  pro- 
duction, 9  1302. 
production  of  will  where  in  possession  of 

third  person,  9  1302. 

revocation 

effect    on    powers    and    liabilities   of 
executors     or     administra- 
tors, 9  1831. 
jury  trial,  8  1830. 
of  prior  letters,  9  1423. 
when  revoked,  9  1330. 
to  be  delivered  to  court,  9  1298. 
when    contest   of   probate   may  be  made, 

8  1308. 
when    executor   forfeits   right   to   letters. 

8  1801. 

who  may  appear  and  contest  will,  9  ISO?, 
who    may    petition    for   probate    of  wilL 

9  1299. 

PROBATE  PROCEEDINGS 

appeals  in,   9  57. 

rules    of    practice    in.      See    tit.    Rules  ef 


sale.     See  tit.  Probate  Sale. 

PROBATE  SALES.  See  tits.  Sale  and  Ces- 
vcyance  of  Property  of  Deeedest; 
Sale  of  Real  Estate,  tte. 

PROBATION    COMMITTEE 

appointment  of,  9  131. 

how  to  be  made,  9  181. 
compensation  of,  9  131. 
duty  of  deputy,  9  181. 
expenses  allowed  probation  officers,  §  131. 
may    examine    certain    societies,    associa- 
tions, etc.,  9  131. 
oath  of  office  of,  9  131. 
powers  of  peace  officers,  9  131. 
present  officers  to  serve,  9  131. 

probation  officers 

and   deputies,    appointment  of,   1 131. 
conditional       probation      officers, 
9  131. 
to    inquire    into   antecedents   of  per- 
sons  arrested,   when,  1 131. 
to  serve  in  all  courts,  9  131. 
record   of  persons  released  on  probation. 

9131. 
report  of,  9  131. 

terms  and  conditions  of  probation,  §  131. 
vacancy  In,  how  filled,  9  131. 

PROCEDURE 

vn  trial  of  impeachments,  9  29. 


INDEX* 


PROCEEDINGS.     See    tit.    Special   Proceed- 


in    courts    to    be    in    English    language, 

f  185. 

PROCEEDINGS     IN     CIVIL     ACTIONS     IN 
POLICE    COURTS 

defendant  may  plead  orally  or  in  writing, 

1931. 

how  commenced,  |  929. 

proceedings  to  be  conducted  as  in  jus- 
tices'  courts,    8  933. 

summons  must  issue  on  filing  of  com- 
plaint, 9  930. 

trial  by  jury*  when  defendant  entitled  to, 

f932. 

PROCEEDINGS  IN  JUSTICES'  COURT.  See 
tit.  Justice*'  Court. 

PROCEEDINGS  IN  PROBATE  COURTS 

change  of  venue  in,  9  1295. 

jurisdiction   of   probate   court 

of  accounts  rendered  by  executors 
and  administrators,  and  of 
payment  of  debts,  99  1612- 
1653. 

of  claims  against  the  estates,  §8  1490- 
1614. 

of  executors  and  administrators,  their 
letters,  bonds,  removals,  and 
suspensions,       89 1348-1440. 

of  guardian  and  ward,  98  1747-1810. 

of  jurisdiction,  98  1294,  1295. 

of  orders,  decrees,  processes,  min- 
utes, records,  trials,  and 
appeals,  88  1704-1723. 

of  public  administrators,  88 1726- 
1744. 

of  sales  and  conveyances  of  prop- 
erty of  decedents,  86  1516- 
1579. 

of  the  conveyance  of  real  estate  by 
executors  and  administra- 
tors in  certain  cases, 
68  1697-1607. 

of  the  inventory  and  collection  of 
the  effects  of  decedents, 
66  1445-1461. 

of  the  partition,  distribution,  and 
final  settlement  of  estates, 
98  1668-1703H. 

of  the  powers  and  duties  of  execu- 
tors and  administrators,  of 
the  management  of  es- 
tates,   68  1581-1591. 

of  the   probate   of  wills,    99  1298-1346. 

of  the  provisions  for  the  support  of 
family,  and  of  the  home- 
stead,   99  1464-1486. 

when  decided  by  first  application, 
9 1295. 

when  exercised  over  estate  of  dece- 
dent,  9  1294. 

PROCEEDINGS  SUPPLEMENTARY  TO  EX- 
ECUTION.     See    tit.    Supplementary 


PROCEEDINGS  TO  PERPETUATE  TESTI- 
MONY—(Continued). 

manner  of 

application  for  order,  9  2084. 

taking  deposition,  9  2089. 
notice    of    time    and    place    to    be    given, 

6  2085. 
papers  prima  facie  evidence.  9  2087. 
when  evidence  may  be  produced,  9  2088. 


generally.  99  714-721. 

PROCEEDINGS  TO   PERPETUATE  TESTI- 
MONY. 

effect  of  deposition,  9  2089. 

evidence  may  be  perpetuated,  9  2083. 


PROCESS.  Bee  tit.  Somi 
abbreviations,  9  186. 
abuse   of,  contempt,  9  1209. 
abuse    or    disobedience    of,    a    contempt, 

9  1209. 
amendment  of,  power  of  court,  9  128. 
chambers,    power    of   Judge   at,    to    issue, 

•  9 166. 

contempt,  for  abuse  of,   9  1209. 
definition  of,  9  17. 
discharge  of  persons  imprisoned  on  civil 

process,    99  1143-1154. 
guardian,  service  on,  as  service  on  ward, 

9  1722. 
how  far  extends,  9  78. 
inadvertence,  relief  from,  9  473. 
joint  debtors,  to,  after  judgment,  99  989- 

994. 

justices'  courts 

from,   duty  of  sheriff  and   deputy  to 

serve,  9  87. 
in  payment  of  fees,  9  91. 
issuance  in,  9  91. 
may  issue  to  any  part  of  the  county, 

9  919. 
runs  where,  99  95,  106. 
to  be  Issued  without  blanks,  9  920. 
language  to  be  used  in,  9  185. 
mistake,  relief  from,  6  473. 
mode   of,   any    suitable,    may   be   adopted 

to    carry    out    jurisdiction, 
9187. 
neglect,    excusable,    surprise,    etc.,    relief 

from,  9  473. 

power  of 

court  to  amend  and  control,  9  128. 
judges  at  chambers,  to  Issue,  9  166. 
return  of,  in  justices'  court,  99  86,  93. 


by  telegraph,   9  1017. 

in  case  of  nonresidents,  9  1015. 

on    associates   In   business,    9  388. 

on  guardian,  9  1722. 

on    necessary    parties    ordered    in    by 

court,   9  389. 
on   persons   transacting  business   un- 
der common  name.  9  388. 
signifies  what,  9  17. 
superior    court,    extends    to    all    parts    of 

state,   9  78. 
telegraph  service  by,  9  1017.. 

PROFESSIONAL     NEGLIGENCE.       See     tit. 
Negligence. 

PROFITS.     6ee  tit.  Executors  and  Adminis- 
trator*. 

from    time    of    execution    to    redemption. 

9  706. 
mesne,  limitation  of  actions   for.  9  336. 

PROHIBITION.      See    tit.    Writ    of    Prohibi- 
tion. 


INDEX. 


PROMISSORY  NOTE.  See  tits.  Bill*  and 
Note*;    Negotiable    Instruments. 

PROOF.  See  tits.  Evidence*  Examination 
of  Witness. 

on    hearing;    upon    petition    to    establish 

liens,  9  1724. 

PROPER  COUNTY.     See  tit.  Venae. 

PROPERTY 

definition    of    injury    to,    ( 28. 
includes  real   and  personal.  9  17. 
joinder  of  actions  for  injuries  to,  9  427. 

PROPERTY  CONVEYED  IN  FRAUD  OF 
CREDITORS.  See  tit.  Fraudulent 
Conveyance. 

PROPERTY  IN  HANDS  OF  ADMINISTRA- 
TORS. See  tit.  Executor  and  Ad- 
mlnlstrutor. 

PROPERTY  IN  HANDS  OF  EXECUTOR, 
ETC.  See  tit.  Ex  ecu  torn  and  Ad- 
ministrators. 

PROPERTY    OF    COUNTY,    ETC. 

action    against    public    officer    to    prevent 

and   restrain   injury,   9  526a. 

PROVISIONAL    REMEDIES    IN    CIVIL    AC- 
TIONS 

affidavit  may  be  used  on,  9  2002. 
arrest  and   bail,   99  478-504. 
attachment,   99  537-559. 
claim  and   delivery  of  personal  property, 

99  509-521. 
deposit  in   court,   99  572-574. 
injunctions,    99  625-533. 
receiver,   99  564-569. 

PROVISIONAL  REMEDIES  IN  JUSTICES' 
COURT.    See  tit.  Justices'  Court. 

PUBLIC  ADMINISTRATOR.  See  tit.  Let- 
ters Testamentary  and  of  Adminis- 
tration. 

account 

copy  of  to  be  filed  with  estate,  9  1739. 
duty   as   to   estate   moneys,   escheats, 

etc.,  9  1737. 
failure  to 

a  misdemeanor,  9  1744. 
duty  of  district  attorney,  9  1744. 
punishment  for.  9  1744. 
order  to,  9  1735. 
semi-annually,   9  1736. 
accounting 

and  delivering:  up  estate,  where  exe- 
cutor appointed,   9  1730. 
to  county  clerk,  time  of,  9  1739. 
actions   by,    9  1730. 
acts,  when,  9  1726. 
bond   of,  9  1727. 
burial    of    deceased    person,    expense    of, 

9  1726. 
civil  officers  to  notify  of  property  subject 

to  waste,  9  1731. 
code  sections  applicable  to.  9  1743. 
deceased      person,      burial      expenses     of, 

9  1726. 
deposit  with  county  treasurer 

duties  and  compensation  of  treasurer, 

9  1737. 
investment  by  treasurer.  9  1737. 
money,  how  drawn,  9  1737. 
payment    of    unclaimed     money     into 
state   treasury.    9  1737. 


PUBLIC  ADMINISTRATOR— (Continued). 

duty 

of    district    attorney    in    relation    to. 

9 1744. 
of  persons  in  whose  house  any  stran- 
ger dies,  9  1728. 
on  appointment  of  another,  9  1730. 
embezzlement,   99  1733,  1734. 
estates    which    may    be   administered    by, 

9  1726. 
every  six  months  return  of  conditions  of 

estate  to  be  made,  9  1736. 

examination  of 

one  charged  with  embezzlement 

punishment    for    disobedience    or 
refusal  to  answer,   9  1734. 

questions    to    be    written,    signed, 
and  filed,  9  1734. 
person  charged  with  embezzlement  or 
withholding   estate,    9  1733. 

failure  of 

to  account,  a  misdemeanor,  §  1744. 
to   pay   over,    9 1740. 

money    as    ordered,    proceedings 
against,  9  1T40. 
fees  of  officers,  when  and  by  whom  to  be 

paid,  9  1741. 
•generally,    991741-1744. 
how  to  administer,  9  1729. 
how  unclaimed  estate  disposed  of,   9  1739. 
Interest,  not  to  have  in  payments.  9  1738. 
inventory,  9  1729. 

letters  of,  when  and  how  obtained.  9  1727. 
moneys  deposited  by,  how  Invested,  9  1736. 
must  institute  suits  to   recover  property. 

9 1732. 
must    return     inventory    and    administer 

estate  according  to  his  title. 
9  1729. 
must  take  out  letters  with  reasonable  dis- 
patch, 9 1727. 
not   to   be   interested  in  the  payment   for 

or  on  account  of  estates  in 
his   hands.    9  1738. 
oath  of,  9  1727. 

may  be  administered  by,  9  1742. 
power  to  administer,  9  1742. 


for   delivery   of,  property   to   heirs   or 

executors,  9  1735. 
of  appointment,  9  1365. 
on,  to  account,  9  1735. 
on,   to   turn   property   over  to   county 

treasurer,  9  1740. 
penalty  for  failure  to  file  report,  9  1744. 

possession 

civil   officers  to  give   notice  of  waste 

to,  9  1731. 
order  to  examine  party  charged  with 

embezzlement      of       estate. 

9  1733. 
punishment  for  refusing  to  attend  ex- 
amination on  embezzlement 

of  estate,  9  1734. 
suits  for  property  of  decedents.  9  1732. 
to  be  delivered  up.  when  another  ap 

pointed      administrator      o" 

executor,  9  1730. 
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PUBLIC    ADMINISTRATOR— (Continued). 

proceedings    against    for    failure    to    pay 

over  money  as  ordered, 
8  1740. 

property  to  be  handed  to  county  treas- 
urer,  ft  1737. 

provisions  applicable  to,  8  1743. 

report,  affidavit  that  he  is  not  interested 

in   payments,   8  1738. 

return    every   six   months,    8 1736. 

return  of  condition  of  estate  to  be  made 

every  six  months  and  pub- 
lished, 8 1736. 

settlement    with    county    clerk,    monthly, 

8  1739. 

stranger   dying,   notice   of,    8  1728. 

to  administer  oaths,  8  1742. 

to  file  reports,  8  1744. 

to  make  and  publish  return   of  condition 

of  estate  every  six  months, 
8  1736. 

to  obtain  letters,  when  and  how,  8  1727. 

unclaimed  estate,  how  disposed  of,  6  1739. 

waste,  civil  officers  to  notify  of,  8  1731. 

what    estates    may    be    administered    by, 

8  1726. 

when  another  person  is-  appointed  admin- 
istrator or  executor,  to  de- 
liver up  the  estate,  8  1730. 

when    may    be    directed    to    take    estate, 

8  1411. 

when  to  account  for  estate,  8.1730. 

when  to  be  appointed,  8  1366. 

when  to  deliver  up  estate,  8  1730. 

when  to  settle  with  county  clerk,   8  1739. 

PUBLIC    AND    PRIVATE    STATUTES 

definition  of,  8  1898. 

PUBLIC    HIGHWAY.      See    tit.    Roads    and 
Highways. 

PUBLIC  LANDS 

adverse    possession,    effect    on    certificate 

of     location     or     purchase. 

8 1925. 
certificate  of  purchase  or  of  location  as 

evidence       of       ownership, 

8  1925. 
holding    for    mining    purposes,    effect    on 

certificate,  8  1925. 
void  letters  patent,  limitation  of  action  to 

recover  land,  8  317. 

PUBLIC  OFFICER.     See  tit.  Officer. 

action  against  to  restrain  and  prevent  il- 
legal expenditure,  waste,  or 
injury,  etc.,  8  526a. 

bound    to    give    copies    of   public   records, 

6  1893. 

PUBLIC  RECORDS  AND  DOCUMENTS 

proof  of  contents  of,  8  1855a. 
removal  of.  transcript  admissible  in  evi- 
dence,  8  1950. 
when  used  as  evidence,  8  1855a. 

PUBLIC   ROAD.     See   tit.   Roads  and  Hlajfc- 


PUBLIC  USE.     See  tit.  Eminent  Domain. 

PUBLIC  WORK 

payment  of  claim  of  contractor  on,  8  710a. 

PUBLIC   WRITINGS 

books    containing    laws    presumed    to    be 

correct,  6  1900. 


PUBLIC  WRITINGS— (Continued), 
certificates  of  purchase  primary  evidence 

of   ownership,   8  1925. 
constitution,  §  1897. 
contents     of     other     official     certificates, 

8  1925. 
copies  to  be  given  by  public  officers,  8  1893. 
deed,  evidence  of  transfer,  8  1928. 
definition  of,  6  1888. 
effect  of  judgment,  final  order  upon  rights 

of  various  cases,   8  1908. 
effect  of  judicial  orders,  when  conclusive. 

8  1909. 
what  deemed  adjudged  in  a  judgment, 

8  1911. 
when  parties  deemed  to  be  the  same, 
8  1910. 

entries 

in  official  book,  prima  facie  evidence, 

8 1920. 
made    by    officers    or    boards,    prima 
facie  evidence,  8  1926. 
every  citizen  entitled  to  inspect  and  copy, 

6  1892. 

evidence  of 

foreign  laws,  6  1901. 
laws  of  other  states,  8  1902. 
inspection  and  copy  of,  8  1893. 
judicial   record.     See  tit.  Judicial  Record. 
justices'  judgment  in  another  state,  how 

proved,  8  1921. 
kinds  of  public  writings,  8  1894. 
laws,  written  and  unwritten.  8  1895. 
manner    of    proving    other    official    docu- 
ments, 8  1918. 
acts  of 

a   municipal   corporation,   8  1918. 

the  executive 

of  a   foreign   country,   8 1918. 
of  a  sister  state,  8  1918. 
of  this  state,  6  1918. 

documents 

in   the  department  of  the  United 
States  government,  8  1918. 

of  any  other  class 

in  a  foreign  country,  6  1918. 
in   a   sister   state,   8  1918. 
in  this  state,  6  1918. 

proceedings  of  the  legislature 

of  a  foreign  country,  8  1918. 
of  a  sister  state,  8  1918. 
of  this  state,  8  1918. 
provisions    in    relation    to    states   applied 

to  territories,  6  1924. 
puhllc 

and   private   statutes  defined,   8  1898. 
officers     bound     to     give     copies     of, 

8  1893. 
record    of    private    writing    evidence. 
.8  1919. 
recitals    in    statute,    how    far    evidence, 

8  1903. 


authenticated  as  evidence,  8  1905. 
copy  of,  when  evidence,   8  1907. 
manner  of  impeaching,  8  1916. 
of  another  state.  Its  effect.  8  1913. 
of  court  of  admiralty,  8  1914. 
of    foreign     country,     how    authenti 
cated,  I  1906. 
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PUBLIC  WRITINGS — (Continued), 
statutes,    9  1898. 

United  States   mineral   land   patent,   date 

of    location    is   prima   facie 
evidence,  8  1927. 
unwritten  law  defined,  9  1899. 
what  are,  9  1888. 
PUBLICATION 
affidavit  to  prove,  9  2010. 
as  to,  what  is  a,  9  8010. 
changed  names,  of,  9  1277. 
default,     where     service     by.     procedure, 

9  586. 
evidence  of,  what  is,  9  2010. 
filing  evidence  of.  9  2011. 
how  often  to  be  made  as  to,  9  1705. 
judgment-roll,  where  summons  served  by, 

9  670. 
newspaper,    publication    in,    how    proved, 

9  2010. 
notice 

of  dissolution  of  corporation,  9  1233. 
of   petition   for   probate,   of,    9  1308. 
to    Uenholder8,    on    partition,    service 
of,  by,  9  762. 
of  petition  for  change  of  name,  9  1277. 
of  summons.    See  tit  Publication  «f  Si 


for  sale  of  ward's  property,  of,  9  1788. 
to  appear  in  escheat  proceedings,  of, 

9  1269. 
petition  for  change  of  name,  of,  9  1277. 
probate    proceedings,    how    often    to    be 

made,  in  general,  9  1705. 
service  upon  unknown  parties  by  in  par- 

tlon,  9  757. 
unknown    parties    may    be    served    by    in 

partition,  9  757. 
what  is,  9  S010. 

PUBLICATION  OF  SUMMONS.    See  tit.  Pub- 
lication 

in  partition,  9  757. 

manner   of,   9  413* 

of,  default  for  failure  to  answer,  9  585. 

proof  of  service,  how  made,  9  416. 

to  unknown  parties  in  suit  to  quiet  title, 

9  750. 

when  may  be  made,  9  412. 

where  there  are  more  than  one  defendant 

and   part   only   are    served, 
proceeding,  9  414. 
PIEBLO  LANDS.     See  tit.  Public  Lands. 

PURCHASER.       See     tits.     Execution-Sale* 
Foreclosnre-Salei  Sale. 

PURITY     OF    ELECTION    LAW.      See     tit. 
Elections. 

QUALIFICATIONS 

of  justice  in   townships,  9  102. 
of  sureties,  generaly,   9  1056. 

QUESTIONS  OF  FACT.     See  tits.  Evidence j 
Examination  of  Witnesses. 

for  Jury,   9  2101. 
Issues  of  fact 

how   tried,   5  592. 

to    be    tried    by   jury    unless   waived, 
9  882. 
to    be    determined    by    court    or    referee, 

9  2118. 
to  be  tried  by  jury,  9  2101. 


QUESTIONS   OF  LAW.     See   tits.   Evtd 
Examination  of  Witnesses* 

addressed  to  court.  9  2102. 

for  court,  9  2103. 

issues  of  law,  how  tried,  9  591. 

to  be  addressed  to  court,  9  2102. 

what  are,  9  2004. 

writ  of  possession.  9  360. 

QUI  TAM  ACTION 

limitation   on,    9  340. 

QUIETING  TITLE 

action 

Involving    validity    «f    sift    «* 
nndcr  will 

determination  final,  |  738. 
will    admissible,    9  738. 
lies    to    determine    adverse    claim    in 

what  cases,  99  738,  749[a]. 
to  be  brought  in  county  where  land 
is.   9  78. 

adverse  claim 

may   be  determined  in   condemnation 

proceedings,  9  1248. 
parties  In  suit  to  determine,  99  380,  381. 
alienation  pending  suit,   9  747. 
costs 

cotenants  may  unite  in  suit  to  deter- 
mine adverse  claim,  |  481. 
on   disclaimer,   9  739. 
when  plaintiff  can  not  recover,   9  739. 
cumulative,  remedy   is,   9  751. 
default,  9  739. 

defendants,  joinder   of,    9  379. 
disclaimer,   9  739. 
generally 

land,    99  738-740. 
money,  etc.,  9  1050. 
heirs,  quieting  title  by,  9  1459. 
improvements,  set-off  for,  9  741. 
injunction,   9  526. 
Inspection,  survey,  etc.,  of  property,  99  742, 

743. 
judgment  in  and  conclusiveness  of,  99  750, 

751. 
jurisdiction,  court  has  to  inquire  into  and 

determine    what    questions, 
9  761. 
jury   trial,  right  to,   9  738. 
lis  pendens,  to  be  filed,  9  749 [a]. 
parties 

to  action,   99  372,  379,  380,  738. 
unknown   defendants,   how   described, 
9  749[a]. 
possession    of    executor    for    the    purpose 

of,    9  1581. 
suit  for,  by,  or  against  executor,  9  1582. 


form  and   contents  of,   9  760. 
posting  copy  on  property,   9  750. 
publication  of,  9  750. 
service  of,  9  760. 

affidavit  as  to,  9  750. 
on    unknown    or   nonresident   de- 
fendants, 9  760. 
time   to    issue,   9  750. 
survey,  order  for,  99  742,  743. 
title 

plaintiff's    terminating,    during    suit. 

9  740. 
termination  during  action,  9  740. 
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QUIETING  TITLE- (Continued). 


defendants,  how  may  be  described  in 
complaint,  f  749[a]. 

parties 

claims  of,  how  determined,  81  749- 

751. 
hearing-    of    adverse    claim    and 

Judgment,  8  751. 


by  default  not  entered,  |  751. 
conclusiveness  of,  8  751. 
rights  and  liabilities,  8  760. 

mows 

how  served,  8  751. 

Issued   to,   8  749. 

QUO  WARRANTO.     See  tit.   Usnrpatlon  ftf 


has  Jurisdiction  of,  6  76. 
or  judge  may  issue,  8  76. 
usurpation  of  office,  86  803-810. 

QUORUM 

arbitrators,  68  1068,  1884. 

■majority 

may  act  where  joint  authority  given, 
815. 

referees,  6  1058. 

senate  sitting  as  court  of  impeach- 
ment, 6  86. 

RAILROAD.    See  tit.  Railroad  Corporations. 

removal   from   right   of   way   in   condem- 
nation,      where       property 
taken  for  roads,  6  1248a. 
RAILROAD  CORPORATION.     See  tit.  Rail- 
roads. 
eminent   domain,    8 1287. 
condemnation     for,     estimating     cost     of 

fences     and     cattle-guards, 
8  1248. 

RATIFICATION.      See    tits.    Agency*    Con- 
tracts. 

REAL  ESTATE.     See  tit.  Real  Property. 

REAL-ESTATE  AGENT 

commission  of 

for  sale  of  real  property  of  decedent, 

6  1569. 
executor,    etc.,   not   liable   for,    8 1559. 
sale  of  lands  of  decedent  by,  commission 

for,  8  1559. 

REAL    PARTY    IN     INTEREST.      See     tit. 
Parties  to  Action. 

REAL   PROPERTY 

acknowledgment  of  conveyance,  judge  or 

justice  may   take,   8  179. 

actions 

for  partition  of.     See  tit.  Partition. 
respecting,    must    be    brought    where, 

8  392. 
to  recover  possession,  costs  of  course 

allowed,   when,   8  1022. 
adverse    possession   of.      See    tit.    Adverse 


a*   to.   86  318-826. 
agreement  for   sale  of,  to  be  in   writing, 

6 1973. 


REAL  PROPERTY — (Continued), 
arbitration,  question  of  title  may  not  be 

submitted  to,  6  1281. 
attached,  how,  8  542. 

attachment   of 

duration  of  lien,  8  542a. 
manner  of,  8  642. 
release,  8  567. 
authority  of  agent  to  sell,  to  be  written, 

6  1973. 
boundaries,  rules  for  determining,  8  2077. 
claimants  under  common  source  of  title, 

may  unite,  8  381. 
cloud  on  title,  parties  in  suit  to  remove, 

8  881. 
coextensive  with  what,  8  17. 
contract    for    purchase    of,    by    decedent, 

sale  of,   66  1565,  1566. 
contract  for  sale  of,  by  decedent,  comple- 
tion of,  8  1789a. 
costs  allowed  of  course  in  action  involving 

title,  81022. 
cotenants,     parties     in     suit     concerning, 

8  881. 
defendants  in  action  to  determine  adverse 

claims,   8  380. 

description  of 

in   pleading,   8  466. 
rules  for  construing,  8  2077. 
ejectment.    See  tit.  Ejectment. 


as  to,  generally,   66  684-688. 

effecting,  to  issue  to  whom,  6  687. 

purchaser  may  recover  for  injury  to, 
after  sale  and  before  deliv- 
ery, 6  746. 

sale 

Injury  to,  after,  8  746. 
of,  how  conducted,  8  694. 
of,  notice,  8  692. 
of,  redemption,   6  695. 
of,  what  title  passes,  6  700. 
executors   or   administrators   to   complete 

sale  for,  6  1597. 
forcible    entry.      See    tit.    Forcible    Entry 

aad  Detainer. 
as  to,  68  1159-1179. 
foreclosure,  8  726. 
included  in  property,  8  17. 
injury  to,  after  execution-sale  and  before 

delivery,  8  746. 
instruments    affecting    used    as    evidence, 

8  1961. 
joinder  of  claims  to  recover,   8  427. 


after  death  not  lien  on,  8  669. 
for  delivery  of,  6  682. 
lien  on,  8  671. 

in  another  county.  8  674. 
of   justices'    court,    a    lien    on,    when, 
8  900. 
lien     on,     action     to     foreclose,      where 

brought,  8  392. 
limitation  of  actions  respecting.     See  tits. 

Limitation  of  Actional  Stat- 
ute of  Limitations. 
lis  pendens,  filing  of  in  action  relating  to, 

6  409. 
means    lands,    tenements,    and    heredita- 
ments, 8  17. 
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REAL  PROPERTY — (Continued). 

mortgage,    on   action    to   foreclose,   where 

brought,    S  392. 
new  parties  in  action  relating  to,  bring- 
ing in.    §  389. 
of   decedent,   sale   of.     See   tit.    Sales  and 

Conveyances  of  Property  of 

Decedents. 
of  minors,  proceedings  for  the  completion 

of  contracts  for  the  sale  of 

by  guardian,   fi  1789a. 
parties  in  action  respecting,  9  379. 
partition  of.     See  tit.  Partition. 
as   to,  generaly,   f  9  752-801. 
party,  application  of  person  to  be  made, 

in  action  respecting,  9  389. 
pleadings,   description   in,   9  455. 
presumption  as  to  right  of  possession  of, 

8**1. 
quieting    title.     See   tits.  Action  to  Quiet 

Title |  Quieting  Title. 
as  to,  99  738-751. 
re-entry  after  eviction,  when  a  contempt, 

9  1210 
release  of  from  attachment,  9  560. 
return  of  execution  on,  9  583. 

•ale  on  execution 

when  absolute,  9  700. 
when  judgment  in  gold  coin,  9  700. 
sought  to  be  sold  when  description  being 

published    is    sufficient    for 

all  purposes,  9  1712. 
suit   to  recover.     See  tit.  Ejectment. 
title  question  of,  may  not  be  submitted  to 

arbitration,  9  1281. 
transfer  of  to  be  in  writing,  9  1971. 
transferred  cases  concerning,  proceedings 

after  Judgment,  9  400. 
trespass  on,  limitation  of  action  for,  9  338. 
undertaking  on  appeal  to  stay  judgment 

for     sale     or     delivery     of 

realty,    9  944. 
writing,  necessity  of,  to  create  an  Interest 

in,  99  1971,  1972. 

REASONABLE  DOl'BT.     See  tits.  Evidence j 
Instructions  to  Jury. 

evidence,  9  2061. 

REASSIGNMENT.      See    tit.    Proceedings   In 
Civil  Cuses. 

of  actions  in  justices'  court,  9  90. 

RECALLING  WITNESS.     See  tits.  Evidence) 
Witness. 

permissible     under    what    circumstances, 

9  2060. 

REBUTTAL.     See   tits.  Evidence*  Examina- 
tion of  Witness. 

RECEIPT 

as  evidence  of  payment,   9  1953. 

for  payment  of  rent,  presumption  arising 

from,  9  1063. 

for    securities    In    partition    proceedings, 

9  790. 

sheriff's,  for  accounts  collected  in  at- 
tachment, 9  547. 

who  entitled  to,  9  2075. 

whoever     makes     payment     entitled     to, 

9  2075. 


RECEIVER 

action 

may  bring,  9  568. 
may  defend,  9  568. 

after  Judgment 

to  carry.it  into  effect,  8  564. 

to  dispose  of  the  property,   |  564. 
appointment  of,  9  304. 

on   dissolution   of  corporation,   as   to. 
9  565. 
attorney  for  party  can  not  be,  9  566. 
code     sections     governing     appointment. 

powers  and  duties,  §  304. 
collection  of  debts,  rents,  etc.,  6  568. 
compromise,  may,  9  668. 

corporation 

as,  qualification,  oath,  bond,  6  1848. 

for.  99  564,  565. 

may  act,  9  1348. 
creditor,  appointment  in  action  by,  §  564. 
debts,    may   collect,    9  568. 
disposition   of  unclaimed   funds   in   bonds 

of,  9  570. 
disqualified,  who  is,  9  566. 
escheated   estates,  in,   9  1271. 

ex   parte  application  for 

additional  undertaking,  |  568. 
undertaking,  9  566. 

execution  in  aid  of,  9  564. 

foreclosure 

appointment  In,  9  664. 
in  suit  for,  9  564. 
fraudulent   purchase,  appointment   In  ac- 
tion to  vacate.  9  664. 

fond* 

in  hands   of,  may  be  invested,   9  569. 
grounds  for  appointing,   9  564. 

In  action 

by  a  mortgagee  to  foreclose,   fi  564. 
by  a   vendor   to   vacate  a   fraudulent 
purchase,  9  564. 
in  all  other  cases,  9  564. 

in  case  where  a  corporation  has  been 
dissolved,  9  564. 
interested  persons  can  not  be,  9  566. 
investment  of  funds  by,  9  669. 

judgment 

appointment  after,   8  664. 

to  carry  into  effect,  9  564. 
oath  of,  9  567. 

partnership   cases,   appointment   in,   9  664. 
party  can   not  be,   9  666. 
possession   of  property,  fi  568. 
powers   of,    9  668. 

and  duties  of,  9  304. 
rent,  may  receive,  9  568. 
unclaimed  funds  in  hands  of,   disposition 

of,   9  570. 
undertaking   of,    9  667. 

additional,  on  appointment  of,   fi  566. 

for  damages,  fi  666. 

liability  of  surety.  9  567. 

on  appeal,  to  stay  judgment  appoint- 
ing, 9  943. 

on  ex  parte  application  for,  fi  5tffc. 
when  may  be  appointed,  8  564. 
who  may  not  act  as,  without  consent  of 

parties,  fi  566. 
who  shall  not  be  appointed,  fi  566. 
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RECITALS 

conclusiveness  of,  I  1962. 

In  Judgment.     See  tit.  Judgment. 

statutes,  recitals  in,  effect  of,   8  1903. 

RECORD.     See  tits.  Evidences  Lla  Pendens. 

abstract  of  Judgment  of  justice  must  be 

recorded  to  create  lien  on 
land,  8  *>0. 

actions,  of,  clerk  must  keep,  3  1052. 

appeal,  what  constitutes,  on,  9  661. 

as  evidence.     See  tit.  Evidence. 

Attachment,  of 

how  indexed,  5  642. 
recorder,  to  index,   §  542. 

release  of 

how  recorded,  {  569. 

to  be  recorded,  §  599. 
certificate  of  recording  officer,  prima  facie 

evidence  of,  |  1833. 
citizens  may  inspect,  9  1892. 

copy  of 

foreign  judicial   record,   when  admis- 
sible, 81907. 
officer  to  give,  6  1898. 

court,   parties   can   not   contradict   record 

of,  9  1887. 

courts  of,  what  are,  8  84. 

decedent's     estate,     lease     of,     recording*, 

6  1579. 

docket,  justices',  a  public,  9  93. 

effect    of    record    of    copy  'of    decree    for 

conveyance  by  executor, 
8  1604. 

evidence.     See  tit.  Evidence. 

execution,  return  of,  8  688. 

executor's  conveyance,  recording*,  36  1601. 

1604. 

guardian's    bond    and    letters,    recording, 

8  1766. 

how  authenticated   as   evidence,   6  1905. 

letters   of  administration,   and   testamen- 
tary,  recording,    3  1387. 

Us  pendens,    8  409. 

manner  of  impeaching*,  8  1916. 


mechanics'   lion 

claim   of,   9 1187. 
recording,  8  1189. 
mortgage  of  decedent's  estate,  recording, 

3  1679. 
not  to  be  removed  from  office.  5  1950. 
notice  of  completion   of  building,  fee  for 

recording,   8  1187. 
of  a  court  of  admiralty,  6  1914. 
of  another  state,  its  effect,  8  1913. 
of   decree    does   not    supersede    power   of 

court  to  enforce,  3  1606. 
of  deeds.     See  tit.  Record  of  Deed*. 

of  foreUm 

country,  how  authenticated,  8  1906. 
evidence,   when,   8 1907. 
of  order   for  execution  of  conveyance   or 

transfer    of    real    property 
by  executor,   etc..   8  1601. 
of    public    or    private    writing,    evidence, 

8  1919. 
on    appeal.      See   tits.    Appeal*    Record   on 

Appeal. 

partition 

of  conveyance  in,  8  787. 


RECORD 
partltlo 

of 


probate 


recording, 
relating    to, 


—(Continued), 
decedent's       estate, 

8  1684. 
homestead,    decree 

8  1719. 

pnblle 

dockets  and  papers  of  justices,  8  914. 
not   to   be    removed    from   public    of- 
fice,   8  1950. 
of     private     writing,      how     proved, 
81919. 
recorded   probate    proceedings   as   notice* 

8  1706. 
register   of   actions,   what  to  be   entered 

in.    8  1052. 
removed,  may  be  only  by  order,  3  1960. 
transfer    of,    from    old    courts    to    new, 

88  56.  79. 
what  constitutes,  8  661. 

RECORD  OF  DEEDS.     See  tit.  Deeds. 
RECORD  Olf  APPEAL.     See  tit.  Appeal. 
REDEEM.     See   tits.   Foreclosure)  Redemp- 
tion. 

limitations  as   to  suit  to,  8  846. 

REDELIVERY 

defendant  in  claim  and  delivery  entitled 

to,  when,   8  514. 

REDEMPTION 

affidavit  for,   8  706. 
as  to,  generally.  88  701-705. 
by  a  redemptloner,  3  703. 
by  Judgment  debtor,  3  70S. 
certificate  of,   filing  and  recording*,   6  703. 
decedent's  estate,  of,  by  judgment  debtor, 

8  706. 

execution-sale,  front 

as  to,  generally,  8  701-708. 
notice   of,    8  70S. 
payment     of     interest, 

83  702-704. 
who  may  make,  5  701. 
from  mortgage  foreclosure. 

closnre  of  Mortgage. 
from  sale  of  execution,  88  701-708. 
in  case  of,  to  whom  payments  are  to  be 

made,  8  704. 
judgment  creditor  may  redeem  estate  of 

decedent,  8  705. 
mortgage.     See  tits.  Foreclosure  of  Mort- 
gage )  Mortgage*. 
must  pay  all  interest,  liens  and  taxes, 

68  702,  703. 
note    of    record,    to    be   produced    on, 
8  705. 

notice  of 

as  to,  8  703. 

to  be  filed  with  recorder,  6  703. 
note  of  record,  to  be  produced  on,  8  705. 
of  estate  of  decedent,  8  1505. 
of  part  of  premises,  limitation  of  action, 

1848. 

of  real  property  sold  on  execution 
o  may  snake 

as  to.  9  701. 

creditor  having  a  lien  by  judg- 
ment or  mortgage,  3  701. 

judgment-debtor  or  successor  in 
Interest,  8  701. 


liens,     taxes, 


See  tit.  Fore- 
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who   are,   1 701. 
rents  and  profits  on. 


r— (Continued). 

It  4>» 

in   kind  of  mon«y  specified  in  Judg- 
ment, f  704. 
made  to  whom,  {704. 
tender  equivalent  to,   I  704. 
to  whom  to  be  made,  |  704. 
property    subject    to,    with    what    excep- 
tion, 8  698. 
redemption-money,  payment  of,  8  70S. 


See  tit.  Beat*  and 


as   to,  1 707. 
restraining    waste    until    period    for,    ex- 
pires.    Bee  tit  'Waste. 
right  of  tender  equivalent  to  redemption, 

8  704. 
tender  equivalent  to  payment.     See  "pay- 
ment," this  title, 
as  to,  8  704. 

time  wltain  which  to  be  made 

as  to,  generally,  88  702,  703. 
extension    of,    where    purchaser   fails 
to  account,  8  707. 
what  necessary  to,  8  705. 
what   redemptioner  must  do  in  order  to 

redeem,   8  705.  \ 

when   Judgment-debtor  or  other  redemp- 

ttoner  samy  redeem 

as  to,  6  70S. 

certificate   of   redemption,    8  70S. 

in  period  of  twelve  months  from  date 
of  sale  to  redeem,  8  70S. 

written   notice   of,   must   be  given   to 
sheriff,   8  70S. 
when  redemption  may  be  made,  as  to  gen- 
erally,  8  70S. 

R  KDEMPTIONER 

defined.  8  701. 

RE-ENTRY 

after   eviction,   contempt  of  court,   when, 

8  1210. 

on  property  after  eviction,  when  a  con- 
tempt, 8  1210. 

RE-EXAMINATION.      See    tit.    Examination 

of  Witnesses. 
REFEREE   AMD  REFERENCE 

account 

of  executor,  8  1636. 
of  long,  8  089. 

on  Judgment  by  default,  8  585. 
questions  Involving,  8  639. 
all   must  meet,   but  a  majority   may  act, 

8  105S. 
amount  discretionary,   6  1029. 
attorney,   accusations  against,   8  298. 
bill  of  exceptions,  settlement  by  referee, 

8  650. 
compulsory  reference,   in   what  cases  or- 
dered,   8  639. 
consent,  by,  may  be  ordered,  when,  8  638. 
continuance,    oosts    may    be    imposed    as 

condition  of,  8  1029. 
court  commissioner,  to,  8  641. 
decedent's  estate.     See  tit.   Estate  of  De- 
cedent. 
in  claim  against,  6  1507. 


REFEREE  AND  REFERENCE — (Cont'd), 
depositions,   to   take,   in   proceedings    for 

removal  of  attorney,  8  299. 

effect  of  referee** 

allowance     or     rejection     of     claim, 

8  1507. 
finding,  8  644. 

either  party  may  object,  8  641. 

failure  of  parties  to  agree,  appointment 

by  Judge,  8  040. 

fees   of.   8  102*. 

findings  of  referee,  effect  of,  88  044.  045. 

for  information  of  court,  88  OSS,  639. 

grounds  of  objection  to  report.    See  "ob- 
jection to  report,"  this  title. 

in  partition.    See  tit.  Partition. 


to    ascertain    rights    of    parties, 

8  702. 
to  make  sale  of  partition,  8  763. 
court  may  appoint  a  single,   8  797. 
duty  of,  8  704. 
if  report  confirmed,  conveyance  may 

be  executed,  8  785. 
may    take    securities    for    purchase- 
money,  8  777. 
must  make  report  of  sale  to  the  court, 
8  784. 

report   of 

as  to,   88  705,  764. 
confirmation     or     setting     aside, 
8  706. 
sale   by    must   be   at   public   auction. 

8  775. 
terms   of  sale   must   be  fixed   by    the 
court,  8  7T6. 
issue,  of,  by  court,  8  09*. 


on  finding,   6  044. 
on,  issue  of  law,  8  636. 
judgment-roll,  findings  of  referee  part  of, 

8  070. 
majority  may  act,  8  1053. 
number    of    referees,    qualifications,    etc 

8  040. 
objections  to  referee,   88  041,  04 S. 

objections  to  report  of  referee 

grounds  of 

as  to,  8  641. 

consanguinity    or   affinity,    8  041. 

existence    of    a    state    of    mind. 
8  041. 

having    formed    or    expressed    an 
unqualified  opinion,  8  041. 

having   served   as   a   juror,    8  041. 

Interest  on  the  part  of  such  per- 
son, 8  041. 

standing  in   relation   of  guardian 
ward,    8  641. 

want  of  any  of  the  qualifications, 
8  641. 
how  disposed  of,  6  642. 
of  doubtful  claims  against  estate,  8  1507. 

ordered 

on  motion,  in  what  cases.  8  039. 

upon   agreement    of   parties,    8  038. 
partition,   in,  88  761,  763. 

to  determine  llenholder's  rights,  8  761 
qualification  of  referees,  8  640. 
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REFEREE  AND  REFERENCE — (Cont'd), 
questions  not  arising:  upon  pleadings  of. 

f  63*. 


decision  of,  meaning;  of,  9  1083. 
disqualification  of,  grounds  for,  I  €40. 
fees  of,  amount  of,  88  1028,  1508. 
number  of  and  qualifications,  8  €40. 

objection  to 

grounds  for,  9  841. 
procedure  on,  8  €42. 
qualifications  of,  8  €40. 
quorum,  8  1053. 
three,  all  to  meet,  but  two  may  act, 

8  1053. 
to   report   within   twenty   days,   8  €43. 
what   disqualifies,   6  €41. 
who  may  not  act  as,  8  €41. 
reference  order  on  motion,  in  what  cases, 

8  639. 


findings    of    fact    and   conclusions    of 

law,  separately  state,  6  €43. 
objection    to.      See   "objection    to    re- 
port,"  thla   title, 
to  be  made  within  twenty  days,  8  €48. 

seamen,   of  claims  of,   8  €2€. 

statement  on  motion  for  new  trial,  when 

case    tried    before    referee, 
6  €69. 

supplementary    proceedings,    disobedience 

of,   contempt,   6  721. 

to  determine  questions  of  fact,  8  2103. 

to    take    depositions    in    proceedings    for 

disbarment,  8  298. 

when    ordered    after    judgment    on    de- 
murrer, t  €36. 

when   parties  do  not  consent,  6  €89. 

REGISTER 

of  actions,  clerk  to  keep,  9  1052. 

REHEARING 

supreme  court,  in,  88  43,  53. 

RELATIONSHIP.      See    tits.    Aflnltyf    Con- 
sanguinity. 

declarations      of      decedent      respecting, 

8  1870. 
RELEASE 

by  guardian.     See  tit.  Powers  and  Duties 

of  Guardian. 
of  real   property   from  attachment,   8  560. 

RELEVANCY.     See  tit.   Evidence. 

RELIEF 

declaratory.      See    tit.    Declaratory   Judg- 
ment. 

to  be  awarded  to  plaintiff.  9  680. 
what  may  be  .granted,  8  580. 

RELIGIOUS    BELIEF.      See    tits.    Evidence; 
Witness. 

RELIGIOUS   CORPORATION 

application  for  change  of  name  of,  how 

made,  6  1276.  * 

REMEDIES 

judicial,  defined  and  classified,   9  20. 


REMONSTRANCE 

on  application  for  change  of  name,  hear- 
ing of,  81278. 

REMOVAL.     See  tit.  Place  of  Trial. 

REMOVAL  OF  ADMINISTRATOR.     See  tit. 
Executors  and  Administrators, 

REMOVAL   OF  CAUSE.     See  tits.   Place  of 
Trial  |  Venue. 

REMOVAL    OR    DISPOSITION    OF    PROP- 
ERTY.  See  tit.  Frandnlent  Convey- 


of  excess  in  amount  found  due  in  Justices' 

court,  6  694. 

REMITTITUR 

in  transferred  cases,  6  6€. 

supreme  court  judgment,  88  53,  57,  958. 


arrest  for,  9  479. 

REMOVAL  OR   SUSPENSION 

of  attorney 

as  to,  9  287. 
proceedings  for,  4  289. 

of    executor    and 

absconding  executors  or  administra- 
tors, notice  to,  9  1489. 

any  party  interested  may  appear  at 
hearing,    9  1428. 

attendance  may  be  compelled,  6  1440. 

citation  of  executor  to  appear  before 
suspension,  6  1487. 

executor  to  have  notice  of  his  sus- 
pension and  to  be  cited  to 
appear,  8  1437. 

hearing,  any  party  personally  inter- 
ested may  appear  at,  8  1438. 

may  compel  attendance,  6  1440. 

notice  to  absconding  executors  or  ad- 
ministrators, 8 1439. 

party  at  hearing,  any  person  Inter- 
ested,  61488. 

RENEWING 

application,  for  refused  order,  9  128. 
execution  in  justices'  court,  9  903. 

RENT.  See  tits.  Estates  of  Decedents i 
Landlord  and  Tenant  %  Rente  and 
Profits. 

from    time    of    execution    to    redemption, 

9  70€. 
limitation    of    actions    respecting,    99  319, 

335. 
receiver   may  collect,    9  668. 

RENTS  AND  PROFITS.     See  tits.  Ferecten- 

nrc  of  Mortgage}  Redemp- 


allegation  as   to   payable  monthly,  effect 

of,    9  707. 
pending  redemption,  9  706. 
purchaser  entitled  to,  9  708. 
set-off,  improvements  in  ejectment,  9  741. 
statements  as  to,  effect  of  failure  to  give 

when  demanded,  9  707. 
where     purchaser     at     execution-sale     is 

evicted     for     Irregularities. 

9  708. 

REPLEVIN.    See  tit.  Claim  and  Delivery. 
Judgment   In 

appeal  on,   stay-bond  required,   9  943. 
to  be  in  the  alternative  for  damages, 
4  €€7. 

REPORTER.      See    tit.    Phonographic 
porter. 
generally.   99  268-274. 
of  supreme  court  decisions,  9  Ml. 
phonographic.   99  288-274. 
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REPORTS  OF  COURT  DECISIONS.     See  tit. 
Non-ofllelal  Reports  of  Decisions. 

REPUTATION 

common,    evidence    of,    when    admissible, 

§  1870. 
presumption  of  ownership  from,   8  1963. 

REQUISITION 

to  sheriff  to  take  property  in  claim  and 

delivery,    fi  511. 

RES  GESTAE 

dying;  declarations.     See   tit.  Dying  Dec- 
larations. 
evidence  admissible  as,  88  1850,  1870. 
generally,   8  I860. 

RES  JUDICATA 

conclusive,  Judgment  is,  when,  8  1082. 

conclusiveness 

action    involving    validity   of   gift   or 

trust,  8  738. 
judgment    of    court    of    admiralty    of 

foreign    country,    8  1914. 
judicial  record  may  be  impeached,  on 

what  grounds,  8  1916. 
of  foreign  judgment,  8  1915. 
parties,  when  deemed  the  same,  6  1910. 
what  deemed  adjudged,  6  1911. 
orders  as,  66  1908,  1909,  1962. 
parties  deemed  same,  when,  8  1910. 
record  of 

another  state,  as,   6  1913. 
court  of  admiralty,  as,   8  1914. 

RESCUING  PERSON 

from  officer,  contempt  of  court,   6  1209. 

RESIDENCE.      See    tits.    Judge*    Place    of 
Trial  |  Venae, 
nonresident,     place     of     action     against, 

8  396. 
of  justices  of  peace,  8  169. 
of  minors.     See  tit.  Guardians  of  Minors. 
of  superior  judges,   6  168. 

RESOLUTION.     See  tit.  Board  of  Directors. 

RESPONDENT 

what  may  require  in  transcript  on  appeal, 

8  963a. 
who  is,  6  938. 

RESTITUTION 

of  property  on  reversal,  8  667. 

RESTORATION  TO  CAPACITY.    See  tit.  In- 
sane Person. 

RESTRAINING  ORDER.    See  tit.  Injunction. 

RETROACTIVE 

amendments  to  codes  are,  when.     See  tit. 

Code. 
codes  not,  8  8. 
force  of  code,  8  4* 
statutes,  limitations  of,  8  361. 

RETIREMENT  SALARY-FUND 

of   teacher,    who   may   draw   balance   due 

deceased  teacher,  8  1455. 

RETURN.     See   tits.   Execution!   Return  of 
Sheriff}  Summons* 

certiorari 

as  to,   6  1070. 
of,  perfecting,   8  1075. 
day,   in    election    contests.     See   tit.   Con- 
testing Election. 

execution,   of,   time   for,    8  683. 


RETURN— (Continued), 
of  officer  summoning  jury,  in  court*  not 

of  record,  8  232. 
summons,  of,  how  made,  8  410. 

RETURN  OF  SHERIFF 

execution   under,   8  683. 

gold-dust,  how  returned  under  execution, 

8  688. 
summons  of,  8  415. 

REVERSAL.    See  tit  Judgment. 

REVIEW.     See  tit.  Writ  of  Review. 

on  appeal.     See  tit.   Appeals  In  Civil  Ae» 


adminis- 


See    tit. 


PRO- 


other  than  by  appeal,  costs  on,  8  1032. 
REVOCATION.     See  tit.  Wills. 
of    letters    testamentary    or    of 

tration.      See    tit. 
tlon    of    Letters 
ceedlngs  Thereon. 
of    submission    in    arbitration. 

Arbitration. 
REVOCATION    OF    LETTERS,    AND 
CEEDINGS   THEREON 
hearing  of  petition  for  revocation,  6  1385. 
of  letters  of  administration,  8  1883. 
petition   for 

hearing  of,  6  1885. 

prior  right  of  relative  entitles  to  rev- 
ocation, 8 1386. 
when    petition    filed,    citation    to    issue, 

8  1384. 
RIGHT  OF  WAY.    See  tit  Roads  and  Hick- 
ways. 

RIGHT  TO  COMPROMISE.     See   tits.   Com- 
pounding Claim |   Compromise. 

by  father,  of  claim  of  minor,  8  1810c. 

RIGHTS 

accrued,  code  does  not  affect,   6  8. 

RIGHTS     AND     DUTIES     OF     WITNESSES. 
See  tit.  Witnesses. 
as  to,  6  2064. 
arrest  of,  void,  and  party  making  liable, 

etc.,   6  2068. 
attend  when  subpoenaed,  8  2064. 
bound   to  answer  questions,   6  2065. 
court   to   discharge   from   arrest,   8  2070. 
not  compelled  to  give  testimony  tending 

to    subject    to    punishment 
for  felony,   8  2065. 
protected  from  arrest  when  attending  or 

going  or  returning,  $  2067. 
right  of  to  protection,  8  2066. 
to  make  affidavit,  if  arrested,  8  2069. 
RIOT 
justices'   court   has   jurisdiction,    8  115. 
limitation  of  action  * 

action  against  municipality  for,  8  340. 
for  damages  caused  by,   6  340. 
RIPARIAN 

of    water,    damages,    rules 
for  ascertaining,   8  1248. 
RIVER.      See    tits.    Boundaries*    Description 
of  Land. 
venue  of  action  for  offense  on  river  sit- 
uated   in    several    counties, 
8  393. 
ROAD.      See    tits.    Boundaries |    Roads    and 
Highways. 
boundary,  road  as,  8  2077. 


condemnation 
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ROADS  AND  HIGHWAYS.     See  tit.  Street*. 

ROLL   OF   ATTORNEYS 

how  kept,  9  280. 

ROOMS 

for  supreme  court,  8  47. 

ROUTS 

justices'  court  has  jurisdiction  oyer,  8  115. 

RULES 

effect,  when  to  take,  6  130. 
inconsistent  with  code,   repealed,  8  18. 
of  construction  of  code,   8  4. 

of  court 

courts  of  record  may  make,  8  129. 

limitation  of  power  to  make,  8  129. 
of  evidence.     See  tit.  Evidence. 
of  justices'  courts,   8  95. 

of  pleading 

as  to,  SH09. 

in  proceedings  for  adjustment  of  in- 
debtedness, etc.,  of  city  or 
municipality,    8  1822d. 

prescribed    by    code,    6  421. 

of  practice 

and  appeals,  as  to,  8  1109. 

generally,  6  1712. 

in  condemnation  proceedings.    See  tit. 

Eminent  Domain. 
in  forcible  entry  and  detainer,  8  1177. 
in  justices'  court,  9  95. 
in  proceedings  for  adjustment  of  in- 
debtedness,  etc.,   of  city  or 
municipality,   8  1822d. 
of  supreme  court,  generally.    See  tit.  Su- 
preme Court,  Rales  of. 
power  to  make,   8  129. 
when  take  effect,   8  130. 

SACRAMENTO   COUNTY 

number  of  superior  Judges  for,  8  66. 

SALARIES 

lien  for.     See  tit.  Liens. 

as  to,  generally,  88  1204-1208. 
of  deputy  sheriffs,  in  justices'  courts,  6  87. 
of  justices   in   townships,   9  103. 
of   justices    of   the    peace,    8  97. 
of     justices'     clerks.      See     tit.     Justices' 

Clerks. 
preferred  claim,  88  1204-1207. 

SALE  AND  CONVEYANCE  OF  PROPERTY 
OF  DECEDENTS.     See  tit.  Sale. 
account  to  be  returned,  9  1675. 
but  one  petition,  order,  and  sale  must  be 

had  when   it  is  possible   to 

do  so,   8  1519. 
by  real-estate  agent,  and  his  commission, 

8  1559. 
eosssnlsolona  for 

executor,  etc.,  not  liable  for,  8  1659. 
real-estate  agent  entitled  to,  8  1559. 
contract  for,  9  1559. 
court  must  order  sale,  when,  9  1525. 
debts,   estate  all   chargeable  with,   8  1516. 
estate  chargeable  with  debts,  no  priority, 

8  1516. 
executor,    etc.,    must    not    be    purchaser, 

8  1676. 
fraud,  88  1572,  1676. 
In  general,  88  1516-1519. 
limitations      of      actions      for      vacating, 

68  1573,  1574. 


SALE  AND  CONVEYANCE  OF  PROPERTY 
OF  DECEDENTS — (Continued). 

■Onen  and  mlnin*  Interests 
as  to,  9 1529. 
further    proceedings    to    conform    to 

what   provisions,    9 1533. 
may  be  sold  how,  as  to,  8  1529. 
may  be  sold,  when,  9  1529. 
notice  may  be  dispensed  with,  when, 

8 1631. 

order  of  sale 

copy  of  to  be  recorded,  8  1580. 

how  obtained,  6  1580. 

when  and   how   made,   9  1532. 

order  to  snow  cense 

as  to,  generally,  8  1580. 

hearing    of,    8  1580. 

how   made  <and    on    what    notice, 

8  1531. 
service  of,  8  1580. 
petition    for   sale,   who    may   file   and 
what     to     contain,     88  1518. 
1519,    1630. 
proceedings  subsequent  to,   9  1533. 
publication    of   description   of   estate, 

8  1712. 
who  may  petition  for,  8  1530. 
misconduct  of  executor,  etc.,  8  1571. 
mortgages  and  leases  of  real  property  of 

decedent.       See     tit.     Mort- 
gages   an*   Leases  of   Real 
Property  of  Decedent. 
must  be  under  oath,  8  1617. 
no    priority   between    realty   and    person- 
alty. 8  1516. 


no  sale  vnlld.  except  hy  order  of  superior 

eovrt 
as  to,  8  1517. 

choses  in  action,  how  sold.   8  1524. 
order    of    sale,    what    to    direct    and 
what  to  be  first  sold,  8  1525. 
order  to  sell  personal  property.     See 
"personal      property,"      this 
title. 
as  to,   8  1523. 
partnership  interest,  how  sold,  8  1524. 
petitions  for  order  of  sale,  8  1518. 
sale  of  personal  property  of  deceased 
persons,    8  1527. 
non-resident,    sale    or    delivery    of   prop- 
erty    where     decedent,     a. 
8  1667. 
not  valid  except  by  order  of  court,  8  1517. 
order  necessary,  when,   8  1517. 

»e 


decedent. 


>nal  property 

as  to,  6  1526. 

choses  in  action,  8  1524. 
conduct  of,  86  1626,  1638. 
fraudulently     transferred     by 

8  1597. 
must  be  present,  8  1525. 

notice 

of  application  for,  8  1523. 

posting  and  publishing,   8  1526. 
on  petition  for  sale  of,  6  1689. 
order  for,  8  1525. 
partnership,  Interests,  8  1524. 

how  sold,   8  1624. 

inquiry  before  confirmation,   8  1594. 

may  be  sold,  8  1623. 
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•ALB  AlfD  CONVEYANCE  OF  PROPflUTY 
OF  DECEDENTS — (Continued), 
perishable     and     depreciating     property, 

9  1622. 
liability   of   executor,    81619. 
no  notice  necessary,  5  1519. 
petition,  1 1528. 

order    and    sale,    but    one    necessary, 

when,    9  1619. 
renewing,  9  1523. 
place  of,  8  1526. 
public  auction,  8  1526. 
sale,  conduct  of,   9  1526. 
unclaimed     personalty     of     absentee, 

sale  of,  8  1698. 
when  will  be  ordered,  6  1626. 

petition  for 

as  to,   881518,  1$19,  1537. 

by  Interested  party 

contents  and  notice  of,  6  1646. 
form  of  petition,  11646. 
when  executor  neglects  to,  I  1546. 
defective,  how  cured,  8  1518. 
failure    to   set    forth    requisite    facts, 

88  1518,  1537. 
may  include  real  estate  and  personal 

property,  9  1586. 
objections  to,  and  hearing  of,  6  1618. 
requisites  of,  88  1518,  1519,  1537. 
service  of  copy,  assent  given,  or  pub- 
lication made,   8  1539. 
to  be  filed,  9  1688. 
what  to  contain,  8  1587. 
power,   sale  under,   8  1661. 
private,   time   of   making,   9  1549. 
purchaser    must    not    be    executor,    etc., 

8  1676. 

real    property.  Interest  therein,  an*  eon. 

nrmatton  thereof 

aeeovnt  ef 

attachment,     neglect     to     return, 

8 1676. 
liability  of  executor  for  failure  to 

make,  8  1575. 
neglect    to    return,   revocation    of 

letters,    8  1575. 
sale  to  be  returned,  8  1575. 
amount  to  be  returned  within  thirty 

days,  8  1576. 
application    for,    manner    of    sale    of 

personalty    on,    8  1639. 
appraisement,   sale   for   more   or   less 

than,   8  1614. 
as  to,   8  1536. 
biddings,  opening,  8  1552. 

bond 

additional,    when    and    when    not 

ordered,   8  1389. 
not  required  where  dispensed  with 

in    will,    9  1396. 
required  although  dispensed  with 
in  will;  when.  8  1396. 
but    one    petition,    order,   and   sale    to 

be  had,  when,   8  1519. 
compelling  to  make,  8  1544. 

eonnTmation 

as  to,   89  1550,  1554,  1556.   1561. 
increased    bid    of    ten    per    cent, 

9  1652. 

of,    recording   the  order,   9  1554. 


SALE  AND  CONVEYANCE  OF  PROPERTY 
OF  DECEDENTS 


Interest 
thereof, 

(Continued). 

order  of,  to  show  proof  of  notice. 
9-1556. 

petition  for  need  not  publish  de- 
scription   of    realty,    9  1712. 

when  to  be  confirmed,  9  1554. 

tract  for  pmrcbase  of  lands  by  de- 
cedent may  be  sold.  Mow 

as  to,  9  1566. 

conditions  of  sale,  5  1566. 

executor      to      assign      contract, 

9  1668. 
purchaser  to  give  bond,   9  1567. 


eontrlbntlon   ai 
as  to.  9  1564. 

conveyances,   generally,    9  1555. 

as  to,  9  1565. 

contents  of,  9  1565. 

execution   of,    9 1555. 

what  passes,  9  1655. 
county,  must  be  within,  1 1548. 
credit   on,   9 1651. 

security,   9  1661. 

real  property,  interest,  ete. 

debts 

contribution  among  legatees,  etc.. 

9  1664. 
estate  subject  to,   9  1563. 
where    will    provides    for,    9  1561. 
where  will  provision   insufficient, 
9  1562. 
deed,  requisites  of,  9  1655. 
description,    publication    of,    9  1712. 


deposit  of  proceeds  in  court, 
9  1669. 

mortgagee  or  llenholder  as  pur- 
chaser, 9 1570. 

realty 

proceeds,  how  applied,   9  1569. 

surplus,   §  1569. 
en  masse,  or   parcels,   9  1544. 
estate  subject  to  debts,  etc.,  9  1563. 

execwtor    or    administrator    nmay    sell 


as  to,  generally,  9  1636. 

administrator,  executor,  and  wit- 
ness may  be  examined, 
9  1641. 

bids,  when  and  how  received. 
9  1549. 

executor  can  not  purchase  or  be 
interested,    9  1576. 

hearing  after  proof  of  service. 
9  1540. 

if  any  of  matters  enumerated  can 
not    be   ascertained,    9  1537. 

Interested  persons  may  npnly  for 
order  of   sale 

as  to,  generally,  9  1545. 

form  of  petition  by,  9  1545. 
may  be  at  public  or  private  sale, 

9  1544. 
may    file    objections,    when    and 
how,   9  1553. 
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BAUD  AND  CONVEYANCE  OF  PROPERTY 
OF  DECEDENTS 

veal  property.  Interest,  etc. 

as  to,  generally — (Continued). 
ninety  per  cent  of  appraised  value 
must   be   offered,    8 1550. 

notice  of  sale 

as  to,  8 1547. 


of   sale,    what    order   of   sale 

must  contain,    9  1544. 
to   persons   interested    to   ap- 
pear, copy  to  be  served,  as- 
sent   given    or    publication 
made,  9  1539. 

presentation     of     claims,     as     to, 
f  1540. 

private   sale    of,   how    made,   and 
notice    thereof,    9  1549. 

purchase-money  on  sale  on  credit, 
how    secured,    9  1551. 

return  of  proceedings 

as  to,  generally,  8  1552. 

notice  of  bearlna* 

as  to,  generally,  9  1552. 
return   of  sale,   9  1552. 
setting     aside     sale     and 
resale,    8  1552. 
securing  purchase-money 

where  sale  on  credit,  8  1561. 
time  and  place  of  sale,  8  1548. 
to    sell    real    estate    or    any 

part,   when,    8 1542. 
verified  petition  for  sale  and 

what   to  contain,   8  1537. 
who   may   file   objections  and 

when,  8  1553. 
witness     may     be     examined, 
91541. 
fraud    in,    executor    liable    In    double 
damages,  9  1572. 

frandalent 

conveyance  by 

decedent,  9  1597. 
executor,  disposition  of  prop- 
erty on  recovery,  9  1591. 


as  to,  9  1572. 

liability  of  executor,  9  1572. 
fraudulently    conveyed     by     decedent 

and    recovered,    9  1597. 
grounds  for  ordering,   88  1536,  1543. 


as  to,  8  1540. 

claims     may     be    passed    on    at, 
8  1540. 

examination  of 

executor,    8  1541. 
witnesses,  8  1541. 
order  of  sale,  8  1541. 
holder  of  mortgage  or  lien  may  pur- 
chase  lands,    8  1570. 
administrator  and  executor  liable 
for      misconduct      in      sale, 
8  1571. 
as  to,  8  1570. 

is  receipt  of  amount  of  his  claim 
and   valid   payment,    6 1570. 
in  general,   8  1535. 


SALE  AND  CONVEYANCE  OF  PROPERTY 
OF  DECEDENTS 

property,  Interest,  etc.— (Continued), 
land     contracted     for     by     deceased, 

88  1565,  1568. 
lien  on  land.  88  1569,  1670. 
limitation  of  action  for  vacating  sale, 

to     what     cases     provision 

does  not  apply,   8  1574. 
manner  of  sale  of  land,  8  1547. 
misconduct     In,     executor's     liability, 

88  1571,    1572. 
mortgaged  land,  88  1569,  1670. 

neglect 

or    misconduct    of    executor,    lia- 
bility for,   81571. 
to  apply  for,   8  1545. 

notice  of 

dispensed  with  by  assent  in  writ- 
ing,  8 1539. 

posting   and   publishing.    8  1547. 

postponement,  8  1568. 

requisites,   8  1547. 

to  be  given,  86  1547,  1549. 

to  be  proved,  8  1558. 
objections  to,  may  be  filed,  8  1653. 
one    published    description    sufficient, 
8  1712. 

order 

for,  what  to  contain,  8  1644. 
may    include    all     or    any    part, 

when,  8  1642. 
of    confirmation,    what    to    state, 

8  1556. 
of  sale,    88  1643-1645. 
to  show  cause,  88  1538,  1639. 
proof  of  service,    8  1540. 
service  of,  8  1639. 
petition  for.     See  "petition  for,"  this 
title, 
may    include    personal    property, 
8  1536. 
place  and  time  of,   8  1548. 
place  of,  where  land  in  two  counties, 

8  1548. 
postponement   of,   notice,   etc.,    8  1658. 

private 

appraisement,   8  1660. 

confirmation  of,  8  1550. 

bids,  8  1649. 

how  made,  88  1544,  1549. 

ninety  per  cent  must  be  offered, 

8  1550. 
notice  of  posting  and  publishing, 

8  1549. 
sale,    notice    of,    what    to    state, 
8  1549. 
provision  in  will,  88  1560,  1561. 

insufficient,    what    property    sold, 
8  1562. 
public    or   private,    8  1544. 
refusal  of  purchaser  to  comply,  6  1564. 
resale,   8  1552. 

retnrn 

and  hearing  thereon,  8  1552. 

by   executor,   8  1552. 

of    failure    to    make,    punishment 

for,  8  1675. 
of  sale  to  be  made,  8  1575. 
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SALB  AND  CONVEYANCE  OF  PROPERTY 
OF  DECEDENTS 

real  property,  interest,  etc. — (Continued). 
•ale 

by  executor  or  administrator,  of 
lands    vnder    mortgage    or 
lien 
as  to,  9  1569. 

may   »*  postponed 
at  to,  8  1557. 

notice    of    postponement, 
-  8 1558. 

without   order,   as  to,  gener- 
ally. 11661. 
where    provision   by   will   in- 
sufficient, f  1562. 
time  and  place  of,  1 1648. 
vacation  of,  9  1562. 
what  title  and  Interest  pass,  9  1666. 
when   order  of  confirmation  is  to   be 
made,  and  when  not,  as  to, 
9 1654. 
when  to  be  sold,  9  1586. 
where  part  devised,   9  1644. 
where   payments   of   debts,   etc.,   pro- 
vided for  by  will,  9  1660. 
where    provisions    for    sale    by    will 

Insufficient,  as   to,   9  1562. 
without  order  of  court,  9  1561. 
witnesses,    examination,    9  1541. 
recording   order  confirming*,   9 1719. 
sales  in  general,  9  1516. 
to  be  confirmed,   9  1617. 
to  be  reported,  9 1517, 

vnder  power  In    will 

directions  to  be   followed,   9  1561. 
order  not  necessary,  9 1661. 
to    be   confirmed,   9  1561. 
to  be  returned  and  confirmed,  9  1561. 
what  property  to  be  sold  first,  9  1525. 
where  decedent  a  nonresident,  9  1667. 
SALE    OF    PROPERTY    AND    DISPOSITION 
OF     PROCEEDS     BY     GUARDIANS. 
See  tit.  Sale. 

application 

for   order  for,  hearing,   9  1784. 

of  proceeds  of  sale,   9  1779. 
bond  and   mortgage   to  be  given   for  de- 
ferred  payments,    9  1791. 
bond  before  sale,   9  1788. 

condition* 

for,   of  real   property,   9  1791. 
of  sale   of  real  estate,   9  1791. 
copy  of  order  to  be  served,  published,  or 

consent  filed,   9 1783. 
costs  to  be  awarded  to  whom,  9  1786. 
court  may  order  investment  of  money  of 

ward.   9  1792. 
hearing  of  application,  9  1784. 
investment    of   proceeds    of  sale,   9  1780. 
limit  of  order  of  sale.   9  1790. 
limited  to  order  for,  §  1791. 
may   sell   in   certain   cases,    §  1777. 
new    sale,    when    bid    disproportionate    to 

value,  9  1789. 
notice  to  next  of  kin  in  case  of  sale,  how 

given,    9  1782. 
order  for  sale 

how   obtained,   9  1781. 
to  specify  what,  9  1787. 


SAAB   OF    PROPERTY    AlfD   DISPOSITION 
OF    PROCERDS    RY    GUARDIAXB. 

— (Continued). 


application  of  proceeds  of,  9  1779. 

Investment  of  proceeds  of,  1 1780. 

in  what  cases,  9  1777. 

of  real  estate  to  be  made  upon  order 
of  court,   9  1778. 

order  for,  how  obtained,  9  1781. 

property  subject  to,  9  1777. 
the   proceedings   for   sale   to   conform    to 

what   provision,    1 1789. 
who  may  examine  on  hearing,   9  1785. 

SALES.  See  tits.  Executions  Foreeleanrei 
Partition ;  Sale  and  Conveyance  of 
Property  of  Deeedenta. 

application  of  proceeds  of,  under  levy  of 

execution      upon      personal 
property    held    under    con- 
tract of  purchase,  9  689a. 
by  sheriff.     See  tit.  SherUPs  Sale. 
certificate  of.    See  tits.  Certificate  of  Sales 

Sheriff's   Certificate. 
how  conducted,  9  694. 
in  mortgage   foreclosure.     See   tit.   Fore- 

eloanre  of  Mortgage. 
in  partition.     See  tit  Partition. 
application  of  proceeds,  9  771. 
by  referee  must  be  at  public  auction. 

9  775. 
court  must  direct  terms  of  or  credit, 

9  776. 
disposition   of  proceeds,   9  773. 
party    holding    other    securities    may 
be      required      to      exhaust 
them,   9  772. 


pneat 

debtor  may  direct  order  of,  when, 
1694. 

of  property  by  guardian.     See  tit.  Sale  of 

Property  and  Disposition  of 
Proceeds  by  Guardians. 

of  property  of  decedent.     See  tit.  Sale  and 

Conveyance  of  Property  ef 
Decedents. 

of    real    estate    on    execution.      See    tits. 

Execution  of  Judgment  la 
Civil  Actions}  Real  Prop- 
erty. 

o  nicer 

nor  deputy  to  be  purchaser  at,  9  694. 
to     follow     directions     of     judgment 
debtor,   9  694. 
on  execution,  injunction  after  and  before 

conveyance,  9  745. 
on    foreclosure.      See    tit.    Foreclosure   ef 


on  mortgage  foreclosure.  See  tit.  Fore- 
closure of  Mortgage. 

over  two  hundred  dollars,  effect  of  statute 

of  frauds,  9  197S. 

personal  property,  how  sold.  9  694. 

postponement  of.  See  tits.  Sale  and  Con- 
veyance of  Property  of  De- 
cedent; Sale  of  Real  Prop- 
erty* etc. 

real  property,  how  sold.  9  694. 

redemption  from.     See  tit.  Redemption. 
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SAN   FRANCISCO 

classification    of   Judges   as    to    terms   of 

office,  9  67.  ' 

judgments  and  orders  of  any  session  as 

effective  as  if  all  judges 
presided,  9  67. 

number  of  superior  judges,  I  67. 

presiding  Jndge 

election   and  removal  of,   8  68. 
to  distribute   and   prescribe   order   of 
business,   9  67. 
superior  eoort 

presiding  Judge  to  prescribe  times  of 
holding  special  session,  9  73. 
sessions  of,  number  of,  9  69. 

SAN    JOAQUIN    COUNTY 

number  of  Judges,   9  66. 

SANTA  CLARA  COUNTY 

number  of  judges,  9  66. 

SATISFACTION 

•    acknowledgment    of    by    attorney,    99  283, 

675. 
attorney  may  receive  payment  and  give, 

99  283,   676. 
of  judgment  how  made,  9  675. 

SAVINGS   SOCIETY 

application  .  for     voluntary     dissolution, 

9  1234. 
SAVINGS   AND   LOAN   ASSOCIATION 
dissolution  of,  9  1284. 

SAVINGS  BANK 

deposits.     See  tit.  Estate*  of  Decedent*. 
limitation   of  action  against,   9  848. 
SCIENTIFIC  CORPORATION.     See  tit.  Cor- 
poration. 

application   for  change   of  name  of,  how 

made,  9  1276. 

SCIRE   FACIAS 

writ  of,  abolished,  9  802. 

SEA-SHORE.       See     tits.     Boundaries*    De- 
scription of  Land. 

SEAL.     See  tit.  Seals  of  Court. 

compromise  of  debt  good  without,  9  1924. 

court   commissioner,   of,   9  259. 

court,  of.  9  147.  x 

clerk  to  keep,  9  162. 

how  provided.  9  151. 

to  what  documents  to  be  affixed,  9  163. 

when  private  seal  used,  9  151. 
courts,  what  courts  must  have,  9  147. 
custody  of,  clerk  to  have,  9  161. 
definition   of,   9914,   1930. 
distinction   between   sealed   and   unsealed 

instruments     abolished, 

9  1932. 
effect  of,  9  1982. 
execution,  necessary  on,  9  682. 
executor,  etc.,  appointment  of,  necessary 

for,    9  161. 
foreign,   9  1931. 
guardian,  etc.,  appointment  of,  necessary 

for,   9  153. 
how  made,   9  1931. 
how  provided,  9  161. 
judicial  notice  of.  9  1875. 
of  court  commissioner,  9  259. 
police  court,  of,  9  160. 
private,  how  made,  9  1931. 
probate,  certlcate  of,  necessary  for,  9  163 


SEAL — (Continued). 

public,  how  made,  9  1931. 

record,  copy  of,  necessary  for,  9  163. 

scroll  or  sign,  9  1931. 

sealed  instrument  may  be  changed  or  dis- 
charged by  unsealed,  9  1932. 

superior  court,  of,  9  149. 

supreme  court,  of,  9  148. 

telegram,  how  described  by,  1 1017. 

to    letters    of    administration.      See    tit. 

Form  of  Letters  of  Admin- 
istration. 

to  what  document  to  be  affixed.   9  163. 

what  courts  shall  have,  9  147. 

writ,   necessary  for,    9 163. 

SEALED  VERDICT.     See  tit.  Jury. 
as  to,   9  617. 

SEALS  OF  COURTS 

clerk   of  court  to  keep,  9  162. 

courts  which  shall  have  seals,  9  147. 

how  seals  provided,  9  161. 

of  inferior  courts,  9  149. 

of   police   courts   of   cities   and   counties, 

9  150. 
of  supreme  court,  9  148. 
private  seals  used,  when,  9  161. 
to  what  documents  to  be  affixed,  9  163. 

SEAMEN.     See  tit.  Ship*  and  Skipping;. 

exempt  from  jury  duty,  9  200. 

SEARCHER  OF  RECORDS 

what  property  of  exempt  from  execution, 

9  690. 
SECONDARY    EVIDENCE.      See    tit.    Evi- 
dence. 

SECRETARY 

amd  bailiffs  of  supreme  eourt 

appointment  of,  9  265. 
duties  of,  9  269. 
tenure  of  office  of,  9  266. 
of  supreme  court,  99  265,  266. 

SECTION 

meaning  of.  9  17. 
refers  to  what,  9  17. 

SEDUCTION 

action 

by  father  for,  9  875. 

by  guardian,   9  375. 
limitation,  of  action  for,  9  340. 
private  sittings.  9  125. 
unmarried  female  may  recover  exemplary 

damages   for   own,   9  274. 
woman,  married,  may  sue  for,  9  874. 

SEIZIN  OF  LAND  , 

within  Ave  years 

when  necessary  in  action  for  real 
property,  9  818. 

when  necessary  in  action  or  defense 
arising  out  of  title  to.  or 
rents  of  real  property,  9  319. 

SENATE.     See  tits.  Court  of  Impeacfcment* 
Impeaesment. 

sitting  as  a  court  of  Impeachment,   9  36. 
sitting  senators  to  be  upon  oath,  9  36. 
two-thirds  constitute  quorum  in  impeach- 
ment, 9  36. 

SEPARATE    APPEAL 

to  supreme  court.     See  tit.  Appeals. 
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SERVANT.      See    tits. 

Evidence)   Master  and  Servant  }  Prin- 
cipal aad  Agent. 
SERVICE.     See  tits.  Attachment)  Execution) 
Notices)    Process)    Subpoena*    Sum- 
mons. •■ 
acknowledgment    by    attorney.      See    tit. 

Attorneys  at  Law. 
affidavit   of,    service   provable    by,    1 2009. 
appearance  equivalent  to,  5  416. 
association,  on,  85  888,  411. 

attorney 

entitled  to  be  served  for  party,  f  It  14. 
on,  manner  of,  f  1011. 
by  publication.     See  tit.  Publication. 

deposit  in  post-office  of  copy.  I  415. 
by  telegraph,  5 1017. 
certiorari,  of,  S  1074. 
complaint,  copy,  59  410,  527. 
contempt  proceedings,   5  101 1. 
corporation,  on,   5  411. 
expenses  of,  Included  in  costs,  f  1021. 
guardian,    on,    equivalent    to    service    on 

ward,    51722. 
how  made  in  action  relating  to  real  prop- 
erty, 5  749. 
in  Justices'  court.     See  tit.  Proceedings  In 

Justices'  Conrt. 
injunction,  of  complaint  and  affidavit,  in, 

5  527. 
mail,  by,  5  1012. 

how  made,  f  101S. 
when  complete,  5  1012. 
when  may  be  made,  §  1012. 
mandate,  writ  of,  f  1097. 
need  not  be  made  if  defendant  does  not 

appear,  5  1014. 

nonresident,  on 

attorney,  5  1015. 

manner  of,   5  1015. 
notice  and  papers,  how  served,  5  1011. 
notices,    after   appearance   defendant    en- 
titled to  all,  5  1014. 
of  summons.    See  tit.  Service  of  Summons. 
party,  on,  manner  of,  §  1011. 
prohibition,  writ  of,  5  1096. 
proof  of,   {  415. 

publication  by,   if  412,  412,  415. 
review,   writ  of,  f  1074. 
several  defendants,  some   served,   5  414. 
subpoena,  of,  55  1987,  1988. 
telegraph,  by,   5  1017. 

tenant  holding  over,  of  notice  on,  §  1162. 
time  for,  extension  of,   5  1054. 

SERVICE  OF  SUMMONS.    See  tit.  Summons. 
as  to,  generally,  55  410-415. 
by  publication.     See  tit.  Publication. 

certificate  of,   5  410. 
gives  jurisdiction,  5  416. 

now  service  made 

as  to,  generally,  5  411. 
by    publication.      See    tit.    Publication 
of  Summons. 
SESSION 

of  supreme  court,  5  47. 
SET-OFF.   See  tit.  Counter-Clabn, 

assignment    of    chose    not    to    prejudice, 

5  868. 
bill  or  note,   assignment   not  affected  by 

set-off,    5  368. 


SET-OFF — (Continued). 


deemed  compensated,  5  440. 
not  affected  by  death  or  assignment, 
5  440. 

improvements,  as  in  ejectment,  5  741. 

mechanics'  lien,  5  1184. 

right  of.  In  claims  against  estate.    See  tit. 

Claims  against  Estate*. 

when  value  of  Improvements  can  be  al- 
lowed in  action  to  try  title, 
5  741. 

SETTING     ASIDE     JUDGMENT.       See     tit. 


it. 

of    executor    or    administrator.      See    tit. 

Executor    and    Admlnlsti 
tor. 

SETTLER.    See  tit  Swi 

SETTLEMENT 

of  administrator.     See  tit.  Administrator. 
of  executor.     See  tit.  Executor. 
of  guardian.     See  tit.  Gnai 
of  trustee.     See  tit. 


SEWER 

mechanics'  lien  for  connecting  house  with, 

wjien,  5  1191a. 

SHAM  ANSWER 

striking  out,  5  458. 

SHARES 

levy   on,   incorporation,   55  541,  542,  688. 

SHERIFF.      See    tits.    Arrest}    Attachment) 
Ballf   Justices'  Court}    UnueraaerlsL 

action,   against   for   official  acts,    5  1055. 
and    deputies    ex    officio    officers    of    jus- 
tices' courts,  5  87. 
arrest  by,  how  made,  5  485. 
attachment  of  vessel,  5  820. 
attorney,   disqualification  to  act   as,   5  98. 

ball 

liability  as,  on  bond,  5  501. 
money  to  be  deposited  In  court,  5  497. 
when  liable  as,  5  501. 
court-room,   must   provide,    5  144. 


deputies  In  justti 

duties,   5  87. 

liability  for,   5  87. 

salary,  5  87. 
discharge  from  liability  as  bail,  |  501. 
disqualification    to   act   as   attorney,   8  98. 
duty  to  provide  suitable  rooms  for  judge, 

9  144. 
escape,  limitation  of  action   against,  for. 

5  840. 
ex  officio  officer  of  justices'  court,  5  87. 

execution 

may  Issue  to  any,  5  687. 

not  to  purchase  at,  5  694. 

penalty    for    selling    under,    without 

notice,   5  693. 
sale.     See  tit.  Executions. 
writ  of,  requires  what  of,  5  688. 
expenses    of    providing    suitable    rooms. 

«.  how   paid,   5  144. 

In  contempt  proceedings  must  arrest  and 

detain      person      until      dis 
charged,   5  1214. 
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SHERIFF— (Continued). 

Indemnity 

notice   to   sureties  of   action  brought 
against      him,      effect      of, 
8  1055. 
to,  on  claim  of  property,  5  $89. 
Judgment     against,      conclusive     against 

sureties,    when,    §  1055. 
Jnrora 

list    of,    to    be    delivered    to    sheriff, 
5  219. 


forthwith,   I  226. 

to   complete  panel,   g  227. 

jnstlcee'  conrt 

an  officer  of,  5  86. 

attendance  and  duties  of,  I  81. 

Jnatleea'  court 

deputy 

duties  of,  S  87. 

salary  of,  5  87. 
duty  of 

provide  rooms  for,   5  88. 

serve  process,  etc.,  issued  by,  8  87. 
ex  officio  officer,  of,  g  87. 

liability 

for  deputies,  |  87. 
on  bond,  §  87. 
liability 

for  arrest  of  witness,  8  2068. 

for   taking-   property   of   third   person 

under   execution,    |  689. 
on  bond,  for  duties  in  justices'  courts, 

1  87. 
to    third   person   in    replevin,    8  519. 
limitation   of   action   against,    95  889,   340. 
official  bond,  liability  on  as  bail,  8  501. 
powers  and  duties  of,  prescribed  by   Po- 
litical    and     Penal     Codes, 

8  262. 

proceedings   on  judgment  against  sheriff 

liable  as  bail.  8  502. 

receipt  of,  for  accounts  collected  in  at- 
tachments, 8  547. 

requisition  to,   in   replevin,   8  511. 

service  of  subpoena  on  concealed  witness, 

9  1988. 

sureties'    liability   for   default   in   deposit 

made  in   lieu  of  bail,   8  500. 

summon   jurors,    how   to,    8  225. 

to  detain  prisoner  arrested  for  contempt 

until  discharged,   9  1214. 

to    give    written    instructions    to,    as    to 

property,   8  548. 

to   notify  plaintiff   of  arrest,    8  864. 

to  provide  court-rooms,  etc.,  when,   8  144. 

when  liable  as  bail,  9  501. 

SHERIFF'S  CERTIFICATE.  See  tit.  Cer- 
tificate   of   Sale. 

SHERIFF'S  DEED.     See  tits.  Deeds}  Execn- 
,  tlon-Sale. 

to  escheated  estate,  8  1271. 
when   to   be   executed,    8  70S. 

4HElUFF'S  JURY.     See   tits.  Jnryi  Sheriff. 

SHERIFF'S   SALE.     See   tit.  Execution. 

SHIPS  AMD  SHIPPING.  See  tit.  Actions 
against  Steamers,  Vessel*,  and 
Roata. 

actions  against,   88  818-827. 


SHIPS  AND  SHIPPING — (Continued), 
answer,   who   may,   8  820. 
appearance,  who  may  enter,  8  823. 

attached  veaael 

claims  of  seamen  against,  how  proved, 

9  826. 
notice  of  sale,  8  824. 

■ale  of 

application  of  proceeds,   8  824. 
where    claim    for    wages    In- 
volved,  8  824. 
at  auction,   8  824. 


it  of  veaael 

as   to,    88  818-824. 

claim  for  wages  may  be  asserted  not- 
withstanding,   8  825. 
clerk  to  issue,   8  818. 
custody,    8  820. 
discharge  of,  8  822. 

how   procured,    8  822. 

undertaking  or  deposit,   8  829. 
right  of,   8  817. 

ahcriff 

may  not  Interfere  with  merchan- 
dise,   baggage,    8  820. 
must  execute  writ  without  delay, 
8  820. 
time   for,   8  818. 

undertaking 

as   to,   generally,   8  818. 
exception  to  sureties,  8  822. 
who  may  defend  action,  8  821. 
writ   to   be   directed  to   what  sheriff, 
8  819. 
elalas  of 


mariner  or  aei 

against     attached     vessel,     how 

proved,   8  825. 
contest  of,   8  826. 
failure     to     contest,     admission, 

8  826. 
reference  of  on  contest,  8  826. 
review    of    finding    of    clerk    or 
referee   respecting.    8  826. 
complaint     must    be     verified     in     action 

against  vessel,  8  815. 
execution 

against  ship,  where  claim  for  wages 
asserted,       application       of 
proceeds,   8  824. 
and  sale,  8  824. 
sale,  notice  of,  8  827. 
sale   of  vessel,   notice,   what  to  con- 
tain, 8  827. 
jurisdiction,  justices'  court,  8  115. 
Jury  duty,  employee  of  vessel  is  exempt 

from,  8  200. 
justices'  court  has   no  jurisdiction,   8  115. 
liens 

against,   8  813. 

limitation  of  action  on,   8  813. 
on  vessels,   what  demands  constitute, 
8  813. 
notice   of  sheriff's   sale,   what  to  contain, 

8  827. 


actions  to  be  against,  if  known,  8  814. 
unknown,  8  814. 
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SHIPS  AMD  SHIPPING — (Continued). 

parties  defendant 

in  action  again* t  vessel,  I  814. 
lienholders,   8  814. 
res   judicata,   judgment    of   court   of   ad- 
miralty asf  S  1914. 

seamen's  wave* 

exemption  of,  8  690. 
justices'    court    has    no    jurisdiction, 
{114. 
sheriff's  sale,  notice  of,  what  to  contain, 

<827. 


master,  mate,  etc.,  8  816. 
owners  of  vessel,  8  816. 

▼easels  liable 

for  injuries,  8  818. 

for  services,   8  818. 

for  wharfage  and  anchorage,  8  818. 

for  what  claims,  8  818. 

on  contract  to  carry,  8  818. 

waves  of  seaaiem 

claim  of  against  attached  vessel,  how 

proved,    8  826. 
may  be  asserted  notwithstanding  at- 
tachment    of     ship,      how, 
8  826. 
SHORE.     See  tit.  Description  of  Land. 
SHORTHAND  REPORTER.     See  tits.  Court 
Reporter  |    Phonographic    Reporter. 
as  to.  generally,  88  268-274. 
none    In   attendance,   clerk   to  take   testi- 
mony,   8  1051. 
opinions  and   instructions  may   be   taken 

down   by,   8  274a. 
to   transcribe   report   of   trial,   on   appeal, 

8  958a. 

SICKNESS 

excuses      non-appearance     in     contempt, 

8  1221. 

juror,  proceedings  in  case  of,  8  615. 

justice,  transfer  of  cause,  8  90. 

superior  judge,  appointment  of  substi- 
tute by   governor,   8  160. 

SIGNATURE 

admitted  when.  88  446-449.  887. 

includes  mark,   8  17. 

mark,   signature   by,   to   be   witnessed   by 

two   persons,   8  17. 
to  affidavit.     See  tit.  AiBdavit. 
to  pleadings.    See  tit.  Verification, 
when    admitted,    88  446-449. 
in  justices'  court,  8  887. 

SINGULAR 

includes   plural,   8  17. 

SISTER  STATE 

books  containing  laws  of,  presumed  to  be 

correct,  8  1900. 
documents  of,  proved  how,   8  1918. 
judgment  of,  enforced  how,  8  1918. 

judicial  record  of 

effect  of,  8  1913. 
proved  how,   8  1906. 
justices'  Judgment  in,  proved  how,  5  1921. 

laws  of 

limitation  of,  effect  of,   8  361. 

proved  how.   8  1902. 
unwritten,  proved  how,   §  1902. 
limitations  laws  of,  effect,   8  361. 


of. 


SITTINGS 

public  and  private,   88  124,  12S. 

SLANDER.     See  tit  Libel  and  Slaaaer. 

answer  in,   8  461. 

justification,   8  461. 

limitation  of  action  for,   8  340. 

mitigating     circumstances,     evidence 

8  461. 
pleading  In  actions  for,  8  461. 

SLOUGH.      See    tits.    Boundaries  | 
tton  of  Land. 

SMALL   CLAIMS    COURTS 

as  to  establishment  of,  8  927. 
abstract  of  judgment  in.    See  "J 

this  title. 

aSldavtt 

as  to  on  commencement  of  action  in* 
8  927a. 

filing  of,   8  927c 

form   of,    8  927b. 

order  to  Issue  on,  8  927b. 
appearance  of  defendant,  8  927d. 
assignee  can  not  sue  in,  8  926f. 
attorneys  not  to  appear  in,  8  927g. 
bond  of  defendant  in,  8  927  L 


tf\ 


cement  of  action  Im 

as  to,  generally,  8  927a. 
affidavit  in,  8  927b. 
filing  affidavit  on,  8  927c. 

defendant 

appearance   by,    8  927d. 

bona  of 

as    to,    generally    and    when    re- 
quired,   8  927  1. 

form  of,   8  927  1. 
docket  of,  entries  in,  8  927e. 
entries   In   docket  of,   8  927e. 
establishment    of,    8  927. 
expenses  of  justices,   8  927p. 
fees  not  to  be  charged  in,  8  927p. 
filing  abstract  of  judgment   in,   8  927n. 
filing   affidavit   on   commencement   of  ac- 
tion  in,   8  927c. 
form  of  abstract  of  judgment  in,  8  927m. 
form  of  bond  of  defendant  in,  8  927  1. 
forms  for  to  be  supplied  by  supervisors, 

8  927o. 
informal  pleadings  in,  8  927h. 

Judgment 

abstract  of 

as   to,   generally,    8  927m. 

filing   of,    8  927n. 

form  of,   8  927m. 
payment  of,  8  9271. 
no  fees  to  be  charged  in,  8  927p» 
order   on   affidavit   filed.   8  927b. 
payment  of  judgment  of,  8  927L 
pleadings  in.  informal.  §  927h. 
supervisors   to   furnish   forms   for,    8  927o. 
SOCIETY.     See  tit.  Association. 
change  of  name,  8  1276. 

SOLE  TRADER 

community  property,  may  have  five  hun- 
dred dollars   of,    8  1814. 
decree 

authorising  one  to  act  as,  88  1817,  1819. 

judgment,    8  1817. 

what  it  must  be,   §  1817. 
hearing  of  petition,  8  1816. 
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SOLE  TRADER— (Continued). 

husband  of  not  liable  for  debts,  g  1821. 
may    have    Ave    hundred    dollars    of, 
8 1814. 

liabilities  and  rights  of,  $  1819. 

liable  for  maintenance  of  minor  chil- 
dren, 8  1820. 

may  have  five  hundred  dollars  of  com- 
munity or  husband's  prop- 
erty, 8 1814. 

must  maintain  her  children,  8  1820. 

notice  of 

application  to  become 

contents  of,   8  1812. 

proof  of,  8  1816. 

publication    of,    8  1812. 
how   given,   8  1812. 
what  to  contain,   8  1812. 

oath  to  be  recorded 

as  to,  8  1818. 

administered  by  clerk,  8  1818. 
opposition,    what    to   contain,    and   verifi- 
cation  of,   8  1815. 
order  to  be  recorded,  8  1818. 
petition 

statement 

of    fact    of    Insufficient    support, 

8  1812. 
of,  any  other  grounds,   8  1813. 
of   nature    of   business    proposed, 

8  1812. 
that    application    made    In    good 
faith.  8  1818. 
what   to  contain,   8  1813. 
when  filed.  8  1818. 
who  may  oppose,  and  how,  8  1815. 
proceedings,  88  1811-1821. 
recording  decree  authorising,  8  1818. 
rights  and  liabilities  of,  8  1819. 
trial,  8  1816. 

who  may  become,  8  1811. 
who  stay  oppose,  and  how 
as   to,   generally,    8  1815. 
denial    that    application    is    made    in 

'     good    faith,    81818. 
hearing,  8  1816. 
special   denial,   8  1815. 
trial  or  hearing,  8  1816. 

SONOMA   COUNTY 

number  of  judges,  8  66. 

SPANISH  GRANTS.  See  tit.  Mexican  and 
Spanish    Grants. 

SPANISH  LANGUAGE 

proceedings  in,  abolished,  88  185,  1056. 

SPECIAL  ADMINISTRATORS,  AND  THEIR 
POWERS  AND  DUTIES.  See  tit. 
Executors   and   Administrator*. 

appointed  when,   8  1411. 

duties    of    special    administrators,    as    to, 

8 1415. 
powers    of    special    administrator    cease, 

when,  8  1416. 
preference    given    to   persons   entitled    to 

letters,  81413. 

special  administrator 

letters  may  be  issued  to  at  any  time, 

8  412. 
power  of  ceases,  when,  8  1416. 
to  give  bond  and  take  oath,  8  1414. 


SPECIAL  ADMINISTRATORS,  AND  THEIR 
POWERS  AND  DUTIES 
special  administrator — (Continued). 

to  render  account,  8  1417. 
when   letters   testamentary  or  of  admin- 
istration  are   granted,   spe- 
cial   administrator's    power 
ceases,   8  1416. 

SPECIAL   NOTICE 

of  administrative  proceedings  by   guard- 
ian of  minor,  demand  of  by 
relatives,  8  1761. 
served  how,  8  1761. 

SPECIAL  ISSUES 

not  made  by  pleadings,  how  tried,  8  309. 

SPECIAL     LEGACIES.       See     tits.     Devise } 
Legacy. 

SPECIAL   PROCEEDINGS 

as  to,  generally,  8  23. 

"action"  includes,  8  263.  ' 

costs,  8  1022. 

of  course,  when  allowed,   8  1022. 

on     review     other    than    by     appeal, 
8  1032. 
defendants   in,    who   are,    8  1063. 
definition  of,  8  23. 
election    contest    is.      See    tit.    Contesting 

•  Elections. 
judgment  in,  8  1064. 

appealable,   8  963. 

defined,   8  1064. 

Jurisdiction 

superior  court,  8  76. 

supreme  court,  8  52. 
motion  and  order  in,  same  as  in  civil  ac- 

.    tlon,   81064. 
new   trial,   8  1110. 
of   arbitration,    88  1281-1290. 
of  change  of  name,  88  1275-1277. 
of  contempts,  88  1209-1222. 
of  contesting  certain  allegations.  IS  1111- 

1127. 
of  eminent  domain,  88  1236-1264. 
of  escheated  estates,  88  1269-1272. 

of  proceedings 

in   insolvency,  8  1822. 

in  probate  courts,  88  1294-1810.    • 

of  sole  trader,  881811-1821. 

of    summary    proceedings,    88  1131-1179. 

of  the  enforcement  of  liens,   88  1180-1208. 

of   the  voluntary   dissolution  of  corpora- 
tions,   88  1227-1234. 

of  writs  of  review,  mandate  and  prohibi- 
tion, 88  1067-1110. 

order    in,    8 1064. 

particular     proceedings.       See    particular 

title. 

parties  designated,  how,  8  1063. 

plaintiff,  who  is,  8  1063. 

practice.   88  1109,  1110. 

preliminary  provisions,  8  1063. 

reference,  8  639. 

remedies,  divided  into  actions  and  special 

proceedings,    8  21. 

rules  of  practice,  88  1109,  1110. 

seenrlty  for  coots 

failure  of  nonresident  or  foreign 
corporations  to  give  dis- 
missal, 8  1037. 
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SPECIAL  PROCEEDINGS 

security  for  costs — (Continued). 

required    of    nonresident    or    foreign 
corporation,   S  1036. 
time  of  taking  depositions  in,   §  2021. 
verification  may  be  by  affidavit,   §  2009. 

SPECIAL    PERFORMANCE 

contract  of  decedent  to  convey.     See  tit. 

Executors  and   Adsalnlstra- 
tora. 

powers  of  court,  statute  of  frauds,  5  1972. 

STAKE.     See   tits.   Bouadartes)   Description 
of  Land. 

STATE 

answer  must  be  verified  when  state  party, 

§446. 

bond  not  required  of.  If  529,  1058. 

condemning  lands  of,  under  eminent  do- 
main, |  1240. 

coats  when   state  a  party,  §  1038. 

escheat,    §§  1269-1272. 

execution  to  be  in  name  of  people,  §  682. 

grantee  of,  limitation  of  action,  §  316. 

includes  District  of  Columbia  and  terri- 
tories, |  17. 

Injunction 

by,    undertaking    not    required,    1 529. 
suspending    business    of    corporation, 
§531. 
limitation   of  actions  by,   §  345. 

for   forfeiture   or  penalty,   §  346. 
respecting  real  property,  §§  315,  318. 
officers   of.   do   not  give  security,   under- 
taking, etc.,  §  1058. 
undertakings,     security,     etc.,     need     not 

give,   §  1058. 

STATE   LANDS.     See  tit.  Public  Lauds. 

STATE       TIDE-LANDS       COMMISSIONERS. 
See  tit.  Tide-Lands. 

STATE  TREASURY 
deposit   In 

in    condemnation    proceedings,    §  1254. 
in    escheat    proceedings,    §  1272. 

STATED  ACCOUNT.     See  tits.  Account j  Ac- 
count Stated. 

STATEMENT.     See  tits.  Appeal)  New  Trial. 

amendments,  extension  of  time,  §  1054. 

appeal 

on.  amended,  service  of,  §  661. 

on,   amendment  of,   §  661. 

on,   how   settled,   §  661. 

on,   must   contain   only  what,   §  661. 

on,  service  on  adverse  party,   §  661. 

on.   time    for   proposing,    §  661. 

what  may  be  used  on,  §  950. 
extension  of  time,  §  1054. 
justices'   court,   appeal  from,   §  93. 

new  trial 

amendment,  time  to  prepare  and 
serve,  §  659. 

errors  of  law,  specifications  of  par- 
ticulars,  §  659. 

how  prepared  when  granted  on  court's 
own  motion,  §  662. 

insufficiency  of  evidence,  specifica- 
tion of  particulars,  §  659. 

judge  to  sign  and  certify,  §  659. 

notice  of  settlement,   §  659. 


STATEMENT 

new  trial — (Continued). 

power  of  judges  in  settling  and  cer- 
tifying,  §  653. 

presentment  to  judge,  |  659. 

settlement  of,  §  659. 

time  to  prepare  and  serve,  §659. 

to  be  filed,  §  659. 

useless  and  redundant  matter  to   be 
stricken  out,   §  659. 

where  case  tried  by  referee,  §  669. 
of  demand,  mistakes  or  errors  In  not  to 

invalidate     claim     to     me- 
chanics'   Men,    §  1203a. 
on  appeal  to  superior  court  on  questions 

of  law,  §  975. 

STATEMENT  ON  APPEAL.    See  tit  Appeal. 
Statement  on. 

STATUTE.     See   tit.   Evidence. 
authentication  of  foreign,   §  1918. 
books  containing,  as  evidence,  §  1900. 


continuation  of,  §  5. 

consistent     with,     not     continued     In 

force,  §  18. 
inconsistent  with,  repealed,  §  18. 
private  statute  not  repealed  by,  §  18. 
repeal  by,  does  not  revive  former  law, 

§18. 
repeals   statutes   on   matters   covered 

by,  §  18. 
retroactive.  Is  not,  §  8. 
constitution,    definition    of,    §  1897. 

construction  of.     See  tit.  Construction. 

as  to,  §§  1858.  1859.  1865. 

court  confined  to  terms  or  substances, 

§  1858. 
duty  of  judge,  §  1858. 
effect  to  be  given  to  all  parts,  §  1858. 
for   court,   §  2102. 

constructions 

two,    construed    in    favor    of    natural 

right,  §  1866. 
where  statute  capable  of   two   inter- 
pretations,  §  1864. 

definition  of,  §  1897. 

existing    construction    of    provision    sim- 
ilar to,  in  code,  §  5. 

foreign,  as  evidence,  §  1902. 

inconsistent  with  code  repealed,  §  18. 

Intention  of  legislature  to  govern,  §  1859. 

limitation  of  action  upon,  for  penalty  or 

forfeiture,  §  340. 

not    continued    in    force   because    consis- 
tent with  code,  §  18. 

not     expressly    continued    in     force    re- 
pealed, §  18. 

particular    Intent    prevails    over  general, 

§  1859. 

pleading,   private.   §  459. 

private,  §  1898. 

not  repealed  by  code,  §  18. 

public   and   private   defined,   §  1898. 

recitals  In 

effect  of.   §  1903. 

how  far  evidence,  §  1903. 
repeal    of    does    not    revive    former   law 

§18. 
retroactive,  code  is  not,   §  3. 
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STATUTE— (Continued). 

sales    at    auction,    memorandum    by    auc- 
tioneer, §  1973. 
section,  meaning  of,  §  17. 
two    interpretations,   capable   of,    8  1864. 
what  are,  8  1897. 

written  laws  of  state,  in  what  contained, 

{  1897. 

STATUTES  OF  FRAUDS.     See  tit.  Evidence. 

agreement  for  sale  of  real  estate,  8  1973. 

authority  of  agent  to  sell  realty  must  be 

written,  8  1973. 

building  contracts,   8  1183. 

contracts  which  are  within,   9  1973. 

lease    not    exceeding    one    year,    writing 

not  necessary,   §  1971. 

marriage,  agreement  of,  8  1973. 
upon  consideration  of,  8  1973. 

mechanics'   lien,  what  contracts  must  be 

in   writing,    8 1183. 

promise    of    executor    to    answer    out    of 

own   estate,    8  1612. 

promises   to   answer  for  debt,   default   or 

miscarriage      of      another. 
8  1973. 

real  property,  writing  necessity  to  crea- 
tion of  interest  in,  88  1971. 
1973. 

representation  as  to  credit  of  third  per- 
son   to    be    written,    8 1974. 

sale* 

at     auction,     memorandum     by     auc- 
tioneer,  81973. 
over   two   hundred   dollars,    8  1973. 

specific    performance,    effect    of    statute, 

8  1972. 

STATUTE  OF  LIMITATIONS.     See  tit.  Lim- 
itation of  Action. 

acknowledgment,   taking  out  of  must  be 

In    writing,    8  380. 
action* 

accruing  on  mutual  account,  8  844. 
against    directors,    etc.,    statute    does 

not  apply,  8  359. 
by  the  people  subject  to   the  limita- 
tions  of,   8  845. 
to  recover  money  or  property  depos- 
ited in  bank.     See  tit.  Bank. 
to  redeem  from  mortgage  without  ac- 
count of  rents  and  profits, 
8  846. 
when  some  mortgageors  not   entitled 
to  redeem,   8  347. 
adverse     possession.       See     tit.     Adverae 

Poanesslon. 
death  of  person  entitled  before  limitation 

expires,    effect,     8  363. 
defendant   out   of  state,  statute  does  not 

run,  8  851. 
deposit  in  bank  of  money  or  property,  no 

limitation    to    action,    8  348. 
eflfect  of  on   presentation   of  claims.     See 

tit.  Claims  against  Estates, 
except  tons  to 

disability  muBt  exist  when  right  ac- 
crued, 8  357. 
in    suits   by   aliens   time   of  war  de- 
ducted,   8  854. 
two    or     more     disabilities    existing, 
8  358. 


STATUTE  OF  LIMITATIONS 

exceptions  to— (Continued). 

where  action  is  stayed  by  Injunction. 

8  356. 
where   defendant   out   of   state.   8  351. 
where   judgment   has   been   reversed. 

8  355. 

where  person 

entitled  dies  before  limitation  ex- 
pires, 8  353. 

exceptions  to 

where  person 

under   disability,   8  352. 
existing  causes  of  action  not  affected  by 

provision,    8  362. 
five   years.      See   tit.   Adverae   Poaaeaslon. 
actions  by  the  people  or  their  gran- 
tees to   be  brought  within, 
when,  8  317. 
seisin  necessary  in  action  or  defense 
arising  out  of  title  to  rents 
of     real     property,     when, 
8  819. 
seisin  within,  necessary  in  action  to 
recover  real  property,  8  318. 
In   actions   to   vacate   sale   made   by    ad- 
ministrator, etc.,  8  1573. 
in  mortgage  foreclosures.     See  tit.  Mort- 


limltatlons  of  other  states,  effect  of,  8  861. 

"Local    Improvement   Act    of    1901."    time 

to    commence    under,    8  349. 

mechanics'  lien,  time  within  which  ac- 
tion to  foreclose  must  be 
brought,    8  1184a. 

new  promises,  taking  out  of  must  be  in 

writing,   8  860. 

no   limitations  where  money  or  property 

deposited   in   bank,    8  348. 

one  year,  action  to  be  commenced  within. 

after  entry  upon  real  prop- 
'  erty,   8  320. 

periods  of  Habitation  of  actions 

actions    not    otherwise    provided    for 

within  four  years,  8  343. 
as  to,   8  885. 
five  years,   8  836. 
four  years,   8  337. 
ninety   days,   to  foreclose   mechanics' 

lien,    8  1184a. 
one  year,  8  340. 
six  months,  8  341. 
three  years,  8  338. 
two  years,  8  389. 
state's    grantee    can     not    bring    action. 

when,  8  816. 
when     action    can     not    be    brought    by 

grantee  from  state,  8  816. 
when   people   will  not  sue,   8  315. 

STAY.     See   tits.    Appeals*   Stay-Bond. 

affidavits,  use  of  to  obtain  stay,  8  2009. 
granting,   until   security   given   for  costs, 

8  1036. 


STAY-BOND 

on  appeal. 


See  tit. 
tlona. 


Appeal   la   Civil   Ac- 


STAY  OF  EXECUTION 

as  to,  generally,   8  681a. 


i . 
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STAT  OF  PROCEEDINGS.     See  tit.  Appeal. 

STEAMERS,  VESSELS,  BOATS,   ETC. 

actions  against.     See  tit.  Action*  against 

Steamer*,       Vessel*,       and 


STENOGRAPHER.      See    tits.    Official    Re* 
porter)  Pbonegrasklc  Reporter. 
as  to,  generally,  55  268-274. 

STENOGRAPHER'S  TRANSCRIPT.  See  tits. 
Official  Reporter!  Phonographic  Re- 
porter. 

STIPULATION 

for   transfer   of  action   to   another  court, 

§398. 
of  attorneys,  as  to,  §  288. 

STOCK  IN  CORPORATION.  See  tit.  Corpora- 
tion. 

limitation     of     action     to     recover,     sold 

for    delinquent    assessment, 
8  841. 

STOCKHOLDER  OF  CORPORATION. 

limitation  of  action  against,  §  359. 

STREAM.  8ee  tits.  Boundaries  |  Description 
of  Land. 

as  boundary,  8  2077. 


STREET.  See  tits.  Roads  and  HI** ways* 
Street  Assessment}  Street  Grade. 

limitation  of  action' to  contest  assessment, 

5  349. 
partition  proceedings,  affecting,  5  764. 
right  of  city  to  take  land  for,  not  affected 

by  code,  f  1261. 

STRIKING   OUT 

disobedience    of    subpoena,    striking    out 

complaint  or  answer  for, 
1 1991. 

order  striking  out  pleading,  deemed  Ex- 
cepted to,  |  647. 

sham  answer,   |  488. 

STRUCTURE.   See  tit.  Mechanics*  Lien. 

SUB-CONTRACTORS.  See  tit.  Mechanics* 
Lien. 

SUBLETTING.  See  tits.  Landlord  and  Ten- 
ant} Lease. 

constitutes      unlawful      detainer,      when, 

SUBMISSION  OF  CAUSE 

arbitration  to,   88  1281-1290. 

controversy  without  action.  See  tit.  Sub- 
mitting Controversy  With, 
oat  Action. 

as  to,  generally,  55  1188-1140. 

SUBMITTING  CONTROVERSY  WITHOUT 
ACTION.  See   tit.  Arbitration. 

appeal  from  judgment  as  in  other  actions, 

5  1140. 
as  to,   §{1138-1140. 
costs  prior  to  notice  of  trial,  8  1139. 
how  submitted,  8  1138. 

Judgment  on 

how  rendered,  5  1139. 
may  be  enforced  or  appealed  from  as 
In  other  actions,  5  1140. 

SUBP<ENA 

contempt  for  disobeying.  5  1209. 
disobedience  of,  how  punished,  5  1991. 


SUBPCENA —  (Continued). 

disobeying 

forfeiture  therefor,  8  1992. 

if  witness  be  a  prisoner,  how  brought 

in,  81995. 
warrant  may  Issue  to  bring  witness 

In,  when,  f  1993. 
contents  of  warrant,  8  1994. 
for  what  issues,  1 1988. 

for  witnesses 

definition  of.   8  1985. 

in  taking  depositions.   See  tit. 
ttons. 
generally,  §8  1985-1997,  2038. 


as  to,   8  1988. 

to  require  attendance 

before  a  commissioner,  8  1988. 

before  court,  5  1988. 

out  of  the  c/>urt,  8  1986. 
how  served,   8  1987. 

how,  if  witness  be  concealed,  8  1988. 
In   taking   depositions.    See    tit.      Depesl- 


just  ices'  clerk  may  issue,  5  86. 

Justices  of  peace  may  issue   to   any  part 

of  county,  5  919. 
may  require  production  of  books,  papers, 

etc.,  5  1985. 
nonresidents,  service  on,  5  1015. 
person     present,     compelled     to      testify. 

5  1990. 
service  of,  how  made.  5  1987. 
service  on  concealed  witness,  how  made, 

8  1988. 
what  is.  5  1985, 
when    witness    is    compelled    to    attend. 

8  1989. 
Witness.    See  tit.  Witness, 
as  to,  55  1985-1997. 
to,   deposition   to   be  used   in    another 

state,  5  2035. 

SUBROGATION 

by  judgmept-debtor,  5  709. 
of  surety  on  appeal-bond,  8  1059. 
surety,    of,    and    proceedings     to    obtain, 

5  709. 

"SUBSCRIBING  WITNESS" 

definition  of,  5  1935. 
generally,  55  1935,  1940,  1941. 
opinion   of,   5  1870. 

SUBSCRIPTION 

includes  mark,  5  IT. 

SUBSTANTIAL  JUSTICE 

the  rule.  55  452,  475. 

SUBSTITUTED  SERVICE.    See  tit.  Publica- 
tion of  Summons. 

SUBSTITUTION 

of   attorney.    See   tit.   Attorneys   at  Lsw. 

of  surety  on  appeal  to  rights  of  judgment- 
creditor,  5 1069. 

SUBSTITUTION  OF  PARTIES 

as  to,  generally,  55  386,  387. 
interpleader.    See  tit.  Interpleader. 

SUCCESSIVE  ACTIONS 

may  be  brought,  5  1047. 
on  same  contract,  8  1047. 

SUCCESSIVE  OCCUPANCIES.    Bee   tit   Ad- 
verse Possession. 
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SUCCESSOR 

in    Interest,    declaration    of    decedent    as 

evidence  against,   8  1853. 

submitting:  a  controversy  without  action, 

iS  1138-1140. 

MM  MARY   PROCEEDINGS 

confession    of    Judgment    without    action, 

88  1132-1135. 
discharge   of  person    imprisoned   on   civil 

process,  8$  1143-1154. 
substitution  of  as  party,  8  385. 
of  justice,  88  98,  916. 
what     justices     of    peace     successors     of 

others,  88  98,  107. 
who  to  designate  succeeding  justice,  8  018. 

SI  MMARY  PROCEEDINGS  FOR  OBTAIN- 
ING POSSESSION  OP  REAL  PROP- 
ERTY. See  tit.  Forcible  Entry  and 
Detainer. 


SUMMONS.  See  tit. 

nllaa 

from  justices'  court,  9  840. 

manner  and  time  of  issuing,  8  408. 
appearance  equivalent  to  service,  6  416. 
complaint  must  be  served  with.  8  410. 
constructive  service  of.    See  tit.  Publica- 
tion of  Snmi 


residing  in  different  counties.  Issuance 

of,  8  400. 
several,  part  only  served,  8  414. 
diligence  in   making  service   of.    See   tit. 

Service  of  Summons. 
directed  how,   8  407. 
dismissal  of  action  for  failure  to  issue  or 

return,  8  681. 
eminent  domain,  in,  8  1246. 
escheated  estates,  8  1269. 

failure  to 


dismissal  of  action,  8  582. 
or   return,   cured   by   appearance, 
8  682. 
return,  dismissal  of  action  for,  8  582. 
serve,  dismissal  for,  8  581a. 

by  court  of  own  motion,  8  581a. 
forcible    entry    and    detainer    in,   J  8  1166, 

1167.  r 

form  of,  8  407. 
how  directed,  8  407. 
how    issued,    8  407. 
how  waived,   8  406. 
in  ejectment.    8ee  tit.  Forcible  Entry  and 

Detainer. 
in  eminent  domain.    See  tit.  Eminent  Do- 
main. 
In  partition  must  be  directed  to  all  par- 
ties interested,  8  756. 
In  proceedings  in  Justices'  court.    See  tit. 

Proceedings      In      Justices' 
Court. 
Interpreter,  to,  8  1884. 
issuance,  time  of,  85  406,  681. 
issue,  may  within  one  year,  8  406. 

Issued 

how,  f  407. 

under  seal,  8  407. 
joint  contract,  service  where  one  or  more 

appear,  8  406. 


SUMMONS— (Continued). 

Joint  debtors 

after  judgment,  81  989-994. 

may    be    summoned    after    judgment. 

8  989. 
not  summoned  in  orlgnal  action,  what 

to  contain,  8  990. 
those'     served      may      be      proceeded 
against,   8  414. 
judgment-roll,  part  of,  8  670. 
jurisdiction  acquired  by  service,  8  416. 
justices'  court.    See  tit.  Justices'  Court. 
alias  summons  in,  8  846. 
as  to,  88  844-849. 
*   from,  service   by  sheriff  and  deputy, 
8  87. 

limitation  on  time  for 

Issuing,   88  581,  682. 

return,  8  681. 
lost,  alias  may  issue,  8  408. 
must  contain  what,  8  407. 
partition,  service  in,  8  757. 
police  courts,  In,   8  929. 

proof  of  service 

by  admission  of  defendant,  8  415. 
certificate     or     affidavit     must     state 

what,   8  415. 
how  made,  8  415. 
in  case  of  publication,  8  415. 

made  by 

person  other  than  sheriff,  8  415. 
sheriff,   8  415. 

publication 

affidavit,  8!  412,  750. 

concealed  defendant,  8  412. 

depositing  summons  and  complaint  in 
post-offlce,   8  413. 

foreign  corporation  having  no  agent, 
etc.,  88  412,  413. 

in   suit   to   determine   adverse    claim. 
8S?49[a],   750. 
against  unknown  owners,  8  750. 

judgment-roll,    8  670. 

manner  of,  8  413.* 

nonresident,  88  412,  418. 

of,  default  for  failure  to  answer,  pro- 
cedure,  8  635. 

procedure,  8  412. 

service  by,  88  412,  413. 

mechanics'  liens,   8  1191. 

time  and   frequency  of,   8  413. 

when  and  how  made,  8  412. 

when  complete.   8  413. 
relief   from   judgment   when   no   personal 

service.    6  473. 
return.  88  410,  415. 

by  person  other  than  sheriff,  8  410. 

by  sheriff,  manner  of,  8  410. 

limitation  of  time  for,  81  681,  582. 

of,  time  of  In  forcible  entry,  8  1166. 
return,  how,  8  410. 


how,  88  410,  411. 
service  of.    See  tit.  Service  of  Summons. 

admission  of,  8  415. 
appearance  equivalent  to.  8  416. 
by  person  other  than  sheriff,  8  410. 
bv  publication.  In  partition  suit.  8  T57. 
by  sheriff,  manner  of,  8  410. 
copy,  complaint,  etc.,  88  410.  411. 
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SUMMONS 

service  of — (Continued). 

gives  jurisdiction,  $  416. 
•     In  action  against  vesels,  $  816. 

may  be  proved  by  affidavit,  5  2009. 

not  personal,  allowing  appearance  af- 
ter judgment,  §  47S. 

on  county,  city,  or  town,  §.411. 

on  domestic  corporation,  3  411. 

on  foreign  corporation,  3  411. 

on  guardian,  5  411. 

of  infant  or   lunatic,    §  1722. 

on  infant  under  fourteen,  8  411. 

on  insane  person,  §  411. 

on  master,  etc.,  of  vessel,   fi  816. 

on  part  of  defendants,  procedure  af- 
ter, 8  414. 

personal,  when  necessary,  8  411. 

proof  of,   6  415. 

publication,  by,   88  412,   413. 

return.  88  410,  415. 

several   defendants,   service   on   some, 
effect,  8  414. 

where  parties 

associated  in  business,  8  388. 

transact   business   under   common 
name,  8  388. 
several  defendants,  some  served,  8  414. 
ships,  actions  against.  8  814. 
signed  by  clerk,  8  407. 

superior  courts.    See  tit.  Superior  Courts. 
telegraph,  service  by,  8  1017. 
when  may  issue,  8  406. 

SUNDAY.    See  tit.  Holidays. 
a  holiday,  8  10. 

holiday   falling   on,    next   day   celebrated, 

8  10. 

SUPERINTENDENT 

of  railroad,  exempt  from  jury  duty,  8  200. 
of  school,  exempt  from  Jury  duty,  8  200. 

SUPERIOR  COURT.  See  tits.  Courts  of 
Jostle*)  Probate  Court*  Superior 
Court.  » 

actions  in,  transfer  of,  8  79.  • 
adjournments  of,  8  73. 
appeal  to.   See  tit.  Appeal. 

as  to,  generally,  88  974-980. 
from  Justices'  or  police  court,  dismis- 
sal,   return    of    papers    on, 

6  982. 
appellate  jurisdiction  of,  8  77. 
apportionment    of    business    where    more 

than  one  judge.  8  66. 
certified  copy  of  list  of  jurors  to  be  filed 

with    clerk,    8  209. 
certifying   cases   to,   from   Justices*   court, 

8  92. 
chambers,  powers  at,  86  166,  176. 
costs    on   review,    other    than    by    appeal, 

8  1032. 
courts  of  record  may  make  rules,  8  129. 
docketing    Judgment     of    justices'    court, 

8  899. 
execution,   8  899. 

extra  sessions  of 

as  to,  generally,  8  87b. 
apportionment  of  business,  6  67b. 
compensation  of  judges  holding,  8  67b. 
governor    shall    designate    judge    to 
hold,  8  67b. 


SUPERIOR  COURT 

extra  sessions  of — (Continued). 

judge  of  some  other  county  may  be 
invited,   8  67b. 

judgments  and  orders  at,  8  67b. 

place  of  holding,  6  67b. 

transfer  of  business,  6  67b. 
held  by  judges  from  other  counties,  8  71. 
holding  court  by  one  judge  for  another  at 

governor's   request,    8 160. 
in  different  counties,  number  of,  66  65,  66. 
incidental  powers  and  duties  of.   6  128. 
judges  of.    See  tit.  Superior  Judges. 

elections  of,   8  65. 

two  or  more  judges  in  certain  coun- 
ties, 8  66. 
judicial  days.    See  tit.  Judicial  Days. 

jurisdiction 

appellate,  has,  in  what  cases,  8  77. 
concurrent  with  justices'  courts,  6  113. 
In  eminent  domain.  6  1243. 
is  original  and  appellate,  6  75. 
kinds  of,  6  75. 

original,  has  in  what  cases,  6  76. 
to  change  names,  6  1276. 
Justices   of  peace,   shall  designate  which 

of  two   Is  successor,  when. 

8  918. 

Los  Angeles  County,  In 

number  of  judges,   8  67a. 

when  judges  shall  be  elected,  6  67a. 

salaries  of  Judges,  8  67a, 
may  make  rules,  when,  6  129. 
may  vacate  its  judgment,  in  what  cases, 

6  663. 
number  of  judges  of,  6  66. 
of  city  and  county  of  San  Francisco,  8  67. 
original  jurisdiction  of,  6  76. 
phonographic  reporter  for,  86  268-274. 

places  of  holding  court 

change  in,  8  142. 

parties  to  appear  at  place  appointed. 
8143. 


of,  on  appeal,  8  980. 
respecting    conduct     of    proceedings, 
f  128. 
probation  committees.    See  tit.  Probation 

Committee. 
proceedings  in  case  of  absence  of  judge. 

6  139. 
adjournment  from  day  to  day,  8  139. 
adjournment    till    next    regular    ses- 
sion, 6  140. 
process  extends  to  all  parts  of  state,  8  78. 
p  roc  ess  of,  8  78. 

publicity  of  proceedings.  8  124. 
record,  superior  courts  are  courts  of,  8  34. 
remitting  judgment  to,  6  56. 
rooms   for,    how   provided   and  furnished, 

8  144. 
rules.    See  tit.  Rules. 

power  to  make,  6  129. 
take  effect  when,  6  130. 
seals  of.    See  tit.  Seals. 
as  to,  8  147. 

sessions  of 

as  to,  6  78. 

by  judge  of  another  court,  6  160. 

held  at  county  seats,  8  73. 
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SUPERIOR  COURT 

sessioas  of — (Continued). 

number  of  in  counties  having1  two  or 
more  judges,  |  66. 

regular,  when  held,  5  78. 

special,  when  held,  S  73. 
sheriff  to  provide  court-rooms,  etc.,  when, 

1144. 
■It tin**  off  coart 

private,  when,  g  125. 

public,  when,  g  124. 
to  be  held  in  each  county,  9  65. 
traasfcr 

of  action   to  another   court,   manner 
of,  I!  898,  899. 

of  books,  papers,  etc.,  §  79. 

to,  fross  Jastfees'  eoart 

jurisdiction,  |  8S6. 

when  and  how  affected,  9  887. 
vacation  of  judgment,  grounds  for,  8  668. 
writs,  power  of  to  issue,  §  75. 

SUPERIOR     JUDGES.      See      tit.     Superior 
Cowt. 


SUPERIOR  JUDGES— (Continued). 


illness,   or  disability,  appointment   of 
substitute,  S  160. 

of,  authority  of  court  commissioner, 
9  259. 
acknowledgment,  may  take,  5  179. 
affidavit,  may  take,  §  179. 
attorney  may  be  selected  to  act  as,  9  72. 
by  agreement  of  parties,  J  72. 
chambers,  at,  powers  of,  5  166. 
change  of,  for  bias,  etc.,  procedure,  9  170. 
computation  of  years  of  office,  9  69. 

deeedeat*s  estate 

may  present  claim  against,  5  1495. 
proceedings  where  claim  presented  by, 

8  1495. 
deposition,  may  take,  9  179. 
disqualification  to  sit  or  act,  9  170. 
disqualified,  transfer  of  cause  to  another, 

9  898. 
election  of.  etc.,  98  65,  157. 
eligibility,  9  167. 

expenses  of,  Incurred  in  holding  court  for 

another,  9  160. 
from  other  counties  holding-  courts,  9  71. 
guardianship  matters,  powers  of,  at  cham- 
bers, in,  9  166. 
folding  court 

at  request  of  govenor,  9  160. 
in  another  county,  99  71,  160. 
ineligibility  to  other  than  judicial  office, 

9  161. 


designating  the  estimated  number  of. 

9  904. 
selection  of,  9  204. 

may  hold  court  in  another  county,  when, 

9  71. 

may  present  claim  against  estate.   See  tit. 

Claims  agalast  Estate*. 

may  take  acknowledgment,  affidavit,  dep- 
osition, 9  179. 

not  to  have  partner  practicing  law,  9  172. 

not  to  practice  law,  9  171. 

number  of  judges,  99  66-68. 

order  off 

directing  jury  to  be  drawn,  9  214. 
to  Impanel  grand  jury,,  9  241. 


as  to  conduct  of  proceeding's,  9  177* 
of  at  chambers,  9  166. 
out  of  court,  99  176,  1305. 
to  punish  for  contempt,  9  178. 
to  take  acknowledgments  and  affidavits, 

9  179. 
pro  tempore,  9  72. 
probate.    See  tit.  Probate  Conrt. 

matters,  powers  of,  at  chambers,   in, 
9  166. 
qualifications  of,  9  157. 
residence  of,   9  158. 

sickness,   absence,   or   disability,   request- 
ing- some  other  judge  to  sit, 
9  160. 
successor  to  justice,  superior  judge  when 

to  designate,  9  918. 
term  of  office,  9  68. 

▼aeamey  In 

appointee    holds    until    next    general 

election,  9  70. 
office,  governor  to  fill,  9  70. 
one  elected  to  fill  holds  for  remainder 

of  unexpired  term,  9  70. 
writs,  power  of,  to  issue,  9  76. 

SUPERVISOR.  See  tit.  Beard  of  Supervisors. 

selection  of  jurors,  99  204,  205. 
vacancy   in   office  of  justice,   supervisors 

to  fill,  9  108. 

SUPPLEMENTAL 

allowed,  when.  9  464. 

complaint.   See  tits.  Cossplalatf  Pleadlaga. 

and  answer,  when  allowed,  9  464. 

In  partition,  6  761. 

in  suit  on  claim  against  estate.    See 
tit.    Claims   asalast    Estate. 


plemdii 

to  bring-  In  necessary  parties,  9  888. 
to  revive  judgment,  9  685. 

SUPPLEMENTARY   PROCEB6INOS. 

any  debtor  of  judgment-debtor  may  pay 

the   latter's   creditor,    9  716. 
arrest  of  debtor,  9  715. 
commitment  of  debtor,  9  715. 
contempt  for  disobeying  orders  in,   9  721. 

debtor 


■mast  aaswer  concern  I  a*  property 

to  whom,  9  714. 
when,  9  714. 
need   not  answer   outside   of  county, 

9  714. 
required  to  answer  concerning  prop- 
erty when,  9  714. 
disobedience    of    orders,    how    purilshed, 

9  721. 
examination     of    debtors    of    judgment- 
debtor,     or     those     having* 
property  belonging  to  him, 
9  717. 
generally,  99  714-721. 
in  justices'  court,  9  905. 
judge  may  order  property  to  be  applied 

on  execution,  9  719. 
ordering-   property   applied    on    execution, 

9  719. 

proceeding*  to  compel  debtor  to  appear  la 

as  to,   generally,   9  715. 
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SUPPLEMENTARY  PROCEEDINGS 

proceedings  to  compel  debtor  to  appear  la 

— (Continued), 
in  what  case  debtor  may  be  arrested, 

8  715. 
what  ball  may  be  given,  9  715. 
upon  claim  of  another  party  to  the  prop- 
erty or  on  denial  of  Indebt- 
edness to  judgment- debtor, 
as  to,  generally,  §  720. 
undertaking  of  debtor,   5  715. 
witness  to  testify,   §  718. 
SUPPORT  OF  FAMILY.   See  tits.  Allowance; 
Estate  "off  Deceased!  Family  Allow- 
ance. 
as  to,  generally,  |  1466. 
actual    residence   not   necessary.    See   tit. 

Homestead. 
administration  when  estate  does  not  ex- 
ceed one  thousand  Ave  hun- 
dred dollars,  5  1469. 
allowance,  payment  of,  8  1467. 
discretion  of  court,  8  1467. 
minor  children  may  remain  in  decedent's 

house,  S  1464. 
payment  of  allowance,  I  1467. 
petition  to  set  aside  exempt  property,  no- 
tice of  hearing,  how  served, 
and  when,  5  1466a. 
property  exempt  from  execution  to  be  set 

apart  for  use  of  family 
as  to,  generally,  8  1465. 
how  apportioned  between  widow  and 
children,  5  1468. 
when  all  property  other  than  homestead 

to  go  to  children,  8 1470. 
widow    and    minor   children   may    remain 

in  decedent's  house,   8  1464. 

SUPREME  COURT.    See  tits.  Courts  of  Jus- 
tice? Supreme  Court  Justice. 

absence  or  disability  of  chief  justice,  I  46. 
adjournments  of,  S  48. 

do  not  prevent  sittings,  §  48. 
appeals 

dismissals  of.    See  tit.  Appeals. 
on  stipulation,  8  954. 

from    Judgment,   may   take   what   ac- 
tion on,  I  956. 

in  probate  proceedings  and  contested 
election  cases,  5  57. 
appellate  jurisdiction  of,   8  52. 
application  to  bear 

case  in  bank,  before  and  after  judg- 
ment, 5  45. 

original  proceedings,   8$  60.  51. 
apportionment  of  business,  8  44. 
argument,   §  45. 
attorneys 

admission  of,  5  275. 

of.  who  are,  §  275. 

removal  or  suspension  of,  8  287. 
bailiff,  SS  265,  266. 

appointment     and     tenure     of     office, 
SS  265,   266. 

duties  of,  S  266. 

number  and  qualification  of,  $  265. 
bank,    §  46. 
bill  of  exceptions 

application  to,  for  proving,  5  652. 

settlement  of.    See  tit.  Bill  of  Excep- 
tions. 


SUPREME  COURT — (Continued), 
business  of,  St  48-47. 
certiorari.    See  tit.  Certiorari, 
and  other  writs,  §8  51,  64. 
chambers,  powers  in,  SS  166,  177. 
chief  justice,  absence  or  disability,  S  46. 
civil  cases,  8  24. 
clerk  of,  S  262. 

concurrence 

in  decision,  SS  46,  64. 

In  issuing  writ,  5  54. 

necessary  to  transact  business,  S  64. 
consists  of  what,  S  40. 
constitution  of,  S  40. 


court  la 

as  to,  5  45. 

chief  justice  to  preside,  f  45. 

convening,  $45. 


concurrence  of  four  justices  nec- 
essary, f  45. 
finality  of,  S  45. 
rehearing,  S  45. 
ordering  case  to  be  heard  by,  5  45. 
presence   of   four  justices    necessary, 
•  5  46. 

court-rooms,  furnishing,  eta,   |  47. 
criminal  causes,  5  24. 
death  of  party.   See  tit.  Death. 


dedstoi 

all  questions  to  be  passed  upon,  S  53. 
of  to  be  In  writing,  5  49. 

departments 
as  to,  S  45. 

assignment  of  judges  to,  9  4S. 

chief  justice  may  sit  tn  either,   S  43. 

disagreement  of  fudges,  transmitting 

case    to    other    department. 

or  to  court  in  bank,  9  43. 
Interchanges  between  judges,  9  43. 


concurrence  of  three  judges  nec- 
essary, 8  43. 
rehearing,  §  45. 
number  of,  8  45. 
one    or    more    justices    may    adjourn, 

8  43. 
powers  of  in  hearing  causes,  9  43. 
rehearing  case  where  three  Judges  do 

not  concur,  8  43. 
three    judges    necessary    to    transact 
business,  6  43. 
disqualification    of    judge    to    sit,    when. 

8  170a. 
dismissal  of  appeal.    See  tit.  Appeal. 
disqualification  of  judges,  98  170.  1430. 
exception  to  transcript.    See  tits.  Appeaff 

Transcript. 
expenses,  etc.,  of,  8  47. 
habeas  corpus.    See  tit.  Habeas 
held  where,  8  47. 
in  bank,  SS  43,  45. 
incidental  powers,  $6  125-130. 

Judges 

disqualfication  of.    See  tit.  Ji 
election,  etc.,  8  40. 
power  of  single,  8  43. 
Judgment  of.    See  tit.  Judgment. 
as  to,  SS  43,  44. 
may  affirm,  reverse  or  modify,  6  53. 


INDEX. 


SUPREME  COURT 

judgment  of-— (Continued). 

powers  of  supreme  court  In  relation 

to,  |(8. 
to  be  remitted,  9  58. 
when  becomes  final,  g  45. 

Jurisdiction  of 

appellate,  SI  51-58. 

criminal,  9  52. 

is  original  and  appellate,  5  51. 

kinds  of  jurisdiction,  5  50. 

original,  8  61. 

where  no  mode  of  exercising  Is  pro* 
vided,  1 187. 
Justices  of.    Bee  tit.  Sapresae  Court  Jus- 
tice. 
mandamus  and  other  writs.  8ee  tits.  Man- 
damus) Writs. 
modifying  judgment,  §  53. 
officers  of,  traveling  expenses,  5  47. 
open  always.  9  47. 

opinions  must  be  in  writing,  99  49,  58. 
ordering  case  to  be  heard  in  bank,  9  45. 
originals,  inspection  of.   Bee  tit.  Evldoaee. 
phonographic    reporter,    provided    for    In 

Political  Code,  5  268. 
power  in  appeal  cases,  §  53. 
probate  appeals  preference  given,  |  57. 
quorum,  |  43. 
reasons  for  decisions,  g  48. 


SUPREME  COURT— (Continued), 
when  and  where  held,  9  48. 
writ  of  habeas  corpus,  any  Judge  may  Is- 
sue, |  64. 
writs 

concurrence    of    three    judges    neces- 
sary to  issuance,  9  54. 
what,  may  issue,  {51. 

SUPREME    COURT  JUSTICE.    See   tit.    So- 


supreme  court  Is  eourt  of,  {34. 
transfer   of   from   old   to  new   court, 
9  66. 
rehearing,  {  46. 
remedial  powers  of,  9  68. 
remittitur.    See  tit.  Remittitur. 
as  to,  generally,  9$  53,  958. 
in  transferred  cases,  9  56. 
to  be  sent  with  dismissal  on  stipula- 
tion, 99  53,  958. 
reporter,  duties  and  powers  of.  prescribed 

by      Political      and     Penal 
Codes,  9  268. 
reversal  by,  9  59. 
rooms  for,   9  47. 

rales 

power'  to  make,  9  129. 

when  take  effect,  9  160. 
schedule  of  title,  9  1. 
seal,  9  147. 

secretaries 

appointment     and     tenure     of    office, 

99  266,  266. 
duties  of,  9  266. 
number  and  qualification  of,  9  265. 

service 

evidence  of.    See  tit.  Service. 

of  transcript.   See  tit.  Transcript. 
sessions,   99  47.   48. 
terms,  99  40.  41.  46. 
transfer  of 

books,  papers  and  actions,  9  65. 

papers  to  new  court,  9  56. 

records,  actions  and  proceedings,  9  56. 
traveling  expenses,   9  47. 
vacaaey 

election  to  fill,  9  42. 

in,  appointee  to  hold  until  next  gen- 
eral election,  9  42. 

in,  governor  to  fill,  9  42. 


as  to,  generally,  9  40. 

bill  of  exceptions 

power    of,    respecting    settlement    of, 

9  658. 
settlement  by,  9  662. 
chambers,  powers  at,  9  165. 

chief  justice 

absence  or  Inability  of,   selection   of 

substitute,  9  46. 
eligibility,  9  156. 
to  apportion  business,  9  44. 
classification  of  for  purposes  of  determin- 
ing term  of  office,  9  40. 
computation  of  terms  of  office,  9  41. 

dlsauallflcation  of 

as  to  what  matters  amount  to,  9  170. 
when  disqualified  to  sit,  9  170a. 

election  of,  9  40. 

eligibility.  9  156. 

generally,  99  41,  42. 

ineligible    to   any   other   office    or   public 

employment,    9  161. 

may  take  acknowledgment,  affidavit,  dep- 
osition, 9  176. 

not  to  have  law  partner,  9  172. 

remedial  powers  of.  9  957. 

terms  of  office,  9  40. 

traveling  expenses,  9  47. 

SURETY.     See    tits.    Bond*)    Official    Bonds) 
Undertaking. 

action  to  compel  satisfaction  of  debt  for 

which  surety  bound,  9  1050. 
administrator's     bond,     on,     release     of, 

99  1408,  1404. 
approval  of,  9  678 ft. 
attachment,  la 

exception  to,  9  580. 
justification  of,  5  589. 
bound,  principal  la  also,  9  1918. 
citation    to    sureties    on    administrator's 

bond,  9  1894. 
contractor's  bond,  on,  9  1208. 
contribution,   9  709. 
corporation  as,  99  1056,  1067. 

jurisdiction  and  powers  of  insurance 
commissioners   over,   9  1056. 
may  become  on  undertaking,  9  1056. 
estoppel,  bound  by,  9  1912. 
exceptions  to,  9  678. 

on    appeal-bond     to    superior    court, 

9  978. 
on  attachment  of  vessel,  9  821. 
indemnity,  on  notice  by  sheriff  of  action 

against   him,    effect,    9 1066. 
injunction,  upon,  exception  to,  9  529. 
Joinder   of,   in   action    on    negotiable    in- 
strument, 9  888. 
judgment  against,  9  680  H. 

entry  of,  on   five  days'  notice,  9  1056. 
officer      conclusive      against,      when, 
9  1055. 
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SURETY— (Continued), 
justification  of.   See  ttt.  Jastlneatlon. 
as  to,  9  678%. 

corporate  surety,  by,  5  1057a. 
extension  of  time  for,  §  1054. 
in  attachment,  S  566. 
in  justices'  court,  9  93. 
on  administrator's  bond,  I  1398. 
on  appeal,  8  948. 

bond  to  superior  court,  fi  978. 
on  attachment  of  vessel,   S  821. 

liability 

inter  se,  settling:  by  action,  8  1050. 
of,    on    undertaking*    to    stay    money- 
judgment,  8  942. 

new  security,  applications  for,  from  ad- 
ministrator, 88  1898,  1402. 

objection  to,  waiver  of  by  failure  to  ex- 
cept, 8.529. 

of  deceased  person.  See  tit.  Claims  against 

Estate, 

on  appeal-bond.    See  tit.  Appeal-Bond. 

on  appeal  substituted  to  rights  of  judg- 
ment-creditor, when,  8  1059. 

on  undertaking  on  appeal.  See  tits.  Ap- 
peal la  Civil  Actional  Un- 
dertaking*. 

paying  judgment,  compelling  repayments, 

8  1199. 

principal 

bound  when  surety  Is,  9  1918. 

from  what  time  bound,  8  1912. 
qualifications  of,  8  1057. 
referee,  surety  can  not  be,  8  841. 

replevin 

bond,  on,. when  not  bound  by  affidavit 

of  value,  8  473. 
in  exception  to,  8  513. 
in,  justification  of,  8  515. 

sobrogratlon 

appeal-bond,  8  1069. 

on  payment  of  judgment,  86  709,  1059. 

right   of   and   proceedings   to   obtain. 

9  709. 

undertaking     becomes     effective,     when, 

9  880. 
waiver  of  objections  by  failure  to  make, 

9  513. 
when  bound,  principal  is  also,  9  1912. 

SIRGEON.    See  tit.  Physician. 

can   not  be   examined   as   witness,   when, 

9  1881. 

SURPLUS   MONEY 

in  mortgage  foreclosure,  to  be  deposited 

in  court,  9  727. 

SURPRISE.    See  tit.  New  Trial. 
amendment  on  ground  of,  9  478. 
ground  for  relief  from  default  Judgment 

in  Justices'  court,  9  869. 
new  trial,  for,  9  657. 

SURVEY 

land  taken  for  public  use,  9  1242. 

order    to    allow,    in    action    of    ejectment. 

9  742. 
right  to  enter  and  make,  for  location  of 

road,   9  1242. 

SURVIVAL 

action  not  abated  by  death,  disability,  or 

transfer,  when,  9  385. 


SURVIVAL— (Continued), 
death,  effect  on  limitations,  8  858. 
of  action,  99  1682-1586. 

SURVIVING  HEIRS.    See  tit.  Banks*  Helta, 

SURVIVING   PARTNER.     See   tit.    Partner- 
ship. 

account  to  be  rendered  by,  9  1585. 
interest  to  be  appraised,  9  1585. 
to  settle  up  business,  9  1585. 

SURVIVORSHIP         , 

presumption  as  to,  9  1968. 

SUSPENSION 

of  administrators.    See  tit.  Removal  and 

Sawnenslen    of    AeTumtelstra- 
tors,  etc. 

of  power  of  guardian.    See  tit.  Gvardlan. 

SUTTER  COUNTY  * 

one  superior  Judge  for  Sutter  and  Yifba 

counties,  65. 

SWAMP-LANDS.    See  tit  4 
trlet. 

TAX.    See  tit.   Municipal  Taj 

adverse  possession,  payment  of  taxes,  nec- 
essary to,   9  325. 

claim  and  delivery,  9  511. 

costs  of  course,  in  action  involving:,  9  1022a 

distribution  of  decedent's  estate,  must  be 

paid  before,  9  1669. 

limitation  of  action  against  tax-collector, 

9  341. 

necessity  of  presenting  claim  for.   See  tit. 

Claims  against  Estates. 

redemptioner  must  pay  what,  99  703,  703. 

TAX-COLLECTOR 

limitation   of   action   against,    for  seizure 

of  goods,  9  341. 

TAXATION.    See  tit.  Tax. 

TEACHER 

exempt  from  jury  duty,  9  200. 
retirement  salary-fund  of 

balance  due  deceased,  who  may  col- 
lect, 9  1455. 

TEAM 

supplying  power  by,  mechanics*  lien  for, 

9  1188a. 
TEAMSTER 

property  of  exempt  from  execution,  9  690. 

TECHNICAL  ERROR.    See  tit   Errors,  De- 
fects, etc. 

TELEGRAM.   See  tits.  Telegraphy  Telephone. 

TELEGRAPH.     See    tits.    Telegram!    Tele- 
phone. 

certified  copy  to  be  served  by  telegraph 

company,  9  1017. 
company,  eminent  domain,  9  1238. 
line,  employee  of,  exempt  from  jury  duty, 

9  200. 
original  to  be  filed,  9  1017. 
seal,  how  described  by  telegraph,  9  1017. 
service  of  summons,  order,  etc.,  by,  9  1017. 

TENANCY.    See  tit  Tenant. 

TENANT.    See   tits.   Landlord   and   Tenaat; 
Tenancy. 

compensation   to  whose   estate  has  been 

sold,   9  778. 
court    may     fix     such    compensation, 
9  779. 
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TENANT^(Continued). 
court  must  protect  unknown,  |  T864. 
not  permitted  to  deny  title  of  landlord, 

!  1962. 

TENANT  FOR  LIFE 
waste  by,  §  732. 

TENANT  FOR  YEARS 

waste  by,  9  732. 

TENANTS   IN   COMMON.    See   tits.   Part  lea} 
Partition. 

any  number  may  sue  or  defend  for  all, 

99  381,   384. 
parties  in  suits  concerning:,  99  381,  384. 
partition.    See  tit.  Partltiom. 

as  to,  fi§  752-801. 
waste  by,  §  732. 

TENDER.    See  tits.  Offer;  Tender  of  Prop- 
erty. 

before  suit,  affects  costs,  how,  9  1030. 

costs  after,  9  1030. 

equivalent  to  payment,  when,  5  2074. 

generally.  58  997,  2074-2076. 

keeping  good,    9  1030. 

objections  to  must  be  specified,  9  2076. 

payment,  tender  is  equivalent  to,  9  704. 

receipt,  payer  entitled  to,  9  2076. 

to  seller  of  personal  property,  on  con- 
tract, of  sum  due,  upon  levy 
of  execution,  9  689b. 

TENSE 

of  words  in  code,  9  17. 

TENURE 

offices  of,  9  6. 

TERM  OF  OFFICE.    See  tit.  Office. 
of  justices  of  the  peace,  9  HO. 

TERMS  OF  COURT 

abolished,   9  73. 

adjournment,  absence  of  Judges,  9  139. 

TERRITORIES.    See  tit.  Counties. 

Included     under     "state,"     and     "United 

States,"  917. 
provision  in  relation  to  states  applies  to, 

9  1924. 
public    writings    of,    effect    of    and    how 

proved.  9  1924. 

TESTAMENTARY  MATTERS.    See  tits.  Es- 
tates of  Decedents*  Wills. 

TESTAMENTARY  TRUSTEES.  See  tit.  Trus- 


TESTIFY 

includes  every  mode  of  oral  statement  on 

oath,  917. 

TESTIMONY.  Bee  tits.  Evidence;  Examina- 
tion of  Witness*  Mode  of  Taking; 
Testimony  of  Witness  j  Transcript  of 
Testimony*  Witnesses. 

false.    See  tit.  Perjury. 

oaths  and  affirmations.  8ee  tit.  Outn*  and 


of  witness) 

of    witness    In    state,    when     taken, 

9  2021. 
out  of  state,  when  taken,  9  2020. 
when  to  be  taken  by  clerk,  9  1061. 

THING   IN    ACTION 

assignment    of    not    to    prejudice    defend- 
ants, 9  368. 


TIE  TOTS.  See  tit.  Contesttear 

TIMBBR 

damages  for  cutting  and  carrying;  away, 

9  733. 
trespass   in   cutting;   and   carrying    away, 

9  733. 

TIME.   See  tits.  Computation  of  Time*  Term 
of  Office. 

accounting  by  executor,  of,  9  1622. 
action,  of  commencement,  9  350. 
administration.     See   tits.   Estates   of  De- 
cedents |  Letters  Testamen- 
tary nnd  of  Administration. 
for  granting  letters  of,  9  1372. 
notice  of  hearing  of  petition  for  let- 
ters of,  time  of,  9  1373. 
petition   for   letters   of,    within    what 
time  to  be  presented,  9  1303. 
answer.   See  tit.  Answer. 

extension  of  time  to  file,  9  473. 
notice  in  summons  of  time  for,  9  407. 
appeal    to   superior   court.     See    tits;   An- 
neal) Superior  Court. 

statement  on 

amendments  to,  time  to  file,  9  975. 
time  to  file,  9  975. 
appraisement,  time  in  which  return  to  be 

made,  99  1443,  1461. 
attachment.    See  tit.  Attachment. 
of  vessel,  9  817. 

time  of 

Issuance,  9  537. 
return,  9  569. 
bill  of  exceptions.    See  tit.  Bill  of  Excep- 
tions. 
preparation  and  settlement  of,  9  650. 
time  for  settlement  of,  9  660. 
building,  time  to  file  notice  of  acceptance 

of,   9  1187. 
citation.    See  tit.  Citations. 

to  be  served  five  days  before  return. 

9  1711. 
to  show  cause  why  additional  security 
should  not  be  given,  time  to 
serve,  9  1398. 
claim.    See  tit.  Claims  against  Estates  of 


action   on   rejected  against   estate   of 
decedent,  time  within  which 
to  be  commenced,  9  1498. 
against  estate,  time  for  allowance  or 
rejection    of.    9S  1491,    1493. 
approved,  time  for  filing  of,   9  1497. 
of  mariner  or  seaman,  time  in  which 
to  contest,  9  826. 
code,  of  taking  effect  of,  9  2. 
complaint   to   establish  heirship,   time   to 

answer,  9  1664. 
computation  of.    See   tit.  Computation  of 


aa  to,  9  13. 

of  term  of  office  of  supreme  justice, 
9  41. 

where  service  is  made  by  mail,  9  1012. 
condemnation  proceedings.  See  tit.  Con- 
demnation Proeeedlngsf 
Eminent    Domain. 

damages,  to  be  assessed  at  what  time, 
9 1249. 

time  for  payment  in,  99  1249-1251. 
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TIME— (Continued). 

continuance.    In   Justices*    court,    time    of, 

1874. 
corporation,  application  for  dissolution  of, 

time  of  notice  of,  §  1230. 
costs,  time  for  motion  to  tax,  §  1032. 
court   commissioner,   report   of   sale,    time 

to  make,  fi  729. 

"day."    See   tit.   Words  and  Phrases. 

decision,  time,  for,  fi  632. 

default,  in  justices'  court,  time  to  apply 

for  relief  from,  §  859. 
demurrer.    See  tit.  Demurrer. 

time  to  amend  on  sustaining:  or  over- 
ruling:, §  476. 
to  answer,  time  for,  5  443. 
deposition.    See  tit.  Deposition. 

time  of  notice  of  taking*,  5  2031. 
time  of  taking*,  fi  2021. 
devise,  petition  for  payment  of,  when  may 

by  filed,  J  2021. 
distribution    and    partition    of   decedent's 

estate.    See  tit.  Distribution 
and  Partition. 
petition  and  notice,  time  for,  5  1676. 
proceedings  for,   when  may  be  insti- 
tuted, §  1676. 
election  contest.   See  tit.  Contesting*  Elec- 
tion. 
time  of  trial,  §  1118. 
time  to  file,  fi  1116. 
entry.    See  tit.  Docket. 

in   justice's   docket,   time   of   making, 

§912. 
of  dismissal,  time  for,  5  681. 
of  judgment,  time  for,  5  581. 
escheat   proceedings.     See   tits.   Escheats} 

Escheated   Estates. 
estate    of   decedent.      See    tit.    Estate 

of   Decedent. 
extension  of  time  for  the  settlement 

of,   S  1651. 
time  to  appear  in,  S  1269. 
exception.      See   tits.    Bill    off   Exceptions) 

Exception. 
time  when  to  be  taken,  5  646. 
to   sureties  on   injunction   bond,   time 
for  making,   S  529. 
execution.     See  tit.  Execution. 
time  for  return  of,  §  683. 
time  within  which  to  issue,   J  681. 
executor.     See   tit.   Executor  and  Admin- 
istrator. 
account  by,  time  to  file,  S§  1622,  1628. 
account  of  sale  made  by,  time  to  file, 

return,    S  1575. 
or  administrator,  time  to  file  account 

by,  IS  1622,  1628. 
private  sale  by,  time  of,  fi  1649. 
return  by  of  sales  made,  time  to  file, 
fi  1576. 
extension  of.     See  tit.  Extension  of  time. 

as  to,  generally,  fi  1054. 
foreclosure.     See  tit.  Foreclosure  of  Mort- 


time   for  commissioner   to   file   report 

in,  fi  729. 
guardian.     See  tit.  Guardians. 

account  of,  time  to  file,  fi  1773. 
notice    by    nonresident    of   removal   of 

property,    S  1797. 


TIME 

guardian — (Continued). 

of  lunatic,  etc.,  notice  of  hearing  of 

application  for  appointment 

of,  fi  1763. 

sale    by,    time    of    service    of    order, 

fi  1783. 

indorsement,   presumption  as   to   time   of 

making*,  fi  1963. 
inventory.     See  tits.  Executor  and  Admin- 
istrator |  Inventory. 
time  of  return  of,  fifi  1443,   1449.  1451. 
judgment.    See  tit.  Judgment. 

on  verdict,  time  to  enter,  fi  664. 
relief    from,   time    in   which    to   move 

for,  fi  473. 
time  for  entry  of,  fi  664. 
vacation  of,  time  to  apply  for,  fi  663. 
judicial  knowledge  of,   fi  1875. 
justices'  courts.     See  tits.  Courts  of  Jus- 
tice}  Justices'   Court. 
answer     or     demurrer     to     amended 
pleadinm  In.  time  for,  fi  860. 

demurrer  In 

to    answer,    time   for,    fi  857. 
to  complaint,  time  for,   fi  854. 

Judgment   In 

to   be    entered   at   close    of   trial, 

5  892. 
upon    verdict    to    be    entered   at 
once,  fi  891. 
summons  in.    See  tit.  Summon-*. 

to  Issue  within  one  year,  fi  840. 
lease.     See  tit.   Lease. 

forfeiture   of,   time   to   apply    for   re- 
lief  against,    fi  1179. 
legacy     or     devise.       See     tits.      Devise? 


petition   for   payment   of,   when   may 
be  filed,  fi  1658. 
limitation  on.    See  tits.  Limitations}  Stat- 
ute of  Limitations. 
for   issuing   and    returning:    summons, 
5  581. 
mandamus.     See  tit.  Mandamus, 

notice  of  application  for  writ  of,  time 
for,  fi  1088. 
mechanics'  lien.     See  tit.  Mechanic*'  Wen. 
claim    of,    time    in    which    to    be    re- 
corded, fi  1187. 
time  of  continuance,  §  1190. 
"month."     See  tit.  Words  and  Phrases. 

calendar  month   meant,    fi  17. 
new  trial.     See  tit.  New  Trial. 

hearing  of  motion  for.  time  of,  fi  660. 

notice 

of  application  for  discharge  from 
prison,  time  of,  fi  1145. 

of  hearing,  fi  694. 

of  intention  to  move  for  new  trial, 
time  for  filing,   fi  659. 

of  motion,  time  for  service  of,  fi  1005. 

to  appear,  on  petition  for  final  dis- 
tribution,  fi  1664. 

of  commencement  of  action.  See  tit 
Conunencement   of   Actloa. 

of  filing- 
appeal.     See   tit.  Appeal  In  Civil  Ac- 
tions. 
undertaking  on  appeaL     See  tit.  Ap- 
peal la  Civil  Actions. 
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TIME— (Continued). 

preferred  claim   of  servant,   time  within 

which  to  be  disputed,  5  1207. 
public  administrator.     See  tit.  Public  Ad- 
ministrator. 
accounting  by,  time  of,  |  1740. 
return  of  condition  of  estate  by,  when 
to  be  made,  9  1735. 
redemption.     See  tit.  Redemption. 

time  within  which  to  be  made,  1 1  702, 
703. 
rehearing-.     See  tit.  Rehearing*. 

time  within   which  application   to   be 
made  for,  8  45. 
report    of    referee.      See    tits.    Reference; 

Referee. 
«,  time  to  make,  |  643. 

rules  of  supreme  court,  time  when  take 

effect,  I  130. 
sole  trader.     See  tit.  Sole  Trader. 

time  to  file  petition  to  become.  5  1812. 

statement 

on  motion  for  new  trial,  time  for 
presentation,  amendment 
and  settlement,  I  646. 

service,    amendment    and    settlement, 
time  for,  8  661. 
summons.     See  tit.  Summons. 

alias,  time  for  issuance  in  Justices' 
court,  8  846. 

In  civil  action  in  police  court,  time 
for  issuance   of,   8  929. 

in  forcible  entry  and  detainer,  return 
of,   81166. 

time  for  msnanee  of 

as  to,  generally,   88  406,   846,   930. 
in  suits  to  quiet   title.   6  750. 
when  to  be  issued  and  when  returned, 
8  581. 
surrender  of  arrested  defendant  bv  bail, 

time     when     to    be    made. 
8  488. 
will.    See  tit.  WOl. 

contest  of 

after  probate,   6  1327. 
before  probate,   8  1333. 
custodian  of,  to  produce  within  what 

time,  61298. 
hearing;    of    petition    for    probate    of, 

time  for,  6  1303. 
notice  of  time  appointed  for  hearing 
petition     for     probate     of. 
6  1304. 
nuncupative,   time   for   probate   of  to 
be  made,  68  1344,  1345. 
within  which  any  act  to  be  done,  may  be 

extended,  8  1060. 
within    which    summons    may    issue    on 

complaint,  8  406. 

TITLE 

abstract  of,  in  partition,  6  799. 

action  involving,  to  real  estate,  costs  al- 
lowed of  course,  when, 
8  1022. 

adverse    claim    to,    action    to    determine. 

6  1060. 

code,  of,  88  2*  19. 

complaint  in  action   to  contain.   8  426. 

contestants  may  unite  In  suit  relating  to, 

8  381. 


TITLE— (Continued). 

declarations,  or  admissions  of  predecessor, 

admissible  in  evidence,  as 
to.  61849. 

defective,   or   want   of,   in    papers,   effect, 

6  1046. 

head-notes,  etc.,  when  to  be  used  In  con- 
struing code,  6  19. 

issue  of,  evidence  of  continued  posses- 
sion of  remote  occupant, 
6  1834. 

parties    defendant    in    actions    involving, 

6  379. 

quieting.  See  tit.  Action  to  <»alet  Title. 
as  to,   88  738-751. 

to  real  property  not  determined  in  pro- 
bate court,  6  1582. 

vests,  when,  in  eminent  domain,  8  1263. 

TITLE  AND  DIVISION   OF  CODE. 

as  to,  6  1.  ' 

TOLL 

costs  of  course  in  action  Involving,  8  1022. 
toll-gate,    keeper    of,    exempt    from    jury 

duty,  8  200. 

TORT.     See  tit.  Joint  Tort-Feaaors. 

definition  of  Injury 

to  persons.  6  29. 

to  property,   6  28. 
joinder  of  actions  for,  8  427. 
kinds  of,  8  27. 

TOWN 

lien    upon    lot    for    improvement    thereto, 

8  1191.  * 

partition  of  property  Included  in,  8  763. 
service  of  summons  on,  6  411. 

TOWNSHIP 

change    of    boundaries    of.    succession    of 

justices  of  the  peace,  8  107. 

TRANSCRIPT.  See  tits.  Transcript  of  Tes- 
timony |  Transcript  on  Appeal* 

compensation  of  reporter,  6  274. 

Justices'  court,  6  92. 

of  court  minutes,  to  be  evidence  in  what 

cases,  8  1429. 

of  docket,  filed  in  another  county,  be- 
comes Hen  there,  8  674. 

of  entries  in  Justice's  docket,  prima  facie 

evidence,   6  912. 

of  Justices'  courts,  6  92. 

on  appeal.  See  tits.  Appeal  In  Civil  Ac- 
tional Transcript  on  Ap- 
peal. 

on    transfer    of    cause*  from    Justices'    to 

superior  court,   8  838. 

reference    to,   on    hearing   of   motion   for 

new  trial,  8  880. 

to  be  filed  In  any  county  and  Judgment 

become  a  lien  there,   6  674. 

TRANSCRIPT  OF  TESTIMONY.  See  tits. 
Ofleial  Reporter  i  Stenographer** 
Transcript. 

of    witness,    made    by     official    reporter, 

6  2047. 

TRANSCRIPT  ON  APPEAL.  See  tit.  Tran- 
script. 

as  to,  generally,  68  968a-958c. 
clerk  to  transmit  proposed  record.  6  953c. 
court  reporter  to  furnish  copy  of  report 

of   trial.   |  953a. 
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TRANSCRIPT  ON  APPEAL—  (Continued), 
to    be   presented    to   Judge    for    approval, 

9  963a. 
undertaking  to  pay  costs  of,  9  953b. 

TRANSFER.     See  tit.  Place  of  Trial. 

in  justices'  courts,  |  90. 

of  action  la  another  coart 

manner  of,  §  S99. 
when  proper,  §  406. 
of  books,   papers,  and  actions,  9  55. 
of    business,    extra    session    of    superior 

court,   9  67b. 
of    cause.      See    tit.    Change    of    Place    of 

Trial. 
for  disqualification  of  Judge,   8  398. 

Judge  dlsquallfled 

as  to,  generally,  9  398. 

costs  on,   §  399. 

disqualification  of  Judge.     See  tit. 

Disqualification  of  Judge. 
mandamus  will  lie  to  enforce.   See 

tit.   Mandamus. 
papers  transmitted  on,   9  399. 
of  property.    See  tit.  Removal  or  Dlsposl- 

tloa  of  Property. 

TRANSFER   OP  TITLB 

deed  evidence  of,   9  1928. 

TRANSFERRED  CASES 
remittiturs  on,   9  56. 

TREASON 

more  than  one  witness  to  prove,   91 1844, 

1968. 

TREASURER.       See     tit.     Public     Adminis- 
trator. 

county 

clerk  to  deposit  with  money  paid  to 
him,   99  573,   8104. 

state 

deposit  with  in  condemnation  pro- 
ceedings, 9  1254. 

deposit  with  In  escheat  proceedings, 
9  1514. 

TREBLE  DAMAGES 

in    forcible    entry   and   detainer.     See   tit. 

Forcible     Entry     and     De- 
tainer. 

TRESPASS  • 

action    for    cutting    and    carrying    away 

trees,  9  733. 

by   decedent,   suits   against   executor  and 

administrator  for,   9  1584. 

cutting  or  carryjng  away  trees,  etc.,  ac- 
tion for,  9  733. 

decedent,  of,  action  for  against  executor. 

9  1584. 

executor  may  maintain  action  for,  9  1583. 

justices'  court,  action  for,   in,   9  112. 

land,  on,  limitation  of  action  for,  9  338. 

measure    of    damages    in    certain    cases, 

9  734. 

personal  property,  to,  limitation  of  action 

for,   9  338. 

trees,  cutting,  etc.,  damages  for,  9  733. 

TRIAL.     See   tits.  Trial   by  Court »  Trial  by 

Jury. 

abortive,  9  616. 

absence  of  party,  bringing  issue  to   trial 

in,   }594. 
adjournment.     See  tit.  Adjournment. 


TRIAL, — (Continued). 

agreed  case.     See  tit.  A  creed  C 
as  to,  generally,  99  1138-1140. 


intent 

case  may  be  brought  before  court  for, 
when,   9  665. 

case  reserved  for,  bringing  on,  9  665. 

order  of,  9  607. 

reserving  case  for,  99  664,  665. 

submitting  case  without.  9  607. 
ballot-box,    9  209. 
by  Jury.     See  tit.  Trial  by  Jury. 

calendar 

must  be  entered  on,  9  593. 
must  remain  on,  till,  when,  9  593. 
dropping  cause  from,  9  593. 
restoring  cause  to,  9  593. 
challenge    to    jurors.     See   tit.    Challenge 

to  Jurors. 
as  to,  generally,  99  601-604. 
change  of,   where   county  designated  not 

proper   one,   9  397. 

changing  place  of 

for  convenience  of  witnesses,  9  397. 
f&r  disability  of  judge,  9  397. 
for  procuring  Impartial  jury,   9  397. 
grounds  for,  9  397. 

where  county  named  not  proper  one, 
9  397. 
charge    to   jury.     See  tit.  Instructions  to 


must  keep  register  of  actions,  9  1052. 

to  take  down  testimony,  when,  9  1051. 
compromise,  offer  of,  how  made  and  effect 

of,  9  997. 
conduct  of,  99  607-624. 

powers  of  Judge  as  to,  99  177-179. 
contempt.    See  tit.  Contempt. 

*as  to,  generally,  99  1209-1222. 

Interference  with,  is  a.  9  1209. 
continuance    of.      See    tit.   Continuance  of 

Trial. 

as  to,  9  595. 

costs  on,  9  1029. 
court,  by.     See  tit.  Trial  by  Court. 

as  to,  generally,  9  631. 
dismissal   of  action   for   failure    to   serve 

summons,  9  581a. 
deposit    in     court.      See    tit.     Deposit    !■ 

Court. 

as  to,  99  572,  573,  2104. 
error      disregarded       where       substantial 

rights  not  affected,   9  475. 
evidence  on.     See  tit.  Evidence. 
exceptions  on.     See  tit.  Exception*. 

as  to,  generally,  99  646-658. 
facts,   Issues  of,   9  592. 

hearing 

either    party    may    bring    Issues    to, 

9  594. 
in  absence  of  party,  effect,   9  594. 
notice  of,  9  594. 
in  Justices'  court.     See  tits.  Proceeding  la 

Justices*  Courts  |  Trial. 
In  proceedings  for  disbarment.  9  297. 
Instructions  to  Jury.     See  tit.  Iastractlosfl 

to  Jury. 
as  to,  99  608,  609. 
further,   9  614. 
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TR I  AL—  (Continued). 

interpreter,   to   be  summoned  and  sworn. 

when,   |  1884. 
issues.     See  tit.  Issue*. 
as  to.  99  588-596. 
by  whom  triable.  91  309.  591.  592. 
of  law,  proceedings  after  determina- 
tion of.  8  <86. 
Joint    debtor,    proceedings    against    when 

not    summoned    in    original 
action,  8§989-994. 
Judge,   power   of   in   conduct   of   proceed- 
ings,  9  177. 
Judgment  on  demurrer,  proceedings  after, 

8  686. 
Jury.     See  tit.  Trial  by  Jury. 

absent,  adjourn,  court  may,   8  817. 
Justices'  courts,  88  878-884. 
new,  89  656-663ft. 
notice  of  hearing,  8  594. 
of  special  issues  not  made  by  pleadings, 

8  809. 
order  of,  8  807. 

proceeding,  8  607. 
proof,  in  general,  8  2048. 
place  of.    See  tit.  Place  of  Trial. 

as  to,  88  392-400. 
police  courts,  in.     See   tit.  Police  Courts. 
as    to    proceedings    in    civil    actions, 
81929.   988. 
postponement  of,  8  595. 
costs,  5  1029. 

for  reason  of  non-return  of  commis- 
sion    to     take     deposition, 

8  2027. 

powers  of  Judge  in  conduct  of  proceed- 
ings,  8  177. 

presumption     that     all     matters     within 

Issues    were    passed    upon, 

9  1963. 

private,  sittings  of  to  be  in  what  cases, 

9125. 

questions  of  law  and  fact,  as  to,  99  2101- 

2103. 

referee's  findings,  must  state  conclusions 

of  law  and  fact  separately, 
9  643. 

reference  at.    See  tit.  Refereuee. 
as  to,  99  638-645. 

sick  Juror,  proceedings  In  case  of,  9  615. 

sittings 

to  be  public,  8  124. 
when  to  be  private,  9  125. 

special  Issues  of.  not  made  by  pleadings, 

9  309. 

statement    on    appeal.      See    tits.    Appeals 

Statement  ou  Appeal. 

submitting    controversy    without    action. 

8ee  tit.   Submitting  Contro- 
versy Without  Action. 
as  to,  99  1138-1140. 

testimony,  clerk  to  take  down  if  no  short- 
hand reporter,  9  1051. 

TRIAL  BT  COURT 

as  to,  generally,  8  681. 

deelnlon  of  court 

facts  found  and  conclusions  of  law 
must  be  stated  separately, 
8  638. 

on  uueottons  of  fact 

filing,    time   for.   8  882. 
must  be  in  writing,  8  832. 


TRIAL  BT  COURT 

decision  of  court — (Continued). 

to    be    entered    in    writing    and    filed 

within  thirty  days,  8  632. 
facts  found  and  conclusions  of  law  must 

be  separately  stated,   8  833. 
filing  of  findings.     See  tit.  Findings. 

findings  of  fact 

and  conclusions  of  law  must  be  stated 
separately,  8  883. 

may  be  waived,  how,  8  634. 

waiver  of,  8  834. 
how  issues  tried.  8  1716. 
Judgment  on,  8  883. 
on  waiver  of  trial  by  Jury,  8  681. 
opinions  of  may  be  taken  down  in  short* 

hand,  8  274a. 
where  no  Jury  demanded,  8  1717. 

TRIAL  BT  JURY.     See  tit.  Instructions  to 


as  to,  generally,  88  600-604. 

admonition  to,  on  separation,  8  811. 

after  answer,  8  528. 

at   what   time   may  be   granted,   what  is 

required   to  obtain,   8  527. 
deliberation  of,  8  813. 

how  conducted,  8  618. 
what  papers,  etc.,  may  and  may  not 
take  with  them,  8  612. 

discharge  of 

before  verdict,  retrial,   8  616. 

by  final  Judgment,  8  618. 
drawing,  69  214-226. 
how  and  when  waived,  6  631. 
in  actions  concerning  water-rights,  9  584. 
in  forcible  entry  and  detainer,  9  1168. 
in  mandamus,  when,  9  1090. 

motion 

to  modify.  6  582. 

to  vacate,  6  532. 
order  to  show  cause,  why  should  not  bo 

granted,  6  580. 
retiring,  may  take  papers,  6  612, 
security  upon,  6  529. 
sickness,   8  615. 
summoning,  88  225-485. 
to  suspend  business  of  corporation,  8  581. 

how  and  by  whom  granted,  9  681. 
verdict.     See  tit.  Jwry,  Verdict  of. 

as  to,  86  624-628. 

form  of,  8  618. 

how  declared,  8  618. 

Informal,  correcting,  8  619. 

prevented,  retrial  of  cause,  8  616. 

sealed,  8  617. 

rendered      during      adjournment, 
6  617. 
view  by  jury  of  premises,  8  610. 

conduct  of,  8  610. 

when  allowed,  8  610. 

waiver  of 

by  failing  to  appear,   8  681. 

by  oral  consent,  6  681. 

by  written  consent,   8  681. 
what  required  to  obtain.  9  627. 
when  vacated  or  modified,  9  538. 

TRIAL  JURY 

claim  of  exemption,  affidavits  on,  9  202. 
definition  of,   9  198. 
drawing  of.  how  conducted,  $  219. 
drawn  from  boxes,  9  211. 
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TRIAL    JURY— (Continued). 

Impaneling  of 

as  to,  generally,  §  243. 

clerk  to  call  list  of  jurors  summoned. 

I  247. 
manner  of  where  provided,   5  247. 
number  of,  ft  194. 

order  of  judge  for  drawing,   ft  214. 
summoning   to  serve  in  courts  of  record. 

See  tits.  Jury;  Jurors. 
who  competent  to  act  as  juror,  9  198. 
who  exempt  from  service   on,   I  200. 
who    may    be    excused    from    service    on, 

ft  200. 
who  not  competent  to  act  as  Juror,  5  199. 

TRIAL.   OF  ACTION.     See   tits.   Trial  |   Trial 
by   Court  |   Trial   by   Jury. 

adjournment    of    trial    granted,    a    party 

may  have  the  testimony  of 
any  witness  taken,   |  596. 
challenges.     See  tit.  Challenge  to  Juror*. 
ground  of  challenge,  9  602. 
number  of  peremptory,  party  entitled 
to,  ft  601. 
clerk   to   enter  causes   on  calendar,   9  593. 
conduct    of    trial.      See    tit.    Couduct    of 

Trial. 
issue  of  law,  how  tried,  9  591. 
jury,   how   drawn,   5  600. 
Jury  trial.     See  tit.  Trial  by  Jury. 

general  verdict  of  Jury.     See  tit.  Ver- 
dict of  Jury. 
verdict.     See  tit.  Verdict  of  Jury. 
motion  to  postpone  trial  for  absence,  etc., 

requisites  of,   ft  595. 
parties  must  bring  issue  to  trial,  |  594. 
trial  of  issue  of  fact 

as  to,  generally,  ft  692. 
TROVER 
actlou  for 

against     executor     or    administrator, 

1 1584. 
by  executor   or  administrator,    5  1583. 
damages  for  cutting  and  carrying  away 

trees,  ft  '<38. 
TRUNK 

action   to   recover  from   hotel,   etc.,   must 

be    brought    within    ninety 
days,  ft  341a. 
TRUST.     See  tits.   Con*  tract  It*  Trout*   Im- 
plied Trusts  9  Trustee  of  an  Express 
Trust;  Trusts  and  Trustees, 
actlou 

involving  validity  of  trust  under  will, 
conclusiveness  of  determi- 
nation, ft  738. 
to  quiet  title  involving  trust-  under 
will,  unprobated  will  ad- 
missible, ft  738. 
in    real    property,    writing    necessary    to 

create,   {ft  1969,    1973.* 
parties  to  suit  to  establish,   §  381. 
TRUST  COMPANY 

limitation  of  actions  against,  ft  348. 
TRUST  FUND 

claim  for.     See  tit.  Claim  Against  Estate. 
TRUSTEE.     See   tits.   Trust  |   Trustee  of  an 
Express   Trust, 
account  of 

after      distribution,      procedure      for, 

ft  1699. 
appeal   from  decree  settling,  ft  1701. 


TRUSTEE 
account  of — (Continued). 

by  trustee  under  will 

as  to,  ft  1699. 
citation,  ft  1699. 
notice,  ft  1699. 
production,  ft  1699. 
decree  settling  conclusive  If  affirmed 
on  appeal,  ft  1701. 
appeal 

by,  dispensing  with  bond,  ft  946. 
from     decree     settling     account     of. 
ft  1701. 
beneficiaries,    may    sue    without    joining. 

ft  369. 

compensation 

apportionment  among  trustees,  ft  1700 
as  to,  ft  1700. 

on  settling  account  of,  after  distribu- 
tion,  ft  ft  1699,  1700. 
corporation 

as,  qualification  of,  oath,  bond,  ft  1348. 
may  act  as,  ft  1348. 
costs  in  action  by  and  against,   ft  1031. 
declination  to  act,  proceedings  on,  5  1702. 
deposit  in  court  by,  subject  to  litigation. 

ft  672. 
express  trust,  of,  who  Is,  ft  369. 
joinder  of  claims  against,  ft  427. 
of  estate  of  missing  person 

appointment  of  by  court,   ft  1822. 
bond  to  be  given  by,  ft  1822a. 
powers   and   duties   of,   ft  1822b. 
who  preferred  in  appointment.  5  J  82 1. 
presumption  that  he  has  conveyed  prop- 
erty, ft  1963. 
resignation 

duty  of  court  before  accepting,  ft  1702. 
or    vacancy,    Jurisdiction    in    case    of. 
ft  1702. 
testamentary    trustee.      See    tit.    Trustee 

Under  Will, 
settlement  of 

after  distribution,  ft  1699. 
how  made,  as  to,  ft  1699. 
superior  court  not  to  lose  Jurisdiction 
by  final  distribution,  ft  1699. 
vacancy 

appointment   to    fill,    notice    to    inter- 
%  ested  parties,   ft  1702. 

in  trusteeship,  how  filled,  ft  1702. 
or   resignation,   appointing   on   appli- 
cation  of   interested   partv. 
ft  1702. 
undertaking   of   trustee  appointed  to 
fill,  ft  1702. 

TRUSTEE  OF  EXPRESS  TRUST 

costs  in  action  against,  ft  1031. 
suing  without  beneficiary,  ft  369. 
suit,  by  or  against,  costs,  ft  10tL 

TRUSTEE  UNDER  WILL 

jurisdiction,  ft  1703. 

may  be  declined 

as  to,  generally,  ft  1702. 
appointment  of  trustee  or  exeoutor  by 
court,  ft  1702. 
upon   written  application   of  per- 
sons interested,  ft  1702. 
further  notice  given,   when,  ft  1702. 
resignation  to  be  in  writing,  ft  1702. 


INDEX. 


TYPEWRITER 

exempt  from  execution,  when,  9  690. 

TYPEWRITING 

"writing-"  Includes.  $17. 

ULTIMATE  PACTS.    Bee  tits.  Answer}  Com- 
plaint) Pleading*. 
UNAPPEALABLE  ORDER.     See  tit.  Orders. 

UNCERTAINTY 

of  complaint.     See  tit.  Complaint* 
UNDERTAKING.     See  tits.  Hondo;  Sureties* 
Written  Undertaking. 

appeals.     See  tit.  Appeal. 
as  to.  13  940-950. 

to  pay  cost  of  transcript  on.  I  593b. 
to  superior  court,  on,  9  978. 

arrest  of  defendant  on 

as  to,  99  482,  486. 

in  justices'  court,  for,  9  861. 

attachment 

in  justices'   court,  on,   9  867. 

of  Teasels 
on,  9  817. 

on   discharge   of,    9  822. 
becomes   effective   on,    9  680  ft- 
commissioner    or    elisor    to    sell    encum- 
bered property,  9  726. 
corporations    may     become     sureties     on, 

9  1056. 


by  nonresident  or  foreign  corpora- 
tion, for,   9  1086. 

to  pay,  of  transcript  on  appeal, 
9  958b. 

eonrt  commissioner 
as  to,   I  268. 

power  to  take  and  approve,  9  259. 
deposit     in     justices'    courts     instead     of, 

9  926. 
deposit    of   moneys    in    lieu    of.      See    tit. 

Deposit  of  Money. 
elisor,    of,    to    sell    encumbered    property. 

9  726. 
for  discharge  of  attached  vessel,   9  822. 
guardian,  of,   receiving  proceeds   of  par- 
tition sale,   9  794. 
in   action    for    usurpation    of    office,    etc., 

9  810. 
In  action  to  set  aside  transfer  of  property 
approval    and    disapproval    of    bond, 

9  678ft. 
as  to,  |  676. 

becomes  effective,  when,  9  680. 
conditions  and  amount  of,  9  677. 
exceptions   to   sureties,    9  678. 
filing  and  service  of,   9  677ft. 
judgment  against  sureties  on,  9  680  ft. 
justification  of  sureties.  8  678ft. 
new  undertaking,  9  679. 
undertaking  because  estimated  value 
in   bond   less   than   market 
value,  9  6J9. 
in     attachment.       See     tits.     Attachment} 

Undertaking      tn      Attach- 
ment. 
in  claim  and  delivery.    See  tit.  Claim  and 

Delivery. 
in    condemnation    proceedings.      See    tit. 

Eminent  Domain. 
In    contempt    proceedings,    must    be    re- 
turned by  officer.  {1216. 


UNDERTAKING — (Continued), 
in  justices'  court  to  procure  continuance 

for    more    than    ten    days, 

9  877. 
injunction,   upon,   9  529. 

jurisdiction  of  justice  in  action  on,  I  112. 
municipality   need   not  give,   9  1058. 
of     commissioner     appointed     to     sell     in 

mortgage       foreclosure. 

99  726,  729. 
of   elisor   appointed   to   sell   In   mortgage 

foreclosure,  9  726. 
of  receiver.     See  tit.  Receiver. 
officer  need  not  give,  9  1058. 
on  appeal.     See  tits.  Appeal  in  Civil  Ac- 
tions}  Undertaking  on   Ap-» 

peal. 
on  attachment  in  justices'  court,   9  866. 
quo  warranto,  in,  9  810. 

receiver,  of 

as   to,   9  667.    - 

on  appointment  of,  9  666. 

replevin,   in,  99  612,  614. 

requisites  of,  as  to,  9  1057. 

several    actions    on    costs    and    disburse- 
ments In  case  of,  9  1024. 

state,    city,    town,    or    officers    need    not 

give,  f  1068. 

state    or    officer   a   party,    none   required, 

9  1068. 

suit  on,  as  to,  generally,  9  552. 

supplementary  proceedings,   in.   9  715. 

to  pay  cost  of  transcript  on  appeal,  9  953b. 

trustee  appointed  to  fill  vacancy,  under- 
taking  of,    9  1702. 

UNDERTAKING  IN  ATTACHMENT 

before  writ  issues  to  be  given,   9  539. 

UNDERTAKING     ON     APPEAL.       See     tits. 
Appeal}   Undertaking. 

UNDUE     INFLUENCE.       See     tits.     Fraud} 
Wills. 

UNINCORPORATED    OR   VOLUNTARY    AS- 
SOCIATIONS.    See  tit.  Associations. 

UNITED    STATES.      See    tit.    United    States 
Patents. 

documents  of,  how  proved,  9  1918. 
includes    District    of    Columbia    and    the 

territories,  9  17. 
judicial  records  of,  proved  how,  9  1906. 

public  writings  of 

effect  of,  9  1923. 
how  proved,  9  1928. 

UNITED  STATES  COURTS 

filing  judgments  of,  9  671a. 
UNITED      STATES      PATENTS.        See      tit. 
Patents. 

UNIVERSITY     OF     SOUTHERN     CALIFOR- 
NIA  SCHOOL  OF  LAW 

diplomas  from,  effect  of,  9  280b. 

UNLAWFlTL     DETAINER.       See     tits.     De- 
tainer}    Forcible     Entry     and     De- 
tainer. 
action   for.     See    tit.    Forcible   Entry  and 

Detainer. 
as  to,  99  1159-1177. 

UNLAWFUL     ENTRY.       See     tit.     Forcible 
entry  and  Detainer. 

UNLIQUIDATED  DAMAGES.     See  tit.  Dam- 
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UN  MARRIED  FEMALE 

may  sue  for  her  own  seduction,  |  374. 

UNRECORDED  DEED.     See  tit.  Dee*. 

UNSETTLED  ACCOUNT.     See  tit.  Accoant. 

UNUSUAL  ACTS 

of  receiver.    See  tit.  Receiver. 

UNWRITTEN  LAW 

definition  of,  f  1899. 
USAGE.      See    tita.    CuatosB)    Usage*    Trade 
aad  Coseseeree. 
evidence  of,  |  1870. 
local,  governs  actions  concerning  mining 

claim,   |  748. 
may  be  shown  to  explain  true  character 

of  act,  etc.,   9  1870. 
USURPATION  OF  OFFICE  OR  FRANCHISE. 
See   tit.   Action*   for   Usnrpatlen  of 
Office  or  Franchise, 
action      to     be     brought     against     party 


as  to,  generally,  9  80S. 
attorney -general    must   bring    action, 
when,  §  808. 

appeal  from  Judgment  that  one  is  usurp- 
ing office,  does  not  stay, 
8  949. 

arrest  of  defendant,  8  804. 

attorney-general,   proceedings   by,   89  803- 

810. 

certain  writs  abolished,  8  802. 

complaint,  9  804. 

may    set    forth    name    of    person    en- 
titled, 8  804. 
name  of  person  entitled  to  office  may 

be  set  forth  In,  8  804. 
what  may  state*,  8  804. 

costs,  when  defendant  liable  for,  9  809. 

damages  may  be  recovered  by  successful 

applicant,   8  807. 

fine  for,  9  809. 

generally,   88  809-810. 

if  defendant  found  guilty,  what  judg- 
ment to  be  rendered  against 
him,  8  809. 

if  fees  have  been  received  by  usurper,  he 

may  be  arrested,   6  804. 

judgment    in    favor    of   claimant    entitles 

bim  to  office,  9  808. 

may  determine  rights  of  both  incumbent 

and  claimant,  as  to,  8  805. 
when  rendered  in  favor  of  applicant, 

8  806. 
where   defendant   found   guilty,   what 
to  be  rendered,  9  809. 

name  of  person  entitled  to  office  may  be 

set      forth      in      complaint, 
8  804. 

oath    and    bond    of    claimant    on    taking 

office,  8  806. 

of  franchise.     See  tit.  Framcblee. 

parties,  9  807. 

proceedings      when      several      claimants, 

8  808. 
relator,  security  by,  8  810. 

scire  facias,  writ  of,  abolished,   9  802. 
several   claimants,   rights  of  may   be  de- 
termined    In     one     action, 

9  898. 

undertaking    when    action    brought   upon 

Information       of       private 
party,  9  810. 


USURPATION  OF  OFFICE  OR  FRANCHISE 

— (Continued), 
when    several    persons    claim    the    same 

office,  their  rights  may  be 
determined  In  a  single  ac- 
tion, 8  808. 

USURPER 

of  office,  arrest  of,  when,  8  804. 

VACANCT 

In  judicial  office  shall  not  affect  proceed- 
ings, 8  184. 

In  office  of 

judge    does    not    affect    proceedings, 

8  184. 
justice  of  peace,  88  110,  91S. 
superior  judge,  9  99. 
supreme  judge,  9  41. 

VACATION   OF 

arbitrator's  award,  of,  8  1287. 


as  to,  8  60S. 
order  for,   8  608. 

Judgment 

grounds  for,  8  663. 

notice  of  intention  to  move  for,  when 
to    be    given    and    what    to 
contain,  8  663a. 
superior  court  may  vacate  its  own  judg- 
ment,  in  what  cases,   8  663. 
VALISES 

action   to   recover   from   hotel,   etc.,   must 

be    brought    within    ninety 
days,  9  841a. 

VARIANCE.      See    tit.    Variance    aad    Mis- 

take*  la  Pleadings. 

failure  of  proof  and  not  variance,  when, 

8  471. 
generally,  89  469-476. 
how  provided  for,  9  470. 
in  presentation  of  claims  against  estate. 

See      tit.      Claims      Against 


material 

how  provided  for,  8  469. 

when  deemed  to  be,  8  469. 
variance    between    allegation    and    proof, 

amendment,    8  469. 
when  not  deemed  to  be,  8  471. 

VARIANCE     AND     MISTAKE     IN     PLEAD- 
INGS.    See  tit.  Fraud,  Error,  etc 

amendments    by    the    court    for    variance 

and.  mistake,  enlarging  time 
to  plead  a  relief  from 
judgment,   8  473. 

amendments  of  course  8  472. 

effect  of  demurrer,  8  472. 

error   and   defect   to   be   regarded,    when, 

8  475. 

immaterial,  how  provided  for,  8  470. 

material,   how  provided   for,   8  469. 

time  to  amend  or  answer  after  demurrer, 

running  of,    9  476. 

what  not  deemed  a,  9  471. 

VENDEE.     See  tit.  Vendor. 

VENDOR 

guardian    decreed    to    make    conveyance 

where   vendor   becomes   in- 
competent,  91810. 


INDEX. 
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VENIRE.     See    tit.   J«7. 

VENUE.     See  tit.  Place  of  Trial. 
generally,  ||  892-400. 

VERBAL   CONTRACT.     See   tit.   Mechanic*' 
Lftea* 

VERBAL    STIPULATION.      See    tits.    Attor- 
neys at  Law  I  Stipulations. 

VERDICT  OF  JURY.     See  tit.  Jury. 

as  to,  generally,  §|  Sit,  624-628. 

affidavit  to  Impeach,  |  667. 

amount  of  recovery,  jury  must  find,  when, 

SS  626,  627. 

chance,  new  trial,  I  667. 

correction  of,  6  624. 

counter-claim,    I  626. 

court  open  any  day  to  receive,  8  184. 

death  after,  judgment  on,  I  669. 

declared,  how,  9  618. 

directing  findings  upon  particular  ques- 
tions of  fact,  S  826. 

entry  of,  8  828. 

exception  to 

deemed  taken,  when,  8  647. 

form  of,  6  648. 
failure   to   enter  judgment  on   dismissal, 

9  681. 
forcible   entry  and   detainer,   in,   9  1174. 
form  of,  9  818. 

geaeral 

as  to,  generally,  99  624-628. 
and   special,   defined,   9  624. 
.  definition  of,  9  624. 
when  may  be  rendered,  9  626. 
how  declared,  9  618. 

la  action  for  recovery 

of  money,  or  of  establishing  counter- 
claim,  9  626. 
of  specific  personal  property,  9  627. 

In    forcible   entry   and   detainer.     See    tit. 

Forcible     Entry     and     De- 
tainer. 

Informal     or     Incorrect,     proceedings     In 

case  of,  9  619. 

interest  on,   to  be  included   in  judgment, 

9  1086. 

Is  general  or  special,  9  624. 

Judgment 

aot  supported  by 

notice    of    motion    to    set    aside, 

and  hearing  of,  9  668H. 
setting  aside,   9  668  tt. 
on,  when  to  be  entered,  9  664. 
upon  in  justices'  court,  9  891. 
judgment-roll  as  part  of,   9  670. 
jury,  discharge   of  before  retrial,   9  617. 
justices*  court.  In,  6  891. 
polling  the  jury.    See  tit.  Jury. 

as  to,  generally,  8  618. 
prevented,   retrial   of  cause.    9  616. 
proceeding   where   Informal.    8  619. 
replevin   In,   9  627. 
review  of,  on  appeal,  9  956. 

sealed 

may  be  returned,  when.  9  617. 
rendered    during    recess    or    adjourn- 
ment,  9  617. 
when,  9  617. 

special 

defined,  9  624. 


VERDICT  OF  JURY 
special — (Continued), 
entry  of,   8  628. 

Inconsistent    with    general,    controls, 
9  626. 
rendered  in,  to  be  entered,   9  628. 
must  be  filed  and  entered,  9  625. 
order    reserving   case   to   be    entered, 

9  628. 
requisites  of,  9  624. 
vacation     of    judgment     entered     on, 

9  668. 
when  may  be  rendered,  9  626. 
sufficiency    of,    three-fourths    jury    may 

render,   99  618,   617. 
vacation     of     on     court's     own     motion, 

grounds  for,  9  662. 
when  general  or  special  may  be  returned, 

9  626. 
will  contest,  In,  9  1318. 
written,  must  be,  9  618. 

VERIFICATION 

accusation   against  attorney   to   be   veri- 
fied, 9  291. 

affidavit  may  be  used  for,   9  2009. 

answer,  to,  9  437. 

application  for  dissolution  of  corporation, 

verification.   9  1230. 

complaint  in  action  against  vessel  to  be 

verified,    9  815. 

election  contest,  statement  to  be  verified, 

9  1116. 

failure     of     admits     written     Instrument 

pleaded,   9  448. 
exceptions   to  the  rule,   9  449. 

generally.  99  446-449. 


genuineness  and  execution 

of  instrument  are  not  admitted,  when, 

9  449. 
of  instrument  in  complaint,  when  ad- 
mitted, 9  447. 
of  written  Instrument  in  answer  ad- 
mitted, unless  denied  under 
oath.  9  448. 
Injunction,   complaint   for   must  be   veri- 
fied, 9  527. 
of  account  of  guardian.     See  tit.  Power* 

and  Datles  of  Guardian*. 
of  accusation  in   proceedings  for  disbar- 
ment,  9  291. 

of  complaint 

and  answer  in  forcible  entry  and  de- 
tainer.  9  1176. 
In  action  against  steamers,  etc.,  9  815. 
opposition  to  application   to  become  sole 

trader,   9  1813. 
petition 

for   sale   by   guardian   to   be   verified, 

9  1778. 
for   sale   of   real   estate   of   decedent, 

8  1537. 
to   perpetuate    testimony   to   be   veri- 
fied, 9  2083. 
return  of  sales  to  be  verified,  8  1575. 
statement  in  election  contest,  verification 

of,   8  1115. 
to  answer  required  where  copy  of  written 

Instrument      contained      in 
complaint.  6  447. 

VR«Sf?L«.     See  tit.  Salps  aad  Shipping. 

actions  against,  88  813-827. 


MUM 


IN  DUX. 


vessels— (Continued), 
as  to,  S§  813-827. 
definition  of,  9  17. 

VESTESD  RIGHTS 

not  affected  by  code,  I  f. 

VIEW   OF  PREMISES 

by  Jury,  8  610. 

VOID     contract.      See 

Lien. 


tit.     Mechanics' 
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VOLUNTARY  ASSOCIATION 

may  sue  and  be  sued  im  name  of  asso- 
ciation, 8  888. 

VOLUNTARY     DISSOLUTION     OF    CORPO- 
RATIONS 

appeals  on,   8  1238. 

application  for 

by   savings   and   loan   society.    9 1234. 
filing    of    and    publication    of    notice, 

8  1230. 
hearing  of,  88  1332,  1288. 
how    signed.    8  1229. 
how  verified,   8  1229. 

of  trust  company,  8  1235. 

what  to  contain,   8  1228. 
designation  of  trustees  upon  dissolution, 

9 1235. 
disposition  of  funds,  8  1235. 
filing  of  application  for,   9  1230. 
hearing  of  application.   8  1232. 
how   corporation  dissolved   by,    6  1227. 
judgment-roll  on,   8  1233,  1235. 
loan  society,  application  for  by,   8  1284. 
objections  may  be  filed,  9  1231. 
order   to   show  cause,    9  1285. 
publication   of   notice  for,   9  1230. 
publication    of    notice    of   order   for   four 

successive  weeks,  9  1'235. 
savings  society,  application  for  by.  9  1234. 
schedule      showing      additional      matter. 

9  1236. 

VOUCHERS 

executor  or  administrator  to  produce  and 

file,  9  1*31. 
for  Items  less  than  twenty  dollars,  when 

accepted,  9  1882. 

WAGES.     See  tit.  Lies. 

as  to  lien  for,  generally,  99  1204-1208. 
exemption  of  from  execution,  9  690. 
lien  for.     See  tit.  Lien. 
preferred  claims,  99  1204,  1207. 
seamen's,   98  824,   826. 
what  exempt,  9  690. 

WAGON,  ETC. 

power   supplied    by,    mechanics'    lien    for. 

9 1183a. 

WAIVER 

demurrer  not  waived  by  filing  answer  at 

same  time,  9  ^72. 
findings,   waiver  of,   9  634. 
Jury  trial,  of,  99  592,  631. 

in   Justices*    court,    of,    how    affected. 

9  883. 
mechanics'   liens,   of,   9  1201. 

of  objections 

not    taken    by    demurrer    or   answer. 

9  434. 
to  complaint,  when  waived,  8  434. 
service    on    ward,    guardian    may    waive. 

9  1722. 


WAIVER — (Continued). 

• 

•nmnomi  of 

as  to,  9  406. 

in  Justices'  court,  of,  9  841. 

of  issuance  of,  9  406. 
sureties,    waiver    by    failure    to    object, 

99  613,  639. 

undertaking 

on  appeal,  of,  9  840. 

or  deposit  on  appeal,  of,  |  947. 

WANT  OF  CONSIDERATION.    See  tit. 


WAR 

cause  for  removal  of  court,  9  148. 
effect  on  statute  of  limitations,   9  864. 

WARD.       See     tits.     Guardian     and     Wards 

Guardian    of    Minor*}    Guardian    of 

Insane    and    Incompetent    Persons; 

Powers  and  Duties  of  Guardians. 

nonresident.     See  tit.  Nonresident  Guard- 

lam  am*  Ward. 

WARRANT.     See  tit.  County  Warrant. 

for  salary  of  Justice  of  peace,  9  87. 
in    contempt    proceedings,    must    be    re- 
turned  by   officer,    9 1216. 
to  bring  in  witness,  contents  of,  9  1994. 

WARRANTY 

Implied.     See  tit.  Implied  Warranty. 

WASTE 

actions  for 

as  to,  generally,  9  732. 
against  public  officer  to  restrain  and 
prevent,  9  526a. 

administrator,   removing  for,    9  1436. 

by  decedent,  suit  against  executor  or  ad- 
ministrator for,    9  1584. 

civil  officers  to  give  notice  to  public  ad- 
ministrator, of,   9  1731. 

cutting   or    injuring   trees,    damages   for, 

9  783. 

damages,  as  to,  99  426,  427.  732. 

decedent,  of,  action  for,  against  executor, 

1 1684. 

enjoining 

executors      pending      application     to 

prove  lost  will.  8  1341. 
pending  foreclosure,   9  745. 
eviction,  after,  contempt,  9  1810. 

execution 

after,   9  745. 

sale,    injury    done    after,    and   before 
delivery,   9  746. 

executors 

action  for,  by,  9  1583. 

may   be  restrained,   8 1341. 

or    administrator   may    maintain  ac- 
tions for,  9  168*. 
foreclosure,  in,  9  745. 
generally,  99  732-734. 
guardians,  by,  9  732. 
Joint  tenants,  by,  9  732. 

restraining 

during   time   to   redeem   from   execu- 
tion, 9  706. 
of    until    period    of    redemption    ex- 
pires,  9  706. 
security  against,  on  appeal,  91  944,  978. 
tenant,  by,   9  732. 
tenant  in  common,  by,  9  732. 
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WASTE— (Continued), 
what  constitutes,  §  70S. 
what  la  not,   9  706. 

WATERS.      See    tits.    Water-Ditch)    Water- 
High tm  %  Water- Works. 

as  boundaries.     See  tit.  Boundaries.   ' 

generally,   9  2077. 
condemnation  of,  damages,  rule  for  ascer- 

'  talning,    9  1248. 

eminent  domain,  9  12S8. 

.    Injunction 

respecting:,    vacation    or   modification 

of,  9  532. 
to  prevent  diversion,  refusal  of,  bond, 
9  630. 
offense  on  lake  or  stream  In  several  coun- 
ties, venue  of  action,  9  393. 
WATER   AND   WATER   COURSES 

appeal    from    writ    of    mandate    ordering; 

delivery  of  water,  9  1110a. 

WATER-RIGHTS 

actions  concerning:,  9  §34. 

appeal  from  action  concerning:,  9  534. 

appropriation  and  damages  fixed,  9  634. 

Injunction 

as  to,  generally,  9  534. 

not  granted  when,  9  534. 

plaintiff  may   have  and   reply   to  de- 
fendant's     answer,      when, 
9  634. 
jury  trial  in  actions  concerning,  9  534. 

WAY     OP    NECESSITY.       See     tits.     Public 

Highways;  Roads  and  Highways. 
WEARING  APPAREL 

action   to  recover   from   hotel,   etc.,   must 

be    brought    within    ninety 
days,  9  341a. 

WEIGHT  OF  EVIDENCE.  See  tit.  Evidence. 

WELLS 

implements  for  putting  down,  exemption 

of,  9  690. 

WHARFAGE 

vessels  liable  for,  9  813. 

WIDOW 

may  remain  In  decedent's  house.     See  tit. 

Support   of  Family. 

WIFE.  See  tits.  Husband  and  Wlfet  Sole 
Trader. 

may  defend,  when,  9  871. 

rights  in  homestead.     See  tit.  Homestead. 

WILD  GAME.  See  tit.  Game  and  Game 
Laws. 

WILFUL  INJURY.  See  tits.  Negligence  1 
Tort, 

WILLS.  See  tits.  Estates  of  Decedents)  De- 
stroyed Wills)  Probate  of  Lost  or 
Destroyed   Wills |   Probnte   of  Wills. 

advancement.     See  tit.  Advancement. 
alteration  of,  how  effected,  9  1970. 

appeal  In  probate  proceedings 

lies  from  what  orders  respecting. 
9  963. 

order  admitting  to  or  refusing  ad- 
mission to  probate,  ap- 
pealable,   9  963. 

orders  or  Judgment  relating  to  valid- 
ity of.  appealable.   9  963. 
codicil,   "will"  Includes,  9  17. 


WILLS— (Continued), 
contest  of.     See  tit.  Contesting  Will  After 

Probate. 
after    probate.      See     tit.     Contesting 
Will  After  Probate. 
custodian    to    deliver    to    superior    court, 

9  1298. 
delivered  to  probate  court,   to  be,   9  1298. 
destroyed    or    lost.      See    tit.    Probate    of 

Lost  or  Destroyed  Wills, 
detained  outside  of  state 
as  to  probate  of,  9  1310. 
photographic  copy,   9  1810, 
devise.     See  tit.  Devise. 
devise    and     legacy.       See     tits.     Devise) 


evidence 

holographic  will,  how  proved,   9  1309. 
of  instrument,   itself  to  be  produced, 

9  1969. 
parol,      affecting,      admissibility      of, 

11866. 
secondary,  of  contents  of,  1 1969. 
what  required,  9  1969. 

execution  of 

to  be  according  to  legal  formalities, 

9  1969. 
to  be  in  writing,  9  r969. 
foreign.  See  tit.  Probate  of  Foreign  Wills. 
holographic    will.      See    tit.    Holographic 

Will. 
how  proved,  9  1309. 
how  revoked,  as  to,  9  1970. 
imprisonment     for     failure     to     produce, 

9  1802. 
includes  codicil,  9  17. 
legacy.     See  tits.  Devise)  Legacy. 
lost    or    destroyed.      See    tit.    Probate    of 

Lost  or  Destroyed   Wills. 
nuncupative.    See  tits.  Nuncupative  Wlllst 

Probate       of      Nuncupative 

Wills. 
olographic     will.      See     tit     Holographic 

win. 

order 

admitting  to  or  refusing  probate,  ap- 
pealable, 9  963. 

for  production  of,  may  be  issued  by 
Judge  at  any  time,  9  1305. 

or  Judgment  relating  to  validity  of, 
appealable,    9  963. 

to  person  In  possession  of  to  produce. 
9  1302. 
parol  evidence  affecting,  admissibility  of. 

9  1855. 
penalty    for    non-delivery    of    to    probate 

court,  9  1298. 
probate  of 

as  to,   9  1294-1346. 
production   of 

custodian  to  deliver  to  superior 
court,   9  1298. 

imprisonment  for  failure  to  produce 
9  1302. 

order  to  person  in  possession  of  to 
produce,    9  1302. 

penalty  for  non-delivery  of  to  pro- 
bate court,   9  1298. 

probate  judge,  at  any  time  may 
issue  orders  to  enforce  pro- 
duction of,   9  1305. 
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WILLS 

production  of — (Continued). 

when  in  hands  of  third  person.  Im- 
prisonment to  enforce, 
9  1302. 

revocation  of,  f  1970. 

secondary  evidence  of  contents  of,  I  1969. 

to  be  in  writing,  8  1969. 

exception  to  rule  in  action  to  quiet 
title  where  validity  of  de- 
vise involved,   |  738. 

WITNESS,     See    tits.   Evidence*    Suborning 

WltMCM. 

absence    of,    postponement    of    trial    for, 

1595. 
accomplice  as,  to  be  viewed  with  distrust, 

9  696. 


form  of,   §|  2094,  2095. 
in  place  of  oath,  |  2095. 
all    persons    capable    of    perception    and 

communication      may      be, 

1 1879. 


answer 

in  cross-examination. 


See  tit.  Cneoa- 


ejuestlons 

all   pertinent,   must  be  answered, 

9  2064. 
bound  to,  §  2065. 

must,  as  to  conviction  of  felony, 
I  2066. 
what     questions    witness     need     not, 
S  2065. 
arbitration  proceeding's,  at,  9  1284. 
argumentative   questions,   in   cross-exam- 
ination.    See  tit.  Crooo-Rx- 
antlnatlon. 
arrest 

as  to.   91  2067-2070. 

failure  to  obey  subpoena,  issuance  of 

warrant,  9  1993. 
of,  affidavit  that  he  is  witness,  9  2069. 
of,  discharge,  §  2070. 
of,   disobeying   subpoena,    9  1993. 

of  liability 

of  officer  making,   9  2068. 
of  party  causing,  9  2068. 
privilege  from,   9  2068. 

warrant 

contents  of,   9  1994. 
how  executed,   9  1994. 
to  whom  directed,  9  1994. 
who  may  discharge,   9  2070. 
wrongful 

damages  for,  9  2068. 
when  a  contempt  of  ocurt,  9  2068. 
attend,  bound  to,   9  2064. 

attendance 

enforced,  how,  9  1120. 

In  probate,  judge  may  compel  at  any 

time,   9  1305. 
not    compelled    unless    within    thirty 

miles,  9  1989. 

power  of 

court  to  compel,  9  128. 

judicial  officer  to  compel,  9  177. 
time  for,  9  1987. 

under  subpoena,  refusal  to  be  sworn, 
9 1991. 


WITNESS — (Continued), 
attorney,  as  to,  9  1881. 
bad  reputation  of,  no  bar  to  belief,  9  1847. 
by  whom  used,  f  2028. 
can  not  be  examined  In  certain  relations, 

9  1831. 

attorney  and  client,  9  1881. 

attorney's  secretary,  9  1881. 

clergyman  or  priest,  9  1881.  * 

husband  and  wife,  9  1881. 

priest,   9  1881. 
changing  place  of  trial  for  convenience  of, 

9  397. 
character  of,  9  2053. 
child  under  ten,  as,  9  1880. 
clergyman,  9  1881. 
clerks  to  take  testimony,  when,  9  1051. 

commissioner  to  take  testimony 

authority  of,  9  2026. 
duties  of,  9  2026. 

compelled 

to   attend,    not,    unless   within    thirty 

miles,  9  1989. 
to  testify  when  present,  9  1990. 
compelling  to  produce  books  and  papers, 

f  1000. 
competency  of.    See  tits.  Croao-Kxamlna- 

t float  Wltneoa. 
in  general,  9  1879. 
who  not  competent,  9  1880. 
concealed,  9  1988. 

confidential     communications.       See     tits. 

Attorney   and   Client  |   Cler- 
gyman   and    Prleotf    Physi- 
cians and  Surgeon*, 
contempt  by,  9  1209. 

in  justices'  court,  9  906. 
contradicting,  by  party  producing,  9  2049. 
conviction    of    felony,    no    bar    to    belief, 

9  1847. 
costs  on  non-attendance  of  party  giving 

notice,   9  2026)6. 

court  may  control  mode  of  Interrogation 

as  to,  9  2044. 

by  evidence  of  declarations,  9  2052. 

credibility  of 

evidence  to  show,  9  1870. 

facts  tending  to  show,  may  be  proved. 

9  1870. 
greater    number    of    do    not    control, 

9  2061. 
may  be  questioned,  9  1879. 
cross-examination.     See   tit.   Croaa-fixam- 

Inatfon. 
defined,  9  2045. 

not  heard  unless  subject  to,   9  1846. 
right  and  extent  of,  9  2048. 
when  may  begin,  9  2045. 
deceased,  previous  testimony  may  be  given 

in  evidence,  9  1870. 
decedent,    who    may    not    testify    of   fact 

occurring    during    lifetime 
of,  91880. 
decedent's  estate,   examination  of  person 

suspected      of     embezzling. 
9  1460. 
defined,  9  1878. 

depositions.    See   tit.  Depositions. 
as  to,   99  2019-2038. 
of,  on  postponement  of  trial,  9  596. 
detaining,  contempt,  9  1209. 
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WITNESS— (Continued). 

direct  evidence  of  one  sufficient,  1 1844. 

direct  examination  defined,  9  2045. 

disobedience.  §8  1209,  1210,  1991,  2065. 

disqualified  as  referee,  I  640. 

docket  of  Justice   of  peace   must  contain 

names  of,   fi  911. 

duties  of.    See   tit.   Rights  and  Duties  of 

Witnesses. 

dying:  declarations.  See  tit.  Dying  Dec- 
larations. 

election  contest,  enforcing  attendance  at, 

I  1120. 

every  one  (except,  etc.)  may  be,  9  1879. 

evidence 

in  rebuttal.   See  tit.  Rennttal. 
of     good     character    allowed,     when, 
S  2062. 

exnmlnntion  of 

as  to,  §  2046. 

court  must  control  mode  of,  I  2044. 

must  be  in  presence  of  persons  af- 
fected, |  1846. 

of  persona  suspected  of  embezzling; 
decedent's  estate,  fi  1460. 

oral,  defined,  fi  2006. 

protection  of  witness,   |  2066. 

use  of  affidavits  to  obtain,  8  2009. 

exclusion  of 

by  court,  fi  126. 
from  court- room,  fi  2048. 
on  examination  of  others,  fi  2048. 
expert.    See  tit.  Expert  Witness. 
as  to,  generally,  (  1870. 
admissible  as  to  laws  of  other  states 

or  countries,   fi  1902. 
may  decipher  writing;,  fi  1868. 
opinion  of,  in  general,  fi  1870. 
false  in  part,  fi  2061. 
fees  of,   fi  1987. 

foreign  country,   fifi  2024-2028. 
form  of  ordinary  oath  of,  fi  2094. 
good  character,  evidence  of,  when  allowed, 

fi  2068. 
handwriting,   opinlQn  of  subscribing  wit- 
ness   respecting,    fi  1870. 
how    examined.     See   tit.    Examination   of 

Wlti 


kusband 

and  wife  as,  fi  1881. 
as  witness,  fi  1881. 
hypothetical  question.   See  tit.  Hypotheti- 
cal Question. 
Impeaching  credit   of,    fifi  2049,    2061,    2062. 
impeachment    of    witness.     See    tits.    In. 

peach  meat)  Witness. 
by  party  producing,  fi  2049. 
limitation  on,   fifi  2061,  2062. 
manner  of,  fifi  2061,  2062. 
in  criminal  causes.   See  tit.  Criminal  Proa- 

editions. 
In    election    contest.     See    tit.    Contesting 

Elections. 
Incompetency  of,  as  to,  generally,  fi  1880. 

Incompetent 

child  under  ten,  fi  1880. 

parties    against    estate    of    deceased, 

fi  1880. 
unsound  mind,  persons  of,  fi  1880. 
who   Is,   fi  1880. 
inspection  of  writing  shown  to,  fi  2054. 


WITNESS— (Continued). 

instruction  as  to  credibility  of,  1 1847. 
interpreter,    fi  1884. 

contempt  by,  fi  1884. 
of  to  be  sworn,  fi  1884. 
when    to    be    summoned    and    sworn, 
fi 1884. 
Interrogation,  mode  of,  fi  2044. 

lodge 

may  be,  fi  1888. 
or  Juror  may  be,  fi  1888. 
jurisdiction    out    of,    previous    testimony 

may  be  given  in  evidence, 

fi  1870. 

Juror 

may  be,  fifi  601,  1888. 

trial  of  challenge,  fi  608. 
knowledge,    must    testify   from    personal, 

fi  1846. 
leading  question.    See  tit.  Lending  <**«•- 

Hoav 

defined,   fi  2046. 

on  cross-examination,  fi  2048. 

on    direct    examination,    whether    al- 
lowed, fi  2046. 

manner  of  taking  depositions  ont  of  atntc 
authorities  of  commissioners,  I  2026. 

commissioner  to  take  testimony  of 

authority  as,  fi  2026. 
duties  of.  fi  2026. 
how  taken,  fi  2024. 

in  justices'  court,  fi  2024. 
to  whom  directed,  fi  2024. 
proper    interrogatories    may    be    pre- 
pared or  waived  by  parties. 
fi  2026. 
may   refresh   memory   from    notes,   when, 

fi  2047. 
transcript    of    official    stenographer's 
notes.     See  tits.  Official  Rc- 
porter)       Stenographer's 
Transcript. 
memorandum.    See  tit.  Memorandum. 
refreshing  memory,  fi  2047. 
right  to  testify  from,  fi  2047. 
modes  of  taking  testimony,  fi  2002. 
non-return   of  commission,  postponement 

of  trial  for,  fi  2027. 

number  to  prove 

perjury,   fifi  1844,   1968. 
treason,  fi  1968. 

oath  of 

affirmation 

in  place  of,   I  2097. 
only  heard  upon,  fi  1846. 
any  person  who  prefers  may  declare 

on  affirmation,  fi  2097. 
form  may  be  varied  to  suit  witness' 

belief,  fi  2096. 
not  a-  Christian,  fi  2096. 
ordinary  form  of,  as  to,  fi  2094. 
varying  form  of,   fi  2096. 
officer  as,  fi  1881. 
official    reporter.     See    tit.    Stenographer's 

Transcript. 
on  trial  of  challenge  of  juror,  I  608. 
one  person  not  affected  by  act  of  another, 

fi  1848. 
one  sufficient  to  prove  evidence,  fi  1844. 


elO? 


l.NOKJi. 


WITNESS—  (Continued). 

opinions 

in  general,  9  1870. 

Of  subscribing   witness,    9  1870. 

oral  examination  of,  defined,  9  2005. 

order  of  proof,  how  regulated,  9  8042. 

other    than    subscribing,    may    testify    to 

writing,  9  1941. 

out   of   state,    testimony    of   former   trial 

admissible,  1 1870. 

party  producing  witness,  how  far  may  Im- 
peach his  credit,  9  2049. 

perjury,  more  than  one,  99  1844,  1968. 

perpetuating  testimony,  99  2088-2089. 

persons  who  can  not  testify 

against  executors,  etc,'  as  to,  9  1880. 
children    under    ten    years    of    age, 

9  1880. 
those    who     are    of    unsound     mind, 

9  1880. 
physician  or  surgeon,  9  1881. 

power  of 

court    to    compel    attendance,    99 128, 

1120. 
Judicial  officer  to  compel   attendance 
of,  9  177. 
presence    of    person    affected,    necessary, 

9  1846. 
present   in   court,   person   may   be   made, 

9 1990. 

presumed  to  speak  the  trnta 

as  to,  9  1847. 

bad  reputation  no  bar  to  belief,  9  1847. 

conviction  of   felony   not   bar   to   be- 
lief, 9  1847. 

Instruction  as  to  credibility,  9  1847. 
presumption    that    witness   speaks    truth, 

how  repelled,  9  1847. 
prisoner,  9  1995. 

as,  how  examined,  9  1997. 

deposition  of,  9  1997. 

how  brought  in  as,  9  1996. 

on  whose  motion  produced,  9  1996. 
privilege   of,   9  1995. 
privileged     communications,     in     general, 

9  1880. 
privilege  of  witness.   See  tit.  Witness. 
protection  of,  in  general,  9  2066. 
public  officer,   9  1881. 

recalling  of 

as  to,  9  2050. 

discretion  of  court,  9  2050. 
re-examination   of.    See    tit.   Examination 

of  Wltaeas. 
referee,  disqualified  as,  9  641, 
refreshing  memory,  9  2047. 

manner  of,  9  2047. 
refusal  to  answer,  a  contempt,  9  1991. 

or  to  be  sworn,  a  contempt,  9  1209. 
relations  which  disqualify,  9  1881. 
re-examination  of  witness,  when.  9  2050. 
as  to  method  of  impeachment,  9  2051. 
how  witness  impeached.    See  tits.  Im- 
peachment*  Witness. 
required  to  testify  in  supplementary  pro- 
ceedings, 9  718. 
residence  out  of  county,  or  thirty  miles 

off,  need  not  attend,  9  1989. 
rights  and  duties  of.    See  tit.  Rights  and 

Duties  of  Witnesses. 


WITNBSS— (Continued), 
right  of  cross-examination.  See  tit. 

Examination, 
scope  of  cross-examination.    8ee  tit. 

amlnatlon. 
stenographer's    notes.     See    tit.    Ste: 


subpoena,  99  1986-1987. 


of,   a  contempt,   9  1209. 
of,  damages  for,  9  1992. 
of,  striking  out  complaint  or  an- 
swer, 9  1991. 
to,  forfeiture  for,  9  1992. 
to,  how  punished,  9  1991. 
for  what  issued,  9  1986. 
how  served,   9  1987. 

on  concealed  witness.  9  1988. 
for,  defined,  9  1986. 
may  require  production  of  books,  etc., 

9  1985. 
person  present  in  court  compelled  to 

testify  without,  9  1990. 
to  be  served  so  as  to  give  time  for 

attendance,  9  1987. 
to,  deposition  to  be  used  out  of  state, 
9  2085. 


must  attend,  9  2064. 
warrant  for,  9  1992. 

•■escribing 

definition  of.  9  1925. 
denying  or  disremembering,  other  evi- 
dence   may    be    introduced, 
9  1941. 
mark  as,  9  17. 
opinion   of  as   to   sanity  of   testator, 

9 1870. 
other  witnesses  may  testify  to  writ- 
ing, 9  1945. 
proof  of  will  by  one,  9  1308. 
proof  of  writing  by,  9  1940. 
who  is,  9  1935. 
supplementary  proceedings,  at,  9  718. 
surgeon,  9  1881. 
swear  or  affirm,  must,  9  1846. 
swearing,   manner   of,   9  2096. 

testimony 

confined  to  personal  knowledge,  9  1845. 
to  be  in  presence  of  persons  affected, 

9  1846. 
transcript  of  evidence.    See  tit.  Transcript 

of  Evidence. 
treason,  more  than  one  necessary,  9  1968. 
truth,    presumed    to   speak,    99  1847.    2051. 

2062. 
unable  to  testify,  previous  testimony  may 

be  given  in  evidence.  9  1870. 
warrant  to  bring  in,  9  1998. 

contents  of,  9  1994. 
when  witness  may  refresh  memory  from 

notes,  9  2047. 
who  competent,  in  general,  9  1879. 
who  not  competent  as,  9  1880. 
who  not  excluded  as,  9  1879. 
wife,    9  1881. 

will  lost,  more  than  one  necessary,  9  1968. 
not   under   examination,   may   be   ex- 
cluded,  9  2048. 
writing  shown   to,  may  be   inspected  by 

adverse  party,  9  2064. 
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WOMAN.    See  tits.  Haabaad 
ried  Woman. 
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WORDS 

meaning  of.  If  16,  17. 

WORDS  AHD  PHRASES.     See  tlta.  Abbre- 
viations |  DeSnltioaa. 

abbreviations,   1 186. 

"action,"     includes      special     proceeding:, 

ISIS. 

"affinity,"  signifies  what  relations,  1 17. 

"affirmation,"   included   in   oath,    5 17. 

"agreement,"    Includes    deeds    and    wills, 

8  1866. 

"alias  summons."     See  tit.  Smmmons. 

"alleged  indebtedness"  showing  of  action 

for  in  affidavit  for  arrest, 
1862. 

"alternative  notice."    See  "notice,  alterna- 
tive," this  title. 

"constable,"      substituted      for      "sheriff," 

when,  8  905. 

construction,  9  16. 

"county,"  includes  "city  and  county,"  8  17. 

"deed,"  included  in  "agreement,"  8  1856. 

defined,   8  17. 

"depose,"  includes  what,  9  17. 

"in    default    of   payment   of   note   by   its 

terms,"  authorising  fore- 
closure, does  not  compel 
same,   I  728. 

"Incapable,"  defined,  9  1767. 

"incompetent,"    construction    of,    8  1767. 

joint  authority,  words  which  give,  8  16. 

"justice,"      substituted      for      the      word 

"judge,"   when,   8  905. 

"Li.  8.,"   in   service  of  document   by  tele- 
graph, 8 1017. 

masculine  gender  Includes  feminine,  8  17. 

"mentally   incompetent,"    construction   of, 

8 1767. 

"month,"  means  calendar  month,  8  17. 

"oath,"    Includes   "affirmation,"    8 17. 

"person,"   includes   corporation,   8 17. 

"personal   property,"   includes   what,   8 17. 

plural  number  Includes  the  singular,  8  17. 

rresent  tense  includes  future  as  well  as 

present,  8  17. 

"process,"  signifies  what,  8  17. 

"property,"    includes   both   real   and   per- 
sonal, 8  17. 
coextensive  with  what,   8  17. 

"real  property,"   includes  what,   8 17. 

"renewed,"    written    on    execution,    effect 

of,  8  90S. 

"seal."   definition   of,    8  14. 

"section,"  refers  to  what,  8  17. 

"signature,"   defined,   8  17. 

singular  includes  plural  number,  6  17. 

"state,"   includes   what,    8  17. 

"subscription,"    includes   what,    8 17. 

"suggested,"   signifies   what,   8  17. 

technical  words  and  phrases,  construction 

of,   8  16. 

"testify,"    Includes   what,   8  17. 

"typewriting,"  included  in  "writing,"  617. 

"United  States,"  includes  what,   8  17. 

"will."  included  in  "agreement,"   8  1856. 
includes  "codicil,"  8  17. 

"writ,"  signifies  what,  8  17. 

"writing,"  includes  what,  8  17. 


WORDS  AND  TERMS.     Bee  tit.  Words  and 
Phrase*. 

defined/  6  17. 
WRIT.      See    tits.    Attaefcaaeatj    Execution  * 
Suatmonsj  also  tie  various  kind  of 
Writs. 

abolished,  scire  facias,  6  80S. 

Issuance  of,   8  76. 

Issuing  at  chambers,  6  166. 

power   of  judges   to   grant  and   hear   at 

chambers,  6  166. 

seal  required,  8  162. 

service,  in  case  of  nonresident,  8  1015. 

superior  judge,  power  of,  to  issue,  8  76. 

superior    court    may    Issue,    what    writs, 

8  76. 

supreme  court,  power  of  to  issue,  8  51. 
WRIT  OF  ARREST.     See  tits.  Arrest)  Ball. 
WRIT  OF  ASSISTANCE).      See  tit    Writ  of 


alias  writ  of  possession,   9  1212. 

condemnation  proceedings,  in,  8  1254. 

In  Bult  to  determine  adverse  claim,  9  380. 
WRIT  OF  ATTACHMENT.     See  tit.  Attach, 
meat. 

must  be  discharged,  when,  8  568. 

must  be  returned,  when,  8  569. 
WRIT  OF  ERROR.     See  tit.  Error,  Defect, 

ete. 
WRIT  OF  EXECUTION.    See  tit.  Execution 

of  Judgment  la  Civil  Aetlons* 
WRIT  OF  INJUNCTION.   See  tit.  Injunction. 
WRIT  OF  MANDAMUS.    See  tit.  Maa< 

directing  delivery  of  water,   8  1110a. 
WRIT  OF  MANDATE.     8ee  tit.  Man4 
WRIT    OF    POSSESSION.      See    tit.    Writ   of 


WRIT  OF  PROHIBITION.     See  tit.  Prohibi- 
tion, 
alternative 

or  peremptory,  8  1104. 
y,      requisites  of,  8  1104. 
Appeal. 

as  to,  8  1110. 

code  sections  relating  to  apply,  6  1110. 

In  cases  of,  8  089. 
code  sections  that  apply  to,  86  1105,  1109. 
definition  of,  9  1102. 

effect  of  on  proceedings  in  inferior  tri- 
bunal, 8  1102. 
form  of.  8  1104. 
generally,   88  1102-1110. 
hearing,  may  be  at  any  time,  9  1108. 
holidays,  writ  may  issue  and  be  served  on, 

8  76. 
In  what  cases  may  Issue,  8  1108. 
issue,  may  at  any  time,  8  1108. 
issued  on  affidavit,  9  1168. 
limitation    of    action,    effect    of    prohibi- 
tion, 8  868. 
may  be  alternative  or  peremptory,  8  1104. 
may  be  Issued  or  served  any  day,  8  184. 
may    Issue    and    be,    heard    at    chambers. 

8  1108. 
aew  trials 

as  to,  9  1110. 

code     sections     relating     to,     apply, 

9  U10. 

peremptory  writ  most  be  In  what  form, 

8  1104.  . 
provisions  of  eode  applicable  to,  8  1105. 
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WRIT  OF  PROHIBITION— (Continued). 

return  and  hearing:  may  be  at  any  time* 

8  1108. 

Sundays,  writ  may  issue  and  be  served  on, 

8  76. 

superior  Judge  or  court  may  issue,  S  76. 

inprene  court 

may  issue,   98  61,  64. 

may  not  grant  at  chambers,  9  166. 

to  whom  may  issue,  8  1103. 

what  sections   of  code  apply  to,   95  1106, 

1109. 

when  will  issue,  8  1103. 

where  and  how  issued,  8  1108. 
WRIT  OF  REVIEW 

appeal,  8  1108. 

application  for,  how  made,  8  1069. 

chambers,   powers  at,   8 166. 

clerk   to  return  writ  with  transcript  re- 
quired,  when,    8  1070. 

code  aeetlona  relating;  to 
appeals  apply,  8  1110. 
new  trials  apply,  8  1110. 
rules  of  practice  apply  to,  8  1109. 

contents  of  writ,   8  1071. 

copy    of   judgment    must   be   sent   to   the 

inferior  tribunal,   8  1076. 

costs,    8  1032. 

defective  return  of  the  writ  may  be  per- 
fected,   8  1076. 

definition  of,   8  1067. 

directed  to  whom,  8  1070. 

extent    of    the    review    under    the    writ, 

8  1074. 

form  of,  88  1070,  1071. 

hearing  and  Judgment  on,   8  1076. 

in  what  cases  may  issue,  8  1068. 

issue  of,  9  1068. 

judgment,   8  1064. 

copy  of  to  be  sent  to  Inferior  tribunal, 

8  1076. 
*    judgment-roll,  8  1077. 

what  constitutes,  8  1077.  * 

jurisdiction 

superior  court,  8  76. 

supreme  court,  8  61. 
may    issue    and    be    heard    at    chambers, 

9  1108. 
new  trial.  8  1110. 

notice  of   application   for,   8  1069. 
practice,  rules  of,  8  1109. 
proceedings    In    inferior    court    may    be 

stayed  or  not,  8  1072. 


and    hearing    may    be    at    any    time, 
8  1108. 

defective,    perfecting,    8  1076. 
review  under   the  writ,   extent  of,   8 1074. 
scope  of  review  under,  8  1074. 
service 

of,  made  how,  8  1073. 
stay 

effect  of  as,  8  1Q72. 

may  be  granted  or  not,   8  1072. 

of     proceedings,     In     inferior     court, 
8  1072. 
to  whom  will  Issue,  8  1068. 
what  to  contain,  8  1071. 
when  and  by  what  courts  granted,  8  1068. 
when  may  be  granted,  8  1068. 
when  may  issue  and  be  heard,  8  1108. 


WRIT  OF  REVIEW — (Continued), 
who  may  grant,  9  1068. 
whom  to  be  directed  to,  8  1070. 
writ    of    certiorari    denominated    writ    of 

review,   8  1067. 
writ   to  be  directed  to  inferior  tribunal. 

8 1070. 

WRIT  OF   SCIRE   FACIAS 

abolished,  8  802. 

WRITING.      See    tits.    Written   Inatmaient; 
Writing  as  Evidence. 
award  of  arbitrators  must  be  in,   9  1286. 
contents   of,    how    proved.     See   tit.   Evi- 
dence, 
wnen  original 

consists    of    numerous    accounts, 

8  1866. 
has  been  destroyed,   8  1856. 
has  been  recorded,  8  1856. 
is  a  record,  8  1855. 
Is    in    possession    of    the    party, 
8  1855. 
execution    of,    setting   forth,    etc.,    86  446- 

449. 
generally.     See  tit.  Evidence. 
includes  printing  and  typewriting-,  9  17. 
inspection  of,  8  1000. 

private   writing   not  referred   to,   8  1855a. 
shown   to   witness,   may   be   Inspected   by 

adverse  party,  8  2064. 
transfer  of  real  property  to  be  in,  8  1971. 
will  to  be  In,  8  1969. 

WRITING  AS  EVIDENCE 

in  general.    88  1887-1889. 

kinds  of  writings,  6  1887. 

private  writings.     See  tit.  Private  Writ- 


public  writings.    See  tit.  Public  Wrttinsu. 
what  are,  8  1888. 

WRITTEN  AGREEMENT.     See  tit  Written 
Contract. 

WRITTEN    CONTRACT.      See    tit.    Written 
Agreement. 

WRITTEN  INSTRUMENT.  See   tit.  Writing. 

acknowledgment  of 

as  to,  8  1948. 

proves  writing,  8  1948. 

action   on 

acknowledgment  or  new  promise, 
effect  of.  See  tits.  Acknowl- 
edgment) New  Promise. 

adverse  possession  under  written  instru- 
ments, 88  322,  323. 
alteration,  burden  of  explaining,  8  1982. 

ancient 

^comparison,    how    made    in    case    of, 

8  1946. 
presumption  In  regard  to,  8  1963. 
called    for   and    inspected    may   be    with- 
held,  8 1939. 
certificate 

to,  form  of  and  how  executed,  8  1925. 
certified     copies     of     must    be     supplied, 

8  1893. 
citizens  right  to  inspect  and  take  copy, 

8  1892. 
classes  of 

Judicial  records,   8  1894. 

laws,  9  1895. 

official  documents,  8  1894. 
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WRITTEN  INSTRUMENT 
classes  of — (Continued). 

public    records    of    private    writings, 
1 1898. 
construe,  court  must,  I  2102. 
comtsvts  of 

evidence  as  to,  9  1870. 
how  proved,  §  1855. 
copy   of   instrument   secondary   evidence, 

9  1880. 
custodian     of,     bound    to    give    certified 

copies,   1 1898. 
custody  of  adverse  party,  notice  to  pro- 
duce,  8  1988. 
deeedeat 

entries  by,  admissibility,   I  1946. 
writings  of,  when  admissible,   8  1948. 
deciphering  by  experts,  when,  8  1868. 
definition  of,  881888,  1889. 
destroyed,  proving  contents  of,  8  1856. 
entries    copied    from    one    book    into   an- 
other,     deemed      originals, 
when,  6  1947. 


of    execution    not    necessary,    when, 
6  1942. 

parol,  affecting,  6  1866. 
executed,  how,  6  1988. 
execution  of 

admission  of,  6  1948. 

defined,  61988. 

how  proved,   88  1940-1946. 
foreign  language,  experts  may  testify  as 

to  meaning,  8  1868. 
general    acceptation,    terms    to    be    con- 
strued by,   8  1861. 
handwriting,   how  proved,   88  1941-1944. 
how  proved  in  general,  1 1940. 
inspected,  writing  shown  to  witness  may 

be,  9  2064. 
inspection  of  by  citizens,   8  1892. 
inspection  of,  demand  for,  8  449. 
kinds  of,  61894. 

kinds  of,  public  and  private,   6  1887. 
law,   statutes,   etc.,   68  1896-1904. 
lex  loci,  controls  interpretation,  6  1867. 
limitations  of  actions  on,  8  887. 
lost  or  destroyed,   contents  proved,  how, 

6  1865. 
notice    to    produce.      See    tit.    Notice    to 


when   not  necessary,   6  1989. 
of   territories,   effect  of  and   how  proved, 

9 1897. 
of    United    States,    effect    of    and    how 

proved,    6  1897. 
of  United  States  or  territory,  how  proved. 

6  1897. 
offer  in,  to  pay,  is  equivalent  to  tender, 

6  2074. 
officer  to  give  copy  of,  8  1898. 
official  documents,  proof  of,   8  1918. 
official  documents,  proved  how,  6  1918. 
original  must  be  produced,   8  1987. 
other    witnesses     than    subscribing    may 

testify   to.   6  1941. 
seal,   makes   no   difference.   8  1982. 
sealed,    may   be    superseded    by    unsealed 

Instrument,    8  1982. 
secondary,  copy  of  is,   8  1880. 
shown   to   witness,   may   be   inspected   by 

opponent,    8  2054. 


WRITTEN  INSTRUMENT— (Continued). 
state  or  county,  certified  copy  admissible, 

6  1902. 
surrounding  circumstances  admissible,  in 

evidence,  86  1856,  1860. 
written  words  control  printed,  in,  6  1862. 

over  thirty  yearn  old 

evidence  of  handwriting  by  compari- 
son, 8 1945. 
presumed  genuine,  8  1968. 

parol  evidence 

of  contents,  8  1870. 

to  explain  ambiguities,  8  1856. 
part  In  evidence  all  may  be  proved,  8  1854. 
partly  printed,  writing  controls,  9  1862. 

oleadlag 

genuineness  of,  how  admitted  or  con- 
troverted,  86  447-449. 
In  justices'  court,   9  886. 

posse— loa  of 

by  adverse  party,  notice  to  produce, 
8 1938. 

by  officer,  8  1865. 

writing  by  adverse  party,   6  1855. 
presumption  that  It  is  truly  dated,  8  1963. 
printed,  partly,  writing  controls,  6  1862. 

private 

is  what,  8  1889. 

certificate   of  acknowledgment  prima 

facie  evidence  of  execution, 

8  1948. 
deemed  whole  agreement,   6  1856. 
public  record  of,  how  proved,  66  1898, 

1919. 
sealed  and  unsealed.  6  1932. 
proof  of.  how  made,  8  1943. 
proved  by  witness,  must  be   read   before 

his  testimony  closed,  6  2054. 
pwMIc 

and  private,  6  1887. 

are  what,  6  1888. 

books,  etc.,  entries  in,  8  1920. 

certificate,  what  must  state,  6  1928. 

WRITTEN  LEASE.     See  tit.  Lease. 

WRITTEN  UNDERTAKING.  See  tit.  Uader. 


WRONGFUL  ACT  CAUSING  DEATH 

damages  for,  8  277. 

guardian    may    sue    for    death    of    ward, 

6  878. 
heirs  may  sue  for,  8  377. 
limitation  of  action  for,  8  889. 
parent  may  sue  for  death  of  minor,  8  376. 
representatives,  when  may  sue  for,  8  877. 
who  may  be  sued  for,  86  376,  377. 

WRONGFUL    SEIZURE.      See    tit.    Attach- 
ment. 

WRONGS 

actions  for.  Joinder  of,  8  427. 
deftaltloas  of 

injuries  to  person,  8  29. 
Injuries  to  property,  8  28. 
kinds  of.  8  27. 

YOUNG    MEN'S    CHRISTIAN   ASSOCIATION 

diploma  from  law  college  of,  admission  to 

practice  on,   9  280b. 
TUBA  COUNTY 
judges  for,   and  Sutter  county,  one,  |  66 
residence  of.  9  158. 
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